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1 Introduction

IN INCREASING NUMBERS of nations, courts are significantly involved
in the making of public policy. Particularly given the rise in the status of rights
in modern liberal discourse, courts have been able to apply legal reasoning and
decision making to areas of public policy that have traditionally been the province of
more “political” branches of government. Judicial review, while largely originating
in the United States, has spread to other liberal democracies in recent decades. In
fact, while the U.S. federal courts have withdrawn from a period of rights-based
activism and have been applauded by scholars of both the political left and right,
high courts in other countries have picked up where the American courts have
left off, often surpassing the Americans in their level of aggressive judicial policy
making.

This phenomenon can be clearly seen with the issue of the legal status of sexual
minorities. Many of the most groundbreaking and aggressive decisions concerning
gays and lesbians have come from courts outside the United States. In the case
of M. v. H. the Canadian Supreme Court held that a statute defining a spouse
as only a member of the opposite sex was impermissible under Section 15(1)
of the Canadian Charter of Rights and Freedoms.! This resulted in direct policy
changes. The federal and provincial governments have amended scores of statutes
to include same-sex couples where benefits are given for common law marriages,
which include many of the same rights given for solemnized marriages, and two
provinces, Quebec and Nova Scotia, have adopted Vermont-style civil union laws.?
Building on M. v. H., courts in several provinces and one territory have recognized
same-sex marriages, and the federal government is poised to extend this policy to
the entire nation.’

It is difficult to envision the U.S. Supreme Court handing down such a ruling.
As recently as 1986, the Court ruled in Bowers v. Hardwick that there is no right
to privacy for same-sex sex acts in the Constitution.* Although some activists and
commentators see the decision in Lawrence v. Texas, which overturned Bowers,
as a step in the direction of court recognition of same-sex marriage, this appears
unlikely in the short term. U.S. federal courts have been generally unresponsive
to aggressive gay rights adjudication. In fact, state courts, rather than federal
courts, have handed down the bulk of decisions favorable to lesbians and gay men.
In the past decade, the high courts of several states have struck down sodomy
laws, and three state supreme courts and several lower state courts have ruled that
prohibition of the recognition of same-sex relationships is unconstitutional. Both
developments will be examined in later chapters.

Ultimately, this book attempts to address the following questions: What ac-
counts for the differences in the approaches of national courts systems in the
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United States and Canada concerning gay rights? What do these differences tell
us about the future of judicial policy making in this arena? This book argues that
the greatest opportunity for aggressive judicial policy making in the realm of gay
rights exists when a judiciary with activist potential meets a political culture that
accepts a form of liberalism that conceives of rights broadly—not simply as a neg-
ative set of rights to be held against the state, but as a set of rights that recognizes
the inherent dignity and worth of every individual. Indeed, the future success of
the gay rights movement appears to be centered largely in the courts in these two
nations. Courts, often relying on legal norms and arguments that emphasize the
dignity of every individual and a more positive view of rights, can push states
beyond where they might otherwise go on the subject of gay rights.

COURTS AS POLICYMAKERS

Courts possess a unique capacity to make policy decisions, particularly when
policy questions are framed in terms of individual rights. Abram Chayes has ar-
gued that the unique position of judges, insulated from political pressure, provides
them with a certain distance from the normal political process. Judges, unlike
legislators, do not need to take multiple interests and values into account. They
make their decisions on the basis of the adversarial legal process—a process that
limits the parties to two and often narrows the questions involved. Norms that
dictate judicial behavior also play a crucial role in judicial policy making. Chayes
argues that judges are “governed by a professional ideal of reflective and dispas-
sionate analysis” of the questions before them.> Judges are generally concerned
with what is the “right” decision, not simply the one that is politically expedi-
ent. A respect for precedent and tradition is important, but also as important is
the novel argument. Lawyers are trained to win an argument by being innovative
and creative. Particularly in the United States and even more so in Canada, law
is not simply about narrow procedural questions but often concerns itself with
large questions of substantive justice.® Legal education contributes to this sub-
stantive concern by not simply teaching what the law is or has been, but also,
according to Patrick Atiyah and Robert Sommers, “how to construct, analyse,
compare, evaluate, and criticize arguments and decisions ... and to “project’ lines
of judicial decisions and legislation. ... Law is not seen as a body of authoritative
doctrine, so much as an ‘instrument of political, economic and social policy.’”’
Tocqueville’s declaration that, in America, all political questions become legal
questions continues to hold immense validity and is increasingly becoming true
in other national contexts. The nature of the legal process and legal reasoning,
combined with the American, and increasingly global, emphasis on individual
rights, has led courts in many states, as well as supranational courts, to become
an immensely powerful force in public policy making.® Indeed, Charles Epp has
described this as a “rights revolution.” And Ran Hirschl has noted the rise of
“jurisdocracy.””

Courts, of course, are not the only source of new rights. As R. Shep Melnick
has argued, the U.S. Congress has created new statutory rights in a wide variety of
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policy areas. This development, however, was the legacy of mid-twentieth-century
federal court activism. Melnick argues that the success of the civil rights movement
emboldened federal judges to increase their role in policy making and encouraged
interest groups to pursue rights-based strategies in the courts. Congress also got
into the game with rights-based legislation. Melnick describes this as an explosion
of rights consciousness, stemming from the fact that “[t]he call for equality and
justice is not easily confined.”'?

Melnick notes that the use of the language of rights is a winning political
strategy for legislators in a polity, like the United States, where rights rhetoric is
prominent.!! The difficulty for gay rights claims in the United States is, however,
that not all rights claims fit with a polity’s dominant political tradition. Melnick
notes this as well when he argues that the use of rights in welfare programs varies,
given the nature of the program. In particular, “the political appeal of rights is
substantially weaker in means-tested programs, where questions of fault, respon-
sibility, and incentives remain at center stage.”!? In other words, not all rights are
created equally in a polity. The negative take on rights in the United States poses
a similar challenge to gay rights claimants as does the claim of the poor for guar-
anteed welfare benefits. The poor ran up against the “work ethic” limit to rights,
while sexual minorities have a difficult time convincing the American polity to
view their relationships with equal dignity and respect.

Nor does liberalism in the hands of the judiciary always result in more progres-
sive change than that driven by political liberalism. As Elizabeth Bussiere argues,
New Deal political liberalism was a much more potent force for the poor than
the conservative legal liberalism of the federal judiciary.!® This book suggests the
opposite when it comes to gay rights, but the real distinction may not be the branch
of government involved but the version of liberalism behind reform efforts.

This expansion of the concept of rights has coincided with the “rights rev-
olution,” most notably in the United States. Since the New Deal, an increasing
number of public policy questions have been framed in terms of rights. Many
scholars, like Mary Ann Glendon, bemoan this obsession with “rights talk,” or,
like Stuart Scheingold, point to the “myth of rights.”'* However, the legal realism
and positivism that began as a reaction to the legal absolutism of the Supreme Court
at the turn of the century and sustained legal theory through the New Deal and
well after began to fall out of favor by the 1970s with some academic lawyers and
prominent political theorists who called for more of a rights-based politics. Legal
realism and positivism had no use for rights. They simply got in the way of sound
public policy. Legal realists subscribed to Bentham’s view of rights as “nonsense
on stilts.” To the extent that rights were at all useful, they were legislatively, not
judicially, defined. Realist scholars turned their attention away from a discussion
of rights to the role that judges played as policymakers, and the main assumption of
the school of thought was that judges and their reasoning are fairly inconsequential
as an independent force.'> In this political jurisprudence model, judicially defined
rights divorced from the political process were of little concern—the judiciary was
merely responding to domestic political pressure and seconding the sentiments of
the political arena, not carving out a separate policy realm.



4 CHAPTER 1

However, as David A. J. Richards explains, this view of rights gave way to
their current more prominent and richer manifestation. According to Richards,
“Rawls’s book [4 Theory of Justice] initiated a paradigm shift in political theory,
replacing the long dominant utilitarian theory (with its skepticism, at least in
its Benthamite foundation, about rights) with a rights-based or rights-sensitive
political theory.”'® Courts are the natural beneficiaries of this rights revolution. As
mentioned previously, the nature of the process of adjudication facilitates a focus
on rights. The parties in a case are narrowly defined. Additionally, the process
does not necessarily concern itself with questions of widely distributed costs and
benefits, so a strong sense of individual entitlement is not unreasonable.

COURTS, PoOLICY MAKING, AND SOCIAL CHANGE

This book challenges the assertions of scholars regarding the ineffectiveness of
courts in achieving significant political or social change. As noted above, Schein-
gold cautions lawyers and scholars of legal and political change not to put too much
faith in the transformative power of rights alone. He argued in his influential work,
The Politics of Rights, that rights were limited and potentially backlash-inducing
resources for progressive activists, especially when litigation strategies were the
primary thrust of a movement. This stems from the fact that judges are highly con-
strained by majoritarian politics; therefore, judicial innovation will be “small and
erratic.’!” Even though rights have tremendous rhetorical cache in U.S. politics,
according to Scheingold, they, in reality, do little to shift the political status quo:
“Rights are declared as absolutes [by courts], but they ripple out into the real world
in exceedingly conditional fashion.”!8

Scheingold does not assert that rights have no utility. They can be a source
of mobilization by planting seeds for political, not legal, action. The problem, as
Scheingold sees it, is that lawyers are bad at mobilizing, since they never, as a
result of their training, place much faith in routine politics. Ultimately, he argues,
“Power cannot be purged from politics by a legalization of the political process.””!’

Gerald Rosenberg, in his book The Hollow Hope, builds on Scheingold’s work
and that of the political jurisprudence approach in arguing that courts merely
react to politics; they do not transform it. Consequently, according to Rosenberg,
activists who fail to understand this waste time on litigation strategies. Instead, their
efforts should be focused on the political arena.?’ Rosenberg illustrates his case by
comparing two views of the role of courts in the United States: the “dynamic” and
“constrained” (which he favors) court models. The dynamic model sees courts
as important catalysts, stemming from their neutral position (Chayes) and the
political potency of their reasoning and language. This, Rosenberg argues, does not
empirically reflect reality, since U.S. courts operate under enormous constraints.
He argues, under the constrained court model, that courts do not have the proper
tools to implement significant change and that courts are naturally conservative.
This conservatism is grounded in the fact that, despite the Founders’ best intentions
to create an independent judiciary, U.S. courts are strongly hemmed in by public
opinion. Only when opinion shifts can courts ever have a voice. As Rosenberg
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bluntly, and sweepingly, states: “U.S. courts can almost never be effective producers
of significant social reform. At best, they can second the social reform acts of the
other branches of government.”>! Rosenberg acknowledges that courts can achieve
limited, localized change, but like Dahl and others, he asserts that courts cannot
challenge dominant political majorities. He applies his framework to the famous
cases of Brown v. Board of Education and Roe v. Wade, arguing, in both instances,
that public opinion was already shifting in the direction of the court decisions and
that the Court was only confirming this trend.??

Furthermore, Rosenberg asserts that counter-mobilization is the most likely
mobilization triggered by litigation. Opponents of group-initiating litigation feel
threatened and mobilize in response.?? In the case of gay rights litigation, Jonathan
Goldberg-Hiller reaffirmed this perspective in arguing that opponents of same-sex
marriage in Hawaii were galvanized by litigation to sanction such marriages.?*
Although counter-mobilization is certainly a reality, especially with same-sex mar-
riage litigation, I argue that important benefits stem from litigation strategies that
can ultimately trump the counter-mobilization. Finally, Rosenberg argues that,
given the lack of potential for litigation, civil rights groups waste time and re-
sources on litigation strategies and may weaken their efforts in the long run.?

The perspective of Donald Horowitz is also in the tradition of critiques of
court power. Contrary to Chayes, Horowitz argues that courts as institutions are
ill-suited to making policy decisions.?® Judges are generalists with little policy ex-
pertise, according to Horowitz. Litigation is often narrowly focused and disregards
wider policy considerations. Judicial decision making is gradual and ad hoc, with
courts as passive players relying on litigation brought to them. Thus, according
to Horowitz, “Judicial decision becomes a chance occurrence, with no guarantee
that the litigants are representative of the universe of problems their case purports
to represent.’?’ In addition, these litigants are not representative in the legislative
sense, and courts are not equipped to ascertain policy or legislative facts, only
legal facts, nor is there a mechanism for policy review in adjudication. In short,
judges and litigants do not stack up well against legislators, bureaucrats, and inter-
est groups. According to Horowitz, their ability to make sound policy is severely
constrained. This critique is reflected in broader critiques of judicial activism, from
a wide array of scholars and commentators, who assert that courts should not be
involved in certain kinds of issues, nor should they overstep the “proper” bound-
aries of their authority.?® I argue, however, that Rosenberg’s sweeping assertions
and Horowitz’s normative disapproval of judicial decision making ignore impor-
tant developments on the gay rights front, thereby causing them to disregard the
“constitutive” side of the equation in this policy area and others.

CONSTRAINTS ON COURTS

Scholars such as Horowitz, Scheingold, and Rosenberg highlight a crucial element
in judicial politics. Courts often operate under real constraints. I do not argue
that courts and judges can always do what they want and radically change policy
quickly and with lasting effect. Indeed, politics often matters for judges. Their
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path to the bench is influenced by politics, whether they are appointed or elected.
Appointed judges can bring with them their own social and political biases and the
political agendas of those who appoint them, while elected judges may obviously
factor electoral concerns into their decisions. For instance, in Chapter 2, I describe
the U.S. federal courts’ relative lack of responsiveness to gay rights claims. This
stems from wide societal homophobia through the middle to latter part of the
twentieth century from which judges were not immune, as well as the dominance
of conservative presidents in U.S. politics since 1968 and their ability to appoint
generally conservative judges to the federal bench.

Beyond the selection process, judges also face direct and indirect limits to
their power. Directly, they often possess limited tools of enforcement and often
need to rely on other political actors to carry out their commands. Indirectly, they
are subject to budget and jurisdiction changes from legislatures and executives,
as well as the constitutional amendment process, which is the ultimate check on
their power.?’ Judges may also constrain themselves out of concern for values
more important than the policy choices in front of them, particularly a concern
for allowing the fullest range of majoritarian decision making.*® Public opinion
also affects the decisions of judges. Given their lack of enforcement power and
exposure to politics through the appointment or election process, judges often pay
attention to public opinion, especially the U.S. Supreme Court.’!

Trial and appellate court judges are often constrained by concerns for career
advancement. Since they do not want to be seen as outside the judicial mainstream
as a result of a high turnover rate on appeal, they tend to engage in “norm enforce-
ment” adjudication, in which they apply previously established or settled doctrine,
instead of innovative policy making.>> However, as we shall see, this is not always
the case. Many pro—gay rights decisions have come from lower court judges.

Indeed, many of these constraints are limited themselves by a sense of judicial
independence in a polity. In states with well-developed judicial systems, polity
norms protect the judiciary from excessive political influence—for example, the
resistance to FDR’s court-packing plan, appointment rather than election of judges,
significant emphasis on nonpartisan elections, and a “higher law” understanding
of constitutions. Judicial decision making is complex, and, I argue, many outcomes
cannot simply be reduced to politics. In many cases, legal norms matter.

THE CONSTITUTIVE PERSPECTIVE

As Michael McCann has noted, the perspective of Dahl, Horowitz, and Rosenberg
is an heir to legal realism and its central notion that “judicially construed law is
mostly epiphenomenal and derivative of, rather than an independent force shaping,
social and economic life.”3* This study, along with the growing literature on courts
and constitutive change, is an attempt to challenge the neorealist paradigm and
enrich our view of the role that courts play in society. For instance, McCann
argues that the law is not simply a set of neutral and distant rules for citizens to
follow; it is an arena for change, “understood to consist of a complex repertoire
of discursive strategies and symbolic frameworks that structure ongoing social
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intercourse and meaning-making activity among citizens.”** Litigation and legal
discourse can set new political and social agendas and change the terms of political
debate by introducing new arguments and new methods of argumentation. Rather
than being used instrumentally, legal norms and language become a forum for
change. Legal norms can reinforce the status quo, but they can also undermine and
transform it, especially as access to the law is democratized. As McCann again
describes it: “judicial demarcation of ‘what is possible’ refers not to just those
discrete options for actions that engaged political actors consciously access, but to
the very frameworks of understanding, expectation, and aspiration through which
both citizens and officials interpret reality or, to quote [Clifford] Geertz, ‘imagine
the real’ around them.”3> Law and legal language has the power to transform
politics by articulating new goals for a polity. And I argue that this dynamic is
most powerful when this imagining is not completely foreign to a polity’s political
traditions but draws from and expands them.

Thus, the Rosenberg perspective is too “linear,” as McCann puts it, in that
it posits a direct, simple line between judicial decisions and social change, and
thereby fails to capture the full picture of the role of courts.>® Whereas Rosenberg
asserts that courts have done little to effect positive change in the direction of
same-sex marriage,®’ I argue that this is overly simplistic and fails to capture the
complexity of the situation. Significant change has, in fact, occurred.

Litigation also provides more tangible tools beyond shaping discourse. Lynn
Mather has noted the problems with Rosenberg’s exclusive focus on the U.S.
Supreme Court and argues that lower courts can be enormously powerful agenda
setters, and the legal language used in litigation in these courts can shape and alter
political discourse and lead to significant policy change.3® McCann also notes that
litigation can be used as leverage to increase the power of individuals and groups
who may be powerless in the political arena. Also, this leverage may dissuade
political and legal actors opposed to the agenda of a powerless group from further
resistance to that agenda.>® For example, some of the wind was taken out of the
sails of opponents of gay rights in the United States after the Lawrence decision,
which legally rejected the argument that same-sex intimacy is immoral and refused
to continue to empower majorities with this argument in the legislative arena. After
a string of same-sex marriage judicial victories in Canada, opponents have been
marginalized.

Rosenberg also takes a narrow view of what constitutes social change. In addi-
tion to overlooking important developments, Rosenberg sets the bar for demonstrat-
ing social change too high by incompletely analyzing public opinion. Rosenberg’s
broad top-down approach fails to capture more subtle, yet critical, changes in a
polity. A constitutive, “bottom-up” approach is more complex. As Troy Ridell puts
it: “In this view, courts participate in a complex policy milieu that includes interest
groups, executives and legislatures, state and local governments, bureaucrats, me-
dia, and the public.”*’ Change, then, should not be measured by broad evidence, but
by more detailed evidence of movement and change. For instance, Rosenberg ar-
gues that since national polling in the United States has not demonstrated a massive
shift in the direction of same-sex marriage support, litigation has been ineffective
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at achieving change.*! On the surface, this assertion appears correct; however, it
ignores important conversations that have been taking place between courts and
political actors. These conversations, I argue, have led to significant change. And,
even by Rosenberg’s broad measure, significant change has occurred in Canada.

Court skeptics also fail to appreciate the potential of courts to recapture lost
political traditions or even create new ones grounded in marginalized traditions.
Michael Kammen, who has a keen eye for American constitutional development,
has predicted that “constitutional morality—that is the inclusion of social justice
and fairness as legitimate criteria—will one day, not far distant, be broadly ac-
cepted as an appropriate underpinning for American jurisprudence.”*> Scholars
like Rosenberg sees these values as more political than judicial. As I will demon-
strate using the issue of gay rights, Kammen’s prediction is being realized—more
rapidly in Canada than the United States, but courts in the United States are moving
in this direction. However, they are being challenged and constrained by a political
culture that is dominated by a more restrictive liberalism.

Melnick points to another flaw in Rosenberg’s framework. In analyzing rights
expansion and significant policy change in welfare policy, Melnick asserts that
“legal reformers are more politically astute than Rosenberg and most other court
watchers have realized. Far from the naifs who relied exclusively on litigation,”
the reformers Melnick analyzed were politically astute and combined litigation
with other, more “traditional,” forms of political activity.*> Similarly, many gay
rights activists initially shunned litigation on the marriage issue, fearing a political
backlash, and have chosen their legal battles carefully. Thus, Rosenberg’s (and
Schenigold’s) “cause lawyer” caricature does not fit the case of gay rights.

This more sophisticated perspective on judicial policy making echoes recent
assertions and findings by Malcolm Feeley and Edward Rubin. In the context of
examining the judiciary’s role in American prison reform, they assert that judges
do indeed make policy, and this is not the dire situation that many commentators
describe. They argue that viewing concepts like “the rule of law,” separation of
powers, and federalism as constraints on the actions of judges is outdated. Like
Chayes, they are interested in the institutional capacity of courts to make public
policy. They do not claim that judges are completely unrestrained; judges are also
tied to legal doctrine and often justify their decisions with respect to this doctrine.
But they also free themselves from doctrine when they wish to make policy. Feeley
and Rubin distinguish this from mere interpretation:

When a judge is interpreting a legal text, the opinion will be replete with textual
references, and will attempt to link those preferences to the result by linguistic
analyses, historical accounts of meaning, ... the drafter’s intent, and citations of
prior decisions. ... When the judge is making public policy, such references will
be absent, and in their place will be discussions of moral norms, social principles,
nonlegal sources, nonauthoritative legal texts and citations of prior decisions that
feature such discussions.**

This dynamic can clearly be seen in gay rights litigation. Court decisions that val-
idate gay rights claims often turn on theoretical values that trump an interpretive
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approach and preserve the status quo. Whether it is a Millian concern for individual
autonomy, which drives courts to strike down sodomy laws, or a concern for equal-
ity as a substantive value, which allows courts to require something like same-sex
marriage, these decisions involve more than narrow, deferential interpretation.

However, this policy making is met with different reactions, both within and
among nations. Sodomy law adjudication in the United States elicits little negative
outcry, while same-sex marriage litigation stirs up a political hornet’s nest. In
Canada, court-driven same-sex marriage-like arguments are met with much more
legitimacy than in the United States; political actors do not view court activity as
illegitimately as do U.S. political actors. Indeed, there appears to be much more
space for court policy making concerning gay rights in Canada. To understand the
differences, however, we must first understand the new reality of judicial policy
making.

THE NEW INSTITUTIONALISM

This book echoes the statement made by Rogers Smith that “public law schol-
arship will not flourish if all scholars focus simply on spinning out their own
normative legal theories.”™* A more promising approach to understanding courts
is offered by the “new institutionalism,” which attempts to go beyond the nor-
mative debates and views courts as institutions that impart an independent force
on the legal and political process. According to Smith, “institutions are expected
to shape the interests, resources, and ultimately the conduct of political actors,
such as judges.... The actions of such persons are in turn expected to reshape
those institutions more or less extensively.”*® There are certainly several strains
of the new institutionalism, including rational choice and historical and social in-
stitutionalist approaches. However, the best approach is the least deterministic. It
is influenced by neither structural-functionalist nor rational-choice reductionism,
but takes history seriously and pays close attention to the development of legal
and constitutional norms. It also recognizes that other institutions and political
culture affect courts. According to Howard Gillman, the goal of this approach is to
“reconstruct intentional states of mind and cultural or political contexts in the hope
that we can induce with some confidence the reasons that led a particular person to
adopt a particular course of conduct.’*’ In this context, the “mission” of the insti-
tution becomes important, as institutional actors try to maintain the legitimacy of
the institution. Judges thus see themselves as upholding the legitimacy of courts as
institutions; they do not simply always impose their personal policy preferences.
In doing so, the language of rights is often employed, since rights are increasingly
the raw material of litigation. Courts, as institutions, are immersed in the language
of rights, and this language can constrain and compel decision making. Although
Glendon and Scheingold bemoan the use of rights, a new institutionalist approach
sees rights discourse as a central component to understanding the nature of courts
and their impact on social and political change. The way that legal arguments are
developed and presented through the process of litigation is a central concern of
this book. As the twenty-first century begins, rights discourse is firmly enshrined
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in the political and legal language of many nations and cannot be easily dismissed
in the name of legal realism and its progeny or the preservation of “democratic”
decision making.*®

Another approach of new institutional institutionalism utilizes the concept of
“path dependency” in explaining political change. Under this approach, accord-
ing to Miriam Smith, “Political institutions and policy legacies open up certain
opportunities for social movement politics while foreclosing others and these op-
portunities influence the policy agenda of each movement.”** Ellen Andersen has
explained the successes and failures of gay rights litigation in the United States in
terms of “legal opportunity structure” which facilitates and constrains legal actors
through the variation in access to institutional structures, power configurations
among decision makers, the existence of allies and opponents, and historically and
culturally rooted legal “frames” that allow or prevent change.>

These opportunity structure approaches tend to discount political culture as
a variable and focus more on institutional arrangements. Indeed, Smith argues
that the differences between Canada and the United States on gay rights are not
sufficiently explained by differences in the political cultures of the two nations.’!
The approach of this book, however, sees these cultural differences as crucial.
Ultimately, it may be necessary to view these developments through the dual
prisms of ideas and institutions.

LIBERALISM VERSUS MAJORITARIANISM

Because this book assumes a strong role for courts, it is perhaps necessary to
comment on the legitimacy of their role, given critiques of judicial policy mak-
ing. An argument against judicial activism (if this is a useful category) is that it
allows judges to simply be moral philosophers, inserting their judgment for that
of elected representatives. Legal discourse, then, becomes little more than abstract
moral philosophy, unmoored from politics. One cure for the problem is original
intent jurisprudence. This is not a real alternative, since it is far too minimal and
gives short shrift to evolving constitutional principles. Instead, according to Harry
Hirsch, “our philosophy of fundamental rights is not without content; it contains
some propositions—historical propositions—that do bind us in certain ways. Thus
‘history’ and ‘intent’ are not the same thing. If we eschew a jurisprudence based
on clause bound intent, we need not run headlong into a jurisprudence based on
contemporary moral philosophy (as do Dworkin, and many others). ... We must
ask whether there is any space between these poles.”>

One way to find that space is to ground interpretation in polity traditions. I
argue that when judges utilize arguments and reasoning that are drawn from,
and grounded in, a legitimate political tradition, they are not simply acting as
Platonic guardians. Instead, they are trying to reconcile living under a principled
constitutional order with democratic rule. Thus, finding Hirsch’s space involves
an exploration of competing and alternative political traditions to those held by
current political majorities. This is particularly relevant for sexual minorities, since
they come nowhere near to forming a numerical majority. And in the American
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and Canadian political traditions, groups need not be a majority to have their rights
affirmed and be fully absorbed into the polity.

Indeed, this project is not obsessed with Bickel’s “countermajoritarian
difficulty.”> Legal realism certainly had a point in rejecting a natural law-based
jurisprudence, but a purely positivistic view of the law, a view to which advocates
of a restrained judiciary subscribe, is incomplete. Majorities do not always have
their way in American politics, nor even, increasingly, in Canadian politics. At any
rate, the legislative arena is seldom a perfect reflection of majoritarian sentiment.
As Epp puts it, “many legislative policies could not survive a popular referendum
either.””>* In addition, legislatures and executives often care little about the rights
of minorities. They respond to majoritarian or interest group power, not calls for
justice.

The American constitutional structure is designed to protect minorities, or at
least to soften the power of majorities. And with the adoption of the Charter of
Rights and Freedoms in Canada, the protection of minorities is increasing as a
political value in a political culture that has been largely noted for its belief in
legislative supremacy. As Jennifer Hochschild has noted in her study of court-
mandated school desegregation, “Liberal democracy has always relied on elites
to save it from itself. If authoritative leaders see what is necessary to turn the
semblance of democracy into real democracy, and the promise of liberal rights
into their guarantee, the elitism (of a certain sort) is perfectly compatible with
liberal democracy.”>> As she argues, school desegregation met with such popular
resistance because it threatened the status quo of white privilege. The same is true
with opposition to same-sex marriage: Heterosexuals are afraid of losing status
by granting new rights to others. I argue that legal elites need to challenge the
status quo by enforcing liberal rights for all. Epp also has noted that the “rights
revolution” is not necessarily counter-majoritarian. The tendency for groups to
assert rights in court resulted from a democratization of access to the judiciary.
No longer are business groups the sole utilizers of the courts.>®

As Feeley and Rubin argue, judicial policy making is a modern political reality,
and fear of undermining “democracy” is misplaced. As they note in the U.S. con-
text, “we are a massive modern state, not a Greek polis or a New England village >’
Bickelian and Republican revival fretting is perhaps an important cautionary note;
however, given the modern presence of judicial activism in the United States and
Canada (and the fact that “activism” is usually in the eye of the beholder), exces-
sive concern for the conflict between judicial review and democratic practice is
normatively and methodologically misguided.

RESCUING RIGHTS

This book also represents an attempt to revive the legitimacy of rights claims
and rights-based litigation by emphasizing liberalism’s capacity to accommodate
rights claims by sexual minorities. Such claims have come under attack from the
left and the right. Rights are either hollow, status quo reinforcing tools, destructive
of majoritarian decision making, or tools of liberal judicial activism.®
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Inasense, the issue of gay rights is a test for liberalism and its emphasis on rights.
To what extent can a liberal political and legal order accommodate the acceptance
of gay and lesbian relationships on a par with heterosexual relationships? In other
words, can liberalism go beyond mere tolerance of private sexual acts and achieve
recognition of lesbian and gay relationships for the purposes of extending public
policy benefits like the extensive legal protections and benefits that come with civil
marriage? Or, is liberalism essentially concerned with freedom at the expense of
notions of equality and inclusion?

One of the most aggressive critiques of rights comes from the left. Legal realism
not only spawned political jurisprudence; it also can count critical legal studies as its
offspring. The claim that rights are hollow and, in reality, vehicles for the oppression
of minority groups has gained prominence in the past several decades. The argu-
ment that liberalism is too limited to embrace fully the equality of sexual minorities
represents a common critique of liberalism. It is far too focused on a narrow, proce-
dural view of rights and fails to incorporate a true concern for equality. This critique
is echoed by Joel Bakan who argues that despite the apparent potential for progres-
sive social policy to result from the adoption of the Canadian Charter, the reality is
that courts are fundamentally conservative institutions that use a “liberal form of
rights” to limit social policy.>> Conversely, I argue that liberalism is not simply a
force of conservatism. In fact, through court enforcement of evolving legal norms,
it can sustain a richer version of rights than commentators such as Bakan claim.

An example from the U.S. case is illustrative. As previously indicated, American
state courts have been receptive to striking down state prohibitions of sodomy. But
they have been more reluctant to move aggressively on the issue of same-sex
marriage, although courts in Hawaii, Alaska, Vermont, Massachusetts, Oregon,
New York and Washington have handed down decisions favorable to same-sex
marriage. Not only have courts been more reluctant on the marriage issue, but
the reaction from the political branches and the public has been quite different. In
reaction to the striking down of sodomy laws, there has hardly been a stir from
politicians and citizens. The vast majority of these decisions create no reaction; in
fact, they often receive an implicit or explicit affirmation. Conversely, the public
reaction to gay marriage decisions has been swift and vociferous at both the state
and federal levels. A large majority of states have passed laws explicitly banning
marriages between members of the same gender, with many constitutionalizing
this policy, and the Defense of Marriage Act has made this national policy.

What accounts for this vast difference? A significant part of this gap can be
explained by the distinction that J. David Greenstone makes between variants of
liberalism. He distinguishes between “humanist” and “reform” liberalism, the for-
mer emphasizing negative freedom and the latter emphasizing a more positive form
of freedom. Reform liberalism sees the individual in a richer context than does
humanist liberalism; the individual is not to be simply left to his or her own devices.
Rather, reform liberalism requires that an individual be allowed and encouraged
to develop “abilities of body and mind, that come with the mastery of excellence
in important human practices.”®® Most significantly, reform liberalism opens the
door for a stronger notion of equality. Individuals are not simply autonomous
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individuals, unconnected with others, but are in fact a part of a greater whole.
Society has a positive obligation to ensure that these individuals develop to their
utmost capacity. Implicit in this view of liberalism is a strong emphasis on equality,
not only freedom. As Greenstone noted, Abraham Lincoln’s brand of this richer
notion of liberalism led him to emphasize the issue of equality, while Stephen A.
Douglas was only concerned with preserving the freedom of whites to decide for
themselves the issue of slavery. This concern, which includes strong notions of
equality in liberalism, is also reflected in the neo-Kantian arguments of political
theorists and legal scholars like John Rawls and Ronald Dworkin, who advocate
a richer, thicker notion of freedom and rights. This idea is not simply that indi-
viduals have a right to be left alone, but that they have a right to “equal concern
and respect.”®! This strain of American liberalism has been dwarfed by the more
prominent negative strain, but it nonetheless exists.

Rights, then, can serve as important tools, especially for marginalized groups.
Martha Minow has argued forcefully for reclaiming rights as vehicles for political
and legal change. Although noting that rights are not perfect tools, they nonetheless
possess the power to transform the political status quo. As she states: “Rights pro-
nounced by courts become possessions of the dispossessed.”®> Minow also noted
that rights can be remade and reinterpreted; they don’t always serve the powerful.
This book demonstrates this in the context of rights claiming by sexual minorities.

A MODEL OF JUDICIAL DECISION MAKING

This book explores the process of decision making for a wide range of courts.
What, then, goes into judicial decision making? A dominant explanation in polit-
ical science is the attitudinal model. This model asserts that a judge’s own views
and attitudes drive and shape judicial decision making, so much so that one can
predict judicial outcomes. “Simply put,” according to the leading proponents of
this perspective, Segal and Spaeth, “Rehnquist votes the way he does because he is
extremely conservative; Marshall voted the way he did because he was extremely
liberal ”%3 Another view holds that legal doctrine determines outcome. Judges
apply legal norms without regard to their own personal preferences or biases. Judi-
cial doctrine and methods of interpretation play a central role in judicial decision
making, according to this perspective.

This book relies upon an alternative framework that embraces some of both per-
spectives. It is clear that judges’ ideology and background matter. Daniel Pinello
has demonstrated that these factors play a significant role in the outcome of gay
rights cases. Race, religion, gender, and party affiliation were some of the fac-
tors Pinello found salient.®* Diversity is good for gay rights claims, with women,
minorities, and Jews being the most favorable to gay rights claims, according to
Pinello.% As he states, “when these judges from social groups with an extensive
history of invidious discrimination. .. signed opinions in gay rights appeals, they
spoke resoundingly in favor of the civil rights of another downtrodden minority.”®
However, Pinello also found that factors like stare decisis (doctrine), level of court
(appellate versus court of last resort), and length of term (more than method of
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selection) played a role in outcomes.®” Geography was also a powerful variable,
with Southern judges least responsive to gay rights claims and judges in the North-
east and West most responsive.®

Pinello thus demonstrates that judicial decision making is complex and not
always suited to the reductionism of the attitudinal model. Nor is legal doctrine
always the driving force. But I share the criticism of Ronald Kahn that the tra-
ditions of realism, behavioralism, and attitudinalism miss a great deal in judicial
decision making by neglecting the role of ideas as an independent force and by
only seeing them as instruments used to further a judicial predisposition.®® Kahn,
following Greenstone, places constitutional interpretation, and thus a large amount
of judicial decision making, in the context of American political thought and ideas.
Constitutional interpretation is a conversation between alternative perspectives in
the American political tradition. It is also a conversation between the courts and the
scholars, journalists, public officials, informed citizens, and those involved with
or affected by litigation, or what Kahn calls the “interpretative community.”’® This
conversation is informed by Greenstone’s variants of liberalism, noted above, as
well as what Greenstone identifies as the republican strain in American political
thought that places great emphasis on process and proper democratic procedures.
Kahn refers to the republican concerns as “polity principles” and the more substan-
tive liberal values as “rights principles.”’! For Kahn, constitutional adjudication
involves the sorting out of these values and principles in each era. As he puts it:

Justices seek coherence in polity and rights principles to increase their influence over
the development of constitutional principles within the Court and wider society and
thus make a place for themselves in history. They ask themselves what fundamental
rights may be viewed as “in” the Constitution and how these principles are to be
applied in a particular case, in view of their polity and rights principles, precedent,
and the facts in the case. Justices create personal visions in which their views of
polity and rights principles, their underlying moral values, and their attitudes toward
the history of the Court and nation are central. ... To achieve coherence, a justice
cannot think only of the case outcomes, or the individual case, but must consider the
implications of each choice for later applications of polity and rights principles.’?

This dovetails with new institutionalist approaches by considering institutional
mission and valuing ideas as separate influences on judicial outcomes.

The model of judicial decision making offered in this book takes attitudinal and
institutional factors into account but also pays particular attention to legal norms
and doctrine. And given that this study involves analysis of a mix of courts (state and
federal, trial and appellate, U.S. and Canadian), I take a flexible approach to analy-
sis, but ultimately argue that in many significant instances doctrine and ideas matter.

JUDGES AS POLITY THEORISTS: BRINGING
THE COURTS BACK IN

The framework outlined by Greenstone and Kahn invites a role for courts in national
political and legal conversations. Courts are the institutions best able to recapture
lost or subsidiary political traditions, since the more political branches tend to
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reinforce the ideological status quo. Through legal norms and arguments, courts
can bring these traditions back into play and give them legitimacy.

Also, since judges are more removed from the political process, they are better
able to reason abstractly based upon perceived notions of justice, not simply on
the basis of who has the most political power. Michael Perry notes this capacity
and has argued for the idea that courts should enforce human rights norms. Judges
should play a key role in finding “right answers to political-moral problems. As
a matter of comparative institutional competence,” according to Perry, “the polit-
ically insulated federal judiciary is more likely ... to move us in the direction of
a right answer (assuming there is such a thing) than is the political process left
to its own devices.”’®> As we shall see, the U.S. federal judiciary is not the best
example of a guardian of rights on the gay rights front. Other courts are playing
this role. The larger point is that, institutionally, courts can bring this mode of
decision making to the table.

In the legislative arena, it is hoped that outcomes will be rational, especially if
true “deliberation” takes place. Courts, however, do more than hope; they often
enforce the notion of rationality and apply it to political decisions. This is certainly
true in the context of fundamental rights and equal protection jurisprudence in
the United States. Even the minimal “rational basis” test is a rejection of the
notion that majoritarian power is absolute in a constitutional democracy. This will
be explained later in the book, as many judges begin to rule that prohibitions
of same-sex intimate relationships and marriage do not make logical sense, but
are only reflective of majoritarian morality and insufficient to pass constitutional
muster.”*

I do not argue that courts ought to be the final arbiter in all political controversies,
only that they are important institutions in modern liberal democracies. They can
especially be helpful in considering the full range of viewpoints and strains of
discourse in a polity. At the same time, they are limited to those strains and the
parameters of a polity’s discourse. Judges should not be seen as philosopher kings,
a caricature often used by opponents of judicial power, but as actors exploring
and applying a nation’s (sometimes forgotten) values, especially when political
majorities, at a given moment in time, are not doing so.

My perspective echoes that of an earlier generation of scholars who were dis-
content with the lack of justice that is often present in legislative and bureaucratic
decision making. Critical of mid-twentieth-century pluralism and its emphasis on
procedure in legislative and bureaucratic policy making, rather than substantive
considerations, these “critical pluralists,””> most notably Grant McConnell and
Theodore Lowi, favor a larger role for courts in order to address a broader range
of issues and arguments. McConnell argued that the U.S. polity was dominated
by decentralized and local decision making that privileges private, economically
powerful, interest groups. According to McConnell, “The tendency inherent in
small [political] units to stratification of power relationships and to protection of
established informal patterns of domination and subordination is most alien to
equality.”’’® The solution, then, is to emphasize nationalizing and universalizing
institutions, like the federal courts, in order to develop “policies serving the
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values of liberty and equality,” rather than the desires of powerful groups.”’
McConnell was trying to reassert a Madisonian vision of democratic politics, one
that focused not on narrow considerations of power but on the notion of “justice
and the general good.””®

Theodore Lowi rejected the extreme positivism of pluralism and its elevation
of nonlegal forms of decision making. He objected to the sterile, interest-group-
driven politics of the United States in the latter part of the twentieth century. As
he described it, this politics left no room for substantive consideration of justice
or morality: “In a pluralistic government there is, therefore, no substance. Neither
is there procedure. There is only process.”’® Lowi’s solution was a turn toward
“juridical democracy” that would lift politics above simple interest-group bargain-
ing and empower more voices in politics, as well as allow for a “justice-oriented
politics.’®® Lowi backed off his initial large role for courts in this process, later
emphasizing that juridical democracy is not necessarily judicial democracy,®! but
Kahn effectively summarizes the pro-court thrust of McConnell’s and Lowi’s ar-
guments. As he states, “they favor federal court intervention because they see that
it may result in the expansion of the range of issues under discussion to include
questions of rights, due process, and equal protection.”$> When applied to a fuller
range of courts in both the United States and Canada, this accurately describes the
role courts are playing in the area of gay rights.

LEGAL MOBILIZATION

This book also addresses the way in which lawyers and litigation groups struc-
ture their efforts and the effect of those efforts on the legal and political sys-
tems. Marc Galanter noted in the 1970s that groups that consistently engaged
in the practice of litigation (which he termed “repeat players”) would find signif-
icantly more success than those that only occasionally accessed the legal system
(“one-shotters”). This is due to greater expertise with, and knowledge of, the
system, in addition to greater financial resources. These groups, therefore, can
engage in long-term litigation strategies and develop bargaining power through
this longevity, along with an understanding of informal modes of decision mak-
ing that come from prolonged access to the system. “One-shotters,” conversely,
lack these resources and are more prone to settle early and do not have sufficient
expertise and leverage to compete with the repeat players. This results in an im-
balance in the system, with the established and wealthy having the upper hand in
litigation; however, Galanter thought that certain reforms (increased funding for
legal aid programs, class action lawsuits, active governmental support for one-shot
litigants, outsider interest group litigation strategies, etc.) would level the playing
field.%3

An implication of Galanter’s thesis is also that groups will have a natural ad-
vantage in litigation over individuals. Individuals and outsiders, to be successful,
need to structure their litigation to take on the attributes of repeat players. And
they have. As Epp puts it, “in recent decades, there has been a significant growth
in the number and diversity of nonproducer advocacy groups claiming to represent
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the interests of one-shotters. As a result. .. some kinds of ‘have nots’ have gained
some of the structural prerequisites for repeat playing.’®* Many have nots have
become haves.®> This includes a sophisticated network of gay rights litigators.
Groups like this are able to bring a wide variety of resources and capabilities to
assist “outsider groups,” including expertise, money, publicity, legal and nonle-
gal research, and communication networks.®¢ In addition to those qualities noted
above, litigation groups can create a narrow focus on an issue or group of issues,
thereby facilitating legal and political dialogue, use law review articles to put new
legal arguments into play, and solicit amicus briefs from influential sources, includ-
ing the government.?” Also, litigation can have indirect, but important, “radiating”
effects on policy. Litigation can, as McCann asserts, “help to redefine the terms
of both immediate and long-term struggles among social groups.”®® Gay rights
litigation, while not always fully successful in its aims, has profoundly changed
the terms of the debate over gay rights.

Gay rights litigation has been a combination of gay interest groups, repeat
player, and one-shotter litigation. And contrary to Galanter’s thesis, it was one-
shotter litigation, not one-shotters transformed into repeat players, that successfully
launched the drive for same-sex marriage in the United States in the 1990s. By
only focusing on financial and status resources, Galanter neglected to account
for the potentially transformative power of litigation. Rather than disempowering
individuals, litigation is a potent form of political participation that can transform
law and politics,? especially when legal decision makers give greater support and
standing to individuals and outsiders.”® Litigation on behalf of outsiders, including
sexual minorities, has been enormously successful in Canada and has had more
limited, though arguably substantial, success in the United States.

THE STUDY OF COURTS IN COMPARATIVE PERSPECTIVE

Scheingold has noted that inquiry into the politics of rights can benefit from national
comparisons.”! Although the main focus of this book is on the United States, a
comparison to the Canadian case is useful for several reasons. First, in order to
critique effectively the current approach of courts in the United States on the issue
of gay rights, one must look outside the U.S. border. If, as I assert, arguments
that go beyond libertarian conceptions of freedom have a difficult time finding a
place in American political discourse, it is important to test whether or not this
situation is unique. Through a comparative analysis, one can discover alternative
approaches that demonstrate the plausibility of change. In this case, the type of
liberalism that has developed in a country goes a long way toward explaining the
capacity of that country’s courts to adjudicate expansively on the subject of gay
rights. If the dominant strain of liberalism conceives of rights narrowly, it may not
be easy for courts to expand the notion of liberalism.

This is not a comparative study in the strictest sense of political science method-
ology. It is not a side-by-side, variable-by-variable, large-N comparison but is,
instead, a softer comparison. As noted above, I argue that a primary reason for
the difference in policy outcomes between the United States and Canada is the
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difference in political cultures, particularly differing visions of liberalism. But
other variables most certainly played a role in the different outcomes: the lesser
influence of religious conservatives in Canadian politics, differences in party sys-
tems and legislative processes (which allowed for a more uniform policy response
in Canada, since the Liberal Party was firmly in control of national politics), the
greater role played by the Canadian federal government in marriage policy (in the
United States, marriage is almost exclusively a state issue), and differences in legal
norms and practices, despite a shared common law heritage. These are all examined
later in this book. The latter variable, however, merges with the variance in liber-
alism, and, I argue, these two variables disproportionately drive the change. After
the adoption of the Charter in 1982, Canadian courts have adopted American-style
approaches to judicial review. The previous doctrine of parliamentary supremacy
has given way to a judiciary empowered by a new constitution based on modern
liberal values. This combination has been a potent force for change in the realm
of gay rights.

Consequently, a comparison between these two nations, rather than only a U.S.
state-by-state comparison, is necessary for understanding the future of same-sex
marriage claims in the United States. Despite the perception that developments
toward same-sex marriage in Hawaii and Vermont resulted from the uniquely
progressive political climates of these states, change was actually driven by courts
and the legal norms and values they articulated, and even imposed, on legislatures.
Progressive political climates alone have not resulted in policy change. Climate
can facilitate policy change after a court mandate, but the political process has not
changed policy on its own. Therefore, the real story in the United States has been
the influence of legal norms and values, not variance in state “political factors.”
For example, public opinion on same-sex marriage in Hawaii and Vermont differed
little from national public opinion before the courts stepped in.

Carl Stychin has made the link between a nation’s political culture as it relates
to rights and issues of sexuality. He argues that rights are the link between national
and sexual identity. The way a culture views rights can often heavily influence
the way sexuality issues are addressed in public policy. Claims to rights are the
link, since they are increasingly becoming universal. Given the rise of international
human rights norms, the range of rights claimants is constantly expanding. Thus,
according to Stychin, “rights claims are one means by which groups and individuals
can play an active role in altering how the nation is imagined.”?? Stychin also argues,
however, that a national culture’s stance toward rights can also limit this alteration
of the national imagination if those rights are conceived narrowly, a central premise
of this project.

The notion of political culture is a disputed concept in political science. Many
believe that it is a useless concept, even tautological.”> However, the explicit as-
sumption of this book is that political culture exists, it is definable (at least broadly),
and it is a relevant explanatory variable. Certainly no national political culture is
completely homogenous; multiple ideological traditions exist side by side in the
same culture.®* But this book assumes that broadly distinct political cultures exist
and can affect policy outcomes by setting the broad terms of political debate. In
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particular, this inquiry is focused on the nature of liberalism in a particular nation
and the manner in which a particular version of liberalism promotes a broad or
narrow notion of rights.

Canada serves as an interesting comparison to the United States for several
reasons. Prior to the adoption of the Canadian Charter of Rights and Freedoms in
1982, there was little history of judicial activism concerning individual rights in
Canada. Parliamentary sovereignty, not judicial supremacy, was the hallmark of the
Canadian political system. Seymour Martin Lipset has summed up the differences
between the Canadian and American approaches to governing by highlighting
the different political traditions that established the frameworks for each coun-
try: “The very organizing principles that framed these nations, the central cores
around which institutions and events were to accommodate, were different. One
was Whig and classically liberal or libertarian. . .. The other was Tory and conser-
vative in the British and European sense—accepting of the need for a strong state,
for respect for authority, for deference.””> However, this distinction began to break
down in the twentieth century. A Bill of Rights was enacted by Parliament in the
1960s, but it was only a statute, and courts could not use it to restrict the actions of
Parliament.”® With the adoption of the Canadian Charter of Rights and Freedoms,
Canadian politics made a turn toward a politics of rights and judicial involvement
in the determination of those rights. As F. L. Morton states, “The Charter has
stimulated Canadian interest groups to adopt American-style litigation tactics to
promote their objectives.”’ In particular, before the 1980s few cases existed that
expanded the realm of gay and lesbian rights, but since the adoption of the Charter
the situation has changed dramatically.’® This rise in judicial activism has com-
bined with a political tradition concerning rights that is not simply negative. As
the Canadian Supreme Court stated in M. v. H.: “The exclusion of same-sex part-
ners from the benefits of s. 29 [of the Family Law Act] promotes the view that. ..
individuals in same-sex relationships... are less worthy of recognition and pro-
tection. ... Such exclusion perpetuates the disadvantages suffered by individuals
in same-sex relationships and contributes to the erasure of their existence.”®® This
decision transcends mere privacy concerns and calls for the equal recognition of
heterosexual and homosexual relationships.

This position contrasts starkly with the situation in the United States, a nation
whose political culture is saturated with the notion of rights. These rights, however,
have often been narrowly defined, negatively conceived, and have not been open to
everyone.'®’ Despite Greenstone’s identification of a positive strain of American
liberalism, it has mostly been conceived of in negative terms. The example of gay
rights has been no exception to this reality. Federal courts in the United States have
been quite uncomfortable with gay rights issues, having, until recently, refused to
declare a right to privacy for sexual minorities and refused to view sexuality on
par with race or gender for constitutional protection against discrimination.'®!

Indeed, the Canadian and U.S. polities appear to be diverging on social issues
in significant ways, not just at the margins.'°? Canada is combining a richer liber-
alism with a more secular outlook on society, while in the United States negative
liberalism dominates much of the political discourse, combined with a continued



20 CHAPTER 1

religiosity that cuts against secularism. This has made the Canadian polity much
riper for legal and political support for same-sex marriage. And when courts in the
United States enforce a richer liberalism, same-sex marriage claims gain traction.

OUTLINE OF THIS Book

In the following chapters, I explore the issues outlined above. I begin in Chapter
2 with a brief history of U.S. federal gay rights jurisprudence to illustrate the lack
of innovation in this jurisprudence and its tendency toward negative notions of
freedom. I then turn to a discussion of liberalism’s relationship to gay politics in
Chapters 3 and 4, exploring the arguments of liberalism’s critics and defining a
liberalism that is accommodating of a full range of gay rights claims. In Chapters
5 and 6, I take up the question of U.S. jurisprudence concerning sodomy laws,
arguing that decriminalizing sodomy is supported by the dominant liberal tradition
in the United States, but that courts still need to achieve significant change in many
parts of the country. Chapters 7, 8, and 9 examine same-sex marriage litigation in
the United States and the political reactions to it. Chapter 10 examines same-sex
marriage litigation and policy change in Canada as a source of comparison to the
U.S. case. In Chapter 11, I argue that courts have contributed to significant social
change and they should continue to invoke liberal arguments to do so. Chapter 12
then concludes this study.

Concerning the U.S. case, I have chosen to focus on sodomy and same-sex
marriage litigation in order to highlight the potential of rights-based litigation and
to show that variants of liberalism may shape the course and success of this litiga-
tion. Certainly, a larger array of litigation areas could be examined. For instance,
litigation concerning same-sex parental rights would fit nicely into this discussion,
but I chose to limit the inquiry to these two areas because I feel they offer a rich
and useful contrast. In the Canadian case, sodomy laws were eliminated in the
1970s, thus eliminating a need for litigation but also demonstrating the difference
between Canadian and U.S. political culture.

It is hoped that this book will not be seen as niche scholarship. Ultimately, the
issue of gay and lesbian rights is not merely a side issue of significance to only
a small segment of society. In many ways, the issue is a proxy for larger issues
concerning tradition, morality, and rights and how these elements relate to one
another in modern liberal democracies.



2 U.S. Federal Courts and Gay Rights
A History of Hesitancy

THE ACTIVITY OF the U.S. Supreme Court and other federal courts
demonstrates the influence of political culture on courts, in that even they are often
unable to transcend the barriers of a dominant political discourse. The Supreme
Court has been generally unwilling to view gay rights claims in a way that extends
beyond a negative conception of freedom and rights (and has not even been willing
to apply this negative conception in some cases) and has been, until quite recently,
reluctant to offer a robust defense of gay rights claims. Indeed, extreme discomfort
with gay rights claims, often tending toward animus, typifies the approach of the
Court for most of the twentieth century.!

One of the earliest gay rights cases in the Supreme Court, ONE v. Olesen, turned
out favorably for gay rights claims, but not because of increasing legal support
for gay rights claims. Rather, the result was reflective of the Court’s increasing
freedom of expression-protective obscenity jurisprudence. In the 1950s, the Los
Angeles postmaster seized and refused to deliver copies of a magazine about
homosexuality, claiming it to be obscene under federal and state obscenity laws.
The magazine was not pornographic in nature, it merely included letters, articles,
and stories that dealt frankly with homosexuality. The editors of onE challenged
the postmaster’s decision, but, agreeing with the postmaster, a federal district
judge rebuffed their challenge, and the Ninth Circuit Court of Appeals upheld
this ruling. Interestingly, the editors reached out to the American Civil Liberties
Union (AcLU) for assistance but were denied support.? In finding the magazine
obscene, the Ninth Circuit characterized the depiction of a lesbian relationship in
one of the magazine’s stories as “nothing more than cheap pornography calculated
to promote lesbianism. It falls far short of dealing with homosexuality from the
scientific, historical and critical point of view.”®> The magazine might be fine for
homosexuals, the judges reasoned, but this was not constitutionally sufficient: “An
article may be vulgar, offensive and indecent even though not regarded as such by
a particular group of individuals constituting a small segment of the population
because their own social or moral standards are far below those of the general
community.”*

This language is not surprising, given the political climate surrounding sexual
minorities in the 1950s (indeed, the federal government was waging a campaign
against sexual minorities),” but it was out of step with evolving First Amendment
jurisprudence. A year before, the Supreme Court ruled in Roth v. United States that
material bearing some relationship to social, political, or literary speech was im-
mune from obscenity classifications and thus protected by the First Amendment.®
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Consequently, when oNE was appealed to the Supreme Court, the Court over-
turned the Ninth Circuit decision in a one-sentence per curiam opinion that used
Roth as an authority.” The decision was clearly not, in the justices’ minds, a
gay rights case. In fact, the Court considered cert petitions from nudist maga-
zines at the same time that it considered granting cert in oNE.® This reflected the
Court’s obscenity jurisprudence, a jurisprudence that was broadening the notion
of freedom of expression, and its desire to police the boundaries of obscenity
law. In this instance, then, gay rights claims were a beneficiary of the dominance
of negative notions of freedom, not an affirmation of the legal status of sexual
minorities.

This dynamic is also apparent in another gay-linked obscenity case, Manual
Enterprises Inc. v. Day,” which ruled on another postmaster seizure of a gay mag-
azine, in this case a “beefcake” magazine. Although some in the majority saw the
case in terms of the proper extent of administrative discretion, the majority opinion
by Justice John M. Harlan found that the nude male photographs in the magazine
were not obscene under the Roth standard.'® Again, negative freedom protected
the distasteful material. Indeed, Harlan described the magazines as “dismally un-
pleasant, uncouth, tawdry.”!! In fairness, the justices were prudish when it came
to any kind of pornography, gay or straight, but there was a clear finding in the
decision that gay men were not “normal.” Harlan described the magazines as “read
almost entirely by homosexuals, and possibly a few adolescent males; the normal
male adult would not normally buy them.”!?

Although, as will be discussed in Chapter 5, legal elites were increasingly
rejecting the notion that homosexuality was abnormal, this sentiment was not to
be found on the Supreme Court in 1962. Astonishingly, Harlan quoted from the
American Law Institute’s Model Penal Code’s (the ultimate reflection of legal elite
thinking at the time) progressive definition of obscenity, but completely ignored
the fact that the same document called for the elimination of legal penalties for
gay sex based on the notion that homosexuality was “normal.”'> As a result of this
bias of the Court, other types of gay rights claims did not fare as well, failing to
ride the wave of nongay rights jurisprudence. After the “successes”'* of onE and
Manual the Court entered into a phase of gay rights “dark ages.”

A large segment of the antigay rights decisions dealt with immigration and
federal employment issues, reflecting the way in which the U.S. government viewed
sexual minorities. For instance, the Court upheld the federal government’s policy
of withholding employment to openly gay people and deporting sexual minorities
who were not citizens. The Court refused to overturn a ruling validating the federal
government’s dismissal of a civil service astronomer, Franklin Kameny, for being
gay.!> The Court also denied cert in other similar cases, always siding with the
government’s arguments that sexual minorities were a security risk and prone to
blackmail.'®

In Boutilier v. Ins, the Court affirmed the Immigration and Naturalization Ser-
vice’s policy of deporting gays and lesbians on the grounds that homosexuality was
evidence of a “psychopathic personality.” The Court held that Congress intended
for this to be the policy.!” Thus, the majority relied on statutory, not constitutional,
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interpretation for its decision, but Justice William O. Douglas, one of four dis-
senters, saw a due process violation. Arguing that the term “psychopathic per-
sonality” was akin to calling someone a communist, Douglas saw the policy as
irrational and violative of the freedom of sexual minorities.'® Since the case was
decided a few years before the American Psychiatric Association declassified ho-
mosexuality as a disorder, Douglas relied on the then-common Freudian theory
of sexuality, noting that gays and lesbians were the “product of an arrested de-
velopment.” In spite of this, however, Douglas was unwilling to eliminate sexual
minorities from constitutional protection, unlike the majority who did not con-
sider their personhood. Boutilier was a dramatic turning point for the Court but
not a good one for gay rights claims. As Murdoch and Price describe it, after
the decision, “the Supreme Court literally stopped listening to homosexual rights
arguments. . .. With that ruling, the U.S. Supreme Court joined the government
war against homosexuals.”!”

Indeed, until recently, the Court read protection for sexual minorities out of
constitutional jurisprudence. Bowers v. Hardwick in 1986 declared that same-sex
sex acts were not provided constitutional protection under the privacy jurisprudence
that had developed in cases such as Griswold v. Connecticut and Roe v. Wade.
Michael Hardwick was arrested for violating Georgia’s sodomy law (which applied
to same-sex and heterosexual sex acts) in his home. The Eleventh Circuit saw this
case as a part of the privacy moving stream, declaring that a consensual sex act
between persons of the same gender in a private home is “quintessentially private
and lies at the heart of an intimate association beyond the proper reach of state
regulation.”?” In particular, the court noted that while initial cases in this line of
jurisprudence involved marital privacy, subsequent cases broadened the privacy
principle to include intimacy concerns other than procreation.

The Supreme Court, however, refused to take such a broad view of privacy
jurisprudence. The majority did not feel that this line of cases “established a fun-
damental right to engage in homosexual sodomy,”?! since marriage and procreation
still anchored the right to privacy. Heterosexual marriage was historically validated,
the Court argued, but “[p]roscriptions against sodomy have ancient roots.”?> Chief
Justice Warren Burger concurred with the opinion, but felt that the majority did not
go far enough in condemning homosexuality, citing Roman law and Blackstone,
who called sodomy “a malignity worse than rape.”?* Justice Lewis Powell also
concurred with the decision, but he later expressed regrets at doing so, claiming
that it was one of his greatest mistakes on the Court.?* Critics of liberal legal
thought who argue that it is inherently conservative would appear to find strong
evidence here. However, this decision was completely illiberal; it was grounded
purely in Burkean conservatism.

Justice Harry Blackmun dissented vigorously. He saw the Georgia statute as a
violation of the right to privacy that, in his view, protected sexual intimacy, regard-
less of the gender of the persons involved. He rebuked the majority for deceptively
focusing on homosexuality when the statute made no such distinction, arguing
that Hardwick’s claim “does not depend in any way on his sexual orientation.”?
Placing his position in line with the views of Louis Brandeis and Oliver Wendell
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Holmes and the development of privacy jurisprudence, Blackmun argued that this
jurisprudence was not tied to the preservation of an institution, like marriage, but
was designed to protect a rich sense of personhood. Privacy, in this view, is not a
mechanism for the public good, as the majority asserted; rather, privacy rights are
protected “because they form so central a part of an individual’s life.” Blackmun
continued: “we protect the family because it contributes so powerfully to the hap-
piness of individuals, not because of a preference for stereotypical households.”?°
Blackmun was thus defending a liberalism that incorporated a rich account of what
individualism requires. He saw the right to privacy as neither the right to simply be
left alone nor an instrument for social control. For Blackmun, it was the essence
of modern, liberal personhood.

Indeed, in his dissent, Blackmun cited an article by Kenneth Karst in the Yale
Law Journal, calling for a richer right to privacy, or what he called a “right to
intimate association.” This right placed at its core the idea that intimacy was central
to modern personhood and cannot be separated from individual identity. Using
heterosexual marriage as a starting point, Karst extrapolated to encompass other
similar relationships, particularly same-sex relationships. Although he argued in
favor of same-sex marriage, he also argued that, at a minimum, same-sex intimacy
should be constitutionally protected.?” This line of argument clearly falls in line
with Greenstone’s reform liberalism and modern liberalism’s concern for equal
concern and respect. However, Blackmun fell one vote short of enshrining this
rich liberalism constitutionally. Neither would this idea be used even when state
courts began to challenge sodomy laws in the 1990s, as will be explored in later
chapters. Their view of the right to privacy would be explicitly more negative but
would resonate politically.

The behind the scenes maneuvering of the Court in Bowers illuminates how the
justices arrived at a decision. Since the Court had largely avoided gay rights cases
since Boutilier nineteen years earlier, the decision to grant cert was noteworthy.
Initially, only Justices Byron White and William Rehnquist (both gay rights foes)
were interested in taking the case, and cert was denied. They wished to reject the
lower court’s application of privacy jurisprudence to sodomy, both of the justices
being staunchly opposed to the trajectory of privacy jurisprudence. White circu-
lated a dissent from the cert denial in an attempt to persuade his colleagues to
reconsider. After a second vote, four voted to grant cert: Rehnquist, White, and the
liberals William Brennan and Thurgood Marshall. Brennan then changed his vote
while Chief Justice Burger voted to accept the case. Brennan initially may have
thought he had the votes to affirm the lower court, but was apparently convinced by
Blackmun that the opposite was true and the case could potentially overturn Roe
itself. The liberals’ miscalculation, then, resulted in another blow for gay rights,
even though, contrary to Blackmun’s fears, privacy jurisprudence for heterosexuals
was not disturbed.?®

Once cert was granted, attorneys for Hardwick, including Lawrence Tribe, tar-
geted their arguments toward the justice they felt was the crucial vote, Lewis Powell.
Powell was skeptical of the Georgia law, but did not wish to use due process to
strike it down. Powell favored viewing the case as an example of cruel and unusual
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punishment, since prison is an excessive punishment for private, consensual sexual
activity. And, in an initial conference vote, Powell voted to overturn the Georgia
law, causing a 5 to 4 split in favor of Hardwick.?’ Powell, however, changed his
vote. Murdoch and Price attribute the switch to several factors. Both Chief Justice
Burger and a conservative Powell clerk lobbied Powell to rule against Hardwick.
Even though Powell rejected Burger’s extreme viewpoint, he had no particular
sympathy for sexual minorities, despite having gay clerks (who never came out
to him). He could not affirm their humanity the way that Blackmun’s dissent did.
Ultimately, Powell abandoned his Eighth Amendment objections, noting this in
a memo to the other justices, since this was a novel legal argument and he was
not comfortable affirming the due process and privacy arguments of the eventual
dissenters.3? The switch, of course, drastically changed the outcome and empow-
ered the Burkean traditionalism of White and Burger, rather than the gay rights
affirming philosophy of Blackmun.

Hurley v. Irish-American Gay, Lesbian, and Bisexual Group of Boston (GLIB)
clearly illustrates the variant of liberalism dominant in Supreme Court decision
making on gay rights. An Irish gay group applied to march in the South Boston St.
Patrick’s Day parade, but was ultimately turned away by march organizers in 1993.
The group went to court, claiming discrimination under Massachusetts’s public
accommodation law that banned discrimination based on sexual orientation. The
trial court found that the parade was a public accommodation, since it received
money and city support, including police and parking control, and the parade
took place on city streets.’! The Massachusetts high court affirmed the decision.?
Both courts saw this as a discrimination issue and emphasized equality concerns
over the First Amendment rights of the parade organizers, who claimed a free
speech right to control the content of the parade. As the lower court asserted,
“On its face, the statute does not seek to suppress speech. Rather, its goal is to
eliminate discrimination which is unrelated to the suppression of expression.””*3
In the conflict between equality and freedom, the Massachusetts courts favored
equality.

Their voice was not unanimous, however. In a vigorous dissent, Justice Joseph
Nolan saw the decision as a clear violation of the First Amendment rights of the
parade organizers and foreshadowed the decision by the U.S. Supreme Court. For
Nolan, the court was going too far, regulating the content of speech in the name
of equality. He asserted: “Our holding today, while, to some, seemingly pushes us
forward, really pushes us back over 200 years, to an era that lacked the protection
guaranteed by the First Amendment”3

Following this line of argument, the U.S. Supreme Court, in a 9 to 0 decision,
overturned the Massachusetts high court. Justice David Souter argued that the
parade was clearly expressive under the First Amendment and the attempt of the
gay group to march was also expressive—the issue was one of conflicting First
Amendment claims, not free speech versus equality. As a consequence, the free
speech rights of the parade organizers prevailed. Souter argued that the presence
of GLIB in the parade was clearly a form of expression that could be kept out by
the parade organizers’ views on homosexuality. The decision, then, “boils down to
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the choice of a speaker not to propound a particular point of view, and that choice
is presumed to lie beyond the government’s power to control.”3

Indeed, for Souter and the Court, the use of the Massachusetts public accom-
modation law in this instance was nothing more than state-sanctioned political
correctness, an attempt to force parade organizers to agree with speech with which
they explicitly disagree. As applied by the Massachusetts courts, according to
Souter, the law’s “apparent object is simply to require speakers to modify the con-
tent of their expression to whatever extent beneficiaries of the law choose to alter
it with messages of their own.”*® Gone from this opinion is any discussion of
the mandates of equality. The discussion is placed in starkly negative terms, with
the Commonwealth of Massachusetts inserting itself into the sacred realm of the
near-complete freedom from the state in the First Amendment. Absent were any
arguments that the parade might be a remotely public event; it was viewed by the
Court as completely private, despite its use of public funds and resources. Also
absent from the discussion was the fact that the parade organizers discriminated on
little else than sexual orientation, with various religious, civic, and political groups
participating without controversy. The Massachusetts courts, to carve out space
for equality arguments, used all of these arguments, but this space was completely
missing in the holding of the U.S. Supreme Court.

Similar dynamics prevailed in Dale v. Boy Scouts of America. James Dale was
expelled from the Boy Scouts after Scout leaders learned of his homosexuality. He
sued under New Jersey’s public accommodation law that included sexual orienta-
tion protection, and, after initial defeat at trial, he found success in the New Jersey
courts. The Superior Court found the Scouts to be a public accommodation and
found their action to be an illegal form of sexual orientation discrimination.>” The
New Jersey Supreme Court agreed.’® Both courts cited a New Jersey precedent
that referred to the “cancer of discrimination” in previous public accommodation
cases, and both courts, like the Massachusetts courts, placed great emphasis on
equality concerns. The New Jersey Supreme Court emphasized the history of group
exclusion in U.S. history, and noted that “The human price of this bigotry has been
enormous. At a most fundamental level, adherence to the principle of equality
demands that our legal system protect the victims of invidious discrimination.”*"
This concern for equality led both courts to interpret the Scouts’ First Amend-
ment rights narrowly and Dale’s equality rights broadly. As the supreme court
again declared: “To recognize Boy Scouts’ First Amendment claim would be tan-
tamount to tolerating the expulsion of an individual solely because of his status
as a homosexual—an act of discrimination unprotected by the First Amendment
freedom of speech.’** The invocation of “status” is interesting here: Privacy lost
to equality in this instance—an equality grounded in the notion that individuals
ought not simply be left alone but should be valued for certain identities, especially
those subject to social disfavor.

As with Hurley, the U.S. Supreme Court disagreed with the state courts and
favored free speech claims over equality claims, but the Court lacked Hurley’s
unanimity, with four justices dissenting. Despite the fact that opposition to homo-
sexuality is not a main stated goal of the Scouts, the Court agreed with the Scouts’
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assertion that they do have an antigay policy and this should be preserved in the
name of free speech, particularly the right of association, or the right to choose
group members.*! The dissenters argued that this decision misread precedent.
Justice John Paul Stevens noted that “we have squarely held that a State’s anti-
discrimination law does not violate a group’s right to associate simply because the
law conflicts with that group’s exclusionary membership policy.”*? Indeed, cases in
the 1980s had established the precedent that private groups could not violate state
antidiscrimination laws unless the basis for discrimination was directly linked to
group membership. Stevens argued that a group’s assertion alone on this point was
not sufficient; the Court had to decide if there was a genuine connection. He felt that
there was no such connection with the Scouts. Further, he argued, antigay animus
is harmful and is a legitimate concern of states: “That harm can only be aggravated
by the creation of a constitutional shield for a policy that is itself the product of
a habitual way of thinking about strangers.”** Thus, Stevens was at least hinting,
if not declaring outright, that the negative freedom of privacy is not the primary
constitutional value and indeed can do great harm if exclusively privileged.

However, it should be noted that the dissenters were also part of the unanimous
Hurley Court. Indeed, even Stevens distinguished the cases, arguing that the groups
involved in the Hurley litigation were clearly expressive, while “Dale did not carry
a banner or a sign . .. he expressed no intent to send any message.”*** This was the
crucial difference: status versus expression—a seemingly thin account of the per-
sonhood of sexual minorities. When you speak out, your right to antidiscrimination
protection ends.

In Romer v. Evans (decided before Dale), the Court appeared to make some
headway on the gay rights front, ruling in 1996 that Colorado’s Amendment 2,
which outlawed sexual orientation antidiscrimination protection, was unconstitu-
tional since it was based on nothing more than animus toward sexual minorities.*
But this appearance is deceptive, since no hard doctrine was invoked, again point-
ing to the lack of willingness of the Supreme Court to embrace gay rights and
equality claims.*® State courts in the Romer litigation were also more protective
of gay rights claims. The Colorado Supreme Court struck down Amendment 2 on
political process grounds, instead of using traditional equal protection analysis,
thereby not considering sexual orientation a suspect classification triggering strict
scrutiny. A high level of review was invoked nonetheless, since Amendment 2
infringed a fundamental constitutional right, that of political participation. Citing
John Hart Ely and his political process model of constitutional jurisprudence, the
court declared: “We conclude that the Equal Protection Clause of the United States
Constitution protects the fundamental right to participate equally in the political
process, and that any legislation or state constitutional amendment which infringes
on this right by ‘fencing out’ an independently identifiable class of persons must
be subject to strict judicial scrutiny.”*” Amendment 2 thus amounted to unconsti-
tutional disenfranchisement, according to the Colorado court.

Justice Anthony Kennedy wrote a majority opinion for the U.S. Supreme Court
that, while striking down Amendment 2 and containing some powerful language
in defense of sexual minorities, did little to break new constitutional ground in the
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name of gay rights. Echoing the Colorado court, Kennedy declared that “[i]t is not
within our constitutional tradition to enact laws of this sort,” laws that fence out
a group from the political process.*® Kennedy rejected the use of strict scrutiny
review, however, choosing to apply a rational basis test—a test that Amendment 2
failed. It failed, Kennedy argued, since there was no rational basis for the law and
because it was based simply on animus. It was, in his words, “a status-based enact-
ment divorced from any factual context from which we could discern a relationship
to legitimate state interests.”*’

This holding, while constitutionally minimal, provoked a vigorous dissent from
Justice Antonin Scalia, with Thomas and Rehnquist joining. Although the majority
can be viewed as at least inching toward equality concerns, the dissent appears to
be little more than a restatement of the judicial antigay sentiments of Bowers.
Assigning sexual minorities no constitutional protection or privilege (especially
after Bowers), Scalia argued that Amendment 2 was simply an instance of the
people of Colorado protecting themselves and society against harmful conduct, as
they do for murder. Essentially, he argued, supporters of gay rights were asking for
special protection for deviant behavior. And, reflecting what Richard Hofstadter
described as the “paranoid style in American politics,” Scalia launched into a tirade
that deserves to be quoted at length:

When the Court takes sides in the culture wars, it tends to be with the knights rather
than the villains—and more specifically with the Templars, reflecting the views and
values of the lawyer class from which the Court’s Members are drawn. How that
class feels about homosexuality will be evident to anyone who wishes to interview
job applicants at virtually any of the Nation’s law schools. The interviewer may refuse
to offer ajob because the applicant is a Republican; because he is an adulterer; because
he went to the wrong prep school or belongs to the wrong country club; because he eats
snails; because he is a womanizer; because she wears real-animal fur; or even because
he hates the Chicago Cubs. But if the interviewer should wish not to be an associate or
partner of an applicant because he disapproves of the applicant’s homosexuality, then
he will have violated the pledge which the Association of American Law Schools
requires all its member schools to exact from job interviewers: “assurance of the
employer’s willingness” to hire homosexuals.>?

The fact that three members of the Supreme Court hold such disdain for the idea
of equality for sexual minorities makes clear the reason that state courts have
overtaken the federal courts in civil rights.

Evan Gerstmann notes that Romer is consistent with the evolution of equal
protection jurisprudence in the United States, given the Supreme Court’s backing
away from the expansion of protected classes since the early 1970s. The Court
has done so because of the potential for equal protection doctrine to invalidate a
sweeping amount of legislation. As he notes, “the Court’s power to declare that
some groups are suspect classes is something like the constitutional equivalent of
the atomic bomb.”>! As a result, according to Gerstmann, gay rights claims are not
protected by clear constitutional doctrine, but are instead subject to judicial whim
and sympathy on the part of judges. This is the best that can be said for federal
constitutional jurisprudence in the United States on gay rights matters.
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Murdoch and Price note that, starting with Hurley, the Court began to lose
its overt hostility toward gays and lesbians, using affirming language even when
deciding against gay litigants.’> Thus, the justices’ attitudes were changing, but
this did not result in uniform success for gay litigants. Doctrinal issues, particularly
the importance of negative freedom over other values, trumped personal attitudes
for many of the justices. This is exemplified by the 9 to 0 decision in Hurley.

In 2003, the Court appeared to change its mind more uniformly on sexual
minorities. In Lawrence v. Texas, the Court overturned Bowers and held that the
state’s same-sex-only antisodomy law violated the right to privacy. In doing so,
Justice Kennedy used the language of rich liberalism and rejected the moralism
of the Bowers majority. Indeed, the case was a direct repudiation of Bowers, with
Kennedy declaring that “Bowers was not correct when it was decided, and it is not
correct today.”>* Seemingly, then, the Court is evolving on gay rights questions,
but this is a recent development. Lawrence and its implications will be explored
in greater detail in Chapters 6 and 12. I will argue that, with this decision, the U.S.
Supreme Court is becoming more Canada-like and appears to be reviving a richer
liberalism in the context of gay rights jurisprudence, but only time will ultimately
tell.

The rest of the U.S. federal judiciary has a mixed record on gay rights claims.
This is to be expected, given the larger number and greater variety of these courts.
For the most part, however, these courts have been generally unwilling to get too
far in front of the Supreme Court in this area. For instance, federal courts have, with
one fleeting exception, been unwilling to apply high standards of review to sexual
orientation classifications. In a series of cases concerning marriage,”* security
clearances,” and the ban on gays in the military,’® federal courts have used the
rational basis test to allow discriminatory policies to pass equal protection review.
The Ninth Circuit did, for a time in the late 1980s, find the ban on gays in the
military unconstitutional. In doing so, the court ruled that sexual minorities were a
suspect class—an innovative decision for the time, but an en banc panel of the Ninth
Circuit quickly overturned this innovation.>” Additionally, the federal courts have
uniformly repelled suits challenging the heterosexual definition of marriage.’® As
one federal judge put it: “There has been for centuries a combination of scriptural
and canonical teachings under which a ‘marriage’ between persons of the same
sex was unthinkable and, by definition, impossible.”>® As will be discussed in later
chapters, until recently, U.S. judges were largely unwilling to change marriage
policy from the bench.

When the federal courts were liberal, antigay animus drove much federal judicial
decision making. As the animus subsided somewhat, the federal courts became
more conservative and were unwilling to expand jurisprudence for the protection
of sexual minorities. In addition, powerful legal norms reinforcing the emphasis
of notions of negative freedom dominated many gay rights cases. Where negative
freedom fit gay rights claims (ONE and Manual ), the result was good for gay rights,
but where the federal courts were asked to view liberalism differently, gay rights
claims were not successful (Boutilier, Hurley, Dale). Even when negative freedom
appeared to control a decision, antigay animus in the courts was often powerful
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(Bowers). Any move in the direction of more support for a wide range of gay
rights claims is only a recent phenomenon in the federal courts (Lawrence). And
this trend is not yet on solid ground. In July 2004, the Eleventh Circuit upheld a
Florida law banning adoption by gay couples.®

STATE COURTS AS POLICY MAKERS IN THE UNITED STATES

Most of the favorable gay rights decisions, then, have come from U.S. state courts,
particularly in the past decade. Indeed, state courts are institutions to be reckoned
with in the development of state law. As Henry Glick states, “within the boundaries
of their own political systems, state supreme courts perform a substantial judicial
review function, and combined, the fifty state supreme courts have a considerable
impact in state law.”®' Unfortunately, Tarr and Porter point out “state supreme
courts tend to operate in relative obscurity.”®? Indeed, given the sheer number of
state supreme courts, it is difficult to monitor their activities in the same man-
ner that one may monitor the activities of the U.S. Supreme Court. State courts
are also more difficult to monitor than federal courts, given the diversity of state
law and state constitutions. Nonetheless, Tarr and Porter put forward several main
premises about the nature of state supreme courts. First, federalism deeply defines
their role and relationships with other legal and political branches. They point
out that state supreme courts interact with federal courts (in what they refer to as
vertical federalism), other state courts (horizontal federalism), and other branches
of state government. These relationships are defined by both legal and extralegal
factors, like political culture. These relationships are highly dynamic and are al-
most constantly in flux. Finally, Tarr and Porter argue that there is tremendous
diversity among state supreme courts. This, of course, makes it difficult to develop
uniform models for state court activity. They state, “Because there is no typical
state supreme court, there can be no typical role for a state supreme court in either
the state or national arenas.”®

Despite this diversity, it is possible to view state courts as makers of policy
within and among states. As Baum and Canon have demonstrated, state courts
were instrumental in effecting fundamental changes in American tort law.®* Most
interesting in their study is the role played by a handful of highly activist courts,
particularly California, Michigan, and New Jersey, in leading the way for reforms
of tort law by other state courts.®> Thus, despite the diversity among state courts and
state laws, some element of policy coordination often takes place over state lines.
The most likely reason for this is the importance of precedent in legal reasoning.
Even though state courts are not bound by the decisions of other state courts, they
often cite one another to justify the outcome of their decisions.®® Porter and Tarr
argue that policy change and reform in state courts are often initiated in those
states that are more receptive to public interest litigation, such as states that have
minimal standing requirements.%” As they describe the sweeping changes in tort
law, “a few courts created a momentum that carried less adventurous courts along
the path to reform.”®® Glick has also noted policy innovation by state high courts
concerning the “right to die.”®’
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As we shall see, however, this model of a few activist courts, created by low
standing requirements and other factors that lead to more receptivity to public
interest litigation, leading the way in reform for less activist and more conserva-
tive courts does not fully describe gay rights litigation. Often, courts viewed as
traditionally more conservative have been at the forefront of changes in laws con-
cerning lesbians and gay men. Additionally, some reforms have not exactly spread
like wildfire among state courts after their first articulation in one or a handful of
state supreme courts.

However, precedent and the citation of other state court decisions have indeed
played a key role, especially in the case of sodomy law reform, and, increasingly,
with the issue of same-sex marriage. Thus, as Glick argues, focusing on cross-court
citations can indeed help us to see that state courts are not completely distinct from
one another, but to attribute too much significance to this phenomenon is a mistake.
Even attempts to control for factors such as ideology, political culture, and judicial
professionalism do not always predict which courts will become policy innovators.
This is primarily because courts only react to the cases brought before them by
litigants; they do not control the policy agenda. This results in, according to Glick,
“a high degree of idiosyncrasy in opportunities to decide cases and, consequently,
in the resulting diffusion of policies among the states.”””°

The need for studying state courts has developed particularly in the past several
decades. As Porter and Tarr indicate, we are currently in a period of state court
activity that began in the early 1970s and has led to “a reinvigoration of state
constitutional law by state supreme courts (the new judicial federalism), as some
courts sought to provide more extensive protection for individual liberties in the
wake of retrenchment by the Burger Court.”’! State courts have often found raw
material for this new activism in their own state constitutions, many of which
provided more explicit protection for individual liberties and guarantees of equality
than the U.S. Constitution. As Porter and Tarr state, “seventeen state constitutions
contain ‘little ERA’S,” ten expressly protect privacy rights, and several others in
some form guarantee a right to environmental quality.”’> Given the fact that the
U.S. Supreme Court has no jurisdiction to review cases that involve questions of
state constitutional interpretation, state supreme courts often make rulings that are
well out in front of federal court policy. The “new judicial federalism” is no longer
new but continues to describe the role played by state courts in the United States.”

This is arelatively recent phenomenon for state courts, since until the 1970s very
few state supreme court cases revolved around individual civil liberties, especially
as these liberties have been defined in the twentieth century. In the nineteenth
century, when state supreme courts were fairly active, their dockets were largely
filled with property and business cases. These courts were not great protectors of
religious liberty, freedom of speech, and the rights of the accused.”* When the
Burger and Rehnquist Courts began to back away from the heightened concern for
civil liberties of the Warren Court, state supreme courts often stepped in to fill the
void. Particularly encouraging to state supreme court judges were the arguments
of Supreme Court Justice William Brennan who encouraged civil rights activism
in state supreme courts.” The resulting plethora of state supreme court decisions



32 CHAPTER 2

regarding individual civil liberties has spawned a wealth of legal scholarship.”®
Regardless of the merits of this development, U.S. state court activism in the realm
of civil liberties is a modern political and legal reality.

Since federal courts in the United States have not been responsive to gay rights
claims, much of the discussion of the U.S. case will involve the activity of state
courts. Because of the unique system of federalism in the United States, signifi-
cant opportunity exists for state courts to develop or contribute to the development
of public policy, policy that may be more progressive than national public pol-
icy. This can result from more explicit protections for individual rights in state
constitutions or institutional arrangements and a political culture that encourages
judicial activism. This has certainly been true in the realm of gay and lesbian
rights. Particularly since the early 1990s, state supreme courts have been at the
forefront of shaping state policies concerning the legal status of lesbians and gay
men, primarily in striking down laws against sodomy and, in several significant
cases, finding that bans on same-sex marriages are unconstitutional. These deci-
sions have often extended beyond the parameters of federal policy, especially in
the case of sodomy laws that were upheld by the U.S. Supreme Court until 2003.
Concerning gay rights, state courts are currently the most innovative policy makers
in the United States and are bringing about changes in the legal status of lesbians
and gay men. Indeed, despite retrenchment in activism by federal courts in recent
decades, state court activism is alive and well. Concerns for privacy rights and
equality are more pronounced at the state level. The issue of gay and lesbian rights
is a further example of the new judicial federalism that has evolved in response to
the more conservative jurisprudence of the Burger and Rehnquist Courts and the
more conservative turn of the federal courts in general, which have been reshaped
by Republican presidents.”’

In a recent study, Daniel Pinello has confirmed that state courts are more re-
ceptive to gay rights claims.”® He also found that gay rights claims found the most
success when state courts relied on state constitutional provision rather than the
federal constitution.”” Location was also a significant factor, with the West and
the Northeast as the most receptive regions for gay rights claims.® Consequently,
Pinello calls for a state approach to gay rights litigation, despite the cost and coor-
dination barriers, since his findings “unveil virtually no empirically based reason
to anticipate success for lesbian and gay rights litigants in federal fora as they are
constituted currently or in the foreseeable future.”8' The findings of this study echo
Pinello’s but from a more qualitative perspective.

As will be seen in Chapter 10, the Canadian judicial system does not reflect the
federal/state dichotomy. Therefore, it makes more sense to view Canadian courts
as a whole, and a direct comparison is perhaps problematic. This book, then, uses a
three-part comparison: U.S. state courts versus U.S. federal courts versus Canadian
courts. However, before this analysis continues, I will devote the next two chapters
to a fuller exploration of the relationship between liberalism and gay and lesbian
politics. This is a crucial discussion, since courts in the United States and Canada
rely on liberal arguments in making decisions.



3 Liberalism and Gay Politics:
Rights and Their Critics

MY ARGUMENT in this book is that liberalism is an ideology capable of ac-
commodating claims of lesbian and gay equality, particularly the claims associated
with same-sex marriage, and that courts can be effective vehicles for promoting
this equality. But liberalism is, and continues to be, under attack. Queer and critical
theorists view liberalism as a mask for power and oppression of minorities, while
communitarians, both left and right, see liberalism as a thin ideology, overly con-
cerned with the individual at the expense of the needs of society. Increasingly, few
commentators are willing to embrace liberalism. This is ironic, since courts traffic
in the language of liberalism and rights. Many of these critical commentaries, then,
are divorced from political and legal reality; while commentators disdain rights,
judges continue to use and apply them. This chapter will explore these critiques and
defend liberalism as an ideology that can be receptive to lesbian and gay rights and
equality. Although this chapter ultimately deals with political philosophy, it is not
a chapter of pure philosophical reasoning. Instead, I outline recent developments
in liberal thought and the thought of liberalism’s critics and discuss the historical
development and the prominent strains of liberalism in the United States.! Crit-
ics of liberalism score points when they offer a minimal caricature of liberalism;
they paint liberalism in its thinnest and most unsubstantial form. Following David
Greenstone, I argue that U.S. liberalism possesses multiple strains. These strains
have waxed and waned over time, but they are fair game for political and legal
discourse.

This and the following chapter will illustrate two points: (1) liberalism’s utility,
compared to other political ideologies, for the future success of lesbian and gay
rights, and (2) the necessity to view liberalism as more than mere negative liber-
tarianism. In this chapter, I outline some important aspects of liberalism for gay
politics and assess critical and queer critiques of liberalism, followed by commu-
nitarian and traditionalist critiques.

LIBERALISM’S IMPORTANCE FOR GAY RIGHTS

Liberalism is an ideology that emphasizes the importance of the individual. In
classical and medieval thought, the individual was not a primary focus of concern,
only the good of the state or society. Born of the Enlightenment’s emphasis on
empiricism and opposition to social and political hierarchy, liberalism holds that
all human beings are free and equal and their main purpose is to pursue their
individual tastes and interests and not exclusively be concerned with the good of
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society. Over time, liberalism has come to represent a wide variety of positions.
Individual rights, legalism, equality, and a public/private distinction are all central
tenets of liberalism. An emphasis on liberalism is important for this discussion,
since the United States and Canada are nations where liberalism is the dominant
political tradition. Indeed, as Louis Hartz has noted, the United States is almost
completely liberal, lacking a feudal past that might nourish alternative ideologies
such as conservatism and Marxism.? Although the U.S. political tradition is more
complex than Hartz describes,> an overriding emphasis on individualism and rights
is the historical and contemporary hallmark of U.S. politics. And in the past century,
U.S. courts have become increasingly interested in questions of individual rights,
having been almost silent on the issue in the nineteenth, save for the right to
contract. Canadian courts are following their U.S. counterparts, particularly after
the adoption of their Charter. Increasingly, then, litigants and judges are adopting
the language and principles of liberalism.

However, liberalism is not always easily pinned down. Some versions are quite
negative, in that they emphasize the need for the individual to be almost com-
pletely free from governmental restraint and coercion. This is, of course, classical
liberalism or modern libertarianism. Even contemporary liberal theorists like John
Rawls attempt to preserve an individualism that steers away from moral content;
indeed, this perspective requires the state to be neutral on questions of individual
morality and notions of the good life. Individualism has little independent sub-
stantive moral value in this approach. This might be useful for some areas of gay
rights, like sodomy laws, but same-sex marriage requires the state’s promotion
of a value—the value that marriage contributes to a better, more fully developed
individual.*

Another version of liberalism, perhaps more accommodating of this value, sees
the individual as more socially situated and reliant on the state and society to de-
velop fully as an individual. This version emphasizes positive, rather than negative,
liberty. This latter view of liberalism is the intellectual centerpiece of this project.
A rich liberalism, it will be argued, is the best foundation for furthering lesbian
and gay politics. It is the version of politics that is most likely to sustain reform
efforts while not alienating majorities by going too far outside the parameters of a
political culture.

Isaiah Berlin was critical of the ideal of positive liberty. With twentieth-century
totalitarianism in mind, he rejected variants of liberalism that tried to make humans
free, instead of merely interfering with their lives. Berlin feared a liberal paternal-
ism, grounded in Kantian thought, which stated that individuals have affirmative
duties to make good choices, choices that generally lead to self-improvement. As
he argued, “Paternalism is despotic, not because it is more oppressive than naked,
brutal, unenlightened tyranny ... but because it is an insult to my conception of
myself as a human being, determined to make my own life in accordance with
my own (not necessarily rational or benevolent) purposes, and, above all, entitled
to be recognized as such by others.”> Berlin cautioned against confusing liberty
with equality and community. He adhered to Benjamin Constant’s distinction be-
tween the liberty of the ancients versus the liberty of the moderns. The former was
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concerned not with the individual, but with the good of the community. Indeed,
in classical thought individual liberty was a little-discussed concept. Ultimately,
Berlin rejected any notion of positive freedom, since it would lead to totalitarian-
ism as a result of its paternalism. Freedom should demand nothing more than state
noninterference.

Berlin was correct to stress individual autonomy, but his distinction between
negative and positive liberty is too stark. Even Constant, a great theorist of modern
liberalism, wished to soften the edges of extreme negative individualism. He noted
that modern liberal states were less ambitious in regard to their citizens, whereas
the ancients required the complete obedience and subjugation of the individual to
society.® This is no longer possible or desirable in modern times when a new order-
ing principle is prevalent. “Our freedom must consist of peaceful enjoyment and
private independence,” Constant noted.” So far, this line of thought comports with
Berlin. However, Constant was not comfortable with complete private indepen-
dence. His individualism is somewhat tempered by classical notions of freedom,
since “far from renouncing either of the two sorts of freedom.. . it is necessary
to learn to combine the two together”® The way to do so, Constant argued, was
through representative government in which self-interest and individualism could
be augmented and tempered. Representative government brings individuals and
classes together and promotes a sense of the whole. It tends to mitigate against
powerful groups ignoring the political claims of the powerless. In defending di-
rect election of representatives, Constant argued that “[i]t is this election which
requires, from the classes in power, a sustained level of consideration for the lower
orders. It compels wealth to dissimulate its arrogance” (italics added).’ Although
Constant certainly does not wish to reestablish the ancient polis and all that it
demands of citizens, his thought reflects a discontent with an exclusive emphasis
on negative freedom and a recognition that liberalism, if not properly constrained
by institutions, can be harmful to political minorities. Despite attempts by modern
critics of liberalism to caricature it as a thin, useless ideology, prominent liberal
theorists have maintained otherwise.

LIBERALISM AND MAJORITARIAN POLITICS

Constant’s use of the term arrogance is fitting, since a crucial reason that liberal-
ism is the best ideology for lesbian and gay politics is that it is an ideology that
disfavors arrogance, particularly the arrogance of political majorities. Arrogance
is used in this context more descriptively than pejoratively by describing a dy-
namic where a majority takes its position for granted. This arrogance is marked
by an absolute refusal to consider arguments and positions of political minorities,
even when those arguments appear to fit rationally with already-established polit-
ical discourse. For instance, opponents of same-sex marriage in the United States
(a current political majority) refuse to consider that lesbians and gay relationships
can create the same stable, monogamous, loving, child-rearing dynamic found in
the heterosexual marriage ideal. Hypocritical arguments are recited as fact, even
when they are clearly challenged by logic. A good example of this is the argument of
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same-sex marriage opponents that marriage’s purpose is for procreation, and since
gay couples cannot naturally procreate, marriage should not be open to them. This
argument is undercut by the example of sterile and elderly heterosexual couples
who are allowed to marry. The reality is that modern Western marriage has come
to emphasize the emotional bond between two people, but same-sex marriage op-
ponents still arrogantly cling to the outdated procreation argument, even as their
own relationships reflect the modern reality.

William Galston has also identified the elimination of hypocrisy as an important
element of liberalism. According to Galston, a virtue of liberalism “is the dispo-
sition to narrow the gap...between principles and practices in liberal society.
For leaders, this means admitting and confronting social imperfections through
a public appeal to collective convictions. For citizens it can mean either such a
public appeal, or quiet acts that reduce the reach of hypocrisy in one’s immediate
community.”'® Arrogant majorities act with utter disregard for alternatives to their
way of knowing and living. Liberalism can arm minorities with the tools to chip
away at this arrogance and force an understanding of those outside the majority.
The richer the liberalism, the more powerful the tools at the disposal of minorities.

Arrogance also blinds people from fully considering the claims of minorities
and often leads them to caricature these claims. Such is the case with Jean Bethke
Elshtain, who bemoans the state of contemporary politics as being too concerned
with private matters, reflected in the feminist slogan, “The personal is political.”
She admires Berlin’s emphasis on negative liberty and wishes to keep a strong
distinction between public and private, with the public sphere limited and certainly
not open to discussion of intimate matters. Her self-professed goal is to save
democratic government, since discussions of lifestyle and sexuality open the door
to moral concerns that are not easily resolved in the public sphere. Crucially,
according to Elshtain, if the government chooses sides in this debate, it will inhibit
those on the losing side of the argument from participating in the public sphere. As
she states, “there must be within a world of democratic politics, ways for people who
differ in important, not trivial ways, to come together to ‘do’ practical politics in a
shared public arena. For this to be possible, we must recognize that public action and
private intimacy have different requirements.”!! Elshtain views the political claims
of lesbians and gay men as nothing more than a desire to legitimate sex—not as
claims to civil equality in the treatment of relationships. “Militant gay liberationists
[Elshtain identifies no other kind of gay rights advocates]...seek government
protection and approval, not so much to prevent intrusion as to legitimate public
assertion of private behavior.”'? Elshtain, of course, does not consider that the state
confers public approval and benefits on private relationships in the form of marriage
laws. Many of those laws are based on the explicit assumption that the persons in
those relationships will be having sex. Should this lead, under Elshtain’s framework,
to a position that calls for the elimination of the legal approval of heterosexual
marriage? Granted, she voiced her concerns in an essay in 1987, before arguments
for same-sex marriage were a prominent part of the gay rights movement, but her
willingness to see all claims of gay rights as illegitimate forays into the public
arena illustrates the limitations of arrogance when applied to political philosophy.
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THE INSUFFICIENCY OF NEGATIVE LIBERTY

This book attempts to shed light on the paucity of dominant strands of American
liberalism. The comparison of U.S. sodomy and same-sex marriage litigation to
developments in Canada will illustrate that U.S. liberalism is generally too mini-
mal, negative, and libertarian. Although richer strains of liberalism have existed
in U.S. political traditions, this strain predominates. It is the U.S. “knee-jerk” po-
litical philosophy. Consequently, sodomy laws rather easily fall under the banner
of sexual privacy, a negative liberal concept, while attempts to legalize same-sex
marriage meet fierce political resistance, despite often being well received in the
legal process. Marriage requires more than just being left alone within that rela-
tionship. It is an institution, at least as currently developed, that requires the official
recognition and sanction by the state, since so many legal rights and benefits come
with it. As Nancy Cott states:

To be marriage, the institution requires public affirmation. It requires public
knowledge—at least some publicity beyond the couple themselves; that is why wit-
nesses are required for the ceremony and why wedding bells ring. More definitively,
legal marriage requires state sanction, in the license and the ceremony. '3

And yet, because of heterosexual arrogance, the point is seldom grasped. Since
marriage is so common for heterosexuals and is such an ingrained institution, it
does not seem like a positive affirmation by the state of certain relationships. It
is just the way things are. As Cott asserts, “The majority ... can parade the field,
taking public affirmation for granted.”'* The question becomes how to eliminate
this myopic view. I argue that liberalism can, and needs to, be the most appropriate
ideological tool in this effort.

The liberalism at the center of this project is one influenced by neo-Kantian
versions of liberalism developed in the past thirty years by Rawls, Dworkin, and
David A. J. Richards. This brand of liberalism is attractive because of its attempt to
revive rights claims as a legitimate part of modern politics. Particularly in the first
half of the twentieth century in the United States, utilitarian/majoritarian views of
law and politics tended to deemphasize the importance of rights. Legal realism was
an understandable antidote to the Lochner era, but it gave far too much deference
to political majorities in all areas of political life. Neo-Kantian thinkers attempt to
revive rights claims. My goal here is not to engage in a philosophical defense of
such thinkers. Instead, my view in this book recognizes that theoretical arguments
can become the raw material of law and politics. Lawyers and judges, especially,
use broad arguments, often articulated by political philosophers, to guide legal
arguments. They are not concerned with nuance or minor particulars, but the
general trend of an argument—in this instance, a concern for “equal concern and
respect” and a refusal to defer to majoritarian sentiments.

Richards articulates the neo-Kantian perspective and asserts that it calls for the
affirmation of same-sex marriage. Rejecting utilitarian liberalism and its minimal
view of persons as animal-like pleasure/pain calculators, Richards argues that this
richer liberalism views individuals “in terms of personhood, the capacity of each
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person self-critically to evaluate and give order and personal integrity to one’s
system of ends in the form of one’s life.”!> This principle of “autonomy” is not
simply a freedom to be left alone; it posits that individuals make decisions and
arrange their lives for personal self-development. A large part of this ordering, for
Richards, includes love and sexual intimacy. Whereas Rawls, from whom Richards
draws, never directly addressed this issue in 4 Theory of Justice—his concerns were
primarily economic!'®—Richards gives it central consideration.

Because of the profound relation of sexual autonomy to basic self-respect, the fol-
lowing principle of obligation and duty, defining correlative human rights, would
be accepted in the original position—the principle of love as a civil liberty. Basic
institutions are to be arranged so that every person is guaranteed the greatest equal
liberty, opportunity and capacity to love, compatible with a like liberty, opportunity
and capacity for all.”

Articulated in the early 1980s, when the gay rights movement was mostly relying
on arguments grounded in negative liberty (as with sodomy decriminalization ef-
forts), this call for an ordering of an equitable society, which includes institutional
arrangements and protections for the right to love by all, including sexual minori-
ties, was certainly a bit ahead of its time. But less than two decades later, courts in
the United States and Canada would use similar arguments to push in the direction
of state recognition of same-sex unions.

THE QUEER CRITIQUE

By the 1970s, the New Left was losing its allegiance to Marxism, which had been
its intellectual foundation for decades. The reason for this change is stated by
Steven Seidman: “Marxism may have initially facilitated social criticism and po-
litical mobilization in the . . . [New Left], but its epistemic and political privileging
of working-class politics rendered racial, gender, sexual, and other nonclass strug-
gles secondary and marginal’!® Indeed, even gay liberationism came under fire.
For many activists and intellectuals, its emphasis on a common cause neglected
the diversity that existed in the realm of sexual minorities. Difference was to be
the mantra, even within the gay and lesbian community.'® As an example of this
critique, based on diversity, lesbian-feminism insisted that the gay liberation move-
ment was far too male-centered. Instead, lesbians were distinct from gay men, this
critique argued. Lesbianism is a concept open to all women and has little to do with
sexual orientation; it has more to do with women’s liberation from the patriarchal
society. In Seidman’s words, “Lesbian-feminism encourages women to become
aware of their ties to other women; it intends to promote the growth of female
values and modes of being by building an autonomous ‘womansculture.”? Yet
another group challenging the unity of gay liberation was gay people of color, who
criticized the racism and white male domination and elitism of the movement.
Concurrently, social theory was providing a framework that would support the
emphasis on difference and diversity. In particular, the theories of Michel Foucault
opened the door for a new type of analysis about sexuality. Foucault maintained that
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the very notion of sexuality has changed throughout time. Sexuality is not fixed
and immutable but changes with particular historical and social circumstances.
Indeed, as Jonathan Ned Katz describes Foucault’s position, “Sexuality...is a
uniquely modern phenomenon and idea, constituted by a historically specific, in-
stitutionalized practice and ideology.”?! Rejecting the idea of sexual repression
that epitomized much of the early New Left views of the politics of sexuality,
Foucault argued that sexual repression was only a small part of modern sexual-
ity. Contrary to the repression thesis, according to Foucault, “We have not only
witnessed a visible explosion of unorthodox sexualities; but. .. the proliferation
of specific pleasures and the multiplication of disparate sexualities.”>?> The prob-
lem, then, is not repression but state power that promotes one version of sexuality.
Foucault thus poses a direct challenge to the liberal distinction between the public
and private realms. As David Halperin describes Foucault’s view of power, “civil
society, scientific research, intellectual activity, and personal life are not in fact
free zones from which power has progressively retreated since the Enlightenment
but colonized spaces into which it has steadily expanded, proliferated, and dif-
fused itself’?3 Or, as Foucault himself put it: “Power is everywhere.”?* Politics
since the Enlightenment, in this view, has been the story of the expansion of power
into private matters like sexuality. The modern state required a population base,
so procreation and the regulation of sexual norms increasingly became the busi-
ness of government. According to Foucault, “Through the political economy of
population there was formed a whole grid of observations regarding sex.”?* Thus,
heterosexuality is not a given, but a construct used by the state that reinforces a
capitalistic, bourgeois ethic.

The ramifications for politics based on this theory are profound. Sex and sexual
orientation are not private matters, and the goal of this politics is not merely
inclusion or acceptance. Like liberationism, the goal is a direct challenge to the
norm of heterosexuality. Since power is everywhere, sex is not a private act but a
political one. If heterosexuality is merely a social construct, it is easily destroyed
and remade. Consequently, the door is wide open for a type of radical politics; the
socially constructed nature of sexuality invites direct challenges once this fact is
recognized. In fact, according to Halperin, “our task is to become queer.”® Simply
being different is a challenge to the sexual power structure, and this assertion of
difference opens the path to remake the system based on the diversity of sexual
norms and practices that are the mark of modern society. The diversity must be
embraced and not stifled in the service of the needs of the modern state. Exactly how
this is done is demonstrated though the examination of several political thinkers
influenced by Foucault’s analysis.

MARK BLASIUS, MICHAEL WARNER, AND QUEER POLITICS

Furthering the trends of the 1970s, the gay liberation movement of the 1980s
came under increasing attack. There appeared to be serious limits to the ethnic
group paradigm, which held that gays and lesbians are common groups looking
for political and social liberation. The right-wing backlash to the progress made
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in the 1970s and the rise of the AIDS epidemic quickened the impulse to rethink
the nature of gay and lesbian politics. Based largely on the writing of Foucault, the
queer political movement came into its own.

Mark Blasius attempts to formulate a vision of gay and lesbian politics in his
book Gay and Lesbian Politics: Sexuality and the Emergence of a New Ethic.
Blasius argues strongly for the abandonment of traditional, assimilationist politics
for sexual minorities. Indeed, he argues that simply being gay or lesbian “is by
definition political”?” There can be no hiding from politics under the guise of
privacy. Reflecting Foucault’s argument that power is everywhere, Blasius argues
that sexuality is not something that belongs in the corner of political discourse
and activity; it permeates political space. Blasius also shares Foucault’s view of
the power dynamic of heterosexuality. “They [heterosexuals] create, within the
structure of heterosexist domination, individuals who understand themselves as
‘heterosexual’ and, as such, can have access to the structure of domination to
attain and maintain privilege and unequal social status.”?® As a result, the only
avenue for political change is challenging this heterosexist domination directly. It
does not involve asking to be included; one should not require the permission of
heterosexual oppressors to assert one’s independence or respectability. Those on
the outside should not simply buy into the established social and political structure,
in Blasius’s view.

Consequently, Blasius calls for a politics that goes beyond the traditional civil
rights paradigm—indeed one that even goes beyond the idea of liberation and
its assumption of homogeneity among sexual minorities. Traditional legal rights,
privacy, and equality are not enough. Liberal discourse must be abandoned in
favor of a “cultural politics directed at the social conditions underlying regulative
norms, as well as at the disciplinary mechanisms of power through which norms
are inculcated upon individual bodies . . . ; new ethics, a new relational ethos, would
result in new cultural forms.”?° The individual must be freed from a power structure
that imposes sexual norms. Not surprisingly, for Blasius, sadomasochism is the
type of sexual practice that best challenges these norms. Instead of being a deviant
sexual behavior, it is a legitimate and useful practice, since it allows individuals to
play with power relationships in a situation of fantasy with an element of reality.

Although it is a fantasy situation, it could become real: the ... physical sensations
are real. Even though the power is consensual, it could become nonconsensual and
real. It is at this threshold between reality and fantasy that participants understand
how a power relation “works” and how one’s subjective desires allow it to work or
not work, and then carry this understanding over into the rest of their lives.3

Sexuality that teaches about the pervasiveness of power also provides a civics les-
son. It is more difficult, however, to ascertain what direct political action Blasius
wants to achieve through this new state of affairs. He calls for a new “relational
right,” which “should involve a right to self-determination of one’s relationships
with others.”3! Pockets of queer sexuality will challenge the dominance of het-
erosexuality and its conventionality, in his view. But this sounds less radical and
more in the tradition of classical liberalism. Indeed, it sounds more like Mill’s
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“experiments of living”3? than Foucault’s deconstruction. Remarkably reminis-
cent of Mill, Blasius states that, in acknowledging the openness of contemporary
gay lives, “what we are doing is something historically new, an experiment in living
that must be recorded.”*3 Mill’s position is not merely to leave individuals alone
to pursue their own interests and pleasures, but that society benefits from this so-
cial experimentation. Societal norms, or “common modes of thinking,”3* as Mill
referred to them, would be challenged by this process and would hopefully evolve
for the better. Despite the postmodern rhetoric, it appears that Blasius comes to a
conclusion that, in the end, differs little from a liberal like Mill.

As Morris Kaplan points out, Blasius dangerously skirts the boundary of an
overly narrow focus on the sexual practices of urban white middle-class males.
“After all,” according to Kaplan, “one needs to enjoy a certain measure of economic
power and social privilege to be able to identify oneself primarily with one’s erotic
activities and community.”** Indeed, the type of analysis in which Blasius engages
faces the danger of being less about politics than about the justification of sexual
practices. Is this type of analysis truly radical or merely selfish?

Michael Warner has provided a recent articulation of a politics that is somewhat
more strident. He bristles at the idea of a politics based in “a rainbow coalition,
or in trickle-down acceptance.”3® The contemporary gay movement, according to
Warner, does not do nearly enough to address what he call the politics of shame,
or the dominant heterosexual norms that treat sex as mostly bad and those who
deviate from the norms as outcasts. The gay movement’s focus on identity without
addressing the issue of shame makes the movement too antiseptic and lets the
enforcers of the norm off far too easily. Instead, shame must be turned into pride;
the oppressive norms must be rendered irrelevant through the assertion of different
sexualities. According to Warner,

only when this indignity of sex is spread around the room, leaving no one out,
and in fact binding people together, that it begins to resemble the dignity of the
human. . .. That, I think, is the premise of queer culture. ... But I’'m speaking now
of sluts and drag queens and trannies and trolls and women who have seen a lot in
life—not the media spokesman and respectable leaders of the gay community.”

The politics of the dispossessed, those living outside legitimate social and political
boundaries, is the true mark of a radical brand of politics. There is something
more urgent, more visceral about Warner’s words. He certainly cannot be accused
of defending only white middle-class sexual practices.

This is a politics that refuses to buy into traditional forms of political activity.
Direct confrontation, not lobbying, voting, or even litigation, is its tactic. This poli-
tics has no use for even an ounce of accommodation to heterosexual norms. “Queer
politics is scandalous politics; queers materialize as the dreaded homosexual other
imagined by straight society that had invisibly and silently shaped straight life but
now do so openly, loudly, and unapologetically.”*® No fear, no hesitation encum-
bers this politics, and it is a far cry from even the most progressive liberal politics.
And yet, as Martha Nussbaum has noted, Warner also calls for a Millian solution
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to liberate sexual minorities from the oppression of dominant sexual norms.>* The
liberal paradigm appears hard to escape.

A NOTE ON LESBIAN POLITICS AND THE REJECTION
OF LIBERALISM

So far, this discussion has centered on male political theorists and activists. As was
previously noted, lesbian politics, derived from feminist theory, also developed as
a reaction to the traditional civil rights paradigm of gay politics. Recognizing
that issues of sexual oppression were intimately linked with issues of gender,
feminist lesbians have developed a body of political thought that parallels, though
not directly mirrors, that of Foucault and his progeny. Feminist-lesbian politics
broadly falls under the queer umbrella, but with some differences.

In Getting Specific: Postmodern Lesbian Politics, Shane Phelan articulates a
version of feminist lesbianism. Like those inspired by Foucault, Phelan views
sexism and heterosexism as power structures. Thus, any attempt to ask for inclusion
into this power structure is self-defeating, since it does not challenge the nature
of the power itself. Indeed, the traditional language of liberation is limited, since
it “has been inextricably bound to modernity and its forms of power and has been
unable to address contemporary configurations that are not recognizable within
that framework,*? suggesting that a liberal framework of rights and inclusion can
still be oppressive toward women.

She continues this critique in a more recent work about citizenship. It is clear
she has no use for liberalism, or at least the liberalism she caricatures. Typical
of many queer theorists, Phelan paints liberalism as a thin ideology, one that is
completely incapable of sustaining the cause of gay and lesbian rights and equal-
ity. She criticizes the “neutral procedural republic so fondly imagined by liberal
theorists.”*! For Phelan, liberalism is the nineteenth-century variant that simply
masks power and oppression and is seldom a force for positive change. This de-
scription of liberalism takes place in a discussion of citizenship, and Phelan feels
that liberalism cannot accommodate citizenship’s demands of sexual minorities,
since it is “about participation in the social and political life of a political commu-
nity, and as such it is not confined to a list of legal protections and inclusions.”*?
Indeed, according to Phelan, liberalism’s obsession with rights is distracting from
the reality of power dynamics and allows liberals to be duped by sexual majorities
unwilling to deconstruct their sexual mores and institutional arrangements.

Instead, Phelan calls for a “queer citizenship,” one that is not content with assim-
ilation or accommodation. “Rather than becoming ‘virtually normal,” Americans
must seek out the strange and the unexpected in themselves and others.””** Nothing
less than a direct, frontal assault on heterosexuality and heterosexual institutions
is required. Gradual change will not lead to change at all; it will only result in
further oppression. One must attack “pre-existing networks of cultural power and
meaning.*** For example, the idea that elimination of sodomy laws will open the
door to more progressive change is naive, in Phelan’s view. She argues that courts
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will still privilege heterosexual relationships and continue to stigmatize only same-
sex sodomy.*> This assertion, of course, overlooks the actual change that has taken
place over the past decade. Heterosexual privilege was eventually broken down
by many courts under a liberal framework, as will be discussed in later chapters.
Unfortunately, Phelan falls victim to the binary nature of queer thought. She can-
not get beyond the insider/outsider intellectual construction to see the reality of
the situation. In fact, the repeal of sodomy laws often leads to greater change, like
same-sex marriage or domestic partnership arrangements.*¢

Despite this more radical critique, Phelan has called for a more inclusive model
of political change. She calls for an egalitarian pluralism where lesbianism is
recognized and valued. But a first step toward this goal is practical, not radical.
“Thus as uninspiring as it may sound in a world of cultural warfare and subversion,”
Phelan argues, “lesbians need to fight for civil rights legislation. These rights are a
part of our collective empowerment. . .. [W]e need to do this quite simply because
without the safety afforded by these minimal guarantees we will never get to change
anything else.”*’ She may have become disillusioned with this tactic, however.
Most recently, as noted above, she calls for much more radical change. A queer
citizenship will look little like its heterosexual predecessor.

Ultimately, this tension between theory and action that many of these theorists
exhibit can be explained by the fact that queer theory, and postmodern thought in
general, is a poor foundation for political change in a democracy. Indeed, Phelan
recognizes that democratic change can only occur when a majority decides when
change will occur, but she believes that deconstructing the majority’s norms is the
best way to get it to change its mind. This would appear to be a difficult path in
democratic politics. Change usually comes when a majority is persuaded that it is
not living up to its ideals—not that its ideals are corrupt and oppressive. At any
rate, courts using liberal arguments may be a better source for this change than
academics armed with a theory, the goal of which is confrontation and destruction
of political traditions.

Rhonda Copelon makes a similar argument to the one I present within a feminist
framework. She critiques the male-influenced, largely negative-rights tenor of the
Constitution and constitutional interpretation as not sufficiently attentive to the full
range of issues involved in modern personhood. In particular, the public/private
distinction has resulted in the oppression of women and other politically weak
groups. The right to privacy, which is grounded in the public/private distinction,
is a particularly dangerous right, since it distracts from the legitimate claims of
women and sexual minorities. By expropriating the rights rhetoric of traditional
male-centered liberalism while infusing it with a richer sense of rights, feminists,
according to Copelon, “have both challenged the patriarchal structure and con-
tributed to the progressive revelation of the thoroughgoing transformation that
feminist principles require.”*® But, again, the critique and prescription for change
differ little from an approach derived from liberalism itself. Interestingly, then,
modern liberalism and some brands of “radical” politics ultimately differ little.

In this discussion, I do not intend to completely dismiss the perspectives of
feminist and queer perspectives. These perspectives often effectively point out
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liberalism’s blind spots. As Judith Baer states, “Liberalism’s presumption of free
will and consent denies women’s vulnerability . . . . Individual rights exercised by
women may be good for them, but individual rights exercised by people with power
over women can oppress them.** I agree with Baer that liberalism properly attuned
to power configurations and a richer notion of rights can be a framework for the
elimination of oppression and inequality.

THE CRITIQUE OF MODERN COMMUNITARIANS
AND TRADITIONALISTS

Liberalism has also come under significant attack by those who argue that it does
not take sufficient account of the extent to which individuals are defined by their
communities or by tradition. To separate individuals from these elements, it is
argued, is to misunderstand the socially constituted nature of human interaction in
the name of abstract reasoning. One cannot be concerned, the argument goes, only
with the individual self-realization of lesbians and gay men; their relationship to
their communities and the ways in which they have been regarded by tradition are
also important.

Michael Sandel is a leading voice of the communitarian critique. Like queer
theorists, he is dissatisfied with liberalism’s seeming thinness. Sandel bemoans lib-
eralism’s neutrality toward the good life, its emphasis on the public/private distinc-
tion, and the central placement of rights as trumps against the state. This tendency
of liberalism, over time, has led to an “impoverished civic life.”*® The remedy, for
Sandel, can be found in republican principles. Instead of moral neutrality, the state
must be explicitly concerned with individual morality and must actively cultivate
it, since “republican politics regards moral character as a public, not merely private,
concern.”>! Indeed, Sandel explicitly calls for more of Constant’s “ancient liberty.”

Sandel directly relates his views to lesbian and gay politics. He criticizes ar-
guments in favor of same-sex sexual autonomy as generally being too focused
on privacy, as was Harry Blackmun’s dissent in Bowers v. Hardwick. According
to Sandel, this focus does not do enough to equate lesbian and gay relationships
with heterosexual relationships and emphasize their commonality. In the end, it
only further marginalizes gay relationships by keeping them outside the realm of
the normal, albeit protected with rights. As he states, “A fuller respect [for gays]
would require, if not admiration, at least some appreciation of the lives homosexu-
als live. But such an appreciation is unlikely to be cultivated by a legal and political
discourse conducted in terms of autonomy alone.”>?

Sandel is certainly on to something here. As I have argued, libertarian liberalism
is not sufficient to sustain fully gay rights claims. But his emphasis on republi-
canism as the way out is misguided, since communities are inherently exclusive,
not inclusive. Communities clearly define their boundaries and are generally hesi-
tant to alter or abolish them. Sandel, however, feels that through public discourse,
any change can be made in a political community. Outsiders can easily become
insiders. This view is, of course, far too hopeful and analytically thin. Commu-
nity boundaries are complex and often layered with deeply held racist or sexist
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practices. Phelan has astutely pointed out the inherent masculinity of republican
fraternal aspirations. Calls for brotherhood generally do not include same-gender
intimacy, since this would undermine the nonsexual fraternal bond. As she states,
“The homosexual man becomes the spoiler, the wet blanket at the fraternal slumber
party.”’>3 Given this, I maintain that the outsider can only be fully protected through
a liberal scheme of rights that is beyond the manipulation of the majority. Or, as
Harry Hirsch asserts, “The polis can perhaps serve as a metaphor for the modern
polity; it cannot serve as its model.”>*

William Eskridge argues that liberalism and communitarianism should merge
on gay rights questions. The formulation he calls “equality practice” responds to
the fact that liberalism does not fully accommodate all gay rights claims, but com-
munitarian concerns often neglect gay rights claims. Yet, Eskridge wishes to let
communitarianism inform remedies to liberal gay rights claims. Or, as he puts it,
“Rawlsian rights and Sandelian remedies.” Eskridge privileges these remedies be-
cause, he argues, liberalism doesn’t have the best arguments for same-sex marriage
claims. Rather, communitarian notions of the common good are preferable. As he
states, “Same-sex marriage is good for many gay, lesbian, bisexual, and transgen-
dered (GLBT) people and is on the whole a good idea for the larger community.”
Although he grants that communitarian arguments are often made in opposition
to same-sex marriage, he claims that the “public goodness of same-sex marriage”
argument convinces political actors in the middle of same-sex marriage debates to
decide in favor of same-sex marriage rights. As I will argue in a later chapter, this
is an incorrect assessment of the dynamics of same-sex marriage litigation and its
political aftermath. I assert that same-sex marriage policies have only prevailed af-
ter clear judicial declaration of liberal legal rights along with a judicial mandate to
change policy. Legislators do not act without judicial intervention. Communitarian
arguments do not act as an independent political force for positive political change
on same-sex marriage policy. Their overwhelming use is to maintain the status quo.

Carlos Ball also argues for augmenting liberalism in order to support fully
the political demands of sexual minorities. He faults liberals like Kant, Rawls,
and Dworkin for privileging reason at the expense of emotion. Relying on the
arguments of Martha Nussbaum, he calls for a “moral liberalism” that transcends
a sole reliance on rationality and focuses on emotions, and, therefore, relationships
and their role in individual fulfillment and development. “As moral liberalism sees
it,” according to Ball, “political philosophy must grapple directly with the broader
domain of human needs and capabilities associated with the body, emotions, and
relationships.”>> Moral liberalism is a new liberalism for Ball, since it rejects the
public/private distinction and neutrality about the good life. It builds on feminism
and communitarianism to build a fuller liberalism. Ball has tried for some time to
improve on liberalism on the basis of communitarian critiques.>®

Inmany ways, Ball’s moral liberalism looks a lot like the reform liberalism based
on positive freedom that Greenstone notes has been a significant part of the U.S.
political tradition. This liberalism sees individuals as socially situated and requiring
affirmative support from society and by the state to fully develop as individuals.
Or, as Ball describes moral liberalism, “human relationships and attachments,
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rather than being relegated to a private sphere...are instead an integral part of
that morality because they are an integral part of the way in which individuals
lead autonomous lives.”>” The problem is that this is not only a perspective driven
by feminist and communitarian considerations. The development of liberalism in
the twentieth century, as I explore in the next chapter, also takes account of a
fuller person than libertarianism itself or the caricature that contemporary critics
of liberalism invoke. At any rate, court decisions tend to be grounded in liberal
discourse; judges in the Anglo-American tradition are much more focused on
promoting liberal rights than tearing them apart and deconstructing them.

The perspective of Robert George illustrates the danger of relying on com-
munity and tradition for the furthering of gay rights claims. George comes from
a tradition that views morality instrumentally as a source of social control. Like
Leo Strauss and his followers, George emphasizes the social value of morality,
rather than believing in the morality itself. He echoes Patrick Devlin’s opposition
to individualism (which will be explored more fully in Chapter 5) and any political
ideology that allows individuals to spin off the societal center. Indeed, according
to George, “In Devlin’s view, the truth or falsity of a putative moral obligation is
irrelevant to the question of whether it may legitimately be prohibited by law. Acts
that are contrary to the core morality around which people have integrated them-
selves, thus constituting a society, threaten that morality and thus imperil social
cohesion and the very existence of society.”

As with Strauss’s (and Plato’s) “noble lie,” truth means little; morality merely
serves as a source of social control. The individual, then, is required to be guided
by state paternalism to ensure that societal norms are not violated, not only to pro-
tect society but to preserve the dignity of individuals by “prevent[ing] them from
demeaning, degrading, or destroying themselves by their own wrongful choices,”
that is, homosexual acts.>® Here George draws upon the natural law tradition repre-
sented by John Finnis. This presents an interesting connection between neo-Kantian
theory and the natural law tradition. Both, to some extent, emphasize individual
dignity and worth. However, the Christian elements of the natural law version of
dignity and worth necessarily implicate Christian morality and, in this instance, its
general disapproval of homosexuality. Therefore, committing a homosexual act (or
any act outside of procreation) is self-defilement both unworthy of the individual
and harmful to society for its potential to interfere with procreation.

However, nonprocreative sex is not always self-defilement. Instead, sexual plea-
sure and intimacy are innate parts of human activity and the pursuit of them is
the pursuit of self-fulfillment. This has been well argued by Stephen Macedo.
Macedo challenges Finnis’s view that any sex outside of procreation is essen-
tially masturbation—for no use other than personal pleasure—and thus is illegit-
imate. He rightly points out that Finnis and others generally do not have a prob-
lem with sterile heterosexuals couples having sex. And Macedo rightly claims
that Finnis conceives of sex too narrowly. As Macedo asks, “Is it even remotely
plausible that all homosexual acts—including the most loving sexual acts within
long-term monogamous relationships—embody nothing more than a quick trip
to a prostitute?”®® Here, again, arrogance is at work. Natural law theorists and
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traditionalists/communitarians wish to elevate heterosexual sex, even if it does not
directly link to procreation, while portraying all forms of same-sex intimacy as
cheap and tawdry. The first kind of sex is thought to be integral to personhood,
while the latter is destructive of it. The notion that sexual intimacy is a univer-
sal human good is not explored. This analysis also leads to logical contortions
and almost absurd assertions by natural law theorists. For example, to justify sex
among infertile or elderly heterosexual couples, natural law theorists argue that
these couples at least have the biological “tools” that correspond with sex as pro-
creation. This functionalist reasoning conveniently ignores advances in technology
and fences out any consideration of the value of same-sex sexual intimacy.

In the above discussion, I do not mean to collapse totally communitarianism and
traditionalism. Communitarians on the left, like Sandel, certainly support a more
progressive social agenda than George and Finnis. My point is that communitarian-
ism has, as a part of its nature and logic, a tendency toward privileging community
judgments and definitions over the individual. These judgments can be progressive
and supportive of individualism, but, as I have noted, they often are not. Michael
Walzer, a left communitarian, illustrates this dynamic in the context of discussing
citizenship, the line between insiders (community members) and outsiders: “com-
munities must have boundaries; and however these are determined. . . they depend
with regard to population on a sense of relatedness and mutuality. Refugees must
appeal to that sense. One wishes them success; but in particular cases. . . they may
well have no right to be successful.”¢!

We can analogize to the same-sex marriage issue: Opponents of same-sex mar-
riage say this is our (heterosexual) institution, and, to paraphrase Walzer, we wish
you success in your relationship, but we are unwilling to include you in our com-
munity of marriage. Certainly, critics of liberalism have focused attention on its
tendency toward excessive selfishness, but to ground an approach to gay politics
in communitarianism takes away a powerful tool for change—the request by out-
siders to become insiders by invoking liberal rights and transforming community
boundaries.

THE REJECTION OF RIGHTS IN CONTEMPORARY POLITICAL
AND LEGAL COMMENTARY

Contemporary liberalism views rights as central to the preservation of individual
freedom and autonomy. These rights are “trump cards held by individuals. . . to pro-
tect equal concern and respect,”®? as Ronald Dworkin describes them, tools to be
used by individuals to make claims on government to ensure that they are not erased
from the polity and that they receive the same treatment in law and policy as other
citizens. However, a significant thrust of the criticism against liberalism is the claim
that its emphasis on rights is misplaced and destructive. Critics bemoan “rights
talk,” or the saturation of rights rhetoric in modern political discourse. Critical the-
orists view liberal rights as instruments of power that actually repress individuals,
and communitarians see rights as barriers to the discovery of the communitarian
ideal and good public policy. Unfortunately for these theorists, rights continue to



48 CHAPTER 3

be used by courts to define judicial outcomes, so an understanding of liberal rights,
properly understood and not merely caricatured, is crucial to this inquiry.

Contemporary criticisms of liberal rights mirror the general objections to liber-
alism articulated by conservatives/communitarians and postmodern/critical theory
discussed above. The critique of the latter maintains that rights, rather than being
universal and powerful as liberalism generally posits, are socially relative, inde-
terminate, and toothless, hollow vehicles for political and social change. And,
because “rights-talk is indeterminate,” according to Mark Tushnet, a leader of the
critical critique, “it can provide only momentary advantages in ongoing political
struggles.”®® This seemingly mild criticism appears to differ little from critics of
rights-based litigation like Gerald Rosenberg, who claims that it actually does little
to independently further policy and may even produce a backlash.®* Critical the-
orists go an important step further, however. The core critique of this perspective
states that rights are not only poor vehicles for change but are, in fact, barriers
to change and tools used by those opposed to change. Rights-based liberalism
is a tool of oppression and is used by the privileged and powerful to mask their
power.5 This is reflected in Joel Bakan’s assertions, discussed in Chapter 1, that
the Canadian Supreme Court used the Charter of Rights and Freedoms to thwart
the political claims of political and social minorities. But this myopic view of rights
neglects the quite different role that rights-based litigation and politics are playing
in the realm of gay rights in Canada today. In general, critical theorists ground
their critique in historical examples and extrapolate these to all present and future
cases. Certainly, rights have been used as masks for power, especially in service of
a strictly negative account of freedom. But richer notions of rights are being used
in the opposite manner, as this book will demonstrate.

Mary Ann Glendon states the communitarian critique of rights forcefully. Like
Sandel and other communitarians and traditionalists, Glendon finds liberalism’s
individualism unsatisfying and incomplete. In particular, the use of “rights talk,” an
almost rabid use of rights-based discourse in all realms of politics and law, in U.S.
political culture “heightens social conflict, and inhibits dialogue that might lead
toward consensus, accommodation, or at least the discovery of common ground.”%
There is validity to this argument, especially since the liberalism Glendon discusses
is of the negative variety. She aptly notes that “[i]n its relentless individualism,”
rights talk “fosters a climate that is inhospitable to society’s losers.” Certainly, sex-
ual minorities have been on the losing end, as the negative freedom of the Bowers
decision combined with the imposition of majoritarian values indicates. However,
the solution to this dilemma is not to reject rights and liberalism in favor of com-
munitarianism, as the earlier critique of Sandel argues, since this cure can be worse
than the disease. Glendon, like others critiqued in this chapter, underestimates the
ability of liberalism, especially when conceived of in richer terms, to sustain fully
the claims of minorities. However, privileging communitarianism loses sight of
the individual and can revert to exclusion. The limitations of community are not
transcended merely by advocates of community possessing a more progressive
political and social agenda.



4 Toward a Better Liberalism

IN CHAPTER 3, I critiqued opponents of liberalism and examined why
their approaches may not be useful for gay rights claims. In this chapter, I outline
the version of liberalism most able to sustain a full range of gay rights claims. I will
present an alternative approach to liberal thought grounded in the strain of U.S.
political thought articulated by Abraham Lincoln. I also discuss the liberalism of
Andrew Sullivan, arguing why his approach to liberal politics is limited and is an
example of the need for a richer view of liberalism in this context.

TRADITIONS OF RICHER LIBERALISM IN AMERICAN
PoLiTICAL DEVELOPMENT

The negative/positive freedom distinction has been a prominent part of U.S. politi-
cal discourse. Although freedom in the United States has generally been conceived
of in negative terms, a distinct strain of thought that includes more positive con-
ceptions of freedom also has been present, as David Greenstone noted. According
to Greenstone, two strands of liberalism have been present in the United States:
humanist liberalism and reform liberalism. The former emphasizes negative free-
dom, since it holds that “the satisfaction of self-determined preferences is central
to human well-being.”! Hence, for the most part, humans should be free from ex-
ternal restraint to fulfill their own preferences. The latter type of liberalism, reform
liberalism, emphasizes a concept of positive liberty. This is a strain of liberalism
“rooted in the New England Puritan tradition and according to which individuals
have an obligation—not just an option—to cultivate and develop their physical,
intellectual, aesthetic, and moral faculties. Importantly, the obligation extends to
helping others to do the same.”> Reform liberalism places individuals in society
and closely links them to it. The community sets the standards for excellence,
while the humanist liberal’s community merely provides for the equitable pursuit
of individual preferences.

Although Greenstone acknowledges that humanist liberalism has been domi-
nant in the United States, he argues that it has never achieved complete dominance.
He illustrates this incomplete hegemony by discussing the views on slavery of
dominant eighteenth- and nineteenth-century political figures. Whereas the hu-
manist liberal Thomas Jefferson was generally tolerant of slavery near the end of
his life, John Adams, with his Puritan background, became highly critical of the
institution.’ The humanist/reform distinction also was reflected in the differences
between Stephen Douglas and Abraham Lincoln. Douglas’s doctrine of popular
sovereignty was grounded in humanist liberalism. Indeed, Douglas “believed in
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negative liberty. ... He bitterly opposed the moralistic meddling of the political
community in private affairs”’* According to this view, local control of slavery
was the best way to maximize individual preferences. Lincoln, on the other hand,
according to Greenstone, is the ultimate embodiment of reform liberalism. For
Lincoln, true liberty could only be achieved through a strong Union. He did not
separate individual development from society. In fact, “he combined citizenship
with morality. . .. He was convinced that an acceptable ethic must seek to redeem
both the American republic and particular individuals within it.”> The Union should
not merely ensure the maintenance of a system of atomistic individualism. It must
define the parameters of individualism, according to Lincoln. And these notions
of positive freedom allowed Lincoln to view slaves as human beings, deserving
of inclusion in the political order. Equality is richer with positive freedom; it re-
quires that each member of a community be given due consideration by the state
and public policy, not that he or she simply be divorced from the state. According
to Greenstone, Lincoln “accepted but went beyond Webster’s and Douglas’s de-
scription of the Union. Lincoln’s version. . . included the Union’s commitment to
equality of rights, to the love of justice, and to the extension of positive liberty to
all.”®

In contrast, Robert George uses Lincoln as an example of the use of morality
politics. He argues that Lincoln’s moral superiority to Douglas stemmed from the
fact that Lincoln argued the illogicalness of having a moral right to do something
(vote on the legality of slavery) that is morally wrong (slavery). Thus, to update the
discussion, the claim to have the right to engage in sexual practices that are deemed
immoral is not a moral claim. Lincoln would therefore not say that the rights of
sexual minorities are analogous to the slavery question, according to this view. This
argument, however, misstates Lincoln. For Lincoln, slavery was immoral because it
violated the Declaration of Independence and its principle of equality and because
it violated a slave’s right to full self-development. Likewise, the notion of sexual
intimacy as an integral part of personhood dictates that prohibitions on same-sex
marriage are immoral for the same reason. Lincoln’s morality came from a secular
faith in the Declaration and his Whig political thought, not biblical morality, as
George implies. If anything, interpretations of biblical morality at the time justified
slavery.”

Lincoln’s brand of liberalism can also be seen in the politics of the Progressive
and New Deal eras. Woodrow Wilson’s strain of Progressive politics was largely
grounded in a Jeffersonian, negative conception of liberty, but he, too, recognized
the necessity for updating this view: “Freedom today is something more than being
let alone. The program of a government of freedom must in these days be positive,
not negative merely”® A positive notion of liberty is also reflected in Franklin
Roosevelt’s proposal for a second bill of rights that emphasized rights beyond the
mostly negative rights listed in the original Bill of Rights.” Thus, a liberalism
beyond libertarianism is not “un-American” or even “illiberal.” Policies that have
envisioned a fuller individual have been a real part of the U.S. political tradition,
although they have not always been embraced by the courts.!’
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LINCOLN AS A MODEL FOR CHANGE ON SAME-SEX
MARRIAGE IN THE UNITED STATES

Lincoln’s thoughts on the importance of more positive notions of liberty and rights
are not the only ones important for this discussion; his approach to political change
is also illuminating, especially in the context of the same-sex marriage debate.
Lincoln’s approach to the slavery issue, which was an affront to his positive liberty-
inspired ideals, can provide insight into how to draw upon nondominant political
traditions in the face of majorities who oppose a normative goal, like the eradication
of slavery or the approval of same-sex marriage.

Lincoln has been criticized for being too much of a politician—too will-
ing to compromise principles, especially the principle of full equality for racial
minorities.!" This in an incomplete assessment of Lincoln. He used political posi-
tions (such as his desire to prevent the immediate emancipation of slaves before the
Civil War versus policies that would lead to slavery’s eventual, gradual elimination)
as a starting point to effect a transformation in the concepts of union and liberty
in American political thought. With a strong Whig background, the idea of union
was seldom absent from Lincoln’s mind. Yet, he extended Whig notions. Daniel
Webster declared “Liberty AND Union, now and forever, one and inseparable,”!
but Lincoln defined why this was true. By linking the Declaration with the fate of
the Union, he gave more concrete meaning to the nebulous Whig notions of organic
social unity. The Union is a structure that ensures fulfillment of the ideals of the
Declaration; it has an instrumental purpose. It is the framework in which to realize
the central tenet of Lincoln’s thought: the equality of the Declaration. This is what
Lincoln referred to as the “standard maxim for free society . .. constantly looked
to, constantly labored for, and even though never perfectly attained, constantly ap-
proximated, and thereby constantly spreading and deepening its influence.”!3 The
universalism and gradual, yet principled, change explicit in this statement reflects
the best of Lincoln’s liberalism.

An analogy can be drawn to the same-sex marriage debate: Calls for same-
sex marriage often confront overwhelming popular opposition, but approaches
like domestic partnership laws and civil unions are often more popular and have
been enacted into law, as will be discussed in later chapters. Domestic partnership
laws are the equivalent of opposing the expansion of slavery—an intermediary
position, grounded in a judgment about the need for equality and based upon a
richer notion of liberalism, but one that takes account of political reality. Many in
the activist community have called this approach second-class citizenship. But, re-
flecting the Lincolnian approach, William Eskridge asserts, “If the civil unions law
[in Vermont] is not equality, it is at least equality in practice. Full equality should
be the goal for a liberal polity, but a polity that is a democracy and whose citizens
have heterogeneous views about important matters is one where immediate full
equality is not always possible, not practical, not even desirable.”'* As Lincoln
emphasized, principled political change is a process, and I argue that courts are
useful and legitimate vehicles toward full equality for sexual minorities.
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ANDREW SULLIVAN’S DEFICIENT LIBERALISM:
A CASE STUDY IN THE PITFALLS OF NEGATIVE
LIBERTY AND GAY RIGHTS

Andrew Sullivan has become an influential commentator on contemporary lesbian
and gay rights issues, but his political thought presents some problems. In partic-
ular, his account of liberalism is often inconsistent and contradictory. Certainly,
political thinkers are allowed some inconsistency, since it is nearly impossible to
provide a perfectly clean political theory. But Sullivan’s contradictions are partic-
ularly interesting for this discussion and problematic. For instance, he provides a
rich justification for the legalization of same-sex marriage, one that is grounded
in a lyrical defense of personhood and a rich individualism. At the same time,
however, he rejects seemingly less radical and controversial elements of the gay
rights movement, like antidiscrimination and hate crime laws. He claims that these
laws violate the public/private distinction central to liberalism—reflecting a strictly
thin, libertarian view that is at odds with his richer account of individualism. As
this chapter argues, a more consistent and fruitful approach involves emphasiz-
ing richer notions of liberalism in all areas of gay rights. I will also attempt to
explain Sullivan’s contradictions by exploring important intellectual influences
on his thought: Straussianism and the political thought of Michael Oakeshott.
Indeed, Sullivan’s thought reflects many of the hallmarks of modern conser-
vatism: its mix of libertarianism and moralism that are often at odds with each
other.

In Virtually Normal: An Argument about Homosexuality, Sullivan critiques var-
ious approaches to gay rights: prohibitionists who wish to use the power of the
state to eliminate or control sexual minorities; conservatives who do not object
to sexual minorities in private but feel that the good of society is promoted by
their regulation in the public sphere; and liberationists,'> a term he uses for queer
theorists. The bulk of his discussion, however, involves a fourth category: modern
liberals. According to Sullivan, contemporary liberals have strayed from classical
liberalism. In particular, they have fudged the public/private distinction that was
central to liberal thought. They have abandoned classical freedoms (speech, con-
tract, religion) in favor of governmental policies designed to protect groups, not
individuals, from real or perceived harm, abandoning Mill and Constant in favor
of Dworkin. Contemporary liberals, Sullivan argues, have replaced a politics of
cool reason and acceptance of certain amounts of private injustice, with hysteria
designed to eliminate all forms of injustice, public and private. They want laws that
regulate private thoughts and behavior, antidiscrimination and hate crime laws, and
extend the state’s reach to stifle private thoughts and actions that might negatively
affect sexual minorities. Contemporary liberals, therefore, have more in common
with classical conservatives who were not afraid to use the power of the state to
enforce morality. According to Sullivan:

Liberalism is designed to deal with means, not ends; its concern is with liberty, not
a better society. The impatience of liberals with antidiscrimination laws reveals how
broad the scope of their project now is. It is to refashion society in the same way (for
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different purposes) as conservatives want to refashion society; it is to use the law
to prevent and deter actions in society that have nothing to do with the state; and to
frame the law as a means to educate the citizenry into more virtuous behavior. '®

In this view, a line has been crossed by contemporary liberals, which threatens the
status of liberalism as the anti-ideology—the thin ideology that claims to do little
but preserves much.

Sullivan also argues that liberalism is poorly equipped to deal with irrational
antigay sentiment. “If the law is designed to solve this problem, it will be forced
into being a mixture of moral education, psychotherapy, and absolution.”!” He also
maintains that antidiscrimination laws simply do not work and are mere legal win-
dow dressing. This would be harmless if not for the negative reaction they generate.
The loss of freedom is always greater than the good of protection against discrim-
ination, especially for lesbians and gay men whose discrimination is less severe
than that of racial minorities, according to Sullivan. “Homosexuals can pass,” and
they do not have to deal with centuries of economic exclusion.'® Therefore, accord-
ing to Sullivan, antidiscrimination laws based upon race may be justified in their
restriction on freedom, but laws based on sexual orientation only unnecessarily
restrict freedom and usually result in a backlash by those in the majority.

Hate crime laws are even more problematic for Sullivan, since they represent the
most pernicious side of contemporary liberalism: thought control. Liberals are not
simply content with protection from discrimination; they are determined to root
out and eliminate every impulse of antigay sentiment. In addition to downplaying
the incidence and severity of hate crimes, Sullivan argues that the motivation be-
hind a crime and the crime itself can never be truly separated, nor should they be.
“The truth is,” according to Sullivan, “the distinction between a crime filled with
personal hate and a crime filled with group hate is essentially an arbitrary one. It
tells us nothing interesting about the psychological contours of the specific actor or
his specific victim. It is a function primarily of politics, of special interest groups
carving out particular protections for themselves.”!® And as with antidiscrimina-
tion laws, Sullivan is willing to endure something distasteful (hate) to preserve
freedom: “A free country will always be a hateful country.”?’ The public/private
distinction is just too important to be tampered with, even if it means turning a
blind eye to hatred and violence. Good liberals simply must tolerate bad things in
the world in order to preserve their delicate, but all-important, line between public
and private.

This perspective reflects a significant tradition in American political thought,
echoed by Elshtain and extending back to James Madison in Federalist No. 10.
This tradition attempts to remove from ordinary politics large questions of morality.
Madison noted that, historically, democracies had failed because irresolvable con-
flicts and the political factions that resulted from and fed these conflicts wracked
them. Madison wished to replace “[a] zeal for different opinions concerning re-
ligion, concerning government, and many other points,”?! with the more mun-
dane concerns of property and commerce. Consequently, Madison envisioned U.S.
democracy avoiding this tendency by grounding politics in economic self-interest.
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Recall, too, Elshtain’s argument for the preservation of a realm for moral disagree-
ment not resolved or arbitrated by the state.

Sullivan echoes Madison and Elshtain: “Liberalism works—and it is the most
resilient modern politics—precisely because it . . . seeks to avoid these irresolvable
and contentious conflicts. It is the only politics that can bridge all citizens, whatever
their sexuality or religion or race or gender.”?? Sullivan believes that some laws
should exist that violate the liberal ideal in order to protect groups, like racial mi-
norities. As we have seen, this is based on a utilitarian calculation where the harm
to liberalism is not greater than the good of this legal protection. However, sexual
minorities do not meet the threshold. For Sullivan and Elshtain, this group can
be sacrificed to the good of preserving modern liberal democratic practices. Their
claims for equality, unlike racial minorities, are to be ignored so that religious free-
dom can be preserved. Sullivan and Elshtain seem to easily forget, however, that
slavery and segregation had strong religious and moral justification and approval.
For instance, political leaders like Stephen A. Douglas used exactly this argument
in regard to slavery when he stated that new states should be allowed to vote for or
against the legality of slavery. He wished to make the moral debate about slavery a
simply political one, resolved by a democratic vote. The federal government and the
Constitution were to remain silent on the issue in order to avoid a national conflict.
And so Sullivan and Elshtain say that lesbians and gay men are outside constitu-
tional and legal protection, since they are afraid of the consequences of inclusion.

This conclusion is misguided. It privileges private moral and religious judgment
over civil equality, and it is based on the mistaken assumption that liberalism loves
nothing more than a strong distinction between public and private realms, with
a curtailed public authority. Not even John Locke took this position. In 4 Letter
Concerning Toleration Locke defends religious freedom and the idea that it is futile
for governments to control religious thoughts of its citizens. Indeed, religious and
civil matters were entirely separate issues in his view. For Sullivan and Elshtain,
this means that religion should nearly always be deferred to, in order to ensure
that government does not infringe on religious thought and practice and to remove
contentious moral debate from the public realm. Locke, however, took the opposite
view. Where religious doctrine and civil authority collided, he felt it was religion
that should give way. As he stated, “the private judgment of any person concerning
a law enacted in political matters, for the public good, does not take away the
obligation of that law, nor deserve a dispensation.”?* Only when the government is
acting outside its realm of authority and is explicitly mandating a certain religious
practice or particular faith are citizens not obligated to recognize the law. Thus, the
test is the proper extent of the legislative power, not a special reserve of religious
liberty. Any infringements on religious liberty are the price paid for the separation
of the secular and spiritual realms (whereas for Sullivan and Elshtain, limitations
on secular authority are the price to pay). Otherwise, the civil authority is useless
if it is constantly subject to the objections of private citizens.

Indeed, Locke gives broad range to the properly constituted civil authority. He
argues that only God ultimately can resolve the conflict between private religious
practices and legislation that purports to act in accordance with the public good.
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“For there is no judge upon earth between the supreme magistrate and the people.””>*
His scheme does not include a temporal authority beyond the legislative power.
Granted, Locke was likely not thinking of antidiscrimination or hate-crime laws,
just as Madison was only thinking of economic minorities when concocting the
elaborate scheme to preserve their rights in Federalist No. 10. But liberalism is
able to use its general principles to accommodate new circumstances, and modern
liberalism values the rights of minorities broadly defined.

Ultimately, then, Sullivan and Elshtain incorrectly conflate liberalism’s pub-
lic/private distinction with classical democracy’s need for homogeneous consen-
sus. But we have come a long way from ancient Greece. Using this as a model
for modern democratic practice ignores a large part of the trajectory of Western
political thought since Hobbes. Our contemporary political goal is not merely the
smooth functioning of democratic deliberation; it is also the protection of minori-
ties from the results of this deliberation through, at least in the United States and
an increasing number of democracies, a written constitution and judicial review.
A new safety valve on the democratic pressure cooker is the use of the law and
constitutional principles as a way to resolve previously irresolvable moral conflicts.

SULLIVAN AND SAME-SEX MARRIAGE: A DIFFERENT
APPROACH TO GAY RIGHTS?

Sullivan’s thin description of individualism and liberty detailed above stands in
stark contrast to his discussion of individualism concerning same-sex marriage.
Whereas the antigovernment stance of Sullivan conceives of individual liberty
negatively, with a great deal of room to act in the private realm, he also creates a
much stronger vision of personhood when he argues in favor of same-sex marriage.
Indeed, the difference is striking. Sullivan would argue that this difference stems
from the fact that marriage properly falls within the realm of what is “public,” and
therefore calls for a consideration of the state’s treatment of the individual in more
positive terms.?> However, the reality is that Sullivan creates two very different
conceptions of the political individual that are at odds with each other, and this
leads to very different policy outcomes on the issue of gay rights. A more fruitful
and consistent approach, I argue, would be to create a more unified account of
individualism that does not vary based upon the policy issue in question.

For Sullivan, the legalization of same-sex marriage is the most important ele-
ment of the gay rights movement, and his support for this policy brings forth an
eloquent description of what it is to be an individual and why marriage is central
to this description. Even though Sullivan appears most sympathetic to those he
labels “conservatives™ in his previously described typology, he clearly rejects a
neoconservative-style argument for same-sex marriage: that it serves to rein in
gay male promiscuity and leads to stability in the gay community. According to
Sullivan, marriage is about much more than this:

It is also the deepest means for the liberation of homosexuals, providing them with
the only avenue for sexual and emotional development that can integrate them as
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equal human beings and remove from them the hideous historic option of choosing
between their joy and dignity. It is about deepening and widening and strengthening
the possibility of true intimacy between human beings.?®

Sullivan also emphasizes the central role that marriage plays in Western society.
It is a reflection of the value placed on love and family and is often the seminal
event in a person’s life. In fact, according to Sullivan, “It is the mark of ultimate
human respect; and its automatic, unthinking, casual denial to gay men and women
is the deepest psychological and political wound imaginable.”?” These are words
that only a neo-Kantian, modern liberal could love. The rich description of person-
hood and individual dignity are eloquent and striking, especially when compared
to Sullivan’s minimalist account of liberalism. Indeed, one wonders if Sullivan’s
classical liberalism would accommodate the pairing of psychology and politics
with such ease.

In order to fit his advocacy of same-sex marriage into his classical liberal
framework, Sullivan claims that since marriage is a public institution, state in-
volvement is valid. But he fails to note that there is nothing necessarily “public”
about marriages. Governments have chosen to recognize them and offer benefits
to them because of their importance for individual development (which Sullivan
eloquently describes) and the perceived benefit of familial stability. None of this,
however, is required by classical liberalism’s minimal state and sweeping private
sphere. A classical liberal would argue that marriage should be the sole domain of
private religion.

EXPLAINING SULLIVAN’S PoLITICAL THOUGHT:
THE INFLUENCES OF STRAUSS AND OAKESHOTT

Sullivan’s approach to lesbian and gay politics places him at odds with many in
the contemporary lesbian and gay rights movement. Antidiscrimination and hate-
crime laws are seen by most in the movement as crucial political and legal reforms.
Sullivan has also been criticized for being highly critical of sexual liberation in
general, while conducting a personal life that reflects liberationist values. Although
the privacy of one’s personal life should generally be respected, this controversy
sheds light on Sullivan’s intellectual influences and indicates how and why he can
think in seemingly contradictory terms. In particular, this section examines the
influences of two political philosophers on Sullivan’s thought: Leo Strauss and
Michael Oakeshott.

Sullivan’s political thought is an often contradictory mix of intellectual influ-
ences that is not uncommon among modern conservatives.® These conservatives
flow comfortably from libertarianism to a reliance on societal morality and tradi-
tion, largely as a result of the rather successful fusion of these two notions by the
neoconservative movement of the past thirty years. The patron saint of neocon-
servatism, Leo Strauss, can help us understand Sullivan’s contradictions. Strauss
emphasized, among other things, the importance of public virtue and the need
for politics primarily to seek and preserve this virtue. A citizenry needs a strong
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moral code to hold itself together. Strauss had no particular moral code in mind,
as long as it served its purpose. Catholicism is a special attraction for Straussians
in this regard, given its reliance on symbol and ritual, which make it easier for its
adherents to follow.? Picking up on this, neoconservatives demonstrate an almost
obsessive attachment to public morality, particularly the cultural mores of a citi-
zenry. Gertrude Himmelfarb’s relentless praise for Victorian shame is an example.
And this is why neoconservatives decry the democratic personal liberation of the
1960s that lives on.*°

Along with this concern for public morality, however, Straussianism also calls
for the liberation from this morality for great thinkers. The masses need a strong
moral code to make sense of their lives and to ensure that their decisions promote,
not undermine in a selfish way, the needs of society. The great thinkers, however,
know better. They are freed from the mundane and have the luxury of exploring the
great personal virtues of love and pleasure. But to give this luxury to the masses
would be to undermine the moral foundation of society. This is Strauss’s notion of
the “noble lie”: The great thinker must come up with a moral code that he or she
knows is not true but is for the good of society.’!

In the novel Ravelstein, Saul Bellow provides insight into this mode of thought.
The central character in the book, a disciple of the great professor Davarr (Strauss),
is patterned after Bellow’s good friend, the late Allan Bloom. Bellow shows us how
the same man who was perhaps the harshest critic of the emptiness of contemporary
morality and who was the mentor of a good number of influential conservative
political players could also be obsessed with sexual pleasure, usually of the same-
sex variety.’? Straussian and Strauss-influenced thinkers often easily accommodate
contradictory thinking.

Sullivan was undoubtedly affected by Straussian thought. Though his writings
display a range of intellectual influences, it is significant to note that Sullivan
studied at Harvard under a prominent Straussian, Harvey Mansfield. This is not
mere guilt by association, however. In his 1998 book, Love Undetectable, Sullivan
ruminates on the meaning of friendship, weaving classical and medieval notions
of friendship into a discussion of a friend who died of AIDS. In the essay, Sullivan
bemoans the modern emphasis on physical intimacy and pleasure and is nostalgic
about the classical elevation of friendship as the ideal human relationship. Indeed,
he notes that few modern philosophers have treated friendship as a legitimate realm
of inquiry. Only in ancient and medieval times was friendship seen “as a critical
social institution, as an ennobling moral experience, as an immensely delicate
but essential interplay of the virtues required to sustain a fully realized human
being.”3? Aristotle, Sullivan notes, spent a fifth of the Nicomaehaen Ethics on
friendship and pays little attention to romantic love, “an experience we moderns
have elevated to the height of our aspirations and concerns.” And, in the classical
worldview, friendship is even “bound up inextricably with the notion of virtue.”3*
Thus, Sullivan does not like the modern emphasis on love over friendship.

I mean love in the banal, ubiquitous, compelling, and resilient modern meaning of
love: the romantic love that obliterates all other goods, the love to which every life
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must apparently lead, the love that is consummated in sex and celebrated in every
part of our popular culture, the love that is institutionalized in marriage and instilled
as a primary and ultimate good in every Western child.?>

Pondering the meaning of friendship, particularly in the context of classical and
medieval thought, as well as the rejection of all things modern, is quintessentially
Straussian.

In fact, Sullivan’s seeming contradictions fit perfectly with the Straussian ap-
proach. In this context, these contradictions do not represent mindless hypocrisy. It
is perfectly reasonable for him to reconcile the moral condemnation of the promis-
cuity and sex obsession of gay male culture and its emphasis on sexual intimacy,
not friendship, while at the same time embarking on his own journey of sexual
liberation and exploration of Eros. As with Bloom, a Straussian can explore he-
donism while arguing that society should reject it, but Strauss perhaps did not
anticipate that these great thinkers would become public media personalities.

Sullivan’s doctoral dissertation at Harvard was an analysis of the political
thought of Michael Oakeshott, a strong influence on contemporary British conser-
vatism. From this analysis, broad themes emerge that indicate possible influences
on Sullivan’s own thought. The themes identified in the analysis of Oakeshott are
also reflected in Sullivan’s writings, especially his vision of lesbian and gay politics
in Virtually Normal: a minimal state, a deemphasis on the primacy of politics, and
a strong reliance on “private” institutions, especially religion, in organizing and
propelling a society.

Sullivan begins his analysis of Oakeshott by noting profound contradictions in
his thought. Most relevant for this discussion, he notes that Oakeshott “seems to
embrace a conservatism which ends by affirming a radical liberalism,”*® which can
be seen as a shorthand description of Sullivan’s own politics, as least as it relates
to antidiscrimination and hate-crime laws. Oakeshott’s ideal regime, according to
Sullivan, “is a limited constitutional state, where the most fundamental guarantee
of the liberty of Oakeshott’s individual is the dispersion of power,” and where the
right to property is paramount.3” The state should not be involved in inculcating
moral virtue or even educating its citizens, only keeping a free market going and
protecting the nation from attack or invasion.3®

This template for Oakeshott’s politics is minimalist for a reason. It is needed,
according to Sullivan, to create a particular type of state that fits with the modern
political world.

Oakeshott’s political philosophy can be seen as a quintessential attempt to construct
a theory of justice in a modern European state which manages to avoid any foun-
dationalist underpinnings. He is, in short, tackling the essential problem of most
modern political philosophy: how to construct a notion of a just politics in a radically
disenchanted world. He does so ... while eschewing anything but a persuasive story
of the historical emergence of a particular conception of the modern state—civil
association—and an attractive account of the kind of human personality which that
conception encourages and allows.3°
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Indeed, in Sullivan’s assessment, the concept of civil association is central to
Oakeshott’s politics and is grounded in the notion that politics is a peripheral
human endeavor. “It is at best a distraction or an irrelevance to the life of a so-
ciety and, at worst, a corruption of it.”*" The life of a society is driven by other
factors, like tradition and religious practice. Sullivan asserts that for Oakeshott,
“The ‘communal’ is prior to the “political”’#! Politics is a defensive, not creative,
endeavor. It “guards values; it does not make them.”*? In modern politics, civil
associations acting through tradition are the institutions that generate and preserve
these values, unlike the classical world where this was the explicit role of the state.
And, according to Sullivan, “Although Oakeshott makes no claim for civil associ-
ation as the triumphant form of modern politics (far from it), there is an intimation
that it should be.”* The wide range for private activity and influence certainly
coincides with Elshtain’s limiting of the scope of public authority and inquiry.

Sullivan’s description of Oakeshott’s views on religion is also telling. He notes
another apparent contradiction in Oakeshott’s thought: his skepticism of any eternal
truths and his embrace of religion. In fact, this is not a contradiction at all, according
to Sullivan, since religion is used by Oakeshott instrumentally—*“a way of render-
ing more coherent the mode of practical experience, of sustaining a coherent way
of living, without any recourse to transcendental truth.”** Here Oakeshott merges
with the Straussian/neoconservative position that religion is needed for the masses
to make sense of their lives, despite the fact that elites may know that religion
is false. Indeed, Sullivan claims that Oakeshott’s account of the nature of religious
practice is powerful. “The religious temperament, amounts.. . . to something close
to a trance, in which all moral uncertainty, practical deliberation, and prudential
wisdom are banished in favor of ‘intensity and strength of devotion and by single-
ness of purpose.””* Sullivan is somewhat fearful of this account, since it removes
the concept of choice from morality, in that religious beings are fairly unthinking.
Nonetheless, according to Sullivan, religion is central to Oakeshott’s description
of civil association: “It provided the nerve necessary for a civil existence.”*®

The foregoing account appears to be a direct intellectual forerunner of Sullivan’s
own views, or at least a validation of them. An unwillingness to use state authority
for other than narrowly prescribed ends (certainly not hate crime laws), a will-
ingness to dismiss politics as an effective tool for societal change (for example,
the assertion that antidiscrimination laws will not eliminate private prejudice), and
a strong appreciation for the importance and utility of private institutions (most
notably religion) make Sullivan’s views almost a carbon copy of Oakeshott’s. That
is why Sullivan’s discussion of same-sex marriage is so striking in contrast. One
would think that an Oakeshottian view of marriage would certainly not include a
role for the state, as Sullivan maintains, given the large sphere reserved for religion.

A MORE USEFUL AND CONSISTENT APPROACH TO
LIBERALISM AND GAY RIGHTS

Rather than Sullivan’s conflicted account of liberalism, a more fruitful approach
would be to recognize that liberalism accommodates multiple elements of the gay
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rights movement. There need not be a difference between calls for antidiscrimina-
tion and hate-crime laws on the one hand and same-sex marriage on the other. All
rely on arich view of individualism. Ifthe individual is viewed as requiring a certain
amount of societal support to develop fully, these policies appear more consistent.
If a neo-Kantian individualism replaces a strictly negative account, antidiscrimi-
nation laws become not illegitimate attempts by the state to intrude into the private
sphere, but attempts to guarantee that all individuals have equal access to society’s
benefits. Hate crime laws, then, are not attempts at thought control but attempts to
ensure that individuals can express their identities without fear of violence based
on these identities. Same-sex marriage, as Sullivan describes, allows individuals
the emotional stability and support that comes from a committed relationship, as
well as all of the legal benefits that sustain economic prosperity. These laws are
all variations on the same theme; they all express the sentiment that individuals
require more than just freedom from government authority to live good lives.

Sullivan attempts to escape this consistency by caricaturing the laws he dis-
favors, especially hate-crime laws. He provides as an example of a hate crime a
dispute between neighbors about grass clippings that resulted in a gay man being
beaten and called a faggot.*’ Sullivan claims that this was more of a neighbors’
dispute than a hate crime, and it probably was. But Sullivan fails to recognize clear
examples of violence and intimidation of lesbians and gay men that were intended
to prevent political expression and activity simply based on hatred and fear. One of
the assumptions made by Sullivan is that hate crimes would always happen without
the hate. Violence is simply violence, and motivations are too complex to sort out
fully. This position allows the preservation of a sharp public/private distinction, but
it does not reflect reality. Violence is often used as a political tool that is intended
to suppress and silence individuals making political claims based on their sexual
orientation.

Sullivan’s liberalism is especially problematic in the United States. Rhetorical
libertarianism and a fear of the state have always been the United States’s populism
and the political discourse most easily referred to when facing policy questions.*
And commentators like Sullivan use such rhetoric quite effectively. The use of this
discourse usually begins by asking the question, “Do you really want the govern-
ment to...?” and strikes a collective political chord, ending further consideration
of policy alternatives based on a richer liberalism. Greenstone argued “against
simplicity” in understanding the U.S. political order, urging us not to forget the
richness of that tradition, despite the dominance of a particular form.*> Sullivan
ultimately does nothing to remedy this situation, but the success of the gay rights
movement may require it.

This framework can also be applied to other areas of identity-based politics. A
fuller discussion of these areas is beyond the scope of this book, but it is useful to
note the applicability of this framework to other problematical areas of civil rights
policy.

Recall that Greenstone focuses heavily on the issues of race and slavery and
differentiates between “humanist liberalism,” which was hostile to racial equality,
and “reform liberalism,” which was much more attentive to the personhood of
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slaves. This also can be applied to contemporary political and legal discussions
about race, particularly the issue of affirmative action. Recent critiques of affirma-
tive action policy in the United States heavily emphasize the need for government
neutrality when it comes to race and an emphasis on “color blindness.” This, like
Douglas’s emphasis on the importance of popular sovereignty, a nice sounding
principle of democracy, potentially ignores more substantive consideration of the
legal and political status of racial minorities. Neutrality can, in fact, perpetuate
racial inequality by ignoring deeper historical and socioeconomic factors that ac-
tually create inequality. A focus on protecting full personhood, then, may require
government to act affirmatively, not simply be neutral when it comes to race. Not
surprisingly, then, in Canada, where a richer liberalism is more prevalent, protec-
tion for affirmative action programs is enshrined in the constitution.

The political and legal status of women may also benefit from the application of
this framework. Feminist scholars have argued that the libertarian approach to the
regulation of pornography may be harmful to women, since women are often de-
picted in demeaning and degrading ways in pornographic material.*° In the United
States, where the libertarian approach is dominant, courts and policy makers have
largely rejected these arguments. Although I am somewhat sympathetic to the lib-
ertarian approach, especially since it benefited the emerging gay rights movement
in the United States, asking the substantive question of what pornography does to
the dignity and personhood of women can assist in the creation of a fuller under-
standing of the status of women in contemporary society. Again, interestingly, the
feminist argument has gained much more traction in Canadian policy.

This brief sketch demonstrates that moving beyond “simplicity” can be useful
for other areas of social policy. Powerful majorities may find simplicity appealing,
but, especially in the United States, we must be attentive to the ways in which
dominant principles can inhibit the fullest development of each individual in a

polity.



5 Sodomy Laws, Courts, and Liberalism

STARTING IN THE EARLY 1990s, many state courts began to question
the constitutionality of sodomy laws, generally using a libertarian defense of pri-
vacy. This has been, in large part, in response to litigation strategies of gay rights
groups to eliminate sodomy laws. These events have particular relevance for this
discussion: First, when courts have struck down sodomy laws, there has been little
political backlash. But when courts are less aggressive, political battles between
those who favor and oppose sodomy laws become more pronounced. Generally,
arguments favoring privacy rights win out, but they have a more difficult time
gaining resonance without court intervention. Additionally, these arguments are
successful not because of a concern for gay rights, specifically the need to al-
low sexual minorities the same right to intimacy as the majority in the name of
developing the full person; rather, because opposition to sodomy laws has found
success grounding itself in starkly negative terms. Fear of the state animates these
claims, almost exclusively. This line of precedent illustrates the nature of liberal
discourse in the United States, especially when placed beside the less than success-
ful attempts at same-sex marriage advocacy. This discussion will also illustrate the
power of legal norms and arguments as agents of political change, especially in
the context of a liberal, rights-based framework.

A HiISTORY OF SopOMY LAWS

Before being invalidated by the U.S. Supreme Court in Lawrence v. Texas, sodomy
laws were seldom enforced; however, they strongly affected the legal and political
status of sexual minorities. They served as a barrier to gay rights legislation, since
opponents of such measures argued that it is wrong to grant civil rights protection
to a group whose conduct is illegal. Additionally, they were often used as shields to
prevent genuine discussion of gay rights. As Richard Mohr described the situation,
“sodomy laws afford an opportunity for the citizenry to express its raw hatred of
gays systematically and officially without even having publicly to discuss and so
justify the hatred.”! Thus, when courts struck down sodomy laws, they were doing
much more than destroying harmless or irrelevant laws; they, for good or ill, were
paving the way for further gains in the realm of gay rights.

As recently as 2003, fourteen states criminalized adult consensual sodomy
through legislation.? This is quite different from the 1950s when all fifty states
had such statutes and all but two classified sodomy as a felony.> These statues
often dated to colonial times* and were a legacy of the English crime of buggery,
punishable by death, which was adopted by Parliament in 1533. Before this legal
classification, sodomy was considered an ecclesiastical offense and was dealt with
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by the Church. But in his war with the Church, Henry VIII wished to use the
legal classification to attack Catholic monasteries in England.’ Buggery came to
be interpreted by English courts as anal sex between men or between a man and a
woman. It also included sex between humans and animals.® The English law was
adopted by the colonies, and by 1830 all states had outlawed sodomy or buggery.’
Despite this long history, for most of the nineteenth century, sodomy laws were
not explicitly intended to regulate homosexual behavior. Instead, they reinforced
attitudes toward all nonprocreative sex. Most laws did not speak about specific
acts, but instead referred to “crimes against nature.”® In general, then, these laws
represented a statement on the “naturalness” of heterosexual vaginal intercourse.
Anything outside this realm was deemed to be unlawful and immoral—not just
sexual activities between men. Interestingly, these laws typically did not mention
or include sex between women or oral sex of any kind. Oral sex was not considered
a crime until the end of the nineteenth century, and sex between women was not
illegal until the early twentieth century.’ Courts, as well as legislatures, reinforced
the notion that sodomy laws preserved the “naturalness” of procreative sex. In
1915, the Montana Supreme Court unanimously held that fellatio was covered
by the state’s “crime against nature” statute, arguing that every “intelligent adult
person understands fully what the ordinary course of nature demands or permits
for the purpose of procreation, and that any departure from this course is against
nature.”!?

Not until the late nineteenth century, when gay subcultures began to develop in
urban areas, were gay men singled out as objects of sodomy laws. Indeed, until the
1880s, few people were in prison as a result of sodomy laws. According to William
Eskridge:

Pre-1881 prosecutions overwhelmingly focused on male-female, adult-child or man-
animal relations rather than same-sex intimacy. To the extent crime against nature
laws were mechanisms of social control, their objects were either predatory men
assaulting children, women, and animals, or were people of color and foreign-born
individuals, all “alien” to middle-class WASP America.!!

However, by the late nineteenth century, as gay subcultures began to form in large
cities,!? homosexuality became more visible and was increasingly seen as a dis-
tinct phenomenon. Individuals began to more openly challenge traditional gender
roles, and laws for cross-dressing, public indecency, and obscenity sprang up in
response to this openness.!3 Additionally, sodomy laws began to incorporate oral
sex. Pennsylvania was the first to do so, followed by New York, Ohio, Louisiana,
Wisconsin, lowa, Washington, Missouri, Virginia, and Minnesota—Ilargely states
with significant urban centers.'* Thus, by the early twentieth century the regulation
of homosexual conduct was well established.

World War II further accelerated the growth of gay culture. According to John
D’Emilio, the war “created something of a national coming out experience.”'
During the war, gay and lesbian service personnel connected with one another
in ways that were not previously possible, especially those from rural locations.
After the war, many of these lesbians and gay men settled in port cities like
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San Francisco and New York, which led to the rise of a group identity for sexual
minorities. The Kinsey Report, with its rather stunning assertions of the prevalence
of homosexuality, “gave an added push at a crucial time to the emergence of an
urban gay subculture. Kinsey also provided ideological ammunition that lesbians
and homosexuals might use once they began to fight for equality,” according to
D’Emilio.'® It is no surprise, then, as noted above, that all but two states in the
1950s treated sodomy as a felony.

Indeed, from the 1930s through the 1950s, there was something of a national
political obsession with sexual deviants. Homosexuality was seen as a direct threat
to the nation’s well-being and was also linked directly to the sexual abuse of
children. In particular, gay men were seen as subversives and child molesters.
For these reasons, according to Eskridge, “Following World War II, conventional
society sought to eliminate homosexuality in the United States.”!” The force of
state power was used to flush out and identify homosexuals, largely using sodomy
laws as a pretext. The depth of the hysteria is reflected in the fact that gay men were
generally seen as the sole perpetrators of sex offenses against children, both male
and female. A strong concern for combating sex crimes against children dovetailed
with antigay hysteria and led to additional legislation, with Congress taking the
lead. During this time, the District of Columbia did not have a sodomy law, so
Congress passed the Miller Act, which made sodomy a felony punishable by up
to ten years in prison. The penalty was twenty years if the sodomy was committed
with a minor under the age of sixteen. Twelve states followed suit.!® Certainly
legislation to protect children from abuse is a legitimate exercise of state power,
but the fact that the use of this power was so closely linked to the repression of
sexual minorities is a relevant point for this discussion. During the middle part of
the twentieth century in the United States, homosexuals, particularly gay men, were
seen as severe threats to society—in fact, the main threat to children. The law was
put to use in combating this threat without too much regard for the consequences.

However, in the 1950s a closer look at the situation by several states began to
challenge this notion,'” and there was increasing momentum among legal elites
to reform sex laws. Beginning in 1961, with Illinois adopting general criminal
law revisions from the Model Penal Code, many states began to repeal their laws
against consensual sodomy.?’ Led by Herbert Wechsler, the American Law Institute
(AL1) developed the Model Penal Code as a way to clarify and unify state criminal
law.2! The ALI was founded, despite criticism of its conservatism, mostly under
the influence of progressive and realist principles among legal elites. The idea
of bringing leading legal thinkers together to reformulate substantial areas of the
law was certainly grounded in the assumption that the law was in serious need of
reform.??

One of the main goals of the ALI’s restatement of criminal law was explic-
itly liberal, even Millian, in that it declared that conduct should only be deemed
criminal “that unjustifiably and inexcusably inflicts or threatens substantial harm
to individual or public interests.”?* The ALI took up the issue of sex crimes early
in 1955. Despite the ALI’s reformist impulse, this was not a subject with which
all members were comfortable. In a letter to Learned Hand, aL1 Director Herbert
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Goodrich ends with the provocative line, “On Saturday we shall talk sex. Any
comments?”?* To which Hand replied, “The ‘sex talk” on Saturday! . ..Iam a little
antique to be deeply interested, but I may be there just the same.”?* Indeed, Hand
was initially skeptical of decriminalizing sodomy, but he ultimately supported
reform.?6

The report dealing with sexual offenses submitted to the Criminal Law Advisory
Group was much less equivocal, coming from reformist “experts.” Reflecting the
influence of legal realism, the report relied a great deal on sexual research of
the previous decade, like the Kinsey Report, which sought to demystify sexual
behavior that was outside the norm. Although still conceiving any sexual activity
that transcended traditional heterosexual practices as “deviant,” the report did
speak in a matter-of-fact manner in describing sexual variation. And the report
asserted that “[s]ubstantial members of males and females find themselves drawn
to members of their own sex.” The report also attacked the recent sexual hysteria
and the legislation that resulted from it, stating that “evidence does not support
the hypothesis that this generation suffers from a special ‘wave’ of serious sex
offenses.”?’

The impulse to decriminalize sodomy found some receptivity among the ALI
membership, but not as much as the parallel effort to decriminalize adultery. A
substantial majority approved this latter effort, while the vote on sodomy de-
criminalization was closer, 35 to 24. The ALI membership was less enthusiastic
about eliminating the criminalization of sodomy than were the ALI reporters and
researchers who proposed decriminalization. Nothing in the debate reflected a
desire to validate sexual minorities as individuals deserving of equal sexual de-
termination. Many members made moral arguments against homosexuality and
for the usefulness of having sodomy laws on the books as moral sanctions. Judge
Parker was adamantly opposed to sodomy law repeal, since “it is important that
they [immoral acts] be denounced by the Criminal Code in order that society may
know that the state disapproves.””® However, the debate focused primarily on the
efficacy of enforcement. Hand supported decriminalization on the grounds that
a bad, unenforceable law was worse than no law at all. This was a change from
his previous support of keeping the sanction against sodomy, and his statement
is reflective of the general ambivalence of even those members who supported
decriminalization. He stated: “Criminal law which is not enforced practically . . . is
much worse than if it was not on the books at all. It is merely an expression of
moral disapprobation. ... think it is a matter of morals, a matter very largely of
taste, and it is not a matter that people should be put in prison about.”?® This is not
exactly a ringing endorsement for sexual freedom from this esteemed jurist. Many
members were also concerned that decriminalizing sodomy would be so contro-
versial that it would undermine their overall efforts at reform. As Parker stated,
given that sodomy was seen as a crime in all states, “If we should . . . eliminate this
as a crime . . . the attitude of the Institute would be largely misunderstood and that
its work would largely be discredited in the minds of many people whose good
opinion we should desire to retain.”** Reform of sex laws in the 1950s was indeed
a complicated game.
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The Model Penal Code reforms were quite clearly directed at heterosexual con-
sensual relations. In rejecting the concept of “deviant sexual behavior,” the ALI
appeared to be making the world safe for sexual experimentation within hetero-
sexual relationships. As they declare: “Both the popular literature and available
empirical data reveal that such practices are anything but uncommon. Moreover,
current scientific thinking confirms that so-called deviate sexual intercourse may
be part of a healthy and normal marital relationship.”3! Thus, according to this
view, the state does not have a legitimate interest in regulating this activity, since
it is not inherently damaging to society but can be beneficial to these relation-
ships. However, the regulation of homosexual relations, according to the ALL, “is
arguably more plausible.”3? This activity is more violative of social norms and thus
is more suspect and more amenable to governmental regulation. The ALI nonethe-
less proposed to eliminate the classification of private homosexual relations as a
crime, again, only on utilitarian grounds. “The criminal law cannot encompass all
behavior that the average citizen may regard as immoral or deviate. . .. Economic
resources are finite. . . . It seems sensible, therefore, that the criminal justice system
should concentrate on repressing murder, robbery, rape and theft, and other crimes
that threaten security of person or property.”3> Homosexual activity may be im-
moral, unlike heterosexual activity, which is healthy, but it should not be regulated
because it may prove too difficult to do so, according to the ALI. Despite the vary-
ing standards accorded the two types of sexual activity, the ALI ultimately relied
upon a libertarian sentiment to ground its justification for reform. “Any exercise
of the coercive power of the state against individual citizens,” according to the ALIL,
“diminishes freedom.”** In the end, then, Millian arguments and the emerging ap-
proach of using more science and less morality when considering homosexuality
won the day.

The discussion in the Moral Penal Code and Commentaries concerning re-
form of “deviate sexual conduct” law reflects a common and powerful thread of
American political discourse relating to privacy and lesbian and gay rights. How-
ever distasteful or morally offensive homosexuality may be to a majority of citizens,
regulation of homosexual conduct necessarily implicated heterosexual conduct. In
the name of preserving the autonomy of heterosexual relations, the sexual activity
of lesbians and gay men was included in the name of preserving the principle of
privacy. State regulation of morality is such a loaded issue that preference must be
given to preserving individual sexual autonomy. Homosexuality is not affirmed; it
is included under the larger umbrella of sexual privacy and autonomy.

In the 1950s the British Wolfenden Committee mirrored the actions of the ALI.
The Wolfenden Report also illustrates the approach of liberals of the time on the
issue of homosexuality. Like the ALI recommendations, the Wolfenden Report was
explicitly Millian in trying to carve out a broad realm for private, consensual sex-
ual activity. Although the authors of the report did not deny the need to enforce
morality in the law, they wished to defend that which was “private.” According to
the report, “Unless a deliberate attempt is to be made by society, acting through the
agency of law, to equate the sphere of crime with that of sin, there must remain a
realm of private morality and immorality which is, in brief and crude terms, not the
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law’s business.”>> However, this did not mean that the Wolfenden Committee was
willing to recognize sexual minorities in the positive sense. Understandably for
the 1950s, they still carried a lot of antigay baggage. Indeed, the report addressed
prostitution in addition to homosexuality, since both “rank high in the kingdom
of evils.”3¢ But they were trying to be good liberals, looking at the “ugly facts of
this evil . . . calmly, persistently, reflectively.”’” In fairness, they established some
progressive stances, such as not categorizing homosexuality as a disease and dis-
pelling the myth that homosexuality was a disproportionate phenomenon of the
intellectual class. On the other hand, there was still a strong pull, especially by the
medical professionals on the committee, to treat gays and lesbians as if they were
ill. The nonmedical members rejected treatment of gay prisoners with estrogen,
but the medical members did not want to give up on labeling some homosexuals
as having “severely damaged personalities,” such as “effeminate and flauntingly
exhibitionistic individuals; grossly inadequate, passive, weak-willed persons; or
deeply resentful antisocial types.”*

The Wolfenden Report, then, reflects the limitations of a strictly negative con-
ception of freedom. Although liberals were able to see a bit beyond the prejudices
of the day in their quest to carve out a zone of privacy from which the hapless ho-
mosexuals would benefit, they were not completely able to embrace gay men (very
little of the report addresses lesbianism) as individuals on par with heterosexuals.
As they were declaring noble Millian principles, they were still uncomfortable
with homosexuality.

Of course, the ALI and the Wolfenden Committee were not operating in a vac-
uum. Their reforms were part of a mid-century legal push toward the elevation of
privacy, particularly sexual privacy, to constitutional doctrine.>* Again, however,
the right to privacy first elevated heterosexual, marital sexual privacy. As Justice
John M. Harlan stated in his dissent in Poe v. Ullman in 1961, the right to privacy “is
not absolute. Thus, I would not suggest that adultery, homosexuality, fornication
and incest are immune from criminal inquiry, however privately practiced.” How-
ever, “the intimacy of husband and wife” must be protected by the state through the
right to privacy.*’ This position, of course, became law in Griswold v. Connecticut
and would be used to affirm a woman’s right to choose in Roe v. Wade. But it also
would be used to uphold Georgia’s sodomy law in Bowers v. Hardwick. In fact,
on the Supreme Court, Harlan’s assessment remained largely unchanged for forty
years. Any attempt to include lesbians and gay men in the right to privacy was not
going to come from the highest court in the land.

SopoMy LAWS AND LIBERALISM

In a series of speeches given in the early 1960s, the legal scholar H. L. A. Hart
sharply criticized a movement that he saw among English judges to enforce notions
of sexual morality. So disturbed by this development, in fact, he compared it to legal
approaches of Nazi Germany.*! To critique this movement, Hart relied largely on
John Stuart Mill. Although he did not fully accept Mill’s arguments, he strongly
felt that private sexual acts should be beyond the reach of government regulation.
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He praised the Wolfenden Report and the actions of the ALL Indeed, he stated, in
reference to these two reform efforts, that it is “clear. . .that Mill’s principles are
still very much alive in the criticism of law.**?

One of Hart’s primary goals was to counter the argument, made by Lord Patrick
Devlin and others, that a state has a right to preserve itself, and preserving proper
morality is a necessary part of this right.# Hart did not disagree totally, but he
argued that not all morality was alike. He made a crucial distinction between ordi-
nary crime and sexual activity. The criminal impulse, he argued, is quite unlike the
sexual impulse. As he stated, “Resistance to the temptation to commit these crimes
is not often, as the suppression of sexual impulses generally is, something which
affects the development or balance of the individual’s emotional life, happiness,
and personality.*** By linking the expression of sexuality to emotional happiness
and well-being, Hart puts forth a richer notion of individualism, one that respects
the autonomy and self-fulfillment of the individual. In a sense, Hart is arguing for
an equal right to sexuality, a right that is integral to the full development of the
individual. Consequently, homosexuality is not something so distasteful as to be
regulated out of existence or even tolerated merely in the name of the preservation
of heterosexual sexual liberty. Instead, it is something to be valued and appreciated
for its capacity to allow those for whom it is a part of their sexual and emotional
makeup to lead lives as fully developed individuals. This is a rather remarkable
statement for the times, but it illustrates liberalism’s capacity to accommodate
more than the notion of a mere “night-watchman” state. Here Hart is saying that
the law must recognize (homo)sexuality as an integral part of individual dignity.
Additionally, allowing for the diversity of sexual expression is good for society,
not destructive of it. As Hart stated, “we must beware of following Lord Devlin
in thinking social morality as a seamless web. . .. We should with Mill be alive to
the truth that. . . society can not only survive individual divergences in other fields
from its prevalent morality, but profits from them* In retrospect, Hart’s views
are not really a surprise, since a recent biography chronicles Hart’s struggles with
his sexuality.4®

It has already been demonstrated that most mid-century reformers did not share
Hart’s richer view. Most advocated a purely negative conception of liberalism and
adopted a certain laissez-faire attitude toward homosexual sex, but were far from
fully accepting sexual minorities as full and equal members of society. Many
contemporary commentators argue that this approach was not merely benign; it
resulted in the oppression of lesbians and gay men while masquerading as an
attempt to help them. Larry Cata Backer provides a forceful critique along these
lines. Backer argues that the philosophy behind the Model Penal Code and the
Wolfenden Report is deceptively oppressive toward sexual minorities. It gives the
impression that society is tolerant and just, but this impression “simultaneously
permits this tolerant society the luxury of continuing to regulate the manifestation
of the object of its tolerance in a manner that confirms to all but the dead that
the conduct is disgusting, filthy, deviant, sick, and not worthy of emulation.”*” For
Backer, there is little, if any, difference between Hart and Devlin. Both provide
room for moral disgust and social exclusion, but one is just more upfront about
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it. The liberal position is nothing noble; it is nothing but a utilitarian calculation.
“Thus,” according to Backer, “the lofty ideal of decriminalizing private expression
should not bar society from continuing to marginalize that which is offensive, but
to merely tolerate that which appears not worth the economic effort to eradicate.”*®
Consequently, the lesbian and gay rights movement since the middle part of the
twentieth century has been stagnant, and lesbians and gay men have been prevented
from achieving true liberation, since liberalism’s efforts have not prevented their
marginalization. “As long as offense, and particularly moral offense, remains a
legitimate source of governmental power to regulate, no decision of any court will
truly liberate sexual nonconformists from the darkness of the private spaces the
government and society have assigned for them.”*

Unfortunately, this position vastly undervalues the reformist power of liberalism
and does not reflect the legal and political reality of the past decade.’® This view is
grounded in a postmodern critique of modern liberal society, especially as it relates
to sexual regulation of the state. In this view, the liberal distinction between public
and private is a construct that allows the state to exert formal and informal power
over that which it considers deviant. The logic of this argument is well stated by
Backer:

Liberal toleration and sexual liberation of the contemporary variety steals the power
of identity from the beneficiaries of its beneficence. It preserves, in the dominant
society, the power to create identity. Dominant culture dictates the existence of groups;
having constructed them (“us” and “them”), it then creates the descriptive differences
between the “us” and “them” created. . . . Dominant culture takes for itself the power
to describe the characteristics of these groups, where they live and what they do.>!

This, of course, ignores the fact that liberalism is rooted in the principle that there
are some things the dominant culture may not do. Liberalism is not simply a facade
and an instrument of oppression; it also provides the seeds for remarkable political
and social reform. Although the liberalism of the Model Penal Code and Wolfenden
Report was certainly limited, it at least set forth a process that led to a richer
rights claiming by lesbians and gay men—a claim to which courts are increasingly
sympathetic. This is not to argue for a Pollyannaish view of progress. It simply
reflects the course of affairs. As was noted in Chapter 3, postmodern analysis
may be a powerful tool for critiquing, but it struggles to provide a blueprint for
political action. If nothing else, liberalism provides for its own growth and evolution
by expanding the notion of individualism. Backer, unfortunately, presents only a
caricature of liberalism. A goal of this project is to rescue liberalism from such
characterizations.

CONCRETE, BUT LIMITED, RESULTS OF REFORM

The Model Penal Code did prompt state action, but not at first. In fact, states that
were reforming their penal laws while the ALI was acting on this front often retained
sodomy sanctions while liberalizing other parts of the criminal law. Wisconsin,
New Mexico, New York, Minnesota, Georgia, and Kansas refused to follow the
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ALI’s recommendations.>? Illinois was the first state to adopt the Model Penal Code
in 1961 with the sodomy law repeal included. Not all states were as thorough
or progressive as Illinois.’® Between 1961 and 1980, thirty-five states used the
Model Penal Code as a guide for revising their criminal laws, but only sixteen
of these repealed their sodomy laws. The 1970s was a particularly active decade
for the legislative repeal of sodomy law, with twenty states doing so. However,
after 1980, legislative sodomy law repeal slowed considerably, with only four
states repealing their sodomy laws through the legislative process in the 1980s and
1990s.34

More tolerant public attitudes on same-sex intimacy and relationships do not
explain this wave of legislative repeal. Instead, continued public disapproval of such
relationships likely explains the reluctance of legislatures in the 1950s and 1960s to
go along with the ALI recommendations, since in a poll taken in 1970, 86 percent of
respondents showed some type of disapproval of same-sex relations.>® This attitude
remained fairly constant throughout the 1970s and even saw an increase in the late
1980s. Respondents who viewed same-sex relations as “always wrong” remained
near 70 percent in the 1970s and peaked at 75 percent in 1987, falling off sharply
in the 1990s to the mid-50 percent range.>® Thus, prior to the 1990s, approval of
same-sex relations did not dramatically increase, pointing to the influence of legal
norms articulated by the ALI and enacted by legislatures, until, in the 1990s, when
the courts became the impetus for policy change.

Donald Haider-Markel and Kenneth Meier have noted that gay rights claims
often fare best when shielded from broad-based, majoritarian politics. Legislative
victories tend to occur when policy elites are able to shield laws meant to protect
sexual minorities. When the scope of the conflict is expanded and the power of these
elites is diminished through greater exposure to hostile public opinion and morality
politics, the claims of sexual minorities are defeated.>” In this case, much of the
legislative repeal of sodomy laws came as a result of more comprehensive criminal
law reforms inspired by the Model Penal Code. Legislative repeals of sodomy laws,
then, were not just about sexual morality, a topic in which sexual minorities would
have been at a severe disadvantage in an expanded conflict. Broader criminal law
reforms allowed repeal to occur, despite continuing public disapproval of same-
sex relations. In this instance, legislators were the agents of change, but the legal
norms defined by the ALI likely triggered and guided reform. After the legislative
process played itself out, courts would step in to further contract the scope of the
conflict in the 1990s.

Sodomy law reform in the state legislative arena paralleled attempts by many
states to define a state constitutional right to privacy both out of old constitutional
clauses and out of clauses adopted in more recent times. According to Dorothy
Toth Beasley, “Between 1968 and 1990, seven states—Hawaii (twice), Illinois,
South Carolina, Louisiana, California, Montana, and Alaska (for a second time)—
amended their constitutions to include a right to privacy. In doing so, they joined
Florida, Washington, and Arizona, which had already included privacy protections
in their constitutions.”® As will be chronicled, state courts responded to this trend
by taking over the cause of sodomy law repeals.
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This is, of course, quite different from the policy of the U.S. Supreme Court,
which upheld the validity of Georgia’s sodomy law in 1986.%° In Bowers, the Court
held that the line of precedents that had established a right to sexual privacy for
heterosexuals did not apply to gays and lesbians.®® As will be shown, however, state
courts would ignore Bowers, claiming that sodomy laws violate state constitutions
and may be struck down without regard for the federal precedent.

THE COURTS STEP IN: EARLY SoDOMY LAW LITIGATION

Despite the presence of an organized, national lesbian and gay political movement
in the United States beginning in the 1970s, litigation was not a tool used by national
activists on the sodomy front until the 1980s. Virginia’s sodomy law was challenged
in the early 1970s, but local gay men initiated this litigation. Their challenge failed
when a federal court refused to apply Griswold v. Connecticut to same-sex sexual
activity, and the U.S. Supreme Court affirmed this decision.®! This imposed a
chilling effect until increasingly mature gay rights advocacy and litigation groups
began to reassess the efficacy of sodomy law challenges. Before this time, groups
like the American Civil Liberties Union (ACLU) were hesitant to fully embrace the
cause of gay rights. In fact, in the 1950s the AcLU affirmed the constitutionality
of sodomy laws and generally stayed away from sodomy challenges, since they
implicated “conduct” and not traditional First Amendment protections like speech
or belief.®? By the late 1960s, however, the ACLU adopted a policy that all forms
of sexual intimacy should be protected under cases like Griswold. The group
created the Sexual Privacy Project in 1973, the goal of which was to challenge laws
restricting sexuality.%3 In 1977, the AcLU, along with the Lambda Legal Defense
and Education Fund, which was founded in 1972, began a sodomy law challenge
in New York that was ultimately successful. And by 1983, both groups held a
national meeting designed to develop a strategy for challenging sodomy statutes
nationwide.*

EARLY LITIGATION ATTEMPTS REPELLED BY THE SUPREME
COURT IN DOE AND BOWERS

Litigation designed to invalidate Virginia’s sodomy law reached the U.S. Supreme
Court in Doe v. Commonwealth s Attorney in 1976. An anonymous individual who
had been arrested and prosecuted under the law originally filed the case in U.S.
District Court. The initiative behind the suit came from Bruce Voeller, a gay rights
advocate, after a conversation with William O. Douglas. Douglas indicated that
the Supreme Court might be receptive to extending privacy protection to sodomy
in the wake of Roe.%

Due to scheduling problems, two retired judges were brought in to hear the case,
in addition to a third active judge. The retired judges voted in the 2 to 1 majority
upholding the Virginia statute.%® In doing so, the judges made it clear that, in their
view, the right to privacy recently developed by the Supreme Court was limited
only to sexual acts and practices within the parameters of marriage.%” The judges
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also made a point of the law’s long-standing tradition on the books in Virginia
and quoted scripture. “It [banning sodomy] is not an upstart notion,” the majority
declared, “it has ancestry going back to Judaic and Christian law.”®® The dissent
took a different view of the privacy precedents, arguing that “private consensual
sex acts between adults are matters, absent evidence that they are harmful, in which
the state has no legitimate interest.”®® The majority, according to the dissent, took
a far too literal view of Griswold in limiting it to the creation of a right to marital
privacy, instead of a general sexual privacy right.

However, a majority of the Supreme Court thought otherwise, since only three
justices were in favor of hearing oral arguments. Douglas was gone from the Court
at this time, and Thurgood Marshall, William Brennan, and John Paul Stevens were
the only justices who were potentially in favor of overturning the Virginia law. The
Court had to make a decision on the case, since all appeals from three-judge
panels required a decision.”® The Court merely issued a one-sentence decision on
the appeal: “The judgment is affirmed.””! The decision outraged Marshall, and,
according to an account described by Randy Shilts:

Brennan posted a newspaper cartoon in his office depicting a couple in bed in a brick
house called “The Rights of Individuals”—while a smiling Associate Justice William
Rehnquist served on a wrecking crew that was demolishing the structure. “We are

told they were ‘strict construction-ists,”” said the man in bed. ... Brennan kept the
cartoon on his office wall until Chief Justice [Warren] Burger saw it.72

Many in the scholarly world were also upset with the decision, with Gerald Gunther
calling the decision “irresponsible” and “lawless.””* Nonetheless, it was a sign that
the federal judiciary was hesitant to address the issue, despite the efforts of others
in the legal community. And with Bowers, this negative trajectory continued in the
Supreme Court.

KENTUCKY: A WATERSHED IN SODOMY LITIGATION

In 1992, the Kentucky Supreme Court was the first state high court to strike down
a sodomy statute since the U.S. Supreme Court upheld the Georgia statute in
Bowers. Interestingly, the law was fairly new compared to the history of sodomy
laws, having been passed in 1974.7* In 1985 Jeffrey Wasson was one of twenty-
five individuals arrested for approaching undercover police officers for sex. In
the process of reviewing the case, a state district court declared the sodomy law
unconstitutional on privacy grounds. The decision was affirmed by a state circuit
court and appealed to the state supreme court.”> The court, by a 4 to 3 vote,
declared that the state’s prohibition against homosexual sodomy violated both
the privacy and equal protection provisions of the Kentucky Constitution.”® In
doing so, the court first disposed of the precedent of Bowers: “We are not bound
by the decisions of the United States Supreme Court when deciding whether a
state statute impermissibly infringes upon individual rights guaranteed in the State
Constitution so long as state constitutional protection does not fall below the
federal floor.””” The majority then took up the privacy issue, arguing that although
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the Kentucky Constitution did not contain an explicit privacy provision, Kentucky
judicial precedent created one. The majority cited the case of Commonwealth
v. Campbell, decided in 1909, which adopted a libertarian interpretation of the
Kentucky Constitution in regard to a right to privacy. The majority drew special
attention to quotations by Mill in the Campbell decision. Indeed, as Justice Charles
Leibson stated for the majority, “there is little doubt but that the views of John
Stuart Mill, which were then held in high esteem, provided the philosophical
underpinnings for the reworking and broadening of protection of individual rights
that occurs throughout the 1891 Constitution,” which was the basis of the Campbell
decision.”

In striking down the sodomy law, the court saw itself as part of a larger movement
providing greater protection for individual liberties, especially in terms of sodomy
law reform. The majority opinion cited several instances of both state supreme
and lower courts finding sodomy laws unconstitutional. Thus, rather than being
policy innovators, the majority saw itself as “but a part of a moving stream.””® As
a dissenting opinion pointed out, however, most of the movement in this stream
came from legislative repeal, not judicial enactment.®’ Despite their assertions to
the contrary, the majority in Commonwealth v. Wasson was clearly making new
policy for the State of Kentucky and acted in a novel manner in the realm of sodomy
law reform.

Since the Kentucky statute singled out same-sex sodomy for criminal sanction,
the majority also found the law unconstitutional on equal protection grounds. The
opinion went to great lengths to establish the immutable nature of homosexuality,
quoting Lawrence Tribe (who helped to argue the case against the state) and re-
lying on the evidence presented in amicus briefs.3! Having established this fact,
the majority emphasized that the right to be treated equally before the law was an
even more fundamental right under the Kentucky Constitution than the right to
privacy. Consequently, the statute failed rationality review, since it was based sim-
ply upon the approbation of homosexuals. “Simply because the majority, speaking
through the General Assembly, finds one type of extramarital intercourse more of-
fensive than another, does not provide a rational basis for criminalizing the sexual
preference of homosexuals.”?

The dissenters clearly saw the majority as making policy in a manner inappro-
priate for the judiciary. Generally taking a restraintist and strict constructionist
approach, those in the minority saw the decision as a slippery slope leading to
increased activism. In words that could have been uttered by Robert Bork, Justice
Robert Stephens declared that “the decision is a vast extension of judicial power
by which four Justices of this Court have overridden the will of the Legislative
and Executive branches. . . and denied the people any say in this important social
issue.”® This rhetoric, typically found in U.S. Supreme Court decisions, is also
visible at the state level, confirming that states have become the new battlegrounds
in the contest over the scope of individual rights.

The author of the majority opinion, Justice Leibson, was seen, before his death in
1995, as a leader of the Kentucky Supreme Court. Indeed, according to one account,
he was “arguably the most important jurist in recent Kentucky history.”$* It is no
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surprise that Leibson quoted Mill in the decision, since he favored a libertarian
approach to issues of individual rights. Indeed, a newspaper account noted his
“impassioned advocacy of individual rights.”®> He was a registered Republican
who was reelected with 72 percent of the vote in 1990,%¢ and, interestingly, taught
a course at the University of Louisville law school that emphasized using the state’s
constitution as a source of law protecting individual liberties®’—a combination of
advocacy and jurisprudence that centered around Millian notions of individual
rights.

For a decade leading up to the sodomy decision, the Kentucky Supreme Court
had become more activist and interpreted the Kentucky Constitution as affording
more protections than the U.S. Constitution. In 1983, the court struck down a law
allowing the state to supply textbooks to students in nonpublic schools; in 1989,
the court found a right to equal educational funding in the state constitution; and in
1990, the court found that the state constitution provided more extensive protection
against double jeopardy than the federal constitution.®® After Wasson, in 1993, the
court found a “right to die,” allowing the family of a comatose woman to take her
off life support.®

Thus, the decision in Commonwealth v. Wasson can be seen as part of a larger
trend on the part of the courts to expand individual rights under the Kentucky
Constitution.”® This libertarianism also came from some interesting sources. An
amicus brief filed by the Presbyterian Church (U.S.A.) in support of striking down
the sodomy law stated that the law “constitutes an impermissible infringement upon
the rights of privacy.”®! This reflects how profoundly imbedded libertarianism had
become in the U.S. political psyche. Even some prominent religious groups valued
privacy over morality.

KENTUCKY: THE POLITICAL RESPONSE

Shortly after the decision in Wasson, Kentucky Attorney General Chris Gorman
asked the Kentucky Supreme Court to reconsider its decision. Although the court
was not likely to do so, the attorney general used the opportunity to voice concern
over the antimajoritarian nature of the court’s decision. As the brief for the attorney
general asked, “On what basis will the courts of the commonwealth . . . override the
collective judgment of the elective representatives of the people. . . the traditions
of western civilization, the history of the U.S. and the history of the commonwealth
of Kentucky?*? Similarly, on one level, public reaction to the decision was quite
strong, including an anonymous death threat against the four justices who voted
to strike down the sodomy law. And in a clever melding of the debate over judicial
activism and cultural conservatism, Kent Ostrander of the Family Foundation called
the ruling the “Roe v. Wade of sodomy.” There was also some discussion in the
legislature about starting a ballot initiative to classify homosexuality as “abnormal,
wrong, unnatural and perverse.” This talk went nowhere, however.”?

This issue did not completely die, as attempts were made in 1994 to propose a
constitutional amendment overturning the decision; however, these attempts failed
to get out of the legislature. An amendment was passed by a House committee but
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was killed by Democrats. The amendment would have required a three-fifths vote
of the legislature before being placed on the ballot for popular ratification. Despite
the efforts of activists opposed to Wasson, there appeared to be little political will to
pass a constitutional amendment to overturn the decision.”* Another constitutional
amendment was considered in 1996 by conservative legislators, but was not even
voted out of a committee. The senate majority leader, a Democrat, understood the
contemporary politics of privacy. A constitutional amendment could, said David
Karen, overrule the courts, but “The only way to make an amendment work . . . is to
make it apply to everyone. That means it would have to apply to husbands and wives.
My feeling is that there is a growing number of people who believe government
does not need to be in the family’s bedroom.”> This was not an affirmation of same-
sex sexual privacy but a reflection that this type of sex generally is subsumed by
concerns for heterosexual privacy. One wonders what the senate majority leader’s
position would have been had this linkage not been developed by legal elites like
the ALI and had Mill not become the patron saint of sexual privacy.

TENNESSEE: THE TREND CONTINUES

According to one commentator, the Supreme Court of Tennessee “has become one
of the most activist courts in the nation.”® A part of this activism is the case of
Campbell v. Sundquist, where the court let stand the invalidation of Tennessee’s
Homosexual Practices Act, which states: “It is a Class C misdemeanor for any
person to engage in consensual sexual penetration. .. with a person of the same
gender.””” This form of the statute was passed by the legislature in 1989 as a part
of a comprehensive criminal law reform effort, when sodomy was downgraded
from a felony to a misdemeanor. The legislature affirmed the decision by the Ten-
nessee Sentencing Commission to remove vague “crime against nature” statutes
and specifically singled out same-sex sexual conduct,’® because the legislature
was convinced that “there were deleterious effects from a homosexual lifestyle,”
according to the Tennessee attorney general.”® Thus, in this case reform meant
reducing the penalty but keeping the moral sanction against sexual minorities.
The statute was challenged by local attorney Abby Rubenfeld, with support from
the AcLU.!% A Nashville circuit court judge found the law unconstitutional, stat-
ing: “The right to privacy .. . includes the right of sexual expression with another
consenting adult regardless of the gender of the sex partner.”'%! Recognizing the
politics of sodomy laws, Rubenfeld stated after the decision, “This case isn’t about
endorsing homosexuality. It’s an endorsement of the fundamental right to privacy,
which . . .is valuable to all Tennesseans, whether or not they’re gay.”'%? This argu-
ment apparently resonated with the public, because there was no overwhelming
negative response to the decision, save for a few letters to the editor.!%3

The Court of Appeals and the Tennessee Supreme Court affirmed the decision.
In declaring the act unconstitutional, the court of appeals first dismissed, like the
Kentucky court, citing the precedent of Bowers, since (quoting another case) “state
supreme courts, interpreting state constitutional provisions, may impose higher
standards and stronger protections than those set by the federal constitution.”!%*
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Unlike the Kentucky court, however, the Tennessee court relied exclusively on
the right to privacy to declare the Homosexual Practices Act unconstitutional. Al-
though the court recognized that no explicitright to privacy existed in the Tennessee
Constitution, it declared that this right is to be inferred from several provisions
of the Tennessee Constitution, such as freedom of worship and speech provisions
and provisions prohibiting unreasonable searches and seizures and the quartering
of soldiers.'% The court first defined this right to privacy in 1992 in the case of
Davis v. Davis, where the court declared a right to privacy in defending a father’s
right not to procreate from frozen embryos.'% In justifying this line of precedent,
the Campbell court declared, citing Davis, that while the framers of the Tennessee
Constitution could not have foreseen in vitro fertilization, “there can be little doubt
that they foresaw the need to protect individuals from unwarranted governmental
intrusion such as the one now before us, involving intimate questions of personal
and family concern.”!?7

In allowing this decision to stand, the supreme court perhaps was affirming a
sentiment it expressed in 1975 when, after upholding a sodomy law conviction,
it opined that it “would not be amiss for the legislature to take a new and fresh
look at Tennessee’s . . . “crime against nature” statute. Such a re-evaluation, in the
light of modern mores . .. would be in the public interest.”!*® The legislature did
reevaluate, but not to the court’s liking. The legislature had not gone far enough in
the direction of reform, thereby causing the courts to step in. Once again, Millian
libertarianism trumped majority will as expressed by the Tennessee legislature.
And in this case, like Kentucky, the direct beneficiaries were sexual minorities, no
longer dependent on heterosexual goodwill.

Thus, by the early 1990s, legal norms first articulated in the 1950s began to
take root in U.S. state courts. The next chapter will explore the continuation of
this phenomenon as other state courts took up the issue, often with mixed results.
Many state high courts continued the work of sodomy law reform, but this was not
guaranteed. The reasons for this inconsistency shed light on the role of courts as
agents of political and social change.



6 Lessons from Continued Sodomy
Adjudication

AS LITIGATION EFFORTS spread to other states, a mixed record devel-
oped. Some state high courts went the way of Kentucky and Tennessee, while
others were more hesitant, not wishing to challenge political and legal moralism.
However, sodomy law repeal efforts without litigation achieved even fewer results
for reformers. This demonstrates the significant power of courts to achieve change,
especially when that change is framed in a way that reinforces powerful strains of
a political culture.

TEXAS

Although the U.S. Supreme Court invalidated the Texas sodomy law in Lawrence
v. Texas in 2003, developments in Texas before this decision provide an excel-
lent example of the role that liberal legal arguments can play in contemporary
U.S. politics, as well as the continued salience of morality politics, especially in
socially conservative states where courts are more reluctant to act aggressively.
Until recently, Texas was one of four states to criminalize sodomy for persons of
the same sex only. A sodomy law dating from 1860 relied on common law inter-
pretations from the courts to give it effect, since the wording of the statute was
quite general.! The law was given specificity by the legislature in 1943, when a
discussion of specific body parts and specific sexual acts, including oral sex, were
included in the definition of sodomy.? This expansion of the law was upheld by
the Texas courts as a legitimate exercise of legislative authority and not violative
of any fundamental rights.>

In 1969, the revised law was challenged in federal court. The case first involved
a gay man (or as the case opinion stated “a confessed homosexual”) who had
been arrested for having sex with another man in a public restroom in Dallas.
The case was soon overshadowed with the concerns of heterosexuals, however,
since a married couple and a heterosexual male who claimed they lived under the
threat of future prosecution joined the case.* The case was heard in a U.S. District
Court, which declared the law unconstitutionally overbroad in that it implicated
the sexual acts of married couples. Relying on the recent precedent of Griswold v.
Connecticut, the court held that marital privacy was protected from such intrusion.
Additionally, the court adopted a Millian approach to the regulation of private
morality.

Sodomy is not an act which has the approval of the majority of the people. In fact such
conduct is probably offensive to the vast majority, but such opinion is not sufficient
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reason for the State to encroach upon the liberty of married persons in their private
conduct. Absent some demonstrable necessity, matters of (good or bad) taste are to
be protected from regulation.’

Among the examples from case law that the court cited in defense of this position
were cases involving nudism, hair regulation, distribution of political literature,
and receiving communist literature by mail.® Thus, it was not the rights of lesbians
and gay men the court was defending, but the marital privacy and a general right
to be free from the moral judgments of society. In fact, the case is remarkable for
its lack of discussion of homosexuality, despite initially involving the actions of
gay men. But privacy was clearly on the mind of this court, and it was offended by
the reach of the Texas sodomy law.

The Texas Court of Criminal Appeals was not happy with this decision. In
a separate sodomy case in the same year, the state court explicitly refuted and
refused to apply the holding of the federal court. Fundamentally, the Texas court
disagreed with the characterization of Griswold by the federal court: It was not
privacy in general that was implicated, but the distinction between birth control and
the practice of sodomy. Laws prohibiting the former were much more shocking and
offensive than those prohibiting the latter, since even the dissenters in Griswold
were offended by the birth control statute, the Texas court argued.” Consequently,
the 1943 revisions to the sodomy law were given the stamp of approval by the
highest criminal court in Texas.

But politically the tide was turning in favor of decriminalizing heterosexual
sodomy, and the Texas sodomy law was, in fact, revised in 1974 to eliminate
penalties for heterosexuals.® The 1974 law made it a Class C misdemeanor to
engage in “deviate sexual intercourse” with members of the same sex. The penalty
for the infraction was a $200 fine. The revision of the law stemmed from a general
Penal Code revision begun in 1965. In 1968, the Texas State Bar Commiittee on the
Revision of the Penal Code specifically addressed the issue of same-sex sodomy. At
this time, a draft revision was put forth that did not make same-sex sodomy a crime.
Drawing on the precedent of the Model Penal Code and the efforts of other states’
repeals of sodomy laws, the staff of the committee made this recommendation.’
After some discussion, the committee eventually decided to keep the criminal
provision, but reduce the offense to a misdemeanor. This provision passed by a
5 to 4 vote. The committee readdressed the issue in 1970, but the position did
not change, despite the hopes of the staff who had pushed for the provision’s
reconsideration. The changes were first presented to the legislature in 1971 but
died in committee. It finally passed two years later as a Class C misdemeanor that
removed the threat of jail time and provided for a maximum $200 fine. The original
proposal had been for a Class A misdemeanor, a more severe infraction.'”

Questionnaires given to the members of the committee reflect a fairly pre-
dictable set of motivating factors. The four who voted to decriminalize generally
justified their vote on libertarian grounds and a belief in the right to privacy. They
also thought that decriminalizing sodomy would be good for the mental health
of gays and save taxpayers money in law enforcement efforts. Those opposed to
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decriminalization feared the impact on families and were convinced that it would
lead to increased homosexual activity and persons. They also did not want to re-
move the general moral stigma. All members of the committee realized the political
dynamic of the situation and feared that decriminalization would jeopardize the
entire reform effort.!!

Thus, even if the committee’s recommendation had gone the other way, there is
little chance that complete decriminalization would have survived the legislative
process, even though it did so for heterosexual sodomy. And despite the more
progressive elements of the committee, no one put forth a strong defense of the
dignity and equality of lesbians and gay men. Indeed, according to Randy Von
Beitel, “one of the most striking conclusions to be drawn from reading the minutes
of the Committee’s deliberations is the total absence of the view that homosexual
acts and relationships are just as morally valid and correct as their heterosexual
counterparts.”!?

Nearly two decades later, several plaintiffs brought suit against the law, and
it was declared unconstitutional by a state district court judge in Austin. The
plaintiffs argued that the sodomy law violated due process, privacy, and equal
protection provisions of the Texas Constitution.!3 On appeal, the Third Court of
Appeals affirmed the ruling, largely relying on privacy arguments. According to
Chief Judge Jimmy Carroll, “We can think of nothing more fundamentally private
and deserving of protection than sexual behavior between consenting adults in
private.”'* The court alluded to an equal protection problem as well. After they
established the privacy right, the judges declared that “it cannot be constitutional,
absent a compelling state objective, to prohibit lesbians and gay men from engaging
in the same conduct in which heterosexuals may legally engage.” And the court
rejected the state’s interest in preserving public morality as a compelling interest,
asking, “If lesbians and gay men pose such a threat to the state, why then does the
state not enforce the statute on a regular basis?”’!

The court, then, presented a rather sweeping renunciation of the Texas sodomy
law and the state’s efforts to preserve it. This is perhaps no surprise, since the
Austin court is generally considered to be one of the most liberal in the state.'® But
the fact that the court relied on the right to privacy was politically controversial in
Texas beyond the issue of gay rights. Many pro-life groups were concerned that
a strengthened right to privacy could endanger some abortion laws still on the
books in Texas. The right to privacy was still not fully defined in Texas law, having
been first articulated by the Texas Supreme Court in 1987 in a case involving a
mandatory polygraph test for state employees in certain agencies.!”

Inthat case, Texas State Employees Union v. Texas Department of Mental Health
and Retardation, the supreme court admitted that the Texas Constitution contained
no explicit provision defining a right to privacy. But like Justice William O. Dou-
glas’s reasoning in Griswold v. Connecticut, the court maintained that various
provisions of the Texas Constitution create a “zone of privacy.”!® It was the pri-
vacy argument upon which the Third Court of Appeals ultimately relied in State
v. Morales, declaring: “The State has not met its burden of showing that a com-
pelling government objective justifies the intrusion §21.06 [the specific statutory
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provision] makes into appellees’ private lives.... We expressly decline to de-
termine whether §21.06 violates the state guarantees of due process or equal
protection.”!® Even this aggressive pro-gay decision could not bring itself to em-
brace equal protection claims, instead relying on the bulwark of Millian jurispru-
dence.

The issue of standing was also implicated in Morales. Since there was no
arrest of any of the plaintiffs, the state argued that they lacked standing to sue.
Especially since, in Texas law, civil courts generally do not have jurisdiction to
overturn criminal statues on constitutional grounds. The Court of Criminal Appeals
maintains this jurisdiction. An exception to this rule was created in Passel v. Fort
Worth Independent School District. This 1969 case held that when property rights
are implicated, a civil court could overturn a penal statute. The plaintiffs in Morales
argued that this also applied to personal rights, and the Third Court of Appeals
agreed. The court also agreed with the plaintiffs, against the state’s arguments, that
they faced actual harm, even though prosecution was unlikely, since, according
to the court “they have shown that the statute causes actual harm which goes far
beyond the mere threat of prosecution.”?? Thus, the court clearly wanted to make a
statement about the validity of the Texas sodomy law. Otherwise, they could have
ruled narrowly and dismissed the case due to a lack of standing. Also, a year later
in the case of City of Dallas v. England, the Third Court of Appeals (made up
of three judges different from those who ruled in Morales) upheld a lower court’s
finding that §21.06 was unconstitutional. In this case, the statute was used as the
basis for the denial of employment in the Dallas Police Department of an admitted
lesbian.?! This aggressive adjudication, however, would not continue up the ladder
of the Texas court system.

As previously indicated, in Texas law, there are two courts of last resort: the
supreme court, which hears civil and constitutional matters, and the criminal court
of appeals, which has jurisdiction in all criminal appellate matters. Texas Attorney
General Dan Morales decided to appeal to each court to cover the state’s bases.
It was not clear which was the appropriate court, since the parties that originally
challenged the sodomy law were never prosecuted. Ultimately, the criminal court
of appeals rejected the case, since no crime was committed, but the supreme court
agreed to hear the appeal. On January 3, 1993, the Texas Supreme Court heard
ninety minutes of oral arguments on the appeal. As an indication of the attention
given to this litigation, Court TV taped the arguments for later broadcast. The oral
argument took a predictable course, with the attorney for those challenging the
statute presenting Millian arguments. As Patrick Wiseman told the court, “You
ought to have a damn good reason to poke around in someone’s bedroom,” ob-
viously appealing to the majoritarian concern with the right to privacy. Assistant
Attorney General Harry Potter I1I put forth two main arguments: the law is never en-
forced and posed no threat, and the law is reasonable since it represented the moral
judgment of the citizens of Texas. The topics of questioning ranged from abortion,
drugs, and witch-burning to gay and lesbian psychology. Under questioning Potter
admitted that he could not argue that lesbians and gay men were psychologically
suspect, largely because he could find no credible experts to testify.??
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However, this position was put forth by a group of thirty Texas legislators in
an amicus brief. The legislators argued that homosexuality “endangers the public
health,” since it is a psychiatric condition that is “closely associated with other
anti-social, deleterious behavior.”?3 Indeed, the brief rejected the judgment of the
psychiatric community on homosexuality and argued that “The only reason the
American Psychiatric Association had delisted homosexuality as a mental dis-
order is the relentless intimidation and political pressure applied to the APA by
militant homosexual activists.”>* Interestingly, then, opponents of sodomy law
repeal were more confident refuting rather unanimous professional medical and
scientific judgment than refuting the right to privacy.

During oral arguments, the judges appeared to be divided, asking questions
that were both skeptical and supportive of the government’s position. Justice Craig
Enoch was concerned that overturning the sodomy law would lead to the invalida-
tion of other criminal laws. He was also skeptical of the distinction that attorney
Patrick Weisman made between sodomy and growing marijuana. Wiesman argued
that the state had an interest in regulating the growth of marijuana, but not sodomy,
since drug trafficking is a real social problem, whereas private, consensual sex is
not. Enoch argued that someone growing marijuana for his or her own use would
not pose a threat to society—essentially trying to poke a hole in the “harm prin-
ciple” argument. Justice John Cornyn was also skeptical of the merits of the case
and inquired why homosexuals were harmed, since the sodomy law was never
enforced. Conversely, Justice Robert Gammage brought up the equal protection
issues, asking Potter why the state was able to justify enforcing sodomy laws only
against lesbians and gay men. Obviously, the court was not of one mind on the
appeal . ?

While the Texas Supreme Court was mulling over the decision, the Texas leg-
islature was thrust into the sodomy debate. According to a law passed by the
legislature in 1991, all state criminal laws were slated to expire in 1994. The legis-
lature had begun the process of rewriting these laws two years prior, and the issue
of the sodomy law resurfaced as a part of this process.’® One legislator wished
to extend the sodomy prohibition to heterosexuals, thus reversing the earlier deci-
sion of the legislature decriminalizing sodomy for heterosexuals. Representative
Warren Chisum’s proposal was adopted by the House by a vote of 74 to 48—not
exactly a ringing endorsement for Millian principles. The Senate had already voted
to remove the same-sex sodomy provision, so the House was making a particularly
distinctive statement. In defending his proposal, Chisum argued that the law would
fight the spread of sexually transmitted diseases like AIDS.?’

In a conference committee convened to come up with a final version of the
criminal law revision, the House conferees rejected the will of the House and
eliminated Chisum’s proposal, but they voted 3 to 2 to keep the same-sex sodomy
prohibition. The Senate conferees conversely voted 4 to 1 to eliminate the law.
This issue, along with hate crime legislation, threatened to torpedo the entire
criminal law revision. The House was being recalcitrant on both issues, since the
hate crime law would have provided for stiffer penalties for crimes motivated by
race, religion, or sexual orientation. One legislator stated: “I think the Senate will
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approve the penal code if that provision [the prohibition of same-sex sodomy] is
in there or not in there. I don’t think the House will. That’s the difference.”?®

This turned out to be a prescient statement, since the next day the House and
Senate conferees unanimously agreed to keep the same-sex sodomy prohibition
while eliminating the heterosexual prohibition, thereby affirming the statutory
status quo. On a previous vote, only two House conferees wished to eliminate
both provisions, leading the chief Senate conferee, Senator John Whitmire, to see
the writing on the wall. Ultimately, Whitmire did not think defending the rights
of lesbians and gay men was important enough to thwart the entire penal code
revision. He stated: “I thought it was too important to solve those problems and
get on about making Texas a safe place, versus getting pulled down in the gutter
with . . . proponents of a political and social agenda.” He also indicated that although
he thought the reconciled version of the law perpetuated bigotry, he deferred to
the process that was taking place in the judiciary. In optimistic support of judicial
action in the area he stated, “the (Texas) Supreme Court is dealing with it, and it’s
been struck down by two (other) courts.”?’

Despite Whitmire’s optimism, the Texas Supreme Court dismissed the appeal
from the Third Court of Appeals. By a 5 to 4 vote, the justices decided that they did
not have jurisdiction in the matter, since none of the plaintiffs had been charged
with a crime, and “there is no allegation . . . that the statute will be enforced.” The
oral arguments were a good harbinger of what was to come, since those justices
most critical of the plaintiffs’ claims, Cornyn and Enoch, voted with the majority,
while Justice Gammage, who posed the equal protection concerns, voted with the
minority. But the skeptics obviously won the day. The decision technically invali-
dated the lower court decision, and in the confused aftermath, both sides declared
limited victories: Those opposed to the sodomy law could point to another lower
court decision that struck down the sodomy law in City of Dallas (the lesbian dis-
crimination case). Most significantly, however, the court ducked the issue, leaving
the decision ultimately up to the political branches. According to the only openly
gay member of the legislature at the time, “I find it reprehensible that the gutless
majority of the Texas Supreme Court has found a way to sidestep the issue.””°

Due to the court’s ducking, the issue was thrust into the ongoing gubernatorial
race between Governor Ann Richards and George W. Bush. Richards declared
that she would not oppose its repeal. According to a spokesman, “What it [the
sodomy law] really is, is an unenforceable law that has no place in Texas. Our law
enforcement officials have plenty of real crimes to worry about.”3! Thus, Richards
was unwilling to defend the rights of lesbians and gay men positively, especially
in a close election campaign. The sodomy issue was simply a way to emphasize
her “law and order” message. Her opponent was more forthright, however. George
W. Bush said he would definitely veto a sodomy law repeal, stating, “I think
it’s a symbolic gesture of traditional values.” Jeff Fisher of the American Family
Association echoed this position: “I think pigs will fly before you’ll see the sodomy
statute overturned in a normal legislative process. I think it’s pretty clear that the
people of Texas want that law on the books.”*? He was right. The Texas legislature
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did not repeal the law. The United States Supreme Court would be required to
invalidate the law.

MONTANA

A year after Tennessee’s sodomy law was invalidated, the Montana Supreme Court
struck down the section of the state’s deviate sexual conduct statute that criminal-
ized sexual conduct between persons of the same gender.’* Gay rights advocates
in Montana attempted a legislative repeal in 1991 but were rebuffed. According
to Nancy Gryczan, who became lead plaintiff in the litigation, “We heard horrible
abuse in the Legislature . ... We saw we were getting nowhere, so we took it to the
courts.”>* Based on a suit filed in 1993, Montana District Judge Jeffrey Sherlock
invalidated the law on privacy grounds, the main argument put forth by the plain-
tiffs. In Millian terms he declared, “Since Plaintiffs’ activities do not harm anyone,
it is hard to understand why anyone needs to be concerned with what these people
do in private.”?>

The Montana case is interesting, since there is an explicit privacy provision in the
Montana Constitution that was at the time relatively new, in constitutional terms,
having been drafted in 1972. Article 2, Section 10 states: “The right of individual
privacy is essential to the well-being of a free society and shall not be infringed
without the showing of a compelling state interest.”*® Indeed, the provision is a
reflection of Montana’s unique concern for individual rights. Its framers wished
to update the Montana Constitution by adding an explicit privacy provision.’” But
the relationship between the adoption of this provision and the protection of the
privacy of sexual minorities is not clear. There is evidence that concern over the
legitimization of homosexuality led to a change in the privacy provision. During
debate over the privacy clause in the Montana Constitutional Convention of 1971—
1972, concerns about homosexuality may have led to the narrowing of the proposed
privacy provision. The initial privacy clause was unanimously adopted, and it
merely asserted the importance of the right to privacy. However, after a proposal
was made to decriminalize all consensual sexual conduct (which was soundly
defeated), the delegates reconsidered their initial vote on the privacy clause, now
deciding to narrow it by adding that the right to privacy could be infringed given a
“compelling government interest.” It is likely that fear of decriminalizing sodomy
led to a narrowing of the provision. Indeed, as further evidence of the fact that
sexual minorities were outside of privacy protection in Montana, the legislature
adopted a revision of the criminal code in 1973 that retained sodomy law violations
as a felony and made the crime applicable only to same-sex acts.*®

Reversing a trend that saw Montana courts defer to the legislature and local
prosecutors on the sodomy issue, the Montana high court affirmed the lower court’s
decision. Like other state courts, the justices dismissed the federal precedent of
Bowers v. Hardwick and found its justification in the Montana Constitution alone.>
The court’s decision was a strong affirmation of the right to privacy that began with
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a discussion of the privacy jurisprudence of Louis Brandeis and ended with a rather
unequivocal statement:

Quite simply, while legislative enactments may reflect the will of the majority, and,
arguably, may even respond to perceived societal notions of what is acceptable con-
duct in a moral sense, there are certain rights so fundamental that they will not be
denied to a minority no matter how despised by society.*0

The court was also aware of developments in other states, as it explicitly cited the
litigation in Tennessee.*! And the court was unanimous on the outcome, with one
judge preferring to rely on equal protection arguments, not privacy.*?

Thus, unlike the Tennessee court, the Montana court was on surer footing in
defending the right to privacy, though perhaps no less controversial in applying it
to same-sex sexual conduct. Nothing in the political events in the decades leading
up to Gryczan would indicate that the court was responding to increasing political
liberalization on gay rights. Indeed, political activity since Gryczan demonstrates
that court decisions invalidating sodomy laws are not always unquestioned by
political actors. During the 1990s, the Montana legislature voiced strong opposition
to homosexuality. In 1995, the Senate passed a bill, by a margin of 32 to 18, that
would have required persons convicted of violating the gay-only sodomy law to
register with local law enforcement for life.*> Only after statewide and national
negative reaction to this provision and a veto threat from the Republican governor,
Marc Racicot, did the Senate back down.** As of the 2001 session, the legislature
refused to take the invalidated sodomy law off the books. Votes have been close
but not successful. Legislators, determined to keep the perceived moral sanction
in place, as well as the hope of future prosecution, have refused to accept fully the
supreme court’s decision. According to one legislator, “There still is potentiality,
and probably should be potentiality, for prosecution.”* But the larger story is of
an aggressive judicial decision that staked out a claim for gay rights in Montana
politics in a state not particularly receptive to gay rights claims.

The litigation over Montana’s sodomy law provides an interesting and telling
glimpse into the dynamic at the heart of this inquiry: liberalism and gay rights
claims. Whereas in Gryczan the Montana Supreme Court relied on a strictly neg-
ative conception of freedom, arguments were presented to the court advocating
a richer notion of individualism and freedom. In particular, Montana’s “dignity
clause” led lawyers opposed to the sodomy law to put forth neo-Kantian argu-
ments. However, reflecting negative liberalism’s dominance in the United States,
the court did not listen.

The plaintiffs’ brief first outlined the standard privacy arguments and tied them
to the Montana Constitution and the litigation preceding Gryczan, but it also pro-
vided “an alternate basis for affirming the lower court.” The basis lay in the “dignity
clause” of the state’s constitution that reads: “The dignity of the human being is in-
violable.” The brief argued that this clause should be an independent, freestanding
clause for courts to use to judge legislation beyond the privacy or equal protection
clauses of the Montana Constitution. To define “dignity,” the brief used a definition
that requires each individual to “be permitted to participate equally in the honor
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and opportunities available in the society,” thereby grounding the opposition to
sodomy laws in a richer notion of personhood.*®

An amicus brief from the Women’s Law Caucus of the University of Montana
School of Law argued the neo-Kantian perspective more aggressively. The brief
pointed to the fact that delegates to the convention who wrote the current consti-
tution explicitly relied on Kantian arguments, citing the philosopher in a report
on the dignity clause. The brief noted that the report “quotes a passage from Kant
in Foundations of the Metaphysics of Morals. In this passage, Kant makes clear
his belief that the ‘inner worth’ of each human being, his or her dignity, is found
in his or her capacity to act as an ‘autonomous member of the realm of ends.””*’
The direct citation of Kant by lawyers reflects the capacity of the law to push the
boundaries of political discourse: It makes sense that members of a constitutional
convention used these arguments in the neo-Kantian 1970s and that lawyers trained
in this tradition would use these arguments in litigation.

It also illustrates the limits of this dynamic, however, since the court refrained
from using this argument, instead grounding its decision in a strictly negative
freedom framework. The court asserted the strong, but clearly negative, principle
that

all adults regardless of gender, fully and properly expect that their consensual sexual
activities will not be subject to the prying eyes of others or to governmental snooping
or regulation. ... Moreover, while society may not approve of the sexual practices of
homosexuals . . . that is not to say that society is unwilling to recognize that all adults,
regardless of gender or marital state, at least have a reasonable expectation that their
sexual activities will remain personal and private.*3

In other words, society may strongly disapprove of homosexuality, but it must,
out of fear of government intrusion, let consenting sex be private and protected as
such. Nothing here reflects Hart’s arguments about the central role that sexuality
plays in personhood. Rather, the court’s statement is one that Learned Hand would
have embraced wholeheartedly.

GEORGIA

In Powell v. Georgia, the Georgia Supreme Court invalidated the very law that the
U.S. Supreme Court upheld in Bowers. According to the Georgia Supreme Court
in Powell, Georgia has a long history of privacy jurisprudence “which is far more
extensive than the right of privacy protected by the U.S. Constitution.”** The court
also asserted that “consensual, private, adult sexual activity...is at the heart of
the Georgia Constitution’s protection of the right of privacy.”>® This case marked
an abrupt change in the thinking of the Georgia Supreme Court in regard to the
constitutionality of sodomy laws. Only two years earlier, the court upheld Georgia’s
statute that prohibited the solicitation of sodomy in Christenson v. State.>' The court
was divided, with a three justice plurality declaring: “The right to determine what is
harmful to health and morals or what is criminal to the public welfare belongs to the
people through their elected representatives.”>? Obviously, the position was not a
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strong one in the court, since it would soon be replaced by a more important concern
for the right of privacy. As Andrew Jacobs presciently wrote in 1996, “The extreme
fragmentation of the Georgia court leaves the door ajar to future challenges to the
statute, and likely portends future challenges in other jurisdictions.”>* Change can
happen quickly in state courts, making them receptive arenas for policymaking
based on rights claims. Additionally, Powell provides no better example of the role
currently being played by judicial federalism. A law upheld by the U.S. Supreme
Court was found to be unconstitutional using a higher standard of review at the
state level; the same law led to two very different outcomes.

The Georgia court has become less conservative in recent years. Indeed, five of
the seven justices were appointed by Democratic Governor Zell Miller, although
the justice most perceived as being conservative was also appointed by Miller.
In addition to the sodomy ruling, the court has reversed several death penalty
cases and has begun to scrutinize the actions of police and prosecutors. It also
invalidated a state law that banned outdoor advertising by businesses engaged in
adult entertainment.>*

As with decisions in other states, a bit of political activity followed, but nothing
was done to challenge directly the court’s decision. The lieutenant governor elect,
Mark Taylor, stated: “I think there needs to be a law of some sort on the books.” But
he also hinted at the political reality, stating, “[i]t’s an issue the Legislature would
rather not deal with.’>> Although overruling the decision was a high priority for
conservatives, the political reality was perhaps best articulated by Georgia House
Judiciary Chairman Jim Martin: “I'd hate to think we’d be silly as to try to amend the
Georgia Constitution to take away a person’s individual liberty rights in this area.
There is a point of personal liberty beyond which government shouldn’t intrude.”>

LoUuIsiANA

Like Texas, Louisiana presents more of a mixed bag concerning sodomy law ad-
judication and points to the effects of court ambiguity. Lower courts have struck
down the state’s sodomy law, which makes no gender distinction, in recent years,
but the state high court has upheld the law, as recently as 2002. Before the U.S.
Supreme Court settled the matter in 2003, a struggle took place in the state, with
lower courts repeatedly taking up the issue while the clearly conservative supreme
court repelled attempts at sodomy law liberalization. The legal arguments made
some headway in the legislature, where advocates saw some movement while em-
phasizing privacy arguments, especially since the law is so broad. But the fact
remains that morality politics was still quite salient, given that the high court was
unwilling to interpret the Louisiana Constitution in a matter that would challenge
the legislature.

After early challenges to the sodomy law were rebuffed by the state high court in
the 1970s,’ little happened on the litigation front until the 1990s. In the early part
of the decade local attorney John Rawls brought two challenges to court.’® In one, a
trial court struck down the law under the Louisiana Constitution’s privacy provision,
generally defending the “privacy of the bedroom.” On appeal the supreme court
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used a standing argument to avoid direct consideration of the sodomy law as it
related to consensual sex acts. The trial court had argued that the entire law was
implicated. Two justices were uncomfortable with the law, however. Justice Revius
Ortique agreed with the majority on the standing issue, but urged the legislature to
update the law, stating that “[m]orality statutes should reflect the moral standards of
the era and not those of the turn of the previous century.”>® Chief Justice Calogero
dissented, arguing that standing should have been granted, since “[f]lew areas of
personal autonomy are more private than sexual intimacy between consenting
adults.”®® Calogero was accustomed to being in this position, having dissented in
the cases upholding the sodomy law in the 1970s. His opposition to the law was
longstanding.

The case was remanded to the trial court for reconsideration given the court’s
holding, but it was clear that the trial judge did not like the law and was out to strike
it down under any rationale. Consequently, he reacted favorably to the plaintiffs’
claim that the law was unconstitutional on nine grounds other than privacy, finding
validity in three of these claims: equal protection, cruel and unusual punishment,
and the sodomy law as a bill of attainder. The supreme court again overruled
(Baxley 11), asserting that these grounds were a bit of a stretch constitutionally
(for instance, the law applies equally to persons regardless of sexual orientation)
and asserting the right of the legislature to preserve a sodomy law, especially
given its historical precedent. Any changes in the trajectory of history were up
to the legislature to make, according to the high court. Calogero again dissented,
stating his privacy objection to the law and specifically finding the punishment for
violating the law excessive.®!

This tug-of-war between lower courts and the high court continued. In the
same year as Baxley 1, a judge granted an injunction against enforcement of
the sodomy law on privacy grounds, but the state supreme court refused to hear
the case.®? The injunction was eventually dropped after law enforcement officials
in the parish where the case originated agreed not to enforce the law.®> Despite the
vocal objections of some of its members, the Louisiana Supreme Court was not
willing to back down from its tradition of defending the state’s sodomy law.

This, however, did not deter more challenges. In the late 1990s, two prominent
challenges began making their way through the Louisiana courts. One case was the
continuation of litigation begun in 1994 by Rawls in LEGAL v. State; the other was
the result of a criminal conviction for heterosexual date rape. In this case, Michael
Smith was charged with rape and aggravated crime against nature. He was acquitted
of the rape charge but found guilty on the crime against nature count (in this case,
oral sex). The encounter involved heterosexual sex. The Louisiana Fourth Circuit
Court of Appeal overturned Smith’s conviction as a violation of privacy under the
Louisiana Constitution.®* The unanimous three-judge panel, citing the Georgia
decision, stated: “There can be no doubt that the right of consenting adults to engage
in private, non-commercial sexual activity, free from governmental interference,
is protected by the privacy clause of the Louisiana Constitution.”®

Not surprisingly, the Louisiana Supreme Court reversed. Resistance to judicial
activism grounded the decision. As the majority opinion summarized, “The court
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is not inclined, and does not intend, to discover new constitutional rights in the
Louisiana Constitution.”® Consulting the historical record, the court found no
evidence of a constitutional right to privacy, especially as it related to sexual
matters. The court pointed out that the crimes against nature law in Louisiana
dates to 1805, and a constitutional right to privacy certainly cannot include long-
proscribed criminal activity. In typical fashion of failing to separate a wide range
of sexual activity from other private activities typically under the purview of the
criminal law, the court declared that if such a right to privacy existed, “the state
could no longer enforce laws against consensual incest, fornication, prostitution,
drugs, etc.”’® In fact, the decision is explicitly anti-Millian.

By equating the general constitutional guarantees of “liberty” or “privacy” to all
Louisiana citizens with the right of each individual citizen to engage in self-indulgent
but self-contained acts of permissiveness, this court would be calling into constitu-
tional question any criminal statute which proscribes an act that, at least to the
satisfaction of a majority of this court, does not cause sufficient harm to anyone
other than the actual participants.®

The court, then, sided with Patrick Devlin and against John Stuart Mill and H. L.
A. Hart on the question of the public harm of private actions and clearly saw the
value in regulating such actions. It is striking to see a court so forcefully adopt this
position in the face of the opposite trends of the past half century.

Interestingly, the Louisiana Supreme Court cited Powell v. Georgia, but it did
so negatively and disapprovingly. The majority cited a dissent rejecting a right to
privacy and dismissed the majority in Powell, citing the Georgia court’s flip-flop. In
amoment of candid parochialism, the Louisiana court declared: “We are not bound
by foreign courts.”® The court indicated, in a footnote, that the Fourth Circuit
Court relied on Powell, Commonwealth v. Wasson, and Campbell v. Sundquist, but
it refused to take part in such a policy innovation.”®

Rawls’s challenge further exemplifies the back-and-forth nature of the litigation
in Louisiana. After a trial in which thirty-one witnesses were called by the plaintifts
to demonstrate the legitimacy of homosexuality and the negative effects of the
law on lesbians and gay men, a judge found the law to be unconstitutional. New
Orleans district court judge Carolyn Gill-Jefferson found after the trial that “[t]he
state has presented no evidence, much less the required compelling state interest,
to justify its intrusion on plaintiff’s constitutionally protected right of privacy.”
Indeed, the state only presented three witnesses at trial, one who claimed to be able
to cure homosexuality.”! Given the holding in Smith, however, the supreme court,
on appeal, remanded the case to Gill-Jefferson for clarification. But Gill-Jefferson
did not change her position and issued a permanent injunction against enforcement
of the law.”

Since Gill-Jefferson’s decision was based on privacy alone, and Louisiana’s
sodomy law is broad, Rawls appealed her decision to the Fourth Circuit Court of
Appeal on more specific gay rights claims. Generally using discrimination and cruel
and unusual punishment arguments, Rawls claimed that the law unfairly targets
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same-sex relations. Gill-Jefferson had ruled that the sodomy law only implicates
conduct, not status. Taking a more substantive view, Rawls argued before the
court of appeal that “[t]his law has no more to do with conduct than Jim Crow
did with seats on the bus; they had to do with status, who was on top and who
was on the bottom.””® Relying on reasoning like that of Hart’s, Rawls argued that
same-sex couples cannot engage in anything but sodomy and are thereby denied
access to intimacy, even though the law applies to heterosexual sex as well.”*
But given the supreme court’s reluctance to embrace minimal privacy arguments,
this would have been an unlikely path. Indeed, the supreme court overruled Gill-
Jefferson on the privacy issue but remanded the case to an appellate court to
consider other constitutional challenges.”> This court rejected equal protection
arguments, holding that there is no evidence that the law is used to discriminate
against sexual minorities.”®

There also was little political support for Rawls’s position in Louisiana. Even
critics of the law generally did not frame the opposition in terms of substantive
gay rights but privacy. The leading newspaper, in criticizing the supreme court in
Smith, called the law “big government at its worst,” and called for the legislature
to repeal the law “and keep the government’s eyes out of Louisiana’s bedrooms.””’
Even Rawls knew where the political argument was anchored, stating after Smith:
“This is an equal opportunity court. They think it is all right to have the government
invade everybody’s bedrooms, not just gay people’s.”’® But he hoped to add to this
with his legal arguments, indicating that there is a separation between political and
legal language and rhetoric—at least in the eyes of legal elites.

The legislature did, in fact, respond to the discussion created by the litigation. In
May 2001, a House committee voted 5 to 3 to eliminate the sodomy law. Echoing
the Times-Picayune, the bill’s sponsor stated: “This bill is a privacy bill. It says
‘Big Brother, we don’t want you in our bedroom.”””® The full House voted 47 to
45 to follow the recommendation of the committee, but this was six votes short of
arequired fifty-three for a majority of the chamber (twelve members did not vote).
The privacy issue was clouded by concerns over the need to combat public sex and
prostitution, as well as religious and moral concerns. As one Republican supporter
of the repeal stated: “A lot of you have told me in private, ‘Man, I can’t vote for
this bill—those religious people back home will kill me.”’%° Perhaps demonstrating
that privacy arguments do not always spell success, especially when courts do not
take the lead, opponents framed the issue around the acceptance of homosexuality.
According to one legislator, “The heart of this legislation has nothing to do with
what married couples choose to do. This has everything to do with legitimizing
homosexuality.”8! Interestingly, opponents and attorney Rawls were in agreement
on this point. The Senate voted by a margin of 23 to 12 to decriminalize sodomy,
thereby forcing the House to reconsider this issue.®> But House members were not
willing to do so, rejecting the Senate’s position by a vote of 104 to 0. One round
of controversy was enough.®3

Indeed, advocating for lesbian and gay rights in Louisiana can be difficult. De-
spite the presence of a large gay community in New Orleans and some progressive
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laws in the city, the rest of the state reflects a conservative morality. In 1999,
Governor Mike Foster reflected this sentiment by stating that pending antidiscrim-
ination bills based on sexual orientation “don’t sound like Louisiana-type bills.”%*
Any ground gained by lesbian and gay rights advocates has been gained with some
courts in Louisiana articulating a right to privacy that broadly encompasses almost
all consensual sexual activity. Advocacy groups are attempting to build coalitions
with other progressive forces in the state, like labor and abortion rights groups,®
but before the Lawrence decision, attempts at liberalization in Louisiana were
destined to flounder on the shoals of morality politics.

TEXAS: ROUND TwWO

Despite assurances from the Texas Supreme Court in Morales that the sodomy law
would never be enforced, two men, John Geddes Lawrence and Tryon Gardner,
were arrested in September 1998 after police entered Lawrence’s home and found
the two engaged in consensual sodomy. The police were responding to a report of
an armed intruder—a false report given to the police by Gardner’s roommate.3¢
The case was taken up by Lambda as part of a coordinated effort to eliminate dis-
criminatory sodomy laws. The group was simultaneously working on the sodomy
law challenges in Louisiana and Arkansas, both of which, like Texas, had “gay
only” sodomy laws. The previous litigation in Texas was not coordinated from
a national litigation organization, but was fueled by the effort of local lawyers.
Energized by the decision of the Georgia Supreme Court, Lambda decided to get
aggressive with sodomy laws still on the books. Referring to the Georgia case,
Susanne Goldberg of Lambda stated: “That should help lay the groundwork to
overturn the Texas law.”%’

At the original trial, Lawrence and Garner pled no contest and were fined.
They appealed the decision to the Fourteenth Court of Appeals in Houston. That
court reversed the trial court’s decision and held that the Texas sodomy law was
unconstitutional.®® Lawrence and Gardner had challenged the law on four grounds:
federal equal protection, state equal protection, state privacy provisions, and federal
privacy provisions.®® The majority were reluctant to rely on privacy arguments,
since, as they noted, the Texas Supreme Court ruled in 1996 that the right to privacy
was not very broad.”® Therefore, the court focused on the Texas Equal Rights
Amendment and equal protection concerns. The Texas Constitution states that
“equality under the law shall not be denied or abridged because of sex, race, color,
creed, or national origin.”®! In a similar manner to that of the Hawaii Supreme Court
in Baehr v. Lewin, the 1993 same-sex marriage case (which the Texas court did
not cite), the majority claimed that the Texas sodomy statute was unconstitutional
because it outlawed activity based on gender: If a man and a woman can legally
practice sodomy, the majority argued, and it is illegal for two men or two women to
do so, the prohibition is based on the gender of one of the latter pairings. The state
argued, like the state of Virginia in Loving v. Virginia, that gender discrimination
was not implicated, since the statute applied equally to men and women. But the
court rejected this claim.
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We ... reject the equal application argument. . . . Merely punishing men who engage
in sodomy with other men and women who engage in sodomy with other women
equally does not salvage the discriminatory classification contained in this statute.
The simple fact is, the same behavior is criminal for some but not for others, based
solely on the sex of the individuals who engage in the behavior. In other words, the
sex of the individual is the sole determinant of the criminality of the conduct.%?

One of the three judges dissented, arguing that the Texas Equal Rights Amend-
ment was not intended to protect same-sex sex acts. In what he referred to as the
majority’s “farcical interpretation,” Justice Harvey Hudson argued that this posi-
tion was used by opponents of the amendment who “theorized it would mandate
the construction of unisex restrooms. .. decriminalize homosexual conduct, and
legalize same-sex marriages.”®> The majority replied that its duty was to apply
the plain language of the amendment and not be concerned with moral judgments
about the nature of homosexuality. They were merely compelled by the language
of the constitution and the circumstances of the case at hand. “Our Constitution
does not protect morality; it does, however, guarantee equality to all persons under
law.”%*

In his dissent, Hudson also took an explicitly Devlinian position on morals
legislation, citing cases from the early twentieth century on the proper scope of the
police power. He cited Montesquieu’s and Blackstone’s condemnations of sodomy,
and, clearly reflecting his normative position, stated rather strikingly that “[if]
good and evil are to be anything other than relative, highly mutable concepts, they
must rest upon divinely instituted principles.” Curiously, Hudson noted the trend
of decriminalization of consensual sexual conduct nationwide, but didn’t appear
to apply this trend to homosexuality. Indeed, he declared, “Whether this trend will
ultimately encompass homosexual conduct remains to be seen.”®> Remarkably, the
political legal activity on the sodomy decriminalization issue of the past fifty years
was completely lost on Justice Hudson. It seems odd that he neglected to discover
that, at the time, Texas was only one of five states that criminalized same-sex
sodomy.

The decision sparked an outcry from some Texas politicians. The executive
director of the Texas Christian Coalition stated: “It shows a further coarsening of
our culture, and a lack of respect for the traditional family, as it has been defined
for thousands of years.”*® Additionally, in an unusual affront to the independence
of judges, some Houston Republican Party leaders wrote a letter asking one of
the judges who voted to strike down the sodomy law to change his ruling or
resign. This letter targeted Justice John S. Anderson, a Republican, but some party
leaders refused to sign on. Harris County party chairman Gary Polland initiated the
campaign against Anderson, but other county leaders were more willing to defer
to the judges. As Brazoria County chairman Mike Golden stated, “these judges are
intelligent guys, they are highly educated, they are experienced in the law, or else
they wouldn’t be judges.”’ The party did, however, include a rebuke to Justices
Anderson and Paul Murphy, the other judge who voted to overturn the law, in
their platform at the state convention in June.”® It is unlikely that the efforts would
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have resulted in tangible results, since Anderson was running unopposed in the
upcoming election.” In response to the party’s actions, a state district judge called
for a criminal investigation, but the case was never pursued.'?’ Legislative hearings
were held on the matter, but ultimately First Amendment concerns outweighed any
proof of coercion.!?!

This episode is an interesting case study on the role that judges play in the
political process. An activist decision was met with some resistance, but attempts
to alter the legal process and interfere with legal decision making was seen as
illegitimate by many political leaders who disagreed with the court’s decision. In
this instance, deference to legal authority and reasoning played a real role in the
reaction to the decision. In the eyes of many, the law is a separate sphere from
politics. As the prosecutor of Lawrence and Garner stated, “I think we are going to
win this case on the merits and I want it to be . . . won on the merits and not because
of any political pressure. I think anybody who attempts to affect the outcome by
other means might be doing a disservice.”!%?

However, the political activity affected the case dynamics. The State of Texas,
instead of appealing to the Court of Criminal Appeals, reserved its right to appeal
to the full complement of the Fourteenth Court of Appeals. On full panel review,
the court reversed its earlier decision and upheld the sodomy law. Justice Hudson,
in the minority before, authored the court’s opinion, and Anderson and Murphy
were now on the other side of the majority and dissented—a complete reversal of
outcomes, since the rest of the court sided with Hudson. The political controversy
was directly discussed in the case. An amicus brief included the letter from the
Houston Republican Party and argued that political pressure would likely influence
the outcome. Justice Yates took strong issue with this assertion in a concurrence:
“There is simply no place for suggesting that members of this Court are pandering
to certain political groups or deciding a case as a means to achieve a politically
desired end. . .. We have done so [upheld the sodomy law]—not because of political
pressures, as amicus curiae has suggested, but despite them.”!%* Perhaps the justice
protested too much. The court is completely Republican, and media accounts
emphasized that the full court heard the case because of the political pressure.!*
Conversely, legal norms appear to have motivated the dissenters Anderson and
Murphy less than politics, since they, too, are Republicans.

At any rate, the court found no validity in any of Lawrence’s or Gardner’s
claims, rejecting equal protection and privacy arguments and stressing deference
to the legislature, taking an explicitly Devlinian stand on the role of morality in
legislation. The decision, like the original dissent, emphasized the long-standing
disapproval of sodomy (citing Bowers in this context) and argued, consequently, that
the legislature was justified in singling out same-sex sodomy. Whereas we have seen
judges who strike down sodomy laws cite information from pro—gay rights sources,
this court relied on antigay scholarly literature.'® An editorial in the Houston
Chronicle called Hudson’s opinion weak and largely based on his personal bias.!%

The case was appealed to the Texas Court of Criminal Appeals, which refused
to hear the previous challenge to the sodomy law due to a lack of standing. Many
commentators familiar with the court indicated that a recent election would make
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the court receptive to overturning the sodomy law. Two conservatives, Michael
McCormick and Steve Mansfield, left the court and the two judges elected to
replace them, Charles Holcomb and Barbara Parker Hervey, were both considered
to be moderates, although both are Republicans. According to a Houston lawyer,
“The complexion of the court could be entirely different by the time this case gets
up there. For the first time, in a long time, there could be people listening. There’s
no telling what they are going to do and how they are going to do it.”'” The
optimists were mistaken; the court, without comment, refused to hear the appeal,
letting the previous decision stand.!%®

ARKANSAS

A Lambda-initiated suit to overturn Arkansas’s same-sex-only sodomy law
achieved success. The suit was filed in the Chancery Court of Pulaski County
in Little Rock, where the plaintiffs argued that the law contradicts state and federal
privacy and equal protection concerns.'? Sodomy was a misdemeanor, punishable
by up to a year in prison and a $1,000 fine.!!* The law was adopted by the Arkansas
legislature in 1977 after a sodomy law, covering both heterosexual and same-sex
acts, was repealed in 1975.'"! The repeal was part of an American Law Institute
(ALD)-inspired criminal law repeal, and the sodomy law repeal slipped under the
radar until one legislator, at the height of the Anita Bryant controversy in 1977,
decided that the law needed to be reinstated, since it was “aimed at weirdos and
queers who live in a fairyland world and are trying to wreak [sic] family life.”!!?
Attempts at legislative repeal have been markedly unsuccessful. A repeal bill in
1991 died in the Senate judiciary committee after failing to get even one vote, and
the same thing happened in 1993 after only one vote was gained.''3

The chancery court ruled in favor of the plaintiffs on their standing to bring
the case, but the Arkansas Supreme Court reversed that decision, claiming that the
chancery court lacked jurisdiction to hear a criminal case. In Arkansas law, this is
the jurisdiction of the circuit courts. The supreme court did not deny the validity
of the plaintiff’s claim, however. The court unanimously held that they did have
standing to challenge the statute, but the claim must be made in a circuit court.!'*

A circuit court judge ruled that the case could go forward, and oral arguments
were heard on the merits of the case on January 28, 2001. Predictably, the attorney
for the state argued that the state has the right “to express the moral indignation of
its citizens,” while the Lambda lawyer stated, “The police simply do not belong in
consenting adults’ bedrooms.” But Lambda also relied heavily on equal protection
arguments—arguments reinforced by the diversity of the plaintiffs: “young, old,
white, black, male and female, a minister, a teacher, a nurse.”'!3

The judge appeared skeptical of the state’s claims, responding to the state’s
lawyer, “You say, ‘Well, we think it’s immoral, so we’re not going to let you do it.’
The problem is that with most other laws based on morality, you can find some
discernable harm. I really have trouble finding some reasonable harm here.”!!¢
Indeed, his decision was a total victory for the plaintiffs and Lambda. Judge David
Bogard cited the plaintiff’s experts’ affidavits on the legitimacy of homosexuality
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and that heterosexuals engage in the same acts that are proscribed by the law. He
also relied on Wasson, Campbell, and Bonadio in striking down the law on privacy
grounds. He found the law suspect on equal protection grounds under the Arkansas
Equal Rights Amendment, since “the Sodomy Statute criminalizes the conduct
solely on the basis of the sex of the participants, thereby violating the . . . prohibition
against denying equality under the laws on the basis of sex.” As a result, he applied
strict scrutiny and found that the state could not prove a compelling interest.!!”

The Arkansas Supreme Court affirmed the lower court and handed down a
rather sweeping decision. The court found that the law violated privacy and equal
protection provisions and relied heavily on the precedents in other states, citing
and generously quoting from the Georgia, Montana, Kentucky, and Tennessee
decisions. The court also noted the position of the ALL. The court’s privacy argu-
ments followed that of other courts, but its equal protection analysis was somewhat
more forceful. Particularly with a same-sex-only sodomy statute, this was a more
prominent issue. On the substantive analysis, the court was unanimous; differing
rationales came from a justice who wished to keep sanctions for public sex acts
and another who felt that no justicable issue was involved.''®

VIRGINIA

As was discussed in the previous chapter, the U.S. Supreme Court upheld the
Virginia sodomy law, and efforts to eliminate the law since then have not been
successful. The law is over two hundred years old and classifies as a felony oral or
anal sex between any two people, regardless of gender. The law is mostly ignored,
but some police departments, like those in Richmond, Charlotte, and Roanoke,
began in recent years to use the law to clamp down on gay sexual activity in public
parks and restrooms. Some legislators have tried to change the “crime against
nature” statute to only include sex with minors, relatives, or animals, but none of
these attempts were successful. The legislature was generally unwilling to bring
up the issue of sex, particularly to be seen as being in favor of perceived sexual
deviants. According to one legislator, “People wanted to stay out of the way of the
whole thing ”!11°

Given this political situation, opponents of the law took a less aggressive ap-
proach. In 2000, the House of Delegates approved a bill that would reduce the
law from a felony to a misdemeanor. According to the bill’s sponsor, it is unjust
for a felony to be the charge for “[a] private act of love that occurs every day in
homes across the commonwealth.”'?° The bill passed the House by a vote of 50
to 49, but it was killed in a Senate committee.!?! Later, an attempt to reduce the
classification of the crime was rejected by the House courts of justice committee
by a vote of 13 to 9. The bill’s sponsor refused to include a provision maintaining
a fine for private, consensual sodomy, in order to keep the moral sanction in place.
The bill would have likely gotten through the committee with this, but was instead
voted down. Opponents were again afraid of appearing to be pro-sodomy. Accord-
ing to a Republican delegate, “Changes to the law such as this begin to nibble



Lessons from Continued Sodomy Adjudication 95

away at the edges of laws that have been in place for centuries. ... Whether this is
changed or not in the law, I will never be an advocate of anal intercourse.””'?? Thus,
there existed no political will in Virginia to change the felony sodomy law. Millian
arguments do not make much headway in this state. Whereas public opinion in the
United States as a whole has liberalized on same-sex relations, particular states
have not responded to the changes.

As a result of the police crackdowns on gay sex in public restrooms and parks
in several Virginia cities, numerous men were charged with sodomy in Roanoke.
They challenged their convictions on several grounds: The sodomy law violates
their right to privacy under the Virginia Constitution; it violates state and federal
constitutional protections from cruel and unusual punishment; and it violates state
and federal prohibitions against the establishment of