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Preface

I began practicing law in 1956 and made a number of appearances before 

the Nebraska Supreme Court, beginning in 1957. I lost my first case, won my 

last, and pretty much broke even in between. But in the forty-five years that I 

appeared before the court, I formed an abiding respect for it, for most its mem-

bers, and for the whole system of litigation as a method of settling disputes.

From the fall of 1985 until the fall of 1986, I was privileged to serve as pres-

ident of the Nebraska State Bar Association. Nebraska’s bar is a unified bar, 

which means that all lawyers practicing in Nebraska must belong to it. As pres-

ident, I was privileged to meet frequently with the chief justice and to learn of 

the problems and concerns of the court.

I spent six years, from 1983 until 1989, as a member of the American Bar 

Association’s Committee on the Federal Judiciary. The committee was charged 

with the responsibility of investigating every candidate for a federal judicial 

post, including appointments to the U.S. District Court, the Court of Appeals, 

or the Supreme Court, and reporting its findings with a recommendation to 

the Senate Judiciary Committee.

While I was on the committee, I had the task of investigating all the can-

didates within the Eighth Circuit (containing Nebraska, Iowa, Minnesota, 

Missouri, South Dakota, North Dakota, and Arkansas), and all committee 

members worked on Supreme Court nominations. The nomination of Robert 

Bork, whose choice kicked off a firestorm of partisan wrangling that has not 

abated since, came before the committee during my tenure.

These experiences gave me a very substantial interest in the work of appel-

late courts and in the politics of judicial selection. When it came time for me to 

select a topic for my PhD dissertation, my thoughts naturally turned to some-

thing about appellate courts and the way they work. And this book is based on 

that dissertation.



prefacex

I began my graduate studies in history while still serving as vice president 

and general counsel of Nebco, Inc. I realized that the time would come when I 

would need to step aside for someone younger, and so I indulged a long-stand-

ing interest in history and took classes early in the morning, during the noon 

hour, late in the afternoon, and through individual reading. I received my mas-

ter’s degree in 1994 and then embarked on a PhD candidacy. I completed my 

coursework, took my comprehensives in 1998, and then began writing my dis-

sertation. I had a two-year hiatus from my dissertation because of an unsuc-

cessful candidacy for Nebraska’s legislature. I finally finished the dissertation 

and received my degree in the spring of 2003. I retired from Nebco, after forty-

one years of service, at the end of 2002.

In concert with my advisor, Professor John R. Wunder, I chose the Nebraska 

Supreme Court as my dissertation topic. Dr. Wunder felt that there was a great 

need for histories of all of America’s state supreme courts, and no one had ever 

attempted a history of the Nebraska court. I decided that modern-day jurispru-

dence in Nebraska really coincided with the arrival of Chief Justice Robert G. 

Simmons, who took office in November 1938. I end my study with the court of 

Chief Justice William C. Hastings, who left in 1995. I thought that an analysis 

of the more recent history of the supreme court would lack historical perspec-

tive and objectivity. Therefore, I focus on the chief justiceships of Simmons 

(1938–63), Paul W. White (1963–78), Norman Krivosha (1978–87), and Hastings 

(1987–95).

I read 14,335 cases, every decision handed down by the court under the four 

chief justices. I have attempted to analyze many of the decisions herein. I have 

concentrated more on what the court said, and how the public and the bar re-

acted to its statements, than I have on how earlier decisions inevitably influ-

enced later decisions. I have tried to write for the general public as well as for 

the bench and bar.

Many lawyers have helped me with suggestions for this book. But I rate 

the judges who served from 1938 to 1995, and the ratings are mine, and mine 

alone. I have tried to rate them without bias, but I am quite sure that some will 

disagree with my conclusions. However, if the work in general adds to public 

knowledge about the court, what it did, and how it functions, I will be quite 

satisfied.
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1. An Introduction to the Nebraska Supreme Court

The Past is Prologue

A Little Lower Than The Angels

To lawyer and nonlawyer alike, the words supreme court summon the image of a 

huge marble pile, high on Capitol Hill, with Corinthian columns and fifty-three 

steps leading from the street up to the huge bronze doors. Few think of the 

Alaska Supreme Court, the South Dakota Supreme Court, or the Utah Supreme 

Court. People think of Justice Benjamin Cardozo, never realizing that he spent 

three times as long on the New York State Court of Appeals as he did on the U.S. 

Supreme Court; or Justice Willis VanDevanter, never knowing that he was chief 

justice of the Wyoming Territorial Supreme Court; or Oliver Wendell Holmes, 

never appreciating that he wrote two hundred more opinions as the chief jus-

tice of the Supreme Judicial Court of Massachusetts than he did as an associ-

ate justice of the U.S. Supreme Court.

The federal courts are the Olympians of American jurisprudence. Everything 

else seems to pale into insignificance, with the U.S. Supreme Court offering 

thunderbolt rulings that often appear to have come directly from heaven. But to 

the knowledgeable observer, that picture is as complicated as the stories of the 

Parthenon or the Acropolis; the grandiose legend is hardly reflective of what is 

actually transpiring today. The mighty nine in Washington may issue the more 

oracular pronouncements, but the less prominent figures in the state courts 

really dispense the meaningful, everyday judicial opinions. Grand issues in-

volving free speech or religious freedom may be few and far between, but every 

day state court justices issue important decisions affecting real property, the 

disposition of a decedent’s estate, or public policy exceptions to the doctrine of 

employment at will. State courts are, and have been for a century, the catalytic 

agent for laws that affect America’s citizens in their everyday lives. Because of 

their impact, the state courts are worthy of a more careful examination than 

they have received to date.

The types of cases heard by state supreme courts have changed over the 
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years, just as America itself has changed. Studies by such scholars as Lawrence 

M. Friedman, Morton Horwitz, and Kermit L. Hall examining the work of 

the state courts from 1870 to 1970 show how the nation has gone from “horse-

and-buggy” days to the era of the space shuttle, from telegraph lines to 

satellite transmissions.1 Cases involving debt collection and real property, 

exceptionally prevalent a century ago, have all but vanished from supreme court 

dockets, while tort cases, criminal cases, and cases involving public law (espe-

cially taxes, licensing, eminent domain, zoning, and elections) have increased 

exponentially.

There are a number of reasons for this change. Many, if not most, state su-

preme courts now have an intermediate appellate court interposed between 

them and the trial courts of general jurisdiction. The supreme courts are thus 

in a position to regulate their own dockets and pick and chose only cases of 

legal significance, leaving the dross of litigation and correction of errors to 

the intermediate courts. Much of the law governing debt collection and real 

property has been well developed for years and can be relegated to the mid-

level courts, while newer, more intriguing issues can occupy the energy of the 

highest benches. State supreme courts need not worry about the nuances of ad-

verse possession, for example. That law is clear, and only the desperate bother 

to litigate such issues.

The development of the criminal law in the states has occurred out of ne-

cessity, as federal courts have adopted new rules of substantive law and due 

process, thereby opening the gates for multitudinous criminal appeals and 

post-conviction hearings.2 The U.S. Supreme Court, starting early in the 1920s, 

held that many of the protections of the federal Bill of Rights were available 

to defendants in state criminal trials because these rights were incorporated 

into the Fourteenth Amendment and were therefore applicable to the states. 

This line of interpretation brought a huge increase in criminal appeals by de-

fendants. Congressional action, especially in the area of unfunded mandates, 

has resulted in much new state legislation, which must be interpreted by the 

courts. The creation of new governmental benefits is especially galling to 

those who have been denied such benefits, and their grievances often result 

in litigation.

The Nebraska Supreme Court offers a valuable case study of the efficacy of 

the judiciary at the state level during a period of federal transformation, espe-

cially through the terms of four chief justices: Robert G. Simmons (1938–63); 
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Paul W. White (1963–78); Norman Krivosha (1978–87); and William C. Hastings 

(1987–95). An assessment of this nearly sixty-year period can shed light on the 

development of jurisprudential ideologies, the composition and selection of 

the courts, the evolution of judicial leadership, and the role of dissent on the 

court. In many ways, the twentieth century set the stage for the modern evo-

lution of the legal system of Nebraska. I will explore the achievements of the 

Nebraska state courts—including the development of the state appellate court 

system, an integrated (unified) bar, and an evolving jurisprudential interven-

tion on the part of the state supreme court, reaching beyond traditional legal 

formalism—while examining each of the four courts.

It is important to scrutinize the courts as entities and the members as in-

dividuals to determine how each court functioned and how the court, and the 

jurisprudence it authored, changed over time. Judges in appellate courts do not 

decide legal cases by lot. They argue and wrangle over what the decision should 

be, and the background, experience, and mindset of a judge are critically im-

portant to his or her position on any given issue. Automatons cannot produce 

opinions, which are the output of a judicial mind, expressing the result in a 

case from the perspective of the author. And as leaders, or members, of a court 

change, one can detect subtle or even overt shifts in direction of a judicial body 

when it is compared, over time, to the opinions of its predecessors.

If the personality and beliefs of a judge were not vitally important, no one 

would really care who occupied the seats on a supreme court, be it on the federal 

or state level. Presidents would not pledge to appoint only judges who believed 

in “the intent of the founders.” There would be little concern over whether a 

judicial aspirant were pro-choice or pro-life. But such views do matter, and su-

preme court judges, who are infallible because they are final, issue opinions 

that shape the course of our country, our states, and our society. In our dem-

ocratic system, citizens obey those opinions, whether or not they accept them 

intellectually. For that reason alone, it is important that we know who has oc-

cupied the courts, what they said, and when and hopefully why they said it.

I have utilized a variety of sources in this work, including oral interviews, 

newspaper articles and editorials, and bar association polls, to gauge the sub-

jective opinions of bar leaders, court functionaries, and some judges. I ana-

lyzed every one of the judicial opinions of the Nebraska Supreme Court during 

the incumbency of the four chief justices from 1938 to 1995 for summary data 
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and for jurisprudential emphasis. I also examined secondary literature, partic-

ularly political science studies and the legal history of other state courts.

The modern history of the Nebraska Supreme Court contains an anomaly. 

While the court appeared to function adequately during the twists and turns 

of the twentieth century, it also declined in public acceptance and public in-

fluence. This decline owed in part to the court’s own actions and, no doubt, 

partially to external influences—it is hard to imagine any set of circumstances 

more damaging to public respect for law and the judicial system than the 

Watergate scandals of the early 1970s, which brought the Nixon administra-

tion crashing to earth—but a careful examination of the court itself illumi-

nates the reasons for its changing relationship with Nebraskans.

As a practicing lawyer with fifty years of experience in the courts (1956–2006) 

and as a past president of the Nebraska State Bar Association (1986), I have 

known and have practiced before all four of the chief justices who are evaluated 

in this history. Personal feelings or unconscious bias may have crept into this 

work. I have tried to write as a historian rather than as a lawyer. Most, if not all, 

of my conclusions are based upon a historian’s standard of proof and should 

meet the preponderance of evidence test applicable in civil cases, but I do not 

argue that they have been proven beyond a reasonable doubt. Especially in the 

evaluation of members of the court, my own personal experiences and con-

versations with colleagues have contributed to the conclusions I have drawn. 

As James Madison wrote to Edward Everett in March of 1823, “It has been the 

misfortune of history that a personal knowledge and an impartial judgment 

of things rarely meet in the historian.”

How Judges Decide Cases

Most of America’s leading legal historians suggest that early American judges 

decided cases using the common law in order to promote the growth of the 

American economy and did more than merely protect property and the estab-

lished order. “Law,” writes Morton Horwitz, “was no longer conceived of as an 

eternal set of principles expressed in custom and derived from natural law. . . . 

[I]nstead, judges came to think of the common law as equally responsible with 

legislation for governing society and promoting socially desirable conduct.”3

Broadly construing their role in society, judges apparently did not feel bound 

by any rigid rules of precedent. If, indeed, they were intent on helping America 

switch from a barter system to a market economy, they had to make new and 
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innovative rules, much as the maligned Roger B. Taney did in 1839 when he 

conjured up the doctrine of substantive due process in the Charles River Bridge 

v. Warren Bridge case.4 Taney narrowly construed a legislative charter for a toll 

bridge across the Charles River near Boston, when, several years later, the leg-

islature chartered a competing bridge. He felt that competition between the 

old and the new bridge was a desired end. Taney’s decision contained the first 

appearance of the concept known as substantive due process, where the court 

evaluates the wisdom of legislative activity.

But as the American economy established itself and developed, new and 

innovative doctrines became less necessary. The westward expansion of the 

country led to greater numbers of cases. As workloads increased and the 

market economy flourished, judges began to move from legal innovation 

to a system in which flexibility and imagination were replaced by rules that 

appeared to be immutable, inevitable, and inexorable, a system in which prece-

dent and the mechanical application of the rules were designed to yield a read-

ily predictable result and comfort all who dealt with the system.

Such a system became known as legal formalism. Judges who ascribe to legal 

formalism rely extensively on precedent, believing that legal rules, values, and 

principles have all been determined and will not change. They only have to 

select the right precedent and apply it to the facts of a given case.5

Legal formalism held sway in the United States during the latter half of the 

nineteenth century. As the twentieth century dawned, adherents to formalism 

were challenged by a new concept, “sociological jurisprudence,” so named by 

Roscoe Pound, a Nebraskan who served as the dean of Harvard Law School. 

He preached that judges should not interfere when the legislature adopted a ra-

tional policy.6 Oliver Wendell Holmes Jr., in his famous work The Common Law,

propounded the position that judges had to take social and economic conse-

quences into account in determining the result of any litigation. Both Pound 

and Holmes believed that judges should consider evidence of the social and 

economic impact of a particular case so they could weigh it as they made the 

decision.7

In the 1930s scholars Jerome Frank and Karl Llewellyn promulgated a phi-

losophy called “legal realism.” Proponents of realism were opposed to legal 

formalism. The realists questioned every legal rule, and they demanded that 

courts admit that the law was simply a utilitarian device to achieve social 

or economic ends. They also felt that those who believed in realism had to 
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acknowledge that the law was fundamentally a set of tools used to attain a 

certain goal.8

State supreme courts undoubtedly worked from all these philosophies at 

one time or another. Gradually, courts decided more questions of law, and the 

states became more sedate, no longer part of a changing frontier. The state 

courts did not have the same incentive to reach innovative solutions to legal 

problems that they had when the whole jurisprudential canvas was blank, 

awaiting the artist’s stroke.

Norman Krivosha, chief justice of the Nebraska Supreme Court from 1978 

to 1987, acknowledged that his court based its decisions on legal formalism 

rather than on sociology or legal realism primarily because most of the issues 

that his court considered had been previously decided. He felt that if social 

and economic considerations motivated his judges as they considered new and 

unique issues, such motivation was subconscious and was not openly discussed 

by the judges as they worked toward a consensus.9 Krivosha’s position is not 

unusual. Most judges see themselves as followers of precedent; not following 

precedent would be to violate the doctrine of separation of powers by encroach-

ment on the legislature.

Nebraska did not have an intermediate appellate court during Krivosha’s 

regime. The Nebraska court did not therefore have at that time the luxury of 

picking and choosing the cases it heard. The supreme court was constitution-

ally required to hear every appeal, which put a premium on legal formalism. 

It was designed to correct error by lower courts, not to become an innovative 

policy-making body.

Judicial Selection

When America was a British colony, colonial governors appointed judges in the 

name of the king. When America became an independent nation and the col-

onies were transformed into states, governors or state legislators appointed 

judges.10 But shortly after the United States was founded, democratic practices 

began to spread even to the judicial system. Some states held popular elections 

for judges, including Ohio in 1802, Georgia in 1812, and Indiana in 1816. In 1832 

Mississippi decided that all its judges would be elected. New York followed suit 

in 1846. California’s 1849 constitution made all judges elective, and in 1850, 

both Michigan and Pennsylvania made their supreme courts elective.11

In his comprehensive work American Law in the 20th Century, Lawrence 
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Friedman discusses the rationale for the election of judges: “For all its irra-

tionality, the American system did recognize a fundamental fact: judges have 

power, and exercise power; and they do it in ways that have political mean-

ing. How else, then, could you control your judges, except by electing them?”12

Friedman pointed out that judicial elections became the norm in the nine-

teenth century, but that some groups, such as the Progressives, were not fond 

of the elective system, a sentiment that gained in popularity as corrupt judges 

were placed in office by big-city political bosses.

The zeal of reformers seeking to end the elective judiciary became even 

more pronounced in the twentieth century. Many states switched to the so-

called Missouri Plan, a system wherein the state’s governor appoints judges. 

Governors are not given the same free hand that the U.S. president enjoys. 

Judicial nominating commissions comprised of laymen and lawyers select 

finalists from among the applicants and forward a list to the governor. The 

governor must chose from this list. Appointees then have to face the elector-

ate within a fairly short period of time (in Nebraska, at the next election after 

having served three years), but the judge does not run against an opponent. The 

voters simply decide if he or she should be kept. As Friedman puts it, “Because 

you cannot fight somebody with nobody, sitting judges under the Missouri 

plan rarely lose. . . . In 4,588 retention elections between 1964 and 1999, only 

fifty-two judges lost out. And in 1998 not a single judge lost a job because the 

voters said no.”

The U.S. Supreme Court has recently ruled unconstitutional a Minnesota 

statute prohibiting candidates for judicial election from stating their views on 

disputed legal or political issues such as partial-birth abortion or stem cell re-

search. Nine other states had statutes virtually identical to Minnesota’s, and 

all have been invalidated. The case has aroused a great deal of criticism, as it 

has caused critics to argue that judicial candidates will be forced to seek votes 

by suggesting how they might rule in future cases.13

Most judges prefer the appointive rather than the elective system. Former 

chief justice Krivosha believes that judges are subconsciously concerned about 

retention elections and that their opinions in the year preceding their election 

are reflective of their awareness of public opinion. He prefers a system like the 

federal judiciary, where judges are appointed for as long as their behavior is 

good—in effect a lifetime appointment.14

Judges are at a disadvantage in elections: they have no platform and cannot 
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tell what they will do in the future. They can only defend their past. Some com-

mentators argue that state supreme courts are less resistant to imposing the 

majority will than the federal courts. Legislatures can reverse decisions inter-

preting the state constitution by constitutional amendment and can overturn 

judicial interpretations of statutes. Neither process is as burdensome as it can 

be on the federal level.15

The tension between judicial independence and public accountability is not 

likely to be resolved soon. At the very least, if the public wants the right to 

remove judges because of their performance, it must remain fully informed 

of the judges’ performance and not simply respond to key words or catch 

phrases.

Bar association involvement in election campaigns poses problems, but it can 

have salutary aspects. Political scientist Charles Sheldon found that the public 

was quite willing to follow the bar’s lead in judicial endorsements, reasoning 

that the lawyers knew the candidates better than anyone else.16 Nebraska has 

allowed the bar’s involvement in elections since 1984, and it has worked well. 

But in states where bar association membership is not mandatory, compet-

ing interest groups, such as the plaintiff’s bar and the insurance-defense bar, 

might give widely divergent endorsements. And in states where membership is 

mandatory, the association might find itself in serious difficulty if one or two 

supreme court judges whom it had opposed decided to exercise the court’s role 

of oversight and regulation of the bar association.

Scholars who have written on judicial selection and election have divergent 

views on some points but all agree that it is very difficult for a judge to remain 

independent and objective when his continuation in office may well depend 

on the type of vote he casts in a certain case. Should judges face the elector-

ate and account for their performance? Or should they be carefully selected, 

appointed for good behavior, and allowed to issue opinions freely, restrained 

only by conscience and not by fear of voter retribution? This debate might rage 

on, unabated, for years to come.

Court Leadership

The Romans had a phrase for it: primus inter pares—first among equals. On a 

court composed of seven or nine well-educated men or women who are trained 

to be disputatious, a chief justice must proceed gingerly in order to avoid an-

gering the other judges, whose votes are just as important as the chief’s. Many 
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chief justices do no more than their brethren except for exercising certain ad-

ministrative chores. But those who do more can exercise considerable influ-

ence for good or ill.

John Vile contrasted the presidential selection of the chief justice of the 

United States for life with the procedure used in many states, where the chief 

justice seat is rotated among the members of the court.17 State procedures for 

selecting a chief justice vary greatly. Before 1920 the member of the Nebraska 

Supreme Court with the least amount of time remaining in his term was chief 

justice. Since the constitutional amendments of 1920, Nebraska’s chief justice 

is specifically selected for the position and remains in the post throughout his 

or her service on the court.18 Vile concludes that appointing the chief justice 

for life is the preferable method of selection because it “lends a prestige to the 

office and to the institution the chief justice serves, insures greater continu-

ity and experience in the office, and reduces incentives for justices to jockey 

for this position.”19

G. Alan Tarr and Mary C. A. Porter specifically studied the supreme courts of 

Alabama, Ohio, and New Jersey in their State Supreme Courts in State and Nation.20

They found that the personality and leadership style of a chief justice could have 

a profound effect on collegial relationships on the court and, consequently, 

on the work of the court. The chief justice is responsible for establishing the 

atmosphere in which a court works, and a lack of harmony will be attributed 

to a failure of leadership.21 Charles Sheldon states that no court can tolerate 

a high level of dissonance over an extended period of time and remain viable. 

Cohesion is a necessary goal of any stable group and is especially needed on a 

supreme court.22

Dissent as an Element of Leadership

Craig Ducat and Victor Flango, in Leadership in State Supreme Courts: Roles of the 

Chief Justice, argue that unanimity in judicial decisions is a desirable goal and 

that chief justices accepted unanimity as desirable.23 They set out to determine 

what leadership qualities chief justices needed to have to promote unanimity, 

focusing on dissent rates, both those of the court as a whole and of the chief 

justice as an individual member of the court. They concluded that the most suc-

cessful chief justices were those whose dissent rates declined as the dissent rate 

of the entire court declined. An increase in both types of dissents signaled a 

leadership deficiency in the chief justice.24
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Ducat and Flango confined their study to state supreme courts. The U.S. 

Supreme Court is sui generis. Scarcely a case goes by in that high court that 

does not spawn a dissent or, at the very least, a withering concurrence.

Because dissent creates uncertainty as to the law and reduces the impact 

of judicial decisions, and because it can lead to conflict resulting from the ex-

plicit criticism of a colleagues’ work, Ducat and Flango believe that an effective 

chief justice will strive to promote unanimity whenever possible.25 To promote 

consensus, the chief justice might have to suppress his or her own tendency to 

dissent, even if the decision runs counter to the chief’s own value preferences. 

This study will examine in part the dissent rates of the Nebraska Supreme 

Court, considering each court as a whole and the chief justice individually, in 

order to evaluate the leadership of the chief justice. However, dissent rates are 

not the only measure of leadership, and many other factors must, and will, be 

included in the leadership equation.26

Political scientists have found that dissent rates are much higher in states 

that have intermediate appellate courts than in states that have no such court. 

With an intermediate court available to correct errors, a state supreme court 

is free to consider novel and highly charged issues.27 Sheldon noted that the 

Washington court had a high dissent rate, regardless of who sat as chief jus-

tice.28 He quoted Charles Evans Hughes to the effect that a dissent was an 

appeal to the brooding spirit of the law and to the intelligence of a future day. 

He also opined that dissents performed the symbolic function of showing the 

litigants and their counsel that the case had received considerable study and 

discussion. Nonetheless, he acknowledged that dissents are indicative of a lack 

of cohesion on the bench. Sheldon also assumed that those judges who wrote 

the most unanimous opinions were exercising another form of leadership.29

There are other, somewhat tangible methods for measuring the success of 

a chief justice’s incumbency. The volume of newspaper coverage of the court is 

one, including editorials for or against specific opinions. In Nebraska the bar 

association polls its members every two years to determine how they rate the 

work of the individual judges. Evaluating the leadership of the chief justice is 

a subjective undertaking, but there are some objective criteria that can be ap-

plied to the process. These evaluations are important to a public understand-

ing of the direction in which the court is heading and the acceptance or rejec-

tion of that directional pattern.
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The Early Years of Nebraska Law

Nebraska became a territory with the passage of the Kansas-Nebraska Act by 

Congress in May 1854 and a state with Andrew Johnson’s presidential procla-

mation on March 1, 1867. As in other frontier states, Nebraska’s new govern-

ment needed new statutes, regulations, and forums to resolve disputes. Courts 

and judges had to interpret the laws, adjudicate the conflicts, and lend an aura 

of dignity, permanence, and acceptability to the governmental scheme while 

managing the problems of the newly created region and its inhabitants. Fifteen 

men served as territorial judges in Nebraska. Michael Homer relates that five 

of the Nebraska judges, one-third of the total, stayed in Nebraska even after 

their terms had expired and they had left office. Of the fifteen appointees, three 

never assumed their offices. Of the twelve who did serve, five resigned, two died 

in office, two were removed, and the remaining three were still serving when 

Nebraska became a state. Only two of the fifteen had been Nebraska residents 

prior to their appointment, a sore point for residents of the territory.30

One of the appointees, Edward R. Harden, brought a black slave named Sam 

with him. Harden served for two years but went back to Georgia because his 

wife refused to join him in Nebraska. He became the station agent for the 

Western and Atlantic Railroad at Dalton, Georgia, hardly a promotion.31

The Nebraska territorial judges brought some political experience with 

them, and some went on to further political careers. Four of them had been 

state legislators elsewhere before their appointment, and three had been U.S. 

congressmen who secured their appointments after losing their bids for reelec-

tion. One of the judges, Samuel Black, became the governor of the Nebraska 

Territory after resigning from the court.

Two of the judges were Democrats who were removed from office by 

Abraham Lincoln after he became president. He appointed two Republicans 

in their stead. One of the deposed Democrats, Eleazer Wakely, challenged his 

removal in a case that went all the way to the U.S. Supreme Court, where his 

claim was rejected. Wakely subsequently served as a state district court judge in 

Omaha from 1883 to 1892, and after finishing as a judge he went on to become 

one of Nebraska’s most distinguished lawyers. He served as the first president 

of the Nebraska State Bar Association when it was founded in 1900.32

Homer discovered only a few opinions by the territorial supreme court, as 

the judges were not required to write opinions outlining the reasoning behind 

their rulings. In the opinions he was able to study, he found that both the 
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judges and the lawyers who appeared before them cited judicial decisions from 

other states and legal texts as authority for propositions of law. Almost all the 

territorial judges in Nebraska had some legal ability, and they attempted to 

decide cases with fairness and in accordance with the legal standards they 

brought from their home states. They were largely successful in organizing 

the Nebraska judicial system, getting the settlers to bring disputes to court 

rather than resorting to the doctrine of self-help.33 One of the territorial judges, 

Elmer S. Dundy, became Nebraska’s first federal district judge, serving from 

1868 to 1896.34

Thirty-seven men served as judges of the Nebraska Supreme Court from the 

time of statehood until the commencement of this history, in November 1938. 

Five of them—William B. Rose, George A. Eberly, Bayard H. Paine, Edward F. 

Carter, and Frederick W. Messmore—were on the court when Robert Simmons 

assumed the role of chief justice and the modern era of Nebraska’s justice 

system began. The court consisted of three judges until Nebraskans amended 

the constitution in 1908 to increase the membership to seven.35

Early judges were elected on partisan ballots after having been nominated 

at party conventions. This method of judicial election persisted until the con-

stitution was amended in 1908 to make their election nonpartisan.36 In 1962, 

a half century later, legislators constitutionally changed judicial selection in 

Nebraska to a modified Missouri Plan, where candidates are appointed by the 

governor after having been approved by a nominating commission.37 They then 

face a retention election periodically, running against their own record, with 

no opponent on the ballot.

Railroads controlled Nebraska politics during Nebraska’s formative years 

and influenced the state supreme court. From 1870 to 1907 the railroads bribed 

many political office holders by offering them free passes for intra-state travel.38

Because there was hardly any competitive form of transport, the free pass for 

railroad travel was a munificent gift indeed. As a consequence, railroad influ-

ence in political conventions was substantial, and woe to the hopeful who in-

curred the wrath of the railroad bosses. Judges being adroit politicians, and 

as capable of reading the political tea-leaves as the next man, it is no wonder 

that much of Nebraska’s early law involved the railroads and that almost all of 

it was favorable to the bosses’ cause.

But transportation was not the only issue to occupy Nebraska’s early supreme 

court. Cases involving probate, real estate, and contracts all frequently came 
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before the court. Tort law, divorce law, corporate law, and zoning law cases 

showed up on the docket, but with much less frequency. Taxation was much 

less of an issue then than it is presently in Nebraska. Nebraska had no sales or 

income tax until the 1960s, and real estate taxation was the principal source of 

revenue for both the state and municipal governments. The welfare state did 

not exist, and early judges could not have imagined the output of regulatory 

prose that has inundated the nation in the twentieth and twenty-first centu-

ries. Cases before the premodern Nebraska Supreme Court dealt mainly with 

private economic matters between citizens. The court seldom discussed cases 

involving relationships between the three branches of government or between 

the government and citizens.

Occasionally, however, governmental involvement could not be avoided, and 

over the years, two of the court’s most famous cases involved governmental 

action. In the first, in 1891, the court became embroiled in the contest of a gu-

bernatorial election. James Boyd, an Omaha Democrat, won the 1890 guberna-

torial nod over a Populist candidate, with the Republican candidate finishing 

third. The Populists contested the election on the grounds that many of Boyd’s 

Douglas County votes were fraudulent. During the contest, outgoing gover-

nor John M. Thayer refused to surrender the office.39 He called out the state 

militia to keep him in the governor’s office. After the legislature decided the 

election in favor of Boyd, Thayer surrendered the office but then filed a quo war-

ranto action in the state supreme court.

Thayer challenged Boyd’s eligibility for office on the grounds that Boyd was 

not a citizen of the United States. Boyd’s father, an Irish immigrant, had taken 

out naturalization papers many years before but had never completed the pro-

cess. Boyd’s father did not secure full citizenship until 1890, long after Boyd 

had reached the age of majority. Thayer argued that the father’s attainment of 

citizenship status did not confer that status on his non-minor children, includ-

ing Boyd. The Nebraska Supreme Court agreed and restored Thayer to office.40

Boyd appealed to the U.S. Supreme Court, and nine months later the Court re-

versed Nebraska’s court, holding that Boyd was a citizen.41 The Nebraska opin-

ion was superior in style, content, and reasoning. Boyd should not have been 

restored to office, but the U.S. Supreme Court was reluctant to overturn the 

election result, a position from which it has subsequently retreated.42

Much later, in 1922, the Nebraska Supreme Court issued an opinion deficient 

in style, content, and reasoning, an opinion subsequently reversed by the U.S. 
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Supreme Court. In Meyer v. Nebraska, a teacher in a Lutheran parochial school 

taught the German language to a young student who had not yet entered the 

eighth grade. Nebraska had a statute barring the teaching of foreign languages 

to students below the eighth grade. The language appeared in a book of Bible 

stories, and Meyer argued that he was teaching religion, not language. The 

Nebraska court disagreed and upheld Meyer’s conviction, holding that ban-

ning a foreign language fell within the police power of the state.43 The dissent 

of Judge Charles B. Letton, in which Chief Justice Andrew M. Morrissey joined, 

recognized that the law banning the teaching of a foreign language was the 

result of mob psychology and a product of the passions engendered by World 

War I. Letton said, “I am unable to agree with the doctrine that the legislature 

may arbitrarily, through the exercise of the police power, interfere with the fun-

damental right of every American parent to control, in a degree not harmful to 

the state, the education of his child, and to teach it, in association with other 

children, any science or art, or any language which contributes to a larger life, 

or to a higher and broader culture.”44 The U.S. Supreme Court agreed.

The Law Governing the Law

The Nebraska Constitution provides the key to understanding how the state 

supreme court functioned in its formative years, how it bogged down in a 

morass of litigation in the late nineteenth and early twentieth centuries, and 

how it functions today. Nebraska has a somewhat unique constitutional struc-

ture. Its 1875 constitution still serves as the basic constitutional document of 

the state. It was amended after a constitutional convention in 1919–20, where 

delegates adopted over forty amendments instead of writing an entirely new 

document.

In the 1875 constitution, Article V, Section 4 provided that the judge of the 

supreme court with the least amount of time remaining in his term should 

serve as chief justice. This law remained the rule until the adoption of the 1920 

amendments, which established a separate position of chief justice.45

With only three judges serving at the time of statehood, the court was soon 

inundated by the number of appeals being filed, even though Nebraska’s case 

load was quite light. The problem was exacerbated by the fact that under the 

original statehood constitution of 1867, the judges of the supreme court also 

served as district court judges, trying cases throughout the parts of the state 

that were populated. The 1875 constitution eliminated their trial jurisdiction, 
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but by that time the supreme court was far behind in cases. The 1875 con-

stitution also provided that every case, no matter how much money was in-

volved, could be appealed to the state supreme court (this section has now been 

amended to include the Nebraska Court of Appeals, after its creation).46 In the 

late 1880s and 1890s the state grew in population and diversity, and a casual 

review of the published reports of the supreme court reveals a number of cases 

involving corporate and commercial matters.

In an attempt to alleviate the congestion on the docket, the legislature passed 

a statute in 1893 that allowed the supreme court to appoint three commission-

ers to assist it in its work. Each commissioner was to serve for three years and 

come from a different political party, including the Populist party, at the height 

of its influence in Nebraska in the 1890s. In pursuance of the act, the court 

appointed three commissioners and issued a general order that the opinions 

of the commissioners, when filed, would stand as judgments of the court. But 

the commissioners filed no opinions. They instead submitted them to the su-

preme court, which examined the opinion and the proposed syllabus. If it ap-

proved of the opinions, the court filed each one as the opinion and syllabus of 

the court. The commissioners did not sit with the court but sat as a separate 

court. The commission operated for three more years after 1895, but when the 

final act expired in 1899, it was not at that time extended further.47

However, by 1901, the court was losing even more ground with the cases, and 

so the legislature went back to the drawing board, creating a commission of 

nine members to be appointed by the court.48 Six of the members were chosen 

for one year terms, and three for two years terms. The nine commissioners 

sat in three groups of three, in effect giving the state four appellate courts. 

The statute was renewed in 1903 and 1905, although the 1905 act reduced the 

number of commissioners from nine to six.49

The constitution was amended in 1908 to increase the size of the supreme 

court from three to seven judges, and there were no commissioners from 1909 

to 1915.50 However, another legislative bill created a commission that served 

from 1915 to 1921.51 Those commissioners were appointed by the governor with 

the approval of the supreme court, a procedure that might have raised separa-

tion of powers issues. A final commission served from 1925 to 1931, even after 

the constitution was amended in 1920 to allow the court to sit in two divisions of 

five judges each by bringing up district judges. This provision was to be enforced 

“when necessary for the prompt submission and determination of causes.”52
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Commissions served simply as a temporary expedient, but they did do a 

good job of relieving the docket backlog. In 1926 the judiciary committee of 

the Nebraska State Bar Association recommended the creation of an interme-

diate appellate court, but the idea found little favor, and Nebraska would not 

have an intermediate appellate court until 1990, when a constitutional amend-

ment established one.

Still needing assistance, the supreme court, from 1931 on, frequently called 

district judges to Lincoln to sit with the court. Sometimes five members of 

the court sat with two district judges, and sometimes six sat with one dis-

trict judge. Because the district judges were hearing cases, one or two supreme 

court judges were released from hearing cases and could concentrate on opin-

ion writing.

Laying Down the Law

In virtually all cases the Nebraska Supreme Court generates a written opinion, 

telling the parties, the bar, and the public why the court reached the result that 

it did. The appeals court, after its creation in the early 1990s, issued opinions 

as well, although not in every case. The precedental effect of court of appeals 

decisions is determined by the panel deciding the case, under criteria estab-

lished by the supreme court. During the tenure of Norman Krivosha, when the 

supreme court was swamped by undecided cases, many opinions consisted of 

the terse comment, “Affirmed. See Rule 20.”

As of 2006, and for many years past, cases before the supreme court begin 

with the filing of a notice of appeal. The clerk of the trial court prepares a tran-

script of the pleadings and orders in the case below, from which the appeal 

is taken and sent to the supreme court. If the case below involves testimony 

and exhibits, the trial court reporter prepares and sends forward a verbatim 

account of the testimony and all the offered exhibits. After considering the 

pleadings and the testimony from the trial of the case and hearing oral argu-

ment, the supreme court then issues an opinion, affirming or reversing the 

trial court.

The Nebraska Supreme Court by rule allows oral argument in all cases, but in 

most cases the arguments are very brief, lasting only ten minutes per side. The 

court hears arguments during the first week of each calendar month except in 

July and August. After the day’s arguments are concluded, the court adjourns 

to its conference room and discusses the day’s cases. The judges make tenta-
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tive votes on each case, and the judge assigned the task of writing the opinion 

begins work. By one of its internal rules, the supreme court assigns opinions 

to its judges on a rotating basis unless special circumstances intervene, and 

the court usually knows before hearing oral argument in a case which member 

will be writing the opinion.

After a judge and any law clerks have crafted an opinion, they circulate it 

to the other members of the court and hold a second conference in which 

the judges discuss the draft opinion. If at least four members of the seven 

member court approve the opinion, it becomes the opinion of the court. Those 

judges who do not agree with the opinion are then free to write dissenting or 

concurring opinions. They may also remain silent. Cases that appear to be 

unanimous decisions are not always so. They may have been approved by the 

slimmest of margins—four votes to three—but the three judges not in accord 

with the majority may have concluded that there was little to be gained by writ-

ing a dissenting opinion.

Nebraska’s court did not have law clerks until the 1970s, which is one reason 

why it fell so far behind writing and issuing opinions before this time. Judges 

had to hear argument, research the law, and write their opinions, all time-con-

suming tasks. Now each judge has two law clerks who perform much of the 

research that goes into opinions, and in many instances the clerks draft part 

or all of a judge’s formal opinion. Judges rely on their clerks—usually young 

lawyers who graduated with law school honors—to different degrees, but un-

questionably the clerks have aided immeasurably in reducing the workloads of 

the individual court members.

If an opinion does not receive four affirmative votes at the opinion con-

ference, the author may go back to the drawing board in an effort to craft 

language more palatable to those judges who oppose his or her draft, or the 

opinion may be reassigned to one of those in opposition. In some instances, 

the judge who prepared the first draft may write the opinion as a per curiam

opinion, or opinion of the court, because the defeated author would not ap-

prove of the changes required to placate the majority and would not want his 

or her name attached to the opinion.

After the opinion finally wins a majority, it is transmitted to opposing coun-

sel and released to the public. It is then published in the Nebraska Supreme 

Court Reports, the official record of all judicial activity. Cases decided by the 

Nebraska Court of Appeals are handled in much the same way, although opin-
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ions of the court of appeals are published under certain constraints laid down 

by the supreme court, constraints that are mainly of interest only to appellate 

lawyers.53

The Effect of the Opinions

Courts can act only when confronted with a case or controversy. They cannot 

issue advisory opinions on potential cases. An appellate court must issue an 

opinion that not only decides the controversy but also articulates rules of law 

that will guide the conduct of the populace in days to come. And it is those rules 

of law that characterize an appellate court as good or bad, liberal or conser-

vative, hide-bound or visionary. The opinions of the Nebraska Supreme Court 

that set out rules of law, especially in the court’s modern era, beginning with 

Chief Justice Robert G. Simmons, offer penetrating insights into what the 

court thought, how it dealt with new social problems, and whether it was suc-

cessful in its task of guiding the behavior of Nebraska’s citizens. In my judg-

ment, as will be revealed throughout this book, the Nebraska Supreme Court 

from 1938 to 1995 was a sober, hard-working, very conservative body that made 

some errors, showed little willingness to embrace new legal theories, seemed 

in many instances to be unaware of the societal impact of its rulings, and often 

took itself much more seriously than mere mortals should.

Not all the court’s decisions shed great light on Nebraska’s jurispru-

dence. I emphasize cases involving the death penalty and other crimes, 

governmental relationships, water law, tort law, and major civil issues. My de-

cision to focus on these areas of law was entirely subjective and based primar-

ily upon my fifty years of practicing law.



2. “The Judicial Mowing Machine Thus Cuts a Wide Swath”

The Simmons Court, 1938–63

Robert G. Simmons of Lincoln was elected chief justice of the Nebraska 

Supreme Court at the general election held November 8, 1938. The office had 

been vacant since August 13, 1938, when Chief Justice Charles A. Goss died. 

Simmons defeated former attorney general C. A. Sorensen in a race for the 

seat of chief justice by a vote of 241,664 to 185,165.1 On November 12, 1938, 

Governor R. L. Cochran appointed Simmons as chief justice, and he assumed 

office immediately.

Simmons’s arrival began the longest tenure of any chief justice in Nebraska. 

He held the position until he retired on January 2, 1963, after serving just over 

twenty-five years in office. During the tenure of Simmons, the supreme court 

moved from a “horse-and-buggy” court concerned mainly with real property, 

will contests, and an occasional felony to a court dealing with thorny crim-

inal issues—many of which existed because of pronouncements of the U.S. 

Supreme Court—and a veritable explosion of cases involving divorce, sophis-

ticated tort litigation, and problems associated with the burgeoning state 

government.

Simmons and his court set the standard for judicial probity and dignity in 

Nebraska. The public and the bar compared succeeding courts to the Simmons 

court and its accomplishments as well as to its approach to adjudication. The 

Simmons court faced little public scrutiny or criticism. It experienced one brief 

period of intramural quarreling, but only the bar was aware of the problem, 

and for the most part the court rendered its judgments quietly and unobtru-

sively, which is how courts should work. The public generally accepted what 

the court brought forth as its work product.

Simmons became Nebraska’s chief judicial officer at a time when the state 

was still suffering from the combined effects of the Great Depression and the 

drought of the mid-1930s. During the thirties, Nebraska approached having 

average precipitation in only two years out of ten.2 Despite the fact that farm 
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production was drastically curtailed during the entire ten-year period, the price 

structure for virtually all farm prices collapsed. In 1932 corn was worth only 

20 percent of its 1929 price, while hogs and beef brought only a quarter of their 

1929 value.3 Farmers dumped milk in roadside ditches to keep the commodity 

off the market, and in 1934 they marched to the capitol in Lincoln and success-

fully cowed the legislature into enacting a two-year moratorium on the fore-

closure of farm mortgages.4

Nebraska’s rock-ribbed Republicanism went by the boards during the thir-

ties. Democrat R. L. Cochran won the governorship in 1934, 1936, and 1938.5

Most state constitutional officers were Democrats, as were many in Nebraska’s 

congressional delegation. Republican Senator George W. Norris of McCook, 

facing strong opposition from members of his own party, ran as an indepen-

dent in 1936. Aided by the endorsement of President Franklin Roosevelt, who 

visited the state during the campaign to stump for Norris, the aging senator 

defeated Simmons, the gop candidate, and Terry Carpenter, the Democratic 

standard-bearer.6

Norris had successfully led the fight for Nebraska’s unique, nonpartisan uni-

cameral legislature in 1934. Adopted in large part because it would save money, 

cutting the number of paid legislators from 133 to somewhere between thirty 

and fifty, the new unicameral opened for business in January 1937 with forty-

three senators sitting.7 The tensions between the new body and the other two 

coordinate branches of government would occupy Simmons and his court for 

some time to come.

During the 1930s Nebraska was still basically an agricultural state, but man-

ufacturing and processing were beginning to have an impact on the state econ-

omy. Nebraska began moving toward public power in 1933, when the legisla-

ture authorized the creation of public power and irrigation districts. In 1946 

Nebraska completed the transition to public power, becoming the first state in 

the country where all the power companies were publicly owned.8

Nebraska was struggling toward modernity, still trying to escape the awful 

financial strictures of the Depression and drought, when Simmons won his 

seat as chief justice and assumed the job in 1938. His political experiences and 

acumen would serve him well as the court began to consider new and innova-

tive issues and legislation.

For most of his tenure, Simmons appeared to be in firm control of his court. 

For one eighteen year period, from January 1943 until January 1961, six of the 
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seven judges of the Nebraska Supreme Court, including Simmons, served 

together without interruption, a period of collegial longevity virtually unprec-

edented in modern jurisprudence, and most certainly in Nebraska. However, 

for one brief period during the late 1950s it appeared that a schism had de-

veloped on the court, with acrimonious dissents and concurrences filling its 

advance sheets. The discord seemed to have cooled by the time Simmons re-

tired. Judges being as close-mouthed as they traditionally are, it is virtually 

impossible to determine what finally ended the internecine warfare, although 

advancing age of all the jurists and an increasing workload may have contrib-

uted to the cessation of hostilities.

Simmons the Man

Simmons was born in 1891 on his father’s farm in Scotts Bluff County, Nebraska. 

The family moved into the town of Scottsbluff in 1900, where Simmons’s father 

was appointed postmaster. Simmons graduated from Scottsbluff High School 

in 1909 and attended Hastings College in Hastings, Nebraska, for two years. He 

then entered the University of Nebraska College of Law in 1912 and graduated 

in 1915. He supported himself during his law school years by washing dishes 

in a Lincoln boarding house.9

He returned to western Nebraska, to Gering, after graduation from law 

school and served as the Scotts Bluff county attorney in 1916 and 1917. In 

October 1917 he enlisted in the U.S. Army and was discharged as a second 

lieutenant in January 1919. He went back to Scottsbluff and practiced law 

until November 1922, when he was elected as a Republican to Congress from 

Nebraska’s sixth district, replacing Moses P. Kincaid. Simmons was subse-

quently elected four more times, ending his congressional career when he was 

defeated in the Democratic landslide of 1932. He ran for the U.S. Senate in 1934 

but lost in another Democratic sweep. He ran again for the Senate in 1936 but 

was defeated by the revered George W. Norris, a Republican running as an 

independent, although Simmons did defeat the Democratic candidate, Terry 

Carpenter of Scottsbluff.10

While serving as chief justice, Simmons was also an arbitrator for the 

National Mediation Board and a referee for the National Railroad Adjustment 

Board. During the Truman administration the Department of State appointed 

him as an emissary to Middle Eastern and African nations, and he chaired 

the legal group of the People-to-People program during the Eisenhower ad-
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ministration, working in Indonesia, India, and the Philippines.11 Simmons 

was a former president of the University of Nebraska Alumni Association, a 

former commander of the American Legion in Nebraska, a very active Mason, 

one of the founders of Boys’ State in Nebraska, a member of the American Bar 

Association’s House of Delegates, and a member of the editorial advisory board 

of the American Bar Association Journal. He received honorary degrees from 

Hastings College and Creighton University.12

Colleagues

When Robert G. Simmons came to the court in 1938, his associates were 

William B. Rose, George A. Eberly, Bayard H. Paine, Edward F. Carter, 

Frederick W. Messmore, and Harvey M. Johnsen. Johnsen left the Nebraska 

Supreme Court in 1940, when President Roosevelt appointed him to the U.S. 

Court of Appeals for the Eighth Circuit. John W. Yeager replaced him on the 

Nebraska court. Rose and Eberly chose not to run in 1942, both having served 

several terms, and were replaced by Elwood B. “Jimmy” Chappell and Adolph 

E. Wenke, respectively. Neither Rose nor Eberly faced the voters after Simmons 

became chief justice. Paine retired rather than run again in 1948 and was suc-

ceeded by Paul E. Boslaugh. Carter and Messmore were still on the court when 

Simmons retired, as was Yeager. Chappell and Boslaugh left the court after 

the 1960 election, choosing not to run again. Wenke died in office in March 

1961. So, from January 1943 until January 1961, six of the seven members of the 

court—Simmons, Carter, Messmore, Yeager, Chappell, and Wenke—served 

together without interruption. Boslaugh joined them for twelve years, from 

January 1949 to January 1961.

Carter, Rose, and Leslie Boslaugh, who succeeded his father in January 1961 

and served until he retired in 1994, were the three longest-serving judges in 

the history of the Nebraska court, and all served with Simmons at one time 

or another. Carter’s tenure was thirty-six years, Rose’s thirty-four, and Leslie 

Boslaugh served thirty-three years.

The six members of the Simmons court who served together for eigh-

teen years were remarkably alike. All but Simmons had been district judges 

before joining the supreme court, as had Bayard Paine, who served until 1948. 

Simmons was the only member of the court without district court experience 

until Paul Boslaugh replaced Paine in January 1949. All but Paine, including 

Simmons, had served in the military during World War I. Carter, Chappell, 
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Wenke, and Simmons had all been extremely active in the American Legion, 

and Carter and Simmons remained very involved during their service on the 

court. Simmons and Wenke had been presidents of the University of Nebraska 

Alumni Association, and Chappell had been very active in the group as well. 

Carter, Chappell, Wenke, Eberly, Paine, and Simmons were all members of var-

ious Masonic bodies.

All of the five district judges, with the exception of Yeager, had been elected 

to some political or organizational office before being elected to the district 

bench. Simmons had served ten years in Congress. These were men who were 

members, who were politically active, who had been intimately involved in 

community and organizational life. Yet they traded it all for the cloistered 

atmosphere of a state appellate court. Neither their opinions nor their infre-

quent public comments give any clear reasons for why they would make the 

commitment they did.

During Simmons’s incumbency, he and eight other judges were Republicans, 

while four were Democrats. Although the Republicans were clearly in the 

majority, the court was almost always balanced four to three in favor of the 

Republicans because of the differing terms of the various members. During 

the eighteen-year period when the court membership remained virtually the 

same, Simmons had the most trouble with Carter, leader of a conservative bloc 

on the court, and Wenke, the leader of the liberal wing.

Simmons had a challenger in 1944, when he defeated Paul Manhart by a 

count of 347,842 to 97,342. He was unopposed in 1950 and 1956. Paine was un-

opposed in 1942. Yeager was unopposed in 1940 but drew a challenger, L. D. 

Carter, in 1946. Yeager prevailed, gaining 51,257 votes to Carter’s 21,006 votes. 

He was unopposed in 1952 and again in 1958.13

Chappell had an opponent only in his initial run for office in 1942, when he 

defeated F. C. Radke by 30,901 to 15,902 votes. He faced no one in either 1948 

or 1954. Wenke barely won his first election, defeating Frederick T. Spear of 

Fremont by a vote of 30,715 to 30,308 in 1942. However, no one entered the race 

against him in 1948, 1954, or 1960.14

Paul Boslaugh defeated Fred Hanson of McCook by a vote of 31,689 to 24,167 

in his first try for the court in 1948. In 1954 he was unopposed. His son, Leslie 

Boslaugh, defeated John Bottorf of Sutton by 34,519 to 26,059 votes in 1960, 

and he faced only retention elections thereafter during his long service on the 

bench. Harry Spencer, who succeeded Chappell, defeated Doane Kiechel by 
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62,309 to 17,899 votes in 1960. Paul White won the final judicial election for 

the post of chief justice before the advent of the Missouri Plan in 1962, defeat-

ing former Nebraska attorney general Clarence S. Beck of North Platte by a vote 

of 225,073 to 175,551.15

Serious Schism or Peevish Power Play?

Although the Simmons court confronted a number of significant issues in the 

years following 1938, it did so without apparent conflict among the jurists. But 

all was not always rosy. Simmons, as chief, was the nominal head of the court, 

but it was Carter who led the usually vocal conservative bloc and who was rec-

ognized by bench and bar alike as the court’s intellectual leader. Although 

Carter’s position had to be galling for Simmons, the chief justice did not openly 

attempt to denigrate him. Their relationship in chambers or behind the scenes 

may well be another story.

The first real evidence of a Simmons-Carter problem appeared in 1956 in the 

case of Ruehle v. Ruehle.16 A divorce action, the case involved questions about 

the effect of a stipulation of the parties concerning child support. But the real 

import of the case was a question raised by Carter in a dissent that concerned 

the court calling up a district judge to sit with it. Judge Frederick Messmore, 

who participated only on briefs, authored the opinion. Carter dissented, and 

Simmons joined in his dissent on the merits. Carter then went on to question 

whether a district judge could sit on any case except those four instances pro-

vided for in Article V, Section 2 of Nebraska’s Constitution: (1) when the court 

sits in two divisions of five judges in each division; (2) when determining the 

constitutionality of a statute; (3) when hearing an appeal from a conviction 

of homicide; and (4) when reviewing a decision rendered by a division of the 

court.

When Ruehle first came to the supreme court, Chappell disqualified him-

self, so the case was heard by Simmons, Carter, Messmore, Yeager, Wenke, and 

Boslaugh. Mesmore wrote an opinion reversing the trial court, but he could 

not get a majority of the six hearing judges. Simmons then wrote an opinion 

affirming the trial court, and it also failed to get a majority. The supreme court 

set the case down for reargument and asked District Judge H. Emerson Kokjer 

of Wahoo to join it for the reargument. Subsequently, Carter challenged the 

right of Kokjer to vote on the case and implied that Simmons had appointed 

Kokjer to achieve the result Simmons desired. Messmore, Yeager, and Wenke 
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(the liberal bloc), together with Simmons, held that Kokjer could sit. Carter 

and Boslaugh voted that he could not. Chappell had disqualified himself. The 

vote was four to two in favor of Kokjer’s right to sit. His place on the court set-

tled, Kokjer then voted in favor of the Messmore opinion, reversing the ruling 

of the trial court. Carter argued that without Kokjer, the court was equally 

divided and affirmance was required. Boslaugh concurred in Carter’s total dis-

sent, not just the segment on the merits.17

Kokjer wrote a concurrence, in which Yeager joined, explaining his vote on 

the merits. He said nothing about his position as to whether he could legiti-

mately sit with the court. Simmons dissented in part and concurred in part. He 

first reaffirmed that he joined with Carter’s dissent on the merits, and he then 

spent eleven and a half pages explaining why he agreed with the trial court. He 

next wrote an additional twenty-nine pages showing why he believed Carter 

was wrong to oppose calling up a district judge. He began with the interesting 

statement: “Although it is probably unnecessary, in doing so I wish to assure 

the bar that there is no personal acrimony involved at any stage of these pro-

ceedings. Language used by Judge Carter, coming from another’s pen might 

be ‘fightin’ words,’ but from Judge Carter’s it is not so.”18

Simmons went on to point out that Carter’s challenge did not come before 

Kokjer sat but months later, when Messmore announced at an opinion con-

ference of the court that Kokjer had informed him that he (Kokjer) supported 

the Messmore opinion that had failed of adoption. That news set Carter off 

and provoked the controversy. Simmons reviewed the Nebraska Constitutional 

Convention proceedings of 1919 and 1920 in great detail and argued that the 

convention recognized that district judges could be called up to sit with the 

court while it was sitting en banc, as it had since 1921, following the adoption of 

the 1920 constitutional provisions. He pointed out that Carter, while a district 

judge from 1927–34, sat with the court on several occasions when the court 

was not sitting in divisions. He concluded by stating that calling up district 

judges to sit was done to keep the docket current and that the decision had full 

constitutional authority. Simmons therefore won the debate, and Carter was 

vanquished in what appeared to be an open fracture of collegiality.

One year later, in Capitol Bridge Co. v. County of Saunders (1957), Carter, writing 

for the majority, granted a quantum meruit recovery to a plaintiff selling bridge 

lumber to a county, even though the contract of sale violated a statutory provi-

sion.19 He held that the findings of fact were supported by the evidence and that 
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the seller was allowed a recovery. Simmons, the sole dissenter, wrote fifty-four 

pages criticizing the court’s adoption of the rule because the trial court had 

not made specific findings of fact but had in fact made only a general finding 

in favor of the plaintiff. He made the revealing comment about the court’s de-

cisional process, “We have no way of knowing, under a general finding, what 

facts or law the trial court acted upon. We are completely in the dark as to the 

facts or law that were deemed controlling by the trial court. So we reverse the 

process and take a proper rule of law and hunt for facts that will sustain the 

finding.”20 Nothing in either the majority or dissenting opinions indicated that 

the case was anything other than ordinary, or why it would engender a fifty-

four page dissent. Perhaps Simmons felt that he needed to point his brethren 

in the right direction. Or perhaps he felt that Carter and the others were stray-

ing from established procedure.

The pace of controversy picked up substantially in 1958. In Commonwealth 

Trailer Sales, Inc. v. Bradt (1958), Wenke wrote for the majority that the defense 

of usury is a personal defense of the borrower and can be asserted only by him 

or his sureties.21 Simmons, again the sole dissenter, criticized the court for ad-

hering to a judicially declared rule of law that, in his opinion, no longer made 

sense: “It is a rule declared and controlled by the court. The court needs no leg-

islative permission to do justice in this case.”22

Carter and Chappell concurred: “[I]n view of the dissent we desire to point 

out the fallacy of its reasoning. . . . [T]he rule that the defense of usury is avail-

able only to the debtor and his privies has not been changed. Such a change 

is a proper subject of legislation and not one that properly can be made effec-

tive by judicial pronouncement.”23 The concurrence did not engage Simmons’s 

argument that the rule was a judge-made rule and thus could be changed by 

the judges, which of course is entirely correct. One can only surmise that the 

majority of the court did not see the same pressing need for judicial activism 

that Simmons recognized.

Two weeks later Simmons wrote the majority opinion in Hartman v. Drake

(1958), involving an issue of partition when a life tenant fails to object. The 

case appears to have been correctly decided. There were no dissents. However, 

Carter, Wenke, and Boslaugh concurred, criticizing Simmons for not setting 

out his reasoning in the opinion, an ironic twist to the arguments he raised in 

his dissent in Capitol Bridge.24

In Gillespie v. Hynes, decided in 1959, Carter wrote the opinion for a six-
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member majority, holding that where there is no equitable relief granted, a 

court of equity will decline jurisdiction to enter a money judgment on a legal 

cause of action, for to do otherwise would be to deprive the defendant of his 

constitutional right to a jury trial. Carter cited four cases that he said ran coun-

ter to this rule and specifically disapproved them, stating, “We disapprove the 

holdings of these cases, and others of similar import, which conflict with the 

federal rule that equity jurisdiction will not be retained to grant legal relief 

where no right to equitable relief is established.”

Simmons, dissenting alone, spent fifty-five pages in excoriating the major-

ity, not without justification, especially in regard to what, precisely, the ma-

jority disapproved of: “The court now disapproves four of them directly, with-

out pointing out the extent of the disapproval. It disapproves all other ‘cases of 

similar import’ without seeking to find or cite them to trial courts or members 

of the legal profession.” He continued, “The mistake of the trial court in this 

case was that it followed the rules of law repeatedly stated in the judicial prec-

edents of this state. That, so holds the court, was prejudicial error.” He then 

added a blistering indictment of the majority’s activism, writing that the “ju-

dicial mowing machine thus cuts a wide swath through the established prec-

edents of this court cutting down those that stand in its way, and weakening, 

if not effectively destroying, many others.”25

It is difficult to reconcile Simmons’s position in Gillespie v. Hynes with his 

call for judicial activism in Commonwealth Trailer Sales, Inc. v. Bradt, but as Ralph 

Waldo Emerson acknowledged, a foolish consistency is the hobgoblin of little 

minds. Furthermore, lawyers are equipped by training to make fine distinc-

tions between factual situations and the rules of law. None of the majority saw 

fit to respond to Simmons’s dissent, so whether or not they perceived an incon-

sistency in his argument will remain shrouded in mystery. But when Simmons 

was deserted by all of his brethren, he was quick to take up his pen and point 

out the error of their ways.

While he was engaging Carter in a war of words, Simmons was also exchang-

ing verbal jabs with Wenke. In Lutcavish v. Eaton (1958), Messmore decided a will 

case involving a claim against a decedent’s estate.26 Simmons was the sole dis-

senter. He began: “The result of this decision is compounded confusion. The 

confusion rests on two premises. The first is a failure to analyze and find the 

reason of a rule of law as a guide to its application. The second is a failure to 

confine the scope of the decision to the issue presented.” He went on to review 
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ing to them. Chappell and Wenke, in a concurring opinion, took issue with 

Simmons: “We agree with the majority opinion. This concurrence is filed to re-

spectively alleviate any misconceptions that may be engendered by the dissent 

filed in this case.”27 They went on to point out that the cases cited by Simmons 

did not support his conclusion. Suggesting that the chief justice did not under-

stand the issue is certainly not deferential acceptance of his leadership.

In Baker v. Baker (1958), a case decided the same day as Lutcavish v. Eaton,

Carter affirmed the trial court’s grant of a divorce to a cross-petitioning defen-

dant upon the grounds of the plaintiff’s adultery.28 Simmons dissented, again 

on the basis that the court was not properly following its earlier precedents. 

In a concurring opinion, Wenke again took up the cudgel against Simmons: 

“[B]ecause I feel the dissenting opinion comes to erroneous conclusions as to 

certain principles of law involved and fails to properly and sufficiently set out 

the conduct of appellant as it relates to the charge of adultery made against her, 

I deem it desirable to express my views in regard thereto.” He went on to crit-

icize Simmons for recounting many of the lurid facts of the adulterous con-

duct, facts that Carter, in the majority opinion, had said were not necessary to 

be recited. Wenke argued, “Ordinarily a statement of our conclusion reached in 

regard thereto would be sufficient as a recitation of such facts serves no useful 

purpose and only leaves a permanent record to possibly embarrass the three 

small children here involved after they grow up. The dissent eliminates the 

basis of this restraint exercised by the writer of the majority opinion in deal-

ing with the sordid facts recited in the evidence.”29 In the button-downed, con-

formist days of the 1950s, accusing someone of a prurient interest in salacious 

material was harsh treatment indeed.

Shortly after Simmons wrote his lengthy dissent to Carter’s opinion in 

Gillespie v. Hynes, he cranked out another lengthy effort in Wischmann v. Raikes

(1959), a Wenke opinion reversing a trial court judgment in favor of the plain-

tiffs. The defendant had built dikes and levees that caused flood waters to 

flow across the plaintiff’s lands. The court had written an earlier decision in 

Wischmann v. Raikes but withdrew it, changing the result. Wenke obviously an-

ticipated a dissent, because his opinion was quite lengthy, and he spent a great 

deal of time reviewing applicable Nebraska cases. In his dissent Simmons again 

criticized the court for departing from long-standing precedent. This time he 

was not alone, for Yeager joined in dissenting, concurring in the Simmons dis-
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sent and writing separately to emphasize the anticipated consequences of the 
majority opinion.30

After this last dissent by Simmons, the verbal battle ended as unexpectedly 
as it began. Simmons dissented only six more times in his remaining years on 
the court. It seems fair to say that the skirmishing began when Simmons and 
Carter did battle in Ruehle v. Ruehle. Why it ended when it did, and what caused 
the parties to sheathe their verbal swords, cannot be definitely ascertained, 
because both Carter and Wenke continued to lead the conservative and liberal 
blocs on the court, and Carter continued on the court beyond Simmons’ retire-
ment. Wenke, reelected in 1960, would have outlasted Simmons on the court 
but for his death in 1961.

As table 1 demonstrates, Simmons dissented only seventy-five times in his 
twenty-five-year career on the bench, or 1.84 percent of the total cases decided 
by his court. He was the sole dissenter thirty-three times out of those sev-
enty-five, or 44 percent of the cases. During the three-year period in which 
Simmons, Carter, and Wenke did battle, the chief justice wrote eighteen dis-
sents, equal to 24 percent of all the dissents in his career. During the same 

period, he was sole dissenter in sixteen of his eighteen dissents, or 88.8 percent 
of the time. Some 48.4 percent of the dissents in which Simmons was the sole 
dissenter occurred during the battle period. Obviously, something was afoot 
to stimulate Simmons to such an output of lengthy criticism of his colleagues. 
One reason for the frequent dissents almost had to be a struggle on the part of 
Simmons to remain the leader of the court in the face of challenges from the 
two intellectual leaders of it.

Carter and Wenke may also have felt that they had a wounded lion in 

Table 1. Chief Justice Simmons dissents, 1938–63

Total Simmons dissents 75
Dissents as % of total cases heard by the court   1.84
No. of dissents in which Simmons wrote an opinion 60
% of dissents in which Simmons wrote an opinion 80
Total Simmons sole dissents 33
Sole dissents as % of total Simmons dissents 44
Total Simmons dissents in battle period, 1955–58 18
Battle period dissents as % of total Simmons dissents 24
Total Simmons sole dissents in battle period, 1955–58 16
Sole dissents as % of total Simmons dissents, 1955–58 88.8
Sole dissents (1955–58) as % of total Simmons sole dissents 48.4
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their sights. Simmons had recently expressed a desire to move on to other 

venues. When U.S. senator Dwight Griswold died in April 1954, Simmons 

asked Governor Robert B. Crosby for an appointment to fill Griswold’s seat. 

Crosby declined to appoint Simmons and instead appointed Eva K. Bowring in 

Griswold’s stead.31 It is doubtful that such political maneuvering remained a 

secret to Carter and Wenke, who perhaps felt no obligation to grant Simmons 

obeisance if he wanted to leave the court.

The Jurisprudential Dimensions of the Simmons Court

The Simmons court, during its twenty-five year span, decided several cases 

of more than casual interest. These cases ranged from complex government 

relations and capital punishment to other criminality and the wrongful death 

of fetuses. All the cases foreshadowed social and political controversies that 

America would face in the late twentieth century.

Government Relations

As part of one of the three branches of state government, the Simmons court 

acted forcefully when it came to issues concerning its own power. It made that 

quite clear when, in State ex rel. Ralston v. Turner (1942), it went to war with the 

state legislature and won.32 In 1937 the court had provided, by rule, that no one 

could take the Nebraska bar exam except graduates of reputable law schools, 

which the court defined as schools approved by the American Bar Association. 

In 1941 the legislature passed lb114, which declared all law schools operating 

in Nebraska to be reputable law schools, and which also declared all gradu-

ates of those law schools to be eligible to take the bar exam. Ralston, a grad-

uate of the University of Omaha Law School, which was within Nebraska but 

not approved by the aba, applied to take the bar exam. His application was 

denied, and he brought a mandamus action against George Turner, clerk of the 

supreme court, to force Turner to accept his application.33

The court, speaking through Justice Messmore, held that “lb114 is uncon-

stitutional in that it directly usurps the inherent power of this court to fix and 

determine the qualifications of an applicant for admission to the bar in this 

state on a subject which naturally falls within the orbit of the judicial branch 

of government.”34 Messmore quoted from prior decisions of the court that the 

“claim of inherent judicial power is no novelty. There are many cases in which 

it has been invoked over the membership of the bar. It has been invoked in the 

admission, suspension, discipline, and disbarment of attorneys and in these 
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no legislative permission is considered requisite, and, if a statute exists, it is 

regarded as declaratory of the inherent power of the judiciary and not exclu-

sive in its provisions.” The court had utilized the inherent power of the judi-

ciary to integrate the Nebraska State Bar Association in 1937, before Simmons 

became chief justice. In Ralston, Justice William B. Rose, who as a member of 

the court had not dissented in the integration case, and Justice John Yeager, 

who was not on the court in 1937, both dissented.

The legislature was not the only governmental body to receive a firm “hands-

off” message from the court. The U.S. Supreme Court received the same treat-

ment from a Nebraska court that was very jealous of its prerogatives. The 

first salvo was fired in the case of Johnson v. Radio Station wow (1944), which 

appeared before the Nebraska court on three occasions.35 In Johnson I, an ag-

grieved policy-holder brought suit to keep the Woodmen of the World Life 

Insurance Society, a fraternal insurance company, from transferring the so-

ciety’s radio station and license to a group of insiders for grossly inadequate 

consideration, pre-dating Enron by almost three-quarters of a century. The 

Nebraska court, on a 4–3 vote, found constructive fraud on the part of the 

Society and invalidated the transfer.

The Society filed a motion for rehearing, which was granted. After the 

second airing, the court issued a new opinion, which adhered to the former 

ruling.36 The Society had raised a new argument, claiming that the court 

lacked jurisdiction because the matter was within the sole jurisdiction of the 

Federal Communications Commission. Carter wrote the opinion on rehear-

ing and conceded that the fcc had the sole power to license the station, but he 

held that a state court could hear and decide all the property rights involved in 

station ownership, which the Nebraska court had done in this case.

Johnson III came back to the Nebraska Supreme Court in 1945, having gone 

to the U.S. Supreme Court in the interim.37 The U.S. Supreme Court issued a 

mandate requiring the Nebraska court to withhold the portion of its decree 

requiring the station property to be transferred back to the Society until the 

fcc could review new applications for the station’s license. Carter, again writ-

ing for the Nebraska court, bristled: “The mandate of the Supreme Court of 

the United States directing this court to withhold its mandate on a matter 

solely within the jurisdiction of the state courts encroaches upon the plenary 

powers of this court and tends to undermine the autonomy and destroy the in-

dependence of the state courts in a field where they are admittedly supreme.” 
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In conclusion, he thumbed the collective nose of Nebraska’s jurists at their col-

leagues in Washington, remarking, “The mandate of this court will therefore 

issue on order by this court without reference to the advisory directions contained in 

the mandate of the Supreme Court of the United States. So ordered” (empha-

sis supplied).38 Take that!

Yeager, who dissented in both Johnson I and Johnson II—as the holder of the 

Omaha seat on the court, he was aware that the Society was a powerful force 

in Omaha—dissented again and chastised Carter’s chauvinism:

It was on the ground that the state court had invaded the federal 

jurisdiction by its direction with regard to the radio license that 

the United States Supreme Court accepted jurisdiction. In its opin-

ion, that court recognized the full and complete jurisdiction of 

this court over the entire subject matter except the radio license. 

Over the license it held this court had no jurisdiction, and prop-

erly so. . . . [D]irection was given to this court to withhold its man-

date a sufficient length of time to allow for action by the Federal 

Communications Commission on an application for transfer 

of the license. . . . It appears to me that the majority opinion is 

but a volunteer discussion upon a subject whereon no opinion is 

required at the hands of this court, and that by it no useful pur-

pose is served.39

Yeager thus displayed a more prescient understanding of the concept of feder-

alism than his thin-skinned colleagues in the majority.

Simmons inveighed against the U.S. Supreme Court again in Hawk v. Olson

(1946), a criminal case wherein Hawk had been before the Nebraska court sev-

eral times and finally managed to get a favorable ruling out of Washington.40

The federal court had remanded Hawk’s cause for a hearing on whether or not 

he had been denied due process. Hawk moved to enforce the U.S. Supreme 

Court order and asked Nebraska’s high court to issue a mandate to the district 

court of Lancaster County for a hearing. The Nebraska Supreme Court denied 

his motion.

Simmons explained that Nebraska was not bound to follow the mandate of 

the U.S. Supreme Court because that court had erroneously concluded that cer-

tain facts could be litigated in a Nebraska habeas corpus proceeding, when in 

fact they could not. Simmons held that Nebraska was the supreme authority 
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on what could and could not be heard in a Nebraska habeas corpus proceed-

ing: “In full accord with our decisions we are required to hold that petitioner’s 

issues which the Supreme Court of the United States said he is entitled to have 

an opportunity to prove are issues which are not justiciable in a habeas corpus 

proceeding in this state.”41

The Nebraska court also upheld the peace and dignity of Nebraska’s infe-

rior courts in Reller v. Ankeny (1955).42 Reller, a bombastic curmudgeon who was 

the bête noire of the defense bar, sued District Judge Harry Ankeny for libel, 

claiming that Ankeny had libeled him in a written memorandum and order that 

Ankeny had filed in a case he was hearing. Ankeny had accused Reller of lying 

and dereliction. Those who knew Reller could have contended that he could not 

be libeled because anything he was accused of was likely to be true. Be that as it 

may, the one district judge in Lancaster County who might be inclined to libel 

anyone was Ankeny. He was generally regarded as snide, sharp, and sour.43 He 

also wore a toupee, casually taking it off and putting it on as his fancy dictated, 

and lawyers in his court were often non-plussed when he wore it in the morn-

ing of a trial and took it off in the afternoon, or vice versa.44

Reller’s suit was thrown out after Ankeny’s lawyer filed a motion to dismiss. 

Reller appealed, contending that a demurrer, rather than a motion to dismiss, 

would have been the proper procedure. His position was eminently correct, but 

the supreme court ruled against Reller, holding that he had acquiesced in the 

procedure in the district court and that he could not raise the issue for the first 

time on appeal. More importantly, the court held that any comments made by 

a judge about a lawyer during a trial were absolutely privileged.45

The court not only dealt with the legislative branch and other courts in the 

judicial branch but also with the executive branch and its agencies. In Johnson 

v. Johnson (1942), the lieutenant governor sued the state treasurer for a pro rata 

share of the governor’s salary, after he had performed the governor’s duties 

when the latter was out of the state. Article IV, Section 16 of Nebraska’s consti-

tution provides that when the governor is out of the state, the powers, duties, 

and emoluments of the office shall fall to the lieutenant governor. Judge Rose 

wrote the opinion of the court and denied the lieutenant governor a share of 

the governor’s salary, holding that Nebraska could not have two governors at 

the same time and that unless the governor’s absence from office is permanent, 

the lieutenant governor is still only the lieutenant governor.46

In State ex rel. Johnson v. Hagemeister (1958), the court faced an original action 
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in quo warranto involving two gubernatorial appointees who wanted the same 

seat on the board of education of the then state normal schools.47 Johnson had 

been appointed by Governor Crosby to fill a vacancy on the board. He was con-

firmed by the legislature and served out the balance of the term. In October 

1954, Crosby, by then a lame-duck governor, appointed Johnson to a full six-

year term, beginning January 1, 1955. He was confirmed by the legislature on 

January 28, 1955. On January 31 a senator who had voted in favor of confir-

mation moved to reconsider the confirmation. The legislature reconsidered 

and voted not to confirm Johnson. The next day, the new governor, Victor E. 

Anderson, appointed Hagemeister to the six-year term. In a unanimous opin-

ion written by Wenke, the supreme court, obviously at the request of the new 

governor, held that the legislature had the right to reconsider the confirmation, 

thus preserving peace among the three branches of government.

In dealing with other branches of state or federal government, the court 

showed itself to be protective of its power (as, for example, in State ex rel. Ralston 

v. Turner), and it was quite unwilling to take orders from the U.S. Supreme 

Court, as demonstrated by Johnson v. Radio Station wow and Hawk v. Olson. In 

areas not involving its power and prerogative, the court was somewhat defer-

ential to the executive branch, as was apparent in Johnson v. Johnson and State ex 

rel. Johnson v. Hagemeister.

Capital Cases

In the 1940s and 1950s Nebraska’s high court became involved in several cases 

regarding capital punishment. These cases required either the issuance of 

death warrants or appeals alleging trial court errors. On all occasions the court 

moved expeditiously to facilitate the execution of the convicted murderer.

The Simmons court issued death warrants for four murderers who met their 

end in “Old Sparky,” the colloquial name for Nebraska’s electric chair. Joseph 

MacAvoy, a twenty-three-year-old soldier at Harvard Army Air Base during 

World War II, raped and killed a sixteen-year-old girl in 1943. MacAvoy, whose 

home was in New Jersey, confessed to the crime and was convicted by a Clay 

County jury. The supreme court unanimously affirmed both his conviction 

and sentence in an opinion written by Justice Carter.48 The court’s opinion was 

dated June 6, 1944. It fixed the date of MacAvoy’s execution on September 19, 

1944. MacAvoy was in fact executed on March 23, 1945, a few months after the 

scheduled date, but still sooner than could be expected with the decades-long 
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maneuvering in capital cases today. The strictures of war-time undoubtedly 

worked against MacAvoy, but the legal climate was very different then than it 

is now, especially with regard to the death penalty. Newspapers that carried 

accounts of MacAvoy’s death did not mention any picketers protesting outside 

the penitentiary.49

Timothy Iron Bear, a Native American, killed a rancher for whom he was 

working and then, to avoid detection, killed the rancher’s wife as well. The 

killings took place on July 24, 1947, and Iron Bear was tried and sentenced to 

death on September 30, 1947.50 Iron Bear killed both victims with an axe, stole 

their car, and drove to his mother’s home in South Dakota. He had been out of 

prison only two days at the time of the killings.

Iron Bear’s counsel failed to file a timely appeal with the supreme court, 

which held that it had no jurisdiction to hear the appeal because of the late 

filing, and the court fixed the date of execution on July 9, 1948.51 Iron Bear then 

filed a petition for a writ of habeas corpus against the warden of the peniten-

tiary because of an error in the sentence in district court, which had set the date 

of execution for ninety days from sentencing. On appeal the supreme court held 

that the date of execution was not an essential part of the sentence.52 Iron Bear 

was executed on December 1, 1948.

Roland Dean Sundahl, a young rapist from far northwest Nebraska, killed 

his sixteen-year-old victim and attempted to conceal his crime. The crime 

was committed on August 27, 1950. The trial took place almost immediately. 

Sundahl appealed the conviction and death sentence to the Supreme Court, 

which issued a Simmons opinion affirming both the conviction and sentence 

on July 5, 1951, less than eleven months after the crime was committed.53

Sundahl was executed on April 30, 1952, twenty months after the crime. No one 

could make the claim that justice delayed is justice denied in this instance.

The final murderer to meet his fate in the Nebraska electric chair by action of 

the Simmons court was Charles Starkweather, whose name will always live in 

infamy in Nebraska. The teenaged Starkweather embarked on a homicidal spree, 

accompanied by his fourteen-year-old girlfriend, Carol Ann Fugate, in January 

1958. In little over a week they killed nine persons in and around Lincoln and one 

in Wyoming. They were captured in Wyoming and tried separately in Nebraska 

for the murders. Both were convicted, and Starkweather was executed in the elec-

tric chair on June 25, 1959. The supreme court affirmed Starkweather’s convic-

tion in December 1958, less than a year after the killing spree occurred.54
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Harry Spencer, who was elected to the supreme court in November 1960 to 

replace E. B. Chappell, was the district judge who tried both Starkweather and 

Fugate. He was quite concerned about the press coverage of the trials, which 

brought in media from all over the country because of the sensational nature 

of the cases. Spencer imposed stringent restrictions on the media while reserv-

ing courtroom space for them. He did not allow photographs to be taken in the 

courtroom or on the staircase leading up to the courtroom.55

Prior to the trials, Spencer appointed T. Clement Gaughn, Lincoln’s most 

experienced criminal lawyer, and William Matschullat, a former government 

investigator, to represent Starkweather. He also appointed John McArthur, an 

experienced Lincoln trial lawyer, to represent Fugate, primarily at the urging 

of Edmund O. Belsheim, then dean of the University of Nebraska College of 

Law, who was quite concerned at the prospect of a young woman of Fugate’s 

tender years being tried for murder in adult court.56 McArthur tried unsuccess-

fully to have Fugate tried as a juvenile, but he was successful in keeping her out 

of the electric chair.

The main issue in Starkweather’s appeal was his mental capacity. He was 

clearly of subnormal intelligence, but in a unanimous opinion written by 

Simmons, Nebraska’s supreme court held that the jury had heard all the psy-

chiatric evidence and had concluded that Starkweather had sufficient capacity 

to be aware of the nature of his acts and that there was ample evidence to sup-

port the jury’s verdict.57

Two other killers were sentenced to death with the approbation of the 

Simmons court, but their sentences were subsequently commuted by the board 

of pardons, an agency of the executive branch. In Griffith v. State (1953), a hus-

band shot and killed his wife on June 20, 1952. He was tried, convicted, and 

sentenced to death.58 The supreme court affirmed his sentence in July 1953 and 

decreed the date of execution to be October 16, 1953. Griffith was not executed, 

however, and his sentence was commuted to a fifty-five-year term in January 

1954. Griffith served his sentence and was released from prison in 1992.

Grandsinger v. State (1955) was one of the more celebrated murder cases to 

reach the Simmons court. Loyd Grandsinger, a twenty-one year old Native 

American transient, shot and killed Marvin Hansen, a Nebraska state patrol-

man, in a shootout as he tried to avoid capture on a felony burglary charge. 

The trial took place in northwest Nebraska, just south of Pine Ridge Indian 

Reservation, and white public sentiment in favor of Grandsinger’s death was 
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open and obvious. The killing took place on April 8, 1954, and Grandsinger’s 

trial followed during the summer of 1954. Grandsinger was convicted and sen-

tenced to death. The supreme court handed down its opinion affirming the 

sentence on December 16, 1955, with his execution fixed for March 30, 1956. 

But the sentence was commuted and the execution never took place.59

The board of pardons never stated any obvious reason for commutation, 

but the prevailing sentiment against a Native American who killed a highway 

patrolman could have contributed to a jingoistic result, raising the specter of 

a lack of due process. The supreme court brushed past an error on the part of 

the prosecutor, who during the course of Grandsinger’s trial implied that the 

defendant should be executed because at some subsequent time he might be 

pardoned or paroled. Perhaps the board of pardons was concerned about this 

statement. The supreme court had conceded that it was a prosecutorial error 

but said that it was not prejudicial because undoubtedly all the jurors were al-

ready aware of the possibility of pardon or parole.

Still another problem in the Grandsinger case was the action of the defendant’s 

trial counsel, Charles Fisher of Chadron, who intentionally altered an exhibit 

during a recess in the trial. Critical pieces of the evidence against Grandsinger 

were a Sam Browne belt and a trousers belt that Hansen, the murdered police-

man, was wearing at the time of the shooting. The bullet that killed him passed 

through both belts. One of the issues in the case was whether Grandsinger’s 

weapon, a .22-caliber handgun, had been the murder weapon, and the size 

of the hole in the belts was an important factor in determining the caliber of 

bullet, which had exited the victim’s body and was never found.

When an expert witness for the prosecution was testifying about the size 

of the holes, the witness attempted to insert a wooden dowel the size of a 

.22 bullet into the holes. Fisher, as attorney for Grandsinger, objected on the 

grounds that insertion of the dowel could alter the size of the holes. The trial 

judge sustained Fisher’s objection. The next day, before the trial reconvened, 

Fisher picked up the trousers belt and the dowel, both of which were exhibits 

admitted into evidence, inserted the dowel into the belt, and began twisting the 

dowel. The county attorney prosecuting the case caught Fisher in the act.

Fisher was immediately taken before the trial judge, a record was made, and 

Fisher admitted to his act. Fisher continued to represent Grandsinger through-

out the rest of the trial, and after the trial was over, the Nebraska State Bar 

Association brought disciplinary proceedings against Fisher for unprofes-
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sional conduct.60 When the appeal from those proceedings reached the su-

preme court, the court entered a judgment of a one-year suspension, acknowl-

edging that Fisher had a large practice and a good reputation in Chadron, where 

he had practiced for twenty-seven years. The court’s judgment, in light of the 

fact that Fisher knowingly altered the evidence in a first-degree murder case, 

seems in retrospect far too lenient, and its discussion of the gravity of the of-

fense too limited.

Other Criminal Matters

The court displayed its ability to give careful scrutiny to criminal cases when 

it decided Schluter v. State (1949).61 The case involved a jury instruction in which 

the trial judge told the jury that it could not reject the testimony of any wit-

ness unless it had a good reason for doing so. The supreme court disapproved 

the instruction and reversed the defendant’s conviction. Simmons wrote the 

majority opinion, and Yeager concurred in a written opinion. Messmore and 

Boslaugh concurred, but without writing an opinion. Wenke dissented, in a 

written opinion, and Carter joined in Wenke’s opinion. Thus, six of the seven 

judges were moved to publicly state their position on the issue, a rather un-

usual occurrence.

The court disapproved of criminal prosecutions for adultery in Armstead v. 

State (1955).62 Hall County had prosecuted one of its citizens for adultery. No 

direct proof of intercourse, lawful or otherwise, was adduced, and the defen-

dant was convicted solely on circumstantial evidence. On appeal, the supreme 

court reversed. Reviewing the evidence extensively, the court reiterated the 

rule that “mere disposition and opportunity to commit adultery are not alone 

sufficient to justify a conviction, but there must be circumstances inconsistent 

with any other reasonable hypothesis.”63 Hundreds of errant spouses must have 

breathed a sigh of relief.

Courts sometimes make mistakes, and the Nebraska high court certainly 

did in Peery v. State (1957).64 Wesley Peery, one of the most hardened criminals 

ever to live in Nebraska, was tried and convicted in Sarpy County for forcing a 

woman driver off of the highway and raping her. The supreme court reviewed 

the evidence in detail, implied that the testimony of the alleged victim lacked 

credibility, pointed out that there was no other meaningful corroboration of 

the victim’s testimony, and reversed the conviction. Wenke and Chappell dis-

sented, and under any rational view of the evidence, they were clearly right.
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When Peery was sentenced in the district court on the Sarpy County rape, un-

doubtedly the sentencing judge had Peery’s criminal record before him. In 1947 

he was convicted of an escape from custody. In 1948 he was convicted of armed 

robbery. In 1955, after being released from prison, he burglarized the home of 

Lincoln’s deputy chief of police, E. H. Masters, and stole a .38 Colt Detective 

Special Revolver. Peery used this stolen gun to threaten the rape victim in Sarpy 

County. She was called as a witness in the burglary trial in Lancaster County, 

and she identified the gun as the one Peery used to stop her. She also identified 

photos of his car. This time the supreme court found her testimony to be ad-

missible and credible and affirmed Peery’s conviction of the burglary.65

In 1957, while out of jail on bond, Peery stole a car in Columbus, Ohio, and 

committed three armed robberies. He robbed and raped a woman who was 

seven and a half months pregnant. He attempted to escape from an Ohio prison 

and assaulted a courthouse librarian in the attempt.

Eventually, Peery was convicted of the brutal murder of a Lincoln coin shop 

owner in 1975 and was sentenced to death.66 He went back to the Nebraska 

Supreme Court on four occasions seeking post-trial relief and was denied relief 

each time. He died in prison while on death row. When Peery was sentenced 

for the murder in 1975, the sentencing panel found that he was fifty-one years 

old and that he had spent thirty-three years and ten months in prison. Between 

1947 and 1975 he had been out of prison for only two years and eight months.

Peery also played a role in another criminal case of note, the conviction of 

Darrel F. Parker, Lincoln’s assistant city forester, for the murder of his wife. In 

Parker v. State (1957), Parker was found guilty of the murder of his wife, Nancy, 

in December 1955.67 Parker was sentenced to life imprisonment in the Nebraska 

penitentiary.

In 1964 Parker brought a writ of error coram nobis, seeking a new trial. At the 

hearing on whether the writ should issue, Parker and one of his attorneys both 

testified that in 1956, Peery, who at the time was also a prisoner in the Nebraska 

penitentiary, told both Parker and the attorney that if the attorney or Parker’s 

parents would guarantee Peery’s bond, Peery would tell them where Nancy 

Parker’s suitcase and wristwatch, both missing since the day of her murder, 

could be located. Peery also said that he would name Nancy Parker’s killer.

Parker cited testimony by Kenneth Hamilton and Charles Sedlacek, former 

Nebraska prisoners, in which they claimed that Peery had told each of them 

on several occasions that he had killed Nancy Parker. Peery testified by depo-
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sition from the Ohio prison where he was lodged that he had lied to Parker’s 

attorney and that he did not know or kill Nancy Parker.

In Parker v. State II (1964), the supreme court affirmed the denial of the writ 

of error, saying, “Under oath, Peery either denies that the declarations were 

made, or testified that the declarations were false when made.”68 Such a state-

ment appears to give some credibility to Peery’s testimony, which would clearly 

seem to be untrustworthy. The court obviously felt it was dealing with felons on 

both sides of the issue, all of whom, because of their records, were not worthy 

of belief. It said as much when it characterized Peery, Hamilton, and Sedlacek 

as “convicted felons.” Falsus in unis, falsus in omnibus. So, showing disdain for 

all concerned, the court refused to grant the writ, declaring in conclusion, 

“Without further discussion or analysis, we think that it is apparent that the 

evidence in the case is, for the most part, not substantial or credible.”69 A bias 

against convicts is sometimes more helpful than analysis, but it is rare that a 

court will actually say so, as the Simmons court did here.

The Cult of Domesticity

The Simmons court did nothing meaningful in the area of family law, but two 

rather interesting decisions in divorce and adoption, however, serve as a foot-

note to long-established Nebraska law in domestic relations. The court also 

weighed in on the controversy regarding the definition of life.

In Kroger v. Kroger (1950), the court decided against a long-time and well-re-

garded district judge whose wife had sued him for divorce.70 In the trial court, 

the judge had been granted a divorce on his cross-petition, but the supreme 

court, on the wife’s appeal, found that he was not entitled to a divorce on his 

cross-petition and granted her a divorce on her petition. This action occurred 

before Nebraska enacted a no-fault divorce law. In addition to that rebuff, the 

court surprisingly doubled the alimony due the wife from ten thousand dollars 

to twenty thousand dollars, a very considerable sum in 1949.

In re Petition of Ritchie (1951) involved an attempt by an adult (a lawyer and 

political figure) to adopt another adult, invoking the equitable powers of the 

district court.71 The supreme court held that adoption was statutory and that 

the adoption of an adult was not permitted. The court also held that equity 

courts had no power to overrule statutory procedures, thus preserving the 

sanctity of the legislative procedure for adoption.

In light of recent efforts both in Nebraska and in the U.S. Congress to define 
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an unborn child as a person, Drabbels v. Skelly Oil Co. (1951) is very instructive as 

to the judicial mindset of the time.72 In Drabbels, a canister of bottled gas ex-

ploded and caused injury to a woman who was eight months pregnant. Three 

days later her child was born dead. The father brought suit for the wrongful 

death of the child. The defendant demurred on the ground that an unborn child 

could not be subjected to wrongful death.

A unanimous court, in an opinion written by Carter, agreed with the trial 

court’s sustaining of the demurrer. Carter spelled out the court’s position, one 

antithetical to the arguments of twenty-first-century pro-life advocates: “In our 

opinion a child born dead cannot maintain an action at common law for inju-

ries received by it while in its mother’s womb, and consequently the personal 

representative cannot maintain it under a wrongful death statute limiting such 

actions to those which would, if death had not ensued, have entitled the party 

injured to maintain an action and recover damages in respect thereof.” The 

court put its stamp of finality on the question, stating, “We adhere to the rule 

that an unborn child is a part of the mother until birth, and, as such, has no juridical ex-

istence” (emphasis supplied).73

Lincoln senator Mike Foley, a devout Roman Catholic and staunch pro-life 

supporter, changed Nebraska’s law concerning the unborn after he was elected 

to the unicameral in 2000. In 2000 he took the first step in fetal protection 

with lb824, which created the crime of motor vehicle homicide of an unborn 

child. In 2003 Foley’s lb294 authorized wrongful death action for the tortious 

death of an unborn child in utero at any stage of gestation, thus adopting for 

Nebraska the Catholic doctrine that life begins at conception, legislatively 

overruling Drabbels and Smith v. Columbus Community Hospital, a subsequent de-

cision that followed the rule set forth in Drabbels.74

A United Front, Usually

In reviewing the significant cases decided by the Simmons court, it is strik-

ingly apparent that the court’s jurisprudence was generally cohesive, except 

for the brief feud between Simmons, Carter, and Wenke. Dissent and concur-

rence rates were very low. The Ruehle case and its progeny showed that the court 

wanted to abide by its prior decisions, and any attempt to invoke new rules or 

change established patterns of stare decisis would arouse fierce criticism from 

within the court.

In criminal capital cases, the arguments of convicted murderers got short 



shrift. Witness MacAvoy, Sundahl, Iron Bear, Grandsinger, and Starkweather. Others 

might show sympathy for or leniency to first-degree murderers. This court 

would not. It could be surprisingly sympathetic, though, as was the case in State 

ex rel. Nebraska State Bar Assn. v. Fisher, (1960), a decision that seems quite unjus-

tified by today’s standards.

The court’s caseload was quite moderate, and there was no real backlog of 

cases dragging on for years. As a result, the general public seemed quite ap-

proving of the work of the court, if indeed it was even aware of how the judges 

worked. All the judges on the Simmons court were voted in by the populace, 

and gubernatorial appointment and retention elections awaited them in the 

future. In only one election was the result at all close, when Adolph Wenke was 

first elected having only 50.33 percent of the vote in 1942.

Neither personal nor philosophical differences led any of the members of 

the Simmons court to dissent with any degree of frequency. Simmons him-

self was the most active dissenter, and he dissented in less than 2 percent of 

the cases heard by his court. The Simmons court presented a united front 

to the public and the bar in virtually all instances, except during the brief 

period of intramural scrapping, as table 2 demonstrates. Messmore, who was 

on the court for Simmons’s entire tenure, averaged one dissent per year, and 

Carter, also aboard for the entire time, averaged two dissents per year. During 

1955–58, Carter wrote six dissents, and Wenke wrote six.

The type of case did not seem to influence the number of dissents. There was 

no greater outpouring of dissent in criminal cases than in civil cases. Rather, 

it was when court procedures, as in Ruehle, or court precedents, as in Capitol 

Bridge or Gillespie, were being challenged or changed that the judges felt com-

pelled to dissent.

In volume 167 of Nebraska Reports, covering the years 1958 and 1959, the court 

decided ninety-three cases. Simmons dissented twice and Yeager once. No one 

else dissented. But even more importantly, in that volume the court reversed 

more cases than it affirmed—the only volume between 1938 and 1995 with this 

reversal rate. There were forty-seven reversals, equal to 50.53 percent of the 

cases, while the court affirmed only thirty-five cases, or 37.63 percent of the 

cases. Perhaps Simmons’s complaints that the court was changing the law to 

the detriment of district judges were well founded. Perhaps once the court re-

alized that the district judges were in trouble, they decided that they had to end 

their quarrels and go back to presenting a united front.

“the judicial mowing machine thus cuts a wide swath”42



Judges dissent for many reasons. Scholars feel that partisanship, either 

political or philosophical, is the major factor leading to dissent. Ohio’s su-

preme court had dissent rates of 34.9 percent in 1966, 38.7 percent in 1968, 34.9 

percent in 1977, and 41.4 percent in 1981.75 But most judges on state supreme 

courts, and especially Nebraska’s, dissent far less than the judges of the U.S. 

Supreme Court.

As indicated previously, the dissent rate on the Simmons court was negligi-

ble, and Simmons can scarcely be said to be failing in leadership when his own 

dissent rate was 1.84 percent. However, he was the most frequent dissenter. 

One can hardly say that he was not encouraging collegial deliberation or the 

development of common perspectives concerning the law. Nonetheless, it is 

unusual for the chief justice, the nominal leader of the court, to be its most di-

visive voice.

Jaros and Canon theorize that dissent in state supreme courts is more 

common in states with greater socioeconomic and political diversity and with 

supreme courts that are insulated from trial courts by an intermediate ap-

Table 2. Dissents by members of the Simmons court, 1938–63

          % of
judge  dissents  total cases rank

Simmonsa 75 1.84 1
Cartera 59 1.45 2
Yeager  56 1.37 3
Paine  47 1.15 4
Chappell 34 0.83 5
Wenke 27 0.66 6
Messmorea 26 0.63 7
Rose  22 0.54 8
Johnsen 15 0.36 9
P. Boslaugh 13 0.31 10
Eberly  10 0.24 11
Spencer 9 0.22 12
L. Boslaugh 8 0.19 13
Brower 2 0.04 14

Note:
Total cases decided by Simmons court  4,065
No. of total cases in which there was a dissent  265
% of total cases in which one or more judges dissented 6.51

aOn court for entire period of Simmons’s incumbency.



pellate court.76 They believe that dissent is not as strongly associated with 

economic and political factors in states where there is no intermediate appellate 

court and where the supreme court hears appeals directly from the trial courts.77

In a state such as Nebraska, which seems relatively homogenous, the judges 

are likely, as on the Simmons court, to come from similar backgrounds and 

to share similar attitudes and beliefs. But unlike their predecessors during 

Simmons’s time, judges from Lincoln and Omaha now might have a tendency 

to heed the wishes of an urban constituency. Urbanization and industrializa-

tion are associated with a more diverse economy and thus with greater special-

ization. Urbanization produces a basis for a large number of relatively specific 

interests, and judges might want to see the interests of such constituencies 

reflected in their opinions.

The Simmons court decided 4,065 cases over a twenty-five year span, for an 

average of 162.6 cases per year. The great bulk of the cases were civil cases, as 

is shown in the tabulations in table 3. Only 9.2 percent of the total cases were 

criminal cases. The court had an eleven point higher affirmance rate—at 66.13 

percent to 55.69 percent—for criminal cases than it did for all cases as a whole. 

The court reversed 33.45 percent of all cases it heard but reversed only 25.92 

percent of criminal cases.

Carter was the most prodigious writer of all the Simmons judges, contribut-

ing approximately 15 percent of all the opinions of the court. Simmons ranked 

third in output. Both Carter and Messmore, the only two judges to have served 

every day of the Simmons incumbency, wrote more opinions than Simmons, 

    Table 3. Decisions of the Simmons court, 1938–63

Total cases 4,065
Civil cases 3,687
Criminal cases     378
% of civil cases       90.7
% of criminal cases          9.2
Total cases, no. of affirmances 2,264
Total cases, % of affirmances       55.69
Criminal cases, no. of affirmances     250
Criminal cases, % of affirmances      66.13
Total cases, no. of reversals  1360
Total cases, % of reversals     33.45
Criminal cases, no. of reversals        98
Criminal cases, % of reversals       25.92



though when Simmons’s dissents are added to his output, and Messmore’s dis-
sents are added to his, their output is virtually identical: 607 for Messmore and 
604 for Simmons (see table 4).

Prior to the tenure of Simmons as chief justice, the Nebraska court had uti-
lized the unsigned per curiam opinion a great deal. Between 1930 and 1940 
the court used per curiam opinions on about one-fourth of its cases.78 Because 
Simmons’s court had only seven per curiam opinions from 1938 to 1962, there 
must have been a substantial volume of such opinions early in the thirties. Per 
curiam opinions appear to have been brief memorandum orders that appeared 
at the end of the volumes of Nebraska Reports. When a full per curiam opinion was 
written, it was often because the writer had personal reasons for keeping his 
identity unknown. The court also submitted per curiam opinions for other rea-
sons: the court wishes to briefly state why it is disposing of the case as it is; the 
case does not deserve much judicial attention; the judge assigned to write the 

opinion, as in Nebraska, disagrees either with the majority’s conclusion or the 

Table 4. Simmons court opinions, 1938–63

  no. % of
judge  contributeda 4,065 rank

Carterb 608 14.95% 1
Messmoreb 581 14.29% 2
Simmonsb 529 13.01% 3
Yeager 503 12.37% 4
Wenke 411 10.11% 5
Chappell 392 9.64% 6
P. Boslaugh 279 6.86% 7
Paine  232 5.70% 8
Rose  97 2.38% 9–10
Eberly  97 2.38% 9–10
L. Boslaugh 53 1.30% 11–12
Spencer 53 1.30% 11–12
Johnsen 49 1.20% 13
Brower 40 0.98% 14
Per curiam 7 0.017%
Retired and district judges 126 3.09%

Total 4,057c

aDoes not include dissents or concurrences.
bOn court for entire period of Simmons’s incumbency.
cEight decisions did not involve a formal signed written opinion.
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majority’s reasoning; or the court is anxious to present a united front on the 

issue, without dissent or concurrence.

Per curiam opinions do not meet with much approbation from the practicing 

bar. Lawyers believe that judges use the per curiam opinion, which preserves 

the anonymity of its author, for a wide variety of reasons. Simmons was obvi-

ously aware of the bar’s discontent, as he saw fit to state, in his dissent in Ruehle,

that “as the bar well knows, it has been several years since per curiam opinions 

were used.”79 The great frequency of per curiam opinions by courts subsequent 

to Simmons’s were a major source of discontent among lawyers.

Simmons Legacy

The Simmons court was protective, not innovative. It first and foremost pro-

tected the power of the judiciary as an integral part of the three branches of 

government, as in Ralston v. Turner and Reller v. Ankeny. It protected the rights 

of the states as integral units of America’s federal governmental system, as in 

Johnson v. wow and Hawk v. Olson. “Don’t tread on me” might well have been 

its motto.

It protected the right of the citizenry to be safe in their homes and work-

places and found little reason to deny death penalties to killers. The court had 

even affirmed two death sentences, in Griffith and Grandsinger, that the execu-

tive branch of government later commuted.

The Nebraska Supreme Court protected the right of the legislature to leg-

islate in Ritchie, and it protected the financial well-being of a wronged wife in 

Kroger. It protected the business community and the insurance industry from 

new and potentially expensive causes of action, as in Drabbels v. Skelly Oil. And 

it protected the occasional wandering spouse from Victorian notions of crim-

inal wrongdoing, as in Armstead v. State.

After World War II, most states, including Nebraska, experienced a pro-

nounced shift in appellate law from matters of civil concern to the criminal 

law, although the change occurred more slowly in Nebraska. On the civil side, 

courts heard fewer cases involving the economic market place and more family, 

tort, and public law cases. Some state courts, not including those in Nebraska, 

began to discover whole bundles of rights in state constitutions, rights that 

state courts could grant without regard to how federal courts construed the 

U.S. Constitution.80

The Nebraska milieu in which the Simmons court functioned did not demand 



“the judicial mowing machine thus cuts a wide swath” 47

a great deal of innovation. The court coped with the changes wrought in the 

state by World War II and the Korean conf lict and with a slow but gradual es-

calation of criminal activity, all the while projecting an image of dignity and 

probity, keeping its docket current, adhering to its established precedents, and 

meeting only a few new challenges. Judges faced the voters and either ran un-

opposed or, with one exception, were returned to off ice with very substantial 

margins. If, as Lawrence M. Friedman claims, “law is a product of society,” law 

did not need to show much change during the Simmons years, because society 

in Nebraska was itself slow to change.81

The Simmons judges were formalists. They could rely on established prec-

edent, and if they were conscious of the societal implications of their deci-

sions, the language of their opinions did not reveal any such awareness. 

And the public, as ref lected in their votes, seemed to approve of the court’s 

approach. Nebraska was still a quiet, agricultural backwater during the 

Simmons court. Scores of now-vanished small towns still hummed with ac-

tivity. Rural interests dominated the legislature. Lincoln and Omaha were still 

very large “small” towns. But clouds were beginning to appear on the judicial 

horizon. Both America and Nebraska would soon be caught up in change, and 

the court would be caught up with them.

As Simmons’ final term as chief justice neared its close, things seemed to 

be going well at the court. The public appeared to be satisfied with the court 

members, as demonstrated by election results. There was little or no backlog 

of cases awaiting argument or decision. The court’s decisions had not received 

any significant criticism from the press.

At the end of his tenure, Simmons was replaced by a new chief—Paul White 

of Lincoln, a sitting district court judge. Wenke died and was replaced by Robert 

Brower of Fullerton. Chappell and Paul Boslaugh were succeeded by Spencer 

and Leslie Boslaugh. Messmore was in his final term, as was Yeager. New faces, 

new issues, and many new cases were about to plunge the court into an unprec-

edented backlog and into a period when public confidence in courts and judges 

declined not only in Nebraska but across the land.



3. “A Real Physician of Applied Liberty”

The White Court, 1963–78

Paul W. White took office as chief justice of the Nebraska Supreme Court in 

January 1963, succeeding the retiring Robert G. Simmons. White won the final 

Nebraska Supreme Court judicial election on November 6, 1962. He defeated 

district judge and former attorney general Clarence Beck of North Platte by 

225,073 to 175,551 votes, or 56 percent of the vote to 44 percent.1 Both White’s 

victory and the margin by which he won came as a surprise to political observ-

ers because Beck was a well-known Republican state office holder for many 

years and had won the primary rather handily.

White led the court from January 1963 until the summer of 1978, and over 

that fifteen-year span the output of opinions of the court increased substan-

tially, even though the court took longer to decide cases—an anomaly not 

entirely of the court’s making, as we shall subsequently see. Furthermore, a 

curtain of anonymity no longer protected the court as new and more combat-

ive judges replaced the superannuated colleagues who had served with Robert 

Simmons. And White, by dint of his own idiosyncrasies, contributed signif-

icantly to a decline in the court’s prestige, especially in the eyes of the bar; 

leading a court that at times seemed ludicrous, internally quarrelsome, and 

anything but punctual, White and his fellows let the court slide to a state of 

disrepute in the eyes of both lawyers and litigants. Justice delayed really was 

justice denied during White’s tenure.

Who Was White?

White, born in 1911, graduated from the University of Nebraska College of Law 

in 1932 and began his practice in Lincoln. He served in the army for fifty months 

during World War II and was an active member of the American Legion upon 

his return from the war. He was never a member of a large firm, instead en-

gaging in several office-sharing relationships. For a time he served as a deputy 

county attorney during the administration of Max Towle. He ran for district 

judge in 1952, and after conducting a door-to-door campaign, he defeated Bob 



Devoe, Republican county chairman and a regent of the University of Nebraska, 

for the job. A Methodist, White was also a member of Veterans of Foreign Wars 

and various Masonic bodies.2

During his primary campaign for chief justice in 1962, White barely de-

feated fellow Lancaster County district judge Herbert Ronin for second place. 

Clarence Beck won the primary with 90,270 votes. White garnered 69,483 votes, 

while Ronin had 69,231, leaving White a margin of just 252 votes. During the 

general election, White flew around the state in an airplane owned by Lincoln 

lawyer Thomas Gorham. He campaigned enthusiastically, shaking hands 

in taverns and grocery stores, and he confounded the political pundits who 

expected the same candidate they saw in the primary. White’s efforts bore 

fruit, and he easily won the general election.

White served as chief justice until September 17, 1978, when he retired 

in a move that caught virtually everyone by surprise, including state court 

administrator James Dunlevey.3 During the fifteen-plus years of White’s incum-

bency, the court decided more cases annually than the court of White’s imme-

diate predecessor, Robert Simmons. Despite the markedly increased output, 

the White court, by the time of White’s retirement, was bogged down in a huge 

backlog of cases that would take twenty years to alleviate and necessitate the 

creation of an intermediate court of appeals to reduce the case load to man-

ageable proportions.

White and His Court

When White assumed the reins at the Nebraska Supreme Court, he inher-

ited the entire Simmons court except Simmons: Edward Carter, Frederick W. 

Messmore, John W. Yeager, Harry A. Spencer, Leslie Boslaugh, and Robert C. 

Brower all stayed on the court. The court maintained that configuration until 

early 1965, when Messmore and Yeager retired in January at the expiration of 

their terms. Governor Frank Morrison, a Democrat, made the first two merit 

plan appointments to the supreme court, using the constitutional amendment 

passed by Nebraska’s voters in 1962 that ended judicial elections and called for 

gubernatorial appointments.4 Under the Missouri, or “merit,” plan, panels of 

lawyers and laymen submit a list of approved names to the governor, who must 

make the appointment from the list submitted to him. In Nebraska, if the gov-

ernor fails to act on the list, the chief justice makes the appointment in his or 

her stead.
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Hale McCown of Beatrice was Morrison’s f irst appointment. He replaced 

Messmore. Robert L. Smith of Omaha, Morrison’s second appointment, re-

placed Yeager. Smith suffered from some physical ailment—perhaps narco-

lepsy—that made it very diff icult for him to function during daylight hours. 

He did most of his work at his chambers in the early hours of the morning, and 

if the court was not sitting, Smith would leave for home before any of his col-

leagues arrived at the statehouse. A capitol security guard once apprehended 

Smith and had to be convinced that a supreme court judge might actually be 

wandering the capitol halls at three o’clock in the morning.5

Smith believed that one could f ind an exact word for every shade of mean-

ing and that if a judge used the appropriate language, judicial opinions could 

be kept very short.6 His opinions were known to the bar as “Smithograms,” 

and his method was subject to considerable dispute because his opinions were, 

for the most part, so terse and epigrammatical as to be almost unintelligible. 

A classic example of a “Smithogram” is found in United Mineral Products Co. v. 

Nebraska Railroads (1965).7 A rate discrimination case, it fell far short of explain-

ing railroad rate discrimination, or, for that matter, anything else. Smith did, 

however, set a standard for his colleagues to follow, and while he was on the 

court—Smith resigned in 1973—opinions from all members grew demonstra-

bly shorter. Smith’s example was reversed when his successor, Donald Brodkey, 

also of Omaha, took office. Brodkey won the prize for judicial prolixity hands 

down.

Governor Norbert T. “Nobby” Tiemann made only one appointment to the 

supreme court, placing John E. Newton of Ponca on the high bench in 1967, 

when Robert Brower retired. Newton was not Tiemann’s first choice, but Vance 

Leininger of Columbus, who was, refused to allow his name to be submitted 

to the nominating commission.

Democratic governor J. James Exon made three supreme court appoint-

ments. He first appointed Lawrence M. Clinton of Sidney to replace Carter, who 

retired in January 1971 upon the expiration of his term. Clinton later died in 

office in December 1982, during the incumbency of Norman Krivosha as chief 

justice. Exon appointed Donald Brodkey, a district judge from Omaha, to re-

place Robert Smith when Smith resigned in 1973. Finally, when Newton retired 

in 1977, the governor appointed District Judge C. Thomas White of Columbus. 

Thomas White became chief justice when William Hastings retired in 1995 

and retired himself in 1998.
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Constitutional and Administrative Changes

Paul White’s accession to the center seat on the supreme court bench coin-

cided with two far-reaching changes in Nebraska’s judiciary. The f irst was the 

adoption of the Missouri Plan for appointing judges in 1962. And in 1970, the 

voters changed the constitution to make the chief justice the administrative 

head of the courts.

At the same election in which White was selected as chief justice, the voters of 

Nebraska adopted a constitutional amendment calling for a Missouri, or merit, 

plan for selecting judges. The amendment, after being heavily promoted and 

lobbied for by the Nebraska State Bar Association, passed by 220,181 to 150,212 

votes, a winning margin of 59.44 percent.8 Judicial selection in Nebraska would 

never be the same again. Flavel A. Wright, president of the Nebraska State Bar 

Association during the campaign, recalled that the judiciary, including the su-

preme court, took a strictly “hands-off” attitude on the issue.9

Under the new plan, the state bar elected three commissioners, with no more 

than two from each political party, and the governor appointed another three 

commissioners, also with no more than two from each party. The six commis-

sioners, whose commission was chaired by a non-voting judge of the supreme 

court, heard applicants for a judicial vacancy and recommended at least two ap-

plicants to the governor, who would then make the appointment to the court. 

If the governor failed to make the appointment within sixty days, the chief jus-

tice would make the appointment from the same approved list. Separate com-

missions were established for the chief justice and for each supreme court and 

district seat.10 The law has since been amended to increase the size of each 

commission to four lawyers and four lay people.

After an appointment was made, the newly appointed judge faced the voters 

in his or her district at the next general election after serving three years, and 

then every six years thereafter. The voters voted “yes” or “no” on the question, 

“Should Judge X be retained in off ice?” The chief justice faced the entire state 

in his or her retention election. Running against no opponent is a pleasant elec-

toral circumstance. In 4,588 retention elections nationwide between 1964 and 

1999, only f ifty-two judges lost.11

White was therefore the last of a dying breed of judges who were forced to 

campaign to get into off ice. Subsequent judges ran as incumbents, standing 

on their records. Aspiring jurists no longer had to buttonhole voters in hair 

salons, restaurants, and grocery stores. White proved an indefatigable cam-



paigner, and he applied that same energy to the work of the court, but being 

chief justice was a very different job when White retired than when he entered 

the corner chambers of the chief justice for the f irst time.

Supreme court judges had been elected in Nebraska from judicial districts on 

a nonpartisan basis since the voters adopted the constitutional amendments 

proposed by the 1919–20 constitutional convention.12 The new Missouri Plan re-

moved the electoral process from the equation and set the stage for additional 

constitutional tinkering with the operation of Nebraska’s court system.

Just four years after the passage of the Missouri Plan, Nebraska’s voters con-

sidered more judicial changes. In November 1966, they passed a constitutional 

amendment creating the Judicial Qualif ications Commission and establish-

ing new methods for the removal and retirement of judges by 323,244 to 77,877 

votes, with 80.5 percent of voters approving the amendment.13 In 1968, fol-

lowing President Lyndon Johnson’s message on the criminal justice system 

and justice of the peace courts, the Nebraska Unicameral Legislature began 

an intensive study of how to overhaul Nebraska’s county court system. In 1969 

the legislature proposed a constitutional amendment that would give the su-

preme court administrative authority over all Nebraska courts, an authority 

that would be exercised by the chief justice. The proposed amendment also 

permitted the creation of a single-level trial court, removed the constitutional 

restrictions on trial jurisdiction, and eliminated justice of the peace courts. 

The amendment passed in 1970 by a vote of 198,450 to 165,087, a narrow 54.5 

percent winning margin.14

The legislature then introduced lb1032, which would have implemented the 

constitutional amendment in 1971, but the body carried the amendment over 

until 1972 to provide more time to study the various methods of implementa-

tion. The legislature eventually passed lb1032 in April 1972, and on May 24, 1972, 

Chief Justice White announced the appointment of James E. Dunlevey as the first 

state court administrator. The administrator’s off ice opened July 1, 1972, with 

three people on staff. White and Dunlevey then embarked upon a tedious and 

time-consuming process of remaking the court system, a job that White had not 

bargained for when he f irst sought the approval of voters in 1962.15

In its f inal form, lb1032 did not create a one-tier trial court. Instead, it sig-

nif icantly revamped the county courts, whose principal function had always 

been probate, guardianship, and the trial of inconsequential cases. The new 

bill organized the county court system into districts, just as the district, or 
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trial, courts were organized. County judges were required for the f irst time to 
be lawyers. Many appeals from county court to district court would be on the 
record, and each county court proceeding would henceforth be taped. Civil and 
probate appeals from county court, but not traff ic and misdemeanor appeals, 
would be heard de novo, or anew, in the district court.

The administrator’s off ice had to explain all of the proposed changes to 
county officials, bar groups, judicial candidates, and court employees, develop 
salary and personnel programs for court employees, and purchase and install 
tape recording equipment. It also offered a training institute for all new judges 
and court personnel in December 1972.

A Very Busy Supreme Court

The new amendments, legislation, and court system, however, did little to alle-
viate the backlog of undecided cases that began to build up shortly after White 
assumed off ice. Table 5 shows the increase in cases docketed in the supreme 
court from 1965 to 1975, the number of opinions issued, and the backlog. It is 
quite apparent that the court was falling behind and that calling up district 
judges to sit with the supreme court in two divisions of f ive judges each did 
little to ameliorate the problem.

The supreme court would have preferred to try to reduce the backlog by in-
creasing its membership to nine judges, thus allowing the court to sit in two 
f ive-judge panels by only calling up one district judge to sit with them. The 
court was quite discerning when it came to which district judges it utilized as 
temporary members of the high bench, calling up those whom it knew well 

Table 5. Nebraska Supreme Court cases, 1965–75

no.  opinions no.
year  docketed written fallen behind

1965–66 279 227 52
1966–67 320 231 89
1967–68 321 223 98
1968–69 322 243 79
1969–70 362 238 124
1970–71 474 279 195
1971–72 446 337 109
1972–73 546 324 222
1973–74 484 340 144
1974–75 571 368 203
     Total 4,125 2,810 1,315
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and who were among the more talented district judges. The court frequently 

used Judge William Colwell of Pawnee City and often extended invitations to 

judges Merritt Warren of Creighton, John Kuns of Kimball, Robert Flory of 

Fremont, and Robert Moran of Alliance to join the more august assemblage. 

However, busy district court judges did not always view being invited to come 

to Lincoln and spending a week hearing cases and then writing several opin-

ions as a significant honor.

Increasing the size of the court, though, required the consent of the legis-

lature, a consent that was not forthcoming. The major sticking point was the 

super-majority required by Article V, Section 2 of the Nebraska Constitution, 

which mandates that no legislative act may be declared unconstitutional 

except by a vote of f ive judges.16 Commentators have argued that the super-

majority rule makes little sense. It exists in only a few states, and it was ad-

opted in Nebraska only after a speech by William Jennings Bryan at the 1920 

Constitutional Convention, in which he said that the rule was necessary to 

prevent nullif ication of the will of the people.17 The constitution also f ixes 

the number of supreme court judges at seven. Five out of seven translates to 

71.42 percent. If there were nine members of the court, the same percentage 

majority would require the vote of 6.42 judges, which could be either dropped 

to six or increased to seven. Also, if a f ive-judge panel were to hear a con-

stitutional issue, an unlikely occurrence, the panel would need unanimity to 

declare a statute unconstitutional. No one seemed able to agree upon the nec-

essary number of votes, and the legislature refused to give the extra two judges 

its imprimatur.

Moreover, the court did not enjoy good relations with all the legislators. 

Dunlevey tells of a meeting between the court and the legislature’s judiciary 

committee to discuss the proposed increase to nine justices. The meeting was 

held in the court’s conference room, and White stood at the door, greeting leg-

islators as they arrived. State Senator Ernie Chambers of Omaha, Nebraska’s 

sole African American solon, refused to shake White’s hand as he entered. 

Neither White nor Dunlevey knew why. The slight apparently affected White 

greatly, as Dunlevey learned when White loudly discussed the incident with 

him in a Denver hotel bar populated mainly by blacks.18

Why the Backlog?

The court workload increased largely because of decisions of the U.S. Supreme 

Court, many of which dealt with court-mandated changes in criminal law and 
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procedure. In the first four volumes of Nebraska Supreme Court Reports issued 

after White became chief justice, the Nebraska court wrote opinions in thirty-

six criminal cases. In the last four volumes of White’s fifteen-year tenure, the 

court issued 167 criminal opinions.19

The U.S. Supreme Court, under Chief Justice Earl Warren, issued two very 

significant criminal procedure opinions that impacted the states: Gideon 

v. Wainwright and Miranda v. Arizona.20 The Court decided Gideon in 1963 and 

Miranda in 1966. Gideon was charged with breaking and entering in Florida. 

He asked for court appointed counsel but was denied. He represented him-

self, and lost both at trial and on appeal to the Florida Supreme Court. He then 

appealed to the U.S. Supreme Court. Gideon prevailed. The supreme court held 

that the Sixth Amendment gave all persons the right to counsel and that it 

required that felony defendants be furnished with state-appointed and state-

paid lawyers, because the Fourteenth Amendment made the Sixth Amendment 

applicable to the states.21 As a result of Gideon, many more criminal defendants 

were represented by counsel at every stage of the legal process, and briefs and 

arguments in the Nebraska Supreme Court became more involved and intri-

cate, and cases took more time to decide. The feeble efforts of untutored pris-

oners could no longer be brushed aside by a busy court.

In Miranda v. Arizona a detainee was accused of rape. After interrogation he 

confessed and was subsequently convicted. He alleged that he had been coerced 

into confessing. Although police denied beating or entrapping Miranda, the 

supreme court reversed and established a new test: that a defendant being ques-

tioned had to be advised of his right to remain silent and of his right to have a 

lawyer.22 In case after case the court subsequently litigated the parameters of 

the doctrine: How and when did the warning have to be given? What about the 

defendant who did not understand English? These and a myriad of other issues 

occupied courts all over America for years until they were resolved.

During the 1960s and 1970s, drug use increased sharply and criminal pros-

ecutions for the use and possession of controlled substances began to show 

up on the court’s docket fairly regularly. In addition, violent crimes increased 

substantially. The Nebraska Crime Commission began keeping crime statis-

tics in the 1970s, and many of the cases cited often found their way to the 

Nebraska Supreme Court. For example, in 1971 there were 2,330 violent crimes 

in Nebraska. By 1991, twenty years later, the number of violent crimes had in-

creased to 5,330, an increase of 3,000 crimes.23
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The Simmons court decided 378 criminal cases out of its 4,065 decisions, 

equal to about 10 percent of all cases. The Simmons court affirmance rate for 

all cases was 55.69 percent, while for criminal cases alone it was 66.13 percent, 

some 10.44 percent higher. The White court decided 1,237 criminal cases out of 

4,148 total cases. Thus, 29.82 percent of the total case load for the White court 

involved criminal cases, and although the White court heard only eighty-three 

more cases than the Simmons court, it heard 859 more criminal cases, a rather 

startling increase.24

The White court had an affirmance rate for all cases of 73.11 percent, an in-

crease of 17.42 percent over the total affirmance rate of the Simmons Court. 

Part of this increase may be attributable to a higher caliber of lower court 

judges after the inception of the Missouri Plan. The White court affirmance 

rate in criminal cases exclusively was an astonishing 87.39 percent, 14 percent 

higher than its total affirmance rate, and 21 percent higher than the Simmons 

court’s affirmance rate in criminal cases.25

In twenty-five years the Simmons court heard an average of 163 cases per 

year. At the end of its fifteen-year span, the White court was hearing 276.5 

cases per year, 114 more cases per year than the Simmons court heard on 

average. This large increase placed tremendous pressure on the White court. It 

seems more charitable, and hopefully also more accurate, to assume that the 

overwhelmed judges gave brief or slipshod affirmances not because they had 

somehow acquired a callous disregard for the rights of criminal defendants 

but because they simply wanted to move cases along. Courts with large case-

loads are often forced to limit the amount of time they can spend on a case or 

the kind of effort or research they can devote to it. And though Nebraska went 

from employing law students as part-time clerks to hiring full-time clerks for 

supreme court judges as a result of a federal grant in the early 1970s, these full-

time clerks did not solve the backlog problem.

Death Penalty Decisions

Six years before Chief Justice White retired, another U.S. Supreme Court de-

cision significantly impacted Nebraska Supreme Court business. In Furman v. 

Georgia (1972), the U.S. High Court, in one fell swoop, invalidated all existing 

state death penalty statutes.26 For the first time, the U.S. Supreme Court, in a 

5–4 decision, held that the death penalty was unconstitutional for violating the 

cruel and unusual punishment clause of the Eighth Amendment.
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Nebraska had not had an execution since Charles Starkweather sat in the 

electric chair in 1959. It now appeared that it could not have another. Then, in 

1976, the U.S. Supreme Court decided Gregg v. Georgia (1976), which upheld a 

Georgia statute that provided for special procedures in death penalty cases and 

allowed the penalty only if certain circumstances were present.27 The Nebraska 

Legislature adopted new death penalty statutes in 1973, after Furman, and again 

in 1978, after Gregg. The new procedures made judges and juries establish guide-

lines for imposing the death penalty, and most states, including Nebraska, set-

tled on listing aggravating and mitigating circumstances.

White and his court labored valiantly to solve the death penalty problem. 

On February 2, 1977, near the end of White’s service as chief, the court handed 

down opinions in four death penalty cases: State v. Stewart, State v. Rust, State v. 

Holtan, and State v. Simants.28 The four opinions, written by four different judges, 

spelled out in some detail the standards the court would apply and aff irmed 

the imposition of the death penalty in three of the four cases.

State v. Stewart came from Douglas County. Rodney Stewart, a sixteen-year 

old high school student, developed a penchant for marijuana. His suppliers, 

Thomas Ehlers and Daniel Evans, agreed to sell him marijuana for a specif ied 

price. He could sell the marijuana he didn’t consume for a profit. They sold 

him twelve bags to sell for ten dollars per bag at retail. Their wholesale price 

was one hundred dollars. Stewart sold seven bags and gave Evans and Ehlers 

seventy dollars but kept the remaining f ive bags for himself. He told the sup-

pliers that he had been arrested and that the police had confiscated the f ive 

bags. Evans and Ehlers learned this was a lie and threatened Stewart, but they 

continued to sell to him. He owed them at least f ifty dollars.

On January 19, 1975, Stewart telephoned Evans and told him that he had a 

buyer for two pounds of marijuana and that the profit from the sale would 

make up for what he owed the suppliers. Evans and Ehlers agreed to sell the de-

fendant the marijuana for six hundred dollars, and they agreed to drive Stewart 

to a place near the buyer’s house. Stewart was to go and collect the money from 

the buyer and then deliver the marijuana. In fact, Stewart had no buyer, and he 

intended to cheat his suppliers out of the marijuana.

Evans and Ehlers met Stewart on the evening of January 25, 1975. Unknown 

to the suppliers, Stewart had a concealed gun, and he was also carrying a can 

of gasoline to cover up any shooting that might occur. Stewart told Evans and 

Ehlers that he was going to deliver the gasoline to a friend after the sale took 
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place, and he directed them to a certain address. On the way he told them to 

stop the van that Ehlers was driving.

When the van stopped, Stewart f ired two shots, killing Ehlers instanta-

neously and wounding Evans. He then poured gas on the f loor of the van and ig-

nited it. Evans jumped out of the van and rolled in the snow to put out the f ire on 

his clothes. Stewart f led on foot. When Evans was discovered and taken to the 

hospital, he told the police that Stewart had shot him. Stewart was arrested and 

confessed to the crime. He was tried and found guilty of f irst-degree murder.

In an opinion written by Judge Donald Brodkey, the court reviewed the 

Nebraska death penalty statutes enacted in 1973 after Furman v. Georgia. It as-

sessed each of the eight aggravating circumstances and the seven mitigating 

circumstances set out as statutory standards.29 The trial judge had found that 

subsection (1)(d) of Sec. 29-2523 R.R.S. 1943 was applicable to this case, and 

that the murder was especially heinous, atrocious, cruel, and manifested ex-

ceptional depravity by ordinary standards of morality and intelligence, thereby 

justifying the death sentence.

The statute cited the following aggravating and mitigating circumstances 

from sections 29-2521 and 29-2522:

(1) Aggravating Circumstances:

(a) The offender was previously convicted of another murder or a 

crime involving the use or threat of violence to the person, or 

has a substantial prior history of serious assaultive or terror-

izing criminal activity;

(b) The murder was committed in an effort to conceal the com-

mission of a crime, or to conceal the identity of the perpetra-

tor of such crime;

(c)   The murder was committed for hire, or for pecuniary gain, 

or the defendant hired another to commit the murder for the 

defendant;

(d) The murder was especially heinous, atrocious, cruel, or man-

ifested exceptional depravity by ordinary standards of moral-

ity and intelligence;

(e) At the time the murder was committed, the offender also com-

mitted another murder;

(f )  The offender knowingly created a great risk of death to at least 

several persons;
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(g) The victim was a public servant having lawful custody of the 

offender or another in the lawful performance of his or her of-

f icial duties and the offender knew or should have known that 

the victim was a public servant performing his or her off icial 

duties;

(h) The murder was committed knowingly to disrupt or hinder the 

lawful exercise of any governmental function or the enforce-

ment of the laws; or

(i) The victim was a law enforcement officer engaged in the lawful 

performance of his or her official duties as a law enforce-

ment officer and the offender knew or reasonably should have 

known that the victim was a law enforcement officer.

The facts upon which the applicability of an aggravating circumstance depends 

must be proved beyond a reasonable doubt.

(2) Mitigating Circumstances:

(a) The offender has no significant history of prior criminal 

activity;

(b) The offender acted under unusual pressures or influences or 

under the domination of another person;

(c)   The crime was committed while the offender was under the in-

fluence of extreme mental or emotional disturbance;

(d)  The age of the defendant at the time of the crime;

(e) The offender was an accomplice in the crime committed by 

another person and his or her participation was relatively 

minor;

(f ) The victim was a participant in the defendant’s conduct or con-

sented to the act; or

(g) At the time of the crime, the capacity of the defendant to ap-

preciate the wrongfulness of his or her conduct or to conform 

his or her conduct to the requirements of law was impaired as 

a result of mental illness, mental defect, or intoxication.

The supreme court said that it had to decide whether the murder of Ehlers 

was a conscienceless or pitiless crime that was unnecessarily tortuous to the 

victim. Medical testimony established that Ehler’s death was instantaneous. 

He was not tortured. Stewart testified that he set fire to the van to conceal the 
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crimes and his identity and that he did not do it to cause further harm to Ehlers. 

The supreme court held that (1)(d) had not been proved beyond a reasonable 

doubt, the applicable burden of proof.

The court concluded that only one, or at the most two, of the aggravating 

circumstances were present, and it also found at least two mitigating circum-

stances. Brodkey said, “Under our statute, a sentencing judge may properly 

impose a sentence of life imprisonment, rather than a sentence of death, where 

the mitigating factors only approach or equal the weight given to the aggravat-

ing circumstances. They need not ‘outweigh’ the aggravating circumstances.” 

The court proceeded to modify Stewart’s death penalty to life imprisonment 

and aff irmed the conviction. There were no dissents.

In State v. Rust, Judge Lawrence Clinton wrote for the court. In another case 

from Douglas County, Rust was tried and convicted of killing Michael Kellogg 

in the course of a robbery. He was found guilty and sentenced to death. Rust 

and two accomplices had robbed a grocery store at gunpoint. They f led in an 

automobile. Police began to chase them and blocked a street, trapping the rob-

ber’s car. Rust began to fire at the police cruisers and hit two cruisers. He and 

one accomplice left the car and ran. Police killed the third robber. Rust shot 

and seriously wounded one policeman and shot and killed Kellogg, a civilian 

who had come to the aid of the police. He shot Kellogg four times, including 

in the body after Kellogg had fallen from another shot by Rust.

The supreme court reviewed all the mitigating and aggravating circum-

stances and agreed with the trial court sentencing panel, which had found that 

aggravating circumstances did exist. Clinton said that aggravating circum-

stance (1)(d) exists where the murder is so coldly calculated as to indicate a state 

of mind totally and senselessly bereft of regard for human life. The court, after 

its review, affirmed the death sentence, saying, “We fully agree with the sen-

tencing panel that the existing aggravating factors in this case clearly outweigh 

any mitigating factor. We further conclude that the death penalty under the 

facts in this case is not excessive and is not disproportionate to that imposed 

in the other cases before us.” The decision appeared to be unanimous.30

State v. Holtan, another Douglas County case, was a Judge John Newton opin-
ion. Holtan entered the Dugout Bar in Omaha, robbed the cash register, herded 
the bartender and his girlfriend, together with the only patron, into a restroom, 
and ordered the bartender to tie the other two up. He then shot and killed the 
bartender, wounded the girlfriend, and fired at and missed the patron. After 
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firing four shots, he fled. He was apprehended, tried, convicted, and sentenced 
to death.

The court again reviewed all the mitigating and aggravating circumstances. 
The sentencing court had found (1)(d) to be applicable, and the supreme court 
agreed with the lower court, explaining, “[A]lthough torture was not involved, 
it is clear that this element was applicable. The defendant killed, and attempted 
to kill unresisting victims of the robbery. The act was totally and senselessly 
bereft of any regard for human life. It was wanton, deliberate, cruel and in-
excusable.” Having set this standard, the court would find itself struggling 
with its own precedent when, several years later, it faced the horrifying facts 
in State v. Hunt. In Holtan the court found that the aggravating circumstances 
outweighed the mitigating factors and affirmed the death sentence.

The last of the four death penalty cases was State v. Simants. Judge Spencer 
wrote the opinion for a unanimous court. Simants was convicted on six counts 
of first-degree murder and sentenced to death. The supreme court affirmed. 
Simants had been drinking in a bar in Sutherland, in Lincoln County, for some 
time. At approximately 8:00 p.m., he asked his sister to take him to her house, 
where he was staying. She did and then returned to the bar. He went into her 
house, talked to his nephew, and then went into his brother-in-law’s bedroom, 
got a .22 rifle, loaded it, and went next door to the residence of Henry Kellie. 
About forty-five minutes later he returned to his sister’s house, left a note 
expressing remorse for his crime on the kitchen table, and then told the nephew 
that he had killed the entire Kellie family. He left the house, went to his par-
ent’s home, and told them that he had killed the Kellies. After the visit to his 
parents’ home, Simants went to two downtown bars and drank some more, 
before finally returning to his sister’s home, where he slept in a field until the 
next morning. He tried to enter his sister’s house, but she called the police, who 
apprehended him. He gave a statement outlining the crimes.

When he entered the Kellie house, he attempted to have sexual relations 
with Florance Kellie, a ten-year-old girl. When she resisted, he shot her in the 
forehead with the .22 rifle, killing her. Her grandfather, Henry Kellie, came to 
investigate, and Simants shot him. Shortly thereafter, Audrey Kellie, Henry’s 
wife, entered the house, and Simants shot her. The evidence indicated that 
Simants had sexually molested Mrs. Kellie. David Kellie, Henry Kellie’s son, 
and his two children—Daniel, aged five, and Deanna, aged seven—then came 
to the house, and Simants shot and killed all three of them. There was also 

evidence that Simants had sexually molested Deanna.
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On appeal, Simants questioned the constitutionality of the death penalty, 

and the court concluded that the U.S. Supreme Court’s ruling in Gregg v. Georgia

allowed it. The court further found that it did not need to use jury sentencing 

in a capital case.31 The court said that Simants’s position—that Nebraska’s 

death penalty procedures were constitutionally invalid because they were silent 

as to what burden must be met before an aggravating circumstance is proven 

to exist—was without merit. Simants argued that aggravating circumstances 

must be proved to exist beyond a reasonable doubt, and the court agreed, but 

it concluded that the aggravating circumstances clearly existed beyond a rea-

sonable doubt in this case. Spencer added, “We believe it is the intent of the 

act to require the facts upon which the aggravating circumstances referred to 

in Sec. 29-2523, R.R.S. 1943, are based be proved beyond a reasonable doubt, 

and so construe it.”

Spencer also explained the role of the court in reviewing aggravating and 

mitigating circumstances: “In other words, we will compare each capital case 

under review with those previous cases in which the death penalty has or has 

not been imposed under the new statute. By this means review by this court 

guarantees that the reasons present in one case will reach a similar result to 

that reached under similar circumstances in another case.”

The trial court found that (1)(d) was applicable to the deaths of Florance, 

Audrey, and Deanna Kellie. The supreme court aff irmed, mentioning the 

attack on Audrey Kellie’s body after her death. The court stated, “[T]he use 

of the word ‘exceptional,’ however, confines it only to those situations where 

depravity is apparent to such an extent as to obviously offend all standards of 

morality and intelligence. We f ind such depravity was present in the murder 

of the three females.”

The supreme court ruled that the aggravating circumstances far outweighed 

the mitigating circumstances and announced the rule, “In the balancing of the 

aggravating and mitigating circumstances, we emphasize the death penalty 

will not be imposed simply because the aggravating circumstances may out-

number the mitigating circumstances. Rather, the test is whether the aggravat-

ing circumstances in comparison outweigh the mitigating circumstances.”

Thus, the court as an institution attempted to f ind its way through the laby-

rinth created by Furman v. Georgia and Gregg v. Georgia. Judicial construction rec-

tif ied the legislature’s failure to define the requisite burden of proof. White’s 

role in f inding a solution was not clear. He wrote none of the four opinions, 
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but because the court had no dissents in any of the four, he almost certainly 

acquiesced in attempting to articulate the standards that would be applied in 

the future.

Problems of Administration

Prior to 1970 and the constitutional amendment handing the administration 

of Nebraska’s court system to the chief justice, each tier of the Nebraska court 

system operated on its own. The supreme court exercised no control over dis-

trict or county courts, other than to review their decisions on appeal. Each set of 

courts was similar to a medieval fiefdom, operating independently but subject 

ultimately to review by the Nebraska Supreme Court. Many county judges, who 

held important probate powers and responsibilities, were not even lawyers.

During the White administration, the Omaha Bar Association tried to 

repeal the constitutional provision requiring all supreme court judges to live in 

Lincoln. The court opposed the effort, fearing that it would destroy the court’s 

collegiality.32 Judge Lawrence Clinton served as the court’s spokesman on the 

issue and testified before the legislature. He received fire from an unexpected 

quarter when some of the legislature’s constitutional “experts” questioned 

his residence, because he lived in an unincorporated subdivision south of the 

Lincoln city limits.

During White’s incumbency, the supreme court and the bar association com-

bined to appoint a study committee, chaired by Thomas W. Tye of Kearney, to 

investigate whether Nebraska should go to a one-tier court system, in which 

the county court, essentially a probate and guardianship court, simply became 

a division of the district court, similar to the district court in Iowa, for exam-

ple. The court, somewhat dissatisfied with the bar association’s penchant for 

always appointing the same association nabobs as representatives of larger 

firms, made sure that the membership of the committee was more diverse 

than usual. The idea met with fierce opposition from district judges, who 

had always considered themselves vastly superior to county judges, especially 

before lb1032 imposed the requirement that county judges had to be lawyers 

and before the merit system began moving some county judges through the 

ranks to district courts.

White and Dunlevey found district judges to be a rather unruly lot. Fiercely 

independent, they opposed any effort by the court administrator’s office to ex-

ercise any administrative authority over them. White told Dunlevey that they 
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tolerated his own attendance at their meetings only because he had been both 

a district judge and a past president of the district judges association, but they 

did not like to have Judge Boslaugh attend their meetings, as he always did, be-

cause Boslaugh had never been a district judge.33 According to White, the dis-

trict judges felt that a centralized administration was the first step toward the 

supreme court telling them how to decide cases.

The court administrator’s office made the first tentative move toward exer-

cising administrative authority over the district courts by enacting rules for 

certifying the district court reporters. Consequently, the reporters kept the 

administrator’s office aware of district court cases from all over the state. The 

effectiveness of the reporters was in full display when newly appointed district 

judge Francis Kneif l of Dakota City held his f irst criminal sentencing. Kneif l, 

a lackluster law student and inept practitioner, was the only willing applicant 

for a district court appointment in Nebraska’s rural northeastern corner. His 

accession to the bench did little to bolster faith in the appointive process of 

the Missouri Plan.

The following sentencing colloquy f lashed across Nebraska through the 

court reporters’ network:

Kneif l: Do you have anything to say before I pronounce sentence?

Defendant: Fuck you.

Kneif l: Fuck you, too.34

Kneif l was suspended without pay for three months in 1984 for other trans-

gressions, and he was ultimately removed from the bench by the electorate the 

same year, after having received a favorable retention rate of only 25 percent 

in the 1984 bar poll.

As an administrator, White left something to be desired. Judge Hale 

McCown, upon whom White relied most for administrative help, believed 

that White had some ability in administrative matters but little interest in 

them.35 When administrative chores started accumulating, White frequently 

told Dunlevey, “This is not the job I ran for.” John Newton, White’s closest 

friend on the court, seemed to be a thorn in White’s side on most administra-

tive matters, especially if the administrative action appeared to move the court 

in a “liberal” direction.

One of the more intriguing administrative issues during White’s incum-

bency emanated from White himself. During construction of the new Lancaster 
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County city building in the 1960s, the Lancaster County district judges showed 

the supreme court judges their new courtroom facilities. White walked into 

the courtroom of then district judge William C. Hastings while smoking a 

large and pungent cigar. Hastings, virtually apoplectic, chastised White, who 

replied that he would smoke a cigar in any courtroom in the state if he felt 

like it. Hastings, who would himself later become chief justice of the supreme 

court, did not appreciate White’s response. White must have changed his some-

what arrogant stance when he subsequently appeared in Lancaster County 

Court as a defendant in a drunk-driving case.36

Before assuming the position of chief justice, White was used to function-

ing entirely on his own, as all district judges do. As a district judge White had 

been directly elected by the people and was not subordinate to anyone. He 

no doubt found it difficult to realize that as chief justice he now had to over-

see groups who were used to functioning as they saw fit, a job somewhat like 

trying to herd cats.

White’s Personal Side

Some of the problems White encountered came from the bench, while others 

were of his own making. His personal idiosyncrasies provoked concern in his 

colleagues on the supreme court and tended to weaken his authority in the eyes 

of both judges of inferior courts and the bar. Members of the general public 

who were aware of his activities must have questioned his behavior when they 

contrasted it with the glacial dignity of Simmons, his predecessor.

White displayed a penchant for strong drink. With his ever-present cigar 

and his booming voice, he was a figure to be avoided at cocktail parties if at all 

possible, and pity the young lawyer who was not sufficiently imaginative to ex-

tricate himself from the chief’s clutches at a gathering. White had a large trove 

of stories that he told well, no doubt because he told them often.

One of White’s judicial colleagues (who wished to remain anonymous) re-

counts an incident that took place when White and several members of the 

court left the Cornhusker Hotel after lunch and walked back toward the state 

capitol. As the entourage passed Mitch Tavlin’s liquor store, Tavlin, spotting 

White, raced out of the store and buttonholed the chief justice. Apparently 

White, while buying supplies from Tavlin, had paid for his purchases by en-

dorsing a dividend check over to Tavlin. But White had temporarily misplaced 

the check and had had it cancelled by the issuing corporation. The corpora-
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tion stopped payment on the check and issued White a replacement. In the 

interim, White found the missing instrument and passed it off to Tavlin. Tavlin 

was understandably irate about being stiffed by the chief justice. White pla-

cated him by issuing a new, personal check, but the entire vignette apparently 

proved highly informative to White’s colleagues on the bench.37

While White was chief justice, he was arrested for driving under the influ-

ence. He entered a plea of guilty and spent the night of his arrest in jail. The 

supreme court was sitting the following day. When he was preparing to go to 

municipal court for arraignment with the other prisoners, White, in an apocry-

phal story, reportedly said, “I’ve got to be in court at nine o’clock,” to which one 

of the rummy denizens replied, “Don’t worry, buddy, we all do.” White was re-

leased on the order of City Attorney Dick Wood and was taken home by Merlin 

Reibolt, bailiff of the supreme court. As he was leaving the courthouse, he met 

a Lincoln lawyer whom he knew well who said to him, “Over visiting the in-

ferior courts, I presume.” Chastened, White replied, “Believe me, in Nebraska 

there are no inferior courts.”38 White returned to the supreme court after the 

morning’s cases and discussed the matter with his colleagues. The incident did 

not seem to affect his relationship with other members of the court, though it 

earned him many jibes and much surreptitious whispering from lawyers.

White’s drinking continued after the arrest. Another former judge recalls 

that while White was attending a conference of chief justices in Seattle, he got 

drunk and fell into a swimming pool. The action diminished the Nebraska 

court in the eyes of those who were present.39 On another occasion, White had 

problems with his somewhat ill-f itting toupee. Dunlevey recalls an animated 

conversation with White in Dunlevey’s off ice during which White, while ges-

ticulating, knocked his own toupee off onto the f loor. Dunlevey sat transfixed 

as White picked the toupee up and reinstalled it.40

White and Judge John Newton were quite close. After Newton’s death, White, 

by then retired, paid eloquent tribute to his old friend at the memorial service 

the court holds to honor every judge of the court who has died. His words were 

a far cry from the eulogies he delivered for other deceased brethren when he 

was serving as chief justice. He gave virtually the same eulogy at the memorial 

services for John Yeager, on January 8, 1968; Elwood B. “Jimmy” Chappell, on 

May 26, 1969; Frederick Messmore, on April 6, 1970; and Robert G. Simmons, 

on May 4, 1970. The services for Messmore and Simmons were less than a 

month apart. One would think that someone would have recognized the famil-
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iar ring of White’s words during each ceremony. White apparently believed that 

you cannot get too much of a good thing. One of his favorite eulogy phrases was 

to recognize the decedent as “a real physician of applied liberty.” Other than its 

orotund sound, the phrase seems to have virtually no meaning, especially in a 

legal context. (See White’s memorial speeches in appendix 3).

Despite his personal quirks, White managed to lead Nebraska’s high court 

intelligently, and the jurisprudential output of his court was quite satisfactory. 

Judges occasionally ventured into hitherto unknown territory in the designa-

tion of opinions, and there were several epigrammatic “Smithograms,” but on 

the whole the work product ref lected favorably on the court and on the state.

White’s Jurisprudential Legacy

Almost from the outset of White’s term, the mix of cases considered by his 

court began to shift from the kinds of cases heard by the Simmons court. The 

White court considered more criminal cases, due process issues, public law 

questions, and new tort theories. Thankfully, White had both the intellect 

and the energy to try to cope with the demands of the new jurisprudence. He 

also had a new supporting cast to assist him once the “settled seven” who had 

served together for so many years on Simmons’s court left the bench.

Gideon v. Wainwright (1963) galvanized the Nebraska Legislature into action, 

and in its 1965 session it passed a law providing for the appointment of coun-

sel in felony cases. In State v. King (1965) the supreme court wrestled with the 

impact of the Nebraska statute. King asked the district court to appoint appel-

late counsel for him, and it never acted on the motion. King handled his own 

defense before the supreme court, briefing and arguing the matter. During the 

oral argument he told the court that he had asked for counsel. The court, by 

a 4–3 majority, vacated the submission of the case (cases are deemed submit-

ted upon the conclusion of oral argument before the court), ordered the dis-

trict court to appoint appellate counsel, and extended the brief date for new 

counsel. White, Carter, and Brower dissented, arguing that the new statute 

had not yet gone into effect when King’s case was heard by the supreme court 

and that it did not have retroactive effect. The dissenters contended that King 

had not been denied counsel and that the court was under no duty on its own 

motion to appoint counsel for him, conveniently overlooking King’s motion 

for the appointment of appellate counsel and the failure of the district court 

to rule upon it.41
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In a related case, State v. Miller (1965), Miller filed a motion in the supreme 

court for the appointment of appellate counsel. In a per curiam decision, the 

court observed that such a motion should have been filed in the district court 

under the new statute. The court therefore denied the motion directed to it, 

giving Miller sixty days to make application to the district court for counsel 

and also extending Miller’s brief date.42 The dissent in King bears overtones 

of Carter’s lingering resentment over the intrusion of the U.S. Supreme Court 

into matters of state procedure—a sentiment he had expressed, for example, 

in Johnson v. Radio Station wow, and an opinion that Simmons had indirectly 

articulated in Hawk v. Olson.43

In addition to recognizing and dealing with issues emanating from decisions 

of the U.S. Supreme Court, the White court also had to deal with homegrown 

criminals whose crimes would have been considered heinous without any guid-

ance from the nation’s highest tribunal. In State v. Alvarez (1967), Alvarez, a tran-

sient, raped and murdered a Lincoln socialite while working as a laborer in her 

yard. The murder and assault took place before several preschool-aged chil-

dren. Alvarez was apprehended when he attempted to flee from the city. He 

entered a plea of guilty and was sentenced to death. The supreme court upheld 

the conviction and sentence, but Alvarez was never executed because his post-

trial maneuvering kept him alive until Furman v. Georgia saved all prisoners who 

had been sentenced to death.44

State v. Nokes (1975), one of Nebraska’s most bizarre murder cases, involved 

an employee of the Nebraska Game and Parks Commission named Harold D. 

Nokes, who lived in McCook. Nokes and his wife were engaged in a ménage à 

trois with a younger woman who lived in the area. As the relationship began 

to sour, the parents of the younger woman accosted Nokes. He shot and killed 

them both and then butchered their bodies, wrapping the parts in butcher 

paper and placing them in his freezer. He went to work the next day, and after 

work, he took the frozen parts out of the freezer, put them in his boat, and 

dumped them in Harry Strunk Lake, near McCook. He burned the wrapping 

paper that had contained the body parts on the shore of the lake. Several days 

later he returned to the lake and discovered that some of the parts had washed 

ashore. He hid them under a rock, left the lake, and never returned. After 

months went by, other parts were discovered, and Nokes was finally arrested. 

After pleading guilty, he was sentenced to two consecutive life sentences.45

A man destined to live in infamy in Nebraska legal and journalistic circles—
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Erwin Charles Simants—first surfaced during White’s term as chief justice. 

Simants, who (as discussed above) later became a depraved mass murderer, 

took his first trip to the supreme court because he and several companions 

had been convicted of contributing to the delinquency of a fourteen-year-old 

girl. Simants appealed his conviction in county court to the district court on 

the grounds that the statute was unconstitutionally vague. The district court 

agreed and dismissed the case. The Lincoln County attorney appealed, and in 

1968 the supreme court reversed the district court decision, holding that the 

statute fell within acceptable parameters. McCown dissented, arguing that the 

statute should have spelled out specific acts but did not. McCown appeared to 

have the better of the argument because delinquency is a rather nebulous con-

cept. Did it entail smoking? Drinking? Staying out late? Talking back to one’s 

mother? Perhaps the court realized, in pragmatic fashion, that Simants was a 

dangerous individual who needed to be reprimanded in some way. The court 

could have had a stronger case against Simants, however, if the record had set 

forth what he and his buddies did to or with the girl.46

A majority of the court, but not a super-majority, showed constitutional con-

cerns for other juveniles in DeBacker v. Brainard (1968), a case in which a teen-

ager asserted the unconstitutionality of the Juvenile Court Act of 1967, arguing 

that he had been deprived of the right to a trial by jury and that the standard of 

proof was, unfairly, the civil “preponderance of evidence” standard rather than 

the criminal “beyond a reasonable doubt” standard. Four judges—McCown, 

Boslaugh, Spencer, and Smith—held that the act was unconstitutional. Three 

judges—Carter, White, and Newton—held that it was not. Because the consti-

tution required that the court needed at least f ive votes to hold an act uncon-

stitutional, the Juvenile Court Act passed muster. The unsuccessful majority 

issued a per curiam opinion, holding that In re Gault, a 1967 U.S. Supreme Court 

opinion, governed the case.47 Gault established the rule that a juvenile has a 

constitutional right to trial by jury if the offense was one that would give rise 

to a jury trial if it was committed by an adult and could be tried in adult crim-

inal court.48 McCown added a separate opinion along the same lines, while 

Carter wrote the controlling opinion for the three dissenters, contending that 

Gault did not apply.

In McMullen v. Geiger (1969), the same factions reached a similar result in an-

other juvenile proceeding. The four-man group of McCown, Boslaugh, Spencer, 

and Smith held that the Juvenile Act was unconstitutional because it did not 
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grant a jury trial. The controlling three-judge majority established the rule that 

juvenile proceedings were to be tried de novo on the record below when they 

reached the supreme court.49 The super-majority rule still secured the pref-

erence of the constitutional drafters of yesteryear for legislative, rather than 

judicial, solutions to state problems. It leaves legislative efforts inviolate unless 

there is virtually no doubt about the errancy of the legislative remedy.

The White court, though it generally behaved in a very gentlemanly fashion, 

occasionally revealed philosophical differences among the judges. Such dif-

ferences almost always exist, but more than any other court in recent Nebraska 

history, the White court was not loath to air its internal disagreements. For 

example, in Pedersen v. Schultz (1975), a per curiam opinion, the court was very 

succinct and to the point in stating the judges’ votes. In its entirety, the opin-

ion read: “Plaintiff appeals after return of a jury verdict for him, f iling of an 

alternative motion by defendant for judgment not withstanding the verdict or 

a new trial, and rendition of judgment not withstanding the verdict. The judg-

ment is aff irmed. For aff irmance: White, C.J. and Carter and Newton, J.J. For 

reversal and remand for a new trial: Spencer and Boslaugh, J.J. For reversal 

and remand with directions to render judgment on the jury verdict: Smith and 

McCown, J.J.”50

In State v. Walker (1972) Smith introduced a new form of opinion. The de-

fendant was charged with escape. He did not want a lawyer and spit at the 

judge after being sentenced. He appealed pro se, challenging the excessive-

ness of the sentence. The court, in a per curiam opinion, had no problem with 

the sentence, except for Smith. Smith wrote an opinion entitled “dubitante,” 

the f irst time such an appellation had appeared in Nebraska jurisprudence at 

least since 1938.51 Smith concluded, “The proposition that the State has not vi-

olated Walker’s right to counsel on appeal may ring true, or dissonance may 

linger. I am in doubt.” The legal import of such a confession would appear to 

be nil, but the opinion may have assuaged Smith’s conscience. Nonetheless, 

acknowledging such fractionalizations adds nothing to the potency of the ma-

jority opinion or to Smith’s position. If he didn’t like the majority opinion, he 

could have dissented. The fact that he was confused was interesting but irrel-

evant to the case.

In State v. Little Art Corp. (1973) an Omaha theater was convicted of show-

ing pornographic f ilms. The supreme court aff irmed the conviction. Newton 

wrote the court’s opinion, in which he criticized the “permissiveness” of the 
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U.S. Supreme Court. McCown concurred but stated: “I emphatically do not join 

in the assertions that the federal courts have gone to great lengths to protect 

malefactors at the expense of public need for protection, and that public ob-

scenity has been sanctioned and permissiveness engendered in our society by 

the United States Supreme Court. Such statements, whether dicta or not, lend 

support to unjustified and misinformed public criticism of all courts and mag-

nify misunderstanding between state and federal courts.”52

Stung by McCown’s statement, Newton replied in an accentatus, writing, 

“No court or judicial decision is sacrosanct. Sycophantic agreement, or blind 

obeisance, restraining constructive criticism, can only perpetuate errors.”53

McCown’s criticism of Newton spelled out exactly why state courts should 

refrain from attacking the U.S. Supreme Court, even if they don’t like what 

it is saying, and Newton’s riposte is redolent with insulting implications 

that McCown’s position was simply toadyism. It came as quite a surprise to 

McCown, though he knew that Newton regarded him as a “nutty liberal.”54 For 

Newton to so criticize either McCown or the U.S. Supreme Court appears rather 

arrogant when one compares Newton’s own lackluster judicial output to the 

relative worth of McCown’s work or that of the U.S. Supreme Court.

In State v. Micek (1975) McCown apparently voted with the court—it is not clear 

whether he dissented or concurred—but he added a brief “caveat,” saying that 

the majority had extended the principle of probable cause into auto searches 

to the ultimate limit: “There should be no discouragement or unreasonable 

detention of citizens beyond the time necessary for reasonable verif ication of 

critical information.”55

Orleans Education Assn. v. School District of Orleans (1975) was a Clinton opin-

ion in which the court held that the legislative act creating the Court (now 

Commission) of Industrial Relations was constitutional. Newton dissented, 

arguing that this court, for policy reasons, had assumed a legislative function. 

Clinton, in a respondente, spent some time attacking Newton’s dissent, on log-

ical, as opposed to ad hominem, grounds.56

Halligan v. Cotton (1975) concerned a medical malpractice action against a 

doctor. The trial court directed a verdict for the doctor, and the supreme court 

aff irmed the verdict. Clinton wrote the opinion for the court. Although there 

were no dissents or concurrences in this case, Clinton contributed a “personal 

addendum,” obviously because he sympathized with the plaintiff: “I am not 

unmindful of the fact that a meritorious case may sometimes fail for lack of 
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expert testimony or opinion, and that likewise non-meritorious cases are some-

times unnecessarily brought for the same reason. The remedy for the problem 

must necessarily be a legislative one involving cooperation of the medical and 

legal professions.”57 Clinton, undoubtedly sincere in his belief, seemed not to 

appreciate the fact that such personal comments had not appeared before in 

Nebraska Supreme Court opinions.

In Kimball County Grain Coop. v. Yung (1978), Brodkey wrote the majority opin-

ion and then wrote a concurrence to his own opinion: “Although authoring the 

majority opinion in this case, I do not believe it goes far enough, and I believe 

that this court should squarely face and resolve the question of whether the 

defendant was a ‘merchant’ as defined in section 2-104, U.C.C.”58 Spencer also 

wrote a concurrence in which he disagreed with Brodkey and agreed with the 

majority opinion. Perhaps frustrated judges would like to have another chance 

to argue their case if their ideas do not find acceptance by the majority, but very 

few indulge their frustration by writing two opinions in the same case.

Spiker v. John Day Co. (1978), a worker’s compensation case, involved the issue 

of whether an injured worker who was totally disabled, and who would need 

nursing care for the rest of his life, could recover the cost of that nursing care 

even if it would not cure or lessen his disability. The court, in an opinion writ-

ten by Boslaugh, agreed that the worker could recover. Brodkey concurred, and 

Boslaugh joined in Brodkey’s concurrence, along with McCown and C. Thomas 

White. Paul White concurred in part and dissented in part, and Spencer and 

Clinton joined him. Thus every member of the court, including the author 

of the majority opinion, either wrote or joined in an opinion other than the 

majority opinion, a somewhat confusing circumstance to those seeking to 

ascertain what the court really said.59

The relationship of the White court to other branches of government gave 

rise to several opinions that are difficult to reconcile logically. One of the more 

far-reaching pronouncements of the White court came in Board of Regents v. Exon

(1977), in which the court refused to defer to the legislative branch. The issue in 

Exon was the extent to which the legislature might control or interfere with the 

discretion of the Regents in the general governance of the university. Holding 

generally for the Regents, the court depended on the Nebraska Constitution 

to conclude that the legislature could not play a role in fixing university sala-

ries. Ever since Exon, the general governing of the university has been clearly 

vested in the Board of Regents. The legislature’s control over the university 
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ends when it appropriates money in the state budget for the benefit of the uni-

versity. Once the appropriation is made, how it is specif ically spent is beyond 

the ambit of the senators.60

In 1968 certain tax opponents attempted to kill the Nebraska income tax that 

had been enacted at the 1967 legislative session. They mounted an initiative 

campaign to eliminate the income tax, which would have left the sales tax as 

the only source of state government revenue, the state property tax having been 

thrown out by the voters in 1966. The secretary of state then held that the groups 

opposed to the income tax had obtained an insufficient number of valid sig-

natures because many petitions were turned in on July 5 and therefore had not 

been f iled more than four months before the general election on November 5. 

The initiative organizers sued for mandamus in the Lancaster County District 

Court, and Judge William C. Hastings granted mandamus in September 1968. 

The case was appealed to the supreme court and was advanced for hearing so 

that a decision could be reached before the November 5 election.

On October 21, 1968, the court entered a per curiam judgment that aff irmed 

the district court, with a written opinion to follow. In the later opinion, which 

was authored by McCown and filed November 8, 1968, three days after the elec-

tion, f ive members of the court approved the mandamus, with Spencer and 

Newton dissenting. McCown’s opinion provided: “As this court said in State ex 

rel. Ayers v. Amsberry, supra: ‘the amendment under consideration reserves to the 

people the right to act in the capacity of legislators. The presumption should 

be in favor of the validity and legality of their act. The law should be construed, 

if possible, so as to prevent absurdity and hardship and so as to favor public 

convenience.’”61

McCown went on to say that Nebraska’s prior decisions almost universally 

held that the power of initiative must be liberally construed to promote the dem-

ocratic process and that the right of initiative that was granted by Nebraska’s 

constitution should not be circumscribed by restrictive legislation or narrow 

and strict judicial interpretation of the statutes. But the court also said in dicta, 

“The power to tax is essential to the continued existence of a state. A constitu-

tional amendment which would destroy or completely emasculate that power 

might well be itself unconstitutional. That issue is not presently here.”62 Thus 

the majority recognized that in some circumstances there might be a legiti-

mate brake upon the power of initiative.

Spencer’s dissent took the opposite tack: “First, I do not believe that the 
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initiative process may be used to limit the power of the legislative branch of 

government to provide for the proper f inancing of the state government.”63

Newton’s dissent was even more fundamental: “The truth of the statement 

that ‘the power to tax is the power to destroy’ is unquestioned. Conversely, 

the power to prevent taxation is just as surely the power to destroy govern-

ment. No government be it federal, state or local, can exist without revenue; 

and governmental revenue is synonymous with taxation.” Newton went on to 

add that the enabling act creating Nebraska as a state required that Nebraska 

have a republican form of government, and that without the revenue derived 

from taxation, the state government would be brought to a standstill and ren-

dered inoperative.64

The majority obviously took the position assuming that the voters might vote 

to keep the income tax, which they did, and make the issue moot. The court did 

not issue its opinion until after the election. If the tax had been voted out, in 

all likelihood the court would have adopted the position advanced by Spencer 

and Newton in their dissents. The court’s position allowed it to issue pious pro-

nouncements concerning the people’s right to legislate by initiative and still 

gave it another “bite at the apple” if the measure passed and the taxing power 

of the state was constrained. The court offered fairly wise political judgment, 

while paying homage to the Populists and Progressives.

Hanna v. State Board of Equalization and Assessment (1967) was the first in a series 

of ten cases challenging the State Board’s increased land valuations in various 

counties across the state. The Board action generated legal challenges both by 

various counties and individual taxpayers. The supreme court ruled against the 

State Board in every instance, primarily on the basis of deficient procedural 

records. The legislature had been insisting that the Board equalize valuations 

among the various counties, but when the Board tried to do so, the court pre-

vented it from taking action, and rightfully so. Due process, in the court’s eyes, 

was not simply an empty phrase.65

Another example of close judicial scrutiny of legislative and administrative 

action is found in State ex rel. Meyer v. Steen (1965). This case, an original action 

in the supreme court to test the validity of the Game and Parks Headquarters 

Construction Act of 1967, challenged whether the headquarters building could 

be f inanced by bonds backed by a pledge of state game fund receipts derived 

from hunting, f ishing, and trapping license sales. The court found the act to be 

in violation of Article XIII, Section 1 of the Nebraska Constitution, which for-
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bade the state from incurring indebtedness in excess of $100,000. The Game 

and Parks Commission argued that the debt was payable only from a special 

fund and not from general revenue. The court reasoned that the legislature had 

the power to determine how the game fund was to be spent, so it was not a spe-

cial fund. The court also found that such an appropriation of funds would con-

stitute a continuing appropriation, which is banned by Article III, Section 22, 

thus temporarily ending construction of the Game and Parks headquarters.66

The court would willingly have struck down another legislative act, this time 

a scheme to sell school trust lands, but for the fact that declaring a legislative 

act unconstitutional requires a super-majority of f ive judges, and those judges 

opposed to the sale could only muster four votes. State ex rel. Belker v. Board of 

Educational Lands and Funds (1969) involved a statute that forced the Board of 

Educational Lands and Funds to sell school lands if a prospective buyer offered 

the price at which the lands had previously been appraised, even if the Board 

could sell at an even higher price.67 The act, essentially a cattleman’s relief act 

crammed through the legislature by Senators Elvin Adamson, Chet Paxton, 

Ramey Whitney, and Bill Wylie—all ranchers—let the cattlemen buy land that 

had been leased, giving them more deeded land and precluding anyone from 

leasing the land out from under the historical lessee. The act refused to allow 

the Board of Educational Lands and Funds to reject bids. A four-judge major-

ity consisting of Spencer, White, Newton, and William Colwell, a district judge 

sitting with the court, held that the act unconstitutionally invaded the pre-

rogatives of the Board, much as a valid majority decided in Exon several years 

later. Boslaugh, Smith, and McCown all voted that the act was constitutional, 

and their opinion was controlling, though it seemed to miss the point that the 

school lands are held in trust for the common schools and that a trustee’s f idu-

ciary duty is to secure the best price he can for the beneficiary of the trust.

Belker came back to the court the following year on a motion for rehearing. 

This time Carter, who previously had been ill, sat with the court. Now that he 

had regained the bench, Carter showed f lashes of his old self but tempered his 

remarks at the end. He said, in a long dissent,

This case has been twice argued. In each argument four judges 

were of the opinion that the statutes were unconstitutional. In 

the f irst argument, Colwell, District Judge, sat as a member of the 

court. In the second, I resumed my place on the court and Colwell, 
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District Judge, did not participate. The result is that f ive judges sat 

on the two arguments who f irmly believe that the act before us is 

unconstitutional. On the other hand, the same three members of 

the court have stood in the shadow of Article V, Section 2, of the 

Constitution, and insisted that the act is constitutional. I do not 

intend to infer any irregularity in constituting the court in either 

instance. There was none.

Carter removed any hint of Ruehle discord over the way the court was consti-

tuted with the district judge, though he should have said that he was not “im-

plying,” rather than not “inferring.” Both Spencer and Paul White filed dis-

sents, but the controlling three judges remained adamant, and the court was 

forced to adhere to its former opinion. Even though more judges disagreed 

than agreed with the solons, there were not enough judges to discard the act 

decreeing sales of school lands.68

Both the majority and the dissenters showed great reverence for school trust 

lands in Banks v. State (1966), which antedated Belker by several years. The legis-

lature, in 1965, had directed the Board of Educational Lands and Funds to sell 

school lands at the expiration of then-current leases. The legislature’s act did 

not describe what should happen to improvements that had been made on the 

school lands by the lessees. Banks was a lessee who had made many improve-

ments on his tract, and he had purchased other existing improvements from 

the prior lessee. At the expiration of the lease, the Board advertised the sale of 

all improvements made without the approval of the Board. Existing statutes 

required Board approval before the construction of improvements, and the 

tenant had failed to secure such approval, except for one irrigation well.

After reviewing the legislative scheme, the majority, in an opinion written 

by Smith, held that tenants had to be compensated for improvements they had 

made, whether or not they had first obtained approval, and held that the school 

land could not be sold until the value of the tenant improvements had been de-

termined. Carter, McCown, and Boslaugh concurred, while Brower, Spencer, 

and Colwell dissented. Spencer wrote a separate dissent, criticizing the con-

curring opinion for its lack of precedental authority. It thus became clear that 

school lands enjoyed elevated status in the eyes of the court but that legisla-

tive enactments did not.69

The court again cast serious doubt on a legislative effort in State v. Cavitt,
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(1968), a case in which a retarded woman had been committed to the Beatrice 

State Home because of a mental deficiency. The superintendent of the Home 

filed a petition with the Board of Examiners of Mentally Deficient, asking if the 

woman should be sterilized as a condition for being released from the Home. 

The Board ordered that she be sterilized. The woman’s guardian appealed to 

the district court, which held that the evidence justifying sterilization was in-

sufficient and that the statutory scheme justifying sterilization was unconsti-

tutional. The state appealed.

Reversing the district court, the supreme court held that the statute was con-

stitutional, but in a 3–4 decision. The controlling three-judge opinion written 

by Carter provided, in part: “Acting for the public good, the state, in the ex-

ercise of its police power, may impose reasonable restrictions upon the nat-

ural and constitutional rights of its citizens. Measured by its injurious effect 

upon society, the state may limit a class of citizens in its right to bear or beget 

children with an inherited tendency to mental deficiency, including feeble-

mindedness, idiocy or imbecility.” Smith dissented from the controlling 

opinion, raising the issue of substantive due process. McCown joined him in 

dissent. In a separate opinion, Newton, joined by Boslaugh, also asserted un-

constitutionality. But again, the need for a super-majority of f ive votes kept the 

legislative pronouncement from being jettisoned by the court.70

However, Cavitt’s guardian, Vince Dowding, appealed the supreme court’s 

decision to the U.S. Supreme Court, which granted certiorari. Seeing the hand-

writing on the wall, the legislature amended the law at once to eliminate in-

voluntary sterilization, restoring at least some measure of civil rights to the 

retarded. Between 1924 and 1966 1,523 people appeared before the Mentally 

Deficient Evaluation Board. Of those, 716 people, or 47 percent, were steril-

ized by board order.71

The court wrestled with questions of constitutionality in Prendergast v. Nelson

(1977), a declaratory judgment action seeking a determination of the constitu-

tionality of the Nebraska Hospital–Medical Liability Act. The act capped tort 

liability judgments, and the director of insurance refused to implement it. The 

district court found the act to be constitutional and ordered the director to 

implement its provisions. The supreme court aff irmed and stated that the act 

was constitutional after reviewing all questions of constitutionality raised by 

the answer, even though some of those issues were not applicable to the case 

before the court.72



Clinton dissented, arguing that Prendergast was the court’s first advisory 

opinion. He believed that there was no case or controversy—that no party was 

before the court whose rights were affected by the act. C. Thomas White also 

dissented but on different grounds. He argued that two sections of the act were 

clearly unconstitutional. Clinton joined in White’s dissent but refrained from 

calling the act unconstitutional because he did not believe that its constitu-

tionality was an issue before the court.

McCown and Boslaugh each dissented in part but only with regard to the 

issue of standing. Boslaugh answered Clinton’s advisory opinion attack, 

saying, “The issues raised in this case were of great public interest. This court 

would have been guilty of a disservice to the public if it had refused to decide 

the issues presented.73 Here one sees shades of Mr. Dooley. Perhaps courts do

follow the election returns.

The court appeared to act in lieu of legislative action in Stadler v. Curtis Gas, 

Inc. (1967). Stadler leased his home in Curtis from the Board of Regents of the 

University of Nebraska. The water heater in the home had a defective valve, 

and when it exploded the home burned. Stadler suffered serious burns and 

ultimately died from his injuries. Curtis Gas had serviced the heater and had 

learned that the valve was defective. It told the Board of the problem, but nei-

ther the Board nor Curtis Gas took any action to f ix the valve. Stadler’s ad-

ministrator sued, and the Board appealed. The Board contended that it was an 

agency of the state and that as such, it was immune from tort liability. The su-

preme court reversed, holding that the administrator had the right to present 

evidence of the Board’s negligence and stating that the Board could be liable 

when acting solely in a proprietary capacity.74

Newton dissented, and Paul White and Carter joined in a separate dissent, 

with Carter writing his own separate dissent as well. In all the dissents the 

judges argued that such a change in tort liability was really the role of the legis-

lature, not the court. White explained, “What we are doing today is responding 

to the ‘felt necessities of the time,’ under the guise of judicial power. The end 

does not justify the means and an objective born of judicial impotence should 

not be accomplished by judicial usurpation.” McCown and Spencer concurred, 

saying that the majority opinion did not constitute an immediate and complete 

abrogation of the entire doctrine of governmental immunity in Nebraska.75

The White court showed a strong penchant for self-protection in two cases 

involving Lydia Haug, an Omaha resident who delighted in suing members of 
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the court and bar at the slightest provocation. Both cases, each entitled Scudder 
v. Haug, involved litigation between Charles Scudder, an Omaha lawyer who 
had previously represented Haug, and Haug herself. In both cases the trial 
court ruled against Haug and in favor of Scudder, and the supreme court af-
f irmed in each case. The two supreme court opinions were per curiam, a device 
the White court utilized only f ifty-seven times in f ifteen years. Haug therefore 
could not easily identify her primary adversary on the bench.76

The White court wrestled with many thorny problems, the most diff icult 
being those involving the death penalty. But it also displayed a willingness, at 
least on the part of some of the judges, to scrutinize the work of the legislature 
more closely, often falling only one vote short of invalidating legislative enact-
ments. The court also displayed a modern attitude in setting out new guide-
lines for university governance and in prescribing new standards for the tort 
liability of governmental agencies. But it also adhered to traditional beliefs 
about the sanctity of land ownership, even if the owner was the state.

The court, expending its energies in the realm of criminal law primarily on 
death penalty issues, aff irmed virtually all the other criminal cases it heard. It 
gave more thought and discussion to civil cases. Crime did not pay under the 
White court.

The Work of the Court

Table 6 ref lects the work product of the White court. It was a busy court, hear-
ing more cases in f ifteen years than the Simmons court did in twenty-f ive. 
Spencer was its most prolif ic member in terms of opinions written, with 

Table 6. Decisions of the White court, 1963–78

Total cases 4,148
Civil cases 2,911
Criminal cases 1,237
% of civil cases  70.18
% of criminal cases 29.82
Total cases, no. of affirmances 3,033
Total cases, % of affirmances 73.11
Criminal cases, no. of affirmances 1,081
Criminal cases, % of affirmances 87.39
Total cases, no. of reversals 797
Total cases, % of reversals 19.21
Criminal cases, no. of reversals 104
Criminal cases, % of reversals 8.40 



Boslaugh second and White third. McCown, Newton, and Clinton, who were all 

on the court for much of White’s leadership, followed in that order in number 

of opinions authored. Retired and district judges called up to sit with the court 

authored 281 opinions, nearly 7 percent of the White court’s opinion output.

In contrast, retired and district judges produced only 126 opinions under 

Simmons, a mere 3 percent of that court’s decisions. The sharp increase in the 

number of cases decided with district judges reflects the worsening backlog of 

the court, but it pales in comparison to the number of decisions cranked out by 

retired and district judges during the subsequent terms of Norman Krivosha 

and William Hastings, when the court often sat in two five-judge panels. Table 

7 reflects the opinion efforts of all judges during White’s term.

Neither Simmons nor White led his court in the number of opinions written, 

though there is more of an apparent excuse for this smaller output for White, 

who became enmeshed in administrative duties midway through his term. 

But Simmons also led his court in dissents, while White was fourth in dissents 

Table 7. White court opinions, 1963–78

no. % of
judge contributeda 4,148 rank

P. Whiteb 545 13.13 3
Carter 266  6.41 8
Messmore 45  1.08 12
Yeager 43  1.03 13
Spencerb 603 14.53 1
Boslaughb 552 13.30 2
Brower 91  2.19 10
Smith 295 7.11 7
McCown 478 11.52 4
Newton 382 9.20 5
Clinton 310 7.47 6
Brodkey 155 3.73 9
C. T. White 52 1.25 11
Per curiam 57 0.13
Retired and district judges 281 6.77

Total 4,155c

aDoes not include dissents or concurrences.
bOn court for entire period of White’s incumbency.
cThe court wrote seven opinions on matters not involving an actual case decision.



on his court. In absolute numbers, White dissented ninety-seven times, while 

Simmons dissented seventy-f ive times, but the White court dissented almost 

twice as often as the Simmons court, the most of all the four courts studied.

The White court dissented in 11.33 percent of all the cases it heard. Such a 

dissent rate seems laughably low when compared to the dissent rates of recent, 

more contentious courts, in which dissent rates have run as high as 40 per-

cent. In Nebraska, however, where two of the four modern courts have dis-

sent rates below 10 percent, the White court’s rate indicates a real absence of 

unanimity.

The judges may have even disagreed more often than the dissent rate im-

plies. As Hale McCown stated, in many cases that are less than unanimous, 

the judges in the minority either did not have the time or sense the necessity 

to write a dissent. The opinion appears to ref lect a unanimous count, when in 

fact the decision could have been 4–3, 5–2, or 6–1.

McCown, with 173 dissents, was the clear leader of dissent on the White 

court, and he did not come to the court until 1965. Still, he averaged only 13.30 

dissents a year. As one might expect, the three judges who served together 

for White’s entire incumbency—Spencer, Boslaugh, and White—ranked next. 

Spencer authored 155 dissents, Boslaugh wrote 129, and White submitted 97. As 

judges came to the White court, they seemed quite willing to dissent from the 

inception. Only Newton, Brodkey, and C. Thomas White did not dissent in the 

f irst volume of Nebraska Reports issued after they joined the court, and Brodkey 

never dissented much at all, writing only seven dissents during White’s term. 

Table 9 shows the dissents of all members of the White court.

McCown, the most enthusiastic dissenter, was easily the best lawyer of the 

members of the White court. A man of wide-ranging intelligence and, for 

Nebraska, a liberal social philosophy, his dissents often alerted the other mem-

bers that they were venturing into the realm of error. For example, in a case 

that was decided by a six to one margin, McCown dissented from the notion 

Table 8. Chief Justice White dissents, 1963–78

Total White dissents 97
Dissents as % of total cases heard by the court 2.33
No. of dissents in which White wrote an opinion 39
% of dissents in which White wrote an opinion 40.20
Total White sole dissents 2
Sole dissents as % of total White dissents 2.06



that a policeman could stop a car to check the driver’s registration and license 

simply because the driver did not look as if he belonged in the car. The case 

ultimately wound up in federal district court, which upheld McCown’s dissent-

ing position. The Eighth Circuit reversed, and the case ultimately made it to the 

U.S. Supreme Court, which reversed the Eighth Circuit and upheld the validity 

of McCown’s dissent and the ruling of the federal trial judge.

White’s ninety-seven dissents constituted 2.33 percent of the cases decided 

by his court, but he frequently abjured writing an opinion when he was dissat-

isf ied with the majority. He wrote a dissenting opinion in thirty-nine cases, 

or 40.2 percent of the cases in which he dissented. Usually he was content to 

join in another’s dissent, a sign that he did not consider the dissent a tool with 

which to instruct his unenlightened brethren. He gave further, more emphatic 

evidence of this mindset with the fact that he was the sole dissenter on only two 

of the ninety-seven dissents he crafted. By contrast, Robert Simmons was the 

sole dissenter in 44 percent of the cases in which he dissented, or thirty-three 

out of seventy-f ive dissents.

Table 9. Dissents by members of the White court, 1963–78

 % of
judge dissents total cases rank

P. Whitea 97 2.33 4
Carter 65 1.56 7
Messmore 3 0.07 13
Yeager 4 0.09 12
Spencera 155 3.73 2
Boslaugha 129 3.10 3
Brower 23 0.55 9
Smith 53 1.27 8
McCown 173 4.17 1
Newton 82 1.97 5
Clinton 81 1.95 6
Brodkey 7 0.16 11
C. T. White 18 0.43 10

Note:
Total cases decided by White court 4,148
No. of total cases in which there was a dissent 470
% of total cases in which one or more judges dissented 11.33

aOn court for entire period of White’s incumbency.



White’s use of the dissent could not have contrasted more with the tactics of 

Robert Simmons, his predecessor, who was far and away the most active dis-

senter on his court. If personal dissent rates are, as some scholars posit, ev-

idence of a lack of leadership, then White was clearly a more effective leader 

than Simmons. But subjective criteria suggest that the opposite was true.

White’s court dissented far more than Simmons’s court, and White may 

well have been too busy with administrative matters to dissent. In 60 percent 

of his dissents, he eschewed writing an opinion and simply joined in the work 

of another judge. Although he was dealing with a much smaller and less di-

verse bar, Simmons appeared to be well accepted by lawyers, although there 

is a paucity of evidence in this regard. White’s brush with the law, as well as 

his drinking, smoking, and personal style, all made him the butt of lawyers’ 

often cruel humor.

What Did White Achieve?

The results of the White court would, in the parlance of Wall Street, best be 

described as mixed. The judges avoided the messy infighting of the Simmons 

battle period, but they submitted enough accentatus, respondente, and caveat state-

ments to signal to the bar that all might not be well. The increased number of 

dissents might be construed to indicate “trouble in paradise.” Election results, 

however, would indicate that the general public remained satisfied with the 

work of the court. A 78 percent rating in retention elections amounted to the 

lowest total of “yes” votes received by any judge during the White regime. Two 

judges—White and Clinton—received that rating at the polls. Bar polls, which 

indicated lawyer evaluations of the judges, were a few years away.

The court began to accumulate a substantial backlog of cases, but not be-

cause it was lazy. District judges came to the statehouse to sit with the court, 

but the court selected them carefully, and as a result, the district judges were 

unable to hear enough cases to impact the backlog significantly.77 U.S. Supreme 

Court decisions and congressional enactments added to the workload by creat-

ing new causes of action. The public grew more litigation-conscious, and the 

court received many more appeals each year than it could readily accommo-

date. Clogged dockets are not unique to Nebraska. A flood of appeals is inun-

dating appellate courts all over the country, even those courts that have dis-

cretion to accept or reject an appeal.

The court, in spite of White’s peccadilloes, did not attract either a great deal 
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of public attention or criticism. But a great deal of both awaited the court, with 

Norman Krivosha, Governor Exon’s political jack-of-all-trades, waiting in the 

wings, ready to assume command when White retired to look after his family 

business. Krivosha’s personality, management style, and attitude toward pub-

licity and openness could not have been more different from White’s and im-

mediately promised a culture shock for both the court and the bar.
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1. The Nebraska Supreme Court in 1939 after Simmons took office. Back row, left to right:
Frederick W. Messmore, Bayard H. Paine, Edward F. Carter, Harvey M. Johnsen. Front 
row, left to right: William B. Rose, Robert G. Simmons, George A. Eberly. Photo courte-
sy of the Nebraska State Historical Society Photograph Collections.

2. The Simmons court, 1950. Left to right: Adolph E. Wenke, John W. Yeager, Edward F. 
Carter, Robert G. Simmons, Frederick W. Messmore, Elwood B. “Jimmy” Chappell, 
Paul E. Boslaugh. Photo courtesy of the Nebraska State Historical Society Photograph 
Collections.



3. William B. Rose. 
Photo courtesy of the 
Nebraska State Historical
 Society Photograph 
Collections.

4. Edward F. Carter. 
Photo courtesy of the 
Nebraska State Historical 
Society Photograph 
Collections.



5. Paul Boslaugh administering the oath of office to his son and successor, Leslie 
Boslaugh, January 1961. Photo courtesy of the Estate of Leslie Boslaugh.

6. Paul W. White. Photo courtesy of the 
Nebraska State Historical Society Photo-
graph Collections.



7. Hale McCown. 
Photo courtesy of the 
Nebraska State Historical 
Society Photograph 
Collections.

8. Harry Spencer. 
Photo courtesy of the 

Nebraska State Historical 
Society Photograph 

Collections.



10. The Krivosha court, 1984. Back row, left to right: Thomas M. Shanahan, William 
C. Hastings, D. Nick Caporale, John T. Grant. Front row, left to right: Leslie Boslaugh, 
Norman Krivosha, C. Thomas White. Photo courtesy of the Nebraska Supreme Court.

9. Norman Krivosha. 
Photo courtesy of the 
Nebraska Supreme Court.



11. William C. Hastings. 
Photo courtesy of the 
Nebraska Supreme Court.

12. The Hastings court, 1990. Back row, left to right: John T. Grant, D. Nick Caporale, 
Thomas M. Shanahan, Dale E. Fahrnbruch. Front row, left to right: Leslie Boslaugh, 
William C. Hastings, C. Thomas White. Photo courtesy of the Nebraska Supreme Court.



4. The Norman Conquest

The Krivosha Court, 1978–87

By retiring in September 1978, Paul White allowed a new chief justice to take 

his place at the beginning of the September term of the supreme court. Terms 

of court in today’s society are anachronistic. The Nebraska Supreme Court 

works year-round. The judges are busy enough that they cannot afford to take 

the summer off, as was their wont earlier in the twentieth century during the 

tenure of Chief Justice Robert Simmons. They do not hear cases during two 

summer months, but they are still in their off ices, grinding out opinions.

Had White been more “modern” or politically attuned, he might have 

delayed his resignation until after the general election in November 1978. 

J. James Exon, a Democrat, was governor in 1978. In November Charles Thone, 

a Republican, won the gubernatorial seat rather easily, defeating Lieutenant 

Governor Gerald Whelan by a vote of 275,473 to 216,754.1 Thone’s victory was 

reasonably expected, and if White had wanted Thone to have the appointment, 

he could have timed his resignation for January 1979. Had he done so, no one 

knows whom Thone would have appointed as his successor, but it is virtually 

certain that it would not have been avid Democrat Norman Krivosha, unpaid 

counsel and trusted advisor to Democratic governor Exon. If Krivosha had not 

become chief justice, the course of the supreme court during the latter years of 

the twentieth century would have been much different, and much of the con-

troversy that raged about the court might have never occurred. White’s timing 

was critical.

According to former court administrator James Dunlevey, White resigned 

to devote more time to his family’s business. Dunlevey was unsure what the 

business entailed, but he thought that it included ownership of a Holiday 

Inn near Chicago as well as a company that manufactured signs for Holiday 

Inns. Dunlevey did not know of any immediate need for White to rescue the 

enterprise.2

White’s timing gave Exon the opportunity to put his choice in the chief jus-
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tice’s seat, and when Krivosha applied to the nominating commission, sage po-

litical observers felt that the result was virtually decided. Bill Hoppner, Exon’s 

chief of staff, asked Krivosha if he wanted the job. Krivosha replied that he 

might consider it but only if Exon would not be embarrassed by his application. 

Hoppner checked with Exon, and word came back to Krivosha that Exon had 

no problem with Krivosha seeking the post. Krivosha maintains that he never 

talked to Exon about the job prior to his appointment, other than through the 

obligatory interview given to all successful candidates whose names were for-

warded by the commission.3

Krivosha’s chief rivals for the position were Judge Leslie Boslaugh, by then 

a seventeen-year veteran of the court, and Omaha district judge John Burke. 

Lancaster County district judge Dale Fahrnbruch was another applicant, and 

the entire assemblage at the nominating commission hearing was startled 

when a disgruntled litigant in Fahrnbruch’s court appeared to voice strong, 

if illogical, opposition to his appointment. He characterized Fahrnbruch as 

a peevish, arrogant, ideological martinet—a description that some observers 

felt came fairly close to the mark.

The Omaha bar pushed hard for Burke, feeling it was entitled to chose a chief 

justice, and Omaha lawyers had a great deal of hard feeling toward Krivosha 

when he was appointed. Burke, however, graciously accepted Krivosha’s nom-

ination and appeared to bear him no ill will.4

Krivosha was appointed on December 22, 1978. He had been Exon’s point 

man on political issues during virtually all of Exon’s two gubernatorial terms, 

starting in January 1971. He had incurred the wrath of the Lincoln Journal by 

questioning the accuracy of its reporting on matters detrimental to Exon. He 

and Exon were extremely close. Visiting Old Bailey while on a trip to London, 

Dick Herman remembers sitting in the gallery watching the legal maneuver-

ing unfold and being startled to see Exon and Krivosha enter, apparently on the 

same sort of sight-seeing trip. It was his understanding that they were either 

going to, or returning from, Israel, where Exon had been Krivosha’s guest.5

Krivosha was a native of Detroit but lived in Lincoln for many years and at-

tended the University of Nebraska for both his undergraduate and law school 

education. After graduation and admission to the bar, Krivosha joined the 

Lincoln f irm of Ginsburg, Rosenberg, and Ginsburg.

In the late 1950s, when Krivosha joined the bar, Lincoln had no black or his-

panic firms (it still does not), and the Ginsburg firm was the only Jewish firm of 
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consequence. Brothers Herman and Joe Ginsburg and Hyman Rosenberg were 

all excellent lawyers, well liked and respected by the bar. Krivosha—young, self-

confident, and energetic—could not have had better mentors, and as he ma-

tured in the practice, he began to assume the major courtroom load for the firm. 

He became an excellent and indefatigable trial lawyer. Herman Ginsburg served 

as president of the Nebraska State Bar Association in 1966. The other members 

of the firm eschewed much activity in the organized bar, a fact that would prove 

somewhat diff icult for Krivosha when he became chief justice.

Krivosha served as city attorney for Lincoln on an unpaid basis during the 

mayoral incumbency of Sam Schwartzkopf in the late 1960s, before Exon 

was elected governor. Krivosha was selected by a majority of the Lincoln City 

Council because the city attorney’s office was in a chaotic state.6 The incumbent 

city attorney had been moved laterally to another position by Schwartzkopf. 

Bill Davidson and Helen Boosalis, ardent Democrats and members of the coun-

cil, led the charge for Krivosha. He worked at city hall all day Monday, the day of 

the council meeting, and mornings during the rest of the week. He trained his 

successor, Dick Wood, currently general counsel of the University of Nebraska, 

and added the services of Charles Humble and Jack Wolfe, now both success-

ful Lincoln practitioners.

Krivosha’s Impact

Unlike his predecessors Robert Simmons and Paul White, Norman Krivosha 

relished administrative detail and came to the court determined to function 

as leader of his colleagues, much in the same manner that the chief justice of 

the U.S. Supreme Court operates. He wanted to show his colleagues the way 

and to reshape legal doctrines that he believed were outmoded. He wanted to 

let the bright light of publicity shine upon the court, so the public would know 

who the judges were and how they operate.

All his goals were laudable. But he attained none of them. During Krivosha’s 

incumbency, and despite Herculean labor on his part, the court continued to 

be bogged down in a morass of undecided cases. His colleagues, all older and 

more conservative than he was, resented his application of whip and spurs 

and preferred to work in anonymity, unknown to disgruntled litigants and po-

tential assassins. Moreover, so many district judges were called up to sit with 

the court in order to alleviate the backlog of cases that the spate of new faces 

around the court’s conference table sometimes stymied efforts of the court to 

sit down and formulate new and coherent legal doctrine.
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Krivosha was a political f igure when he came to the court. He was very well 

known in Lincoln, and his work in the Exon administration had brought him 

state-wide name recognition. His efforts to take control of the court ran afoul 

of the conservatism of his brethren and perhaps provoked jealousy on their 

part. Especially in the area of the death penalty, a particularly thorny issue for 

the Krivosha court, Krivosha was at odds with all his colleagues virtually all 

the time.

Despite the many obstacles, the Krivosha court achieved a great deal. It 

struggled valiantly to reduce the backlog of cases. It clarif ied death penalty 

law and offered innovative solutions to some issues in the law of torts. But 

Krivosha’s well-publicized battles with Chicago columnist Mike Royko and 

the scathing personal criticism of Krivosha by Charles “Mike” Harper, the 

grandest nabob in Omaha society, gave the court public notoriety of a kind far 

different than Krivosha had hoped for. Instead of lauding the hard work and 

intellectual probity of the judges, the media opened the court to a barrage of 

public criticism, some of it well-founded.

Krivosha tried hard to establish cordial relationships between the bar and 

the court. But his penchant for taking charge led many of the state’s lawyers 

to fear that he wanted to run the bar association as well as the court. His ef-

forts ultimately worsened bar-court relationships and widened the divide be-

tween the court and its off icers. Bar leaders understood and appreciated what 

Krivosha was trying to do, but the great bulk of Nebraska’s lawyers viewed him 

as a liberal meddler.

Marching along Together—Krivosha’s Court

When Krivosha took off ice, the other six members of the court, all White vet-

erans, included Harry Spencer, Leslie Boslaugh, Hale McCown, Lawrence 

Clinton, C. Thomas White, and Donald Brodkey. However, that configuration 

changed quickly, as Spencer retired and was succeeded by Lancaster County 

district judge William C. Hastings in late January 1979. Brodkey retired in 1982 

and was succeeded by Omaha district judge D. Nick Caporale. Clinton died in 

office in December 1982, and Ogallala attorney Thomas M. Shanahan replaced 

him in March 1983.

Hastings, a native of Newman Grove, Nebraska, got his law degree from the 

University of Nebraska in 1948, following service in World War II. He began his 

practice with the Lincoln f irm of Chambers, Holland, and Dudgeon in 1948. 
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Both Guy Chambers and Lyle Holland were among Lincoln’s top trial lawyers, 

and the f irm did a vast amount of insurance defense work. Hastings quickly 

established himself as a competent trial lawyer and tried innumerable defense 

cases until he was appointed to the district court in 1965, after Chambers was 

no longer with the f irm, and when Lyle Holland was waging a losing battle 

against substance abuse. Hastings served on the district bench as a very pop-

ular trial judge until his appointment to the supreme court.

Hastings had one interesting idiosyncrasy as a trial judge. His years of 

insurance defense work led him to question immediately the f irst lawyer to 

advance an argument on a motion or other pleading. The defense f iles many 

motions in district court, and so the plaintiff could enjoy the opportunity of 

seeing a defense-oriented judge in Hastings arguing with a defense lawyer. 

Lawyers on both sides would exercise all their ingenuity in an effort to avoid 

being the f irst to give their argument in Hastings’s court. Hastings subse-

quently became chief justice when Krivosha resigned in 1987.

The f inal member of the Krivosha court was John T. Grant, a district judge 

from Omaha, who succeeded McCown when he retired in 1983. Judicial district 

gerrymandering allowed an Omaha judge to replace a jurist from Beatrice, thus 

giving Omaha, the state’s largest city, two seats on the supreme court.

Taking the Court Public

Krivosha was a great believer in the public’s right to know, including the right 

to know how the court worked and what type of work it did. He spoke at lun-

cheon clubs, high school commencements, and almost anywhere else he could 

find an audience. He estimated that he made approximately two hundred public 

addresses per year, explaining the work of the court to the public. He “had the 

view that the public needed to respect the court and they wouldn’t do it by being 

awed.”7 He also acknowledged that his colleagues were unhappy with his public 

tour. Some critics of his policy felt that he was removing the mystery from the 

court by speaking publicly so often, and that this mystery was what made the 

court almost sanctif ied. Others felt that he was improperly discussing sensi-

tive judicial decisions, which Krivosha vehemently denied.

He instituted the practice of having the court sit at both the University of 

Nebraska and Creighton University law schools, so students could see f irst-

hand how the court operated and dealt with issues. The court did not entirely 

support him on this measure either, with some judges preferring not to go to 
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Creighton because it meant an overnight stay in Omaha.8 Krivosha wanted to 

take the court to small towns around the state, host a covered dish supper the 

night of the court’s visit, and then have the court sit on the stage of the high 

school auditorium the next day. His colleagues would have none of it. Perhaps 

Krivosha’s efforts to educate the public went for naught. The percentage of 

“yes” votes in judicial retention elections declined during his term and during 

the term of William Hastings, his successor as chief justice.

Enterprises of Great Pith and Moment, Their Currents Turn Awry

Krivosha’s efforts at change and innovation cost him the support of his col-

leagues on many administrative matters, and that lack of support carried over 

to the juridical work of the court as well. If Krivosha took a position, the major-

ity of the court opposed it. If he spelled out a rule in a majority opinion, there 

was sure to be a dissent criticizing the rule. And nowhere was this reaction 

more apparent than in cases involving the death penalty.

Krivosha came to the supreme court with a strong predilection against 

the death penalty. The court, having considered four signif icant f irst-degree 

murder cases during White’s term, was not initially disposed to follow 

Krivosha’s lead. Krivosha was not absolutely opposed to the penalty in every 

instance, but he was troubled when he compared cases in which the death 

penalty was imposed with cases in which it was not imposed: “Once the facts 

establish the totally unnecessary, meaningless and wasteful but deliberate 

killing of another, I have diff iculty signif icantly distinguishing the circum-

stances under which the crime was committed.”9 He remained constant with 

that view.

Nebraska’s death penalty sentencing statute, Sec. 29-2523, defines what con-

stitutes aggravating and mitigating circumstances, for the consideration of the 

sentencing judge or panel. Paragraph (1)(d) of 29-2523 outlines as an aggravat-

ing circumstance that “the murder was especially heinous, atrocious, cruel, or 

manifested exceptional depravity by ordinary standards of morality and intel-

ligence.” The requirements are disjunctive, not conjunctive. Any one of them 

should be suff icient to establish proof of the existence of an aggravating cir-

cumstance. The Nebraska court said as much in State v. Palmer (1986).10 Palmer 

robbed Grand Island coin merchant Eugene Zimmerman of coins, money, and 

jewelry. He tied Zimmerman hand and foot and placed him on an upstairs bed 

while he ransacked Zimmerman’s store. Zimmerman’s body was discovered by 
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police. He had many bruises about his head and face, which preceded his death, 

his windpipe and voice box were broken, and police found an electrical cord 

wrapped around his neck. It was apparent that Palmer had beaten Zimmerman 

after he tied him up and before Zimmerman died.

Palmer was convicted of f irst-degree murder and sentenced to death. The 

sentencing panel found that the murder manifested exceptional depravity 

under Sec. 29-2523(1)(d). The Nebraska Supreme Court agreed. Palmer had 

questioned how (1)(d) was to be interpreted.11 In response to Palmer, the court 

laid out the following rule:

Thus, aggravating circumstance (1)(d) of Sec. 29-2523 describes in 

the disjunctive at least two distinct components of an aggravating 

circumstance which may relate to a murder and which “may oper-

ate in conjunction with or independent of one another”. The pres-

ence of any of the components will sustain a finding that aggravat-

ing circumstance (1)(d) exists. . . . [R]egarding “heinous, cruel or 

depraved”, such statutory expression is in the disjunctive, so either 

all or one could constitute an aggravating circumstance.

As a meaning for the words “especially heinous, atrocious, 

cruel” found in circumstance (1)(d) of Sec. 29-2523, this court 

in State v. Simants, (citation omitted), has adopted the definition 

utilized by the Florida court in State v. Dixon, supra, that is, “espe-

cially heinous, atrocious, cruel” is directed to the conscienceless or 

pitiless crime which is unnecessarily torturous to the victim.

In applying the “exceptional depravity” component of Sec. 

19-2523(1)(d), we have interpreted and construed that phrase to mean 

“totally and senselessly bereft of any regard for human life.”

Therefore, for the purpose of Sec. 20-2523(1)(d) as an aggravat-

ing circumstance in determining whether the death penalty may be 

imposed, we hold that “exceptional depravity” in a murder exists 

when it is shown, beyond a reasonable doubt, that the following 

circumstances, either separately or collectively, exist in reference 

to a first degree murder: (1) apparent relishing of the murder by the 

killer; (2) infliction of gratuitous violence on the victim; (3) need-

less mutilation of the victim; (4) senselessness of the crime; or (5) 

helplessness of the victim.
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We emphasize that we do not state, nor do we imply, that 

“exceptional depravity” may not exist independent of “especially 

heinous, atrocious, cruel”, although existence of a murder which 

is “especially heinous, atrocious, cruel” may well establish “ex-

ceptional depravity” such as a murderer’s relishing the victim’s 

murder or infliction of gratuitous violence.

Manifesting Exceptional Depravity

The Palmer case was decided in 1986, over a year after the court’s decision in 

State v. Hunt (1985).12 In Hunt the supreme court based its arguments on the first 

part of (1)(d) rather than the “exceptional depravity” clause, much to its later 

chagrin. Hunt, the defendant, selected Beverly Ramspott as his victim after 

viewing her engagement photograph in the Norfolk Daily News. He shoplifted 

women’s panties and nylons along with a bb gun and some nylon rope, and 

he then went to her mobile home and knocked on the door. When she opened 

the door, he pointed the bb gun at her and walked in. He demanded that she 

lie down on her kitchen floor. He tied her arms and legs with the stolen nylon 

rope, stuffed a pair of panties into her mouth, and dragged her into the living 

room. He took a nylon stocking and placed it around her neck, tightening it 

until he rendered her unconscious. He then untied the rope, took off her robe, 

and carried her nude into her bedroom where he masturbated, ejaculating onto 

her stomach. She still had a pulse. He then carried her into her bathroom, filled 

her bathtub with about a foot of water, and placed her in the tub, putting her 

head under water. Although unconscious, she was shaking and twitching while 

he placed her in the tub. He subsequently admitted that before putting her in 

the tub, he had performed oral sex on her, but “it didn’t give me the kick that 

I thought it would.” He stated that his intent was to kill Ms. Ramspott and to 

have sex with her body.13

Hunt was tried and convicted of first-degree murder and sentenced to death. 

The sentencing panel found that aggravating circumstances (1)(b) and (1)(d) 

were present in his actions. Aggravating circumstance (1)(b) is a murder com-

mitted to conceal the commission of a crime. The supreme court rightfully 

found that (1)(b) was not applicable in this case because the killing was obvi-

ously not done to conceal the commission of a crime. However, the court also 

found, in a 4–3 decision authored by D. Nick Caporale, that (1)(d) did not exist 

and reversed the death sentence, remanding the case for resentencing.14
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Caporale did not distinguish between the first and second parts of (1)(d), 

as the court did a year later in Palmer. He instead used the first clause and held 

that because Ms. Ramspott was killed shortly after Hunt forced his way into 

her home, there was no evidence that the acts were performed for the satis-

faction of inflicting either mental or physical pain or that the pain existed for 

any prolonged period of time. He stated, “In order for aggravating circum-

stance (1)(d) to be present, the method of killing must entail something more 

than the ordinary circumstances which attend any death-dealing violence.”15

Caporale cited State v. Reeves (1984)16 but did not cite State v. Holtan (1977), a case 

in which the victims were herded into a bar’s restroom, ordered to lie down, 

and then immediately shot.17 The court found (1)(d) applicable in Holtan, a case 

in which the victims obviously were not apprehensive for their well-being for 

as long a period as Ms. Ramspott was in Hunt. Holtan killed on the spur of the 

moment. Hunt went to Ms. Ramspott’s home with a well-designed plan for 

murder clearly in mind and with a coldly calculating purpose. Caporale also 

said, in concluding the opinion, that “although the method by which defen-

dant achieved sexual gratification may be accurately described as exceptionally 

heinous and atrocious, and as manifesting exceptional depravity by ordinary 

standards of morality and intelligence, the murder itself, given the inherent 

nature of a killing, cannot.”18 Hunt’s action was part of a carefully planned 

scheme of murder for sexual release, and Caporale confused the method of kill-

ing and the treatment of the victim. The court might also have added another 

factor, the mistreatment of, or heaping indignity on, the body of the victim.

Boslaugh, Shanahan, and Grant dissented, arguing that the second part 

of (1)(d) was applicable. Boslaugh, the author of the dissent, replied, “If this 

murder did not manifest exceptional depravity by ordinary standards of mo-

rality and intelligence, I am at a loss to imagine what type of a killing would 

conform to the statutory description.” Clearly, under the rule announced in 

Palmer just a year later, Boslaugh would have been absolutely right. The per 

curiam opinion in Palmer did not cite Hunt. One can only assume that the clari-

fication was the court’s belated penance for what was a serious mistake, a mis-

take that brought down a firestorm of criticism in very short order.

Hunt was decided on August 9, 1985. Before the end of the month, the na-

tionally syndicated columnist Mike Royko had beaten the court about the head 

and shoulders for its illogical confusion of act and scheme. In a column ap-

pearing in the Omaha World-Herald on August 30, 1985, Royko stated, in graphic 
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language, his belief that Hunt’s scheme was very heinous and that it clearly 

violated the statutory guidelines.19 He then speculated that the judges in the 

majority would find it heinous if their robes were stuffed down their throats.

The court did not formally respond to Royko’s column, but in a speech to a jour-

nalism class at the University of Nebraska–Lincoln shortly after the column ap-

peared, Krivosha said that Royko apparently had not read the opinion, that he had 

the facts wrong, and that he did not understand what the court was saying.20

It did not take Royko long to return to the keyboard and lay into the court 

again. In a column appearing on September 22, 1985, Royko acknowledged 

that he had not read the opinion before he wrote the initial column and that 

he had received his information from news reports. He had read the opinion 

twice since Krivosha’s criticism appeared, however, and in his new column he 

proceeded to call out Krivosha’s criticism as nit-picking pettifoggery. He im-

plied that the citizens of Nebraska should vote against retaining Krivosha in 

office when he next faced a retention election.21

Royko’s call for Krivosha’s job led the Omaha World-Herald to editorialize in 

favor of the Hunt majority. On October 2, the paper discussed Royko’s column 

and the efforts of the four-judge majority to correctly apply the statute. The 

World-Herald wrote, “We think the four were wrong. But their decision was not 

capricious. They analyzed the meaning of the law, and tried to divine legisla-

tive intent. They studied the facts, and they reached their conclusion with what 

appeared to be painstaking care.”

The four judges in the majority were Caporale, author of the opinion; 

Krivosha; C. Thomas White; and Hastings. The paper concluded: “The vote 

on whether to retain Judge White comes up next year. Judging by the intensity 

of the debate in recent weeks, the Hunt case may still be fairly fresh in many 

voters’ minds. It would be unfortunate if one faulty decision should make the 

difference in the votes that determine whether White and the other three judges 

are retained.”22

The journalistic angst of the Lincoln Journal and the Norfolk Daily News out-

weighed the World-Herald’s cautious approach. In editorials written shortly after 

the Hunt decision, both papers expressed the view that the court was in error 

and questioned whether opposition to the death penalty had guided the court 

in its deliberations.23 Letters to the editors in the three papers expressed out-

rage at the Hunt decision and urged voters to bear the case in mind at the next 

judicial retention elections.24
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Hunt has become the standard by which heinous murders are measured in 

Nebraska. Omaha defense attorney J. William Gallup, one of the premier crim-

inal lawyers in Nebraska, says that he points to Hunt when he argues whether a 

killing is especially heinous. “You simply say, whatever your client did, it wasn’t 

as heinous as what Hunt did—and he didn’t get the death penalty.”25

Krivosha, who was appointed in 1978, faced the voters only once before Hunt,

in 1982. He received a “yes” vote of 77.48 percent at the time. He resigned in 

1987 before his next examination by the electorate, which was scheduled for 

1988.26 C. Thomas White, the judge whose district encompassed Norfolk, the 

site of Hunt’s murderous activity, had faced his first retention election in 1980. 

At the time his “yes” percentage was 77.24 percent. In 1986, a year after the 

Hunt decision, his percentage fell to 59.30 percent, clearly the result of citizen 

outrage against the court. When he faced the voters again in 1992, White’s per-

centage had risen to 70.04 percent.27

Caporale, the author of the Hunt opinion, apparently suffered little or no fall-

out from Hunt. In 1986, just a year after the decision, his “yes” percentage in 

a retention election was 71.49 percent. In 1992, the only other time Caporale 

faced the voters, his “yes” percentage dropped to 69.11 percent.28 Hastings had 

his first retention election as an associate judge of the court. In 1982 he gar-

nered a “yes” percentage of 82.04 percent. He would have been scheduled for 

another election in 1988, but because he assumed the seat of chief justice after 

Krivosha’s retirement in 1987, his next retention election was in 1990, when his 

approval percentage was 75.70 percent.29

All in all, with the exception of White, none of the judges who were in the 

majority in Hunt appeared to bear the brunt of the public’s wrath. Why Caporale 

did not remains a puzzle, but because Krivosha was the object of Royko’s scorn, 

in all likelihood the Omaha electorate that voted on Caporale may not have re-

alized that he was the author of the unfortunate opinion.

Black Letter Law

Hunt was not the only death penalty case to occupy the Krivosha court, al-

though it was by far the most controversial. A number of other murders, many 

with bizarre factual situations, came to the court for resolution.

Erwin Simants, whose death sentence had been affirmed by Paul White’s 

court, made two appearances before the Krivosha court. In his first appear-

ance, he filed a writ of error coram nobis some two years after his death sen-
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tence had been affirmed. The basis for his writ was that Lincoln County sher-

iff Gordon Gilster, a prosecution witness, had visited the North Platte motel 

where the Simants jury was sequestered during trial and had talked and played 

cards with some of the jurors. The sheriff had testified at the trial, claiming 

that Simants had been in jail before and that he seemed mentally alert when he 

was arrested for the Kellie murders. Gilster had talked and played cards with 

jurors, but the district court held that it was not prejudicial error and that the 

testimony of the sheriff was cumulative and not critical.30

The supreme court reversed the district court’s decision, and it vacated 

Simants’s convictions and death sentence. It held, in a McCown opinion, that 

the sheriff was an important witness on the issue of Simants’s sanity, the only 

real issue in the trial. McCown said in his opinion, “We believe the better view 

to be that when an improper communication with a juror or jurors is shown 

to have taken place in a criminal case, a rebuttable presumption of prejudice 

arises and the burden is on the state to prove that the communication was not 

prejudicial.”31

Simants came back to the court after he had been retried. In the second trial, 

he was found not guilty by reason of insanity.32 The district court thereafter, 

acting as required by the verdict, found him to be mentally ill and dangerous to 

others and committed him to the Lincoln Regional Center. Simants argued to 

the supreme court that he was treated differently under the law because he had 

been acquitted by reason of insanity, contending that at the Lincoln Regional 

Center he was kept under much stricter surveillance and was given far fewer 

privileges as an acquitted murderer than he would receive if he had simply been 

mentally ill. The supreme court denied him any relief, and Simants remains 

confined to the Lincoln center.

State v. Holtan was reprised twice, after first being disposed of by the White 

court. Holtan’s first appearance was from a denial of post-conviction relief. 

As a procedure, post-conviction relief is different than either appeal or habeas 

corpus and is utilized primarily to litigate issues not involved in the actual trial, 

like newly discovered evidence or constitutional issues. The supreme court 

affirmed in perfunctory fashion.33 Holtan then went to the U.S. District Court 

on a writ of habeas corpus, which was denied. He appealed the denial to the 

Eighth Circuit, which reversed the district court and remanded the matter for 

further proceedings. The Nebraska court now considered the very narrow ques-

tion of whether it was an abuse of discretion for the Nebraska district court 
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to deny him the right to withdraw a plea of nolo contendere, or no contest. The 

supreme court held that it was not an abuse of discretion.34

Wesley Peery, who first surfaced during the Simmons court, was convicted of 

first-degree murder by the White court and sentenced to death. He made three 

appearances before Krivosha’s court. He first visited the court on a motion 

for new trial, claiming that the prosecution had suppressed certain exculpa-

tory evidence. Neither the trial court nor the supreme court found any valid-

ity to his claim.35

His next effort was a claim for post-conviction relief on the grounds that 

the death penalty was unconstitutional. In an opinion written by McCown, 

the supreme court found the argument to be both specious and res judicata.36

His third appearance was on another claim for post-conviction relief, in which 

he alleged that jurors opposing the death penalty were eliminated from his 

jury panel and that his trial counsel was not effective. The supreme court held 

against him on both grounds.37

While brushing aside the reiterative appearances of Simants, Holtan, and 

Peery, the court gave careful attention to other cases. In State v. Williams (1979), 

the court considered the appeal of a frequent felon who raped a woman vagi-

nally and anally, shot her in the head twice, and then shot her roommate three 

times. The same day he raped yet another woman in Lincoln, and the next day 

he raped and killed a woman in Iowa. He was tried and convicted of two counts 

of first-degree murder.38

The sentencing panel found that the aggravating factors outweighed the 

mitigating factors and sentenced Williams to death. The supreme court agreed 

with the sentence. It reviewed thirty-two first-degree murder cases. In an opin-

ion authored by McCown, the court stated, “Analysis of all these cases indicates 

that a callous, cold-blooded and cruel disregard for human life, coupled with 

convictions for previous crimes involving violence to the person has tended to 

be given great balancing weight as aggravating circumstances, and that ex-

treme youth, coupled with the absence of any substantial record of previous 

criminal conduct, has tended to be given great balancing weight as mitigat-

ing circumstances.”39 Williams was thus doomed by his age and past criminal 

record of violent sexual assaults.

Krivosha concurred in part and dissented in part. He stressed the compari-

son issue: “Once the facts establish the totally unnecessary, meaningless and 

wasteful but deliberate killing of another, I have difficulty significantly distin-
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guishing the circumstances under which the crime was committed.”40 After 

many court appearances and almost two decades on death row, Williams was 

executed in Nebraska’s electric chair on December 2, 1997.

Harold “Willie” Otey came before the Supreme Court twice before he, 

like Williams, met his fate in the electric chair on September 2, 1994. Otey, 

a groom at the Ak-Sar-Ben race track in Omaha, raped and robbed a young 

Omaha woman, cut her in the head with a knife, told her he was going to kill 

her, stabbed her, hit her in the head with a hammer, and strangled her with 

a belt. He was tried, convicted and sentenced to death. The three-judge panel 

found that aggravating circumstance (1)(d) was applicable, and the supreme 

court agreed.41 In an opinion by Judge Boslaugh, the court also found that the 

death sentence was not excessive or disproportionate when compared to other 

death penalty cases. Krivosha concurred in part and dissented in part on the 

issue of the death penalty.

Otey f iled a motion for post-conviction relief. He was denied permission 

to attend the hearing but testif ied by deposition. He alleged that the denial of 

attending was error and also alleged ineffective assistance of counsel. The su-

preme court cited the statute that said the prisoner did not have to be in atten-

dance at the hearing, and it held that there was no error in having Otey testify 

by deposition. As to the claim of ineffective assistance of counsel, the court 

pointed out that at trial the “defendant did not claim that he was innocent, 

gave counsel no facts which could be the basis for a defense, and was of little 

help in any of the preparations for trial. Against this background, defendant’s 

claims made now that he did not have adequate assistance of counsel are not 

persuasive.”42

Krivosha departed from his usual stance of opposition to the death penalty 

in State v. Anderson and Hochstein (1980), an opinion he wrote.43 Anderson, an em-

ployee of Ron Abboud, employed Hochstein to shoot Abboud, and Hochstein 

did so for a fee of f ifteen hundred dollars. The duo were tried, convicted and 

sentenced to death. On appeal, they argued that the sentencing panel had mis-

applied aggravating and mitigating circumstances. Krivosha countered,

To the contrary, when this case is compared to the other 32 cases 

noted by this court in State v. Williams, supra, and examined in light 

of Neb. Rev. Stat. Sec 29-2523 (Reissue 1979), it clearly speaks in 

favor of imposing the death penalty. While the author of this opin-
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ion has heretofore disagreed with imposing the death penalty in 

certain of the cases reviewed by this court, f inding that they were 

not sufficiently different from those cases in which the death pen-

alty had not been imposed, the author has no such difficulty in this 

case. The appellant’s absolute and total disregard for the value of 

human life as displayed by the evidence in this case makes it sep-

arate and different from any other case previously considered by 

this court. . . . Hochstein’s willingness to kill another for $1,500 

displays how little he valued another’s life. The evidence in this 

case of the careful, deliberate premeditation and malice afore-

thought make this type of crime exactly the type contemplated 

by the “aggravating and mitigating circumstances” standards of 

our statutes.44

Krivosha’s analysis seemed to rely on the second prong of (1)(d)—the excep-

tional depravity of the killer—rather than on the first prong—the especially 

heinous acts against the victim. Abboud was shot and from all accounts died 

instantly. He was not tortured or abused prior to death. If the murder in Hunt

was not especially heinous, neither was the murder in Anderson and Hochstein.

One could logically question why killing for money outraged Krivosha so, in 

contrast to his position in Hunt, where Hunt killed in cold blood in further-

ance of a deliberate scheme to obtain perverted sexual satisfaction. Be that as 

it may, in at least one death penalty case, Krivosha came down on the side of 

electrocution.

State v. Harper (1981) was another first-degree murder case with rather 

bizarre facts.45 Steven Harper had been in a romantic relationship with Sandra 

Johnson. She terminated it and married Duane Johnson. Harper went to the 

house of Sandra’s mother and wounded her mother and brother with a shot-

gun blast. He was tried, convicted, and incarcerated. When he got out of prison, 

he took a job caring for research animals at the Eppley Research Institute in 

Omaha. He had access to carcinogens, stole some, gained access to Sandra’s 

home, and poisoned milk and lemonade in her refrigerator. Several of her 

family became ill, and her husband and nephew died lingering, painful deaths. 

Harper was tried, convicted, and sentenced to death. The supreme court af-

firmed the death sentence, finding that there were clearly aggravating circum-

stances. Krivosha dissented, saying, “I find no other alternative but to conclude 
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that the Constitution of the United States and the Constitution of the State 

of Nebraska preclude the imposition of the death penalty except in but a few 

extremely isolated cases.”46

Harper’s scheme was carefully planned, but it was not at all victim-specific. 

Sandra Johnson, her children, her husband, or any visitors could have been 

victims of Harper’s plan. Such action would seem to indicate that he was to-

tally bereft of any regard for human life. Krivosha did not discuss the details 

of Harper’s plan in his dissent, nor did he assail the second prong of “excep-

tional depravity.”

State v. Reeves (1984), a per curiam opinion, was the next major death case to 

come before the Krivosha court.47 Reeves, drunk and under the influence of 

peyote, raped and stabbed Janet Mesner and also killed Victoria Lamm, who 

apparently died instantly. Mesner lived long enough to reach a phone, call 

police, and identify Reeves. She was in great pain until her death. Reeves was 

found guilty on two first-degree murder counts, and the sentencing panel gave 

him the death penalty. He appealed.

The supreme court found that (1)(d) applied because Janet Mesner had tried 

to defend herself and had engaged in a violent struggle with Reeves. She did 

not die at once. She lived for hours and suffered greatly. The court found that 

two aggravating circumstances outweighed one mitigating circumstance. The 

court reviewed f ifty-eight cases to see if the death penalty was disproportion-

ate and said, “Our analysis is not confined to a mere counting process of aggra-

vating and mitigating circumstances, but, rather, to a reasoned judgment as to 

what factual situations require the imposition of death and which of those can 

be satisf ied by life imprisonment in light of the totality of the circumstances 

present.” Krivosha dissented as to the death penalty. Reeves’s case was heard 

again by the Nebraska court in 2000. His sentence of death was vacated, and 

the case was remanded for sentencing.48 In September 2001 Lancaster County 

attorney Gary Lacey decided not to ask for the death penalty for Reeves, who 

instead received a life sentence for the murders.49

Krivosha’s oft-repeated dissents on f irst-degree murder death sentences 

make it quite clear that he evolved to believe that no one person or group could 

make a rational judgment as to when the death penalty was merited. He seems 

to suggest that in the absence of some foolproof and mechanical fact-f inder, 

the penalty could not, and should not, be imposed. But if one recognizes that 

human fallibility always exists, what group could more safely and properly be 
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assigned the responsibility for determining when the circumstances of a kill-

ing were suff icient to invoke the death penalty than a state supreme court, 

especially one charged with the statutory responsibility of reviewing prior 

cases to determine whether circumstances in one case equated with those in 

another. Of course, the supreme court’s review would be at the appellate level 

because the U.S. Supreme Court has held that if a trial judge or judges deter-

mine the presence or absence of aggravating factors contained in a death pen-

alty sentencing statute, they violate the defendant’s Sixth Amendment right to 

a jury trial in capital cases.50

State v. Joubert, decided in 1986, was a f irst-degree murder case in which 

Krivosha maintained the position that there was only one prong to (1)(d): the 

f irst, or “exceptionally heinous,” prong. In a per curiam opinion, the majority 

held otherwise.51 John Joubert, an airman at Offut Air Force Base near Bellevue, 

abducted, tortured, and killed two young boys in separate incidents. Each boy 

was stabbed to death, each knew he was going to die, and each suffered both 

physically and emotionally, according to expert testimony. When Joubert was 

arrested on an unrelated matter, he confessed to the two murders. He pleaded 

guilty to two counts of f irst-degree murder. A three-judge panel sentenced 

him to death. He appealed, claiming he had been promised benefits for plead-

ing guilty and that the panel was wrong in f inding that (1)(d) applied. The 

supreme court affirmed and upheld the death sentence.52 The sentencing panel 

had found that (1)(d) was applicable to the second murder, because Joubert 

by then had a history of serious, assaultive criminal activity as a result of the 

f irst murder. The supreme court agreed. The sentencing panel also found that 

(1)(b) applied to both murders, as both boys were killed in part because Joubert 

wished to conceal his identity. The supreme court agreed.

The sentencing panel discussed (1)(d) at length. It came up with a legal anal-

ysis that was subsequently adopted by the Nebraska Supreme Court as its own. 

In speaking of (1)(d), the panel concluded, “This aggravating circumstance 

describes in the disjunctive two separate situations which may operate in con-

junction with, or independently of, one another. The f irst is where the murder 

is especially heinous, atrocious or cruel. In short, the f irst situation must be 

looked upon through the eyes of the victim. With respect to the second clause 

of this aggravating circumstance, the crime must be viewed to determine the 

defendant’s state of mind as manifested by his conduct.” The supreme court 

approved the f indings of the sentencing panel and also determined that pro-
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portionality had been satisfied: “We have determined that the purpose of that 

statute is to insure that no sentence imposed shall be greater than those im-

posed in other cases with the same or similar circumstances and that the review 

should include only those cases in which the death penalty was imposed.”53

Krivosha concurred in the result and said that Joubert deserved to die, 

but he reiterated his view that there was only one prong, the “especially 

heinous” clause. He also argued with the court’s position that the proportion-

ality review could be used only with cases in which first-degree murder had 

been charged and the death penalty imposed.54 Joubert was executed on July 

17, 1996. Following Krivosha’s concurrence in Joubert, in Moore v. Kinney (2002) 

a panel of the Court of Appeals for the Eighth Circuit threw out the “excep-

tional depravity” clause of (1)(d), holding that a sentencing panel could not rely 

on Nebraska Supreme Court decisions narrowing and construing the “excep-

tional depravity” language because the language from the decisions offered 

only “subjective and unilluminative fragments.” Carey Dean Moore had shot 

and killed two Omaha cabdrivers, robbing them in the process. He loitered 

about a cabstand and engaged older drivers, whom he thought he could over-

power, to take him on f ictitious errands. While riding with them, he shot and 

killed two. He was tried, convicted, and sentenced to death for his depraved 

scheme of coldly selecting older drivers.55 Moore held that the language of the 

second prong, even as defined and limited by case law, was unconstitutionally 

vague and provided “insufficient guidance to a sentencing body.”56 The deci-

sion was challenged and was heard en banc by the entire bench of the Eighth 

Circuit late in the fall of 2002. The full court reversed the panel and upheld the 

second prong.57 The f irst, or “especially heinous,” prong, has thus far passed 

muster with the federal court.

Non–Death Penalty Murders

The Krivosha court found any number of complicated criminal cases that 

stretched the law and engaged a concerned public. For example, the Krivosha 

court wrestled with a hot potato in the manslaughter case of State v. Ellis (1981). 

Deborah Forycki, a University of Nebraska–Lincoln student, disappeared 

without warning, and over a year later her remains were found in an antique 

water wagon on a Cass County farm near Elmwood. John R. Ellis was tried 

in Lancaster County and convicted of manslaughter. In a 4–3 per curiam opin-

ion, the court upheld the conviction, with Krivosha, McCown, and Brodkey 

dissenting.58
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Many questions surrounded the conviction. The body was found in Cass 

County, but the trial was in Lancaster County. Where did the killing take place? 

What was the proper venue for the trial? There was no proof as to the cause of 

death nor proof that Ellis and Forycki knew each other. There was no proof 

Forycki was killed as the result of a sudden quarrel or in the commission of a 

crime, necessary elements of a manslaughter charge.

The case was a sensational one, and the Lincoln papers were full of news 

reporting the discovery of the body, the investigation, and the trial. The prose-

cution presented evidence showing that Ellis had assaulted two other women, 

one on the same farm, some one hundred and f ifty feet from where Forycki’s 

body was found. Virtually all of the prosecution’s case was circumstantial, and 

on appeal the prosecution struggled to prove beyond a reasonable doubt that 

Ellis was guilty.59

In another sensational criminal case, convicted murderer Harold D. Nokes 

came back to the court with a request for post-conviction relief. His request 

was quickly dispatched in an opinion by Boslaugh, who set out the rule, “A 

motion to vacate a judgment and sentence under the Post Conviction Act cannot 

be used as a substitute for an appeal or to secure a further review of issues 

already litigated.60

One of the worst monsters in Nebraska legal history made his f irst appear-

ance before the court in State v. Ryan.61 Michael Ryan, head of a bizarre religious 

sect and a right-wing antigovernment fanatic, operated a camp on a farm near 

Rulo. He was arrested and pled guilty to possessing a machine gun. Stolen mer-

chandise worth $125,000 was found at the farm, including thirty-five weapons, 

some of which were automatic, and ninety-seven thousand rounds of ammu-

nition. Ryan was sentenced to five years in prison. He appealed, claiming that 

the trial court, in fixing his sentence, relied on material not contained in the 

presentence report, and that the sentence was excessive.

The trial judge stated at the sentencing that he was taking into consideration 

public statements made by Ryan. Ryan’s counsel did not move for a specifica-

tion of those comments, and the supreme court, in affirming, felt that such a 

failure obviated any harmless error which might have resulted from the judge’s 

action.62 Subsequently, Ryan was arrested, tried, and found guilty of two counts 

of first-degree murder in the slayings of one of his adherents and a young child. 

His conviction was affirmed, and he is still on death row.

In the Ellis, Nokes, and Ryan cases, the Krivosha court showed that it could be 
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very firm in dealing with criminals when the death penalty was not involved. 

Even Krivosha, often castigated for his “bleeding-heart” attitude in death pen-

alty cases, had no difficulty giving short shrift to malefactors if the electric 

chair was not looming in the background.

“Our Chief Justice Speaks With an Eastern Accent”

Criminal law was not the only area where the Krivosha court became embroiled 

in controversy. Corporate law, especially in the area of corporate takeovers—

not something one would usually associate with Nebraska’s economy—pro-

voked a great controversy between the court and the bar association on one 

hand and one of Nebraska’s well-known business titans on the other.

Charles M. “Mike” Harper, a former King of Ak-Sar-Ben, Omaha’s grand-

est social organization, was the man who turned Nebraska Consolidated 

Mills, once a sleepy grain-dealing enterprise, into one of America’s largest 

and most powerful diversif ied agricultural colossi, ConAgra. Harper decided 

that ConAgra ought to buy mbpxl, a meatpacking operation doing business 

primarily at Rockport, Missouri. After protracted negotiations, ConAgra 

and the mbpxl board agreed upon a purchase price for mbpxl to be paid by 

ConAgra and signed a contract for the sale. Before the agreement was submit-

ted to the mbpxl shareholders for their approval, Cargill, Inc., a very large, pri-

vately owned company in Minneapolis, came forward with a more attractive 

offer than the ConAgra offer, and the mbpxl board recommended to its stock-

holders that they accept the Cargill offer, which they did. ConAgra thereupon 

sued Cargill for tortious interference with a business relationship in district 

court in Omaha. The district court gave ConAgra a judgment for $15,996,000. 

Cargill appealed the decision, and the Nebraska Supreme Court reversed, 

denying ConAgra its huge judgment.63

The supreme court determined that the major issue in the case was to deter-

mine what obligation a corporate board of directors had, pursuant to a merger 

agreement, prior to the approval of the merger by the respective stockholders. 

The court said, “The appellants [Cargill] assert that ConAgra has no claim to 

the ‘benefits’ of the bargain because consummation of the merger agreement 

was dependent upon and subject to the approval of the shareholders of mbpxl

and ConAgra. . . . [W]e cannot imagine a greater duty owed to shareholders 

than advising them of the existence of a higher offer for their stock before 

asking them to approve a lower offer.”64
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The court rendered a per curiam opinion in the ConAgra case. On the ma-

jority side were Krivosha, Boslaugh, District Judge William Rist of Beatrice, 

and retired district judge William Colwell of Pawnee City. White, Grant, and 

Shanahan dissented in an opinion authored by White.

Rist and Colwell had been appointed to hear the ConAgra case because 

Hastings and Caporale had disqualified themselves. Colwell had for years been 

the court’s top replacement whenever a judge could not sit, and Rist was only 

forty miles away from Lincoln. Both of them were from the same supreme court 

district as Hastings, a fact that was to become signif icant later on.

Cargill was represented on appeal by the Lincoln law firm of Cline, Williams, 

the largest f irm in the capitol city. Frederic Kauffman, who argued the appeal, 

was the f irm’s leading litigator. Kauffman had represented Krivosha in the 

past, successfully defending a legal malpractice case brought when Krivosha 

was a member of the Ginsburg f irm in private practice.

The supreme court handed down its decision on Friday, March 7, 1986. The 

following day, in the Omaha World-Herald, Harper had a ballistic response. As 

reported by the newspaper,

Harper was especially critical of Chief Justice Norman Krivosha 

and indicated that the company put primary blame on Krivosha 

for the decision. “I hope we stay here (in Omaha) forever,” Harper 

said. But he said the company must consider whether it is being 

harmed by “the quality of justice” in Nebraska. Harper continued, 

“A lot of Eastern investment bankers and lawyers have been fol-

lowing this case, hoping the law of the jungle prevails, so they can 

make a ton of money.”

Of Krivosha, Harper said: “our chief justice speaks with an 

Eastern accent.” Harper called the Supreme Court decision “a mis-

carriage of justice.”65

The Nebraska State Bar Association had a “Committee to Support the Legal 

System” at the time. It was chaired by retired district judge John C. Burke of 

Omaha, president of the Omaha Bar Association and general counsel of Boys 

Town. Burke had been one of Krivosha’s most signif icant rivals for the posi-

tion of chief justice. The purpose of the committee was to come to the defense 

of judges who, according to the committee, had been inappropriately attacked 

in public and who were not in a position, because of judicial ethics and con-
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straints, to come to their own defense. The committee contacted me because at 

the time I was the state bar president, and it asked if a response to Harper’s out-

burst could be formulated on behalf of the bar association. In Burke’s words, 

“If we are to be an effective committee in the future, we are going to have to 

develop a system of early response; otherwise, falsehoods will be criss-cross-

ing the state while truth is putting on her boots.”66

On March 14 I responded to Harper by letter, coming to the defense both 

of Krivosha and the court. (The full text of the letter is given in appendix 2.) I 

questioned what evidentiary basis Harper had for any of his conclusions about 

Krivosha’s aid to f inancial interests. I also told Harper that while legislators 

might try to aid Nebraska citizens, courts looked to the facts and to the law, not 

to the identity or citizenship of the parties, when they decided cases.67

On Saturday, March 15, Harper responded to my letter in an interview with 

Robert Dorr of the World-Herald. Harper retorted, “I f ind it curious that [Hewitt] 

goes on for 2 ¼ pages on a case that he knows absolutely nothing about.” 

Editorial comment was divided, with the McCook Gazette and the Lincoln Journal

weighing in on the side of Krivosha and the court and the Omaha World-Herald

thundering to the side of Harper.68 Law journals and teachers came down on 

the side of the court. Roland J. Santoni of Creighton Law School approved the 

court’s decision in an article in the Creighton Law Review,69 and Professor Stephen 

E. Kalish of the University of Nebraska–Lincoln College of Law wrote in the 

Lincoln Journal that the ConAgra case clarif ied a corporate director’s responsibil-

ities and would become an important decision in corporate law.70

As charges, counter-charges, and insults were exchanged, ConAgra f iled a 

motion with the supreme court, invoking Ruehle and asking the court to throw 

out the decision because it felt that the panel that heard ConAgra was improp-

erly constituted. In Ruehle, the case that started the warfare on the Simmons 

court, Judge Edward R. Carter contended that the court had called a district 

judge to sit with it without statutory authority to do so. ConAgra contended 

that in their case it was not necessary to replace Hastings and Caporale, be-

cause f ive supreme court judges were enough to hear the case; that if replace-

ments were necessary, they should have been selected from the three retired 

supreme court judges (Paul White, Spencer, and McCown) rather than by ap-

pointing district judges; that there was absolutely no basis for appointing 

Rist; and that both Rist and Colwell came from the same supreme court judi-

cial district. The motion criticized Krivosha’s appointment of the two district 
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judges, Krivosha’s relationship with Frederic Kauffman—terming it “hardly 

distant”—and Krivosha conducting some prehearing proceedings before the 

case was heard by the supreme court.

The ConAgra motion was overruled in its entirety by a court consisting of 

Krivosha, Boslaugh, White, Shanahan, and Grant. Citing Ruehle, the court re-

traced the extensive Simmons concurrence in that case and held that both Rist 

and Colwell were de facto judges and that a litigant could not challenge de facto 

authority. The court also said, in its best response, that ConAgra had not raised 

the issue about Rist and Colwell until after the opinion had been issued, even 

though ConAgra had actual notice at oral argument, before the case was sub-

mitted or decided, that Rist and Colwell were sitting, and that it should have 

raised the issue at that time.71

After the court’s decision the case closed, and whether or not the deci-

sion seriously harmed ConAgra is a matter of opinion. This much is certain. 

ConAgra is still in Omaha, with an extensive campus almost on the banks of 

the Missouri. Bruce Rohde, one of ConAgra’s attorneys, was until 2005 head of 

ConAgra after Harper retired in 1992. ConAgra’s stock price is less than it was 

in Harper’s halcyon days. How much of the decline is attributable to Cargill’s 

victory cannot be ascertained, yet ConAgra earnings are up, and Rohde earned 

several million dollars in 2001.

Harper’s diatribe was obviously the result of his disappointment over losing 

a substantial judgment. But based on both fact and the current state of the law, 

his loss was deserved, and the court’s attempt to protect shareholders was quite 

correct. It is not possible to determine what ConAgra’s future litigation strat-

egies will be, but the company should know that assailing the supreme court 

and its leader in the popular press is risky business.

Civil Wrongs Are Righted

Beginning law students generally find that the definition of a tort—a “civil 

wrong”—is less than helpful. They struggle to grasp nebulous concepts such 

as negligence, duty, and foreseeability. Once they master these concepts, how-

ever, law students and lawyers tend to separate themselves into two clearly de-

lineated groups: those who favor expanded tort liability, and those who do not. 

The exact definition of tort liability remains in flux, expanding or contracting 

depending on the factual pattern in any given case.

The Krivosha court considered four significant tort cases, and in these cases 
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it defined itself neither as a liberal plaintiff’s court nor as a conservative de-

fendant’s court. At least one of its decisions was quite progressive, breaking 

new ground in allowing recovery, while another paid at least lip service to the 

moral posture of an earlier era.

James v. Lieb (1985) was an opinion authored by C. Thomas White, who is 

generally acknowledged to be a strong advocate for plaintiff’s rights. It was a 

groundbreaking decision with regard to the right to recover for the negligent 

infliction of emotional distress.72 Gregory James and his sister were riding their 

bicycles. Gregory saw a garbage truck back into and over his sister and her bike, 

killing her, and he was too far away to try to help her. He was not hurt or even 

touched by the truck, but he became physically ill, and according to the medi-

cal evidence, would continue to suffer mental anguish and emotional distress 

as a result of seeing his sister killed.

White extensively reviewed the law in Nebraska and elsewhere in the United 

States and stated Nebraska’s new rule: “We hold that a plaintiff bystander has 

a cause of action for negligently inflicted foreseeable emotional distress upon 

a showing of marital or intimate familial relationship with a victim who was 

seriously injured or killed as a result of the proven negligence of a defendant.”73

The new rule liberalized Nebraska’s law and brought it into accord with pre-

vailing American jurisprudence. Krivosha concurred, adding, lest there be any 

doubt, “[F]rom this point forward one in Nebraska may recover for emotional 

distress proximately caused by the defendant’s negligence even if no physical 

injury is sustained.”74 Boslaugh, Caporale, and Hastings, who had previously 

worked primarily on the defense side, dissented.

In Kreifels v. Wurtele (1980), a suit involving the constitutionality of Nebraska’s 

guest statute, White again sided with the majority but did not establish a new 

rule. The guest statute denied recovery to a passenger in an automobile acci-

dent unless the driver has been guilty of gross negligence. The purpose of the 

act was to prevent collusive actions against insurance companies, but it had 

long been an obstacle for plaintiff’s lawyers.

Jimmy Kreifels, aged thirteen, was a passenger on a motorcycle driven by 

fourteen-year-old Randy Wurtele. Randy negligently entered an intersec-

tion and hit a car, injuring Jimmy. Jimmy’s father sued on his behalf. The trial 

court dismissed the petition based on the guest statute. The supreme court 

reversed.75 Jimmy asked the court to reconsider its previous decision in Botsch 

v. Reisdorff,76 a 1975 decision of the White court that had upheld the constitu-
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tionality of the guest statute. The court declined to do so because five judges 

could not be found to overturn the guest statute, but the court did find that 

Randy was guilty of gross negligence, thus giving Jimmy a chance at recovery 

even though the guest statute remained intact.

Krivosha sent a clear message to the bar in Kreifels. Concurring in part and 

dissenting in part, he said,

While the majority has correctly noted that there are, as yet, in-

sufficient votes on this court to reconsider our decision in Botsch v. 

Reisdorff, 193 Neb. 165, 226 N.W. 2d 121 (1975), I would not wish to 

leave the impression that that holding is so firmly supported that 

it should not continue to be considered. I, for one, would join with 

the as yet less than constitutional majority who would reconsider 

our decision in the Botsch case and would hold that our guest stat-

ute is unconstitutional on the basis of the 14th Amendment to the 

United States constitution. It seems clear to me that our guest stat-

ute does, indeed, deny to certain persons within our jurisdiction 

equal protection of the laws.77

In an intriguing development, White, who wrote the majority opinion, joined 

with McCown in adopting Krivosha’s dissent and appeared to be on both sides 

of the case.

A more conservative view of the law, which also included a deferential nod to 

legislative authority, prevailed in Smith v. Columbus Community Hospital (1986).78

Barbara Smith delivered a stillborn male child, and she sued on his behalf for 

wrongful death, alleging negligence on the part of the hospital. The hospital’s 

demurrer was sustained, and when Smith declined to plead further, the suit 

was dismissed. She appealed.

The court defined the case as follows: “The sole question raised in this 

appeal is whether or not the personal representative of the estate of an unborn 

child, as a viable fetus which dies prior to birth as a result of another’s negli-

gence, has a cause of action for damage recoverable under the Nebraska wrong-

ful death statute.” The court answered the question in the negative, reaff irm-

ing its decision in Drabbels v. Skelly Oil Co. (1951). In Drabbels, which was decided 

by the White court, the supreme court had refused to consider a child born dead 

as a person for purposes of maintaining a wrongful death action. Deferring 

to the legislature, the court said, “[I]f a viable fetus is to be included within 
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the scope of the Nebraska wrongful death statute, Sec. 30-809, the right to 

recover under the wrongful death statute is still a matter for legislative enact-

ment so expressing and not a matter for this court to include in the wrongful 

death statute a cause of action of a child born dead.”79 The legislature later ac-

cepted the court’s invitation to change the law with the passage of lb294 in 

the 2003 session.80

Finally, in Vacek v. Ames (1985), the supreme court rendered a decision more 

in keeping with the jurisprudential notions of 1915.81 Donald Vacek sued G. 

Ronald Ames for alienation of affections and criminal conversation. Cherie 

Vacek, Donald’s wife, was Ames’s secretary. Their relationship grew to be quite 

warm. They traveled together and admittedly engaged in illicit sexual inter-

course. A jury gave Vacek a verdict for $100,000. The trial court found the dam-

ages to be excessive and granted a new trial on the issue. The trial judge set 

aside the verdict of criminal conversation, stating that such actions should not 

be considered criminal in modern day Nebraska.

The supreme court reversed, holding that the $100,000 in damages for alien-

ation were not excessive. The court also reinstated the verdict for criminal 

conversation, a cause of action pertaining to a spouse’s right to the exclusive 

privilege of sexual intercourse.82 Since January 9, 1986, Nebraska law has pro-

vided that no action for alienation of affections or criminal conversation can 

be brought.83

Krivosha, White, and Boslaugh dissented in the case, arguing that the 

$100,000 award of damages was in reality punitive damages, which are not 

allowed in Nebraska. They also maintained that actions for criminal conversa-

tion, a common law as opposed to a statutory cause of action, should not exist 

in Nebraska. The defense had all the better of it, and the case appeared to be a 

sport, just like Mrs. Vacek and Mr. Ames.

The Krivosha court showed real movement toward a more liberal position 

concerning tort matters in James v. Lieb, allowing recovery for emotional dis-

tress. And though it did not overturn the guest statute in Kreifels v. Wurtele, it 

allowed recovery and suggested that the guest statute might be thrown out 

if the right case came along. It maintained Nebraska’s prior conservative po-

sition in Smith v. Columbus Community Hospital, leaving it up to the legislature 

to give unborn children rights under the wrongful death statute. Krivosha’s 

efforts, along with those of C. T. White, bore some fruit, but some social 

change takes years to ripen.
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Business Law and the Krivosha Court

The Krivosha court felt obligated to intervene in the economy to protect com-

petition and to modernize business law. Several cases illustrate this dual con-

cern. The court adopted an equal protection constitutional argument in Casey’s 

General Stores v. Nebraska Liquor Control Commission (1985).84 Casey’s, a chain of 

convenience stores, had beer licenses at its stores in Albion and Beatrice. Sec. 

53-124.01 of Nebraska’s statutes prohibited any person or business from having 

an interest in more than two beverage licenses, unless the applicant was a hotel 

chain with at least twenty-five rooms per hotel, a bowling alley, a city, or a res-

taurant. Casey’s applied for a beer license for its store in Stanton. The Liquor 

Control Commission denied the application. Casey’s appealed to the district 

court, which dismissed the appeal. Casey’s then went to the supreme court, 

which reversed and remanded the case to the liquor commission.

In an opinion written by Judge William Hastings, the court accepted the 

equal protection argument and said that the classif ications set out in the stat-

ute were unjust and discriminatory. The court held that the original purpose 

for keeping chain stores out of the liquor business no longer obtained: “[T]he 

original policy of favoring local businesses to avoid chain store monopoly of 

the liquor industry f lies in the face of recent case law denouncing legislative 

attempts to destroy lawful competition.”85 The court proceeded to declare Sec. 

53-124.01 unconstitutional.

The Law Merchant

ConAgra was the biggest business law decision rendered by the Krivosha court, 

both in import and in dollar amount, but at least two other cases were of con-

siderable signif icance.

Doyle v. Union Ins. Co. (1979) was a class action on behalf of the policyholders 

of a mutual casualty insurance company.86 The policyholders alleged that the 

directors had sold the assets of the insurer to a newly formed stock company for 

much less than their actual value. The state director of insurance had approved 

the plan in which the mutual company ceded all its business to the new stock 

insurer, and the majority of policyholders had approved the transaction. But the 

district court still found for the plaintiffs in the amount of $2,567,500.

On appeal, the supreme court affirmed the district court’s decision, holding 

that approval by the director did not relieve the company’s directors of their f i-

duciary duty and that the vote of the policyholders was not controlling because 
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the scheme had not been fully disclosed to them. The court also announced the 

rule that a lawyer’s communications to his client are not privileged if the law-

yer’s services are instrumental in planning a fraud.87

One opinion that Krivosha thought would have considerable nation-wide 

significance but that ultimately proved noteworthy only to sellers of real estate 

was Occidental Sav. & Loan Assn. v. Jenco Partnership (1980).88 In his lengthy opin-

ion, Krivosha held that the “due on sale” clause in a real estate mortgage, a 

clause that precluded the purchaser of mortgaged property from simply 

assuming an existing, low-interest mortgage, was valid, enforceable, and not 

a restraint on alienation. The clause required the existing mortgage to be sat-

isfied, if the mortgagee so desired, and the purchaser of the property had to 

take out a new mortgage, usually at a higher interest rate. Judge Clinton con-

curred but offered a verbal jab at his chief: “The opinion contains considerable 

dicta and arguments from analogy, concerning the full import of which I am 

uncertain. I, therefore, limit my concurrence.” Clinton and Krivosha seldom 

saw eye-to-eye on legal matters.89

Water, Water Everywhere

Nebraska is privileged to contain a major part of the extensive Ogallala aqui-

fer, a huge underground sea of freshwater that furnishes drinking and irriga-

tion water to the length and breadth of the state. But even in the midst of such 

plenty, questions about the use of water and its portability have become press-

ingly important in the Cornhusker state. The Krivosha court faced two water 

law issues of great significance and reached apparently divergent results, which 

were subsequently rectified by the U.S. Supreme Court.

In Little Blue N.R.D. v. Lower Platte North N.R.D. (1980), the supreme court 

reversed a precedent of some fifty years standing.90 The Little Blue Natural 

Resources District went to the director of the Nebraska State Department of 

Water Resources to apply for permission to divert water from the Platte River 

basin to the Blue River basin. The director denied the application. The Little 

Blue N.R.D. appealed, and the supreme court reversed the director’s deci-

sion, holding that trans-basin diversion is not barred either by the Nebraska 

Constitution or by statute. The director had found that there was enough 

unappropriated water in the Platte basin to meet the needs of Little Blue’s pro-

posed project, but he felt that Osterman v. Central Nebraska P.P & I.D. (1936) was 

controlling.
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Osterman had severely limited the scope of the Tri-County Project, a vast irri-

gation scheme from the 1930s involving Phelps, Kearney, and Adams Counties. 

Osterman said that water could not be moved from the Platte basin to the Blue 

basin, thus effectively removing Adams County, which was in the Blue basin, 

from the Tri-County Project. The Osterman decision was widely criticized, both 

on legal and economic grounds, but it stood for many years.

Krivosha wrote the Little Blue opinion, but one wonders about the behind-

the-scenes inf luence of Boslaugh, a resident of Adams County and an observer 

of the detrimental impact of Osterman since his youth. The court specif ically 

overruled Osterman and determined that Article XV, Section 6 of the Nebraska 

Constitution was controlling. Senator Richard Marvel of Hastings had pro-

posed a trans-basin statute in the early 1950s, but a huge assemblage of agri-

cultural interests had cowed the legislature into taking no action. Krivosha 

and his cohorts achieved the same result in one fell swoop, with no congrega-

tion of embattled farmers even in sight.

Even more meaningful to Nebraska water law than Little Blue was State ex rel. 

Douglas v. Sporhase (1983).91 Jay Sporhase owned land on the western Nebraska 

border and adjoining land across the border in Colorado. He had a well on his 

Nebraska land that brought water to his Colorado land. Nebraska had a stat-

ute requiring anyone who moved water across the state line to have a permit. 

Sporhase did not seek such a permit, and Nebraska brought an action to enjoin 

him from transporting ground water across the border. The trial court in 

Nebraska entered an injunction and specif ically found that water was not an 

article of commerce, so Nebraska could require such a permit without violating 

the commerce clause of the U.S. Constitution. The trial court also said that even 

if water were an article of commerce, the permit requirement did not impose 

an unreasonable burden on interstate commerce.

Sporhase appealed, and the supreme court aff irmed. Krivosha dissented, 

arguing that prohibiting the director of Nebraska Water Resources from issu-

ing a permit on the basis that Colorado did not grant reciprocity in such cases 

was an unconstitutional and unreasonable classif ication and that it violated 

equal protection notions. He argued that a statute attempting to prohibit a 

transfer of water based solely on the acts of another state was a violation of the 

Fourteenth Amendment.92

Sporhase was not f inished. He appealed to the U.S. Supreme Court, which 

in Sporhase v. Nebraska (1982), accepted Krivosha’s view and held that water was 
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an article of commerce and that the reciprocity clause imposed an impermis-

sible burden on interstate commerce. The High Court reversed and remanded 

the case to Nebraska to determine if the reciprocity clause was severable. On 

remand, the Nebraska court, in an opinion written by White, decided that the 

reciprocity provision was severable and said that it was still legitimate to require 

a permit to transfer water across state lines. Sporhase agreed, and after receiv-

ing the permit, he moved water into Colorado and lived happily ever after.93

The implications of Little Blue and Sporhase are tremendous. Water is of great 

importance to Nebraska’s agricultural economy, and the opportunity to move 

water from one river basin to another allows more of the state’s farmers to 

benefit from the wise use of the precious resource. If water is plentiful in the 

Platte basin but not in the Blue basin, it can now be shifted to where it will do 

the most good, so long as the move does not detrimentally impact users in the 

Platte basin.

Sporhase, as the U.S. Supreme Court determined, means that Nebraska water 

is an article of commerce that can be purchased, sold, or leased, both within 

and outside of the state’s boundaries. Water-grabbing cities on the front range 

of the Rockies, like Denver and Fort Collins, may well cast greedy eyes on the 

huge Ogallala aquifer lying beneath the Nebraska Sandhills. When and if a 

pipeline to Colorado proves economically feasible, struggling ranchers in 

northwest Nebraska may decide to pump some of their valuable underground 

water to irrigate lawns in the arid West.

Impeachment

Yet another controversy dropped into the lap of the Krivosha court when, in 1984, 

the Nebraska Legislature brought articles of impeachment against Attorney 

General Paul Douglas, pursuant to Article III, Section 17 of the constitution. 

Douglas was accused of a variety of offenses stemming from the collapse of 

Commonwealth Savings Company of Lincoln, a loss that wreaked havoc on the 

financial position of thousands of depositors. The legislature accused Douglas 

of having failed to investigate rumors of Commonwealth’s impending doom be-

cause of his personal business relationship with Marvin Copple, the son of the 

head of Commonwealth, S. E. Copple, and an officer of Commonwealth in his 

own right. Douglas was also accused of having lied to both the special counsel 

investigating the matter and a legislative committee and of having violated pro-

visions of the attorney’s Code of Professional Responsibility.
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Krivosha, Caporale, and White disqualified themselves from the proceed-

ings, and district judges Robert Moran and Keith Howard, along with the ubiq-

uitous William Colwell, were appointed to give the court the required seven 

members. Boslaugh, as senior associate justice, presided. The constitution 

requires a two-thirds majority in any vote of conviction in an impeachment pro-

ceeding, which meant that at least five of the seven sitting judges needed to vote 

in favor of conviction on any single count for Douglas to be impeached.

Douglas was tried on six specifications. Four judges—Hastings, Shanahan, 

Grant, and Moran—voted guilty on the first specification. Hastings voted not 

guilty on the second specification, leaving only Shanahan, Grant, and Moran 

voting to convict Douglas. All seven judges voted not guilty on specifications 

3, 4, 5, and 6.

In its per curiam opinion, the court stated that an impeachment proceed-

ing was akin to a criminal prosecution and that the state had the burden of 

establishing the essential elements of the offense beyond a reasonable doubt. 

The court also made it quite clear that the act or omission for which an officer 

could be impeached must relate to the duties of the office, and thus general 

immoral conduct would not be grounds for impeachment. Four of the specifi-

cations were based upon disciplinary rules of the lawyer’s Code of Professional 

Responsibility, and the court made it clear that a violation of a disciplinary rule 

as such did not constitute an impeachable offense.94

The key specifications involved Douglas’s duty not to misrepresent and not 

to lie. Specification 1 accused Douglas of misrepresenting to Special Assistant 

Attorney General David Domina the circumstance under which Douglas re-

ceived $32,500 from developer Marvin Copple. Domina was investigating 

on behalf of the state because of Douglas’s past legal work for, and close in-

volvement with, Marvin Copple. As attorney general, even if he had personally 

recused himself, Douglas was duty bound to do all he could to further the suc-

cessful completion of the investigation, but the court concluded that Douglas 

had disclosed receipt of payment from Copple and that he was under no obli-

gation to go forward and volunteer information regarding issues that he had 

not been specifically asked about.

Specification 2 alleged that Douglas lied to Domina, the Counsel for 

Discipline of the Nebraska bar, and the special Commonwealth Committee of 

the Nebraska Legislature by saying that he had no idea that lots he sold to Judy 

Driscoll were being mortgaged by Mrs. Driscoll to Commonwealth in order to 



the norman conquest116

get the funds to pay Douglas for the lots. The court found that Douglas was 

not technically guilty of lying because he believed the statement he made to 

be true: “The essence of perjury is the belief of the witness concerning the ve-

racity of his statement, not his knowledge of the interrogator’s intent.”95 The 

court also approvingly cited a U.S. Supreme Court opinion holding that an 

unresponsive answer if literally true does not constitute perjury, even if it is 

intentionally misleading and by negative implication false.

The court concluded, “It is conceivable that if this allegation had been an el-

ement of conspiracy or of aiding and abetting a felony, and proven, there would 

be some substance to the charge. However, the only offense alleged here is 

that Douglas did not say what the state already knew and what it wanted him 

to admit. The state possessed the information sought from Douglas, and any 

of the answers given by Douglas on this subject neither hindered nor delayed 

any inquiry the state was making.”96

Internecine Warfare

Matters of life and death, business law, and corruption occupied a good share 

of the time of the Krivosha court, but it also had to serve as an arbiter of dis-

putes between various branches of state government. These matters involved 

the tenets of the civil law.

Having decided in Exon, a case of the White court, that the Board of Regents 

had general governance over the University of Nebraska, the court had to 

decide whether any governmental entity could hold sway over the Regents. In 

University Police Officers Union v. University of Nebraska (1979), the regents ques-

tioned whether the Commission of Industrial Relations (cir) had any jurisdic-

tion over the university.97 The university argued that Exon meant that the legis-

lature could not give the cir any authority over university salaries and benefits. 

The court said that Article XV, Section 9 of the Nebraska Constitution did not 

exempt the university from dealing with the cir but held that Section 9 came 

into play only if a dispute arose over university wages and benefits. Absent a 

dispute, the cir did not have the necessary jurisdiction to f ind or declare what 

constituted an unfair labor practice by the university.98

In State ex rel. Douglas v. Thone (1979), the attorney general sued to enjoin the 

governor and the director of the Department of Economic Development from 

implementing lb571, which provided for the construction of ethanol alcohol 

plants.99 The act authorized the state to contract with counties or cities to build 
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ethanol plants and the municipalities and counties to sell bonds and pledge 

revenues of the plants to pay off the bonds.

The supreme court found that the act authorized the state to guarantee pay-

ment of municipal bonds and therefore violated Article XIII, Section 1 of the 

Nebraska Constitution, which prohibited the state from incurring debt in 

excess of $100,000. The court ruled that even though the state was not the pri-

mary obligee, and even though the obligation might be contingent, it was still 

a debt and was thus constitutionally proscribed.100

In State ex rel. Douglas v. Beermann (1984), a district court had judged a legisla-

tive scheme of reimbursing poorly paid legislators for their expenses during 

the legislative session to be unconstitutional. The supreme court—mindful, 

one supposes, of the fact that the legislature approves the budget of the su-

preme court and of all the lower courts—disagreed. The court held that the 

language of the constitution did not forbid the payment of expenses. The 

language provided that “members of the Legislature shall receive no pay nor 

perquisites other than said salary and expenses.” The court concluded that 

“said” modified only “salary,” thus opening the expense floodgates.101

State ex rel. Bryant v. Beermann (1984) involved a group that had filed a petition 

to use the initiative process. They wanted to pass an initiative stating that the 

people of Nebraska were in favor of a bilateral nuclear weapons freeze and that 

they opposed the deployment of mx missiles from Nebraska. The attorney gen-

eral advised the secretary of state that there was no statutory authority for using 

the initiative process to gain an advisory vote on any question. The secretary of 

state therefore refused to file the petition but did stamp “Received” and the date 

on the petition. The petition filers sued for a writ of mandamus in the supreme 

court. The court denied the writ, responding, “Government should be spared 

the burdensome cost of election machinery as a straw vote on the electorate’s 

opinions, sentiments or attitudes on public issues. This includes lawmaking 

through the Legislature or the initiative.”102 A dissent filed by Shanahan, Grant, 

and White appeared to miss the point entirely and can only be viewed as an at-

tempt to pander to those filing the petition.

Jaksha v. State (1986) was an effort by Omaha tax opponent Ed Jaksha, who 

sued by leave of court, to determine the viability of an income tax increase 

passed by the legislature during a special session in October 1985.103 Governor 

Bob Kerrey had called a special session of the legislature, and in the call he 

listed nine specific items that the legislature should consider. None of the items 
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was an income tax increase. During the session, legislators introduced lb10, 

which called for an increase in income taxes. The attorney general opined that 

it was not within the ambit of the call. The governor then issued an amended 

call, adding the income tax increase as an item to be considered. Thereafter, 

the legislature scrapped lb10 and introduced and passed lb35, a new income 

tax increase, which was signed by the governor.

Jaksha argued that the call did not ask for an income tax increase and that 

the amended call could not cure the defect. The court disagreed, holding that 

the governor could amend the call and that lb35 was within the terms of the 

amended call. The court left little doubt as to what the governor could do, stat-

ing, “The subject matter restriction envisioned in Neb. Const. Art. IV, Sec. 8, 

empowers the governor to set the boundaries of legislative action permissible 

at a special session of the Nebraska Legislature. As a consequence of such au-

thority under Neb. Const. Art. IV, Sec. 8, the governor may, during the legis-

lature’s special session convened pursuant to a gubernatorial proclamation, 

submit by an appropriate amended proclamation any additional subjects for 

valid legislation to be enacted at such special session of the Legislature.”104

Thus the Krivosha court appeared to be both pragmatic and deferential when 

dealing with the other branches of government and their powers, placating 

the poverty-stricken legislators, denying ill-advised straw votes, and allowing 

the governor and the legislature sufficient wiggle room to deal with unfore-

seen budget shortfalls.

A Higher Standard for Lawyers and Judges

Krivosha’s court showed little collegial sympathy for erring lawyers and judges. 

It did not adhere to the slap-on-the-wrist philosophy that had existed in the 

early days of the Simmons court. As the number of lawyers increased so too 

did the number of malefactors, and the court evinced a no-nonsense attitude 

when dealing with them.

State ex rel. Nebraska State Bar Assn. v. Michaelis (1982) involved an attorney in 

West Point named Michaelis who was running for the post of county attor-

ney.105 During the campaign Michaelis made several statements to local news-

papers accusing other lawyers of perjury and unethical conduct. He gave a 

similar statement to radio station wjag in Norfolk. Bar authorities charged 

him with unprofessional conduct and the violation of ethical rules. A referee 

concluded that Michaelis knew that the statements were false, deceptive, and 
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misleading. Michaelis contended that he could not be disciplined for his state-

ments because they constituted free speech and were protected by the First 

Amendment.

The supreme court made short shrift of his contentions, noting that he 

showed no remorse and that he had filed scurrilous documents with the court. 

It ordered Michaelis’s disbarment, saying, “Although a lawyer may speak out 

and state his opinions on current campaign issues without fear of jeopardiz-

ing his license to practice law, his First Amendment rights are not absolute. 

The guarantee of free speech will not protect him from disciplinary action as 

a lawyer if he is guilty of known falsehood intentionally used and published 

for the purpose of misleading the voters and gaining personal advantage for 

himself or his candidate.”106

In State ex rel. Nebraska State Bar Assn. v. Duchek (1987), the court considered 

the case of Douglas F. Duchek of Lincoln, who served in 1982 as chair of the 

House of Delegates of the state bar, one of its most prestigious positions.107

Duchek was a member of the inner circle of bar leaders until he was charged in 

federal court with three counts of willful failure to f ile an income tax return. 

He agreed to plead guilty to one count, and the other two counts were dropped. 

The federal court sentenced him to two years of probation. The bar moved to 

discipline him, and the supreme court, noting that past willful failure cases 

had resulted in a one-year suspension of the miscreant’s right to practice, gave 

the bar leader the same treatment and suspended him for one year.

State ex rel. Nebraska State Bar Association v. Green (1982) was an intriguing case 

in which the entire supreme court disqualified itself because Marvin Green, 

reporter of the court, had been convicted of soliciting a bribe and was subject 

to discipline by the bar association.108 The supreme court appointed a special 

court of seven district judges consisting of Robert Moran, who served as chief 

justice; Donald Hamilton; Samuel Caniglia; Duane Wolf; George Stanley; Mark 

Fuhrman; and Bernard Sprague.

Green’s problems grew out of his work as supreme court reporter. He told 

Elton Bowman, the owner of Gant Publishing Company, which published the 

bound volumes of the Nebraska Supreme Court Reports, that Gant would get the 

contract to publish the next three volumes of the Reports if Bowman would pay 

Green $7,500. Bowman declined. Green kept after him and finally tried to sell 

Bowman silver bars, which were worth much less than $2,500, for the $7,500. 

Bowman told his brother Donald, a Lincoln attorney, who went to the attorney 
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general. Elton Bowman went to meet Green again, this time fitted with a body 

wire. Bowman paid Green $2,500 and got a silver bar from Green, who was 

immediately arrested by the State Patrol, then tried and convicted. The seven 

district judges simply set out the facts of Green’s criminal activity in their opin-

ion and summarily disbarred him.

Two judges also ran afoul of the Krivosha Court. In re Complaint Against Kneifl

marked the beginning of the end of the judicial career of the infamous judge 

Francis Kneifl of Dakota City.109 The Judicial Qualifications Commission heard 

four counts against Kneifl and found two to be proven. He was arrested in Iowa 

for driving under the influence, and he cursed and threatened the arresting 

officers. He also tried to get the Dakota County attorney to drop criminal 

charges against one of his friends.

The supreme court suspended Kneifl for three months without pay and or-

dered him to undergo alcohol evaluation. It spelled out the rules for misbehav-

ing jurists in a per curiam opinion:

The purpose of sanctions in cases of judicial discipline is to pre-

serve the integrity and independence of the judiciary and to restore 

and reaffirm public confidence in the administration of justice. 

The discipline we impose must be designed to announce publicly 

our recognition that there has been misconduct; it must be suffi-

cient to deter respondent from again engaging in such conduct; 

and it must discourage others from engaging in similar conduct 

in the future. Thus, we discipline a judge not for purposes of ven-

geance or retribution, but to instruct the public, and all judges, 

ourselves included, of the importance of the function performed by 

judges in a free society. We discipline a judge to reassure the public 

that judicial misconduct is neither permitted nor condoned.110

In re Complaint Against Kelly (1987) involved a county judge in Hall County who 

prevented a traffic ticket against his son from being prosecuted by taking the 

ticket and secreting it for several months. The supreme court found his action to 

be either in bad faith or willful misconduct, reviewed the facts at some length, 

cited its opinion in Kneifl, and ordered Kelly removed from office.111 In six cases 

heard by the supreme court involving judicial misconduct between 1984 and 

2001, the court removed three judges from office and suspended the other three 

without pay for periods ranging from three months to six months.112
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The Sword of the Lord and of Gideon

Krivosha and his court heard two cases involving one of Nebraska’s most mil-

itant right-wing Christians, Everett Sileven, the pastor of the Faith Baptist 

Church in Louisville, Nebraska. In State ex rel. Douglas v. Faith Baptist Church

(1981), Attorney General Paul Douglas sued to enjoin the operation of a school 

at Faith Baptist Church. The school was Bible-oriented, and the teachers were 

not certified by the state. Sileven maintained that operation of the school was 

simply an extension of the ministry of the church, and he argued that the 

public schools only taught secular humanism. Sileven contended that the pro-

posed injunction violated Ninth Amendment rights for parents to educate their 

children as they saw fit and violated their First Amendment rights regarding 

freedom of religion.

The court made short work of Sileven’s arguments and affirmed the granting 

of the injunction: “The refusal of the defendants to comply with the compul-

sory education laws of the State of Nebraska as applied in this case is an arbi-

trary and unreasonable attempt to thwart the legitimate, reasonable, and com-

pelling interests of the state in carrying out its educational obligations under 

a claim of religious freedom.”113

Even though Sileven was enjoined from continuing to run the school, he bat-

tled on, operating it in defiance of the court’s order. He appeared before the 

trial court, and the court found him guilty of contempt. The trial court said 

that he could purge himself of contempt by closing the school by a date certain 

or by complying with state law. Sileven refused to do either. The court found 

him in contempt and ordered him confined for four months. He served thir-

teen days and then f iled an aff idavit saying he had severed all connection with 

the school. Accordingly, he was released from jail, but shortly thereafter he re-

opened the school. The court again found him guilty of contempt and ordered 

him to serve the balance of the original four-month sentence for contempt. 

After being jailed again he f iled a petition for a writ of habeas corpus, which 

the trial court denied, and which the supreme court aff irmed on appeal. The 

supreme court held that he was trying to attack the judgment of contempt col-

laterally by f iling for a writ of habeas corpus and refused his writ. The court 

said, “The extent to which the state must set aside its laws in order to accom-

modate religious beliefs is not to be determined, under our form of govern-

ment, by the individual but, rather, by the court; and once this is determined 

by the court, as it has been in this matter, it may not be ignored or rejected by 
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Somewhere, Pat Robertson frowned.

Summary Judgment

The Krivosha court wrestled with an increasing caseload, many more crimi-
nal cases, and the almost insurmountable problems surrounding the imposi-
tion of the death penalty. Some of its work concerning the death penalty was 
subsequently overturned by the federal courts. But after weathering the Hunt
storm, the court began to carve out rules that withstood constitutional chal-
lenges, at least until the opinion of the U.S. Supreme Court in Ring v. Arizona,
the 2002 decision stating that only juries, not judges, could impose the death 
penalty. The U.S. Supreme Court did not say whether the decision was retro-
active. However, Nebraska has held that the decision in Ring is not, at least 
regarding matters that were f inal before Ring was decided, because it set forth 
a procedural, as opposed to a substantive, rule.115 Apart from the death pen-
alty, the Krivosha court made a major stride forward in the area of business law, 
did what it could to restore public confidence in the judicial system through 
its discipline of judges and lawyers, and attempted to maintain a tenuous re-
lationship with other branches of government.

A curious trait of the Krivosha court was the significant number of unsigned 
per curiam opinions. The Krivosha court wrote 3,513 opinions total, and of that 
number, 621, or 17.67 percent, of the opinions were per curiam. When viewed 
against the seven per curiam opinions in Simmons’s twenty-f ive years at the 
helm of the court, or against the f ifty-seven such opinions in Paul White’s six-
teen years, the increase in such self-imposed anonymity is amazing and sends 
a clear signal that something important had changed in how the court func-
tioned. What changed, and why?

Krivosha himself professed to be distressed by the number of per curiam opin-
ions. He suggested that the court used per curiam opinions so frequently to ensure 
the safety of the court or because judges who tried to write majority opinions but 
failed to get majorities could write what the majority wanted in a per curiam opin-
ion, only without putting their names on the opinion.116 Both points may have 
some validity, but it is doubtful that there were 621 death threats or unsuccessful 
tries at majority opinions. Some have speculated that law clerks wrote many of 
the per curiam opinions, but Krivosha denied any knowledge of such practice. He 
reiterated that he, and he alone, wrote all the opinions that bore his name.

Dick Herman, former editor of the Lincoln Journal, was highly critical of the 
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court’s intemperate use of the per curiam opinion, especially when it made public 
no valid reason for unsigned opinions.117 The bar grew restive as well because 
signed opinions could often be rationalized as the work of a jurist whose biases 
and predilections were well known.

During his almost nine years as chief justice, Krivosha’s court issued 3,513 
opinions, or an average of 390.3 opinions per year, a startling increase from 
the White court’s average of 259.2 opinions per year, and an even more impres-
sive increase over the Simmons court’s average of 162.6 opinions per year. How 
were Krivosha and his colleagues able to do it?

As has been discussed earlier, the Krivosha court issued 621 per curiam opin-
ions, some of which may well have been written by law clerks. If none of them 
were, and the 621 opinions were divided among the seven judges of the court, 
then each judge would have written an average of 88.71 per curiam opinions over 
Krivosha’s 8.7-year term, or 0.86 opinions per month.

Krivosha brought district judges to the court frequently to sit in panels of five 
judges. These judges wrote 417 opinions over Krivosha’s term, or an average of 
46.33 opinions per year. Krivosha was adamantly opposed to a court of appeals 
and said that if he were still the chief justice, there would be no such court.118

He was also in favor of merging the district and county courts, an issue fraught 
with controversy, but one that would not have materially impacted the work-
load of the Nebraska Supreme Court. He felt that the court could work harder 
than it did, and that working harder, coupled with using district judges on 
panels, would alleviate the backlog. He was mistaken. Krivosha became chief 
justice at the end of December 1978. At the end of that month, 525 cases were 

Table 10. Decisions of the Krivosha court, 1978–87

Total cases 3,513
Civil cases 2,602
Criminal cases 911
% of civil cases 74.07
% of criminal cases 25.93
Total cases, no. of affirmances 2,380
Total cases, % of affirmances 67.74
Criminal cases, no. of affirmances 694
Criminal cases, % of affirmances 76.18
Total cases, no. of reversals 753
Total cases, % of reversals 21.43
Criminal cases, no. of reversals 90
Criminal cases, % of reversals 9.87



on file in the supreme court. Krivosha left the court in July 1987. At the end of 
that year, there were 1,010 cases pending in the supreme court.119

Krivosha certainly did his part of the work. He led the court in number of 
opinions (386), dissents (139), and concurrences (177). He wrote 106 dissenting 
opinions and 87 concurring opinions in addition to the 386 majority opinions, 
a total of 579 written opinions, and an average of 5.62 opinions per month. The 
opinion writing was in addition to all his public appearances. He also read 
briefs in every case that came to the court, a technique he utilized to determine 
if a case should be assigned to a five-judge panel for hearing or, if it were sig-
nificant enough, to a hearing by the full court.120

By the time Krivosha took over the reins of the court the criminal docket had 
grown substantially. His court wrote opinions in 911 criminal cases, or 25.93 
percent of all the opinions it wrote. Criminals did not fare well before the high 
court: only 9.87 percent of criminal cases were reversed, as compared to a 21.42 
percent reversal rate for all cases.

Of the three judges who were on the court for the entirety of Krivosha’s in-
cumbency, not including Krivosha, C. Thomas White produced the most opin-
ions (378), followed closely by Hastings (370). Boslaugh, who turned out 335, 
trailed White and Hastings but was well ahead of any other judge.

Table 11. Krivosha court opinions, 1978–87

no. % of
judge contributeda 3,513 rank

Krivoshab 386 10.98 1
Boslaughb 335 9.53 4
McCown 187 5.32 6
Clinton 127 3.61 9
Brodkey 98 2.78 10
C. T. Whiteb 378 10.76 2
Hastingsb 370 10.53 3
Caporale 263 7.48 5
Shanahan 165 4.69 8
Grant 167 4.75 7
Per curiam 621 17.67
Retired and district judges 417 11.87

Total 3,514c

aDoes not include dissents or concurrences.
bOn court for entire period of Krivosha’s incumbency.
cOne case had two opinions.



The Krivosha court ranks second in number of dissents when compared 

to the Simmons, White, and Hastings courts, trailing only the White court. 

Krivosha dissented in 10.78 percent of the cases heard by his court. In sixty-

three of his 139 total dissents, or 45.32 percent of the time, he was the sole 

dissenter. He wrote 106 dissenting opinions and therefore was content to 

go along with a colleague’s dissenting reasoning less than 25 percent of the 

time.

Somewhat surprisingly, C. Thomas White was no longer the next most 

active dissenter, Boslaugh having dissented 106 times to White’s ninety-eight. 

Hastings dissented forty-nine times, or 1.39 percent of the time, a higher per-

centage of dissents than when he succeeded Krivosha as chief justice.

Krivosha did not believe that all opinions had to be unanimous. He thought 

that good, well-reasoned dissents were fine and that they often anticipated 

what the law would be fifteen years hence. His major concern with dissents 

was to make sure that they were not angry or personal.121 He obviously viewed 

the dissent as a tool to try to educate his colleagues, a tactic he utilized, for 

example, in Sporhase. In Sporhase the U.S. Supreme Court followed his lead, 

holding that water was an article of commerce. Some of Krivosha’s dissents 

had a bit of a pedagogical tone, as though he were leading the uninformed 

step-by-step to the logical conclusion. But the other six judges were not often 

swayed by his arguments. As Thomas Gray has said, “Where ignorance is bliss, 

’tis folly to be wise.”122

But for all the hard work that Krivosha and his brethren put in, they did not 

dent the ever-increasing backlog of cases that was building up on their docket. 

District judges and law clerks helped to alleviate the load. Per curiam opinions 

may have also helped, if they were in fact written by law clerks. However, the 

seven judges had to feel that they were slowly slipping into a maelstrom, and 

with a chief justice who did not want an intermediate appellate court, they must 

have wondered where it would all end.

Table 12. Chief Justice Krivosha dissents, 1978–87

Total Krivosha Dissents 139
Dissents as % of total cases heard by the court 3.95
No. of dissents in which Krivosha wrote an opinion 106
% of dissents in which Krivosha wrote an opinion 76.25
Total Krivosha sole dissents 63
Sole dissents as % of total Krivosha dissents 45.32



Krivosha in Retrospect

Krivosha’s service as chief justice easily constituted the most visible and con-

troversial tenure of any chief justice since statehood in 1867. The Hunt case and 

the ConAgra controversy placed the court in the press for days on end. The death 

penalty became a source of concern to the bar and the public alike, with the 

court gingerly stepping through the minefield of controversy surrounding the 

legislatively mandated aggravating and mitigating circumstances. Prior chiefs 

had hardly ever appeared in the newspapers, but Krivosha was mentioned in 

them almost daily.

Krivosha contributed to his own press coverage, being willing to speak at 

almost any gathering more numerous than an afternoon bridge club. Many 

more people than ever before knew the name and face of Nebraska’s chief jus-

tice. They did not know the names and faces of the other members of the court, 

however, and Krivosha thought that his public recognition might have been 

a sore point with his colleagues, who perhaps resented and at the same time 

desired the public attention Krivosha received. But public knowledge of the 

judges did not lead to public approbation: the percentage of “yes” votes in re-

Table 13. Dissents by members of the Krivosha court, 1978–87

      % of
judge dissents total cases rank

Krivoshaa 139 3.95 1
Boslaugha 106 3.01 2
McCown 44 1.25 8
Clinton 54 1.53 4
Brodkey 15 0.42 10
C. T. Whitea 98 2.78 3
Hastingsa 49 1.39 6
Caporale 48 1.36 7
Shanahan 50 1.42 5
Grant 35 0.99 9
Retired and district judges 31 0.88

Note:
Total cases decided by Krivosha court  3,513
No. of total cases in which there was a dissent  379
% of total cases in which one or more judges dissented 10.78

aOn court for entire period of Krivosha’s incumbency.



tention elections during the Krivosha years was lower than the percentage of 

“yes” votes during the White court.

Krivosha felt that the court became more difficult to lead as time wore on. His 

attempt to install a new, modern telephone system, one that would allow direct 

dialing into a judge’s office, conference calls, and other attributes considered 

mundane and commonplace by any self-respecting business organization, was 

quickly and decisively rebuffed by the other judges. Krivosha told his wife that 

he thought he had pushed the court about as far as it was possible to push it.123

Krivosha was forty-four when he became chief justice. He served almost ten 

years before becoming somewhat tired of the same routine, and he was not 

enthralled at the prospect of serving another ten or fifteen years. When he was 

offered an outstanding opportunity at Ameritas Life Insurance Company, he 

resigned from the court to become the company’s general counsel.

Viewed in its totality, Krivosha’s tenure was very successful. He was bright, 

hardworking, and certainly in tune with modern innovative management tech-

niques. He brought the notion of administrative process to the court, worked 

well and extensively with the court administrator, and opened up a process 

of meeting frequently and privately with bar leaders over matters of common 

concern. He felt that in its dealings with the bar, the court acted legislatively 

rather than judicially, and that the bar was an arm of the court that need not 

be held at length.124

Unfortunately, Krivosha was the only member of his court who wanted the 

court to go public, who wanted to grant easy access to the bar, or who felt that 

in most instances the death penalty was an affront to civilized society. When 

he left for Ameritas’s suburban campus in east Lincoln, it was not long before 

many of his innovations were junked by his former colleagues, who were ob-

viously more comfortable with things as they used to be. William Hastings 

moved up to chief justice, succeeding Krivosha, and Dale Fahrnbruch came 

to the court from the district court in Lancaster County. Silence and mystique 

surrounded the court again, but not for long.

Hastings realized that the backlog had to be addressed, and he took up a po-

litical club to make it happen. Fahrnbruch learned that the court simply could 

not act without advising other political entities of the possible consequences of 

its actions. And the whole court learned that it should not distance itself from 

another arm of the court. The Hastings court was soon back in the press, in 

the “soup,” and in the bad graces of the electorate.

the norman conquest 127



5. “With Malice toward None”

The Hastings Court, 1987–95

When the tumult and shouting died after Norman Krivosha announced 

his resignation from the post of chief justice in 1987, newly elected (1986) 

Republican governor Kay Orr was given the opportunity to select Krivosha’s 

replacement. Krivosha, an ardent Democrat, frequently responded to inquiries 

about whether he was a liberal or a conservative judge by saying, “I hope I am a 

judicious judge.” Semantics aside, there could be little doubt that Krivosha did 

not aspire to the conservative, right-wing, rock-ribbed Republicanism dear to 

Orr’s heart. In many a precinct meeting for several weeks, the gop faithful 

speculated which conservative Republican would be plucked from the pack, 

anointed, and installed. But Orr had other plans in mind.

It’s a Hell of a Way to Run a Railroad

The nominating commission for chief justice was required to submit the names 

of at least two qualif ied candidates for chief justice to the governor. The com-

mission, chaired by supreme court judge John Grant of Omaha, included four 

lawyers who had been elected by their peers in a mail ballot. The four lawyers 

were Larry Welch of Omaha; William Quigley of Valentine; Robert Sullivan of 

Wahoo; and myself, from Lincoln.1 The commission was also supposed to have 

two Republican and two Democratic non-lawyers, who were to be appointed by 

the governor. But as the hearing to select the new chief justice approached, it 

became apparent that former governor Bob Kerrey had left vacancies on the com-

mission. The Democratic laymen serving were Kay Winchell of Gering and Bill 

Sweet of Omaha. At the last minute before the hearing, Governor Orr appointed 

Michael Walsh of Omaha, president of the Union Pacific Railroad, and Dee Juelfs 

of Kimball, the wife of Republican activist and candidate Stan Juelfs.2

On the day of the hearing the commissioners met for breakfast at Lincoln’s 

Cornhusker Hotel, at which time Judge Grant outlined the applicable proce-

dures and explained how the hearings would proceed. Walsh informed the 

commissioners that Governor Orr had appointed him to be an advocate for 
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Cynthia Milligan, a Lincoln lawyer and now dean of the College of Business 

Administration at the University of Nebraska–Lincoln. Milligan is the daughter 

of Clifford M. Hardin, former Chancellor of the University of Nebraska–Lincoln 

and Secretary of Agriculture in the f irst Nixon cabinet. An office lawyer spe-

cializing in banking law, she had never tried a lawsuit.

Governor Orr had not communicated her desire to appoint Nebraska’s f irst 

woman chief justice to the attorney members of the commission, who were less 

than enthusiastic at the prospect of a chief justice undergoing on-the-job train-

ing on matters of trial practice, procedure, and evidence. After a lengthy and of-

tentimes bitter closed session following the public hearings, a session at which 

Walsh, a former U.S. district attorney in San Diego, displayed both his persuasive 

powers and an awareness of the importance of his post at the Union Pacif ic, the 

commission decided not to advance Milligan’s name as a qualif ied candidate, 

thus forestalling her appointment. Among the names forwarded to the governor 

was that of Associate Justice William Hastings, and on September 2, 1987, Orr 

appointed Hastings to the vacancy created by Krivosha’s resignation.3

Hastings and His Court

As was noted previously, William Hastings came to the supreme court in 1979 

as the replacement for retiring justice Harry Spencer. An experienced insur-

ance defense lawyer, Hastings had practiced with the Lincoln law firm of 

Chambers, Holland, Dudgeon, and Hastings until he went onto the district 

bench in Lancaster County in 1965, a post he occupied until his appointment 

to the supreme court. A f ine trial judge, he was well liked by the bar and had 

scored an 82 percent “yes” vote in the retention election of 1982, the highest ap-

proval rating of any judge at any time during the Krivosha court.4

The other judges on the court when Hastings assumed the reins were Leslie 

Boslaugh, C. Thomas White, D. Nick Caporale, John Grant, and Thomas 

Shanahan. Dale Fahrnbruch, a Lancaster County district judge, was appointed 

to replace Hastings.

John Grant retired in 1993 and was succeeded by David J. Lanphier, who had 

been in private practice in the Sarpy County area south of Omaha. Lanphier’s 

service on the court was very short-lived because he was defeated at the polls 

in his f irst retention election in 1996—the result of a well-orchestrated 

campaign stemming from popular dissatisfaction with the court’s position 

on term limits.
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When Thomas Shanahan was appointed as a U.S. district judge in December 

1993, he resigned from the supreme court at once. John F. Wright of Scottsbluff, 

a member of one of Nebraska’s most distinguished legal families, succeeded 

Shanahan.

The f inal member of the Hastings court, who shared only two months 

of service with Hastings until the chief justice retired in January 1995, was 

William M. Connolly of Hastings, who was elevated from the court of appeals 

in November 1994 to take the place of Leslie Boslaugh, who had retired after 

thirty-three years of service on the high court.

A Return to the Days of Yesteryear

When Hastings was elevated to the post of chief justice, the other f ive mem-

bers of the court had all served with him as associate justices under Chief 

Justice Norman Krivosha. Hastings’s replacement as an associate justice, 

Dale Fahrnbruch, had not. John Grant, the junior of the six, had served more 

than four years under Krivosha’s leadership. All six of the justices had substan-

tial exposure to Krivosha’s management style, his penchant for publicity, and 

his predilection for running a one-man show. Not surprisingly, much of what 

Krivosha had done did not appeal to them.

It shortly became obvious to even casual observers of the court that 

“Krivoshaism” had become a dead letter, and the court was soon in full retreat 

from the openness that had marked the Krivosha years. There was no more sit-

ting at law schools, schmoozing with lawyers, or attendance at bar functions. 

The court began to retreat into its own cloistered chambers and to slowly but 

surely expunge virtually all the innovative changes that Krivosha had foisted 

upon them. It was almost as though the court were saying, “He was really just a 

political opportunist, and now we are going back to doing the things that real 

judges do, in the way that real judges do them.”

However, the reactionary forces at work in the court did not prove to be a 

panacea for its very many legal ills. The reclusive attitude of the court exacer-

bated the tension between the court and the bar, and even though Hastings 

labored valiantly to work with the bar and to pay attention to its needs and 

wants, the rest of his court did not. Relations soon proved to be even more 

dismal than they were during the Krivosha era.

But it was not the court’s disdainful attitude that proved to be its ultimate 

downfall. Two poorly reasoned, ambiguously expressed opinions of the court 



“with malice toward none” 131

heaped calumny upon the heads of the sequestered seven. The court, to put it 

simply, made two significant mistakes, one in the area of attorney conf licts of 

interest, and the other regarding the definition of murder in the second degree. 

When the tumult and the shouting died, the court was forced to retreat from 

both positions, leaving only red, egg-covered faces behind.

Krivosha had been an adamant opponent of an intermediate court of 

appeals. One of Hastings’s f irst measures upon assuming office was to begin 

to plan for the establishment of an intermediate court.

Court of Appeals

From the time Hastings took office in September 1989 until January 1990, well 

over one hundred supreme court opinions were authored by retired or district 

judges, sitting in panels of f ive members each with the active supreme court 

judges. The idea of sitting in panels, although not new, was used extensively by 

former chief justice Krivosha. During his nine-year tenure, district or retired 

judges wrote 417 opinions, an average of forty-six opinions per year.5

Even with the additional help from retired or district judges and the pro-

digious output of the court during Krivosha’s incumbency, the court kept 

slipping backward. When Krivosha took office at the end of 1978, the court 

had 525 cases pending before it. At the end of 1987, 1,010 cases were on file. Yet 

during Krivosha’s term, 3,513 cases were disposed of by formal written opin-

ion, and myriad others by administrative action.6

Bar association leaders began to worry about the number of per curiam opin-

ions and district judge opinions that emanated from the court during the 

Krivosha term. Some felt that district judges might subconsciously be more 

likely to aff irm their colleagues on the district bench, increasing the futility 

of appeal. In 1986 the bar association began to discuss the prospect of some 

kind of intermediate court of appeals, which would operate to hear the more 

mundane cases and relieve the supreme court of the burden of hearing every 

appeal. Fredric H. Kauffman of Lincoln chaired a special committee in 1988, 

following the earlier 1986 committee, that discussed the matter. The Kauffman 

committee was ultimately transmuted into the committee that assisted Chief 

Justice Hastings in putting together the legislation that led to the creation of 

the court of appeals.7

In the remaining months of Krivosha’s tenure as chief justice, nothing con-

crete emerged from the bar association study committee. Chief Justice Krivosha 
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was not enthusiastic about a court of appeals. Once Hastings assumed the 

chief’s chair, things changed significantly. At f irst, he tried to create an ap-

pellate division of the district court. Retired district judge William Colwell 

of Pawnee City volunteered to handle the administrative task of establish-

ing the panels and assigning cases to an appellate division, which Hastings 

hoped would function as an intermediate buffer between the trial court and the 

supreme court.8

However, because there was an absolute dearth of statutory authority for the 

creation of such a court, and because those district judges who were selected 

still had to handle their trial dockets at home, Hastings soon realized that an 

appellate division was, in reality, little better than a patch over a burgeoning 

rupture. He began searching for a more permanent solution to the court’s ex-

panding backlog.

Lincoln attorney Charles Thone, Republican governor of Nebraska from 1979 

to 1983, and the man who had f irst appointed Hastings as an associate justice 

on the supreme court, contacted Hastings and suggested that he try to expand 

upon and implement the bar’s idea of an intermediate court. James Bruckner, a 

Lincoln trial lawyer, assumed responsibility for raising money to fund the ven-

ture. Howard Olsen of Scottsbluff, chairman of the House of Delegates of the 

bar association, enthusiastically joined the effort, and Frederic Kauffman of 

Lincoln, one of the bar’s eminent litigators, also assumed a leadership role.9

The group met frequently over the noon hour to discuss how the system 

would work. Hastings drafted much of the enabling legislation, assuming that 

voters would approve the creation of the court at the 1990 general election. The 

new court was approved by a vote of 337,667 to 166,185.10 The committee was 

active in an electioneering role, f looding the state with advertisements spell-

ing out the need for a new court. The committee hired public relations execu-

tive Doug Evans of Lincoln to spearhead the campaign.

After the voters had given their imprimatur, the legislature introduced and 

passed lb732, which created the mechanics of the court system, in its 1991 

session. The court was constituted after the 1991 legislative session ended. 

Governor Ben Nelson appointed Richard D. Sievers of Lincoln and John F. Irwin 

of Bellevue on December 11, 1991, and he appointed William M. Connolly of 

Hastings, Lindsey Miller-Lerman of Omaha, Edward E. Hannon of O’Neill, 

and John F. Wright of Scottsbluff the next day. Before the end of the year, the 

supreme court selected Sievers to be the chief judge.
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When the Nebraska State Court of Appeals was created, the Nebraska 

Constitution required that supreme court judges live in Lincoln. Voters subse-

quently removed the provision from the constitution in the general election of 

1998. However, no such provision was applicable to the court of appeals, and 

the members, except for Hannon and John Wright, established offices in their 

hometowns. Hannon moved to Lincoln—where the lights were brighter than 

in O’Neill—as did Wright, upon the confirmation of their appointments.

Hastings, an ardent advocate of having the supreme court judges reside in 

Lincoln because it could promote collegiality, did not impose the same re-

quirement on the court of appeals. The court of appeals sits around the state, 

frequently rotating panels of three judges. Hastings had learned from the 

short-lived appellate division of the district court that judges who lived out-

side of Lincoln, for the most part, wanted to continue to live outside of Lincoln. 

He therefore omitted the Lincoln residency requirement in the enabling leg-

islation in order to guarantee the largest possible pool of applicants for the 

court of appeals.11

Panels of the court of appeals, utilizing guidelines spelled out by the 

supreme court in its rules and codified in Nebraska’s statutes, decide which 

opinions of the court of appeals will be published and can be cited as author-

ity.12 Not all opinions are published. For example, in 1992, the f irst year the 

court sat, it issued forty-eight published opinions and eight hundred memo-

randum opinions and judgments on appeal. In 1993 the court of appeals issued 

126 published opinions and 1,033 memorandum opinions and judgments on 

appeal. In 1994 it issued eighty-three published opinions. The court’s first pub-

lished opinion was handed down March 24, 1992, a scant three months after 

its judges were appointed, an example of phenomenal speed by any standard 

of judicial expediency.

All criminal and civil appeals, except for cases involving a death sentence, 

life imprisonment, or the constitutionality of a statute, are initially scheduled 

to be heard by the court of appeals. The supreme court has the power to remove 

cases from the court of appeals to its own docket in order to regulate the work-

load between the two courts. Appellants can also f ile a petition to bypass the 

court of appeals and go directly to the supreme court, and after the court of 

appeals has rendered a decision, it is possible to f ile a petition for further 

review by the supreme court.

The court of appeals has been an unqualif ied success. During its f irst ten 
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years of existence, up until December 31, 2001, it disposed of 10,943 cases and 

has dramatically reduced the time between f iling an appeal to the release of a 

dispository opinion, either by the court of appeals or the supreme court.13 Most 

experienced observers of the judicial system agree that “justice delayed is jus-

tice denied” and that the court of appeals has therefore materially improved 

the administration of justice in Nebraska.

Monkeying Around with Murder

A cogent aphorism, attributed to Saint Bonaventure, aptly characterizes the 

performance of the supreme court in dealing with second-degree murder cases 

during Hastings’s term: “An example from the monkey. The higher it climbs, 

the more you see of its behind.” Much like the reaction to the Hunt case during 

Krivosha’s court, the decisions of the Hastings court regarding malice and 

second-degree murder brought the wrath of the press and the public down 

upon the its head.

It all began with State v. Pettit, decided in 1989.14 Sylvester Frank Pettit was 

tried for manslaughter in the death of his wife. He was found guilty and sen-

tenced to four to twelve years in prison. Pettit claimed that his wife’s death was 

an accident. Nebraska’s statute on manslaughter (Sec. 28-305) provided that 

manslaughter occurred when A, without malice, kills B upon a sudden quar-

rel, or when A kills B unintentionally during the commission of an unlawful 

act. Pettit appealed, and the supreme court dissected the manslaughter stat-

ute. The court determined that the real issue on the f irst section of the statute 

was whether conviction for death during a sudden quarrel required an intent to 

kill, or whether there was a form of strict liability resulting from a death on a 

sudden quarrel, so that no intent to kill was necessary. The court held that kill-

ing on a sudden quarrel required intent. There was no strict liability. Because 

the district court had failed to instruct the jury that intent to kill was an ele-

ment of voluntary manslaughter, it had thus committed reversible error, and 

Pettit’s conviction had to be set aside.

Nebraska’s high court, in an extensive opinion written by Judge Shanahan, 

reviewed the two types of homicide at common law. Murder required malice. 

Manslaughter did not. At the time courts across the country began to recog-

nize a difference between voluntary and involuntary manslaughter. Voluntary 

manslaughter was considered an intentional killing in the heat of passion and 

the result of severe provocation.
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Nebraska does not recognize common law crimes. All crimes in the state 

are statutory. In this case, the court recognized that the Nebraska manslaugh-

ter statute was somewhat deficient, defining voluntary manslaughter in the 

sudden quarrel section, and involuntary manslaughter in the commission of 

an unlawful act section. The court had to interpret the statute. Voluntary man-

slaughter requires an intent to kill, suddenly formed on sufficient provocation. 

Involuntary manslaughter is accidental but is committed during an unlawful 

act. The intent to kill in voluntary manslaughter is without malice.

Shanahan reasoned: “Thus, intentional criminal homicide as the result of 

legally recognized provocation distinguishes voluntary manslaughter ‘upon 

a sudden quarrel’ from another intentional criminal homicide, murder in the 

second degree, namely ‘a person commits murder in the second degree if he 

causes the death of a person intentionally, but without premeditation.’”15 Thus, 

both voluntary manslaughter and second-degree murder required intent, but 

provocation distinguished one from the other. Premeditation distinguished 

f irst- from second-degree murder.

Fahrnbruch dissented, starting the court down a slippery slope toward 

chaos. He began:

Because the majority of the court abolishes a critical distinction 

between the crime of second degree murder and the crime of man-

slaughter committed upon a sudden quarrel, I am compelled to 

dissent. To be guilty of manslaughter committed upon a sudden 

quarrel, the majority holds, the killer must commit the slaying 

with intent to kill. . . .

Fahrnbruch continued:

It is my position that common-law voluntary manslaughter was 

subsumed by the crime of second-degree murder. . . . In my view, 

Nebraska case law and Nebraska’s homicide statutes ref lect that 

Nebraska has done away with the common-law distinctions of vol-

untary and involuntary manslaughter. . . .

Prior to the adoption of the current criminal code in 1977, the 

second degree murder statute required that the killing be done 

“purposely and maliciously,” Neb. Rev. Stat. Sec. 28-402 (Reissue 

1975). The new code defined second degree murder as a killing 
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done “intentionally but without premeditation.” Sec. 28-304. 

However, malice continues to be judicially required as an element 

of second-degree murder.16

Here is where Judge Fahrnbruch went wrong. He failed to recognize that the 

legislature had eliminated malice when it changed the language of the stat-

ute, and so the court could no longer require malice as an element of second-

degree murder. He also failed to realize that provocation was the essential 

element differentiating voluntary manslaughter (sudden quarrel) from second-

degree murder. Fahrnbruch went on, “It is my contention that malice is a 

judicially supplied essential element in second degree murder to distinguish 

second degree murder from an intentional killing that is permitted by law 

under certain circumstances, i.e. a person’s or law enforcement officer’s kill-

ing someone where legally permissible under Nebraska’s justif ication for use 

of force statutes.”17

Fahrnbruch then moved to his f inal point: “Second degree murder is com-

mitted when the killing is done intentionally without just cause or excuse, i.e. 

with malice; manslaughter is committed when the killing is without malice. 

. . . It is logically impossible to distinguish between a killing done intention-

ally and one done with malice. A killing committed without malice is one com-

mitted unintentionally.”18

White joined Fahrnbruch’s dissent. Boslaugh wrote a separate dissent in 

which he argued, “Malice is the intentional doing of a wrongful act without just 

cause or excuse. Since manslaughter is a killing without malice, there can be 

no intention to kill in committing manslaughter.” Essentially all the dissent-

ers ignored the element of provocation and focused on the notion that intent 

and malice were the same thing.

The court was calm after Pettit for some time, until State v. Myers came to 

the court in 1994, f ive years after Pettit, and after Judge Shanahan, the author 

of Pettit, had resigned from the court to become a federal district judge. 

Fahrnbruch wrote the majority opinion in Myers and succeeded in imposing 

his belief about malice and second-degree murder on the entire court, with-

out a dissenting voice.19

Darren L. Myers shot and killed Kevin Thomas. He was charged with f irst-

degree murder and convicted of second-degree murder. He was sentenced to 

life imprisonment. On appeal, his conviction was reversed and he was granted 



“with malice toward none” 137

a new trial because the trial judge did not instruct the jury that malice was an 

essential element of second-degree murder. The court, under Fahrnbruch’s 

tutelage, held that such an omission was plain error and did not even have to 

be designated as error by the appellant.

Fahrnbruch sang a familiar song: “The current code states that ‘[a] person 

commits murder in the second degree if he causes the death of a person in-

tentionally, but without premeditation.’ Neb. Rev. Stat. Sec 28-304 (Reissue 

1989). It does not mention malice. However, this court has continued to re-

quire malice as an element of second degree murder.”20

Fahrnbruch’s contention on this issue was a classic case of the wish being 

father to the thought. The cases that he cited for his theorem were highly sus-

pect. He proceeded, “[B]y omitting the element of malice from the second 

degree murder instruction, the instruction in effect became one for the crime 

of intentional manslaughter as defined by this court in State v. Pettit (citation 

omitted). Malice is not an essential element of manslaughter.” But, of course, 

in Pettit, the majority said that intent was necessary for voluntary manslaugh-

ter. Fahrnbruch again equated malice and intent and ignored provocation. He 

essentially changed the holding in Pettit to conform to his dissent in Pettit and 

discussed “intentional” manslaughter, as opposed to Shanahan’s use of “vol-

untary” and “involuntary” manslaughter in Pettit.

Attorney General Don Stenberg, harshly criticized by the court for failing 

to handle death penalty cases appropriately, struck back in an article in the 

Creighton Law Review in which he strongly criticized the result and effect of 

Myers.21 Stenberg pointed out that in State v. Williams (1995), the court applied 

Myers retroactively, allowing defendants to raise the Myers theory in post-con-

viction proceedings. The court also found that defense lawyers who had not, 

in pre-Myers cases, objected to jury instructions that did not include “malice” 

were guilty of ineffective assistance to their clients. Stenberg argued that Myers

violated the separation of powers doctrine. Nebraska has only statutory crimes, 

but Stenberg felt that Myers created a common law crime and made it retroac-

tive. In another article in the same issue of the law review, Creighton professor 

Richard E. Shugrue, a criminal law expert, argued that the court was wrong be-

cause it ignored the fact that the legislature removed “malice” from the second-

degree murder statute when it revised Nebraska’s criminal law in 1977.22

Shortly after Myers, State v. Grimes (1994) came to the court, with essentially 

the same result as in Myers. Because the trial judge did not instruct on malice 
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as an element of second-degree murder, Grimes was granted a new trial.23 John 

Wright, newly elevated to the supreme court from the court of appeals as the re-

placement for Shanahan, dissented. He pointed out the fallacy of Fahrnbruch’s 

reasoning in Myers. To reach the result Fahrnbruch wanted in Myers, he relied 

on a series of cases that held that malice was an element of second-degree 

murder and that were decided under the prior second-degree murder statute, 

in which second-degree murder was classif ied as a killing done purposely 

and maliciously but without deliberation and premeditation. This statute was 

amended in the 1977 criminal code, and the legislature purposely omitted the 

term “malice.” The legislature’s judiciary committee had even given its ratio-

nale, explaining, “Section 10 is comparable to Section 28-402 on second degree 

murder. It differs from the present section, which requires the killing to be pur-

posely and maliciously, whereas the new code requires that the cause of death 

of a person need only be done intentionally.”24 Wright went on to say, “In my 

opinion, malice has not been an essential element of the crime of murder in 

the second degree since January 1, 1979.”

Wright pointed out that Pettit, which had started the whole cause célèbre, was 

no longer law: “[W]e have since overruled the holding in Pettit that ‘manslaugh-

ter is an intentional killing of another under Nebraska law. State v. Jones, 245 

Neb. 821, 832, 515 N.W. 2nd 654, 660 (1994).’”25 Wright went on to point out 

that Nebraska statutory law did not impose malice as a necessary ingredient of 

second-degree murder and that the overruling of Pettit eliminated the voluntary 

or involuntary manslaughter distinction. Second-degree murder only required 

that a murder was done intentionally. It did not require malice or premedita-

tion. And manslaughter, because Pettit was no longer law, did not require any 

intent at all. Wright did not bemoan the overruling of Pettit or the junking 

of the sudden provocation distinction, nor did he accept what Fahrnbruch so 

zealously preached, that malice and intent were the same thing. His dissent, 

in which he merely pointed out Fahrnbruch’s fallacy, did not provide a way out 

of the dilemma.

Hastings subsequently acknowledged that Wright was right and Fahrnbruch 

wrong and that Myers relied erroneously on a case decided under a pre-amend-

ment statute. He regretted that many new trials had to be ordered and that a 

number of convicts convicted of second-degree murder on erroneous instruc-

tions had to be released because of problems getting witnesses to retry them.26

The whole mess stained Hastings’s regime to a very large extent. The contro-
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versy was f inally resolved in State v. Burlison, a 1998 case decided three years 

after Hastings retired. Both the press and the bar were very vocal in their op-

position to Myers, especially because of the release of prisoners.

In Burlison, the appellant filed a motion for post-conviction relief because the 

information charging him did not include malice as an element of the crime 

of aiding and abetting second-degree murder. The district court denied his 

motion for relief, and he appealed to the supreme court, which also denied 

him relief. In a per curiam opinion, the court said, “Thus, according to this line 

of precedent, malice is an element of second degree murder not withstand-

ing the fact that Sec. 28-304(1) does not expressly specify it as such.” The court 

ref lected, “This rule marked a departure from our prior cases holding that 

under Nebraska law all crimes are statutory and no act is criminal unless the 

Legislature has in express terms declared it to be so. . . . Upon further consid-

eration, we determine that our prior decisions interpreting Sec. 28-304(1) to 

include malice as a necessary element of the crime of second degree murder 

were clearly erroneous and therefore should be overruled.”27 Thus Myers,
Grimes, Jones, and their progeny were f inally laid to rest. Dissenting, Caporale 

argued, “[I]f the law changes based merely upon the makeup of this court at 

any particular time, the law loses predictability and becomes arbitrary and 

capricious.”28

This statement makes one wonder why political parties and interest groups 

fight so vigorously to support or oppose candidates for the U.S. Supreme Court. 

They do so hoping that new judges will overturn existing precedent. For ex-

ample, many Catholics and evangelicals want new U.S. Supreme Court nom-

inees to be committed to overruling that court’s approbation of abortion. If a 

decision is wrong, it should be corrected. Hew to the line, and let the chips fall 

where they may. But interest groups that succeed, through political pressure, 

in getting some of their adherents on an appellate court do not establish that 

prior decisions are erroneous.

The Great Wall of China

A second area in which the court became quite involved in public controversy 

was in the disqualif ication of attorneys and law firms for apparently repre-

senting both sides in the same litigation. Because the court construed its line 

of decisions to be very broad in scope, it put in doubt the future employability 

of law clerks and law students who had worked for one law firm as students 

and then sought employment at another f irm.
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The first building block in the court’s reasoning was State ex rel. Freezer Services, 

Inc. v. Mullen (1990).29 Freezer Services brought an original action for mandamus 

in the supreme court, requesting that District Judge J. Patrick Mullen disqualify 

the Omaha law firm of McGrath, North from defending a lawsuit brought by 

Freezer Services against Jake Waller. For years, Freezer Services had been rep-

resented by the Omaha law firm of North and Black and specif ically by John 

North Jr. Freezer Services learned of an instance of alleged legal malpractice 

by North and terminated North and Black’s representation. Freezer Services 

then hired the Lincoln law firm of Cline, Williams.

The Omaha law firm of McGrath, North represented Waller. The North in 

this f irm was the father of John North Jr. of North and Black. McGrath, North 

and North and Black began merger talks. The f irm of McGrath, North hired 

John North Jr., Black, and some of their employees. McGrath, North instituted 

several screening practices, commonly known collectively as a “Chinese Wall,” 

to insure that John North Jr. did or learned nothing concerning the Freezer 

Services case. Such screening practices preclude the lawyer in question from 

doing any work on the case, seeing any of the f iles of the case, attending meet-

ings or talking to other lawyers about the case, and sharing the fees attrib-

utable to the case. Cline, Williams objected to the screening practices, and 

on behalf of Freezer Services f iled a motion to disqualify McGrath, North, 

because of the obvious possibility that John North Jr. would communicate in-

formation he had learned while representing Freezer Services to the McGrath, 

North lawyers representing Jake Waller. Following an evidentiary hearing, 

Judge Mullen refused to disqualify McGrath, North but specif ied rules for the 

younger North’s separation from the case.

The supreme court decided that John North Jr. was clearly disqualified from 

doing anything on behalf of Waller, and it wrestled with the issue of whether 

his removal from the case disqualif ied the entire f irm of McGrath, North. The 

court stated that a literal reading of Canon 5 would disqualify McGrath, North 

but acknowledged that McGrath, North said it had created an impenetrable 

Chinese Wall. The court recognized that the federal courts seemed quite will-

ing to accept Chinese Walls, especially insofar as they allowed lawyers to move 

freely from one f irm to another, a phenomenon becoming more common in 

Nebraska by the 1990s.

The court determined that McGrath, North must be disqualif ied and that 

Judge Mullen had no discretion not to disqualify the f irm. Because Mullen’s 
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act was purely ministerial, the court issued the writ of mandamus. In doing 

so, the court said, “We therefore hold that when an attorney who was 

intimately involved with the particular litigation, and who has obtained con-

fidential information pertinent to that litigation, terminates the relationship 

and becomes associated with a f irm which is representing an adverse party 

in the same litigation, there arises an irrefutable presumption of shared con-

fidences, and the entire f irm must be disqualif ied from further representa-

tion.”30 Freezer Services only involved attorneys, and the court clearly seems to 

have decided it correctly.

Three years later, the second attorney disqualif ication case came down in 

State ex rel. FirsTier Bank v. Buckley (1993).31 Original actions for writs of man-

damus were f iled in the supreme court to disqualify the Omaha law firm of 

Lieben, Dahlk, Whitted, Houghton, Slowiaczek, and Jahn from represent-

ing plaintiffs in two lawsuits: one against FirsTier Bank before Judge James 

Buckley, and the other against FirsTier in a case before Judge Stephen Davis.

Both situations grew out of allegedly fraudulent self-dealing by Omaha 

National Bank, the predecessor of FirsTier, when it bought some of its own 

stock for significantly inadequate consideration from trusts and estates it was 

handling. At the time, in the early 1970s, the Omaha law firm of Fitzgerald, 

Brown represented Omaha National Bank. In 1988 eight lawyers left Fitzgerald, 

Brown and formed the Lieben, Dahlk law firm. Only one of the eight, T. Geoffrey 

Lieben, had been with Fitzgerald, Brown at the time of the alleged self-dealing. 

All the other Lieben, Dahlk lawyers came to Fitzgerald, Brown later.

FirsTier alleged in its petition seeking mandamus that Fitzgerald, Brown 

had obtained the discharge of the bank, which had been serving as the exec-

utor of the estate in county court. Now, the plaintiffs in the underlying cases 

contested the validity of that discharge. The lawsuit did not disclose what in-

formation Lieben, Dahlk possessed as a result of its prior relationship with 

Fitzgerald, Brown that would be of assistance to the plaintiffs or detrimen-

tal to FirsTier.

Lieben testif ied that he had never worked on any of the matters while at 

Fitzgerald, Brown. Current Fitzgerald, Brown partners testif ied to the same 

effect. FirsTier asked whether Nebraska law permitted an attorney who be-

longed to a f irm representing a client to later bring a suit against the client on 

the same matter and argue in that suit that the past representation by the f irst 

f irm was ineffective or fraudulent.
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The Nebraska Supreme Court reviewed at length similar cases from other 

jurisdictions and granted the writs of mandamus, holding that the f irm of 

Lieben, Dahlk was disqualif ied. In an opinion written by Hastings, the court 

concluded, “[A] very real and critical consideration is the perception that the 

public has of the legal profession generally. It is diff icult to explain to an in-

dividual client how an attorney who was once associated with a f irm can leave 

that f irm and now bring suit against that client involving the same or substan-

tially similar subject matter formerly handled by his or her prior f irm.”32

Chief Justice Hastings worried about appearances, propriety, and criticism 

of the bar, and he adopted a “bright line” rule. The court determined that an at-

torney must avoid any representation against a former client when the matter 

was the same or substantially similar to one that he or his f irm had previously 

handled for the former client. Buckley was, on its face, limited to attorneys, and 

again, it appears to have been decided correctly. But the court would soon dem-

onstrate that it may be possible to have too much of a good thing.

Almost immediately after issuing Buckley, the court decided State ex rel. 

Creighton Univ. v. Hickman.33 The case was another original action seeking man-

damus. Creighton University sued St. Joseph’s Hospital in Omaha and asked 

Judge Paul Hickman to disqualify the law firm of Bickel and Brewer, a Texas 

f irm, from representing St. Joseph’s. McGrath, North represented Creighton. 

St. Joseph’s hired Bickel and Brewer, and that f irm leased office space in 

Omaha and moved several attorneys, secretaries, and support staff to Omaha. 

In discovery, Creighton produced millions of pages of documents, and Bickel 

and Brewer realized that they needed additional clerical and paralegal help to 

analyze them. They turned to Celebrity Services, a temporary help agency, for 

assistance.

Celebrity Services sent several employees for interviewing. Among them was 

Leslie Walzak. Walzak had worked for McGrath, North as a clerical employee 

while attending law school. She then became a law clerk. After she graduated 

and was admitted to practice, McGrath, North hired her as an associate, and 

she practiced at that f irm until she was disbarred approximately a year and a 

half later. While at McGrath, North, she spent about forty hours working on 

the Creighton case.

Wlazak lied to Bickel and Brewer about her knowledge of the case and her 

work at McGrath, North. She never admitted having been admitted to the bar 

or disbarred and claimed to have been a paralegal and law librarian. Bickel and 
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Brewer hired Walzak without checking with McGrath, North or asking their 

permission to hire her.

Walzak went to McGrath, North to review documents. A McGrath, North 

lawyer recognized her and asked her to leave, which she did. Bickel and Brewer 

f ired her immediately after learning of her true history with McGrath, North. 

Creighton University then filed a motion to disqualify Bickel and Brewer. After 

a three-day evidentiary hearing, Judge Hickman denied the motion.

Citing FirsTier v. Buckley, the supreme court reversed the district court and dis-

qualif ied Bickel and Brewer, granting the mandamus. The court recognized 

that Walzak was not an attorney and that she only performed clerical tasks for 

Bickel and Brewer, but it ruled that the “bright line” rule was still applicable.

Shortly after the court handed down the decision in Hickman, the f irst test 

of its new precedent arose from a case involving a young law student at the 

University of Nebraska–Lincoln. He had worked as a summer clerk for the 

Cline, Williams law firm of Lincoln and had been hired as a clerk for the fol-

lowing summer by another prominent Lincoln f irm, Knudsen, Berkheimer. 

The two firms were often on opposing sides of transactions and litigation. The 

Knudsen f irm told the young student that pursuant to Hickman, they did not 

believe they could hire him as a clerk, since he no doubt would have done re-

search at Cline, Williams on matters that would have been adverse to some of 

Knudsen’s clients. They paid the young student his expected summer’s wages, 

and he did research at the law school instead, but the issue was brought to the 

attention of Harvey Perlman, then dean of the University of Nebraska–Lincoln 

College of Law.34 Perlman recognized that if broadly construed, Hickman could 

make it very difficult for law students who had clerked at firms that did not hire 

them as associates to enter the legal practice.

Perlman discussed the matter with Knudsen, Berkheimer and then spoke 

with Larry Raful, who was at the time the dean of Creighton University’s law 

school. The two agreed that they should write a letter to the court, not as a 

criticism of the opinion but of the court’s rule-making authority for the bar, 

when the court acts legislatively rather than judicially. The two deans explained 

the predicament of the young law student and asked the court to address the 

problem.35

Hastings called Perlman and told him that the court felt the Hickman case ap-

plied to everyone, including law clerks, paralegals, and secretaries. Hastings 

then wrote Perlman a letter, confirming his initial interpretation. Perlman was 
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uncertain as to what to do with the letter. It was not an opinion of the court. It 

was not a rule devised under the rule-making process. Essentially, it was a pri-

vate communication between the court and the two deans that significantly 

affected the employability of the law students of Nebraska.36

Perlman finally concluded that the matter should be called to the at-

tention of the bar’s House of Delegates, and the bar ultimately decided to 

petition the court to adopt rules that would alleviate, to some degree, the im-

plications of Hickman and the letter. The bar formed a committee to petition the 

court which included both Perlman and Raful. The committee fashioned two 

proposed rules, one for lawyers and one for non-lawyers. The rule for nonlaw-

yers, which included clerks, would have allowed a Chinese Wall. The bar sub-

mitted the petition, assuming that the court would draft a rule, publish it, and 

then hold hearings on it, the normal procedure.37

However, the court did not follow the normal procedure. The committee 

received a notice from the court that the court would hear the petition on a 

certain day and that the committee would have twenty minutes to state its 

position. The committee had to f ile briefs by a certain date. The committee 

complied, and the court appeared in robes and heard the matter. No one ap-

peared to argue against the rule, prompting one judge to say, “I guess nobody 

is here to argue on our behalf,” a very intriguing comment. Perlman argued on 

behalf of a rule for nonlawyers.38

The court did not author a formal written opinion. It did adopt a new rule 

sometime thereafter, and though it was not the rule proposed by the committee, 

it was, in Perlman’s opinion, more “mellow” than the court’s position expressed 

in Hastings’s letter.39 Hastings, incidentally, had retired by the time the court 

convened to hear arguments on the rule, and C. Thomas White had become the 

chief justice. White was the judge who had written the court’s opinion in Freezer 

Services and was chief justice when the court adopted the new rule.

White’s court moved to repair the wrong in two cases decided after White 

became chief justice. In State ex rel. Wal-Mart v. Kortum (1997), Wal-Mart f iled 

an original action seeking a writ of mandamus to compel District Judge Alfred 

Kortum to disqualify a Scottsbluff law firm, the Van Steenburg firm, from rep-

resenting a plaintiff in a tort case against Wal-Mart because the firm had previ-

ously represented Wal-Mart in other tort cases.40 The supreme court appointed 

a special master who found that the Van Steenburg f irm never learned from 

Wal-Mart any confidential information or trade secrets when it represented the 
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store. After the four tort cases handled by Van Steenburg had been concluded, 

Wal-Mart advised the f irm that it would no longer represent Wal-Mart.

In an opinion written by Connolly, C. T. White’s court junked the “bright 

line” rule and adopted instead the same test that it announced in Freezer Services,

holding that disqualification was necessary only if the matter the attorney was 

handling for his new client against his former client was “substantially re-

lated” to work he had done for the former client.41 Connolly erased the “bright 

line”: “Clearly, the ‘appearance of impropriety’ and attempted screening pro-

cedures [Chinese Walls] do not address whether two causes are ‘substantially 

related.’” The court concluded that there was no substantial relation between 

Van Steenburg’s defense of prior Wal-Mart cases and its representation of 

new tort clients seeking damages from the store. White, concurring, thought 

that the sole test for disqualif ication should be if the lawyer or other person-

nel had “worked closely with and represented the opposing party in the same 

litigation.”42

On July 23, 1997, the White court adopted Canon 5, dr 5-109, of the Code of 

Professional Responsibility entitled “Support Personnel of a Law Firm—Conf lict 

of Interest.” It provided that law clerks, paralegals, and other support person-

nel would be disqualif ied only in cases where they had acquired confidential 

information about a previous client, and it allowed the support personnel an 

opportunity to show he or she had not received any confidential information.43

Further, even if support persons were personally disqualified, the law firm for 

whom they worked would not be disqualif ied if there was no genuine threat 

that the confidential material would be used against the former client.

The court obviously heard the message from the law schools and the prac-

ticing bar. Support personnel would no longer disqualify a law firm from rep-

resentation. The supreme court, by adopting the new rule, moved to clarify 

the disqualif ication morass and made job prospects much brighter for law 

students and lawyers who wanted to switch firms. The retreat from the “bright 

line” rule adopted by the Hastings court gives credence to Mr. Dooley’s dictum 

that courts follow election returns. But how and why did the supreme court get 

itself in this mess in the f irst place?

Many knowledgeable observers felt that the court clearly backed away from 

the “bright line” rule as a response to pressure from the bar and the law schools. 

But the court did not meet with the bar and schools in an attempt to understand 

and rectify the problem. Others felt that the court retreated from the issue be-
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cause they were hunkering down, under assault. Even though the bar and the 

law schools stressed that they were attempting to handle the matter through 

the court’s legislative, rule-making powers, the court apparently never viewed 

the movement in that light.

Some of the sitting judges, according to at least one student of the court, were 

quite proud of the rules that the court had adopted and were anxious to return 

the bar back to its ethical level of the early twentieth century.44 They did not 

want to engage in a conversational discussion with the bar, preferring instead 

to have a structured setting in which the court was asking the questions.

During Hastings’s tenure, the court, until Shanahan left for the federal 

bench in 1993 and was replaced by John Wright, was comprised exclusively of 

men who had gone to law school in the 1940s and ’50s, men who had a very dif-

ferent view of the practice of law than those who studied law from the 1970s 

through the 1990s. One example of the generational divide was the court’s re-

fusal to sit any longer at the two law schools. Under Krivosha, the court sat at 

least once a year at both the University of Nebraska and Creighton University, 

so that students could see justice in action without leaving their campus. The 

Hastings court stopped the practice, because in the words of one supreme 

court judge, students had the temerity to attend the session, leave when they 

pleased, wear their baseball caps backwards, and eat pizza and drink cokes 

during arguments. Whether or not one agrees with such behavior, the court 

was seriously out of touch with the youth of America and may have been overly 

impressed with its own sense of decorum. Perlman commented that the dif-

ference between the law school visits of the Nebraska Supreme Court and the 

Eighth Circuit Court of Appeals was the difference between night and day.45

The Eighth Circuit was hip; the Nebraska Supreme Court was not.

A f inal example of the anachronistic stance of the Hastings court came in 

the area of bar admissions ceremonies. For many years, new Nebraska lawyers 

took the oath of admission to the bar in the supreme court chambers. Krivosha 

changed all that. He worked with the Nebraska Federal District Court to have 

a joint admissions ceremony in the rotunda of Nebraska’s statehouse, where 

newly certif ied applicants could take the oath for both courts in an impres-

sive ceremony. Krivosha also realized that many practicing lawyers had sons or 

daughters who were going to be admitted to the bar, and he followed the time-

worn procedure of allowing a father who was a practicing attorney to move, or 
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submit, the admission of his son or daughter before an omnibus motion ad-

mitted all those who were not progeny of Nebraska practitioners.

Hastings changed the practice. As soon as he took office, a doting father 

could no longer move the admission of his son or daughter. The court never 

offered an explanation for the change to the bar. The clerk’s office surmised 

that it might have been made to save time. The court simply denied prospec-

tive movants the chance to make admission to the bar a memorable family oc-

casion, thus earning the enmity of a significant number of experienced bar 

members, and apparently for no valid reason.

The Jurisprudential Output of the Hastings Court

One can only conclude that the Hastings court was overly impressed with 

its out-of-date sense of dignity and propriety, and its refusal to acknowledge 

change led it into serious diff iculty. The court’s pomposity may have largely 

been a reaction to the changes imposed by Krivosha. Like a pendulum, the 

court swung as far to the right as it had swung to the left under Krivosha. It 

should have stopped in the middle.

All courts make mistakes. The “bright line” rule was one, not because the 

court adopted it in the f irst place, in an attempt to placate public fears, but be-

cause it did not examine all of the ramifications of the rule, and once it learned 

of them, it refused to discuss the matter either with the bar or the law schools. 

The court’s withdrawal into its own quarters and its adoption of an “us versus 

them” mentality placed in clear relief the wisdom of Krivosha’s attempt to 

make the court, as a public body, more accessible to the public.

The Hastings court, like the courts before it, spent large amounts of time 

and intellectual energy on death penalty cases, struggling to define “aggra-

vating circumstances” in such a way as to pass constitutional muster. Many of 

the decisions involved the same cast of characters, who would come before the 

court on direct appeal from a sentence of death, then on a motion for post-con-

viction relief, and then on habeas corpus. At least for the supreme court, the 

defendants became household names.

The f irst major death penalty case to appear before the Hastings court was 

State v. Ryan (1989).46 Michael Ryan, leader of a criminal and religious cult near 

Rulo, and a man who had made a prior appearance before the court during 

Krivosha’s term, was convicted of the murder of one of his followers. The other 

cultists, at Ryan’s behest, had tortured the victim over a period of three days, 
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lashing him and tying him with barbed wire, sodomizing him with a shovel 

handle, breaking his arm, stomping on his chest, and skinning him alive. Ryan 

was an active participant in most of the action. The case caused a great furor 

in Richardson County and, indeed, throughout the state of Nebraska. After 

Ryan was convicted, he moved for sentencing by a three-judge panel. The trial 

judge denied the motion, conducted the sentencing hearing by himself, and 

sentenced Ryan to death. Ryan then appealed.

In its opinion, the supreme court discussed at length the cases decided by 

the U.S. Supreme Court that weighed the differences between judge and jury 

sentencing, cases now overruled or made suspect by Ring v. Arizona (2002).47 It 

concluded that it was within the permissible discretion of the trial judge to de-

termine whether or not a three-judge panel should be convened.

In a companion case, also State v. Ryan, (1989), the court castigated the trial 

judge for his parsimony in allowing attorney’s fees to court-appointed defense 

counsel.48 The trial judge had allowed a payment of only thirty dollars per hour 

for the defense counsel, in an apparent effort to save money for Richardson 

County. Judge John Grant’s words were instructive: “This case was a disaster to 

many, aside from the two victims of Michael Ryan. Among those aff licted are 

the taxpayers of Richardson County and the State. The fact remains, however, 

that the attorneys appointed to represent the defendants in this bestial event 

are not guilty of any crime. They are honorable professional people and have 

been appointed by a court to perform a duty required by the Constitution.”49

Accordingly, the court substantially increased the fee award over the amount 

allowed by the district court.

The next person to appear before the court in a death penalty case was John 

Joubert, the killer of two young boys, on a motion for post-conviction relief. 

The trial court denied his motion, and the supreme court aff irmed the denial. 

Joubert argued that his trial counsel had been ineffective, but the supreme 

court pointed out that the counsel’s plea bargain permitted Joubert the right 

to remain silent, and one of the two murder charges was dropped. Joubert also 

complained that the three-judge sentencing panel had received and read letters 

from the families of his two victims. The panel disposed of this issue, how-

ever, noting in its sentencing memorandum: “To the extent these letters have 

provided a catharsis for those writing them, we acknowledge receiving and 

reading them. Nevertheless, these letters have no probative value or weight in 

our determination.” The supreme court added its f inal f illip, “[I]t is presumed 
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that judges disregard evidence that should not have been admitted.” Thus, even 

though the letters were detrimental to Joubert, the court did not consider them 

and there was no error.50

Harold “Willie” Otey came back to the court on a second motion for post-

conviction relief, which was summarily denied. The court pointed out that 

such motions could not be used to ask the supreme court to revisit matters that 

could, and should, have been decided on the direct appeal. The court went on 

to tell Otey that even though the matters he raised were procedurally barred, 

the court had reweighed both the aggravating and mitigating circumstances 

in his case and found that his motion was without merit.51

Trying another approach, Otey asked the Board of Pardons to commute his 

sentence to life imprisonment. The Board refused to do so. Otey then f iled a 

petition in Lancaster County District Court, asking that the district court deny 

the enforcement of the death penalty and order a new commutation hearing. 

The district court entered a temporary injunction. The supreme court reversed 

and ordered that the injunction be dissolved.

The court’s decision addressed separation of powers considerations. Otey 

had alleged that Attorney General Donald Stenberg, one of the members of the 

Board of Pardons, had two of his assistants appear before the Board to oppose 

commutation and to present evidence against Otey, thus creating a conf lict 

of interest. The court found none: “A commutation decision of the Nebraska 

Board of Pardons, a discretionary act of grace from the executive branch, does 

not trigger the requirements of the Due Process clause. In a death penalty 

case in Nebraska, it is the judicial branch of government that sentences a con-

victed felon to death. . . . In Nebraska, commutation of a death sentence by the 

State is purely a matter of grace exercised by the executive branch, and no due 

process rights are available to the applicant.” The court said that an offender 

had the right to seek clemency but that the Board of Pardons had unfettered 

discretion whether or not to grant it.52

Erwin Charles Simants next appeared before the court, asking for a change 

in his status as a mentally ill person who was acquitted because of insanity. 

Simants offered testimony to the effect that he should be allowed more free-

dom in supervised group settings, and the Lincoln County attorney offered 

expert testimony to the contrary. The district judge denied Simants any change 

of status and revoked his privilege to leave the grounds of the Lincoln Regional 
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Center. Simants appealed, and the supreme court agreed with the district court, 

denying Simants any relief.

The supreme court took Nebraska’s Attorney General Stenberg to task when 

State v. Joubert once again came to the court.53 The supreme court had set an ex-

ecution date for Joubert. The U.S. District Court had issued a stay of execution, 

and Attorney General Stenberg then moved the court to set a new date. Joubert 

f iled a special appearance and also f iled a motion for sanctions. The supreme 

court overruled all motions.

The court held that it had the inherent power to set a new execution date 

when it had set a previous date, and the death warrant had expired without 

an execution having taken place. The court then proceeded to excoriate the 

attorney general: “The setting of execution dates in anticipation of the termi-

nation of a stay clearly constitutes preparation for the carrying out of an exe-

cution, in violation of federal law. . . . Thus the Attorney General asks us not 

only to perform a useless act, he asks us to perform a lawless one. It appears 

he has overlooked that U.S. Const. Art. VI subjects the state of Nebraska to the 

‘Constitution,’ and the laws of the United States and that he has sworn not only 

to support the Constitution of this state, but that of the United States as well.”54

The court chided the attorney general, noting that he had “no legitimate legal 

reason for moving for the setting of an execution date while a federal stay was 

pending.” The court then invited Joubert to return with another plea for sanc-

tions if Stenberg tried again.

On the same day that it determined Joubert, the court decided State v. Palmer,

(1994), where again, the attorney general had moved the court to set an exe-

cution date. In Palmer’s case, no federal stay was pending. The court loosed 

another blast at Stenberg: “Setting executions where there is no legal imped-

iment to the execution is, by law and this court’s experience, a ministerial act 

done routinely in order to carry out the court’s judgment. . . . The Attorney 

General’s failure to present pertinent facts and law made what had formerly 

been routine and ministerial, not routine and not ministerial.”55

The court was highly critical of Stenberg and his office for asking for writs 

of execution before cases were in a position to proceed to that stage. Stenberg 

also f iled boiler-plate briefs in support of his requests without differentiating 

between the types of cases involved, evidence either of a tremendous workload 

backlog or intellectual laziness.

The court made it clear that Stenberg was not going to bamboozle it without 
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presenting a strong factual base of evidence. Such castigation of a sitting attor-

ney general by the court is without precedent in Nebraska jurisprudence. Some 

observers would say that the same was true of the attorney general.

Finally, the Hastings court turned again to aggravating circumstance (1)(d), 

hoping to salvage something from the criticism the federal courts had previ-

ously leveled. The vehicle was State v. Ryan (1995), wherein Ryan appealed the 

order of the district court denying him post-conviction relief. He raised thirty-

seven errors that he claimed had occurred at the district court post-conviction 

hearing, including the ineffective assistance of counsel and the unauthorized 

use of the insanity defense. Both the district court and the supreme court ruled 

against him on every issue.

The significant issue in this opinion, however, was the position the Nebraska 

Supreme Court took on (1)(d). The federal courts had held the first prong, which 

Nebraska had construed to involve torture, sadism, or sexual abuse, to be con-

stitutionally acceptable. But the second prong, which was predicated upon the 

state of mind of the killer, was on much shakier ground. The U.S. Supreme 

Court had outlawed an Oklahoma statute that provided almost the same thing. 

The Eighth Circuit had found (1)(d), standing alone, to be constitutionally in-

sufficient but had said that because the Nebraska Supreme Court could give it 

a more narrow construction, it was not unconstitutional per se.

The Nebraska court decided to acknowledge that the federal courts had found 

the second part of (1)(d), the “exceptional depravity” prong, to be unconstitu-

tional and appeared to be in doubt concerning its continued viability. But, the 

court said: “Importantly, though, the Eighth Circuit held in Harper that the inva-

lidity of the second prong of (1)(d) does not vitiate the efficacy of the first prong. We there-

fore hold that aggravating circumstance (1)(d) is facially constitutional to the 

extent that the f irst prong has been narrowed and defined by this court.”56

The Hastings court demonstrated a strong penchant for law and order with 

the death penalty cases it considered. Ryan, Otey, Joubert, Palmer, Simants, 

and Moore came before the court on many occasions and were rebuffed on each 

attempt. The court did not spell out any new or startling rules, but it held the 

line on cases that had been decided by previous courts. No doubt because it kept 

seeing the same faces again and again, the court grew irascible when forced 

to confront any of them unnecessarily and severely reprimanded Attorney 

General Stenberg for making such reconsideration necessary.

The Hastings court gave its last word on (1)(d) in State v. Ryan. But it was not 
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the Nebraska Supreme Court’s last word on the statute. After Hastings retired 

in January 1995, the court revisited (1)(d) in State v. Moore (1996), after Moore 

had been resentenced in 1995, and approved both prongs of (1)(d).57 The U.S. 

District Court then approved the Moore interpretation in Moore’s subsequent 

habeas corpus case. The Eighth Circuit, by a 2–1 panel vote early in 2002, how-

ever, rejected the view of the Nebraska Supreme Court and the federal district 

court. But the full bench of the Eighth Circuit, in an en banc hearing, heard rear-

gument on the matter during September 2002 and upheld Nebraska’s construc-

tion in early 2003. The Nebraska Supreme Court stated in Moore, “This, the ex-

ceptional depravity component of aggravating circumstance Sec. 29-2523(1)(d) 

may be proved either by demonstrating the existence of one or more of the fac-

tors identified in State v. Palmer, 224 Neb 282, 399 N.W. 2d 706 (1986), cert. Denied

484 U.S. 872, 108 S.Ct. 206, 98 L.Ed 2d 157 (1987), or by demonstrating ‘the 

killer’s cold, calculated planning of the victim’s death’, as exemplif ied by ex-

perimentation with the method of causing the death or by the purposeful 

selection of a particular victim on the basis of specif ic characteristics.”58

This statement forms the basis for interpretation of death penalty cases in 

Nebraska today. Clearly, under the test now approved by the Nebraska Supreme 

Court and the Eighth Circuit, the murder of Beverly Ramspott by Hunt would 

have qualif ied him for the death penalty had it been committed after 1996.

Separation of Powers and Other Issues

Throughout the Hastings court era, the court often found itself serving as a sep-

aration of powers referee, determining which side of state government might 

prevail. Its f irst test came before Hastings had even assumed the role of chief 

justice. In the interim period between Krivosha’s resignation and Hastings’s 

f irst day as chief justice, the senior associate justice, Leslie Boslaugh, served as 

chief justice pro tem. During that brief period, a case of substantial significance 

to the initiative process, State v. Radcliffe (1988), came before the court. Walter 

Radcliffe, a lawyer and at the time perhaps the most prominent lobbyist before 

the Nebraska Legislature, was criminally charged with hiring and paying cir-

culators to circulate a petition for a state run lottery. The trial court sustained 

Radcliffe’s motion to quash the information on the grounds that it violated his 

First Amendment free speech rights. The state took exception to the ruling. On 

appeal, the supreme court agreed with the district court. Citing Meyer v. Grant,

a decision of the U.S. Supreme Court in which it held that a Colorado statute 
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banning paid circulators was unconstitutional, the Nebraska Supreme Court 

recognized First Amendment rights and gave every indication of wishing to 

aid the initiative process, a position it would soon modify.59

Such initiative litigation continued once Hastings assumed the center seat 

on the bench, but the Hastings court displayed a less than enthusiastic popu-

listic response. In State ex rel. Labedz v. Beermann, (1988), State Senator Bernice 

Labedz of Omaha, along with several others, sued Secretary of State Allen 

Beermann in district court, seeking a writ of mandamus to put an initiative 

measure calling for a state lottery on the ballot.60 Beermann had rejected the 

initiative petitions because of inadequate signatures. The trial court refused 

to grant the writ, and Labedz and her cohorts appealed. The supreme court af-

f irmed the refusal, explaining that the secretary of state’s determination of 

the sufficiency of signatures is an administrative, not a judicial, act, and he is 

consequently not required to give the petition circulators notice of what he has 

done. The court also approved the extremely short period for f iling an appeal 

from the secretary’s determination (ten days), because of the complexity of 

the electoral process and the need to have ballots printed and distributed. The 

court did not have a controlling U.S. Supreme Court precedent to contend with, 

as it did in Radcliffe, and it thus was able to express, however veiled, its distaste 

for the continuing initiative efforts to further gambling.

Initiative is tried frequently in Nebraska but historically has had only min-

imal success. Since 1914 f ifty-six proposed referendums or constitutional 

amendments have been put on the ballot through the initiative process. Only 

eighteen have passed and not been rejected by the courts, a success rate of only 

32 percent.

In contrast, the legislature has submitted 249 issues to the voters, who 

adopted 197 of them, a success rate of 79 percent. Among the few initiative suc-

cesses have been the banning of corporate farming, term limits for state sen-

ators, and a ban on same-sex marriages, but the U.S. District Court held the 

latter to be unconstitutional in May 2005, a position subsequently overturned 

by the Eighth Circuit in the summer of 2006.61

Another election matter came to the court but was only heard by Hastings in 

State ex rel. Chambers v. Beermann (1988).62 Sec. 32-517 R.R.S. 1943 provides that 

only the chief justice can hear a special hearing in certain electoral matters. 

State Senator Ernie Chambers was running for reelection to the unicameral. He 

received a certif icate of nomination from the secretary of state. Subsequently, 
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the candidate who was nominated for the U.S. Senate by the New Alliance 

party—Bob Kerrey—declined his nomination, and that party nominated 

Chambers as his substitute. Chambers accepted the nomination. Secretary 

Beermann then issued an order that Chambers could not appear on the ballot 

as a candidate for the U.S. Senate because the same person cannot run for two 

offices at the same election and because Chambers had not changed his reg-

istration to the New Alliance party at least ninety days before f iling his appli-

cation for nomination.

In a decision worthy of Solomon, Hastings held that Chambers could be on 

the ballot as a candidate for the U.S. Senate because Nebraska could not consti-

tutionally impose any requirement on a U.S. Senate candidate other than what 

the U.S. Constitution imposed. Hastings went on to rule that Nebraska could 

legitimately impose the requirement that no person could run for two offices 

at the same election. Unless Chambers declined to run for the U.S. Senate, 

his nomination for the legislature would be cancelled and his name would be 

on the ballot only for the U.S. Senate seat. In what was one of his few pyrrhic 

victories, Chambers withdrew as a candidate for the U.S. Senate.

The court returned to its populist, pro-initiative stance again in State ex rel. 

Stenberg v. Beermann, (1992), in a decision written by C. Thomas White, the sole 

dissenter in Labedz.63 Attorney General Stenberg asked the court to hold uncon-

stitutional lb426, a legislative effort that required every petition circulator to 

be of legal age and a resident of and registered voter in Nebraska. It also pro-

vided that any person circulating a petition outside the limits of the county in 

which he or she was a registered voter would be guilty of a misdemeanor.

The court enjoined Beermann from enforcing the law, holding that it vio-

lated the Nebraska Constitution because it was not a law facilitating the initia-

tive and referendum as required by Article III, Section 4. Speaking for the court, 

White stated, “It is diff icult to justify a provision that does not and cannot 

forbid the f inancing of paid circulators in the individual counties, but forbids 

circulation across county lines. Indeed, the effect of the law is to place impos-

sible barriers to the economically less fortunate to successfully initiate legis-

lation if they cannot pay local circulators and are forbidden to solicit outside 

their own counties.”64 White argued that the law would suppress the right of 

expression of the economically underprivileged.

The most compelling issue involving the functioning of government that 

was considered by the Hastings court concerned term limits, a subject that 
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led to a great deal of popular dissatisfaction with the court as well as the un-

seating of Justice David Lanphier at his f irst retention election. In 1992, by a 

count of 481,048 to 224,114, the people of Nebraska voted for an initiative to 

impose term limits on both state and federal offices.65 Prior to the election, 

Joe Duggan sought to enjoin Secretary of State Beermann from putting term 

limits initiative 407 on the general election ballot. He raised three issues. They 

were: (1) the petitions did not have enough signatures; (2) they added qualif i-

cations for federal offices not permitted by the U.S. Constitution; and (3) the 

proposed language was invalid. The trial court denied an injunction, and the 

matter went on the ballot.

After the election, in Duggan v. Beermann (1994), term limits came before the 

supreme court. In an opinion written by Judge Lanphier, the supreme court 

invalidated the election results and held that the petitions lacked sufficient 

signatures. The court also decided that the injunction was moot. But Duggan 

asked for a declaratory judgment that there were insufficient signatures, leav-

ing the issue open for consideration.

Duggan took the position that Article III, Section 2 and Article III, Section 4 

must be read together. Article III, Section 2 provided that in order to amend the 

Nebraska Constitution, which installing term limits would require, an initia-

tive petition must be signed by at least 10 percent of all registered voters in the 

state. The initiative petitions failed to meet this standard. Article III, Section 

4 said that the necessary number of signatures should be based on the vote for 

governor at the last general election. The court held that Article III, Section 2, 

which was adopted later, repealed Article III, Section 4, and that 10 percent of 

the registered voters needed to have signed the petition. Because the petitions 

had insufficient signatures, the court declared the election void.66

This opinion sounded the death knell for Justice Lanphier’s career on the su-

preme court. In the fall of 1996 he was defeated in his retention election, the 

only supreme court judge ever to meet that fate. A highly organized cadre of 

term limits supporters opposed him, citing Duggan I and its sequel Duggan II

while arguing against his retention. The court decided Duggan II in 1996, after 

C. Thomas White became chief justice, and unlike Duggan I, Duggan II was a 

per curiam opinion.67 After the supreme court decision in Duggan I, which was 

handed down in 1994, the term limits advocates attempted to place Initiative 

408 on the November general election ballot. The initiative would have placed 

term limits on Nebraska state officials and the state’s senators and congress-
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men. Duggan sought an injunction in the district court, which denied the in-

junction. The measure went on the ballot, and Nebraskans passed it with a vote 

of 359,774 to 171,894.68

In 1995 the U.S. Supreme Court held, in U.S. Term Limits, Inc. v. Thornton, that 

a state constitutional amendment that imposed term limits on either the U.S. 

Senate or House of Representatives was unconstitutional. The Nebraska court 

threw out the 1994 election that adopted term limits, stating, “While declin-

ing to pass on the constitutionality of the Amendments relating to state term 

limits, we hold that the remaining Amendments resulting from Measure #408 

must also be struck down because the unconstitutional amendment was so in-

terwoven with the other amendments that the entire measure now must fail.”69

In somewhat audacious language, the court swallowed hard: “If the people 

choose to amend their Constitution and comply with their self-imposed limi-

tations, then this court will not encroach upon the people’s power. Assuming 

these self-imposed limitations are complied with, the people of Nebraska may 

amend their Constitution in any way they see fit, provided the amendment does 

not violate the Constitution of the United States.”70

Finally, the court and the legislature were at odds again in State ex rel. Spire 

v. Beermann (1990), an action f iled by Attorney General Robert Spire to declare 

unconstitutional the legislative act that changed Kearney State College, a part 

of the state college normal-school network, into the University of Nebraska at 

Kearney. Spire had issued an opinion holding that the Nebraska Constitution 

barred the transfer, and he sought judicial aff irmation of his position.

The supreme court disappointed him. Although four judges—Boslaugh, 

Caporale, Grant, and Fahrnbruch—thought it was unconstitutional for a state 

college to be transformed into a university by legislative f iat, Hastings, White, 

and Shanahan thought that the change was acceptable. Because of the rule that 

at least f ive judges were needed to f ind a law unconstitutional, the opinion of 

the triumvirate was controlling.71 The essence of their holding was that a con-

stitutional amendment was not necessary to change or abolish a state normal 

school. The court’s decision explains why the legislature in Nebraska, and not 

the court, was the battleground for the more recent effort by Nebraska City in-

terests to move Peru State College to Nebraska City from the village of Peru.

It is diff icult to deduce a coherent pattern from the Hastings court’s de-

cisions on political matters. The court clearly did not like gambling or term 

limits, and it went quite far to make sure that such issues did not become law 
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in Nebraska. The court paid lip service to the initiative process, all the while 

managing to strike down several attempted initiatives. But it did not seem 

especially enamored with the legislature, either. If it didn’t like the initiative 

process, the court seemingly would have liked the legislature, but such did not 

appear to be the case.

Names Will Never Hurt Me

Although controversy may have been bubbling below the surface on the 

Hastings court, it rarely manifested itself in the court’s opinions. Still, an oc-

casional crack in the façade allowed thoughtful observers to speculate that all 

might not be well.

In the latter years of his service on the court, Justice Thomas Shanahan, now 

a federal district judge sitting in Omaha, preferred to work at home and come 

to the statehouse only when the court was sitting or having consultation. His 

habits provoked an occasional raised eyebrow among his colleagues. Even more 

so, he was frequently quite acerbic in his dissents, belaboring those in the ma-

jority more than was the usual wont of a dissenting jurist. For example, in Broken 

Bow Prod. Credit Assn. v. Western Iowa Farms (1989), a case in which a f inancial in-

stitution sought to enforce a lien against cattle sold by an impecunious rancher, 

the majority of the court held that in accordance with Nebraska statutes, a brand 

is only prima facie evidence of ownership, which may be rebutted. Shanahan 

peeled the hide, brands and all, off his colleagues with his dissent:

It is quite unlikely that any Nebraska stock grower views a cattle 

brand as a meaningless mark rather than an indelible indicator for 

ownership of the animal bearing its owner’s brand. . . . This court, 

like a loyal laboratory lackey, has assisted in loosing the monster 

in cattle country. . . . Under the present Sec. 54-109, some side-

windin’ owlhoot could rustle someone’s branded cattle and wind 

up as the owner by being caught with the critters—a result which 

is bad law, east or west of the Pecos, and which violates not only 

the Code of the Hills but common sense as well. Somebody better 

fetch the marshal.72

State v. Rein (1990) involved a patrolman who stopped a driver for no appar-

ent reason, only to discover that the driver was under the inf luence. White, in 

a dissent joined by Caporale, said, “As I am unable to reconcile the opinion in 
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this case with the holding in our recent case of State v. Carter (citation omitted), 

I dissent.” Shanahan, writing separately, replied, “Nor can I; therefore, so do 

I.”73 Such f lippancy does not often sit well with one’s colleagues, especially the 

more self-possessed members of the bench.

The Hastings court showed little sympathy for either judges or lawyers 

whose conduct was beyond the pale. In the case of In re Complaint Against Staley

(1992), the judicial qualif ications commission f iled a f ive-count complaint 

against William Staley, the separate juvenile judge of Sarpy County. The court 

appointed a special master, who found that four of the counts had been proved. 

The commission adopted his f indings as to two of the counts and dismissed 

the other three. The commission then recommended that Staley be given a 

public reprimand and that he pay all of the costs of the hearing.

Staley appealed. One count alleged that he failed to have verbatim records 

made of dispositive hearings. The supreme court had even commented upon 

this oversight in an earlier opinion. Staley had become embroiled in a shout-

ing match with the courthouse administrator over his assigned parking spot. 

After the supreme court reviewed all of the counts, it agreed with the spe-

cial master that four of them had been proved. Then the court stated that a 

reprimand was an inadequate remedy, criticized Staley harshly, and promptly 

removed him from office.74

In Wheeler v. Nebraska State Bar Assn. (1993), Wheeler, a former county judge 

in rural Nebraska, alleged that the Nebraska State Bar, in releasing its 1990 

Judicial Performance Evaluations, caused him to lose his 1990 retention elec-

tion. He sued the bar, alleging that it had reason to know that many of the 

survey responses were invalid and that it published the survey results without 

investigating the truth or the invalidity of the individual responses. He sued 

for defamation. The bar demurred, and the trial judge sustained the demur-

rer. Wheeler refused to plead further, and the trial court dismissed his action. 

Upon appeal, the supreme court aff irmed the dismissal.

In an opinion written by Judge Caporale, the court accepted the validity of 

the ratings system: “Ratings by their very nature will ref lect the philosophy 

of those doing the rating and are nothing more than expressions of subjective 

evaluations concerning a judicial candidate’s qualif ications. There is simply 

no objective method to determine the rating an individual judge should receive 

in any given performance category, therefore, by this very subjective nature, 

rating cannot imply a provably false factual assertion.”75 Caporale acknowl-
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edged that Wheeler might have been a good judge, but obviously not everyone 

thought so. Those who rated Wheeler had a right to their subjective views, and 

the bar association had the right to publish those collective impressions. Thus, 

even though the court had some doubt as to the validity of the responses, it was 

willing to grant leeway to the bar, especially in the case of a judge who might be 

bringing disrepute to the judicial system by his performance in office.

The court was not breaking new ground in Wheeler. In a very similar case 

some years earlier, the California Court of Appeals had reached the same 

result, holding that the public is well-served by public comment of a bar as-

sociation regarding a judicial candidate’s qualif ications. The court felt that a 

bar association had a vested interest in aiding the public to make sound judg-

ments concerning the abilities of prospective judges.76

The court also displayed a willingness to get tough with lawyers whose be-

havior failed to meet appropriate standards. In State ex rel. Nebraska State Bar Assn. 

v. Dineen (1990), the counsel for discipline filed a motion to disbar Dineen based 

on discipline against him in Maine, where he had been disbarred. Hastings 

wrote the opinion—a real surprise, because virtually all disciplinary opinions 

were per curiam and written by C. Thomas White. White disqualif ied himself 

from voting on matters involving discipline because he was the court member 

assigned to oversee the disciplinary process, but he apparently had no problem 

with writing the per curiam opinions once his colleagues had determined what 

action they wished to take. Presumably he did so because he was more famil-

iar with the facts of the cases than were other members of the court and there-

fore could crank out the opinions in an expeditious fashion. Hastings said for 

the court, “The issue on this appeal is whether the court, upon receiving notice 

of discipline from another state, shall proceed forthwith to impose identi-

cal sanctions here, or whether due process requires something further.”77 The 

court concluded that due process required some form of hearing, but similarly 

limited the evidence that could be adduced. Such a ruling allowed the Nebraska 

court to impose whatever discipline it felt was warranted, without being bound 

by the result reached elsewhere.

The court protected the judicial selection process from public scrutiny in its 

opinion in Marks v. Judicial Nominating Comm. (1990), which was a suit for a de-

claratory judgment under the public meeting law. James R. Marks asked for a 

ruling that the action of a judicial nominating commission was void when it 

submitted names to the governor after reaching its decision in a closed ses-
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sion. The candidates were heard in a public session, where adherents and 

opponents were allowed to speak, but the committee, in a closed meeting, dis-

cussed the relative strengths and weaknesses of the candidates and selected 

names to forward to the governor. The trial court found that the statutes that 

governed judicial nominating commission activity, and that allowed discus-

sion of the candidates in closed meetings, specifically trumped the open meet-

ing statutes, and denied Marks any relief. In a brief opinion by Boslaugh, the 

supreme court agreed.78

The current dean of Nebraska’s College of Law, Steven L. Willborn, wrote an 

article in which he was critical of the court’s reasoning in Marks. He argued that 

the nominating commissions should have to cast their roll call votes on judi-

cial candidates in public, contending that doing otherwise violated Nebraska’s 

public meeting statutes. In Marks the supreme court held that the specif ic ju-

dicial nominating statutes overrode the general public meetings statutes and 

that a public roll call vote was not necessary.

Willborn contended, with little factual support, that public roll calls would 

result in the names of more female candidates coming to the governor’s desk. 

He argued, without citing any sources, that there was considerable anecdotal 

evidence that the selection process had been manipulated to favor friends, 

law partners, and even relatives of the commissioners, almost always to the 

disadvantage of female candidates. One wonders where Willborn got his 

information.79

And finally, in a 4–3 opinion written by Shanahan, to which Boslaugh, 

White, and Grant dissented, the court pitched the bar association and its 

affiliated foundation a curve concerning the liability of the new bar headquar-

ters building for real estate taxes. The bar made a dual argument for seeking 

tax exemption: it claimed that 56.3 percent of the new building (the portion 

used for bar activities, the balance being leased to others) was used for edu-

cational and charitable purposes, and also contended that the bar, as an in-

tegrated arm of the court, was a governmental entity. The Lancaster County 

Board of Equalization denied the exemption, and after the bar appealed, the 

district court reached the same conclusion.

The supreme court issued a comprehensive opinion reviewing most of its 

past precedents, and it concluded that the bar’s foundation, which held title 

to the building, was neither charitable nor educational, and denied the ex-

emption.80 The supreme court declined to decide whether the property was 
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governmental because the bar had not raised that issue before the Board of 

Equalization, throwing it in for the f irst time in the district court appeal. The 

dissent stoutly maintained to no avail that the foundation was educational 

and charitable.

The Hastings court, in all its cases dealing with the legal profession, sent a 

signal to the judiciary, the bar, and the public that the days of a “good old boys 

club” were over. The court was going to hold lawyers at arm’s length, and there 

would be no cozy treatment of all the brothers in the fraternity. The bench and 

the bar were poles apart during the Hastings court.

Flotsam and Jetsam

Water law, criminal law, worker’s compensation law, and tort law are all part 

of the daily workload of a supreme court. They are cases that have to be de-

cided but that lack a great deal of popular appeal and are often mundane. In 

an important case involving water, the environment, and endangered spe-

cies, the Hastings court aff irmed an order of the Director of Water Resources 

that granted an in-stream f low appropriation for Long Pine Creek, Nebraska’s 

premier trout f ishery, to the Game and Parks Commission for the purpose of 

insuring that the stream’s trout had an adequate supply of water.81 The deci-

sion ran counter to the position of many irrigators in the area, who wanted to 

lower the allowed stream levels in order to use the excess water for their crops. 

The court discussed all the constitutional issues involved and then decided that 

water did not actually have to be diverted from the stream to be a valid appro-

priation, upholding the legislative scheme of providing for minimum f lows in 

order to benefit f ish and wildlife.

Some of the Hastings court’s decisions in these pedestrian areas had in-

triguing factual patterns. In City of Lincoln v. abc Books, Inc. (1991), the city pro-

ceeded against an adult bookstore and movie theater located on O Street, the 

city’s main thoroughfare, in the heart of the downtown area, only blocks away 

from the university campus and its impressionable student masses.82 The store 

had viewing rooms where a patron could secrete him or herself and view lasciv-

ious movies or television films. The booths were fully enclosed, so no one could 

see into them, but they all had several apertures in their walls so that people in 

adjoining booths could have sexual contact with each other, a frequent occur-

rence according to the testimony of Lincoln undercover police officers.

Lincoln had enacted an “open booth” ordinance several years earlier, which 
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required the booths to be open. abc had been prosecuted three times for non-

compliance with the ordinance but did not change the booths. On the prose-

cution of the case at bar, the city was granted an injunction, banning the use 

of the booths until they were modified to comply with the mandate of the 

ordinance. The court gave short shrift to abc’s appeal, holding the booths to 

be a nuisance and confirming that the ordinance did not constitute a prior 

restraint on free speech.

Vencil v. Valmont Industries (1991) raised the thorny issue of occupational dis-

ease in a worker’s compensation case. Daniel J. Vencil had, over a span of years, 

developed serious lower back pain because of the nature of his work, but he 

could give no specif ic cause of an injury, such as a slip, trip, or fall. There was 

no question that he had pain and that it was as a result of work that he had done 

for years. Nonetheless, the court found that his malady was not compensable, 

holding in line with earlier cases, in which it found that coverage could only be 

secured when an injury happened suddenly and violently, producing at the time 

objective symptoms of an injury.83 Caporale, Boslaugh, White, and Fahrnbruch, 

who all concurred, felt that occupational disease coverage should be imposed 

on employers by legislative act and not by judicial f iat.

Shanahan and Grant both dissented, pointing out that the worker’s com-

pensation law allowed coverage for occupational disease and that there was no 

requirement that the disease precipitate an injury. Shanahan, loosing another 

jibe at his brethren, said, “[T]he accident test currently used by this court is a 

symptom of occupational diseases in the judiciary: retinitis pigmentosa stat-

utorum and decisional dyslexia.”84

Crewdson v. Burlington Northern R.R. Co. (1990) was an object lesson in just how 

conservative the Hastings court could be. Dan Crewdson, a young, soon-to-be 

married man still living at home, was hit by a Burlington Northern train at the 

Emerald crossing just west of Lincoln. His view of the crossing was blocked by 

a coal train parked at it, in violation of railroad regulations. Crewdson’s father 

sued for his son’s wrongful death, and a jury awarded him $510,000 in dam-

ages. Burlington Northern appealed, and although the supreme court affirmed 

the verdict with regard to the liability, it remanded the case for a new trial on 

the issue of damages, holding that the jury verdict “shocks the conscience.” 

The court said that the amount was clearly excessive but that it was unable to 

determine the extent of the excess. Grant and Shanahan dissented, arguing 

that because there was no objective justif ication for setting aside the award 
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of damages, the verdict should have been sustained.85 Logically, they were 

correct. What test could the court have used to determine that the amount was 

excessive that would have not also told them how excessive it was?

Summary of the Hastings Court’s Jurisprudence

The Simmons court elicited little public criticism, and the White court re-

ceived scrutiny because of its activities outside of the cases it decided. The 

Krivosha court, and to an even larger extent, the Hastings court, however, re-

ceived a great deal of criticism because of the decisions they rendered. The U.S. 

Supreme Court is accustomed to being in the white glare of the public and the 

media spotlight; the Nebraska Supreme Court is not. But if nothing else, the 

Nebraska Supreme Court, during its periods of public scrutiny, might have 

been pleased that its efforts to explain and interpret the law were being read 

and evaluated by so many Nebraskans.

The Hastings court attempted to refine the death penalty rules that had so 

troubled the court under Krivosha. Its efforts did not always meet with ap-

proval by the federal courts that reviewed its work product on habeas corpus 

petitions. But its Palmer decision, spelling out factors constituting exceptional 

depravity, along with the court’s last Moore decision, both seemed to have given 

the aggravating circumstances prong at least a f ighting chance to win appro-

bation from the entire bench of the Eighth Circuit, an approval given by the 

en banc court in 2003. The 2002 decision of the U.S. Supreme Court in Ring v. 

Arizona means that juries, rather than judges, must determine whether enough 

aggravating factors exist to justify sentencing a felon to death, but the jury 

has to apply some statutory guidelines that spell out what factors warrant the 

death penalty, and the Hastings court did a good job of articulating the scope 

of those guidelines.86

Hastings and his colleagues demonstrated a strong desire to monitor the 

performance of both the bar and the judiciary. In their relationships with the 

bar, especially in the “bright line” or Chinese Wall cases, however, the judges 

showed a desire not to discuss change but to mandate it. Such rigidity was one 

of the major weaknesses of the court under Hastings’s leadership. His pen-

chant for argumentation, as manifested by his motion behavior while a trial 

judge, is consistent with the aloof attitude taken by the court in regard to the 

bar and its needs and wishes. The Hastings court was also quite willing to find 

fault with legislative and municipal activity when fault was present. The court 



did not often practice platitudinous deference to either legislators or city coun-
cils when it believed that the other bodies had erred.

For the most part, the Hastings court avoided the spotlight of publicity that 
the Krivosha Court had encountered in Hunt and ConAgra. It went about its tasks 
in a workmanlike fashion. But it did bring much criticism down upon its head 
when it began to legislate judicially in the second-degree murder and malice 
cases and in the Chinese Wall cases, never escaping from the quagmire while 
Hastings remained at its helm.

Work of the Court

Hastings was appointed as chief justice in September 1987. The court of appeals 
began its work in January 1992. So for more than half his tenure, Hastings and 
his court labored by themselves, although retired or district judges produced 
162 opinions during Hastings’s incumbency, an average of approximately forty 
opinions a year until the court of appeals was off and running. During his more 
than seven years at the helm of the court, Hastings and his colleagues aver-
aged 352 opinions per year.

Table 14 shows the numerical output of the Hastings court, and table 15 
shows the opinion production of each member of the court. Hastings ranked 
fourth in opinions written, averaging 2.90 opinions per month. When one con-
siders his administrative duties, even with the two law clerks, he more than 
held up his end of the workload. C. T. White, the most prolif ic author in every 
category, wrote 306 opinions over Hastings’s term, or about one-half an opin-
ion per month more than his chief.

Table 14. Decisions of the Hastings court, 1987–95

Total cases 2,609
Civil cases 1,799
Criminal cases 810
% of civil cases 68.95
% of criminal cases 31.04
Total cases, no. of affirmances 1,645
Total cases, % of affirmances 63.05
Criminal cases, no. of affirmances 604
Criminal cases, % of affirmances 74.56
Total cases, no. of reversals 595
Total cases, % of reversals 22.80
Criminal cases, no. of reversals 129
Criminal cases, % of reversals 15.92



Although the court of appeals took many cases off the hands of the supreme 

court, during Hastings’s tenure his court heard eighty-six appeals from the 

court of appeals, which in essence doubled the judicial labor on those cases. 

The supreme court was not generous to its f ledgling offshoot, aff irming only 

twenty-one, or 24.41 percent, of the appeals. It reversed f ifty-four of the ap-

peals, while eleven, or 12.79 percent, met some other fate.

Criminal cases constituted virtually one-third of the court’s opinions, a 

rather startling percentage when one thinks of the often highly praised “good 

life” of Nebraska. All who praise the wonderful work ethic of Nebraskans can 

refer to the number of miscreants energetically involved in criminal activity 

in the state. And although the Hastings court aff irmed slightly less than two-

thirds of all the appeals coming to it, it aff irmed the result in criminal cases 

75 percent of the time.

Hastings obviously believed that a chief justice should have a low dissent 

rate, very unlike Simmons and Krivosha, both of whom led their courts in 

dissents. Hastings dissented twenty-six times out of 2,607 opinions, or 0.99 

percent of the time, as is shown in table 16. During Krivosha’s term, Hastings 

dissented 1.39 percent of the time. Only Fahrnbruch, who came to the court to 

Table 15. Hastings court opinions, 1987–95

no. % of
judge contributeda 2,609 rank

Hastingsb 258 9.88 4
Boslaughb 249 9.54 5
C. T. Whiteb 306 11.72 1
Caporaleb 301 11.53 2
Shanahan 227 8.70 6
Grant 225 8.62 7
Fahrnbruch 278 10.65 3
Lanphier 69 2.64 8
Wright 28 1.07 9
Connolly 3 0.11 10
Per curiam 501 19.20
Retired and district judges 162 6.20

Total 2,607c

aDoes not include dissents or concurrences.
bOn court for entire period of Hastings’s incumbency.
cThe court wrote two opinions on matters not involving an actual case decision.



replace Hastings when the latter became chief justice, had a lower dissent rate 

than Hastings among the longer-serving judges.

When Hastings did dissent, he almost always did so in the company of 

others. He was the sole dissenter in only one of his twenty-six dissents. In 

only four of the dissents did he write an opinion, choosing rather to go along 

with the written opinions of other members of the court.

Hastings’s example must have inf luenced his colleagues, for the Hastings 

court had an 8.70 percent dissent percentage, second lowest of the four courts 

studied. No supreme court in Nebraska can be noted for dissent, but both the 

White and Krivosha courts had dissent rates in excess of 10 percent. Table 17 

sets out the dissents of the Hastings court.

Somewhat surprisingly, C. Thomas White was the most frequent dissenter. 

From the tone of some of Shanahan’s dissents, one might surmise that his 

disagreements with his colleagues would have led him to dissent more than 

anyone else, but he wrote substantially less than White. Shanahan left the 

court in December 1993, so his tenure was over thirteen months shorter than 

White’s, but because Shanahan averaged approximately eight dissents a year, 

it is highly unlikely that he would have moved up in the ranks of dissenters had 

he stayed for Hastings’s full term. At least by his example, Hastings tried to 

encourage collegial, unanimous decisions by his colleagues. How much of his 

court’s low dissent rate was attributable to his model is impossible to quantify, 

but it undoubtedly made some difference.

Facing the Voters

In 1990 and 1992 six of the members of the Hastings court faced the voters in re-

tention elections. No justice stood before the voters in 1994 because of election 

scheduling. The six elections that were held did not reveal overwhelming public 

approval of the court’s performance. In contrast with elections during the White 

and Krivosha years, the scores for the Hastings court were rather low.

Table 16. Chief Justice Hastings dissents, 1987–95

Total Hastings dissents 26
Dissents as % of total cases heard by the court 0.99
No. of dissents in which Hastings wrote an opinion 4
% of dissents in which Hastings wrote an opinion 15.38
Total Hastings sole dissents 1
Sole dissents as % of total Hastings dissents 3.84



After his court appointment, Hastings was approved by the voters for the 

f irst time in 1982. His “yes” retention percentage was 82.04 percent, although 

he was running from the f irst supreme court district. In 1990, running state-

wide as chief justice, his “yes” percentage was 75.70 percent. Paul White faced 

the voters twice as chief justice: in 1968, when his “yes” percentage was 82.35 

percent; and in 1974, when it dropped to 78.65 percent. Krivosha was only voted 

upon once, in 1982, when his approval percentage was 77.48 percent. Hastings 

thus scored lower as chief justice than either of his two predecessors.

All the members of the Hastings court who also served under at least 

one other chief justice scored lower under Hastings, with the exception of 

Shanahan, who went virtually sideways. Boslaugh faced the voters f ive times. 

In 1966, under White, his “yes” rating was 81.27 percent. In 1972, also under 

White, he scored 79.80 percent. In 1978, still under White, he scored 80.14 

percent. In 1984, under Krivosha, his “yes” rating was 75.64 percent. In 1990, 

under Hastings, it was 75.30 percent. C. Thomas White faced three retention 

elections. In 1980, under Chief Justice Krivosha, his “yes” percentage was 77.24 

percent. In 1986, also under Krivosha, it was 59.30 percent, but that f igure was 

an anomaly, clearly attributable to voter reaction to Hunt. In 1992, under Chief 

Justice Hastings, his “yes” vote was 70.04 percent. Caporale faced the voters 

Table 17. Dissents by members of the Hastings court, 1987–95

% of
judge dissents total cases rank

Hastingsa 26 0.99 6
Boslaugha 52 l.99 3–4
Whitea 96 3.67 1
Caporalea 52 1.99 3–4
Shanahan 71 2.72 2
Grant 30 1.14 5
Fahrnbruch 19 0.72 7
Lanphier 16 0.61 8
Wright 12 0.45 9
Connolly 1 0.03 10

Note:
Total cases decided by Hastings court 2,609
No. of total cases in which there was a dissent 227
% of total cases in which one or more judges dissented 8.70

aOn court for entire period of Hastings’s incumbency.
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twice. In 1986, under Krivosha, he received a 71.49 percent approval rating. 

In 1992, under Hastings, it declined to 69.11 percent. Shanahan also survived 

two elections. In 1986, under Krivosha, his favorable vote was 71.03 percent. 

In 1992, under Hastings, it was 71.79 percent.

It appears that the court went through a gradual decline in “yes” votes from 

White’s incumbency to that of Hastings. Some of the decline is no doubt at-

tributable to the general decline in admiration and respect for the court by the 

public, especially the public dissatisfaction with the second-degree murder 

and malice f iasco.

During the second half of the twentieth century, the nation experienced a 

growing disrespect for governmental institutions, and Nebraska was no excep-

tion. From the late 1960s to the mid-1990s, electors showed increasing disdain 

for judges. Perhaps some of them were following the lead of the Nebraska bar, 

which also lowered its ratings of supreme court judges.

Seven Fat Years or Seven Lean Years?

In the Genesis story recounting Joseph’s captivity in Egypt, Joseph interprets 

the Pharaoh’s dream as presaging seven years of plenty followed by seven 

years of famine. There was no melding. First there were seven fat years, and 

then there were seven lean years. There were no average years. Such abso-

lutes seldom occur, and they did not in the seven and a half years of William 

Hastings’s tenure as chief justice.

Hastings had a number of triumphs, chief of which was the creation of the 

court of appeals. Although many judges, including Paul White and Krivosha, 

did not favor the creation of an intermediate appellate court, the court of ap-

peals got off to a fast start and began to reduce significantly the backlog that 

had been clogging the supreme court. Some have suggested that the backlog 

was only transferred to the docket of the court of appeals, but in fact the two 

courts, whether working in tandem or not, have very significantly increased 

the number of cases decided by written opinion each year and reduced the 

amount of time it takes for a case at issue to be heard on oral argument.

But Hastings also had some failures. The second-degree murder and malice 

cases weakened the prestige of the court, loosed several criminals back into 

society, and brought a barrage of editorial criticism down upon the head of 

the court. Relationships with the bar began to sour, especially over the “bright 

line” rule and the court’s refusal to discuss issues of common concern in any-
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thing other than a judicial setting. The court ended its pattern of sitting at the 

law schools, and the judges did not participate in bar activities.

The Hastings court did nothing of great pith and moment as far as marking 

its jurisprudential legacy. It remained, for the most part, a stolid, sober, con-

servative Plains court, ref lecting the attitudes and aspirations of the constit-

uency it served.



6. Is the Law an Ass? An Idiot?

A New Twist on the Court’s Efforts

Over the span of f ifty-seven years, from 1938 to 1995, more than half a century, 

the judges of the Nebraska Supreme Court attempted to resolve legal disputes, 

establish a coherent body of precedent, and instill a sense of confidence in 

Nebraska’s citizens that justice would be theirs upon resort to the state’s legal 

system. Their efforts in doing so, including their successes as well as their fail-

ures, have been the subject of this book.

The central argument in the preceding chapters is that the status and repu-

tation of the court slipped backward from 1938 to 1995. There is considerable 

evidence to document this conclusion. Over the years the public gave judges 

seeking retention lower favorable votes with virtually each succeeding elec-

tion. For example, in the 1960s and 1970s, Leslie Boslaugh received favorable 

percentages of 81.27 percent, 79.80 percent and 80.14 percent, an average of 

80.40 percent favorable. By the 1980s, Boslaugh’s percentage had dropped to 

75.64 percent. In 1990, it was 75.30 percent. D. Nick Caporale dropped from 

71.49 percent in 1986 to 69.11 percent in 1992. William Hastings had a “yes” re-

tention percentage of 82.04 percent in 1982, when he was an associate justice. 

As chief justice in 1990, his favorable vote was 75.7 percent.

In a comprehensive newspaper feature on the court in the Lincoln Journal Star

in 1996, former state district judge Samuel Van Pelt was quoted as saying that 

in thirty-f ive years as a lawyer and judge, he had not heard as much criticism 

of the Nebraska Supreme Court as he was hearing at that time. In addition to 

Van Pelt, many other lawyers were quoted to the same effect. Principal points 

of anger were the Myers case on second-degree murder and malice; the “bright 

line” rule in attorney disqualif ication cases; and the refusal of supreme court 

judges to participate in bar association activities.1

In approval polls conducted by the Nebraska State Bar Association, 

Boslaugh’s favorable retention votes dropped from 84.7 percent in 1984 to 75.8 

percent in 1994. Hastings’s scores declined from 84.7 percent in 1984 to 79.5 



percent in 1994. C. Thomas White’s ratings went from 90.8 percent in 1984 to 

61.1 percent in 1996, a shocking decline. Dale Fahrnbruch had a rating of 93.1 

percent in 1990; by 1996 it was at 65.7 percent.

The Public Policy Center of the University of Nebraska was part of a research 

team led by the National Center for State Courts in 1999. The group surveyed 

1,826 adults nationwide to determine the level of trust and confidence citizens 

had in their courts. The message from the survey was clear: citizens are not 

happy with the way courts in America operate.2 Frances K. Zemans, then head 

of the American Judicature Society, stressed that it was imperative that the 

judiciary spend time educating the public about the need for judicial indepen-

dence in a democracy.3

Scholars are entitled to apply their own criteria to any evaluative process and 

to reach conclusions independent of those reached by others. In this instance, 

however, the evidence allows only one conclusion: the court did decline in both 

public and professional acceptance and, more importantly, in the quality of its 

work product. As of 2006 the court’s reputation has improved, and it appears 

headed back to a position of general acceptance and approbation.

Overly Formal

One of the reasons for the court’s diff iculties was that it relied too much on 

the concept of legal formalism, using rules and precedent that appeared to 

have been ordained on high and that could be mechanically applied to virtu-

ally any factual situation. The court did not easily adapt to changing condi-

tions or to new ideas. Yet when it did, it found itself in diff iculty as well. There 

seemed to be no way for the court to satisfy everyone. The most concrete ex-

ample of the court’s futility is the Hastings court’s problems with the defini-

tion of second-degree murder. The court relied on outmoded precedent that 

had been jettisoned by legislative amendment, never really realizing that the 

legislative arm of government had rendered some of the court’s prior pro-

nouncements anachronistic.

Law really is a product of society. As society changes, the law and the judges 

must change as well. Lawrence Friedman, describing courts in the terms of 

legal realism, argues that very few cases are decided by the use of formal legal 

rules. More subtle factors are involved: economics, the prejudices and person-

alities of judges, political currents, and the prevailing culture of the day.4 The 

court led by Norman Krivosha, more than any of the other courts, seemed to 
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rely on legal realism to form its opinions, which did not earn it high marks. Yet 

Krivosha stated that his was a formalistic court.5

Robert Simmons led the supreme court into the modern era. Despite the 

significant societal changes that occurred during the twenty-five years of 

Simmons’s tenure as chief justice, his court did not move forward with much 

alacrity. Nationally, tort law, in a movement led by California lawyer Melvin 

Belli and his notions of “demonstrative evidence,” exploded into a significance 

that few could have imagined. Across the land, after World War II and the 

Korean conf lict, state government began to grow, as national notions of the 

welfare state started trickling down to Nebraska. Citizen conf licts with gov-

ernment began appearing on the court’s docket.

The Simmons court was ambivalent in its response to new ideas about the 

law. In Commonwealth Trailer Sales, Inc. v. Bradt (1958), a case decided toward the 

end of Simmons’s tenure, Simmons criticized the other members of the court 

for following a rule of law that the court itself had established some years 

earlier.6 The rule, in light of societal changes, was outmoded, and Simmons 

argued that it should have been changed. For his pains, he was taken to task by 

justices Carter and Chappell, who said that if the pronouncements of the court 

were to be changed, only the legislature could do so. Yet only a few weeks later, 

in Gillespie v. Hynes (1959), Carter wrote that earlier cases setting out a rule op-

posed to what he was announcing were erroneous and were overruled. On this 

occasion, Simmons pointed out that the court was arbitrarily abolishing some 

of its own precedents, making it very diff icult for the lower courts to follow, 

and picking and choosing precedent on an ad hoc basis to support its decision 

in a particular case.7

One can argue, with some justif ication, that what the Simmons court was 

really doing in these two cases was demonstrating the dilemma that all judges 

have. They want to do the right thing and decide cases based on their notions of 

the societal benefit to be gained, but they must avoid any appearance of being 

another legislature, responding to the needs and wishes of the populace. To do 

otherwise would risk running afoul of the constitutional doctrine of separa-

tion of powers among the three branches of government. Consequently, judges 

must cloak their intentions in the mechanical application of formal legal rules, 

and occasionally they are hoisted by their own petard when the rules they have 

and the end they seek are in conf lict.

Courts cannot satisfy everyone, and they should not try to satisfy anyone but 
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themselves. Sometimes they fail there. They often fail to satisfy the bar and the 

public, two entities with different standards. On the one hand, the bar wants 

to be able to advise clients how the court is likely to rule in future cases, and so 

it favors predictability, especially in matters involving property. On the other 

hand, the public wants to be convinced of the validity of the court’s result. Does 

the decision satisfy common sense? Is it in accord with prevailing notions of 

justice? Even new and sweeping changes can meet with public approval if they 

seem to lead to the right results.

Ruehle v. Ruehle (1956) provides another example of the masking problem for 

the Simmons court.8 Justice Carter had to know that the precedent he was criti-

cizing—that of calling up district judges to sit with the court in other than con-

stitutionally permitted instances—had been going on for years and was well 

accepted by both the bench and bar. Indeed, he had been called up himself. 

But he didn’t like the result the court reached in Ruehle with the sitting district 

judge. Instead of saying that the court had reached a poor result and the public 

should be aware of just how badly Mr. Ruehle had been treated, he resorted to 

formalistic criticism of the method the court had employed to reach that result, 

thus setting off a bitter intramural quarrel that occupied much of the time and 

energy of the Simmons court over the ensuing three years. Unfortunately, to 

uphold the doctrine of stare decisis and the role of the court in our tripartite con-

stitutional system, judges sometimes are compelled to act aggressively.

The court led by Paul White displayed some of the same ambivalence shown 

by the Simmons court. In Stadler v. Curtis Gas, Inc. (1967), the court held that the 

Board of Regents could be liable in tort when acting in a proprietary capac-

ity, thus taking a giant step toward abrogating the doctrine of governmen-

tal immunity from tort liability.9 White himself pointed out in his dissent, 

“What we are doing today is responding to the ‘felt necessities of the time,’ 

under the guise of judicial power. The end does not justify the means and an 

objective born of judicial impotence should not be accomplished by judicial 

usurpation.”10

In Prendergast v. Nelson (1977), the White court reviewed all of the questions of 

constitutionality raised by the Nebraska Hospital–Medical Liability Act, even 

though many of the constitutional issues were not really involved, as the result 

of the manner in which the case reached the court.11 The decision was peril-

ously close to being an advisory opinion, running contra to the well-established 

doctrine that courts decide only actual cases or controversies, but as some of 
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the dissenters said, “This court would have been guilty of a disservice to the 

public if it had refused to decide the issues presented.”12

Yet in four death-penalty cases—State v. Stewart (1977), State v. Rust (1977), 

State v. Holtan (1977), and State v. Simants (1977)—the White court carefully 

followed legislative guidelines laid down to determine when the death pen-

alty was warranted in f irst-degree murder cases.13 The court made no attempt 

to impose its own notions of appropriate standards. The legislature had acted, 

and the court applied the law.

In its most significant cases, the Krivosha court could be said to have junked 

established precedent and to have relied on its own notions of right and wrong. 

By wandering afield and applying its own ideas regarding when the death 

penalty was justif ied, the Krivosha court spurred great controversy, trigger-

ing vast amounts of media criticism of the court’s misbegotten effort in State 

v. Hunt (1985).

The Krivosha court had to deal with a large number of f irst-degree murder 

cases, and in almost all of them, Chief Justice Krivosha reiterated his belief that 

the death penalty was warranted in only the most unusual case. The legislature 

had set out the standards, standards carefully applied by the White court, but 

the judges on the Krivosha court did not interpret those standards as easily as 

their predecessors.

In State v. Hunt, one of the most despicable schemes for the killing of a human 

being ever devised came before the court.14 Interpreting the suffering of the 

victim as opposed to the nature of the scheme to be critical in establishing 

whether the killing was “especially heinous” and indicative of “exceptional de-

pravity,” the court reversed the imposition of the death sentence.

In most of the other f irst-degree murder cases considered by the Krivosha 

court, the court applied the standards more rationally, upholding the death 

sentences, but Krivosha dissented in almost all these cases. His leadership po-

sition, coupled with the force of his intellect and his well-constructed dissents, 

created for the bar uncertainty as to the status of Nebraska law. They created 

nothing but public disdain for Krivosha and his colleagues, especially after 

Krivosha’s extremely well-publicized colloquy with Chicago columnist Mike 

Royko over Royko’s indignation at the result in Hunt.

Krivosha’s court adopted a rule in a civil case of first impression in Nebraska 

that also touched off a great deal of media criticism. In ConAgra, Inc. v. Cargill, 

Inc. (1986) the court was given the opportunity to clothe its notions of appro-
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priate corporate behavior in the formalism of a rule because the factual situa-

tion involved had not been the previous subject of litigation in Nebraska.15 After 

the court took a huge money judgment away from Omaha food conglomerate 

ConAgra, the disappointed leader of ConAgra assailed the court in the media. 

In that particular case, the court did not have to overturn any prior precedent to 

reach the end it desired. It was free to pick and choose among precedent from 

other jurisdictions where the issue had arisen before.

The Krivosha court departed from established Nebraska precedent in James v. 

Lieb (1985), when it allowed spouses or family members to recover for emotional 

distress if they witnessed a victim being seriously injured or killed as the result 

of a defendant’s negligence.16 The rule seemed to make sense to the public. The 

plaintiff’s bar was ecstatic. But the insurance industry and the defense bar were 

very much opposed to the court’s abrogation of prior precedent.

Finally, the Krivosha court refused to abolish established precedent in 

the case of Kreifels v. Wurtele (1980) and eschewed the opportunity to declare 

Nebraska’s auto guest statute unconstitutional.17 The court slyly avoided the 

necessity for doing so by f inding the defendant’s conduct to be gross negli-

gence, an exception to the guest statute. Krivosha invited the bar to continue 

to try to overturn the statute, suggesting that the court was seriously divided 

on the issue and that it might junk the statute if court personnel changed or the 

right case came along. Of course, the suggestion angered the defense bar, the 

insurance industry, and some members of Krivosha’s court, who felt that his 

candor revealed too much of the inner workings of the court. Members of the 

plaintiff’s bar who thereafter took guest statute cases to the supreme court, 

only to lose on appeal, may have been disenchanted by his comments as well. 

Thus, neither formalism nor realism seemed to be the answer as to how to 

placate the public and the practitioners. A court’s reputation may all come 

down to personalities and impressions.

The Krivosha court certainly did pay more than lip service to formalism 

in three major cases. In State v. Ellis (1981), a circumstantial evidence case 

if there ever was one, the court upheld a rather tenuous manslaughter con-

viction.18 In the impeachment trial of Attorney General Paul Douglas, the 

court followed well-known rules in determining that Douglas should not be 

impeached. And in Vacek v. Ames, (1985), to almost everyone’s surprise, the court 

breathed new life into outworn concepts of criminal conversation and alien-

ation of affections.19
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But the court of Chief Justice William Hastings brought the most wrath 

down upon its head through its misuse of formalism. In State v. Myers (1994) and 

its progeny, the Hastings court relied on a series of cases which were decided 

under a statute that had been subsequently repealed and replaced to reach the 

conclusion that malice was an element of second-degree murder.20 The legisla-

ture had specifically said that malice was not, but Judge Dale Fahrnbruch, writ-

ing for the court, adhered to prior precedent, ignoring the change, and threw 

out a whole series of second-degree murder cases. Essentially, Fahrnbruch 

decided the issue that he wanted to decide, not the issues the parties had raised. 

He had wanted to do so since his dissent in State v. Pettit (1987) seven years ear-

lier. He tried to correct what he thought was an error, misconceiving the new 

role of the supreme court as a doctrinal court after the advent of the court of 

appeals. Because some of the convicted killers could not be retried, they had to 

be freed. The bar, press, and public all responded indignantly, with the press 

severely criticizing the court.21 The Myers case was ultimately overruled, but not 

before substantial damage had been done to the court’s reputation.

The Hastings court turned away from formalism and adopted a new rule 

in lawyer disqualif ication cases, a rule that went much further than existing 

Nebraska precedent and that the court on its own, without input from the bar, 

believed to be necessary. The court had obviously failed to consider all the ram-

ifications of its action, and both the bar and the law schools rose up in anger, 

blaming the court for unnecessarily complicating the movement of lawyers 

and law students between places of employment. Neither formalism nor real-

ism worked. Neither the bar nor the public respected the court’s work product. 

And then the court, without notice or reason, further alienated the bar when 

it removed predictability from bar admissions ceremonies and refused to let 

parents move the admission of their offspring.

None of the Nebraska courts had much success in simply applying abstract 

rules of law to any given factual situation in order to obtain the result the 

court wanted. So much for legal realism. Neither did they have much success 

in taking well-known rules of law and applying them to a set of facts to gain a 

result without regard to what the public wanted. So much for formalism. In the 

heightened glare of public scrutiny in which courts operate today, in all prob-

ability neither approach offers much hope for success.

Today, newspapers, radio stations, and television stations all vie to be f irst 

with a story, to explain it with all its ramifications, and to dissect it down to 



is the law an ass? an idiot? 177

the smallest detail. The chances of any court successfully escaping such scru-

tiny would seem to be miniscule. Courts are very important players in today’s 

world. Editors and columnists point out with great regularity the import of 

judicial decisions. As society increasingly divides into special interest groups, 

each with its own agenda, courts will f ind it harder and harder to maintain the 

image of dispensing wisdom and justice from above the fray. Familiarity breeds 

contempt, and Nebraska’s court, like all the rest, is discovering that truism.

Ad Hominem

Most of the criticism of twentieth-century Nebraska courts focused on the 

opinions that they issued, the decisions that they made, and the results that 

they reached. More needs to be said about who reached those decisions, what 

their attributes were, or how well they judged. And what has been the impact 

of the Missouri Plan since 1962?22 Has Nebraska had better judges since they 

were appointed rather than elected? Although there has not been much written 

about the Missouri Plan in Nebraska, it is widely praised across the country.

One can only make a subjective judgment when comparing elected, pre-1962 

judges with appointed, post-1962 judges. There are really no objective stan-

dards for comparing elected to appointed judges, except for the reversal rates 

of cases reaching the supreme court. The Simmons court, which ended at the 

same time the Missouri plan took effect, reversed lower courts 33.45 percent 

of the time, including both civil and criminal cases.23 The White court, which 

followed it, had a reversal rate of 19.21 percent.24 The White court reviewed on 

appeal some judges who were electoral holdovers. The Krivosha court, starting 

in 1978, examined the work only of judges who had been initially appointed, 

with two or three exceptions, yet the reversal rate of the Krivosha court was 

21.43 percent.25 The Hastings court, the last of the four courts, had a reversal 

rate of 22.80 percent.26 At least part of this rating, however, has to be attrib-

uted to the second-degree murder chaos resulting from the Myers decision. The 

supreme court reversed the decisions of trial judges who followed the statute 

rather than the supreme court’s unfortunate reliance on outdated precedent, 

although it should not have. Thus it would appear that appointed judges fared 

better on appeal than their elected predecessors, but the appointed appellate 

judges were not so fortunate.

No woman had served on either the district court or supreme court bench 

prior to 1972, when Betty Peterson Sharp of Nebraska City was appointed to be 
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a district court judge. In 2006 Nebraska had nine women trial judges—Vicky 

Johnson, Karen Flowers, Jodi Nelson, Sandra Dougherty, Patricia Lamberty, 

Mary Gilbride, Teresa Luther, Terri Harder, and Kristine Cecava—out of f ifty-

four, one woman judge—Frankie Moore of North Platte—out of six judges on 

the court of appeals, and one woman—Lindsey Miller-Lerman—out of seven 

on the Supreme Court.27 Nebraska’s trial (district court) judges deal with cases 

involving rape, custody disputes, protection orders, child support amounts, 

and divorce. In 2002 approximately 30 percent of the Nebraska bar consisted 

of women. Women are thus seriously underrepresented on Nebraska’s judi-

cial rosters. A Gender Fairness Task Force, appointed by Chief Justice William 

Hastings in 1991, recommended the appointment of women judges in represen-

tative numbers relative to the population, calling it critical to achieving gender 

fairness in the Nebraska courts.

Nebraska had not had a black or Hispanic judge at the district court or ap-

pellate court levels until a black district judge—Marlin Polk—was appointed 

in Omaha in April 2005. One black female judge—Edna Atkins—served on the 

county court bench in Douglas County, two more are currently serving there, 

and two black judges—Wadie Thomas and Vernon Daniels—are serving on 

the juvenile bench. Although Nebraska does not have a substantial minority 

population, the minority population in the state has increased in recent years, 

and still those of non-Caucasian descent are unrepresented in the ranks of 

judicial officers. Most modern state supreme courts are quite diverse. Nebraska 

has failed to keep pace with the trend.28

Outstanding Judges

By reversing or affirming the work of the district judges, the supreme court has, 

in effect, rated them. The court also has had several favorites, whom it called 

to Lincoln frequently to sit with it.29 Except in those rare instances where the 

federal courts have examined the work of the Nebraska Supreme Court in crim-

inal matters, as on writs of habeas corpus, nobody has aff irmed or reversed 

the work of the supreme court. How the judges have performed over the years 

is therefore something of a mystery, though since 1984 the bar association has 

rated the supreme court judges on a number of points. But no rating exists for 

those judges on the Simmons and White courts who served prior to 1984.

Appellate judges can be rated on a variety of factors, including longevity on 

the bench, acceptance by the public and the practicing bar, quality of written 

opinions, willingness to take a stand in dissents or concurrences, output of 
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work, and intellectual leadership. If these factors are applied to the twenty-six 

judges who served under the four chief justices—Simmons, White, Krivosha, 

and Hastings—seven judges can be rated as outstanding, twelve as acceptable, 

four as unsatisfactory, and three served so brief ly that they did not establish 

a record for ranking.

The seven judges who have been outstanding justices, in chronological order 

of their initial ascension to the bench, are William B. Rose, George A. Eberly, 

Edward F. Carter, Adolph E. Wenke, Harry A. Spencer, Leslie Boslaugh, and 

Hale McCown. Three of the seven—Rose, Carter, and Boslaugh—were the 

longest-serving judges in the history of the Nebraska court. Carter served 

thirty-six years, Rose thirty-four, and Boslaugh thirty-three.30 Each judge was 

a prodigious worker. Carter wrote over 1,100 opinions while he was on the 

court, Boslaugh wrote 1,189, and Rose contributed 999. Carter led the Simmons 

court in opinions and in concurrences and was second in dissents. Boslaugh 

dissented 295 times over his career and concurred 205 times.

Carter was never opposed for office after he was elected in 1934. The one 

time he had a retention election, in 1964, his favorable retention percentage 

was 84.84 percent. Rose was never seriously challenged at the polls. Boslaugh 

experienced only retention elections. In f ive of them, he averaged a favorable 

vote of 78.43 percent.

Rose was an acknowledged expert on evidence. The bench and the bar alike 

praised Carter’s opinions. Chief Justice Simmons mentioned Rose’s intellec-

tual leadership in his dissent in Ruehle v. Ruehle.31 Chief Justice Krivosha spoke 

of Boslaugh’s vast knowledge of Nebraska law in his interview.32 So did jour-

nalist Dick Herman.33 Carter was the acknowledged leader of the conservative 

bloc on the court all during the Simmons years and was venerated by the great 

bulk of the practicing bar.

All three were willing to dissent when necessary. Witness Rose’s dissent 

in State ex rel. Ralston v. Turner, when he questioned the inherent powers of the 

court, or Carter’s dissent in Ruehle v. Ruehle, or Boslaugh’s powerful dissent in 

State v. Hunt.34

Rose wrote careful, thoughtful opinions. Boslaugh’s never said more than 

was necessary in reaching a decision. Carter was more prolix than either of the 

others, but his opinions were very hard to challenge either legally or logically. 

Rose and Carter worked without clerks to aid them for all of their careers, and 

Boslaugh worked alone as well in his early years on the court.
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George A. Eberly served with Simmons only until 1942. Appointed to 

the court in 1925, he was never opposed for reelection. Immensely popular 

with the practicing bar, he wrote very crisp, cogent opinions. The bulk of his 

seventeen years of service occurred before the Simmons era began, but his rep-

utation, coupled with his popularity with the public and the bar, and combined 

with the f ine mind displayed in his written work during the Simmons era, 

certainly stamp him as one of the best.

Adolph E. Wenke came to the supreme court to replace Eberly in 1942. He 

won his initial election by 407 votes out of 61,023 votes cast, a margin of three-

quarters of one percent.35 Thereafter, in three more elections, he ran unop-

posed. His entire service on the court took place during the Simmons regime, 

as he died in office in 1961. He wrote 411 opinions, dissented twenty-seven 

times, and concurred on twenty-one occasions. He was the leader of the lib-

eral bloc on the court. One judge who worked with both Wenke and Edward F. 

Carter said that the court was polarized between Carter, leader of the conser-

vatives, and Wenke. It was that judge’s opinion that Carter was much easier to 

work with, more friendly, and more tolerant of opposing views. Wenke had a 

tendency to put down those who disagreed with him with comments like, “No 

one in their right mind would believe that.” But Wenke appeared to have strong 

public acceptance in northeast Nebraska, and his outstanding athletic and ac-

tivities achievements at the University of Nebraska–Lincoln carried over into 

his professional life, as he was quite popular with the bar.

Wenke wrote well, and his inf luence among his colleagues over a span of 

eighteen years shaped many of the decisions of the court. He was definitely a 

force in moving the court into the modern world, especially in regard to the 

political philosophy of President Franklin D. Roosevelt. Interestingly enough, 

Wenke did not dissent in any of the Johnson v. Radio Station wow cases or in 

Hawk v. Olson, cases in which the Nebraska court attacked the federal judiciary 

that had become the capstone of modern Democratic philosophy after the U.S. 

Supreme Court switched directions in response to Roosevelt’s abortive court-

packing plan.36

Harry A. Spencer and Hale McCown complete the roster of outstanding 

judges. Spencer was a no-nonsense conservative, a veteran of both the county 

and district courts, and an untiring worker. He was politically astute and very 

careful and cautious in his off-the-bench behavior. McCown came to the court 

with no prior judicial experience but with a long and glittering record of bar as-
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sociation activities. An avid Democrat, he expressed a strong liberal concern 

for the rights of the poor, prisoners, and the under-privileged. Both Spencer 

and McCown spent eighteen years on the court. Spencer was elected in 1960, 

winning by a large majority, and scoring 84.69 percent and 84.12 percent in 

his two subsequent retention elections. McCown was the f irst supreme court 

judge appointed under the Missouri plan, and in his two retention elections he 

averaged 77.25 percent in favorable votes.

Both Spencer and McCown worked very hard. Spencer wrote 861 opinions in 

his years on the court, while McCown wrote 665. McCown dissented 217 times 

and concurred on 107 occasions, while Spencer dissented 154 times and con-

curred on f ifty-three occasions. McCown’s dissents were extremely well writ-

ten and made him the darling of the Lincoln Journal and the Lincoln Star, both of 

which frequently commented upon his being the conscience of the court. Both 

in the amount and quality of their output, the two judges deserve encomiums 

from the public and the bar alike.

McCown’s intellectual courage, his willingness to take a stand on diff icult 

issues, earned him the respect and admiration of the bar. He was well known 

and highly regarded among lawyers, as he had done a great deal of association 

work, serving as president of the Nebraska State Bar Association in 1961. In 

addition, McCown’s gracious demeanor, gentlemanly behavior, and strong 

character earned him friends wherever he went. He was an outstanding in-

dividual and was in this author’s opinion the single most outstanding judge 

during the period studied.

The Rank and File

Twelve judges fall within the “acceptable” category of Nebraska Supreme 

Court judges. In chronological order, they are Bayard H. Paine, Frederick W. 

Messmore, John W. Yeager, Elwood B. “Jimmy” Chappell, Paul E. Boslaugh, 

Robert C. Brower, Donald Brodkey, C. Thomas White, D. Nick Caporale, 

Thomas M. Shanahan, John T. Grant, and David J. Lanphier.

These twelve functioned adequately during their service on the court. 

Messmore, the longest serving of the twelve, may have been intellectually over-

matched by some of his colleagues, but he had excellent political skills and 

faced an opponent only in the f inal election of his career, when he eked out a 

narrow victory over another well-known Democrat in his district.37 Paine was 

a solid if somewhat prolix workman. Yeager was extremely popular with the 
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Omaha bar. A small man, he could not be pushed around. He authored some 

very cogent dissents that were polite but very f irm in tone.

Chappell was a masterful politician who made much of his service in World 

War I and his American Legion connections. He was fond of announcing at 

political rallies, “I’m Jimmy Chappell, your nonpartisan Republican candidate 

for the supreme court.” Paul Boslaugh was the soul of moral rectitude, a man 

of imposing presence and great dignity. Robert Brower, a bright and friendly 

country lawyer, spent only six years on the court because he was advanced in 

age when appointed, but he brought prior legislative experience to the court’s 

deliberations.

Donald Brodkey was quite intellectual, but he suffered from the belief that 

his opinions had to cover every conceivable issue from every conceivable van-

tage point. C. Thomas White, a bright and capable champion of the underdog, 

alienated much of the bar because of his irascibility and liberal bias. D. Nick 

Caporale was exceptionally intellectual, but some felt that he fell short in the 

area of common sense. He was very meticulous and precise, almost to the point 

of compulsiveness. Thomas Shanahan was popular among lawyers but angered 

his colleagues with biting personal attacks and strange work habits. His sting-

ing dissents and penchant for the trenchant phrase made him a favorite with 

the print media. John Grant was well liked by everyone and a very competent 

arbiter. David Lanphier had just begun to establish himself when term-limits 

advocates voted him out of office after he wrote an opinion throwing out a fa-

vorable vote on such limits.

The Rank

Four judges—Robert L. Smith, John E. Newton, Lawrence M. Clinton, and Dale 

E. Fahrnbruch—fell short of the mark as “acceptable” judges, either because 

of the quality of their work product, their behavior toward the bar, or their det-

rimental impact on the court’s collegiality.

Smith may have been a thoughtful and perceptive judge. It is very diff icult 

to ascertain, because his opinions were so hard to read and comprehend that 

the bar, press, and public struggled to decipher them. It was as though he were 

writing in Sanskrit much of the time. Appellate judges must not only decide 

issues properly but also state their arguments in language that can be easily 

comprehended. Smith failed utterly with the writing aspect. Because of his 

nocturnal work habits, he was virtually an unknown to most people, and his 

early retirement from the bench went unlamented.
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Newton would never have been on the supreme court had lawyers of greater 

ability been willing to take the job. At the time of Newton’s appointment, the 

northeastern quadrant of the state, from which he came, seemed deficient in 

legal talent. Governor Norbert T. Tiemann selected Newton virtually by de-

fault. He was no intellectual, and he was brusque and overbearing in his treat-

ment of lawyers. He preferred the golf course to the library, and his opinions 

were off-the-cuff, shoot-from-the-hip efforts that did a better job of setting out 

his political and philosophical points of view than of educating the trial bench 

and the bar as to the law. On one occasion, when the legislature was in the pro-

cess of redistricting the court, Newton told a representative of the media that 

the boundary line for his district had to end at the Douglas County line “be-

cause I don’t want any niggers in my district.”38 Taking him all in all, Newton 

would have to be ranked as the least capable of the entire aggregation.

Lawrence Clinton was capable, but he was extremely diff icult for his col-

leagues to deal with. One judge pointed out that Clinton refused to go along 

with any innovative efforts of the chief justice and court administrator’s office, 

and that Clinton, who died in office of a heart attack, killed himself by “just 

being mean.”39 Clinton was described as an “angry man.” He was a devout 

Catholic and fought bitterly with his colleagues over the court’s refusal to 

authorize the expenditure of public funds for Catholic schools.

The court construed Article VII, Section 11 of the constitution in two cases 

in 1976, and in both instances it struck down legislative aid to private schools 

and colleges because the constitutional language barred the appropriation 

of public funds to “any sectarian or denominational school or college.”40 The 

state constitution was slightly changed by the 1969–70 Constitutional Revision 

Commission, and in the primary election of 1972, voters approved a new word-

ing that allowed federal funds to be channeled to parochial students rather 

than to the institutions themselves. Clinton gleefully wrote the opinion in 

a case approving such payment, delighting in rubbing his cohort’s nose in 

the result.41

Dale Fahrnbruch was another capable judge, but one whose refusal to decide 

anything other than what he wanted to decide led the court into the slough of 

despond. Fahrnbruch wrote the ill-starred opinion in State v. Myers, the second-

degree murder case that started the Hastings court down the slippery slope 

to disaster.42 Fahrnbruch had dissented in State v. Pettit, the manslaughter 
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case decided several years previously, and he seized upon Myers as the vehicle 

for making his views about second-degree murder the law.43 In doing so, he 

relied upon a string of prior cases that had been repealed by subsequent legis-

lative changes. The weak precedent made no difference to him; he said what he 

wanted to say, and let the devil take the hindmost. As a trial judge, Fahrnbruch 

had irritated all who had to deal with him by his unfailing refusal to accept 

the work product of the bar. No order or judgment was ever submitted to him 

for approval without coming back for redrafting, covered with Fahrnbruch’s 

emendations. When he reached the supreme court, he could not correct the 

parties’ briefs, so he showed what he thought in the language of his opinions. 

Unfortunately, he did not always consider the ramifications of his actions.

One court official recounted a conversation with a member of the supreme 

court who was distressed over the ratings that Fahrnbruch, then a district 

judge, received in the bar polls. The judge could not understand the ratings 

because Fahrnbruch was a smart man and a very hard worker. The court of-

f icial replied that the prevailing position of the bar was that Fahrnbruch de-

served low ratings because of the terrible way he treated lawyers, both in court 

and in chambers.44

The court did not have to jettison the second-degree murder rule in Myers.

Had Fahrnbruch and his colleagues stopped to realize that they were going to 

free a number of convicted murderers by saying that the failure to instruct on 

malice was clear error, they could have set the matter down for reargument on 

their own motion and sought the position of the parties regarding the retroac-

tive impact of the new rule. But Fahrnbruch would brook no such niceties; he 

had spoken, and in his mind the law was as he announced it.

Rookies?

Three judges—Harvey M. Johnsen, John F. Wright, and William M. Connolly—

served so brief ly during the four supreme courts in question that it is not pos-

sible to rank them intelligently. After leaving the Nebraska court in 1940 for a 

career on the bench of the U.S. Court of Appeals for the Eighth Circuit, Johnsen 

went on to establish himself as one of the outstanding federal appellate judges 

in the country. Nebraska’s loss was America’s gain. And both Wright and 

Connolly, in the years that have elapsed since the end of the Hastings court, 

have proven to be very capable judges, writing cogent opinions and winning the 

approbation of the public and the bar in polls and retention elections.
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Hail to the Chiefs

Utilizing the same criteria for the four chief justices as for their brethren, one 

can, with intellectual honesty, deem all four of them to have been outstanding. 

Each chief justice made a significant impact on his court, the bar, and the law. 

But it is appropriate to go beyond that categorization and rank them in order 

of their impact, their attributes, and their legacy. Rated against a mixture of 

objective and subjective factors, Krivosha ranked first, Hastings and Simmons 

tied for second and third, and White f inished last.

Krivosha, while demonstrating more interest in administrative matters than 

White or Hastings, managed to lead his court in opinions written, dissents, 

and concurrences. He wrote all his own opinions and read the briefs in every 

case filed to determine if the case should be heard en banc or if it could be heard 

by a f ive-judge panel. There is no question that he was the hardest worker of 

anyone on the court in the modern era. He gave over two hundred public ad-

dresses each year, speaking in such diverse places as bar meetings, service club 

luncheons, and high school and college graduations.

Krivosha was very bright and an excellent writer. His powerful dissent in 

Sporhase, a case in which he was the only dissenter, was adopted almost in toto by 

the U.S. Supreme Court.45 His dissents in death penalty cases led federal courts 

to stay executions in almost all his dissenting cases, permitting only Harold 

Otey and Robert Williams to go to the electric chair. Krivosha concurred in the 

opinion in the John Joubert case, arguing that there was only one valid prong 

in aggravating circumstance (1)(d), the “exceptionally heinous” prong. The 

federal Eighth Circuit narrowly accepted the validity of the second prong, how-

ever, in 2003 in Moore v. Kinney.46

Krivosha started the practice of meeting with bar leaders to discuss common 

concerns. He took the supreme court on the road, sitting at both the University 

of Nebraska and Creighton University law schools. He instituted a joint ad-

mission ceremony with the federal district court. More than anything else, 

Krivosha lifted the veil of secrecy from the work of the court. Especially in a 

state with as strong a tradition of Populism as Nebraska, government should 

operate in the public arena as frequently as possible, and Krivosha certainly 

told both the public and the bar what the court was doing and what it was likely 

to do in the future.

Of course, there were problems with the Krivosha administration. His col-

leagues resented his frequent speaking ventures. They showed no willingness 
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to follow his lead on administrative matters. He was unable to carry his excel-

lent relationship with bar leaders over to the rank and f ile of the bar. And he 

unwisely became embroiled in a very public controversy with Mike Royko con-

cerning the Hunt case.

But all in all, whether using legal formalism or legal realism, Krivosha 

pulled his court further into modernity than did any of his peers in the post of 

chief justice. His court was often contentious. Although the court led by Paul 

White dissented most, Krivosha led all of the chief justices in the number of 

dissents, the percent of dissents, the number of dissenting opinions written, 

and most importantly, in the number of times he was the sole dissenter. His 

performance runs counter to the leadership notions of scholars Tarr and Porter 

and Ducat and Flango, who argue that chief justices with high individual and 

court dissent rates were displaying deficiencies in leadership. Krivosha, and 

to a considerable extent Robert Simmons, both utilized the dissent as an ed-

ucational device to show conservative courts how the law was changing, even 

out on the hustings.

The Nebraska Supreme Court is obviously different than the courts stud-

ied by political scientists. All the judges who consented to be interviewed—

Krivosha, Hastings, McCown, and Boslaugh—stated that the historical pattern 

in Nebraska has been for the chief justice not to pressure or attempt to inf lu-

ence his colleagues to reach a certain result. All the persuasion is open and 

aboveboard and takes place in the presence of all the court members, either at 

the case conference held immediately after a case is argued—when the judge 

assigned the opinion, rather than the chief justice, solicits the thoughts of the 

other judges concerning the case—or sometimes later, at the opinion confer-

ence, when the judge who has written the opinion presents it to the rest of the 

court for approval. Apparently, not even much discussion or persuasive activ-

ity takes place in the interim between the f irst and second conferences, while 

the opinion is being drafted.

This pattern is very different from the routine followed on the U.S. Supreme 

Court, where justices jockey for position all the time. If a Nebraska chief jus-

tice, for reasons of practice, tradition, or otherwise, feels constrained in 

attempting to persuade his colleagues during the decisional process, a dissent 

is virtually his only avenue to demonstrate to them their errancy and attempt 

to change their thinking for future cases.

It is diff icult to differentiate between the effectiveness of Hastings and 
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Simmons. Hastings had one major triumph—the formation of the court of 

appeals—and a lesser one, in the Gender Fairness Task Force. But he also had 

two significant setbacks: the second-degree murder mess, and the worsening 

of relations with the bar and law schools over the “bright line” rule. Simmons 

enjoyed cordial relations with the bar, but his court engaged in fruitless rail-

lery against the U.S. Supreme Court. In a rather protracted period of intramu-

ral name-calling as the result of Ruehle v. Ruehle, the court found it hard to shake 

off the stultifying effects of six judges of similar background serving together 

for eighteen years.

Simmons was spared dealing with an inquisitive press. In his day the press 

never acknowledged that Franklin Roosevelt was crippled or that Dwight 

Eisenhower had a mistress, or that John Kennedy was a philanderer of epic 

proportions. No untutored television news anchors distilled major opin-

ions into thirty-second sound bites. Simmons was blissfully spared the bur-

dens Hastings had to bear in dealing with the media. Perhaps if Myers had 

been decided in 1954 instead of 1994, no one would have noticed but a few 

prosecutors.

Simmons dealt with a much smaller bar than did Hastings, a bar that was 

recently integrated and spared from legislative oversight by supreme court 

action. Continuing legal education, a thorn in Hastings’s f lesh, was virtually 

unknown in Simmons’ day. The number of women practicing in the entire state 

in the Simmons years could f it comfortably in the supreme court’s cramped 

courtroom. Conditions were much easier and more pleasant for Simmons than 

for Hastings.

The Hastings court tried to def lect criticism from individual judges by adopt-

ing the use of the per curiam opinion in 19.20 percent of its cases, a total of 501 

such opinions. In contrast, seven of the 4,065 opinions issued by the Simmons 

Court were per curiam.

Virtually untroubled by outside elements, the Simmons court took sum-

mers off, cranked out an average of 162.6 cases a year (less than half as many 

as Hastings and his colleagues decided), and faced new legal concepts and 

techniques only toward the end of its era. Because of the very dissimilar peri-

ods in which they worked, the Simmons court judges, who generated little if 

no controversy, cannot be rated above the hardworking but sometimes over-

whelmed members of Hasting’s court. But even though they were often en-

gulfed by their caseload, discordant elements in the bar, and society at large, 



the Hastings court had an obligation to get it right, and on at least two major 

occasions, they fell short. Accordingly, by weighing the two courts in the bal-

ance, the scales do not tip in either direction.

The least successful of the four courts was the one headed by Paul White, 

not because of the poor quality of its work, but because of the unfortunate 

personal peccadilloes of its leader. White’s personality quirks—his fondness 

for strong drink, noxious cigars, and interminable accounts of irrelevant mi-

nutiae—made him the butt of many lawyer jokes.

White’s court enjoyed acceptable relations with the organized bar until it 

began to show disapproval of making continuing legal education mandatory. 

The court was reluctant to entertain any such idea because of perceived diff i-

culty in enforcing compliance.

The White court had the highest dissent rate of any of the four courts exam-

ined. White dissented ninety-seven times, or 2.33 percent of the cases heard by 

his court, but he only wrote thirty-nine dissenting opinions, preferring to join 

in the opinions of others. He frequently complained about the administrative 

burdens he was forced to assume midway through his term. Both colleagues 

on the court and subordinates in the court administrator’s office expressed the 

Table 18. Court statistics

simmons  white krivosha hastings

Years as chief 25 16 9 8
Av. no. cases per year 162.60 259.25 390.33 326.12
Total cases decided 4,065 4,148 3,513 2,609
Total cases affirmed 2,264 3,033 2,380 1,645
% of total cases affirmed 55.69 73.11 67.74 63.05
Total cases reversed 1,360 797 753 595
% of total cases reversed 33.45 19.21 21.43 22.80
Criminal cases as % of all cases 9.30 29.82 25.93 31.04
Criminal cases affirmed 250 1,081 694 604
% of criminal cases affirmed 66.13 87.38 76.18 74.56
Criminal cases reversed 98 104 90 129
% of criminal cases reversed 25.92 8.40 9.87 15.92
Total cases with dissents 265 470 379 227
% of total cases with dissents 6.51 11.33 10.78 8.70
Total cases with concurrences 90 302 432 162
% of total cases with concurrences 2.21 7.28 12.29 6.20
Per curiam opinions 7 57 621 501
% of per curiam opinions 0.17 1.37 17.67 19.20



view that White shunned administrative details as though they were the plague 

and wanted to bother only with cases of the utmost gravity.

Civility among members of the White court appeared to be strained, if the 

potshots court members took at each other in their opinions can be utilized as 

evidence. It was not at all uncommon for members to respond to dissents or con-

currences with ad hominem blasts at the offending dissenter. White judges threw 

in personal statements or concurred with their own opinions on more than one 

occasion, circumstances that did not show up on the other three courts.

Finally, despite the opinion output of the White court (4,148 total), the court 

began to sink under the weight of the hundreds of cases being appealed every 

year. During White’s tenure, the length of time between f iling a case and de-

ciding it expanded exponentially. The court’s efforts toward expediting the 

process appeared to fail.

Tables 18 and 19 offer a factual comparison of the four courts. Table 18 sets 

out statistics for the courts; table 19 shows the decisional efforts of the four 

chief justices.

Conclusion

How should one rate the performance of the Nebraska Supreme Court as an in-

stitution, rather than as a collection of individuals, over the years from 1938 to 

1995? The court declined in the opinion of the public and the legal profession 

over that span of time. But was the decline justif ied?

Judges must play the hands they are dealt. They cannot go into the commu-

nity and look for issues to decide. They rule only on actual cases or controver-

Table 19. Decisional efforts of chief justices

simmons white krivosha hastings

Total cases decided 4,065 4,148 3,513 2,609
Opinions written 529 545 386 258
Opinions as % of total cases 13.01 13.13 10.98 9.88
Rank on court in opinions 3 3 1 4
Total dissents 75 97 139 26
Dissents as % of total cases 1.84 2.33 3.95 0.99
Dissenting opinions written 60 39 106 4
% of dissenting opinions written 80 40.20 76.25 15.38
Total sole dissents 33 2 63 1
% of dissents as sole dissenter 44 2.06 45.32 3.84
Rank on court in dissents 1 4 1 6
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sies. The bar has a responsibility in the development of any body of jurispru-

dence, a charge that is shared with the appellate courts. The bar must push for 

new and innovative rules that ref lect the needs of society and present issues to 

the courts for them to hand down new precedents.

The Simmons court may be criticized for its lack of innovation, because it 

simply tried to maintain the status quo over a quarter of a century. But if the 

bar did not ask for new rules and sweeping change, the court cannot take all 

the blame. The Simmons court satisfied the needs and ref lected the mood of 

mid-century Nebraskans, serving a society that had not yet come to grips with 

the reality of societal change.

Societal and cultural change enveloped Paul White’s court. In its decisions 

in Stadler v. Curtis Gas Inc. and Prendergast v. Nelson, it showed some signs of 

accommodating innovation.47 But the White court showed a marked reluc-

tance to move forward when it upheld the guest statute in Botsch v. Reisdorff.48

In criminal cases it approved virtually every death penalty case it got its hands 

on and generally followed the conservative bent of its leader, who decried the 

result in Stadler.

The Krivosha court mirrored society. The court’s rulings in Sporhase and 

Little Blue N.R.D., both civil cases, had to please agricultural interests by pro-

tecting water from out of state interests and making it more available to in-

state users.49 The U.S. Supreme Court’s reversal of Sporhase cannot be attributed 

to Nebraska’s judges, other than Krivosha himself. The decision in ConAgra

had to please Nebraska’s stockholders, angering only Charles “Mike” Harper 

and a few other acquisition-minded corporate moguls.50 Criminal cases were 

another story. The excruciatingly minute scrutiny of death penalty appeals, 

mandated by the U.S. Supreme Court, revealed a serious philosophical schism 

on the court, and the Hunt decision, arguably the court’s worst ever, pleased no 

one and angered almost all who learned of it.51

The Hastings court was caught in the same civil-criminal dichotomy as the 

Krivosha court. Its civil jurisprudence, with the exception of the “bright line” 

rule that attempted to return the court to the glories of yesterday, was quite 

modern and straightforward.

Discussing the “bright line” rule, Harvey Perlman stated that at least a 

“couple of judges” on the Hastings court were quite proud of the ethical rules 

that they had developed and wanted ethics to be as they were years before, 

prior to the huge increase in the number of lawyers.52 Bernard Schwartz, one 
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of America’s leading legal historians, theorizes that judges often carry the atti-
tudes of an prior generation because of the way they are chosen and the average 
length of their tenure. Because legislators are elected at shorter intervals, their 
viewpoint is more likely to ref lect that of the younger generation. Judges have 
their roots in the past more than others in public life, and as a consequence, 
they may be slow to accept change, a view that would appear to be sustained by 
the “bright line” rule.53 Still, the Hastings court’s leadership role in promot-
ing an intermediate court of appeals was significant and did much to relieve 
the backlog of cases that denied justice because of delay.

When Nebraska created the court of appeals, there were almost one thou-
sand five hundred cases on the appellate docket, and litigants were waiting up 
to three years to have cases decided. By the summer of 2001 there was a backlog 
of only one hundred cases, and most cases were being heard within six months 
of being f iled. In the f irst ten years of its existence (1992–2001) the court of ap-
peals disposed of 6,032 cases without opinions and issued 4,911 opinions, both 
published and unpublished.54

In criminal matters, the court was another story. In the Myers case and its 
offshoots, the court confused the law regarding second-degree murder, anger-
ing the public, the press, and the bar.55 The accomplishments of the court van-
ished in the f irestorm of criticism that followed its ill-considered opinions.

But over the years, the decisions of the court ref lected the work of good 
people, with just a handful of notable exceptions, trying hard. The Myers case 
was the result of the misconception of one judge who ignored reality to reach 
the decision he wanted. The opinions of the U.S. Supreme Court made the Hunt
case and the other sentencing cases necessary.

Thus, the court cannot be seriously faulted for what it did not do. Perhaps 
more criticism is warranted for what it did do. Most critically of all, it fell 
short of the mark in instilling public and professional confidence in the jus-
tice system. If the people do not want to turn to the courts to resolve their dis-
putes, what is left? Trial by combat?

As a product of society, law constitutes an effort to codify and explain the 
needs and the wants of the populace. But the supreme court can struggle to 
ascertain those needs and wants and accommodate them, if in doing so the 
rights of the minority segments of society are trampled upon. The public may 
think, like Mr. Bumble, that the law is an ass or an idiot. But the unfortunate 
man convicted of rape who is subsequently freed because of dna evidence 
might not think so.



Judges may never be able to escape entirely from bad press and public out-

rage. Courts must try their best to remain open to new and innovative theo-

ries and to balance the needs of society with the protection of minorities. To 

do so, judges must be realists, not legal formalists. They need to know the im-

plications of each decision. The court can then pick and choose from existing 

precedent to clothe its action. The Nebraska courts studied here did not often 

consider the societal implications of their decisions. If they did consider the 

wider ramifications on occasion, they refused to admit it to anyone. All the 

Nebraska judges interviewed state that the Nebraska court was a formalistic 

court, one that simply applied precedent to each factual situation it confronted. 

But the court does not have to follow this pattern. In making their decisions, 

judges are entitled to consider information that anyone would know; they may 

resort to common sense.56

Had the Nebraska judges been more aware of the impact of their decisions 

on society, they might well have been more accepted by the public. A court need 

not cast aside its existing rules, having enough precedents to manage most of 

the situations it will face. If the court encounters an issue that it has never con-

sidered, it can decide the case as it sees f it. But in any event, the court should 

consider all the ramifications of its action before making a decision, and then 

it can choose a rule from among existing precedents that will bring about the 

desired result. Predictability is cast aside only when the court refuses to apply 

any existing precedent. Nebraska’s judges, like Procrustes, should be able to 

tailor a solution to f it any situation. After all, America is a common-law coun-

try, and judges in common-law countries make the rules. Even though legisla-

tures pass laws, judges interpret them, and while judges say that they defer to 

the legislature, they do not always do so. A determined court can turn even the 

most clearly written law upside down.57

Had the Nebraska judges followed Procrustes’ lead in the past half century, 

the public and the bar would have been more accepting of them. And it is that 

acceptance, that willingness on the part of the citizenry to submit disputes to 

others to decide in an orderly and peaceful fashion, that is the hallmark of a 

rational and peaceful society. Salus populi suprema est lex: the people’s good is 

the highest law.
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Appendix 1

Associate Justices of the Nebraska Supreme Court, 1938–95

William B. Rose, 1909–43

Rose came to Nebraska in 1888, after having been admitted to the Pennsylvania 

bar. From 1890 to 1908, he was an assistant attorney general. In 1908 the size 

of the court increased from three to seven judges, and Rose was one of four 

new members appointed by Governor George L. Sheldon. The increase in the 

size of the court was an attempt to lessen railroad inf luence over it. Sheldon, a 

Republican, campaigned on what appeared to be a Populist platform, assail-

ing the railroad’s inf luence over the court and legislature through its distri-

bution of the free railroad pass. He won the election of 1906 handily and was 

no doubt pleased to appoint Rose, who had been chairman of the Republican 

State Committee in 1906, and who had been instrumental in having the gop

convention nominate Sheldon for the gubernatorial seat. While on the court 

Rose authored 999 signed opinions, eighty signed dissents, and seven concur-

rences. In 1936 William Wigmore, dean of the Northwestern University Law 

School, named him one of the twenty-two best state court judges in the coun-

try on the law of evidence.

George A. Eberly, 1925–43

Eberly was appointed to f ill a vacancy on the court in 1925 and was never chal-

lenged in an election until he retired in January 1943. He was a graduate of the 

University of Michigan Law School and practiced in Stanton, his hometown, 

until he was appointed to the court. During the Spanish-American War, Eberly 

was a sergeant in Grigsby’s Rough Riders cavalry troop. He rose to the rank of 

colonel in the Nebraska National Guard and commanded the Fourth Nebraska 

Infantry on the Mexican border in 1917.

Bayard H. Paine, 1931–49

Bayard Paine moved to Grand Island with his parents from Painsville, Ohio, 

when he was one year old, and he resided in Grand Island until his death over 

eighty years later. He graduated from Northwestern University and taught 
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school for a short time, read law in a Grand Island law office, and spent one 

year at the University of Michigan Law School. He became a state district judge 

in Grand Island in 1916 and served until he was elected to the Nebraska Supreme 

Court in 1930. He served on the supreme court for eighteen years, retiring in 

January 1949. A Methodist, Paine for years served as a trustee of both Nebraska 

Wesleyan University and Southern Methodist University in Dallas. A voracious 

reader, he maintained a very extensive personal library, wrote a small volume of 

Nebraska history entitled “Pioneers, Indians and Buffaloes” in 1935, and also 

contributed some law-related articles to Nebraska History.

Edward F. Carter, 1935–71

Edward F. Carter, the longest serving judge in the history of the Nebraska 

Supreme Court, had a thirty-six year stint on the court, and for twenty-two of 

those years he was the senior judge in point of service. After his military ser-

vice in World War I, he practiced in Bayard until he was elected to the state dis-

trict bench in 1926. When he took office on the supreme court in January 1935, 

he was the youngest member of the court in the history of the state. He wrote 

some eleven hundred opinions while on the court, and his colleagues praised 

the clarity and cogency of his writing. He served as president of Cornhusker 

Boys State for thirty-three years. He was never challenged in an election during 

his service on the court.

Frederick W. Messmore, 1937–65

Frederick Messmore, an Iowa native, graduated from Creighton University 

School of Law in 1912 and began a law practice in Beatrice. He became county 

attorney in 1914 and served until 1918, when he enlisted in the army. Prior to 

entering public service, he was active in Democratic Party affairs. While in the 

army he contracted inf luenza and became very ill, but he recovered in time 

to be discharged in 1919. Returning to Beatrice, he was elected county judge 

in 1920 and district judge in 1928. In 1937 he was appointed to the Nebraska 

Supreme Court by Governor Cochran to f ill the vacancy left by the death of 

Judge Edward Good. He served until January 1965, when he retired. His only 

electoral challenge came in 1958, when he defeated Hebron attorney W. O. 

Baldwin, a Democratic stalwart, by a vote of 22,751 to 20,023.

Harvey M. Johnsen, 1939–49

Harvey M. Johnsen served on the court only brief ly. A native Nebraskan, he 

graduated from the University of Nebraska College of Law in 1919. He practiced 
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in Omaha after graduation and was president of the Omaha Bar Association in 

1931. In 1937 he was selected as the f irst president of the newly integrated (uni-

fied) Nebraska State Bar Association. Governor Cochran appointed him to the 

supreme court in November 1938 to fill the vacancy caused by the death of Judge 

L. B. Day, but he delayed taking the bench until he f inished his term as presi-

dent of the bar. In 1940 Franklin D. Roosevelt appointed him to the U.S. Court 

of Appeals for the Eighth Circuit, where he served as an active judge until 1965 

and thereafter on senior status, until his death in 1976.

John W. Yeager, 1941–65

John W. Yeager, a district judge from Omaha, ran unopposed in 1940 to f ill 

Harvey Johnsen’s seat. A native of Indiana and Texas, he came to Omaha in 

1915. He interrupted his practice to serve in the U.S. Army during World War 

I. He joined the Douglas County Attorney’s office in 1921 and served there for 

twelve years, becoming chief deputy in 1931. In 1933 he was elected a district 

judge in Omaha, and he served as a district judge until he was elected to the 

supreme court.

Elwood B. Chappell, 1943–61

Elwood B. Chappell, who replaced William Rose on the court, came to the 

court from the district bench in Lancaster County in January 1943. Chappell 

was a graduate of the University of Nebraska, earning both a bachelor of arts 

and a degree in pharmacy. He supported himself during his college years by 

working part-time as a barber. He graduated from the University of Nebraska 

College of Law in 1916. He practiced in Lincoln until enlisting in the service 

during World War I. He returned to Lincoln after the war and resumed his prac-

tice. In 1920 he served as commander of Lincoln’s American Legion Post. In 

1923 he was appointed police judge and then became the first judge of Lincoln’s 

municipal court in 1925. He was elected to the district court in 1928 and served 

there until his election to the supreme court. In 1940 he served as president of 

the Nebraska State Bar Association.

Chappell’s 1928 campaign for district judge showed his political acumen. 

He ran against the incumbent, Mason Wheeler. During the campaign, Wheeler 

made a speech in the rural county town of Bennet, in which he said that as a 

judge he made sure that everyone, from the banker to the barber, received jus-

tice. Chappell had retained his barber’s union card from his university days. 

He and his campaign manager, Guy Chambers, one of Lincoln’s finest lawyers, 
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spread the word to barbers throughout the county that Wheeler had insulted 

them. Every barbershop in the county backed Chappell to the hilt. Wheeler’s po-

sition grew worse when, speaking at Hallam, he tried to rectify the mistake by 

saying that he meant “banker to bricklayer” rather than “banker to barber.” He 

thus earned the enmity of all the bricklayers, and Chappell won in a walk. He 

served as a district judge until he was elected to the supreme court in 1942.

Adolph E. Wenke, 1943–61

Adolph E. Wenke, who filled George Eberly’s seat on the bench, was a resi-

dent of Stanton like Eberly. Wenke graduated from the University of Nebraska 

College of Law in 1923 after a stellar college career in which he played tackle 

on several powerful Nebraska football teams, participated in track, and was 

elected to the Innocents Society. After he graduated from law school and passed 

the bar, he played a year of professional football with Milwaukee’s team in the 

National Football League.

Wenke went to Stanton in 1924 to practice and served as county attorney, city 

attorney, a member of the school board, a trustee of Doane College, and com-

mander of the Stanton American Legion post. In 1936 he was an alternate dele-

gate to the Democratic Party’s national convention. He was appointed a district 

judge in February 1938, and he served there until his election to the supreme 

court in November 1942. In 1943 he was president of the University of Nebraska 

Alumni Association. During his terms on the supreme court he often served as 

a referee for the National Railway Adjustments Board and the Railroad System 

Board of Adjustment and as a member of the Presidential Railroad Emergency 

Board. He died in office in March 1961.

Paul E. Boslaugh, 1949–61

Paul Boslaugh, who was elected to the supreme court in 1948 when Bayard 

Paine declined to run again, became the oldest judge ever to sit on the court. 

He was too old to serve in World War I. Like Chappell and Harvey Johnsen, 

Boslaugh was a past president of the Nebraska State Bar Association and was 

a member of the 1937 committee that successfully recommended the integra-

tion of the Nebraska bar. He was a member of the House of Delegates of the 

American Bar Association from 1942 to 1954. He served on the supreme court 

until January 1961, when his son, Leslie, succeeded him. Paul Boslaugh gradu-

ated from the University of Nebraska College of Law in 1903 and began to prac-

tice in Harvard, Nebraska, the same year.
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Leslie Boslaugh, 1961–94

Leslie Boslaugh graduated cum laude from Nebraska’s law school in 1941 and 

served as an assistant attorney general and a member of the Statute Revision 

Commission until he entered military service in World War II. An army offi-

cer in the European theater, he was discharged in August 1946 and returned 

to the attorney general’s office. When his father was elected to the supreme 

court in 1948, Leslie went back to Hastings and practiced with his father’s part-

ner, Lester Stiner. In 1960 he was elected to the supreme court to succeed his 

father. Leslie Boslaugh belonged to the American Legion, Veterans of Foreign 

Wars, and a number of Masonic bodies, although he was not the inveterate 

joiner that many of his colleagues were. He was a great railroad buff and col-

lector of model railroad cars and brass engines. He retired from the court in 

1994, having served thirty-three years, the third longest tenure of any judge on 

the Nebraska Supreme Court.

Harry A. Spencer, 1961–79

Harry A. Spencer, who succeeded E. B. Chappell in January 1961, was born 

in Bishops Walton, England. His family shortly thereafter came to Nebraska, 

where he graduated from Omaha South High School, the University of 

Nebraska, and, in 1930, from Nebraska’s College of Law (cum laude). He prac-

ticed in Lincoln for a number of years before he was elected county judge in 

1945. In 1951 he was elected to the district bench, where he served until his 

election to the supreme court in November 1960. Spencer was a delegate to the 

Republican Party’s National Convention in 1936 and again in 1940. He was an 

active member of Kiwanis, having held a regional leadership position in the 

club, and participated in all the Masonic bodies. Involved in bar association ac-

tivities, Spencer served as a member of the House of Delegates of the American 

Bar Association for a number of years, representing the judicial administra-

tion section. Spencer retired from the court in 1979. As senior associate judge, 

he served as acting chief justice for a brief period between Paul White’s retire-

ment and Norman Krivosha’s appointment in 1978.

Robert C. Brower, 1961–67

Brower came to the court after Adolph Wenke’s death in March 1961, and he 

served until his retirement in 1967. Brower graduated from the University of 

Michigan School of Law in 1919 and practiced railroad law in Kalispel, Montana, 

until 1922, when he returned to Fullerton after his father’s death. He served on 
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the Fullerton school board, as Nance County Attorney during World War II, and 

as a Nebraska state legislator from 1953 to 1957. He was an active Democrat, and 

Governor Frank Morrison appointed him to keep a good Democrat in Wenke’s 

seat. He was a member of the Elks and the Eagles lodges.

Hale McCown, 1965–83

McCown was a Democrat, the leading lawyer in Beatrice, and the head of its 

most prestigious f irm. He was a graduate of Duke Law School, where he had 

been a friend and classmate of Richard Nixon. McCown’s undergraduate edu-

cation was at Hastings College. He practiced in Portland, Oregon, from 1937 

to 1942, and then served as an officer in the U.S. Navy until 1945. He returned 

to Beatrice to practice after his military service, where he was active in civic af-

fairs, holding several leadership positions in the local Presbyterian church and 

serving as president of the Nebraska State Bar Association in 1961.

Robert L. Smith, 1965–73

Smith was the son of Seymour Smith, one of Omaha’s most beloved lawyers. 

He was a graduate of Southern Methodist University and Creighton Law School 

and served as a state district judge in Omaha from 1961 to 1965. He served only 

brief ly on the supreme court, resigning in 1973.

John W. Newton, 1967–77

A very conservative justice, Newton became a state district judge in 1956. He 

was Dakota County Attorney from 1928 to 1956. He was a close personal friend 

of Paul White. Newton died in 1984 after leaving the court in 1977. White gave 

a glowing eulogy of Newton at memorial services held by the court in 1984, far 

different than the repetitive remarks he made at services for other departed 

judges when he was chief justice.

Lawrence M. Clinton, 1971–82

After serving in World War II and graduating from Creighton’s law school, 

Clinton practiced law in Sidney, Nebraska. He came directly to the supreme 

court from his law practice. He suffered heart trouble for several years before 

he died in office in 1982.

Donald Brodkey, 1974–82

Brodkey was a South Dakota native. He graduated from the University of 

South Dakota and the University of Iowa College of Law. He began practicing 
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in Omaha in 1933 and served as a district judge in Omaha from 1960 until 1974, 

when Governor Exon appointed him to the supreme court. He was a friendly, 

warm, and garrulous personality, an inveterate photographer, and was both 

intelligent (a member of Phi Beta Kappa, the Order of the Coif, and the Iowa 

Law Review) and reasonable. His one f law as a judge was the length of his opin-

ions. His scholarly approach prompted him to consult and cite every conceiv-

able authority.

C. Thomas White, 1977–98

White was a native of Humphrey, Nebraska. He graduated from the Creighton 

University Law School in 1952 and began practicing in Columbus. He served 

as Platte County Attorney from 1955 to 1965. Governor Morrison appointed 

him to the district bench in 1965, and Governor Exon placed him on the su-

preme court in 1977. A Roman Catholic, White served in the U.S. Army during 

1946–47. Even as a young district judge, White manifested a stern, gruff de-

meanor on the bench. The bar viewed him as plaintiff-oriented, especially in 

cases where insurance companies represented the defendants.

D. Nick Caporale, 1982–98

Caporale, a brilliant man, attended law school after service as an officer in 

the U.S. Army. He was awarded the Bronze Star for his service in Korea from 

1952–54. From the time he graduated from law school at the University of 

Nebraska until he was appointed to the district bench in 1979, he had a f ine 

career as an excellent trial lawyer with a prestigious Omaha law firm. A man 

of slight stature, he was extremely cordial and well liked and respected by his 

peers.

Thomas M. Shanahan, 1983–93

Shanahan was a graduate of Notre Dame and the Georgetown University School 

of Law. He practiced with a leading law firm in Ogallala from 1959 until his ap-

pointment to the court. He was a very capable lawyer and had been very active 

in the work of the state bar. He was serving on its executive council at the time 

of his appointment.

Shanahan’s work habits were similar to those of Robert Smith. He often 

stayed at home during the day and worked in his capitol office at night. He was 

a frequent dissenter, and his dissents often contained barbs aimed at his col-

leagues, a practice that did not make him many friends. Several members of the 
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court pointed toward Shanahan’s criticisms when he was being considered for 

appointment to the U.S. District Court, a position he won in 1993.

John T. Grant, 1983–93

Grant, a charming and affable jurist, loved golf. He had practiced in Omaha 

since his graduation from Creighton Law School in 1950. He was appointed to 

the district bench in Omaha in 1974. Before assuming his seat on the district 

bench, he was very active in the work of the Omaha bar and served as its presi-

dent. An accomplished storyteller with a rollicking sense of humor, Grant was 

very popular with lawyers and maintained his interest in bar activities.

Dale E. Fahrnbruch, 1987–96

Fahrnbruch, a Lincoln native, received his law degree from Creighton University 

in 1951 and then served as a reporter for the Lincoln Journal from 1951–53, during 

which time he received the Pulitzer Prize for an extensive series on f lood con-

trol. After reporting for the paper he became an assistant county attorney, 

serving in that post until 1959, when he joined an established Lincoln f irm. In 

1973 he was appointed to the district court in Lincoln, and he served there until 

he replaced William Hastings on the supreme court in 1987, after Hastings 

was promoted to chief justice. A member of the Kiwanis club, Fahrnbruch had 

served as president of Lincoln’s Child Guidance Center before assuming the 

bench.

David J. Lanphier, 1993–97

Lanphier was an Omaha native who graduated from Creighton University in 

1967. He attended Fordham University Law School, attaining his jd in 1971. 

From 1972 until 1992, he practiced law in Omaha.

Lanphier served on the Omaha City Personnel Board from 1984 to 1989 and 

was chair of the board during 1988–89. He also was a member of the Nebraska 

Crime Commission in 1992.

John F. Wright, 1994–

Wright graduated from the University of Nebraska College of Law in 1970 and 

then joined his family’s f irm in Scottsbluff. His father, Floyd, and his uncle, 

Flavel, who practiced in Lincoln, had both been presidents of the Nebraska 

State Bar Association. Wright was active in bar work himself, serving as pres-

ident of the Western Nebraska Bar Association in 1986. He served a number of 

years on the Scottsbluff school board and twice as its president. An elder and 
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deacon in the Presbyterian Church, he was a member of the Scottsbluff Rotary 

Club until he moved to Lincoln in 1992 after his appointment as one of the six 

original members of the Nebraska Court of Appeals.

William M. Connolly, 1994–

A gregarious, red-haired Irishman, Connolly graduated from Creighton Law 

School in 1963 and went to Hastings, where he took a post as deputy county 

attorney from 1964–66. He served as county attorney from 1967–72 and then 

joined one of Hastings’s better law firms, where he practiced until he was ap-

pointed to the court of appeals in 1992 as one of the original six members. He 

was president of the county attorney’s association in 1972, served in the House 

of Delegates of the state bar association, and was a member of the bar’s execu-

tive council at the time of his appointment to the court of appeals.



Appendix 2

Letter to Charles M. Harper

March 14, 1986

Charles M. Harper, Chairman

ConAgra, Inc.

ConAgra Center

One Central Park Plaza

Omaha ne 68102

Dear Mr. Harper:

On Saturday, March 8, 1986, the Omaha World-Herald carried a news story in 

which you commented upon the supreme court decision in ConAgra v. Cargill.

You were quoted as having made some statements about the quality of justice 

in Nebraska and Chief Justice Norman Krivosha, which I believe to be inaccu-

rate and harmful to the public’s understanding of the judicial process. As a 

consequence, on behalf of the Nebraska State Bar Association, I feel impelled 

to set forth my position.

First, let me say that I can understand your disappointment, and even anger, 

at the reversal of the judgment in ConAgra’s favor. Almost every lawyer who 

practices frequently before the supreme court has had the experience of losing 

a hard-won verdict in the lower court. It is often a shattering blow. But it is in-

herent in the nature of the appellate process that a reviewing court can disagree 

with, and reverse, the decision of the trial court. There is no more presumption 

that the higher court was wrong than there is that the lower court was right.

I do regret that an executive of your ability and experience, exposed daily to 

the highly competitive world of corporate activity, would give vent to your frus-

tration by suggesting that the decision was a miscarriage of justice, and by im-

plying that Chief Justice Krivosha was in some way inf luenced by your notion 

as to what the Eastern f inancial community desired.

The decision was obviously a difficult one for the court. Seven judges consid-



ered it for many months and split four to three. Both the majority and minority 

opinions contain comprehensive discussions of the facts and citations of prec-

edent. Although you do not agree with the result, I f ind nothing in the opinion 

to justify your assertion that the opinion was a miscarriage of justice.

I have great diff iculty in understanding your remarks about Chief Justice 

Krivosha. Although it is true that he grew up in Detroit—a city I never thought 

of as “Eastern”—he has lived in Nebraska for over thirty years. He attended 

college and law school at the University of Nebraska. He has practiced law or 

been a judge in Lincoln since after his graduation. I would be very interested to 

learn what, if any, evidence you possess that leads you to conclude that (a) there 

was a position concerning this lawsuit adopted by Eastern f inancial interests; 

(b) that Chief Justice Krivosha was aware of such a position, if it existed; or (c) 

that he acted upon that knowledge in order to further the “Eastern” position. 

Yet such is the clear import of your statement.

Further, the opinion of the court was per curiam, and the author was not 

identif ied. There is nothing in the opinion that identif ies the author to me. 

Although the chief justice was obviously in the majority, he possesses only 

one vote, and if he, in your opinion, did anything improper to inf luence the 

other three judges who also voted in the majority, you should bring that in-

formation to the attention of the Judicial Qualif ications Commission. Your 

suggestion that the two district judges who sat with the court would be open 

to undue inf luence or pressure, or might decide the case on some basis other 

than the dictates of their conscience, is a slur upon their honesty and integ-

rity. I seriously doubt you could find a lawyer or judge in Nebraska, who knows 

either of the lower court judges, who would believe they would be subject to any 

improper inf luence.

Finally, I am distressed by your comments that ConAgra will remember 

the decision when next it reviews the location of the corporate headquarters. 

Although it is quite common and entirely appropriate for a corporation to sug-

gest moving when it seeks something in the legislative arena, it is entirely out 

of place to suggest that any judge should consider citizenship in rendering a 

decision. Justice is blindfolded, and properly so. No citizen of Nebraska should 

prevail in a case simply because he, she, or it resides in Nebraska. Appellate 

judges review only the record made in the court below. They do not, and should 

not, consider the identity of the parties. To suggest otherwise is to impair 

public confidence in the courts.
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I believe that all Nebraskans have been impressed with the skill and exper-

tise you have brought to the management of ConAgra. You have clearly es-

tablished yourself a position as an outstanding member of the Omaha, and 

Nebraska, community. Unfortunately, it is precisely that position which, in my 

judgment, lends underserved weight to your remarks.

I would hope that once the anguish of defeat has subsided, and you have had 

an opportunity for mature ref lection upon what you have said, you will pub-

licly acknowledge that it emanated from your sense of anger and disappoint-

ment, and that your innuendos are without substance or foundation in fact. 

By doing so, you would continue your outstanding record of public service to 

Nebraska and its populace.

Yours truly,

James W. Hewitt
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Appendix 3

Chief Justice Paul White Memorial Speeches, 1968–70

The following speeches are all taken from volumes of the Nebraska Reports.

John W. Yeager

January 8, 1968

There is little that I can add to what has already been said in honor of our 

brother, Justice John Yeager. Using John’s diction, it could well be said that 

there are a multitude of others, besides the distinguished gathering here, who 

are of the same attitude and disposition as we are here this A.M.

To one, like myself, who has fallen into the line of march quite recently, 

Justice Yeager has meant a lot. He was a real physician of applied liberty. With 

intellect, dispassionate temperament, and courageous resolution of decision, 

he spelled out in his record a clear concept of the law and of the judicial power. 

He was to me, and will be in the future, a continuing reminder of the proper 

posture of a judge and his proper attitude toward both the responsibilities and 

self-imposed limitations on judicial power.

As a judge, in Socrates’ terms, he heard courteously, answered wisely, con-

sidered soberly, and decided impartially. His hallmark was the same as Coke’s, 

“That when the case should be, he would do that which should be fit for a judge 

to do.”

Elwood B. Chappell

May 26, 1969

There is little that I can add to what has already been said. It must be said 

that there are a multitude of others besides the distinguished gathering here 

this morning, who are of the same attitude and disposition.

To one, like myself, who has fallen into the line of march quite recently, 

Justice Chappell has meant a lot. He was a real physician of applied liberty. 

With intellect, dispassionate temperament, and courageous resolution of 

decision, he spelled out in his record a clear concept of the law and of the ju-

dicial power.



As a judge, in Socrates’ terms, he heard courteously, answered wisely, con-

sidered soberly, and decided impartially. His hallmark was the same as Coke’s, 

“That when the case should be, he would do that which should be fit for a judge 

to do.”

We idealize a government of law rather than men, but the revelation must 

come from the lips and the character of an individual human, and the per-

sonification of our ideals, be they religious, ethical or legal, is of the essence 

of humanness. The law becomes a jeering cacophony of tongues unless it has 

its cultural transmission and respect of the people in the integrity and char-

acter of the individual, be he a priest, a lawyer, an Egyptian scribe or vizier, a 

prophet, or a judge.

Before this group of friends this morning, all of this image is personified 

in Judge Chappell. In personal appearance, in conduct and demeanor, and in 

his speaking of the law, he exemplified a sanctified dedication to the law and 

the moral principles it implements. He knew that only the majesty of the law 

could transcend the dictator, the monarch, or the whims of a transient inno-

vating oligarchy.

Frederick W. Messmore

April 6, 1970

There is little that I can add to what has already been said. There are many 

others besides the distinguished gathering here this morning who are of the 

same attitude and disposition.

We idealize a government of law rather than men, but the revelation must 

come from the lips and the character of an individual human, and the person-

ification of our ideals, be they religious, ethical, or legal, is of the essence of 

humanness. The law becomes a jeering cacophony of tongues unless it has its 

cultural transmission and receives the respect of the people in the integrity 

and character of the individual, be he a priest, a lawyer, an Egyptian scribe or 

vizier, a prophet, or a judge.

Before this group of friends meeting to honor him this morning, all of this 

image is personified in Judge Messmore. In personal appearance, in the dig-

nity of his conduct and demeanor, and in his speaking of the law, he exempli-

fied a sanctified dedication to the law and the moral and cultural principles it 

implements.

He placed his faith in the American principle that only the majesty of the 
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law could transcend the dictator, the monarch or the whims of a transient in-

novating oligarchy.

Robert G. Simmons

May 4, 1970

There is little that I can add to what has already been said. It must be said that 

there is a multitude of other citizens across the breadth and length of this great 

state besides the distinguished gathering here this morning, who are of the 

same attitude and disposition.

We idealize a government of law rather than men, but revelation must come 

from the lips and the character and the ability of an individual human, and 

the personification of our ideals, be they religious, ethical, or legal, is of the 

essence of humanness. The law becomes a jeering cacophony of tongues unless 

it has its cultural transmission and invites the respect of the people in the in-

tegrity and character of the individual judge.

Bob Simmons, as a judge and as a man, had the wisdom of knowing that 

the majesty of the law lies not alone in the principles it applies and expounds, 

but in the certainty that furnishes a guide to the people in the security of law 

and order. He knew that only the majesty of the law could transcend the dic-

tator, the monarch, or the whims of a transient innovating oligarchy. In Judge 

Simmons we find the personification of the traditions of the law that in some 

way we must transmit to each generation if ordered liberty is to survive.

Judge Simmons was a real physician of applied liberty. With intellect, dis-

passionate temperament, and a courageous resolution, he spelled out in his 

record a clear concept of the law and of the judicial power.
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Kreifels, Jimmy, 108
Kreifels v. Wurtele (1980), 108–9, 110, 175
Krivosha, Chief Justice Norman, fig. 9, fig. 10;

applied to nominating commission, 86; 
appointed by Exon, 84, 85; came down on 
side of death penalty, 98; castigated for 
“bleeding-heart” attitude, 104; and ConAgra
case, 202–3; concerned about retention 
elections, 7; concurred, 102, 108; concurred 
and dissented, 97, 98, 109; consented to be 
interviewed, xi, 186; against death penalty, 
90–92, 100, 174; disqualified himself, 115; 
dissented, 99–100, 102, 110, 113; dis-
sents of, 125; distressed by number of per
curiam opinions, 122; Harper critical of, 
105; impact of, 87–88; lack of support of 
colleagues, 90–92; led court in number of 
opinions, 124; lifted veil of secrecy from 
work of court, 185; on majority side, 105; 
at odds with colleagues, 88; opponent of 
intermediate appellate court, 131–32, 168; 
overruled ConAgra motion, 107; public 
speaking of, 89–90, 126; ranked first of 
chief justices, 185; relished administrative 
detail, 87; retention rates of, 95; retired, 
128; reversed death sentence, 94; served as 
city attorney for Lincoln, 87; terms of, x, 3, 
16; used legal formalism, 6; wrote majority 
opinion, 113

Krivosha court, 1978–87, 85–127, 174–75; and 
business law, 111; decisions of, 123; justices 
in 1984, fig. 10; media criticism for, 174; 



index 237

mirrored society, 190; moved toward more 

liberal position, 110; opinions of, 124; pub-

lic disdain for, 174; relied on legal realism, 

171–72; summary of, 126–27

Kroger v. Kroger (1950), 40, 46

Kuns, Judge John, 54

Labedz, Senator Bernice, 153

Lacey, Gary, 100

Lamberty, Patricia, 178

Lamm, Victoria, 100

Lancaster County Board of Equalization, 160

Lanphier, Justice David J.: acceptable justice, 

181, 182; appointed to supreme court, 129; 

bibliographical listing, 200; lost retention 

election, 155; wrote majority opinion, 155

law clerks, 17, 56

law of torts, 88

lawyer disqualification cases, 176

lawyers, discipline of, 118–19

Leadership in State Supreme Courts: Roles of the Chief 

Justice (Ducat and Flango), 9

legislators, payment of expenses of, 117

legislature, unicameral, 20

Leininger, Vance, 50

Letton, Judge Charles B., 14

Lieben, Dahlk, Whitted, Houghton, Slowi-

aczek, and Jahn, 141–42

life, definition of, 40, 41

Lincoln Journal, 94, 106, 122, 181

Lincoln Journal Star, 170

Lincoln Regional Center, 96, 149–50

Lincoln Star, 181

Little Blue N.R.D. v. Lower Platte North N.R.D.

(1980), 112, 190

lottery, state run, 152

Lutcavish v. Eaton (1958), 27–28

Luther, Teresa, 178

MacAvoy, Joseph, 34, 42; death of, 35, 212n49

malice as element of second–degree murder, 

136, 137–38, 176

manslaughter, 134–35. See also murder

marijuana, use of, 57

Marks, James R., 159–60

Marks v. Judicial Nominating Comm. (1990), 
159–60

Marvel, Senator Richard, 113
Masonic bodies, 22, 23, 49
Matschullat, William, 36
mbpxl, 104–7
McArthur, John, 36
McCook Gazette, 106
McCown, Justice Hale, fig. 7; best lawyer of the 

White court, 81–82; bibliographical listing, 
198; concurred, 71, 72, 76, 78; concurred 
and dissented, 109; conscience of the court, 
181; consented to be interviewed, xi, 186; 
continued to Krivosha court, 88; dissented, 
69, 77, 78, 102; held act constitutional, 
75; held act unconstitutional, 69; helped 
with administration, 64; leader of dissents, 
81; Morrisons’s first appointment, 50; 
outstanding justice, 179, 180–81; retired 
supreme court judge, 106; retirement of, 
89; for reversal, 70; wrote majority opinion, 
73, 96, 97

McGrath, North, 140, 142–43
McMullen v. Geiger (1969), 69–70
membership, increase in, 12, 15
mental anguish, right to recover for, 108
Mesner, Janet, 100
Messmore, Justice Frederick W., fig. 1, fig. 2;

acceptable justice, 181; bibliographical list-
ing, 194; concurred, 38; continued to White 
court, 49; in final term, 47; memorial ser-
vices of, 66, 206–7; output of, 45; on Sim-
mons court, 12, 22; wrote majority opinion, 
24–25, 30; wrote many opinions, 44

Meyer v. Nebraska (1922), 14
Miller-Lerman, Judge Lindsey, 132, 178
Milligan, Cynthia, 129
Miranda v. Arizona (1966), 55
Missouri Plan: adopted in 1962, 12, 24; ap-

pointive process of, 64; governor must 
choose from list, 49; impact of, 177; many 
states use, 7; promoted by Nebraska State 
Bar Association, 51; resulted in higher cali-
ber of lower court judges, 56; set stage for 
further changes, 52. See also commissioners

modern era, 18
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Moore, Carey Dean, 102
Moore, Frankie, 178
Moore v. Kinney (2002), 102, 185
Moran, Judge Robert, 54; called up, 115, 119; 

voted guilty on first specification, 115
Morrison, Governor Frank, 49, 198
Morrissey, Chief Justice Andrew M., 14
Mullen, Judge J. Patrick, 140
murder: cases, 134–39; definition of second 

degree, 131, 171; non-death penalty cases, 
102–4. See also manslaughter

Myers, Darren L., 136–37

National Center for State Courts, 171
National Mediation Board, 21
National Railroad Adjustment Board, 21
Nebraska Consolidated Mills, 104
Nebraska Court of Appeals, 17
Nebraska Crime Commission, 55
Nebraska Federal District Court, 146–47
Nebraska Hospital-Medical Liability Act, 77, 

173
Nebraska Law, early years of, 11–14
Nebraskans, court’s relationship with, 4
Nebraska State Bar Association, ix, 11; 

brought disciplinary proceedings against 
Fisher, 37; had committee to support legal 
system, 105; promoted Missouri Plan, 51; 
special committee on intermediate court, 
131

Nebraska State Court of Appeals, 131–34
Nebraska Supreme Court: history of, 4; 

performance of, 189–92; in public scrutiny, 
163; respect for, ix; routine of, 186

Nebraska Supreme Court Reports, 17, 55, 119
negligence, gross, 108–9
Nelson, Governor Ben, 132
Nelson, Jodi, 178
New Alliance party, 154
newspaper coverage, 10
Newton, Justice John E.: for affirmance, 70; 

appointed by Tiemann, 50; bibliographical 
listing, 198; close to Chief Justice White, 
66; dissented, 69, 71, 73, 77, 78; few dis-
sents, 81; held act unconstitutional, 75; 
replied in accentatus, 71; a thorn on admin-

istrative matters, 64; unacceptable justice, 
182, 183; wrote majority opinion, 60, 70

Nokes, Harold D., 68, 103
nominating commission, 128
Norfolk Daily News, 94
Norris, Senator George W., 20, 21
North, John Jr., 140
North and Black, 140

Occidental Sav. & Loan Assn. v. Jenco Partnership
(1980), 112

occupational disease, only as result of ac-
cident, 162

Ogallala aquifer, 112
Olsen, Howard, 132
Omaha National Bank, 141
Omaha World-Herald, 93–94, 105, 106
one-tier court system, 63
“open booth” ordinance, 161–62
openness, retreat from, 130
opinions: conference, 17; draft, 17; “dubi-

tante,” 70; effect of, 18; grew shorter, 50; 
of Hastings court, 165; of Krivosha court, 
124; not all are published, 133; numbers in-
creased substantially, 48; per curiam, 45–46, 
122, 131; of Simmons court, 45; of White 
court, 80; written, 16–18; written by retired 
or district judges, 131

oral arguments, 16
Orleans Education Assn. v. School District of Orleans

(1975), 71
Orr, Governor Kay, 128
Osterman v. Central Nebraska P.P. & I.D. (1936), 

112–13
Otey, Harold “Willie,” 98, 149, 185
output, markedly increased, 49

Paine, Justice Bayard H., fig. 1, 23; acceptable 
justice, 181; bibliographical listing, 193–94; 
on Simmons court, 12, 22

Parker, Darrell F., 39
Parker v. State (1957), 39
partisanship, 43
Paxton, Senator Chet, 75
Pedersen v. Schultz (1975), 70
Peery, Wesley, 38–39, 40, 97
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Peery v. State (1957), 38–39
People-to-People, 21
per curiam opinion, 45–46
perjury, 116
Perlman, Dean Harvey, 143–44, 146
persons, right to counsel, 55
Peru State College, 156
Pettit, Sylvester Frank, 134–36
Polk, Marlin, 178
Porter, Mary C. A., 9
Pound, Roscoe, 5
power, public, 20
powers, separation of, 6
precedent: abolishment of some, 172; court, 

42; designed to yield predictable result, 5; 
following, 28; judges as followers of, 6; 
rigid rules of, 4

premeditation, 135
Prendergast v. Nelson (1977), 77–78, 173, 190
press and former lack of candor of, 187
price structure, collapse of, 20
probable cause, principle of, 71
procedures, court, 42
prong: “exceptional depravity,” 174; “excep-

tionally heinous,” 101–2, 151, 163, 174, 185; 
first, 151; second, 151. See also circumstanc-
es, aggravating

proof, historian’s standard of, 4
protections of federal Bill of Rights, 2
provocation, 136
prurient interests, 28
public meeting law, 159–60
Public Policy Center, 171
punitive damages, 110

Quigley, William, 128

Radcliffe, Walter, 152
Raful, Dean Larry, 143
railroad pass, free, 193
railroads, and control of Nebraska politics, 12
Ramspott, Beverly, 92–93, 152
ratings, judicial, 158–59, 178–81
realism, legal, 5, 6, 176, 186
Reibolt, Merlin, 66
Reller v. Ankeny (1955), 33, 46

respect for Nebraska Supreme Court, ix
retention elections, 51, 166–68, 179; rates 

declined, 90, 95, 170
reversal rate, 42, 177
rights in state constitutions, 46
Ring v. Arizona (2002), 122, 148, 163
Rist, Judge William, 105
Robertson, Pat, 122
Rohde, Bruce, 107
Ronin, Herbert, 49
Roosevelt, President Franklin, 20, 180, 195
Rose, Justice William B., fig. 1, fig. 3; biblio-

graphical listing, 193; dissented, 31; out-
standing justice, 179; on Simmons court, 
12, 22; wrote majority opinion, 33

Rosenberg, Hyman, 87
Royko, Mike, 88, 93–94, 174, 186
Ruehle v. Ruehle (1956): cited in ConAgra case, 

106, 107; court procedures important in, 
42; evidence of Simmons-Carter problem, 
24–25, 29; example of masking problem 
for Simmons court, 173; intramural name-
calling in, 187; Simmons dissent in, 179

rules, application of, 5
rules of law, 18
Ryan, Michael, 103, 147

salacious material, 28
salaries, legislature could not fix university’s, 

72
same-sex marriages, ban on, 153
Santoni, Roland J., 106
Schluter v. State (1949), 38
Schwartz, Bernard, 190–91
Schwartzkopf, Sam, 87
Scudder v. Haug (1977, 1978), 79
secular humanism, 121
Sedlacek, Charles, 39, 40
self-help, doctrine of, 12
separation of powers, 149, 152–54
Shanahan, Justice Thomas M., fig. 10, fig. 12;

acceptable justice, 181, 182; acerbic in his 
dissents, 157; appointed as U.S. district 
judge, 130, 136, 146, 166; appointed to 
supreme court, 88; bibliographical listing, 
199–200; continued to Hastings court, 129; 
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Shanahan (cont.)

dissented, 93, 105, 117, 158, 162; flippancy 

of, 158; overruled ConAgra motion, 107; 

thought college change constitutional, 

156; voted guilty on first specification, 115; 

wrote majority opinion, 134–35, 160

Sharp, Betty Peterson, 177–78

Sheldon, Charles, 8

Sheldon, Governor George L., 193

Shugrue, Richard E., 137

Sievers, Judge Richard D., 132

silent, right to remain, 55

Sileven, Everett, 121

Simants, Erwin Charles, 61–62, 69, 95–96, 

149–50

Simmons, Chief Justice Robert G., fig. 1,

fig. 2; appointed as emissary, 21; asked 

governor for appointment as senator, 30; 

assumed office immediately after election, 

19; assumed the role of chief justice, 12; 

brief feud with Carter and Wenke, 29, 41; 

colleagues of, 22–24; and control of court, 

20–21; defeated by Norris, 20; dignity of, 

65; dissented, 26, 27; dissents of, 28; lead-

ership of, 28; led court into modern era, 

18, 172; legacy of, 46–47; longest tenure of 

any chief justice, 19; memorial services of, 

66, 207; output of, 45; personal history of, 

21–22; ranked second of chief justices, 185; 

retired, 48; sole dissenter, 82; terms of, x, 

2, 85; use of the dissent, 83; wrote majority 

opinion, 36, 38; wrote many opinions, 44

Simmons court (1938–63), 19–47, 172–73; 

jurisprudential dimensions of, 30–41; 

justices in 1939, 1; justices in 1950, 2; lack 

of innovation of, 190; schism on, 24–30; set 

standard, 19

Smith, Barbara, 109

Smith, Justice Robert L.: bibliographical list-

ing, 198; dissented, 77; held act constitu-

tional, 75; held act unconstitutional, 69; 

physical ailment of, 50; for reversal, 70; 

unacceptable justice, 182; wrote majority 

opinion, 76

“Smithogram,” 50, 67

Smith v. Columbus Community Hospital (1986), 
41, 109, 110

society, slow to change, 47
Sorensen, C. A., 19
Spencer, Justice Harry A., fig. 8; biblio-

graphical listing, 197; concurred, 72, 78; 
concurred and dissented, 72; continued 
to Krivosha court, 88; continued to White 
court, 49; dissented, 73, 76; held act un-
constitutional, 69, 75; outstanding justice, 
179, 180–81; retired, 129; retired supreme 
court judge, 106; served as acting chief 
justice, 197; succeeded Chappell, 23, 36, 
47; wrote many dissents, 81

Spiker v. John Day Co. (1978), 72
Spire, Attorney General Robert, 156
Sporhase, Jay, 113
Sporhase v. Nebraska (1982), 113–14, 185, 190
Sprague, Judge Bernard, 119
Stadler v. Curtis Gas, Inc. (1967), 78, 173, 190
Staley, William, 158
standard for lawyers and judges, 118–20
Stanley, Judge George, 119
Starkweather, Charles, 35–36, 42, 57
State ex rel. Belker v. Board of Educational Lands and 

Funds (1969), 75–76
State ex rel. Bryant v. Beermann (1984), 117
State ex rel. Chambers v. Beerman (1988), 153–54
State ex rel. Creighton Univ. v. Hickman (1994), 

142–43
State ex rel. Douglas v. Beermann (1984), 117
State ex rel. Douglas v. Faith Baptist Church (1981), 

121
State ex rel. Douglas v. Sporhase (1983), 113, 125
State ex rel. Douglas v. Thone (1979), 116–17
State ex rel. FirsTier Bank v. Buckley (1993), 

141–42, 143
State ex rel. Freezer Services, Inc. v. Mullen (1990), 

140–41, 144, 145–46
State ex rel. Johnson v. Hagemeister (1958), 33–34
State ex rel. Labedz v. Beermann (1988), 153
State ex rel. Meyer v. Steen (1965), 74–75
State ex rel. Nebraska State Bar Assn. v. Dineen

(1990), 159
State ex rel. Nebraska State Bar Assn. v. Duchek

(1987), 119
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State ex rel. Nebraska State Bar Assn. v. Fisher
(1960), 42

State ex rel. Nebraska State Bar Assn. v. Green
(1982), 119–20

State ex rel. Nebraska State Bar Assn. v. Michaelis
(1982), 118–19

State ex rel. Ralston v. Turner (1942), 30–31, 34, 
46, 179

State ex rel. Spire v. Beerman (1990), 156
State ex rel. Stenberg v. Beermann (1992), 154
State ex rel. Wal-Mart v. Kortum (1997), 144
state supreme courts: disqualified itself, 119; 

has statutory responsibility of reviewing 
prior cases, 101; impact of, 1; types of cases, 
1–2

State Supreme Courts in State and Nation (Tarr and 
Porter), 9

State v. Alvarez (1967), 68
State v. Anderson and Hochstein (1980), 98–99
State v. Burlison (1998), 139
State v. Carter (1990), 158
State v. Cavitt (1968), 76–77
State v. Ellis (1981), 102–3, 103–4, 175
State v. Grimes (1994), 137–38
State v. Harper (1981), 99–100
State v. Holtan (1977), 57, 60, 93, 96–97, 174
State v. Hunt (1985): Boslaugh wrote powerful 

dissent in, 179; case made necessary by U.S. 
Supreme Court, 191; case placed court in 
press, 126, 174; decision angered all, 190; 
decision based on “exceptional depravity” 
clause, 92–93; murder not heinous, 99; 
precedent set in State v. Holtan, 61; Royko 
commented on, 186

State v. Jones (1994), 138
State v. Joubert (1986), 101–2
State v. Joubert (1990), 148–49, 150
State v. King (1965), 67
State v. Little Art Corp. (1973), 70–71
State v. Micek (1975), 71
State v. Miller (1965), 68
State v. Moore (1996), 152, 163
State v. Myers (1994): caused release of 

prisoner, 139; court chose from existing 
precedent, 192; court confused the law, 191; 
court could have set matter down for rear-

gument, 184; court criticized heavily, 170, 
187; Fahrnbruch wrote majority opinion, 
136–37, 183; relied erroneously on preceed-
ing case, 138, 176

State v. Nokes (1975), 68, 103–4
State v. Otey (1991), 149
State v. Palmer (1986), 90–92, 152, 163
State v. Palmer (1994), 150
State v. Pettit (1989), 134–36, 137, 138, 176, 183
State v. Radcliffe (1988), 152
State v. Reeves (1984), 93, 100
State v. Rein (1990), 157–58
State v. Rust (1977), 57, 60, 174
State v. Ryan (1986), 103–4
State v. Ryan (1989), 147–48
State v. Ryan (1995), 151
State v. Simants (1977), 57, 61–62, 91, 174
State v. Stewart (1977), 57–60, 174
State v. Walker (1972), 70
State v. Williams (1979), 97–98
State v. Williams (1995), 137
Stenberg, Attorney General Donald, 137, 149, 

150–51, 154

sterilization, 77
Stewart, Rodney, 57–60
St. Joseph’s Hospital, 142–43
study committee, 63
substantial relation, 145
substantive due process, doctrine of, 5
Sullivan, Robert, 128
Sundahl, Roland Dean, 35, 42
super-majority rule, 54, 69–70, 75–76, 77, 156
support personnel, and conflict of interest, 

145
supreme court: cohesion of, 9; increase in 

size, 54; workload of, 53–54
supreme court judges must live in Lincoln, 63
Sweet, Bill, 128

Taney, Roger B., 5
Tarr, G. Alan, 9
Tavlin, Mitch, 65
taxation, real estate, 13
telephone system, 127
term limits, 129, 153, 154–56
terms of court, 85



index242

territorial judges, 11, 12
Thayer, Governor John M., 13
Thomas, Kevin, 136–37
Thomas, Wadie, 178
Thone, Governor Charles, 85, 132
Tiemann, Governor Norbert T. (“Nobby”), 

50, 183
tort liability, 78
Towle, Max, 48
Tye, Thomas W., 63

unanimity, absence of, 81
unanimous decisions, 17
unified bar, ix
united front, 41–46
United Mineral Products Co. v. Nebraska Railroads

(1965), 50
University of Nebraska, 171
University of Nebraska Alumni Association, 

22, 23
University of Nebraska at Kearney, 156
University of Nebraska–Lincoln College of 

Law, 143; court sat at, 89, 146, 185
University of Omaha Law School, 30
University Police Officers Union v. University of 

Nebraska (1979), 116
urbanization, 44
U.S. Court of Appeals for the Eighth Circuit, 

ix, 195
U.S. Supreme Court, 54–55
U.S. Term Limits, Inc. v. Thornton (1995), 156

Vacek, Cherie, 110
Vacek, Donald, 110
Vacek v. Ames (1985), 110, 175
VanDevanter, Willis, 1
Van Pelt, Samuel, 170
Van Steenburg firm, 144
Vencil, Daniel J., 162
Vencil v. Valmont Industries (1991), 162
Veterans of Foreign Wars, 49
violent crimes, sharp increase in, 55

Wakely, Eleazer, 11
Waller, Jake, 140
Walsh, Michael, 128, 129

Walzak, Leslie, 142–43
Warren, Chief Justice Earl, 55

Warren, Judge Merritt, 54

water, 112–14, 161

Welch, Larry, 128

Wenke, Justice Adolph E., fig. 2; bibliographi-

cal listing, 196; brief feud with Simmons, 

41; concurred, 26, 28; died in office, 47; 

dissented, 38; elected in close race, 42; 

exchanged verbal jabs with Simmons, 27; 

leader of liberal wing, 23; outstanding 

justice, 179, 180; replaced Eberly, 22; wrote 

majority opinion, 34

Wheeler, Mason, 195

Wheeler v. Nebraska State Bar Assn. (1993), 

158–59

Whelan, Gerald, 85

White, Chief Justice Paul W., fig. 6; brush 

with the law, 83; butt of lawyer’s cruel 

humor, 83; concurred and dissented, 72; 

as defendant in drunk-driving case, 65, 

66; did not favor creation of intermediate 

appellate court, 168; dissented, 67, 69, 76, 

78, 157; dissents of, 81; drinking of, 66; 

found district judges an unruly lot, 63; held 

act unconstitutional, 75; idiosyncrasies of, 

48, 65–67, 188; lacking as administrator, 

64; legacy of, 67–79; memorial speeches 

for justices, 66, 205–7; personal history 

of, 48–49, 65–67; ranked last of chief 

justices, 185; replaced Simmons, 47; reten-

tion election rates of, 83; retired supreme 

court judge, 106; terms of, x, 3; timing of 

retirement, 85; use of the dissent, 83; won 

final judicial election, 24, 48; wrote many 

dissents, 81

White, C. T. court, retreat from “bright line” 

rule, 145–46

White, Justice C. Thomas, fig. 10, fig. 12, 124; 

acceptable justice, 181, 182; for affirmance, 

70; appointed by Exon, 50; became chief 

justice, 144, 155; bibliographical listing, 

199; concurred, 72, 145, 162; continued to 

Hastings court, 129; continued to Krivosha 

court, 88; disqualified himself, 115; dis-
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sented, 78, 105, 110, 117, 136; most fre-

quent dissenter, 166; most prolific author, 

164; moved toward more liberal position, 

110; overruled ConAgra motion, 107; reten-

tion rates of, 95; reversed death sentence, 
94; thought college change constitutional, 
156; wrote dissents, 125; wrote majority 
opinion, 108, 109, 114, 154; wrote most 
disciplinary opinions, 159

White court (1963–78), 48, 173–74; a busy 
court, 79–80; decisions of, 79; dissented 
most, 186; dissents of, 82; had highest 
dissent rate, 188–89; opinion of, 80; rela-
tionship to other branches of government, 
72–79; showed penchant for self-protec-
tion, 78–79; societal and cultural change 
in, 190

Whitney, Senator Ramey, 75
Willborn, Steven L., 160
Williams, Robert, 97–98, 137, 185
Winchell, Kay, 128
Wischmann v. Raikes (1959), 28
Wolf, Judge Duane, 119

Wolfe, Jack, 87
women on district or supreme court, 177
Wood, Dick, 66, 87
work ethic of Nebraskans, 165
Wright, Flavel A., 51
Wright, Judge John F., 132, 133
Wright, Justice John F.: appointed to supreme 

court, 130, 146; bibliographical listing, 
200–201; dissented, 138; served briefly, 184

wrongful death action of fetus, 109–10
Wunder, John R., x, xi
Wurtele, Randy, 108
Wylie, Senator Bill, 75

Yeager, Justice John W., fig. 2, 23, 31, 47; ac-
ceptable justice, 181; bibliographical 
listing, 195; concurred, 38; continued to 
White court, 49; dissented, 28, 32; memo-
rial services of, 66, 205; replaced Johnsen, 
22

Zemans, Frances K., 171
Zimmerman, Eugene, 90–92
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