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Introduction

Arthur W. Rovine
Director, Fordham Law School Conference on International
Arbitration

The Fordham University School of Law in New York City has a long tradition
of hosting annual conferences addressing questions of international and
foreign law. The conference on international anti-trust law is some 30 years
old, and the conference on international intellectual property law is 11 years
old. Papers are published from both of these conferences. By contrast, the
Fordham Law School Conference on International Arbitration, of which I
am the Director, is only three years old. We had our first conference at the
end of May 2006 and the second conference in June 2007. As of the date of
this writing (April 2008), plans have been completed for the third
conference in June 2008.

The papers in this volume are from the 2007 conference, with the
exception of the papers in Part III, all of which are from the 2006
conference. We intend to have a conference on international arbitration
and mediation each year at Fordham Law School and to have the papers
from each conference published in an annual volume. The conferences
themselves may be forgotten, even by the participants, but the published
papers that emerge from the conferences should constitute the true and
lasting contribution.

Yet certain events at the conference itself may stand out as memorable.
I was particularly pleased at the June 2007 Fordham conference to say a few
words and to have Antonio Parra, Secretary General of the International
Council for Commercial Arbitration (ICCA) and former Deputy Secretary
General of the International Centre for Settlement of Investment Disputes
(ICSID), say a few words about Aron Broches. Broches inspired what are
perhaps the Kkey initial developments in the growth of bilateral and
multilateral investment treaties, which, among many other things, permit
what we now call investor-State arbitration. These developments were the
drafting, signing, and entry into force of the 1965 Washington Convention
on the Settlement of Investment Disputes and the establishment of ICSID.
Parra provides further detail on Broches in his essay in Part I. Suffice it to
say here that Broches was the key drafter of the ICSID Convention and the
central figure in the creation of ICSID. Broches was also a 1942 graduate of
the Fordham Law School. The latter fact is not well known, but should be,

y)



viie  Contemporary Issues in International Arbitration and Mediation

and certainly at the Fordham Law School, which has every right to be proud
of Aron Broches.

The Fordham conference and papers, as the title to this volume
indicates, focus on contemporary issues in international arbitration and
mediation. The field changes rapidly, both in international commercial and
investor-State arbitration. Even without full-scale publication of and access
to awards, there are now a sufficient number of published and accessible
awards to make it essential, even if more time consuming and difficult, for
participants in, and students of, the field to keep up to date with awards and
with judicial decisions involving international arbitration. And of course,
more awards are now published and on line than ever before, due to the
greater number of awards neccesitated by the growth in international trade
and investment, and the resultant accompanying numbers of contract
clauses and treaties requiring arbitration in case of dispute. There is also
now a greater pressure from private organizations and individuals to publish
and a lesser resistance to publication. The general trend to transparency in
decision making is the key here, particularly in investor-State arbitration,
and has made possible a great body of literature on the subject, including
the papers by Parra, Reed and Bray, Stern, Legum, and Brower and
Ottolenghi in Part I of this volume, the article by Shany in Part II, and the
article by Jarvin in Part III. Like so many of the articles in this field, none of
these papers could have been written without publication or other access to
the decisions of arbitration panels in investor-State disputes.

Publication of awards is currently having its greatest impact on investor-
State arbitration. While there are necessarily far fewer arbitral awards in this
area than in international commercial arbitration, a great percentage of the
investor-State awards do eventually come to public attention. Where
governments are involved, as they necessarily are in investor-State cases, host
State taxpayers have an obvious interest in knowing how much his or her
government may be paying to an investor, why, and what wrong-doing has
been alleged and possibly determined by the arbitral tribunal. A given case
may also involve matters of important public policy and questions of
legislative concern. Host States also wish to know the jurisprudence in cases
involving other governments and how that jurisprudence is developing. So
do investors, most of whom have an obvious interest in the publication of
awards. They want to know what the cases say about host State actions and
regulations that may affect their investments. All this, in turn, has had an
important effect on accessibility of awards and the development of the law.

The use of prior awards as persuasive sources for decision making in
investor-State cases is far heavier than in traditional international commer-
cial arbitration. While the number of investor-State awards is relatively small,
perhaps that fact as well as accessibility of awards makes it difficult for
arbitrators, and not worth their while, to ignore what other arbitrators have
decided in similar cases. If nothing else, arbitrators do not wish to be seen as
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not knowing what other possibly relevant awards say. The utility of prior
awards in investor-State cases has also reduced, to some extent, reliance on
customary international law. A kind of common law of investment
protection is in the process of development, and in that process arbitrators
are scrutinizing prior cases with great care and rendering decisions in some
measure on the basis of those cases, or else distinguishing them.

Arbitral tribunals treat these prior cases as common law judges might—
accepting in whole or in part, differentiating, distinguishing, not contradic-
ting if possible—and in the end, through a now seen hand of the legal
market, developing a coherent body of law. Today, for example, if the
question is what constitutes a regulatory taking of property under interna-
tional law, the awards rendered at the Iran-United States Claims Tribunal,
ICSID, North American Free Trade Agreement (NAFTA), and under some
2,500 bilateral investment treaties are likely to receive more attention from
arbitral decision makers and scholars than are the strictures of customary
international law. At the same time, the International Law Commission’s
Articles on State Responsibility provide the most useful current statement of
customary international law, which remains essential where the current
cases provide insufficient answers to the questions posed.

While reliance on prior cases in international commercial arbitration is
not as substantial, neither is the need. The great majority of commercial
cases involve private contract disputes, and, more frequently than not, the
central question is whether or not there has been a contract breach, and, if
so, how the damages are calculated. While there are significant legal issues
in calculating damages, arbitrators often feel uncomfortable with those
issues, and for that reason, one might think there would be more reliance
on, or at least examination of, prior cases with respect to damages. But the
result seems to have been the reverse. A panel of arbitrators or a sole
arbitrator in international commercial cases might complete a great many
awards without having deemed it necessary to examine critical legal issues.
This is less likely to happen in investor-State cases.

Yet even in international commercial arbitration, one sees a growing
number of citations to previous cases, both in the awards themselves and in
scholarly articles and books. One of the significant sources of support for
this is the ICCA Yearbook Commercial Arbitration, under the general editorship
of Albert Jan van den Berg, which publishes each year, with headnotes, a
great number of arbitral awards, particularly International Chamber of
Commerce (ICC) awards. The ICC practice is to publish these awards only
three years after their issuance (leaving time for possible court proceedings
concerning enforcement or set-asides), and the arbitrators’ names and facts
identifying the parties are deleted. But once published, the texts provide
invaluable guidance for arbitrators in other international commercial
arbitration cases and in the development of international arbitral law, both
procedural and substantive.
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In terms of the many practical considerations relevant to the arbitral
management of cases, there is no satisfactory alternative to long experience.
Prior cases can take an arbitrator just so far in deciding how to run a case
that is quite likely to be different, at least procedurally, from the cases he or
she has managed before. Thus, the Derains and Gill papers in Part II rely
not on cited cases, but on the authors’ own very substantial experience in
arbitrating disputes.

Judicial decisions in national court systems involving international
arbitration are obviously an important source of relevant law and are
perhaps correctly perceived as precedents in some jurisdictions, such as the
United States. We see this in the papers by Barcelo and Benedictsson in Part
II, as well as the papers by Lew, Mosk, and Davidson in Part III, and Carter,
Brennan, and Hwang, Chung and Cheng in Part IV.

In view of the foregoing considerations, one of the goals of the
Fordham conference and the publication of the Fordham papers is and will
be to assist in keeping arbitrators, arbitration advocates, scholars, and
students aware of the latest issues and developments in the field. While an
annual conference on international arbitration, normally with only four
panels and some 16 presenters and writers of papers, cannot be expected to
make a comprehensive presentation of all contemporary issues and
developments, the numbers and the high-level participants ensure, in my
view, that a significant contribution is made.

It is insufficient, of course, simply to keep up to date with the latest
developments and cases, as important as that is. It is essential to appreciate
the patterns, to know how the law is changing and developing, to
understand the reasons for the awards, the fact patterns that underlay them,
and the directions the awards and the law may take. Some writers will make
recommendations as to what, in their view, the law should be. Here too,
even four panels and the papers that emerge, may make a significant
contribution.

At the same time, the 2007 conference included presenters who wrote
papers on mediation. There appears to be a trend indicating that, as
international arbitration proceedings begin to resemble litigation in some
respects, particularly as to discovery, length of proceedings, and expense,
mediation will expand in terms of the numbers of mediations conducted,
locations, and significance. The arbitration rules pamphlets always grow
thicker, never thinner. There are always more rules, never fewer. It is all
done in the name of fairness, and the resulting proceedings are indeed
fairer. But the process may become as slow and expensive as litigation,
resulting in the development of international mediation. Part V on
mediation covers ethics, training, and growth (articles by Scanlon, Smith,
and Davidson, respectively), mediation function (Carroll, Lang, and
Tarrazon), and some mediation geography (Yang). Mediation does not
present a rich array of reported cases, but that certainly does not signify
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there is not much to be said about the area. Mediation is an essential part of
the Fordham conference and papers.
LI

We hope that the Fordham annual volumes on contemporary issues in
international arbitration and mediation, with papers by leading authorities
in these fields, and as published by Martinus Nijhoff, will contribute to the
understanding and work of international arbitrators, mediators, advocates,
scholars, and students, in both international commercial and investor-State
arbitration and mediation. These are fascinating and significant areas of
dispute resolution, and our hope is that the readers of these volumes will
learn from them, and in turn will themselves contribute to further advances
in these fields.
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Applicable Law in Investor-State Arbitration

Antonio R. Parra
Consultant, World Bank
Washington, DC

INTRODUCTION

Investor-State arbitration has seen tremendous growth in the last decade.
Most of the cases are administered by the World Bank Group’s International
Centre for Settlement of Investment Disputes (ICSID) under its constituent
Convention! or Additional Facility Rules.? Established in 1966, ICSID
registered cases at the rate of one or two new cases a year in its first 30 years.
The rate of growth then quickened greatly, to about one new case a month
in the period 1997 to 2002. That rate of growth more than doubled in 2003,
and ICSID has since been registering 25 to 30 new cases annually.
Altogether, ICSID has registered 231 arbitration cases, of which 111 are
pending.?

Underlying these developments have been great expansions of world
investment flows and an accompanying proliferation of bilateral and
multilateral investment treaties since about 1990. There are now an
estimated 2,500 bilateral investment treaties (BITs) involving some 170
countries.* Most of these treaties provide for the ICSID arbitral settlement

! Convention on the Settlement of Investment Disputes between States and
Nationals of Other States, Mar. 18, 1965, 575 U.N.T.S. 159 (the ICSID Convention).
The ICSID Convention and the regulations and rules adopted pursuant to it are
reprinted in /CSID Convention, Regulations and Rules, Doc. ICSID /15 (Apr. 2006) and
are also available on the ICSID Web site, http://www.worldbank.org/icsid.

2 The Rules Governing the Additional Facility for the Administration of Proceedings by
the Secretariat of the International Centre for Settlement of Investment Disputes, as amended
effective Apr. 10, 2006 (the Additional Facility Rules) are reprinted in ICSID
Additional Facility Rules, Doc. ICSID/11 (Apr. 2006) and posted on the ICSID Web
site, http://www.worldbank.org/icsid.

3 See Lists of Pending and Concluded Cases, http://www.worldbank.org/icsid/
cases/ cases.htm.

1 See United Nations Conference on Trade and Development, Bilateral Investment
Treaties 1995-2006: Trends in Investment Rulemaking, UNCTAD/ITE/IIA/2006/5, at
xv (2007).
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of covered investor-State disputes. Many also, or instead, refer in this
context to other forms of arbitration, such as arbitration under the
Arbitration Rules of the United Nations Commission on International
Trade Law (UNCITRAL).> Similar provisions may be found in such
multilateral treaties as the North American Free Trade Agreement (NAF-
TA)% and the Energy Charter Treaty (ECT).” The overwhelming majority of
the many new investor-State arbitrations have been initiated on the basis of
such treaty arrangements. Thus, 100 of the 111 cases now pending at ICSID
were brought to the Centre under BITs, the NAFTA, or the ECT.

It is pleasant to recall, at this conference hosted by Fordham University
Law School, that ICSID and the ICSID Convention, which have been so
central to these developments, were the creation of a Fordham graduate,
Aron Broches. As General Counsel of the World Bank, he proposed the
ICSID initiative to the Bank’s management and boards; he was the main
drafter and negotiator of the ICSID Convention; and he became the first
Secretary-General of ICSID.

Broches received his LL.B. from Fordham in 1942. He then joined the
staff of the Washington Embassy of his home country, the Netherlands. In
1944, he served as Secretary of the Netherlands Delegation at the
Conference at Bretton Woods that led to the establishment of the World
Bank and International Monetary Fund. He joined the Bank’s Legal
Department in 1946, becoming its Director ten years later and General
Counsel after another three years. At the Bank, he played a prominent role
in laying the legal foundations for the Bank’s operations. Approaches that
he helped to pioneer for such issues as the governing law of Bank loan
agreements have since served the Bank well and have been adopted by other
development finance institutions. Also innovative were the approaches that
Broches devised for the ICSID Convention in regard to the law applicable to
the merits of the dispute.®

This paper discusses this aspect of arbitration under the ICSID
Convention, hoping to show how well Broches’s approaches have stood the
test of time and shown themselves adaptable to the great changes we have
seen in investor-State arbitration.

5 United Nations Commission on International Trade Law, UNCITRAL Arbitra-
tion Rules, adopted Apr. 28, 1976, U.N. Doc. A/3/17 (1976).

® North American Free Trade Agreement, Dec. 8-14, 1992, 32 LL.M. 289
(1993).

7 Energy Charter Treaty, Dec. 17, 1994, 34 LL.M. 360 (1995).

8 The varied interests and achievements of Aron Broches are well reflected in
the invaluable collection of his writings: A. Broches, Selected Essays: World Bank,
ICSID, and Other Subjects of Public and Private International Law, with a foreword by S.
Schwebel (1995).
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ARTICLE 42(1) OF THE ICSID CONVENTION

The principal provisions of the Convention on applicable law are in Article
42(1). It consists of two sentences. The first gives the parties full autonomy
in regard to the selection of the law applicable to the merits of their dispute.
It directs an arbitral tribunal constituted under the Convention to decide
the dispute ‘“‘in accordance with such rules of law as may be agreed by the
parties.”” The formula “‘rules of law’” rather than “‘the law’’ applicable to the
merits has since also been adopted for such other instruments as the
UNCITRAL Model Law on International Commercial Arbitration.? The
formula makes it clear that the parties may agree not only that their tribunal
will apply a domestic law or international law, but also, among other
possibilities, combinations of domestic and international law rules. There is
no requirement that the parties’ agreement on applicable law be express. As
was said during the drafting of the Convention, a tribunal may also be
bound by ‘“‘an implicit agreement which could be deduced from the facts
and circumstances of the relationship between the parties.”’!”

In the absence of party agreement on applicable law, the UNCITRAL
Arbitration Rules and the UNCITRAL Model Law, for example, provide that
the arbitral tribunal should apply the law or rules of law determined by the
conflict of laws rules the tribunal considers applicable.!! The second
sentence of Article 42(1) of the ICSID Convention requires an ICSID
arbitral tribunal, in the absence of party agreement on applicable law, to
apply the law of the “‘State party to the dispute (including its rules on the
conflict of laws) and such rules of international law as may be applicable.”
As regards the applicable domestic law, this provision may in practical terms
differ little from its UNCITRAL counterparts. In the case of a typical foreign
investment—a natural resources concession contract, for instance—normal
conflict of laws analysis will usually point to the application of the
substantive law of the host State of the investment. The reference, in the
second sentence of Article 42(1), to the conflict of laws rules of the host
State, makes possible the application of the substantive law of another

9 See United Nations Commission on International Trade Law, UNCITRAL
Model Law on International Commercial Arbitration, adopted June 21, 1985, U.N. Doc.
A/40/17, at art. 28(1) (1985).

10 ICSID, 2 Documents Concerning the Origin and Formulation of the Convention 570
(1968) [hereinafter History of the Convention]. For an implicit agreement to be found,
however, its substance must be clear. The point is discussed in Compariia del Desarrollo
de Santa Elena SA v. Republic of Costa Rica, Award of Feb. 17, 2000, 5 ICSID Rep. 153,
170 (2002).

11 See UNCITRAL Arbitration Rules, supra note 5, at art. 33(1); UNCITRAL
Model Law on International Commercial Arbitration, supra note 9, at art. 28(1).



6 Contemporary Issues in International Arbitration and Mediation

country when that would be appropriate—as might, for example, be the
case when the investment takes the form of a commercial loan.

The main distinguishing feature of the provision of the second
sentence of Article 42(1) lies in its reference to international law. As the
provision says, the tribunal is, in the absence of party agreement on the
matter, bound to apply the pertinent domestic law ‘“‘and such rules of
international law as may be applicable.” The drafters of the ICSID
Convention envisaged, among other possibilities, that, in the event of a gap
in the applicable domestic law, arbitrators might, under this provision, turn
to international law to fill the gap.!? More importantly, the provision was
seen as authorizing the arbitrators, in their application of international law,
to set aside the applicable domestic law when it, or an action taken under it,
violated international law.'® The first ad hoc committees established under
the annulment provisions of Article 52 of the Convention, and several
subsequent arbitral tribunals, endorsed the view that international law had,
under the provision, these supplemental and corrective functions in
relation to host State law. Some of the decisions seemed to suggest that
these were the only roles of international law under the provision: the
tribunal could apply international law only to the extent necessary to fill
gaps in host State law or to correct inconsistencies between it and
international law. The view was encapsulated in the statement, in the 1986
decision of the ad hoc committee in Amco Asia Corp. v. Indonesia, that the
provision of the second sentence of Article 42(1) ‘“‘authorizes an ICSID
tribunal to apply rules of international law only to fill up lacunae in the
applicable domestic law and to ensure precedence to international law
norms where the rules of the applicable domestic law are in collision with
such norms.”’!* However, it is important to remember that almost all of
these earlier cases concerned what are now commonly called contract
claims; none was brought under an investment treaty in respect of alleged
violations of the substantive protections of the treaty.

12 See History of the Convention, supra note 10, at 803.

13 See id. at 570, 580, 984-85. As demonstrated by Emmanuel Gaillard and Yas
Banifatemi, the drafters of the Convention did not rule out other roles for
international law under the provision. Emmanuel Gaillard & Yas Banifatemi, “The
Meaning of ‘and’ in Article 42(1), Second Sentence of the Washington Convention:
The Role of International Law in the ICSID Choice of Law Process,”” 18 ICSID Rev.—
Foreign Inv. L.J. 375, 383-88 (2003).

4 Amco Asia Corp. v. Republic of Indonesia, Ad Hoc Committee Decision of
May 16, 1986, 1 ICSID Rep. 509, 515 (1993). See also Kloeckner Industrie-Anlagen
GmbH v. United Republic of Cameroon, Ad Hoc Committee Decision of May 3,
1985, 2 ICSID Rep. 95, 122 (1994); Amco Asia Corp. v. Republic of Indonesia, Award
of May 31, 1990, 1 ICSID Rep. 569, 580 (1993); Liberian Eastern Timber Corp. v.
Republic of Liberia, Award of Mar. 31, 1986, 2 ICSID Rep. 343, 358-59 (1994).
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Nowadays, almost all of the ICSID Convention cases that are being
initiated concern such treaty claims. The tribunals have, in these newer
cases, all applied to the merits of the disputes the provisions of the
underlying treaties, as well as general international law rules. They have at
the same time generally also acknowledged the relevance, in varying
degrees, of the law of the host State concerned. This broadly similar
outcome has been reached in different ways under Article 42(1) of the
ICSID Convention. This may be seen from an examination of the 20
published awards on the merits thus far rendered in ICSID Convention
arbitrations initiated pursuant to investment treaties.!® In all of these, as it
happens, the underlying investment treaty was a BIT.

THE BIT CASES

The BIT concerned, in five of the 20 cases, specifically provided that the
BIT, general international law principles and host State law should be
applied by tribunals constituted in investor-State proceedings under the

15 These 20 published awards on the merits rendered in ICSID Convention
investment treaty arbitrations as of June 19, 2007, are (in chronological order):
Asian Agricultural Products Ltd. v. Democratic Socialist Republic of Sri Lanka,
Award of June 27, 1990, 4 ICSID Rep. 250 (1997); American Manufacturing and
Trading Inc. v. Republic of Zaire, Award of Feb. 21, 1997, 5 ICSID Rep. 14 (2002);
Fedax NV v. Republic of Venezuela, 5 ICSID Rep. 200 (2002); Maftezini v. Kingdom
of Spain, Award of Nov. 13, 2000, 5 ICSID Rep. 419 (2002); Vivendi Universal v.
Argentine Republic, Award of Nov. 21, 2000, 5 ICSID Rep. 299 (2002); Wena Hotels
Ltd. v. Arab Republic of Egypt, Award of Dec. 8, 2000, 6 ICSID Rep. 89 (2004); Genin
v. Republic of Estonia, Award of June 25, 2001, 6 /CSID Rep. 241 (2004); Olguin v.
Republilc of Paraguay, Award of July 24, 2001, 6 ICSID Rep. 164 (2004); Middle East
Cement Shipping and Handling Co. SA v. Arab Republic of Egypt, Award of Apr. 12,
2002, 7 ICSID Rep. 178 (2005); Generation Ukraine Inc. v. Ukraine, Award of Sept.
16, 2003, 10 ICSID Rep. 240 (2006); AIG Capital Partners Inc. v. Republic of
Kazakhstan, Award of Oct. 7, 2003, 11 ICSID Rep. 7 (2007); MTD Equity Sdn. Bhd. v.
Republic of Chile, Award of May 25, 2004, 12 ICSID Rep. 6 (2007); CMS Gas
Transmission Co. v. Argentine Republic, Award of May 12, 2005, http://www.
worldbank.org/icsid/cases/awards.htm; Noble Ventures v. Romania, Award of Oct.
12, 2005, http://www.investmentclaims.com/oal.htm/; Azurix Corp. v. Argentine
Republic, Award of July 14, 2006, http://www.worldbank.org/icsid/cases/awards.
htm; ADC Affiliate Ltd. v. Republic of Hungary, Award of Oct. 2, 2006, http://www.
worldbank.org/icsid/awards.htm; Champion Trading Co. v. Arab Republic of Egypt,
Award of Oct. 27, 2006, http://www.investmentclaims.com/oal.html/; Siemens AG
v. Argentine Republic, Award of Feb. 6, 2007, http://www.investmentclaims.com/
oal.htm/; PSEG Global Inc. v. Republic of Turkey, Award of Jan. 19, 2007,
http://www.worldbank.org/icsid/cases/awards.htm; Enron v. Argentine Republic,
Award of May 22, 2007, http://www.investmentclaims.com/oal.htm/.
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BIT.!6 In these cases, there obviously was party agreement on applicable
rules of law, in terms of the first sentence of Article 42(1) of the ICSID
Convention, the agreement being formed by the investor’s acceptance of
the State’s offer in the BIT to arbitrate on that basis. In one of these five
cases, Siemens AG v. Argentine Republic, the tribunal in its award discussed the
role of international law under the BIT provision on applicable law. The
tribunal rejected the notion that international law was referred to in the
provision merely ‘‘as a corrective to municipal law or as a filler of lacunae in
that law.””!7 It went on to point out that, as the case concerned alleged
breaches on the part of Argentina of its treaty commitments, ‘“‘the
Tribunal’s inquiry is governed by the [ICSID] Convention, by the [BIT] and
by applicable international law. Argentina’s domestic law constitutes
evidence of the measures taken by Argentina and of Argentina’s conduct in
relation to its commitments under the [BIT].”!8

Unlike the BITs in Siemens and the four other cases, most BITs,
including those involved in the remaining 15 cases under consideration,
lack specific provisions on applicable law. However, as indicated earlier, in
all of the cases the claims were made in respect of alleged violations by the
respective host States of their obligations under the BITs. The investor-State
arbitration provisions of the BITs obviously authorize this type of claim; they
typically do so by stating that they cover disputes over the obligations of the
State under the BIT or disputes relating to alleged breaches of rights
created or conferred by the BIT in respect of investments. Inevitably it
would seem the claims will fail to be decided in accordance with the
provisions of the BIT and of international law as the BIT’s governing law. At
the same time, the BIT will normally also direct a tribunal to host State law
on certain questions, for example on covered investments, referred to in
many BITs as those made in accordance with the law of the host State.
Considerations such as these could lead a tribunal charged with deciding a
BIT claim to find party agreement, on the application of the BIT and
international law supplemented by host State law, no less readily than in the
cases where the BIT contains a specific provision to that effect.

This approach was followed by the tribunals in at least three of the
further cases under consideration, most clearly in ADC Affiliate Lid. wv.
Republic of Hungary. The investor-State arbitration provision of the BIT in
that case applied to “‘[a]ny dispute between a Contracting Party and the
investor of another Contracting Party concerning expropriation of an

16 These were the BITs in Fedax NV v. Republic of Venezuela, Maffezini v. Kingdom
of Spain, Vivendi Universal v. Argentine Republic, Olguin v. Republic of Paraguay, and
Siemens AG v. Argentine Republic (references supra note 15).

17 Siemens AG v. Argentine Republic, supra note 15, at § 77.
8 1d. at 1 78.
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investment.”’!? In its award, the tribunal held that by consenting to
arbitration under the investor-State arbitration provision with respect to
such a dispute, the disputing parties “‘also consented to the applicability of
the provisions of the [BIT] . . . that consent falls under the first sentence of
Article 42(1) of the ICSID Convention. . . . The consent must also be
deemed to comprise a choice for general international law, including
customary international law, if and to the extent that it comes into play for
interpreting and applying the provisions of the [BIT].”?° The tribunal
added that a sole exception to this was in a provision of the BIT to the effect
that compensation for any expropriation could be calculated in accordance
with the law of the expropriating State. ‘“‘As the reference to domestic law is
used for this one isolated subject matter only,”” the tribunal said, ‘‘it must be
presumed that all other matters are governed by the provisions of the [BIT]
itself which in turn is governed by international law.”’?!

Other cases in which the tribunals appear to have taken such an
approach include MTD Equity Sdn. Bhd. v. Republic of Chile and Azurix Corp. v.
Argentine Republic. In the MTD case, the tribunal simply declared in its award
that ““[t]his being a dispute under a BIT, the parties have agreed that the
merits of the dispute will be decided in accordance with international
law.”’?2 The award in the Azurix case states that as the claims had been
advanced under a BIT, *“‘the Tribunal’s inquiry is governed by the ICSID
Convention, by the BIT and by applicable international law,”” with the law of
Argentina being ‘‘an element of the inquiry,” though no more than that
“because of the treaty nature of the claims under consideration.”’?3

In some of the cases, the tribunals have discerned agreements on
applicable law from the pleadings made by the parties in the course of the
arbitral proceeding. Thus, in Asian Agricultural Products Ltd. v. Democratic
Socialist Republic of Sri Lanka, the tribunal observed in its award that the
parties had agreed in their respective pleadings to the application of the
BIT as ‘“‘the primary source of the applicable legal rules” and of

19 ADC Affiliate Ltd. v. Republic of Hungary, supra note 15, at § 290.

2 Id.

2L Id. at 1 292.

2 MTD Equity Sdn. Bhd. v. Republic of Chile, supra note 15, at  86.

2 Azurix Corp. v. Argentine Republic, supra note 15, at 1 67. Two other cases
that could be included in this further group of cases are Generation Ukraine Inc. v.
Ukraine and Champion Trading Co. v. Arab Republic of Egypt. In both cases, the awards
referred to the international law nature of the claims and applied the respective
BITs and international law. See Generation Ukraine Inc. v. Ukraine, supra note 15, at
especially § 8.12, and Champion Trading Co. v. Arab Republic of Egypt, supra note
15, at especially 49 39-40. Cf. Vivendi Universal v. Argentine Republic, Ad Hoc
Committee Decision of July 3, 2002, 6 ICSID Rep. 340, 365 (2004) (‘‘whether there
has been a breach of the BIT” is a question to ‘‘be determined by reference to its
own proper or applicable law . . . [i.e.,] by international law’’).
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“international or domestic legal relevant rules . . . as a supplementary
source.”’?* Similarly, in reaching the conclusion in its award that it would
“apply both Argentine law and international law to the extent pertinent and
relevant,” the tribunal in Enron Corp. v. Argentine Republic recalled that the
parties had in their pleadings both relied on ‘“‘rules of the Argentine legal
system’” as well as the BIT, other treaties and customary international law.?®

In several of the remaining BIT cases considered in this paper, the
tribunals found no agreement of the parties as to applicable law. The
provision of the second sentence of Article 42(1) of the ICSID Convention
was instead invoked in these cases. Thus, for example, in Genin v. Republic of
Estonia, the tribunal, after citing that provision of the ICSID Convention,
referred in its award to the applicability of Estonian law and rules of
international law set out in the BIT and ICSID Convention.?® In AIG Capital
Partners Inc. v. Republic of Kazakhstan, the tribunal held that the applicable
law was that of the host State “‘read with and controlled by the provisions
contained in the BIT.”?” The relationship between the applicable domestic
law and international law under the provision of the second sentence of
Article 42(1) of the ICSID Convention was further considered in the award
in another of the remaining BIT cases, CMS Gas Transmission Co. v. Argentine
Republic. In that award, the tribunal interpreted the provision as allowing the
application of both domestic and international law, without one necessarily
prevailing over the other.?® Noting their close interaction and inseparability,
the tribunal held that the relevant domestic legal provisions, the BIT, and
customary international law were all to be applied to the extent justified.?
The tribunal added that, under Argentine law, treaty rules prevailed over
domestic law rules in the event of a conflict but that, in any event, the
tribunal found no such ‘“‘collision” in the instant case.?

2 Asian Agricultural Products Ltd. v. Democratic Socialist Republic of Sri
Lanka, supra note 15, at 19 20, 24.

% Enron Corp. v. Argentine Republic, supra note 15, at 11 206, 207, 209. The
tribunal did not, however, go so far as to state that it had inferred an agreement of
the parties as to applicable law, referring also to the interpretation of the provision
of the second sentence of the ICSID Convention Article 42(1) in the ad hoc
committee decision in Wena Hotels Ltd. v. Egypt. See id. at 1 207 and text
accompanying infra note 31. In another two of the arbitrations, Noble Ventures v.
Romania and PSEG Global Inc. v. Republic of Turkey (references supra note 15), the
parties evidently argued the cases on the basis of the BIT and international law, and
the tribunals decided the disputes on that basis without discussion of choice of law
under Article 42(1) of the ICSID Convention.

% Genin v. Republic of Estonia, supra note 15, at § 350.

27 AIG Capital Partners Inc. v. Republic of Kazakhstan, supra note 15, at
i 10.1.4.

2 CMS Gas Transmission Co. v. Argentine Republic, supra note 15, at § 116.

2 Id. at § 117.

%0 Id. at 11 120-21. Two other cases that can be included in this last group of
the BIT cases that have so far led to awards on the merits are Wena Hotels Ltd. v. Arab
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The tribunal in the CMS case drew inspiration for this approach from
the approach taken by the ad hoc committee in the annulment proceeding
in Wena Hotels Ltd. v. Arab Republic of Egypt. In its decision, that ad hoc
committee stated that the provision of the second sentence of Article 42(1)
of the ICSID Convention ‘‘allowed for both [domestic and international]
legal orders to have a role. The law of the host State can indeed be applied
in conjunction with international law if this is justified. So too international
law can be applied by itself if the appropriate rule is found in this other
ambit.”’3! In upholding the challenged award’s reliance on the BIT as the
primary source of the applicable rules in that case, the ad hoc committee also
emphasized the supremacy of treaty rules over domestic legislation under
Egypt’s own law.32

CONCLUSION

It could be said that in the ICSID Convention BIT cases, little seems to turn
on whether the applicable rules of law are seen as being derived from the
provision of the first or the provision of the second sentence of Article
42(1). Under either alternative, the result, broadly speaking, has been that
the applicable rules of law have been those of the investment treaty and
general international law, with host State law rules also having a role.

A possible practical consequence of the distinction is suggested by the
award in the ADC Affiliate case. As explained earlier, that award found an
agreement on applicable law under the first sentence of Article 42(1) of the
ICSID Convention. Like many other BITs, the BIT involved in the case
offered non-ICSID as well as ICSID Convention arbitration options in its
investor-State dispute-settlement provision. The tribunal drew support for its
analysis from the fact that all of the offered forms of arbitration appeared to

Republic of Egypt and Middle East Cement Shipping and Handling Co. SA v. Arab Republic
of Egypt. In both of these cases, the tribunals found the provisions of the BIT
supplemented by international and domestic law to be applicable on the basis of
partial party agreements on applicable law and, for the rest, on the basis of the
provision of the second sentence of Article 42(1) of the ICSID Convention. See Wena
Hotels Ltd. v. Arab Republic of Egypt, supra note 15, at 111-12; Middle East Cement
Shipping and Handling Co. SA v. Arab Republic of Egypt, supra note 15, at 191.

3 Wena Hotels Ltd. v. Arab Republic of Egypt, Ad Hoc Committee Decision of
Feb. 5, 2002, 6 ICSID Rep. 129, 138 (2004).

32 See id. at Y 42.

3% Thus, in the MTD case, the ad hoc committee could conclude that ‘‘[w]hether
the applicable law here derived from the first or second sentence of Article 42(1)
does not matter . . . both [domestic and international] laws were relevant.”” MTD
Equity Sdn. Bhd. v. Republic of Chile, Ad hoc committee decision of Mar. 21, 2007,
http://www.investmentclaims.com/oal.html, at q 72.
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be similar in referring to party autonomy in the choice of law. Yet they had
at least textually different ‘“‘subsidiary conflict of laws rules’’ addressing
choice of law in the absence of party agreement. ‘“The application of these
subsidiary conflict rules,” the tribunal observed, could ‘‘give differing
results, which in turn may affect the manner in which the [BIT] provisions,
in particular the substantive ones, are to be interpreted and applied. It
cannot be deemed to have been the intent of the States Parties to the BIT to
have agreed to such a potential disparity.”’?*

There might also be fears that, under the interpretation of the ad hoc
committee in the Wena Hotels case, arbitrators might have too much
discretion or freedom to choose between the application of domestic or
international law. But such fears would seem to be misplaced. The ad hoc
committee made clear in its decision that the choice would in each case
have to be justified, with each law applied in its own ambit. Contract claims,
of course, normally belong to a domestic law ambit. In ICSID Convention
arbitrations involving such claims, it may therefore be expected that, unless
the parties have agreed otherwise, arbitral tribunals would generally
continue to apply the applicable domestic law in the first instance, resorting
to international law only as needed to supplement or correct the domestic
law. There may be cited in this connection the 2003 award of the tribunal
constituted under the ICSID Convention to decide the contract claims in
Autopista Concessionada de Venezuela CA v. Bolivarian Republic of Venezuela. In
that award, the tribunal stated that ‘‘[w]hatever the extent of the role that
international law plays under Article 42(1) (second sentence), this Tribunal
believes that there is no reason in this case, especially considering that it is a
contract and not a treaty arbitration, to go beyond the corrective and
supplemental functions of international law.”’%

¥ ADC Affiliate Ltd. v. Republic of Hungary, supra note 15, at 1 291. The non-
ICSID arbitration options offered by the BIT in that case included arbitration under
the Rules of Arbitration of the International Chamber of Commerce (ICC). Those
rules provide that in the absence of party agreement on the rules of law to be
applied to the merits of the dispute, the tribunal “shall apply the rules of law which
it determines to be appropriate.” International Chamber of Commerce Rules of
Arbitration in force as from January 1, 1998, ICC Publication 838, at art. 17(1)
(2005). It was pointed out in the text accompanying supra note 5 that many BITs
give covered investors a choice between resorting to arbitration under the
UNCITRAL Arbitration Rules and arbitration under the ICSID Convention in the
event of disputes with the host State. The ‘‘subsidiary conflict rule” of the
UNCITRAL Arbitration Rules presents an even greater contrast with the provision of
the second sentence of Article 42(1) of the ICSID Convention. As indicated in supra
note 11 and the accompanying text, the former (Article 33(1) of the UNICTRAL
Arbitration Rules) provides that, failing ‘‘designation by the parties [of the law
applicable to the substance of the dispute], the arbitral tribunal shall apply the law
determined by the conflict of laws rules which it considers applicable.”

% Autopista Concessionada de Venezuela CA v. Bolivarian Republic of Venezu-
ela, Award of Sept. 23, 2003, 10 ICSID Rep. 314, 336 (2006).
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OVERVIEW: INDIRECT EXPROPRIATION AND THE FAIR AND
EQUITABLE TREATMENT STANDARD

Although we may be witnessing a revival of direct expropriation in parts of
Latin America (by instances of what could be referred to as ‘“‘old-fashioned
expropriation’ or ‘“‘expropriation simpliciter”’),! such events are a departure
from the recent trend under which States expropriate foreign investment by
indirect or regulatory measures.? One can argue whether this reflects only
the realities of modern complex economies or also a desire by savvy States to
minimize their exposure to international liability and protect their reputa-
tions by avoiding outright confiscation of foreign investors’ assets. (That
argument is well beyond the scope of this modest paper.)

Virtually all bilateral investment treaties (BITs) provide protection from
indirect or regulatory expropriation by prohibiting expropriation ‘‘indirect-
ly through measures tantamount to expropriation and nationalization.”’?

*The authors thank Lucy Martinez, also an associate with Freshfields Bruckhaus
Deringer LLP in New York, for her assistance in finalizing the paper. The views
expressed herein are strictly the authors’ own.

! See, e.g., Alliant Emerging Markets, ““‘Alliant Index Shows Political Risk Up 5%
in 2006: ‘Old-Fashioned’ Expropriation,” Alliant News, Mar. 13, 2007, available at
http:/ /www.jltusa.net/AEM %20Press %20Release %2003 %2013 %2007.pdf.

2 See, e.g., W. Michael Reisman & Robert D. Sloane, “Indirect Expropriation
and Its Valuation in the BIT Generation, 74 Brit. Y.B. Int’l L. 115, 149 (2004)
(“‘[S]tates today rarely expropriate foreign investments by formal decree.”).

3 Id. at 118-19 (2004) (quoting United States-Russia BIT, art. III(I)); see also
Rudolf Dolzer & Margrete Stevens, Bilateral Investment Treaties 100 (1995).
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The BITs, however, do not (and could not) define objective standards,
leaving it to international arbitral tribunals to wrestle with articulating
standards for establishing liability for indirect expropriation. A finding of
regulatory or indirect expropriation is bound to be difficult, as it will by
definition be fact specific and entail subjective judgment and reasoning.

As illustrated below, some tribunals are holding that a government may
only be liable for indirect expropriation if its actions result in a 100 percent
loss of value in—and control of—the foreign investment. It seems that such
unwillingness to hold States liable for expropriation by indirect measures
has, in part, contributed to the growing prominence of the fair and
equitable treatment standard contained in many BITs as a distinct basis of
liability. As described by one observer, there is

a broader trend of many investment tribunals to resist findings of
expropriation, whether direct or indirect, save in the most extreme
circumstances where state action has caused a ‘‘neutralization’ of the
investment such that its economic value has effectively been destroyed.
. . . [T]he concept of fair and equitable treatment appears to have
taken on a life of its own such that it now encompasses a broad range of
mistreatment, or failure to accord due process, without requiring the
high threshold of interference that is attendant upon any expropriation
claim.*

The analysis is not always so distinct. The concept of ““fair and equitable
treatment’ is no more precise than indirect expropriation. There can be
substantial overlap between the methodologies employed by tribunals
evaluating indirect expropriation claims and claims for violations of fair and
equitable treatment. For example, as discussed below, when dealing with
both categories of claims and with more or less explanation, tribunals have
looked to the legitimate expectations of investors and have often, but not
always, employed similar techniques for the calculation of damages.

This paper does not purport to analyze all the existing jurisprudence
on the fair and equitable treatment standard,® but instead it focuses on

* Stephen Fietta, ““Expropriation and the ‘Fair and Equitable’ Standard: The
Developing Role of Investors’ ““Expectations’ in International Investment Arbitra-
tion,”” 23 J. Int’l Arb. 375, 398 (2006).

5 For a more detailed analysis of fair and equitable treatment clauses, see, for
example, Fietta, supra note 4; T. Westcott, ‘‘Recent Practice on Fair & Equitable
Treatment,” 8 J. World Inv. & Trade 409 (2007); Peter Muchlinski, ** ‘Caveat
Investor’?> The Relevance of the Conduct of the Investor Under the Fair and
Equitable Treatment Standard,” 55 Int'l Comp. L.Q. 527 (2006); Elizabeth Snod-
grass, ‘‘Protecting Investors’ Legitimate Expectations: Recognizing and Delimiting a
General Principle,” 21 ICSID Rev.—Ioreign Inv. L.J. (2006); Rudolf Dolzer, ‘‘Fair and
Equitable Treatment: A Key Standard in Investment Treaties,” 39 Intl Law. 1
(2005); Christoph Schreuer, ‘“Fair and Equitable Treatment in Arbitral Practice,” 6
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seven recent investment treaty cases—CMS, LG&E, Enron, Sempra, Azurix,
Saluka, and PSEG—where the claimants have alleged both indirect expropri-
ation and violations of the fair and equitable treatment standard and have
succeeded only with respect to the latter claim.® These cases therefore
provide a framework for considering whether tribunals may be using fair
and equitable treatment as a ‘‘second cousin’ for findings of indirect
expropriation or whether they are instead evaluating fair and equitable
treatment according to an independent standard. Four of the seven cases
discussed in this paper relate to actions taken by the Argentine government
against companies in the energy sector in the course of its most recent
economic crisis, and these cases may be particularly relevant for the
remaining 20-plus ICSID cases pending against Argentina.’

This paper also briefly refers to decisions under political risk insurance
(PRI) policies covering expropriation. In particular, given that PRI policies
do not typically cover unfair and inequitable treatment (or other catch-all
categories) by a host State towards an investor, it may be that insurers and
tribunals assessing PRI claims have to focus more critically on claims of
indirect expropriation than do BIT tribunals looking at the same investment
dispute scenario. Although decisions related to PRI policies are rarely
publicly available, the overlap between fair and equitable treatment, indirect
expropriation, investment treaty arbitration, and political risk insurance
arbitration is likely to come under increasing focus in coming years.

CMS V. ARGENTINA

In CMS Gas Transmission Company v. Argentine Republic, CMS Gas Transmis-
sion Company (CMS) brought claims under the Argentina-United States

J- World Inv. & Trade 357 (2005); Stephan W. Schill, “‘Fair and Equitable Treatment
under Investment Treaties as an Embodiment of the Rule of Law,” IIL] Working
Paper 2006/6 (Global Administrative Law Series), available at http://www.iilj.org.

% It bears emphasis that some tribunals have found State action to amount both
to indirect expropriation and a breach of the fair and equitable treatment clause.
See, e.g., Siemens A.G. v. The Argentine Republic, Award, ICSID Case No. ARB/02/8
(Feb. 6, 2007); Compania de Aguas del Aconquija S.A. and Vivendi Universal S.A. v.
Argentine Republic, Award, ICSID Case No. ARB/97/3 (Aug. 20, 2007). Other
tribunals have concluded that the relevant State action did not amount to
expropriation or unfair or inequitable treatment. See, e.g., Parkerings-Compagniet
ASv. Republic of Lithuania, Award, ICSID Case No. ARB/05/8 (Sept. 11, 2007) (the
Norway-Lithuania BIT provided for ‘‘equitable and reasonable’ treatment, but the
tribunal concluded that this equates to “fair and equitable treatment,”  278);
M.C.I Power Group L.C. and New Turbine, Inc. v. Republic of Ecuador, Award,
ICSID Case No. ARB/03/6 (July 31, 2007).

7 See list of pending cases at http://worldbank.org/icsid/cases/pending.htm.
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BIT for indirect or creeping expropriation and for violation of the fair and
equitable treatment standard arising out of measures taken by the Argentine
government in response to the Argentine economic crisis that peaked in
2001-2002.8 CMS alleged that Argentina’s measures had negatively impacted
its investment in an Argentine gas transportation company, Transportadora
de Gas del Norte (TGN).

Although the CMS tribunal found that Argentina had not kept
commitments made under its own legislation, regulations, and the license
that it had granted to TGN, and that the value of CMS’s investment in TGN
had been drastically reduced as a result, the tribunal decided that Argentina
had not expropriated CMS’s investment.? According to the tribunal, ‘“‘[t]he
essential question [for determining whether an indirect expropriation took
place] is . . . to establish whether the enjoyment of the property has been
effectively neutralized.”’!” The tribunal found that, despite the loss of value
in CMS’s investment, no such neutralization had taken place because CMS
retained ‘‘full ownership and control of the investment.”’!!

The tribunal did find a violation of the fair and equitable treatment
standard, explaining that the legal guarantees given by Argentina had
induced CMS’s investment and that the government measures had “‘entirely
transform[ed] and alter[ed] the legal and business environment under
which the investment was decided and made.”’1? In this respect, the tribunal
observed that ‘““fair and equitable treatment is inseparable from stability and
predictability.”’!3 In reaching this conclusion, the CMS tribunal stated that
the Preamble in the Argentina-United States BIT ‘“‘makes it clear . . . that
one principal objective of the protection envisaged is that fair and equitable
treatment is desirable ‘to maintain a stable framework for investments and
maximum effective use of economic resources.” ’’14

To calculate CMS’s damages, the tribunal used a fair market value
standard, noting that while such a standard ‘‘figures prominently in respect

8 CMS Gas Transmission Co. v. Argentine Republic, Award, ICSID Case No.
ARB/01/8 (May 12, 2005). Freshfields represents CMS in the ICSID proceedings.

9 Id. at 11 252, 264.

10 7d. at g 262.

" 1d. at 1 263.

12 1d. at 11 275, 281.

13 1d. at  276.

14 Jd. at § 274. The tribunal also quoted the following key passage from Tecmed
v. Mexico on the fair and equitable treatment standard: ‘““The foreign investor
expects the host State to act in a consistent manner, free from ambiguity and totally
transparently in its relations with the foreign investor, so that it may know
beforehand any and all rules and regulations that will govern its investments, as well
as the goals of the relevant policies and administrative practices or directives, to be
able to plan its investment and comply with such regulations.”” Id. at 1 279 (quoting
Tecnicas Medioambientales Tecmed S.A. v. The United Mexican States, Award,
ICSID Case No. ARB(AF)/00/2, § 154 (May 29, 2003)).



Fair and Equitable Treatment 17

of expropriation,” it may also be appropriate in the fair and equitable
treatment context. In a (in our view) well-reasoned discussion, the CMS
tribunal found that it was appropriate to use a fair market value calculation
for CMS’s damages because, among other reasons, CMS had offered to
transfer its shares in TGN to Argentina upon payment of an eventual award.
In the award, the tribunal afforded Argentina an option to purchase CMS’s
shares for a small amount.!® The CMS decision relating to fair and equitable
treatment and damages was recently upheld in the annulment phase.!®

LGSE V. ARGENTINA

In LG&E Energy Corp. v. Argentine Republic,)” LG&E Energy Corp. (LG&E)
alleged violations of the indirect expropriation and fair and equitable
treatment provisions of the Argentina-United States BIT arising out of
measures taken by the Argentine government in response to the same
economic crisis at issue in CMS. LG&E argued that such measures had
reduced the value of its investments in three Argentine gas distribution
companies. In its 2006 Decision on Liability, the tribunal denied LG&E’s
indirect expropriation claim, finding that the measures had not denied
LG&E the right to enjoy its investments; the value of the asset base of the
investments had rebounded; LG&E had not lost control over its shares in
the investments; and the impact of the measures was not permanent.!8

The LG&E tribunal went on to find that Argentina was liable for unfair
and inequitable treatment of LG&E. Analyzing the “‘stability of the legal and
business framework’ and the “‘investor’s expectations when making its
investment in reliance on the protections to be granted by the host State,”
the tribunal found that Argentina had abrogated certain guarantees to the
gas distribution companies.!?

In its July 2007 Award on Damages, the LG&E tribunal noted that
questions as to the applicable standard and measure of compensation and
the method to quantify damages are “‘particularly thorny when it comes to
defining the standard and measure of compensation applicable for treaty
breaches other than expropriation. There are no express provisions in the

15 CMS Gas Transmission Co. v. Argentine Republic, supra note 8, at § 410.

16°CMS Gas Transmission Co. v. Argentine Republic, Decision of the Ad Hoc
Committee on the Application for Annulment of the Argentine Republic, ICSID
Case No. ARB/01/8 (Sept. 25, 2007).

7 LG&E Energy Corp. v. Argentine Republic, Decision on Liability, ICSID Case
No. ARB/021 (Oct. 3, 2006).

8 Id. at 9 185-200.

9 Id. at 19 119-139.
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Treaty addressing these issues and pre-existing guidance in arbitral
jurisprudence is very limited.”’?® The tribunal determined not to base
damages on an expropriation-type fair market value analysis, in the
particular circumstances of that case, and instead looked at the actual loss
suffered by the investor as a result of Argentina’s conduct, being the amount
of dividends that could have been received but for the adoption of the
measures.?!

ENRON V. ARGENTINA

Another example of a tribunal finding liability for unfair and inequitable
treatment but not for indirect expropriation is the May 22, 2007, decision in
Enron Corporation v. Argentine Republic.*?> Enron Corporation (Enron) had
asserted claims against Argentina under the Argentina-United States BIT
arising out of Argentine government measures in response to the economic
crisis, alleging that the government measures had resulted in a loss in the
value of its investment in TGS, the other Argentine gas transportation
company.

Enron alleged both direct and indirect expropriation.? The tribunal
found that there could have been no direct expropriation, because no part
of Enron’s property rights had been transferred to the State, and that no
indirect expropriation had occurred, because Argentina had not substantial-
ly deprived Enron of its investment in TGS. In particular, the tribunal noted
that Argentina had not taken control of the investment, deprived the
company of its property, or interfered in the day-to-day operations of the
company.?*

In making its determination of the fair and equitable treatment
standard, the Enron tribunal noted that fair and equitable treatment
requires that the host State provide a stable framework for the investment
and protect the investors’ expectations (namely, those expectations that
were based on guarantees provided by the State and that the investor had
relied upon when making the investment).?

Like the CMS tribunal, but unlike the LG&E tribunal, the Enron
tribunal used a fair market value standard for determining the compensa-

20 LG&E Energy Corp. v. Argentine Republic, Award, ICSID Case No. ARB/021,
11 29-30 (July 25, 2007).

21 Id. at 19 45, 48, 58.

22 Enron Corp. v. Argentine Republic, Award, ICSID Case No. ARB/01/3 (May
22, 2007).

2 Id. at Y 235-236.

24 Id. at 9 243-246.

% Id. at T 260-268.
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tion due to Enron for Argentina’s breach of the fair and equitable
treatment standard. The Enron tribunal explicitly acknowledged the poten-
tial for overlap between analyses of indirect expropriation and unfair and
inequitable treatment:

On occasions, the line separating indirect expropriation from the
breach of fair and equitable treatment can be rather thin and in those
circumstances the standard of compensation can also be similar on one
or the other side of the line. Given the cumulative nature of the
breaches that have resulted in a finding of liability, the Tribunal
believes that in this case it is appropriate to apply the fair market value
to the determination of compensation.?

SEMPRA V. ARGENTINA

Most recently, the ICSID tribunal in Sempra Energy International v. Argentine
Republic concluded that the claimant had proven a breach of the fair and
equitable treatment standard but not indirect expropriation.?’” The claim
was also brought under the Argentina-United States BIT, based on the same
measures underlying the claims in CMS, LG&E, and Enron. The Sempra
tribunal noted that indirect expropriation required substantial deprivation,
which could include the following actions:

depriving the investor of control over the investment, managing the
day-to-day operations of the company, arresting and detaining company
officials or employees, supervising the work of officials, interfering in
administration, impeding the distribution of dividends, interfering in
the appointment of officials or managers, or depriving the company of
its property or control in whole or in part.?8

The Sempra tribunal accepted that many of the Argentine measures had
a very adverse effect on the conduct of the business concerned’ but
concluded that a ““finding of indirect expropriation would require more
than adverse effects. It would require that the investor no longer be in
control of its business operation, or that the value of the business have been

133

% Id. 1 363.

27 Sempra Energy International v. Argentine Republic, Award, ICSID Case No.
ARB/02/16 (Sept. 28, 2007), available at http:/ /icsid.worldbank.org/ICSID /Front-
Servlet?’requestType=CasesRH&actionVal=showDoc&docld=DC694_En&caseld=C3.

2 Id. at 1 284 (quoting Pope & Talbot Inc. v. Government of Canada, Interim
Award of June 26, 2000, T 100).
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virtually annihilated.”’?® After finding that no indirect expropriation had
occurred, the Sempra tribunal followed the approach of CMS, LGEE, and
Enron in concluding that the fair and equitable treatment standard had
been breached. The Sempra tribunal discussed the relationship between fair
and equitable treatment and indirect expropriation as follows:

[I]t would be wrong to believe that fair and equitable treatment is a
kind of peripheral requirement. To the contrary, it ensures that even
where there is no clear justification for making a finding of expropria-
tion, as in the present case, there is still a standard which serves the
purpose of justice and can of itself redress damage that is unlawful and
that would otherwise pass unattended. Whether this result is achieved
by the application of one or several standards is a determination to be
made in the light of the facts of each dispute. What counts is that in the
end the stability of the law and the observance of legal obligations are
assured, thereby safeguarding the very object and purpose of the
protection sought by the treaty.

It must also be kept in mind that on occasion the line separating
the breach of the fair and equitable treatment standard from an
indirect expropriation can be very thin, particularly if the breach of the
former standard is massive and long-lasting. In case of doubt, however,
judicial prudence and deference to State functions are better served by
opting for a determination in the light of the fair and equitable
treatment standard. This also explains why the compensation granted
to redress the wrong done might not be too different on either side of
the line.®

ENRON AND SEMPRA POLITICAL RISK INSURANCE CLAIMS FOR
EXPROPRIATION

An interesting backdrop to the Enron and Sempra ICSID proceedings is
provided by the parallel claims made by Sempra and Enron under PRI
policies, based on essentially the same acts of the Argentine government
that gave rise to the ICSID claims. As noted, the ICSID tribunals in Enron
and Sempra held that there had been unfair and inequitable treatment but
no expropriation under the Argentina-United States BIT. By contrast,
Sempra’s and Enron’s PRI claims were both accepted on the basis of
expropriation (although the Sempra PRI tribunal denied coverage on other

2 Id. at ] 285.
0 Id. at 11 300-301.
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grounds). There apparently was no ‘“‘fair and equitable treatment’’ clause in
either PRI policy.

The decision of the Sempra arbitral tribunal relating to the PRI claim is
not publicly available, but it became public knowledge when the decision
was upheld by the Southern District of New York in related litigation.?!
Based on this Southern District of New York opinion, it appears that the
Sempra PRI tribunal accepted that the Argentine government’s actions
constituted an ‘‘expropriatory act” under the PRI policy but went on to
exclude recovery under, inter alia, a devaluation exclusion in the policy.?? As
the original award is not publicly available, the exact wording of the PRI
coverage for expropriation is not known.

Enron was more successful in its claims under its PRI policy issued by
the Overseas Private Investment Corporation (OPIC). OPIC agreed, in a
publicly available decision, that Argentina had expropriated the fundamen-
tal rights of Ponderosa Assets, L.P., a subsidiary of Enron Corporation.3?
The OPIC policy incorporated standards of expropriation under interna-
tional law.>* OPIC concluded that the Argentine government’s actions had
violated the relevant international law standards and duly indemnified
Ponderosa in respect of its insured losses up to the policy limit of $50
million.3?

What is most interesting is that the two PRI claim decision makers—
OPIC in Enron’s case and an arbitral tribunal in Sempra’s—apparently
readily found that the Argentine government’s actions constituted regulato-
ry expropriation when they—unlike the (somewhat) parallel ICSID tribu-
nals—had no option to label the offensive government acts as unfair or
inequitable. This whole area of overlap (or not) between investment treaty
violations and political risk deserves—and undoubtedly will command—
more examination by scholars and practitioners.

AZURIX V. ARGENTINA

In another ICSID case against Argentina brought under the Argentina-
United States BIT, relating to a privatization of a potable water and

- Sempra Energy v. Nat’l Union Fire Ins., Co. of Pittsburgh, Pennsylvania, 2006
WL 3147155 (S.D.N.Y. Oct. 31, 2006).

32 Id. at 2.

% OPIC’s Memorandum of Determinations regarding the Expropriation Claim
of Ponderosa Assets, L.P. Argentina (Feb. 8, 2005), available at http://www.opic.
gov/insurance/claims/report/index.asp.

3 Id. at 1, 4 (defining expropriation as requiring a violation of international law
or a material breach of local law).

% The claimant in Sempra invoked the OPIC determination in Ponderosa.
Sempra Energy International v. Argentine Republic, supra note 27, at | 273.
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sewerage company (and thus not relating to the energy sector and the
January 2002 Argentine Emergency Law and associated measures), the
ICSID tribunal in Azurix v. Argentina found a breach of the fair and
equitable treatment clause, but no indirect expropriation.? The tribunal
concluded that the impact on the investment attributable to Argentina was

not to the extent required to find that, in the aggregate, these actions
amounted to an expropriation; Azurix did not lose the attributes of
ownership, at all times continued to control [the investment] and its
ownership of 90% of the shares was unaffected. No doubt the
management of [the investment] was affected by the Province’s actions,
but not sufficiently for the Tribunal to find that Azurix’s investment was
expropriated.?”

However, as in the other decisions addressed in this paper, the Azurix
tribunal concluded that there had been a breach of the fair and equitable
treatment clause, on the basis of, inter alia, the politicization of the tariff
regime and repeated calls by the Argentine government for non-payment of
bills by customers.®® The tribunal assessed damages on the basis of fair
market value, looking at the value “‘in a hypothetical context where the
State would not have resorted to such maneuvers but would have fully
respected the provisions of the treaty and the contract concerned.”’

SALUKA V. CZECH REPUBLIC

In Saluka Investments BV v. Czech Republic, Saluka Investments BV (Saluka)
was unsuccessful in its claim for indirect expropriation but successfully
claimed that the Czech Republic had failed to provide fair and equitable
treatment of its investment.*’ Saluka initiated the arbitration for deprivation
of the value of its shares in a privatized Czech bank arising out of the Czech
Republic’s intervention in and forced administration of the bank, alleging
violations of the Czech Republic-Netherlands BIT. As an initial matter, the
tribunal found that Saluka had in fact been deprived of its investment:

% Azurix Corp. v. The Argentine Republic, Award, ICSID Case No. ARB/01/12
(July 14, 2006).

57 Id. at  322.

58 Id. at 1] 375-377.

% Id. at 1 417, 424.

10 Saluka Investments BV v. Czech Republic (UNCITRAL), Partial Award,
11 265, 281 (Mar. 17, 2006), available at http:/ /www.pca-cpa.org/upload/files/SAL-
CZ%20Partial % 20Award %20170306.pdf. Freshfields represents Saluka in the UNCI-
TRAL proceedings.
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[I]n imposing the forced administration of [the bank] . . . the Czech
Republic adopted a measure which was valid and permissible as within
its regulatory powers, notwithstanding that the measure had the effect of
eviscerating Saluka’s investment in [the bank].*!

The tribunal declined to find indirect expropriation, explaining that the
Czech government’s actions were ‘‘permissible regulatory actions”” under
customary international law and the BIT because they were aimed at
promoting the general welfare and/or maintaining public order.*?

The Saluka tribunal found that the Czech Republic had failed to accord
Saluka’s investment fair and equitable treatment because the Czech
Republic had not met its “‘obligation to treat a foreign investor’s investment
in a way that does not frustrate the investor’s underlying legitimate and
reasonable expectations.”’*3 Quantum was bifurcated from the merits, and
no decision has yet been issued.*

PSEG V. TURKEY

In PSEG v. Turkey, an ICSID tribunal again found no indirect expropriation,
but awarded (relatively minimal) damages on the basis of a breach of the
fair and equitable treatment clause of the Turkey-US BIT.#> The tribunal
noted that:

The standard of fair and equitable treatment has acquired prominence
in investment arbitration as a consequence of the fact that other
standards traditionally provided by international law might not in the
circumstances of each case be entirely appropriate. This is particularly
the case when the facts of the dispute do not clearly support the claim
for direct expropriation, but when there are notwithstanding events
that need to be assessed under a different standard to provide redress
in the event that the rights of the investor have been breached.*

Y Id. at 1 276 (emphasis added).

2 Id. at 11 254-255, 265, 267.

B Id. at 1 309.

“ Id. at 11 506-509. )

15 PSEG Global Inc. and Konya Ilgin Elektrik Uretim ve Ticaret Limited Sirketi
v. Republic of Turkey, ICSID Case No. ARB/02/5, Award (Jan. 19, 2007), available at
http:/ /icsid.worldbank.org/ICSID /FrontServlet’requestType=CasesRH&actionVal=
showDoc&docld=DC630_En&caseld=C212.

4 Id. at 1 238.
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The tribunal concluded that there had been a lack of stability and
transparency in the Turkish law, leading to a breach of the fair and
equitable treatment clause. However, the tribunal found that there was no
indirect expropriation as there had been no “‘extreme forms of interfer-
ence.”’*” The tribunal continued:

Many things were wrongly handled, but none could be considered to
amount to regulatory expropriation. The rights that were affected one
way or the other, including the Claimants’ legitimate expectation, have
indeed resulted in a finding of breach of the standard of fair and
equitable treatment, yet none of the measures adopted envisaged the
taking of property, which is still the essence of expropriation, even
indirect expropriation. Although measures tantamount to expropria-
tion may well make the question of ownership irrelevant, it does
require a strong interference with clearly defined contract rights that in
this case were in the end incomplete.*®

Like the LG&E tribunal, the PSEG tribunal declined to award damages
on the basis of fair market value. This was because the investment at issue
was merely in the planning or negotiation stage, and there had been no
damage to productive assets. Finding that damage to the investor was caused
by the Turkish government’s failure to conduct negotiations in a proper way
and other forms of interference by the government,* the tribunal awarded
damages to compensate for investment expenses, resulting in a damages
award of just over U.S.$9 million.>

OBSERVATIONS
As one commentator noted:

One could argue that the failed expropriation claims in the . . .
LG&E, Saluka, and Azurix arbitrations demonstrate investor-state
arbitral tribunals’ wariness of indicating state responsibility under that
traditional international law delict. It would appear that expropriation

Y7 Id. at  279.

4 Jd. (footnote omitted).

¥ Id. at 1 307.

0 JId. at T 316 et seq. The claimant had claimed U.S.$114 million on the fair
market value approach (excluding interest), U.S.$223 million on the loss of profits
approach (excluding interest), or U.S.$28 million on the amount of investment
approach (including interest).
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is out of fashion, if such a thing can occur in law. Of course, the results
in these recent cases may largely be due to the fact that the measures at
issue are not outright nationalizations or traditional direct expropria-
tions with transfer of the property to government. Investments are
often complex, and modern government regulation has become much
more subtle with respect to investors and investments. Tribunals may
simply not be prepared to label serious conduct that may otherwise be
unfair and inequitable as being expropriatory in effect. Moreover, if the
government measure does not result in (according to the often-cited
phrase of the Pope & Talbot tribunal) a ‘‘substantial deprivation,”
effectively destroying the investment, tribunals may indeed be wary of
granting such a claim.%!

Based on the awards discussed in this paper and earlier awards, the fine
dividing line between the two categories of BIT claims—violation of the
prohibition against indirect expropriation without compensation and
violation of the prohibition against unfair and inequitable treatment—is
readily apparent. This fine line, called into even sharper focus by the
seemingly overlapping reasoning employed by tribunals in assessing the two
categories, has caused some commentators to question whether tribunals
are applying sufficient intellectual rigor in finding violations of the fair and
equitable treatment standard in what seems (to some) to be instead (or, at
least, also) an indirect expropriation.®?

As noted above, a finding of regulatory or indirect expropriation is by
nature fact specific and subjective. It is easier to make such a finding if, as in
old-fashioned nationalization, a tribunal can identify 100 percent interfer-
ence with use and control of the investment by the investor. (The CMS
tribunal found that the value of CMS’s investment had been drastically
reduced but nonetheless declined to find that an indirect expropriation had
occurred, while the LG&E tribunal chose to emphasize that the value of the
investment had been preserved in certain important respects in declining to
find expropriation.) Where such a finding is elusive, but nonetheless the
investor clearly suffered a crippling loss at the hands of the host State, a
finding of unfair and inequitable treatment—leading to the same quantum
of damages as indirect expropriation—could be a tempting fallback.

51 Mark Friedman et al., ‘“‘International Arbitration,” 41 Int’l Law. 251, 280-81
(2007) (footnote omitted).

52 See, e.g., Fietta, supra note 4, at 375 (referring to “‘the continuing failure of
some of the most pre-eminent arbitral tribunals to address, in a clear, consistent,
and analytical manner, the precise content of, and interrelationship between, the
‘expropriation’” and ‘fair and equitable’ heads of claim in the context of investor’s
expectations’); see also id. at 391-98.
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If the fair and equitable treatment standard is used as a fallback by
tribunals reluctant to find State liability for indirect expropriation, one
could well ask whether such a result is consistent with the intentions of the
State parties that entered into BITs with fair and equitable treatment
clauses. As to such intentions, there is general consensus that the fair and
equitable treatment standard was meant to provide a basic and general
international standard that is separate from the host State’s domestic law.5?
There has been long-standing debate as to whether the fair and equitable
treatment standard in modern investment treaties is the same as the
minimum standard for the treatment of the property of foreigners required
by customary international law or whether it is an independent concept.’*
On balance, it appears that, in treaties other than those that explicitly
include fair and equitable treatment as part of the minimum standard of
customary international law (such as the NAFTA), fair and equitable
treatment is meant to be an autonomous and self-contained concept.?

Accepting that the international minimum standard of treatment and
the fair and equitable treatment standard contained in BITs are not one
and the same, the fact that “‘the breadth of the fair and equitable standard
today stands in sharp contrast with the ‘international minimum standard’ as
it stood in the early twentieth century’ is not disturbing.’® That is fine as far
as it goes.

However, if tribunals find violations of fair and equitable treatment
obligations as a fall-back alternative to findings of indirect expropriation,
this will impede rather than help the quest for independent substantive
content for the fair and equitable treatment standard. As Jan Paulsson has
observed informally, one imprecision will have been replaced with another.

One area where precision should be demanded is the appropriate
methodology for quantifying damage. In the regulatory expropriation
context, tribunals often award the fair market value of the investment
immediately before the expropriation, being immediately before the
investor lost actual or effective control of the asset, calculated using the
discounted cash flow method. Indeed, BITs often define this standard as the
formula to be used for the determination of compensation for expropria-
tion.”” In the fair and equitable treatment context, the methodology for

53 See, e.g., Dolzer & Stevens, supra note 3, at 58.

5 Jd. For a statement of the international minimum standard under customary
international law as understood in the early 20th century, see Neer v. Mexico, 4
RIAA. 60 et seq. (1926).

5 Organisation for Economic Co-operation and Development, Fair and Equita-
ble Treatment Standard in International Investment Law, Working Papers on Internation-
al Investment No. 2004/3, 40 (Sept. 2004); Dolzer & Stevens, supra note 3, at 58-59.

% Fietta, supra note 4, at 398.

57 See, e.g., art. IV(1) of the Argentina-United States BIT: ““Compensation shall
be equivalent to the fair market value of the expropriated investment immediately
before the expropriatory action was taken or became known, whichever is earlier; be
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quantifying damage is less well defined. In the awards discussed in this
paper, most (correctly, in our view) used the fair market value in
determining damages for violations of fair and equitable treatment, while
two chose alternative methods. As the Sempra tribunal noted, the expropria-
tion compensation standard might be the appropriate standard of repara-
tion in respect of non-expropriatory breaches if such breaches “‘cause
significant disruption to the investment made. In such cases it might be very
difficult to distinguish the breach of fair and equitable treatment from
indirect expropriation or other forms of taking and it is thus reasonable that
the standard of reparation might be the same.”’?®

A very short answer to the question posed above—are tribunals
applying sufficient intellectual rigor in finding violations of the fair and
equitable treatment standard in a regulatory expropriation situation? It
depends, and will continue to depend, on the quantity and quality of the
reasoning offered by the tribunal to support its distinct holding of the
distinct violation of unfair and inequitable treatment.

paid without delay; include interest at a commercially reasonable rate from the date
of expropriation; be fully realizable; and be freely transferable at the prevailing
market rate of exchange on the date of expropriation.”

% Sempra Energy International v. Argentine Republic, supra note 27, at T 403
(footnote omitted); see also Compania de Aguas del Aconquija S.A. and Vivendi
Universal S.A. v. Argentine Republic, ICSID Case No. ARB/97/3, Award, q 8.2.8
(Aug. 20, 2007) (““Of course, the level of damages necessary to compensate for a
breach of the fair and equitable treatment standard could be different from a case
where the same government expropriates the foreign investment. The difference
will generally turn on whether the investment has merely been impaired or
destroyed. Here, however, we are not faced with a need to so differentiate, given our
earlier finding that the same state measures infringed both relevant Articles of the
BIT and that these measures emasculated the Concession Agreement, rendering it
valueless. Put differently, the breaches of Articles 3 [fair and equitable treatment]
and 5 [expropriation] caused more or less equivalent harm.”).
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To begin with, I would like to advise that this paper is written in my position
of professor, as an academic, and that I purport to make an objective
analysis of current trends concerning the definition of indirect expropria-
tion. As a result, no inference should be drawn as to my personal position as
an arbitrator relating to these questions. I would like to add, to make things
perfectly clear, that when I speak of, let’s say, a ‘‘dominant jurisprudence,”
this does not mean that I approve it, nor indeed that I disapprove it. It
means only that it is the position adopted by more tribunals than other
positions are by other tribunals.

This being said, direct expropriation has become rare, although there
seems to be a new wave of nationalizations that prevail in certain South
American countries—gas in Bolivia and oil in Venezuela. However, despite
the periodic resurgence of this sovereign risk par excellence, foreign investors
are, as a practical matter, no longer threatened by these types of risks. Yet,
obviously, their investments can nevertheless suffer from the effect of
regulatory measures. The risk flowing from more or less restrictive
regulations is, to tell the truth, the same whether it concerns national or
foreign investors. However, the latter benefit from protections—primarily
conventional, whether flowing from bilateral, regional, or multilateral
agreements on the protection of investments, or sometimes contracts—
which aim to protect them against the eventual confiscatory effects of such
measures, mainly through possible recourse to international arbitration.

The central question raised by what is called indirect expropriation is
how to draw the line, if there is one, between legitimate regulations that do
not give rise to compensation and regulatory takings that do. This is a very
sensitive issue situated at the crossroads between the protection of private
interests of investors and the safeguarding of the sovereign prerogatives of
the host States.

*I would like to thank one of my Ph.D. students, Sabrina Robert, for her help in
the preparation of this paper.
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AN IMPRECISE TERMINOLOGY AND A TENTATIVE
CLASSIFICATION

An Imprecise Terminology

International Investment Agreements, be they bilateral, regional, or multila-
teral, do not provide definitions of expropriation. Several terms are
employed to designate the substance of the measures concerned. The term
expropriation is used in a generic manner: one can use it to designate all types
of confiscatory measures whose effect is regarded as requiring compensa-
tion of the investor. In Anglo-Saxon law, the term *“‘taking’ is often used: the
Fifth Amendment to the U.S. Constitution, for example, concerns, among
other things, ““ Compensation for Takings.”” The term is also largely used in the
field of international investment. Again, one can find the terms
“deprivation’ or “‘dispossession’’ used in jurisprudence, doctrine, and conven-
tional agreements. Although these different concepts each focus on a
distinct aspect of the measure, they must be considered as interchangeable.
Thus, the arbitral tribunal, in Lauder v. Czech Republic, noted that:

The Bilateral Investment Treaties (hereinafter: “BITs”’) generally do
not define the term of expropriation and nationalization, or any of the
other terms denoting similar measures of forced dispossession (“‘dis-
possession’’, ‘“‘taking’’, ‘‘deprivation’, or ‘‘privation’’). Furthermore,
the practice shows that although the various terms may be used either
alone or in combination, most often no distinctions have been
attempted between the general concept of dispossession and the
specific forms thereof.!

It should be recalled that each one of these terms target measures
whose common feature is to dispossess the investor. Some examples of the
wordings of treaty provisions on expropriation in multilateral, regional, and
bilateral treaties follow.

As an example from a multilateral treaty, Article 13, Section 1 of the
Energy Charter Treaty? provides that:

Investments of Investors of a Contracting Party in the Area of any other
Contracting Party shall not be nationalized, expropriated or subjected to a
measure or measures having effect equivalent to nationalization or expropriation

! Ronald S. Lauder v. Czech Republic, Tribunal constituted under the
Arbitration Rules of the United Nations Commission on International Trade Law
(UNCITRAL), Award, § 200 (Sept. 3, 2001).

2 Energy Charter Treaty, Dec. 17, 1994, 34 I.L.M. 360 (1995).
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(hereinafter referred to as ‘‘Expropriation’) except where such
Expropriation is:

(a) for a purpose which is in the public interest;
(b) not discriminatory;
(c) carried out under due process of law; and

(d) accompanied by the payment of prompt, adequate and effective
compensation [emphasis added].

As far as regional treaties are concerned, the best-known expropriation
clause today is Article 1110, Section 1 of the North American Free Trade
Agreement (NAFTA):?

1. No Party may directly or indirectly nationalize or expropriate an investment
of an investor of another Party in its territory or take a measure
tantamount to nationalization or expropriation of such an investment
(“‘expropriation’), except:

(a) for a public purpose;
(b) on a non discriminatory basis;

(c) in accordance with due process of law and Article 1105(1)
[Minimum Standard of Treatment]; and

(d) on payment of compensation in accordance with paragraphs 2
through 6 [emphasis added].

As for bilateral treaties, generally speaking, the structure followed by
bilateral investment treaties (BITs) is the same as in multilateral and
regional agreements.* Almost all of them target direct and indirect
nationalization and expropriation as well as other measures that are
regarded as equivalent.

As an example, Article 5 of the Agreement on Encouragement and
Reciprocal Protection of Investments Between the Kingdom of The

% North American Free Trade Agreement, Dec. 814, 1992, 32 LL.M. 289
(1993).

4 All BITs discussed in this article are available at http://www.unctadxi.org/
templates/DocSearch_779.aspx.
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Netherlands and the Czech and Slovak Federal Republic, signed on April
29, 1991, reads as follows:

Neither Contracting Party shall take any measures depriving, directly or
indirectly, investors of the other Contracting Party of their investments
unless the following conditions are complied with:

a. the measures are taken in the public interest and under due
process of law;

b. the measures are not discriminatory;

c. the measures are accompanied by provision for the payment of
just compensation [emphasis added].

Quite often, this simple dichotomy between direct and indirect
expropriation is somewhat complexified by a reference to measures
tantamount to expropriation, either as part of indirect expropriation or as
an addition to indirect expropriation. For example, in the Argentine cases,
Article IV of the BIT between Argentina and the United States reads:

Investments shall not be expropriated or nationalized either directly or
indirectly through measures tantamount to expropriation or nationalization
(“‘expropriation.”’) except for a public purpose; in a non-discriminato-
ry manner; upon payment of prompt, adequate and effective compen-
sation; and in accordance with due process of law and the general
principles of treatment provided for in Article II(2) [emphasis added].

Another example is the 1993 Agreement for the Promotion and
Reciprocal Protection of Investments between Greece and Egypt, which was
relevant in Middle East Cement Shipping and Handling Co. S.A. v. Arab Republic
of Egypt’ and whose Article 4 reads:

Expropriation

Investments by investors of either Contracting Party shall not be
expropriated, nationalized or subjected to any other measure the effects of

> Middle East Cement Shipping and Handling Co. S.A. v. Arab Republic of
Egypt, ICSID Case No. ARB/99/6, Award (Apr. 12, 2002). Note that all ICSID cases
discussed in this article are available at http://icsid.worldbank.org/ICSID and
http://ita.law.uvic.ca/alphabetical_list.htm.
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which would be tantamount to expropriation or nationalization in the territory
of the other Contracting Party except under the following conditions:

a) the measures are taken in the public interest and under due
process of law,

b) the measures are clear and not discriminatory, and

c) the measures are accompanied by provisions for the payment of
prompt, adequate and effective compensation [emphasis added].

At first sight, there seem to be two slightly different types of
formulation, one emphasizing the equivalence of the measure, the other
focusing on the equivalence of the effect, but as will be seen, this is more a
formal difference than a substantive one.

In some agreements, the emphasis is on the equivalence of the effect:
“measures having equivalent effects’” or ‘‘measures of similar effect’’® are
targeted. For example, the BITs concluded by France target “‘all other
measures whose effect is to dispossess directly or indirectly”’? the investors of
their investment.

In other agreements, it seems that the equivalence attaches to the
measure itself. The BITs concluded by the United States prior to 2004
targeted the ‘““measures tantamount to expropriation or nationalization,”
whereas the new agreements concluded on the basis of the new U.S. BIT

® One finds this expression in several BITs concluded by Belgium. See in
particular, the BIT between Belgium and Czechoslovakia of April 24, 1989 which
targets ‘‘other measures of direct or indirect dispossession, total or partial, having a
similar effect.”” See also the BIT between Belgium and Mexico of August 27, 1998,
the BIT between Belgium and the Federation of Russia of February 9, 1989. Other
examples are the BIT between Mexico and Spain of June 23, 1995, the BIT between
India and Pakistan of July 19, 1997, and the BIT between Belgium and China of June
4, 1984. It is also the formula that was retained by the Guidelines of the World Bank,
Article 1V, paragraph 1, available at http://ita.law.uvic.ca/alphabetical_list.htm, on
the treatment of foreign investment.

7 The most frequently used formula is: “‘toute(s) autre(s) mesure(s) dont I’effet
est de déposséder, directement ou indirectement.”” This can be found, for example,
in Article 5 of the BIT between France and Hungary of November 6, 1986, Article 5
of the BIT between France and Algeria of February 13, 1993, Article 6 of the BIT
between France and Ecuador of September 7, 1994, Article 5 of the BIT between
France and Morocco of January 13, 1996, Article 5 of the BIT between France and
Cambodia of July 13, 2000, Article 5 of the BIT between France and Barhein of July
4, 2005. A slightly different formulation is used in Article 5 of the BIT between
France and Argentine of July 3, 1991, which reads: ‘“‘toute autre mesure équivalente
ayant un effet similaire de dépossession’ (‘‘a similar effect of dispossession’).
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prototype developed in 2004 target ‘‘measures equivalent to expropriation
or nationalization.”’® In other agreements, there is a reference to measures
having ‘“‘the same character’” or ‘‘having the same nature”!® as an
expropriation.

In light of these various expressions, it is particularly difficult to
determine whether or not either the measure or the effect must be
rigorously equivalent to an expropriation, or if the degree of similarity can
be more or less important. In fact, the different formulas are probably quite
equivalent. Indeed the new U.S. Model BIT, which seems at first sight to
emphasize the equivalence of the measure, must be interpreted in light of
an annex that raises useful factors of appreciation. It is specified there that
the expropriation clauses target two situations:

The first is known as direct expropriation, where an investment is
nationalized or otherwise directly expropriated through formal transfer
of title or outright seizure.

The second situation . . .is known as indirect expropriation, where
an action or series of actions by a Party has an effect equivalent to direct
expropriation without formal transfer of title or outright seizure [empha-
sis added].!!

So, it can be concluded that whatever the expression used, indirect
expropriation is probably best characterized by its effect equivalent to direct
expropriation.

Having first seen that the vocabulary is diversified, the second approach
to the frontiers of indirect expropriation could be to try to make a
classification of the different expressions used in the field of expropriation.

A Tentative Classification

To attempt a classification and best define indirect expropriation, it seems
that the most logical approach is to start from the paradigmatic concept of
direct expropriation.

8 This change in terminology may be explained by the fact that the term
“tantamount” was considered to be more ambiguous than that of “‘equivalent.”

9 See in particular the BIT between Swizterland and the Philippines of March
31, 1997, and the BIT between Peru and Paraguay of February 1, 1994.

19 Formula used in the BITs concluded by Sweden. See also the BIT concluded
between Peru and Paraguay of February 1, 1994, Article 6.

I The U.S. Model BIT is available at http://www.ustr.gov/Trade_Sectors/
Investment/Model_BIT/Section_Index.html.
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Direct expropriation is a measure that aims at the forced transfer of the
property of a private person to the State (or the forced transfer by the State
to the benefit of another private person). A clear definition of direct
expropriation has been given in the award on liability in LGGE: “‘the
forcible appropriation by the State of the tangible or intangible property of
individuals by means of administrative or legislative action.”’!? Expropriation
thus involves, in its traditional sense, not just the effective loss of any right
on—or flowing from—the property concerned but also the loss of the title:
the State appropriates the property concerned. This definition of direct
expropriation as necessarily implying the transfer of property has been
reaffirmed recently in the Enron case:

the Tribunal does not believe there can be a direct form of
expropriation if at least some essential components of property rights
have not been transferred to a different beneficiary, in particular the
State.!?

A first question that can be raised is thus whether the distinction
between direct expropriation and indirect expropriation can be retained as
the summa divisio. Even on such a simple question, there seems to be
controversy. Some think that a measure can ultimately be analyzed as both a
direct expropriation and an indirect expropriation. Others think that the
two concepts cannot be coextensive. This last position was adopted in the
just quoted award, where it is stated that *‘if a given measure qualifies as a
form of direct expropriation, it cannot at the same time qualify as an
indirect expropriation, as their nature and extent are different.”’!*

It is indeed the specificities in the nature and extent of an indirect
expropriation—this ‘‘second class expropriation,”” as aptly characterized by
Andy Lowenfeld (Rubin Professor of Law at NYU Law School) ®—that I will
try to underscore in this short presentation.

The prism of indirect expropriation includes a broad array of very
different measures that do not involve a transfer of the investment but result
in a serious interference with it. This generic category includes different

12 LG&E Energy Corp., LG&E Capital Corp., LG&E International Inc. v.
Argentine Republic, ICSID Case No. ARB/02/1, Decision on Liability, I 187 (Oct.
3, 2006).

13 Enron Corporation Ponderosa Assets, L.P. v. Argentine Republic, ICSID Case
No. ARB/01/3, Award, 1 243 (May 22, 2007).

" Id. at g 250.

15 Comments made during this year’s Fordham Law School Conference on
International Arbitration.
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types of expropriatory measures. Some of the most frequently referred to
expressions will be mentioned.

The expression indirect expropriation is sometimes used in an inter-
changeable manner with that of de facto expropriation, in order to distinguish
it from the direct expropriation considered as an expropriation de jure.
There is usually in the latter situation a legal instrument that directly brings
about such taking. However, indirect expropriation results also quite often
from a legal instrument, and it does not seem therefore that it is particularly
relevant to speak of de facto expropriation. Although the two expressions are
used, they are probably not strictly coextensive, and I will refer to indirect
expropriation, which seems more general and relevant, and is also the most
commonly used expression.

The expression indirect expropriation is also sometimes used in an
interchangeable manner with that of creeping expropriation.'® According to
the jurisprudence, a creeping expropriation is a process extending in time
and comprising a succession of measures that, taken separately, do not have
the effect of dispossessing the investor but when taken together do lead to
such a result.!” Creeping expropriation can in fact be viewed as a composite
act, as established by the International Law Commission in its Articles on

16 See in particular Rudolf Dolzer & Margrete Stevens, Bilateral Investment
Treaties 99 (1995); 1 United Nations Conference on Trade and Development
(UNCTAD), International Investment Agreements: Key Issues ch. 8—Taking of Property,
at 236 (2004). This confusion is also made by arbitral tribunals: Middle East Cement
Shipping and Handling Co. S.A. v. Arab Republic of Egypt, supra note 5, at § 107;
S.D. Myers Inc. v. Canada, Tribunal instituted under the UNCITRAL rules, First
Partial Award, § 286 (Nov. 12, 2000).

7 See the definitions given in the following awards: Siemens A.G. v. Republic of
Argentina, ICSID Case No. ARB/02/8, Award, I 263 (Feb. 6, 2007); Telenor Mobile
Communications AS v. Republic of Hungary, ICSID Case No. ARB/04/15, Award on
Competence, § 63 (Sept. 13, 2006); Compania del Desarrollo de Santa Elena S.A., v.
Republic of Costa Rica, ICSID Case No. ARB/96/1, Award on the Merits, I 76 (Feb.
27, 2000); Tradex Hellas S.A. v. Republic of Albania, ICSID Case No. ARB/94/2,
Award, § 191 (Apr. 29, 1999); Biloune v. Ghana Investments Centre, Tribunal
instituted under the UNCITRAL rules, Award (Oct. 27, 1989), 95 I.L.R. 209 (1995).
See also dissenting opinion of the arbitrator Keith Highet in the case of Waste
Management: ‘‘a ‘creeping expropriation’ is comprised of a number of elements,
none of which can—separately—constitute the international wrong. These constitu-
ent elements include non-payment, non-reimbursement, cancellation, denial of
judicial access, actual practice to exclude, non-conforming treatment, inconsistent
legal blocks, and so forth. The ‘measure’ at issue is the expropriation itself; it is not
merely a sub-component part of expropriation.”” Waste Management Inc. v. Mexico,
ICSID Case No. ARB (AF)/00/3, Award, I 17 (Apr. 30, 2004). In the doctrine, see
E. Gaillard, ‘‘Chronique des sentences arbitrales du CIRDL,”” 3 /DI 310 (2007); W.M.
Reisman & D.R. Sloane, “‘Indirect Expropriation and its Valuation in the BIT
Generation,” 74 Brit. Y.B. Int’l L. 125 (2003). See also UNCTAD, World Investment
Report 110 (2003); UNCTAD, supra note 16, at 238.
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State Responsibility (Article 15).'® An indirect expropriation is, however,
not always creeping, as it can result from a single measure, and thus
creeping expropriation targets only one category of measures that can be
qualified as indirect expropriation. More simply, a creeping expropriation is
always an indirect expropriation, while the contrary is not necessarily true.!?

In the same vein, it is not correct to assume that indirect expropriation is
necessarily a “disguised” expropriation.?® The ostensible or hidden intention
of gaining the property is not always present in the process that leads to the
dispossession; it can even be assumed that it is rarely present.

Therefore, if creeping expropriation and disguised expropriation are
certainly two sub-categories in the range of measures covered by indirect
expropriation, they do not constitute the bulk of the measures that are
today under discussion of indirect expropriation. In fact, the most heated
discussion relates to measures that Anglo-Saxon doctrine calls regulatory
expropriation®® or regulatory taking.??

Investors frequently claim compensation for what they consider an
expropriation through measures taken by the State. Governments oppose
compensation, maintaining that no obligation to compensate results from
the normal exercise of a government sovereign right to regulate for a
legitimate public purpose. This controversy has been aptly described by
Vaugham Lowe, who said that this is

one of the most controversial and fast developing areas of international
law: the area in which the claims of a State to regulate its economy
come up against the claims of the investors to keep their investments in
the State in a stable regulatory framework. The central question is, how
should we draw the line between, on the one hand, legitimate
regulatory measures imposed by governments on foreign businesses

8 Siemens A.G. v. Argentina, supra note 17, at 11 264-265; C. Schreuer, ‘“The
Concept of Expropriation under the ECT and Other Investment Protection
Treaties,”” in C. Rebeiro ed., Investment Arbitration and the Energy Charter Treaty 132
(2006).

19 See, for example, for such an analysis, Tecnicas Medioambientales TECMED
S.A. v. The United Mexican States, ICSID, Case No. ARB(AF)/00/2, Award, 1 114
(May 29, 2003).

20 See, however, F. Detlev, ‘“‘Foreign Investment Risk Reconsidered: The View
from the 1980s,”” 2 ICSID Rev.—Foreign Inv. L.J. 14 (1987).

2l A. Newcombe, ““The Boundaries of Regulatory Expropriation in Internation-
al Law,” 1 ICSID Rev.—rForeign Inv. L.J. 1 (2005).

22 T. Wilde & A. Kolo, “‘Environmental Regulation, Investment Protection and
‘Regulatory Taking’ in International Law,” 50 In’tl Comp. L.Q. 811 (2001).



38  Contemporary Issues in International Arbitration and Mediation

and, on the other hand, illegitimate interference with the rights and
interests of foreign investors??3

It seems that in order to find the dividing line, two successive questions
have to be asked. First, it has to be ascertained whether indeed a deprivation
of property occurred (is there a potential “‘expropriation’’?); second it has
to be determined whether a dispossession entails compensation in all cases,
when it is the result of a general measure whose aim was to regulate in the
public interest, although its result may have been at first sight expropriatory
(are there, however, reasons not to compensate?).

First question: what are the criteria required to make a determination
that a regulation constitutes a potential indirect expropriation because of
the effect of the measure taken? It appears that the answer to this question is
given primarily through what could be called a quantitative approach.

Second question: although a measure is found to be potentially
expropriatory by application of a quantitative approach, should this be
supplemented by a qualitative approach; in other words, should the nature of
the measure be taken into account in order possibly to modify this conclusion
(that there is potentially an expropriation)? If the answer is positive and
results in a finding that the measure(s) cannot be considered an indirect
expropriation, then no compensation is due.

A QUANTITATIVE APPROACH IS USED IN ORDER TO
DETERMINE THE EXISTENCE OF A POTENTIAL
INDIRECT EXPROPRIATION

There are, under this general approach, different views on the intensity of
the effect on the economic situation needed for a measure to be qualified as
a potential indirect expropriation.

The question raised here is to try to determine how serious the
interference with the rights of an investor must be in order to find that an
indirect expropriation has occurred. It seems that the cases have followed
two trends, with one appearing nowadays as dominant.

23 V. Lowe, ‘‘Regulation or Expropriation?,”” 55 Current Legal Probs. 447 (2002).
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One Position: Indirect Expropriation Is a Lesser Interference With
Property Than Direct Expropriation

This first possible approach consists in considering that for an indirect
expropriation to occur, the effect of the challenged measure would have a
lesser adverse impact on the legal and economic situation of the investor
than the effect of a direct expropriation. This first position considers that
the difference between direct and indirect expropriation is the result, not
the manner in which the interference with the investors’ rights is brought
about. This approach seems more or less to have been adopted by the
arbitral tribunal in the award in Metalclad v. Mexico, rendered on August 30,
2000:

Thus, expropriation under NAFTA includes not only open, deliberate
and acknowledged takings of property, such as outright seizure or
formal or obligatory transfer of title in favour of the host State, but also
covert or incidental interference with the use of property which has the
effect of depriving the owner, in whole or in significant part, of the use or
reasonably-to-be-expected economic benefit of property even if not necessarily to
the obvious benefit of the host State.?*

In other words, a deprivation of expected benefits, in whole or
significant part, without any specific interference with the title to the
property, could qualify, according to this decision, as an expropriation.

Another Position: Indirect Expropriation Is Similar in Result to Direct
Expropriation

A second approach, which seems more generally accepted, considers that in
order to constitute an indirect expropriation, a measure must essentially
have the same effect on property rights as a direct expropriation. In other
words, the measure must interfere substantially with the property itself, not
only with its proceeds. This position holds that the difference between
direct and indirect expropriation is not the result, which has to be the same,
but the manner in which the interference with the investors’ rights is
brought about. As simply stated by the tribunal in Pope & Talbot

2 Metalclad Corporation v. United States of Mexico, ICSID Case No.
ARB(AF)/97/1, Award, § 103 (Aug. 30, 2000), emphasis added. It should be noted
that, although the formulations used were very large in principle, in fact, in
Metalclad a complete neutralization of the investment was considered an indirect
expropriation.
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“‘(s)omething that is equivalent to something else cannot logically encom-
pass more.”’%

In the case of Pope & Talbot, Canada contended that “‘mere interfer-
ence is not expropriatory; rather, a significant degree of deprivation of
fundamental rights of ownership is required.”’?6 The tribunal accepted this
approach as it stated ‘“‘the test is whether that interference is sufficiently
restrictive to support a conclusion that the property has been ‘taken’ from
the owner.””?” Then, the tribunal devoted itself to a meticulous analysis of
the investor’s methods of business management after the disputed measure
was adopted. It cited the following indicators, concluding that the investor
had not lost control of his investment:

— [the investor] directs the day-to-day operations of the Investment
and

— no officers or employees of the Investment have been detained by
virtue of the Regime.

— Canada does not supervise the work of the officers or employees of
the Investment

— [It] does not take any of the proceeds of company sales (apart from
taxation),

— [It] does not interfere with management or shareholder’s activities,

— [It] does not prevent the Investment from paying dividends to its
shareholders,

— [It] does not interfere with the appointment of directors or
management and

— [It] does not take any other actions ousting the Investor from full
ownership and control of the Investment.?8

Most arbitral tribunals are therefore systematically examining and
formulating an appreciation of the control that the investor may exercise or
not on his or her investment in order to hold that a measure is equivalent to
an indirect expropriation. If there is still a possibility for the investor to
pursue certain activities, even much less profitable ones, the finding of
indirect expropriation cannot be made, according to this trend of
jurisprudence.

On the one hand, when the measure adopted by the State has the effect
of destroying totally and irremediably the activity concerned, there is no
doubt that it must be described as an expropriation. On the other hand,

% Pope & Talbot Inc. v. Canada, Interim Award, 104 (June 26, 2000).
26 Jd. at 7 99.

2 Id. at 1 103.

2 Id. at  100. The ‘“‘em” dashes have been added.
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when it clearly appears that the investment is not substantially neutralized
and deprived of any value, tribunals refuse to find an expropriation. This
analysis was adopted in many cases, whether they relied on Pope & Talbot or
not, like Feldman,?® Waste Management,®® Encana,®' Santa Elena,*? and Nykomb
Synergetics Technology.3® It is also by application of this second approach that
ICSID tribunals have not so far determined that the interferences with the
rights of foreign investors resulting from the Argentine measures adopted to
cope with the economic crisis of 2001-2002 constituted indirect expropria-
tions. See the different Argentine cases: CMS,>* LGEE,3 Enron,?® as well as
Azurix.3

The arbitral tribunal concluded in CMS that there had been no indirect
expropriation as ‘‘the investor is in control of the investment; the government
does not manage the day-to-day operations of the company; and the investor
has full ownership and control of the investment.”’?

A similar position was adopted in LG&E:

In considering the severity of the economic impact, the analysis focuses
on whether the economic impact unleashed by the measure adopted by
the host State was sufficiently severe as to generate the need for
compensation due to expropriation. In many arbitral decisions, the
compensation has been denied when it has not affected all or almost all
the investment’s economic value. Interference with the investment’s ability to
carry on ils business is not satisfied where the investment continues to operate,

% Marvin Roy Feldman v. United States of Mexico, ICSID Case No.
ARB(AF)/99/1, Award, | 152 (Dec. 16, 2002).

% Waste Management v. Mexico, supra note 17, at I 175.

3 Encana Corporation v. Republic of Ecuador, Tribunal instituted under the
UNCITRAL rules, Award, q 14 and 9 117-178 (Feb. 3, 2006).

32 Santa Elena v. Costa Rica, supranote 17, at | 77: “‘there is ample authority for
the proposition that a property has been expropriated when the effect of the
measures taken by the State has been to deprive the owner of title, possession, or
access to the benefit and economic use of his property.”

% Nykomb Synergetics Technology Holding AB v. Latvia, The Arbitration
Institute of the Stockholm Chamber of Commerce, Award, § 4.3.1 (Dec. 16, 2003):
“[t]he decisive factor for drawing the border line towards expropriation must
primarily be the degree of possession taking or control over the enterprise the
disputed measures entail.”’

3 CMS Gas Transmission Company v. The Argentine Republic, Award, ICSID
Case No. ARB/01/8, 19 263-264 (May 12, 2005).

% LG&E v. Argentina, supra note 12, at { 200.

% Enron v. Argentina, supra note 13, at Y 245-246.

%7 Azurix v. Argentine Republic, Award, ICSID Case No. ARB/01/12, { 322
(July 14, 2006).

3 CMS v. Argentina, supra note 34, at 1 263 (emphasis added).
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even if profits are diminished. The impact must be substantial in order that
compensation may be claimed for the expropriation. . . .

In the circumstances of this case, although the State adopted severe
measures that had a certain impact on Claimants’ investment, especially
regarding the earnings that the Claimants expected, such measures did
not deprive the investors of the right to enjoy their investment. As in
Pope & Talbot, the true interests at stake here are the investment’s asset
base, the value of which has rebounded since t