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The definition of a crime

When a student of criminal law is asked to define the subject matter of his field of
study, he is immediately put into a position somewhat reminiscent of a First World War
infantryman being sent over the top to negotiate his way through a minefield of
unexpected procedural, linguistic and philosophic difficulties. The main problem
originates from the fact that the concept of crime encompasses two distinct although
overlapping ideas: that of behaviour ; and that of the official status, or criminal label,
which is attached to the behaviour. Because the official status of the same behaviour
may well change over time, it is impossible to formulate a definition which would
enable us to identify any individual act as a crime or not a crime. When the criminal
label is applied to, or removed from, a particular form of behaviour by the legislature
or the courts, the nature of the act does not change only its legal status. Any attempt
at a definition of crime based on behaviour will include a description of the behaviour
both when it is and when it is not afforded the status of a crime. For example, the act
of taking one’s own life was a crime until the Suicide Act 1961 made this activity
perfectly lawful. The nature and, possibly, the morality of the act of suicide did not
change dramatically in 1961, but its legal status did.

Although a definition of crime based on behaviour would appear impossible, it is
possible to identify several characteristics which are generally found among actions
which are labelled as crimes. One characteristic of a crime which is often emphasised
is that it involves immoral conduct. To some extent, criminal law can be seen as an
embodiment of a society’s moral beliefs; the crimes of murder, rape, robbery and theft,
among many others, no doubt reflect a widespread consensus about what amounts to
unacceptable behaviour. However, immorality cannot constitute a defining characteristic
of a crime, since many forms of behaviour have been criminalised on grounds of social
expediency rather than because of their immoral nature. Moreover, some acts which
may be widely regarded as immoral, for example, adultery, are not crimes. Additionally,
a consensus about the morality of some actions may not always be possible in a
pluralistic society such as modern Britain. Thus, the immorality of particular behaviour,
even assuming that agreement can be reached on what constitutes immorality, cannot
amount to a satisfactory defining feature of crime.

A separate but related and much debated question is whether an act ought to be
defined as a crime simply because it is considered to be immoral. The view of the
Wolfenden Committee on Homosexual Offences and Prostitution was that: ‘It is not ...
the function of the law to intervene in the private lives of citizens, or to seek to
enforce any particular pattern of behaviour, further than is necessary to carry out the
purposes we have outlined.’These ‘purposes’ included the preservation of public order
and decency, the protection of the public from offensive and injurious conduct, and the
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provision of safeguards against exploitation and corruption, but did not involve
preventing mere outrage and disgust (Wolfenden Committee on Homosexual
Offences and Prostitution, 1957, Cmnd 247, London: HMSO, para 13). An alternative
view was put by Lord Devlin in his book, The Enforcement of Morality. He argued that
there is a public morality which bonds society together and which ought to be
enforced by the criminal law. Lord Devlin’s views have had their supporters and critics
and the debate has been given fresh impetus by the decision of the House of Lords in
R v Brown and Others (1993), where consensual homosexual, sado-masochistic acts,
performed in private for the mutual enjoyment of all concerned, were held to be
crimes (for an assessment of Lord Devlin’s views, see Hart, HLA, Law, Liberty and
Morality, 1962, Oxford: OUP;Williams, G, ‘Authoritarian morals and criminal law’ [1966]
Crim LR 132).

Another characteristic of crimes is that they are actions which go often beyond
mere interference with private rights and are said to have a harmful effect on the
public. Thus, Lord Hewart CJ, in R v Bateman (1925), stated that the degree of
negligence required for the crime of killing by gross negligence was a failure, by the
defendant, to conform to the standards of the reasonable man, which was so gross as
to go beyond a mere matter of compensation between subjects. It must involve
negligence so culpable that the State would intervene to punish it in the criminal
courts, regardless of whether the victim decided to pursue the matter in the civil
courts. This approach involves circular reasoning in that it does not amount to much
more than stating that a crime is a crime if it is sufficiently serious to merit the
application of a criminal sanction.

Because of the definitional difficulties mentioned above, the by now somewhat
shell-shocked student of criminal law can be excused for taking refuge in a pragmatic
definition which focuses on the criminal label, rather than the nature, of the act. A crime
is an act which the judiciary or the legislature have laid down should warrant the
application of criminal procedure.This is a sound, although limited, definition from which
to commence a study of criminal law, provided it is remembered that it tells us nothing
about the nature of criminal acts, nor does it help identify actions which ought to be
crimes.

The classification of criminal offences

At common law, prior to the enactment of the Criminal Law Act 1967, crimes were
classified as being either treasons, felonies (that is, the more serious offences) or
misdemeanours (that is, the less serious offences). Felonies and misdemeanours were
abolished by the 1967 Act, although the difference between serious and minor
offences in now reflected for procedural purposes in a distinction between summary
and indictable offences. The important distinction between trial on indictment and
summary trial is that the former involves trial by jury whereas the latter does not. Of
course, there are many crimes whose gravity depends upon the circumstances of the
individual case and which constitute a third category of offences: triable either way (that
is, an offence which can be tried on indictment or summarily). It should be noted that
the whole issue of which crimes should involve trial by jury is currently being debated,
as it tends to be during periods when there are concerns about the cost and efficacy
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of the criminal justice system, and the position may well change. However, the basis for
the present method of classification is now to be found in the Magistrates’ Courts Act
1980.

Offences triable summarily only

Summary offences can be only heard in the magistrates’ court.These offences tend to
be the least serious and are the creation of statute. Examples of this type of offence
include common assault and battery and taking vehicles without consent (Criminal
Justice Act 1988).

Offences triable only on indictment

These offences are the most serious and can only be heard before a judge and jury in
the Crown Court. Such offences include murder, treason, robbery and causing death
by dangerous driving.

Offences triable either way

These offences are capable of being tried either in the magistrates’ court or the Crown
Court. Such offences tend to encompass a wide range of behaviour, varying in
seriousness. For example, an 11 year old child who steals sweets from a corner shop
and a professional criminal who takes millions of pounds from a bank both commit
theft. Although the two forms of behaviour are very different, they fall within the same
legal definition. Clearly, it would be incongruous and unjust if the proceedings were the
same in both cases.Theft, together with obtaining property by deception and handling
stolen goods, are examples of offences triable either way.

In the case of offences triable either way, it is for the court to decide, having heard
representations from both the prosecution and the defendant and having given due
consideration to the circumstances of the case, which is the more appropriate mode
of trial (s 19 of the Magistrates’ Courts Act 1980). Even if the magistrates decide that
the offence ought to be dealt with summarily, the defendant can still exercise his right
to trial by jury in the Crown Court. However, a defendant has no right to insist on a
summary trial if the court considers trial on indictment to be appropriate.

Burden of proof and standard of proof

It is a general principle of English and Welsh criminal law that a person is innocent of
any criminal offence until proved guilty.The burden, therefore, falls on the prosecution,
who must prove that the defendant is guilty beyond reasonable doubt (that is, the
standard of proof). In Woolmington v DPP (1935), the House of Lords held that it is not
for the defendant to prove his innocence and that he is entitled to the benefit of any
doubt as to his guilt.There is only one exception to this principle at common law – the
defence of insanity – when the defendant has the burden of proving that he was
insane at the time the crime was committed. He does not have to satisfy the heavy
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onus of proving insanity beyond reasonable doubt; proof on a balance of probabilities
will suffice (R v Carr-Briant (1943)).

In the case of other defences, such as non-insane automatism, provocation, duress
and self-defence, the law usually requires that the defendant produce some credible
evidence to support the defence and then the onus of proof will shift back to the
prosecution who must prove that the defendant is not entitled to the defence beyond
reasonable doubt.

The appeals process

It is important to understand the appeals process because much of the criminal law is
established as a result of appeal decisions. Crown Court decisions are relatively
unimportant since this court occupies a relatively lowly position in the hierarchy of
courts. The most important decisions are those of the House of Lords, those of the
Court of Appeal and, to a lesser extent, those of the Divisional Court of the Queen’s
Bench Division of the High Court.

Summary trials

The defendant or the prosecution can appeal by way of case stated to the Divisional
Court of the Queen’s Bench Division on the grounds that the magistrates’ court
exceeded its jurisdiction or that it misunderstood or misapplied the law. The appeal
will normally be heard by two or three Court of Appeal or High Court judges.There
can be a further appeal direct to the House of Lords if the Divisional Court certifies
that a point of law of general public importance is involved and either the Divisional
Court or the House of Lords grants leave to appeal. Cases in the House of Lords are
normally decided by five Law Lords.

A defendant may also appeal from the magistrates’ court against conviction to the
Crown Court. The appeal is usually heard by a circuit judge assisted by two lay
magistrates.

Trials on indictment 

A defendant can appeal from the Crown Court to the Court of Appeal with the
permission of the trial judge, or leave from the Court of Appeal, on the sole ground
that the conviction was ‘unsafe’ (s 2(1) of the Criminal Appeal Act 1995). If the
defendant was acquitted at first instance, the Attorney General may appeal to the
Court of Appeal for a ruling on a point of law, although the defendant’s acquittal
remains unaffected.There can also be an appeal by the Attorney General to the Court
of Appeal if he considers that a sentence given in the Crown Court was unduly lenient
and wrong in law. The Court of Appeal will then pronounce a ‘guideline sentence’
which trial judges are, thereafter, expected to follow (s 35 of the Criminal Justice Act
1988). It is also possible for a defendant convicted in the Crown Court, with leave of
the Court of Appeal, to appeal to the Court of Appeal against the sentence imposed.
Appeals in the Court of Appeal may be heard by two or three Court of Appeal
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judges, but are more usually heard by one Court of Appeal judge sitting with one High
Court judge and one senior circuit judge.

Either the prosecution or the defence may make a further appeal to the House of
Lords on a point of law, provided the Court of Appeal has certified the point as being
of general public importance, and either the Court of Appeal or the House of Lords
has granted leave to appeal.

It should be noted that in July 2002, the Government announced its intention of
abolishing the ‘double jeopardy’ rule, thus allowing defendants to be tried more than
once for the same crime.

Miscarriages of justice

Following revelations in the cases of the ‘Guildford Four’ and the ‘Birmingham Six’,
considerable disquiet arose concerning the operation of the criminal justice system in
general and, in particular, the role of the Court of Appeal. In March 1991, the then
Home Secretary announced the establishment of a Royal Commission, under Lord
Runciman, to investigate every aspect of the criminal process, from pre-tr ial
procedures to the handling of alleged miscarriages of justice by the Court of Appeal.
As a result of the Royal Commission’s recommendations, the Criminal Cases Review
Commission has been established to investigate cases involving an alleged miscarriage
of justice and to refer the case, if appropriate, to the Court of Appeal (Criminal Appeal
Act 1995).
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Actus reus and mens rea

As we have noted, a crime is conduct which has been defined as such by statute or by
common law. It is a general principle of the criminal law that a person may not be
convicted of a crime unless he has acted in a prohibited way with a defined state of
mind. The prohibited act is called the actus reus and the defined state of mind is the
mens rea of the crime. The main exceptions to this principle are ‘state of affairs’
offences, where no conduct as such need be established, and crimes of ‘strict liability’,
where no mens rea need be proved. Of course, a defendant who commits an actus
reus with the appropriate mens rea may still avoid conviction if he has a valid defence.
A crime can therefore be said to consist of an actus reus and mens rea together with
the absence of a valid defence.

A convenient way of remembering this is:
crime = AR + MR + absence of a valid defence.

Characteristics of an actus reus

Definition

An actus reus consists of all the elements in the statutory or common law definition of
the offence except the accused’s mental elements.This can be remembered as:

actus reus = definition of the offence – mens rea.

Analysis of the actus reus

An actus reus can be identified by looking at the definition of the offence in question
and subtracting the mens rea requirements of ‘knowingly’, ‘intentionally’, ‘recklessly’,
‘maliciously’ or ‘negligently’. What is left can generally be further analysed into the
central conduct of the offence, the surrounding circumstances in which it takes place
and, sometimes, the consequences of the conduct.

This process of identifying and analysing an actus reus can be illustrated in relation
to s 1(1) of the Criminal Damage Act 1971 which provides:

A person who without lawful excuse destroys or damages any property belonging to
another intending to destroy or damage any such property or being reckless as to
whether such property would be destroyed or damaged shall be guilty of an offence.

Once expressions relating to the mens rea requirements of intention or recklessness
have been subtracted, it becomes clear that the actus reus consists of destroying or
damaging property belonging to another. The act which causes the destruction or
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damage constitutes the central conduct, the fact that the property must ‘belong to
another’ can be regarded as one of the required surrounding circumstances, while the
consequences consist of the resultant destruction or damage.

The conduct must be willed

Where, as is usually the case, the actus reus of an offence specifies some form of
conduct, it must be proved that the defendant consciously willed the relevant action. If
the defendant’s muscles acted without the control of his mind, he is not blameworthy
and will be able to plead automatism (Bratty v AG for Northern Ireland (1963)).

Evidence of an ‘external factor’ is crucial to establish a plea of automatism (R v
Quick (1973); R v Sullivan (1984)). Where the cause of the behaviour in question is
‘internal’, such as a ‘disease of the mind’ or a disease of the body, the relevant defence
will be that of insanity rather than automatism (R v Hennessy (1989)). Epilepsy is
classed as an ‘internal factor’ and will not therefore amount to automatism (R v Sullivan
(1984)). Somewhat more surprisingly, sleepwalking is now regarded as having an
internal cause and therefore is not capable of amounting to automatism (R v Burgess
(1991)). Finally, it would seem that the English courts are likely to follow the judgment
of the Ontario Court of Appeal in R v Rabey (1977), where Martin JA said:

In my view, the ordinary stresses and disappointments of life which are the common lot
of mankind do not constitute an external cause constituting an explanation for a
malfunctioning of the mind which takes it out of the category of a ‘disease of the mind’.

It follows that the disappointment or frustration caused by unrequited love is not to be
equated with an ‘external’ cause capable of founding the defence of automatism. If a
defendant cannot cope with rejection without entering into an autonomic state, then
the courts will conclude that there is something ‘internally’ wrong with him.

Impaired, reduced or partial control by the defendant will not found a defence of
automatism. It seems that a total loss of voluntary control is required (AG’s Reference
(No 2 of 1992) (1993)). Furthermore, if a defendant is at fault in bringing about the
autonomic state, for example, by voluntarily taking dangerous drugs, he will have a
defence to crimes of ‘specific intent’, but not to those of ‘basic intent’ (R v Lipman
(1970); R v Bailey (1983)). If the defendant is not at fault in bringing about the
autonomic state, perhaps by taking non-dangerous drugs which he was unaware could
make him aggressive, then he will be able to successfully plead automatism as a
defence to crimes of both ‘specific’ and ‘basic’ intent (R v Hardie (1984)).

Of course, a person may have full control over his body, but no control over
events in which it is involved. For example, imagine the defendant is sharpening a
carving knife prior to Sunday lunch, when someone flings open the kitchen door, which
strikes his elbow, causing the arm to jerk forward, with the result that he involuntarily
wounds his wife. In such circumstances, he would have the defence of involuntariness.
This is so even if the offence the defendant is charged with is one of strict liability
(Burns v Bidder (1967)).
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State of affairs offences

A crime may be so defined so as not to require any willed action at all; it may be
enough if a specified ‘state of affairs’ is proved to exist. For example, s 4 of the Road
Traffic Act 1988 provides that when a person who is in charge of a motor vehicle, on a
road or other public place, is unfit to drive through drink or drugs, he commits an
offence. It is not the action of taking charge of the vehicle, or that of becoming unfit,
which constitutes the offence, but simply the state of being unfit.

Thus, the defendant in R v Larsonneur (1933) was convicted of being found in the
UK, contrary to the Aliens Order of 1920, despite the fact that she had been forcibly
brought into the jurisdiction in the custody of the Irish Free State police. Similarly, the
defendant in Winzar v Chief Constable of Kent (1983) was convicted of being found
drunk on the highway, despite the fact that he had been deposited there by police
officers.

‘State of affairs’ offences are often also offences of ‘strict liability’. It is not altogether
surprising, therefore, that they tend to be regarded as unjustifiably harsh, since not only
is there no need to prove any action by the defendant, but there is also no need to
prove any mens rea either. It is suggested that even ‘state of affairs’ offences ought to
require proof that the defendant caused the state of affairs or, at least, failed to
terminate it when it was possible to do so. In the United States, offences similar to
‘state of affairs’ offences have been held to be unconstitutional (Robinson v California
(1962)).

Omissions

As a general rule, a person is not criminally liable for what they do not do. However,
there are several exceptions where Parliament or the courts have decided that the
defendant will be under a positive duty to act:
• duty arising from statute (for example, the duty under the Road Traffic Acts to

report accidents involving injury);
• duty arising from a parental or family relationship (R v Gibbens and Proctor (1918);

R v Instan (1893));
• duty arising from contract (R v Pittwood (1902));

• duty to limit the harm caused by the defendant’s accidental acts (R v Miller (1983));

• duty owed where an undertaking has been given and there is reliance on that
undertaking (R v Stone and Dobinson (1977)).

In R v Khan (1998), the Court of Appeal decided that there is no separate category of
manslaughter by omission. For a killing by omission to amount to manslaughter, the
omission must amount to a breach of one of the above duty situations and the facts
must satisfy the requirements of one of the two categor ies of involuntar y
manslaughter, namely, constructive manslaughter or manslaughter by gross negligence.

Chapter 2  The elements of a crime 9



Causation

If the definition of an offence specifies a particular consequence, it is a ‘result’ crime and
the prosecution must prove, in order to establish the actus reus, that the defendant
caused that consequence. For example, in order to establish the actus reus of homicide,
it is necessary to prove that the defendant caused the death of the victim.

Causation in fact

The first step in establishing causation is to ask: ‘was the defendant’s act a cause in fact
of the specified consequence (for example, death in the case of homicide)?’ This
question can be answered by asking: ‘But for what the defendant did, would the
consequence have occurred?’ If the answer is ‘no, the result would not have occurred
but for what the defendant did’, then causation in fact is established.

An example where the prosecution failed to establish causation in fact is the case
of R v White (1910). The defendant had put cyanide into his mother’s drink, but the
medical evidence showed that she died of heart failure before the poison could take
effect. Consequently, the answer to the question ‘but for what he did, would she have
died?’ was ‘yes’. She would have died anyway.

Causation in law

Just because the prosecution establish that the defendant’s act was a cause in fact of
the consequence, it does not necessarily mean that the defendant is liable. It is also
necessary to prove that the defendant’s act was a cause in law of the specified
consequence.

One approach to establishing causation in law is to consider whether the
defendant’s act was an ‘operative and substantial’ cause of the consequence in
question. Only if the defendant’s act could be said to have merely provided the setting
in which some other cause operated would the chain of causation be broken (R v
Smith (1959)). It should be noted that ‘substantial’ in this context simply means more
than a very trivial cause which would be ignored under the de minimis principle.
Moreover, an ‘operative’ cause need not be the sole or main cause of the specified
consequence (R v Benge (1865)).

An alternative approach to the ‘operative and substantial’ test for establishing
causation in law is to consider whether the result specified in the actus reus was a
reasonably foreseeable consequence of what the defendant had done (R v Cheshire
(1991)).Thus, in R v Pagett (1983), the defendant was held to have caused the death of
a girl hostage he was holding in front of him when he fired at armed police officers
who returned fire, killing the girl. It was reasonably foreseeable in the circumstances
that the officers would instinctively return fire and hit the victim.

The ‘thin skull’ rule

Even if injury or death is not a reasonably foreseeable consequence of the defendant’s
act, he would still in law have caused that result if the victim suffered from some
physical or mental condition that made him or her especially vulnerable.This is known
as the ‘thin skull’ rule which provides that the defendant must take his victim as he finds
him. For example, in R v Blaue (1975), the defendant was held to have caused the
death of a Jehovah’s Witness who he had stabbed, notwithstanding that she had
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refused a blood transfusion that would probably have saved her life. He had to take his
victim as he found her, including not just her physical condition, but also her religious
beliefs.

Self-neglect

Similarly, although it may not be reasonably foreseeable that the victim will neglect his
wounds, it seems that such neglect will not break the chain of causation (R v Holland
(1841)).

Special instances of causation

Death caused by medical treatment

Where death is caused by the medical treatment of a wound, the original attacker is
held liable for homicide.This is so even in the case of negligent medical treatment (R v
Smith (1959)). However, it seems that grossly negligent medical treatment will break the
chain of causation (R v Jordan (1956)). It should be noted that, in R v Cheshire (1991),
the court held that the judge had misdirected the jury by telling them that only
recklessness on the part of doctors would break the chain of causation, but it is clear
from the judgment that the court did not intend to suggest that a defendant should be
held to have caused death however outlandish the treatment:

Even though negligence in the treatment of the victim was the immediate cause of his
death, the jury should not regard it as excluding the responsibility of the accused unless
the negligent treatment was so independent of his acts, and in itself so potent in causing
death, that they regard the contribution made by his acts as insignificant.

It is difficult to know what ‘so independent’ and ‘so potent’ mean if not gross negligence
or recklessness.

There is some authority for the suggestion that the administration of pain reducing
drugs which incidentally shorten life by a very short period (hours or days, but not
weeks or months) would not amount to a cause in law of death (R v Adams (1957)).

The subsequent cases of Cox (1992) and Moor (1999) have not resulted in any
significant clarification of the law in this area. Cox was charged with attempted murder
and as attempt, by definition, is not a ‘result’ crime, there was no need for the
prosecution to establish causation. In Moor, the judge directed the jury that the
defendant doctor caused death ‘if his act, in this case the intra-muscular injection,
contributed significantly to the death. It does not have to be the sole or principal
cause’. It is, of course, possible, referring back to the point made in Adams that a jury
would not consider a relatively short acceleration of death to be ‘significant’. However,
it would appear from Moor that even if the doctor’s act is held to have accelerated
death significantly and therefore constitutes causation, the jury are still not entitled to
convict if his purpose was to give treatment which he believes is the proper treatment
to relieve pain. In effect, this amounts to a special defence available only to doctors, but
in the absence of a general statutory defence of euthanasia, this is perhaps the best
that can be done to protect medical professionals in unenviable situations.
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Where medical authorities decide to switch off a life support machine, the chain
of causation is not broken. In R v Malcherek and Steel (1981), both defendants had
attacked women causing injuries which were so severe that their victims were placed
on life support machines in hospital. In both cases, doctors decided to switch off the
machines after determining that the victims were ‘brain dead’ and that there was no
prospect of recovery. Both defendants were convicted of murder at first instance and
appealed on the common ground that the doctors had broken the chain of causation
by switching off the life support machines.The Court of Appeal upheld the convictions
holding that in both cases, the operating and substantial cause of death had been the
original wounds inflicted by the defendants. The life suppor t machines merely
suspended the effects of the original injuries; once the machines had been switched off,
the original wounds would continue to cause death.

In the civil law case of Airedale NHS Trust v Bland (1993), the House of Lords held
that the withdrawal of artificial feeding from a patient in a persistent vegetative state,
who had no hope of improvement or recovery, would not constitute murder by
omission. When all hope of recovery had been abandoned, it was not in the patient’s
best interests to be kept alive and the doctor’s duty to provide nourishment ceased. It
was held unanimously that the medical staff could discontinue artificial feeding and thus
allow Mr Bland to die with maximum dignity and with the least distress.

Escape cases

A defendant may be guilty of homicide or a non-fatal offence where he causes such
fear in the victim that the victim tries to escape and is killed or injured in the process.
This is so even if the death or injury results from mental suffering or shock as a result
of the attack (R v Hayward (1908)). In R v Roberts (1971), the Court of Appeal held
that the chain of causation would not be broken by a victim’s actions in trying to
escape from the defendant’s unlawful acts, provided the victim’s actions were the
reasonably foreseeable consequence of what the defendant had said or done.

It should be noted that the reasonable foreseeability test in relation to causation
will not require the victim’s characteristics to be attributed to the reasonable person
as the defendant’s characteristics are attributed for the purposes of defences, such as
provocation (R v Marjoram (1999)). It is important to distinguish between proof of
actus reus, where the test is purely objective, and that of mens rea, where the objective
reasonable person test can be subjectively modified by attributing to the reasonable
person the defendant’s characteristics. The test, as far as actus reus is concerned, is
simply this: would a reasonable person have foreseen the escape attempt as a possible
outcome?

Mens rea

Definition

The term mens rea refers to the mental element in the definition of a crime. This
mental element is usually denoted by words such as ‘intentionally’, ‘knowingly’,
‘maliciously’, ‘recklessly’ or ‘negligently’.
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Intention

There are two types of intention often mentioned by writers of textbooks on criminal
law: direct and indirect (or oblique). Generally, crimes which require that the defendant
acts intentionally can be committed with either type of intention.

The quest for a clear concept of intention

It is somewhat surprising, given the central place which the concept of intention holds
in legal theory, that not only is there no legislative definition, but also that judicial
attempts to develop a definition have suffered from lack of certainty, inconsistency and
disagreement. Nicola Lacey has suggested that this state of affairs is the rather
unsatisfactory result of the cour ts attempting to establish a compromise solution
between those who emphasise the importance of conceptual analysis, and those who
appeal to common sense meanings (Lacey, N, ‘A clear concept of intention: elusive or
illusory?’ [1993] MLR 621).

It can be argued that conceptual analysis is necessary in order to achieve minimum
standards of formal justice. Since the criminal law can curtail the individual’s freedom of
action and impose heavy punishments on transgressors, it should be as clear, certain
and consistent as possible. Only in these circumstances can individuals plan their lives
so as to avoid coming into conflict with legal prohibitions. Not only would such
conceptual clarity enable individuals to live within the law, but also it would have the
benefit of rendering the criminal law more efficient from the legislator’s point of view
by allowing the criminalisation of only those forms of behaviour which they wish to
prohibit. Moreover, conceptual analysis has the potential to contribute to substantive
justice by clearly distinguishing between different degrees of culpability.

Alternatively, those who emphasise ‘ordinary usage’ argue that the attempt to
establish precise definitions of legal concepts, such as intention, is both unnecessary and
misguided. It is unnecessary because in everyday life, terms such as ‘intention’ and
‘dishonesty’ have unarticulated, but nevertheless commonly understood meanings.The
interpretation and application of such concepts are therefore best left to the ‘common
sense’ of the jury and the lay magistrate. Indeed, it would be misguided to try to
attempt a conceptual analysis of these terms since this would be likely to undermine
‘ordinary’ or ‘common sense’ meanings and shift the balance of decision making power
from the lay participants in the criminal justice system to the professional lawyers. Of
course, the validity of an appeal to ‘ordinary language’ depends on the as yet
unanswered empirical question of to what extent do shared understandings inform
the linguistic usage employed by the criminal law.

As Nicola Lacey points out, the cour ts have attempted to establish an
intermediate position in which the resort to ‘ordinary meanings’ is buttressed by
recourse to conceptual analysis and stipulative definition.This approach can be seen in
relation to dishonesty under the Theft Act 1968. Section 2 provides a negative
definition of situations where the defendant will not be dishonest, which is
supplemented by the jury’s ‘common sense’ notions of dishonesty under the Ghosh test
(see below, p 83). An analysis of the recent cases relating to intention reveals an
attempt to establish a similar compromise solution.
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Direct intention

The concept of direct intention appears to represent something of a fusion between
conceptual analysis and widely shared everyday meanings. As Smith and Hogan note
(Smith, JC and Hogan, B, Criminal Law, 8th edn, 1996, p 57):

Everyone agrees that a person intends to cause a result if he acts with the purpose of
doing so. If D has resolved to kill P and he fires a loaded gun at him with the object of
doing so, he intends to kill. It is immaterial that he is aware that he is a poor shot, that
P is nearly out of range, and that his chances of success are small. It is sufficient that killing
is his object or purpose, that he wants to kill, that he acts in order to kill.

However, the courts have consistently held that intention includes not only purpose,
but also foresight of consequences in that a defendant can be said to have intended a
result if he or she realised that the result was certain to follow from the behaviour in
question. It is in relation to this second extended meaning of intention that the
consensus between ordinary linguistic usage and conceptual analysis breaks down.

Indirect intention

It is convenient to say that a consequence is directly intended if it is the defendant’s
purpose or desire to produce it, and that it is indirectly or obliquely intended if it is a
foreseen, but undesired consequence. Of course, common English usage would be
unlikely to describe a defendant as having intended a result that he foresaw, but did
not necessarily desire. Instead of reflecting common sense meanings, the concept of
indirect intention represents an assertion by the judges that behaviour with foresight
of certainty of consequences should be classified as falling within intention, rather than
the lesser category of recklessness. It follows that someone who does an act in the
knowledge that death or grievous bodily harm is practically certain to result should
incur liability for murder rather than manslaughter. The justification for this is that the
defendant’s behaviour shows no respect for the value of human life; there is little moral
or social difference between doing an act with the purpose of killing and doing an act
with foresight of the certainty of death.

A major difficulty with the concept of indirect intention has been the attempt to
clarify what is meant by ‘foresight of certainty’. Since few events in life are absolutely
certain, the phrase ‘foresight of certainty’ is generally taken to mean practically or
relatively certain. In other words it seems to be accepted that people foresee the
‘certainty’ of future events in terms of probability. I can foresee my own death as 100%
certain, but I foresee surviving until my 70th bir thday with a far lesser degree of
certainty. However, once we accept the notion of relative certainty the problem arises
as to what precise degree of certainty is required in order to constitute indirect
intention. It is this relationship between foresight and intention which has been at the
heart of a series of modern cases on the mens rea of murder.

From ‘high probability’ to ‘natural consequence’

The first of the modern sequence of cases is Hyam v DPP (1975), in which a majority
of the House of Lords were of the opinion that a person could be held to intend a
result which he had foreseen as a highly probable (or perhaps merely probable – the
decision is not clear on this point) consequence of his act. This is much wider than
‘certainty’ and, consequently, much further removed from common sense meanings.
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The problem with this definition of indirect intention was that it created an
overlap with what had traditionally been considered to be recklessness – the
conscious taking of an unjustified risk. It was now not clear where the division between
intention (foresight of the high probability of a prohibited consequence) and
recklessness (foresight of an unjustifiable risk of a prohibited consequence) occurred.

In R v Moloney (1985), the House of Lords departed, to some extent, from the
analytical approach in Hyam by holding that judges should generally avoid attempting
to define ‘intention’, it being preferable to leave the jury to apply their common sense
understanding of the term. However, in exceptional cases, for example, where the
defence argues that the defendant’s purpose was only to frighten, not to harm the
victim, the judge would need to offer guidance on the meaning of intention. In these
cases, the jury should be directed to consider whether the defendant foresaw the
prohibited consequence as a ‘natural consequence’ of his behaviour. If the answer to
this question is ‘yes’, then the jury would be entitled to infer intention. Although Lord
Bridge did provide some indication of what he meant by the phrase ‘natural
consequence’, cases where the consequence was ‘little short of overwhelming’ or
‘virtually certain’, he unfortunately couched the suggested guidelines to the jury in
terms of ‘natural consequence’.

There are several important points to note about the decision in Moloney. First,
that foresight of a ‘natural consequence’ was to be considered as evidence of, but not
the same thing as, intention. Secondly, that the decision represents an attempt to
underpin common sense understandings of the term ‘intention’ with a more analytical
approach. Finally, the phrase ‘natural consequence’ is inherently ambiguous, in that it
could be understood by the jury in several different ways.

From ‘natural consequence’ to ‘virtual certainty’

In R v Hancock and Shankland (1986), two miners taking part in a strike in South Wales
had been convicted of committing a murder by dropping large concrete blocks from a
bridge when a taxi carrying a working miner had approached. It was argued by the
defence that the miners, who had been prepared to plead guilty to manslaughter, had
intended to block the road and frighten other miners into supporting the strike, but
not to kill or cause serious injury. The trial judge had given the jury the Moloney
guidelines and they inferred intent on the basis that the defendants had foreseen death
or serious injury as a natural consequence of their behaviour. The Court of Appeal
quashed the convictions, the Lord Chief Justice expressing considerable doubt as to
the correctness of the Moloney guidelines, which could be understood by the jury in
several different ways. There then followed an appeal by the Crown to the House of
Lords which was dismissed. Lord Scarman, speaking on behalf of all the Law Lords
hearing the appeal, felt that the Moloney guidelines on the relationship between
foresight and intention were unsatisfactory, in that they were likely to mislead a jury.

Lord Scarman confirmed the ‘ordinary usage’ approach expressed by Lord Bridge
in Moloney to the effect that in the majority of cases, juries should be left to determine
for themselves whether a defendant intended a par ticular consequence. Where,
however, a jury requested some guidance from the judge, he should explain to them
that intention was not to be equated with foresight of consequences, but that it could
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be inferred if there was evidence of foresight. In these circumstances, juries should be
told that:

The greater the probability of a consequence the more likely it is that the consequence
was foreseen, and if that consequence was foreseen the greater the probability is that
that consequence was also intended.

Clearly, this direction represents an attempt to restate the Moloney guidelines without
reference to the ambiguous phrase ‘natural consequences’. However, although
ambiguity is dispensed with, uncer tainty is not. Lord Scarman does not indicate
precisely what degree of foresight is required to justify a jury inferring that the
defendant had the necessary intent. The fundamental issue of whether a defendant
intends a consequence which he foresees as possible, probable, highly probable or
almost certain was addressed by the Court of Appeal in R v Nedrick (1986). Lord Lane
CJ attempted to synthesise the judgments in Moloney and Hancock and Shankland by
stating that:

Where the charge is murder and in the rare cases where the simple direction is not
enough, the jury should be directed that they are not entitled to infer the necessary
intention unless they feel sure that death or serious bodily harm was a virtual certainty
(barring some unforeseen intervention) as a result of the defendant’s actions and that
the defendant realised that such was the case.

This decision clarifies the position in that juries are now entitled to infer intention from
foresight of virtual certainty. Although academic debate about the meaning of intention
continues, it seems that the judiciary have, in the last few years, allowed the position to
stabilise by not considering the concept further.

In summary, it now appears that a defendant directly intends those consequences
of his actions which are his purpose (that is, those consequences which he foresees
and desires), quite irrespective of the probability of their occurrence. A jury may also
infer that a result is intended, though not necessarily desired, when the defendant
foresees it as a virtually certain consequence of his actions.

Criticisms of the existing law

Following the decision in Hyam, a defendant could be held to have intended a result
which he foresaw as highly probable (or probable), but, as we have seen, the combined
effect of Moloney, Hancock and Nedrick has been to narrow the mens rea requirement
to foresight of virtual certainty. One criticism of this development is that it imposes
too high a burden on the prosecution. According to this standpoint, if the accused
does an act which he foresees is highly likely to cause a prohibited consequence, he
should be criminally liable for that consequence. Foresight of the high probability of a
consequence is likely to be easier to prove than foresight of the virtual certainty of a
consequence and there is little moral difference between the defendant who does an
act knowing that harm is highly probable and one who does an act knowing harm is
virtually certain.

However, a major difficulty with the above argument is that such a broad
conception of intention would swallow up a large part of recklessness. Moreover, the
definition of intention in terms of ‘high probability’ lacks certainty to a greater extent
than that based on ‘virtual certainty’. It is not clear precisely what would count as a
‘high probability’ – a 60%, 70%, 80% or 90% or more chance of a consequence
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occurring – whereas ‘virtual certainty’, especially as reformulated in the Draft Criminal
Code, as something that ‘... will occur in the ordinary course of events’ leaves rather
less room for doubt.

Another criticism focused on the requirement that, according to the formulation
of indirect intention derived from Hancock and Nedrick, not only must the defendant
foresee the prohibited consequence as a vir tual cer tainty (that is, a subjective
requirement), but also it must actually be a vir tual certainty (that is, an objective
requirement). Of course, the fact that a result was objectively a vir tually cer tain
consequence of the defendant’s act is strong evidence that he foresaw it as such, but it
is difficult to see why it should be a necessary condition of liability based on intention.
After all, if a defendant mistakenly thinks that a prohibited result is a virtually certain
consequence of his action, surely he is just as culpable as if it were inevitable. A person
who thinks he knows that the death of another will be the vir tually cer tain
consequence of his actions is just as morally blameworthy as the person who actually
knows that this is the case. In recent years, the Court of Appeal appears to have
accepted the validity of the above argument. In Woollin (1997), it was accepted that the
two part test suggested in Nedrick is only a one part test. The test is no longer
whether the consequence was virtually certain and whether the defendant foresaw it
as virtually certain. It is now only whether the defendant foresaw death or grievous
bodily harm as virtually certain. However, on appeal, the House of Lords confirmed the
distinction as laid down in Nedrick (R v Woollin (1998)).

The emphasis placed in both Moloney and Hancock on the exceptional nature of
the cases where it is necessary for the judge to provide guidelines on the meaning of
intention has been questioned. Surely the sort of cases where the defendant claims
that he ‘only intended to frighten’ are not as rare as their Lordships suppose. Moreover,
the frequency with which the juries in the above cases asked for further advice about
the meaning of intention tends to indicate that the issue cannot simply be left to be
resolved on the basis of a shared ‘common sense’ understanding of the term.

Moreover, the result of the distinction which the courts have drawn between a
jury inferring intention and foresight of virtual certainty itself appears illogical. If juries
are entitled to infer intention from foresight of virtual certainty, then it follows that
intention itself is something other than foresight of virtual certainty.Yet, the courts have
failed to indicate precisely what this something else consists of. Lord Lane CJ, in a
House of Lords debate on murder, recognised the force of this criticism and suggested
that the concept of intention does encompass foresight of virtual certainty, and that it
is the reference to ‘inferring’ which is inaccurate. It seems that what the courts meant
to establish is that the concept of intention includes both purpose to bring about, and
foresight of the virtual certainty of, a particular consequence.

The confusion in the case law resulting from misplaced emphasise on ‘inferring’ and
‘common sense’ understanding seems to have arisen, as Nicola Lacey points out
(Lacey, N, ‘A clear concept of intention: elusive or illusory?’ [1993] MLR 621), from the
attempt to combine conceptual analysis with reliance on ordinary linguistic usage. She
concludes that the analytical quest for an absolute, valid concept of intention is illusory,
while the idea of a socially produced concept of intention has proved elusive. Lacey’s
solution is for scholars of criminal law to adopt a greater commitment to socio-legal
analysis. In the meantime, the definition contained in cl 18(b) of the Draft Criminal
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Code appears to express clearly what the House of Lords and the Court of Appeal
have failed to on no less than three separate occasions (that is, Moloney, Hancock and
Nedrick):

A person acts ‘intentionally’ with respect to ... a result when he acts either in order to
bring it about or being aware that it will occur in the ordinary course of events.

To conclude, there are two types of intention: direct and indirect (or oblique).
Generally, crimes which require that the defendant acts intentionally can be committed
with either type. Direct intention consists of foreseeing and desiring the consequence
of one’s conduct (that is, a result is intended in this sense when achieving it is the
actor’s purpose). A jury may infer that a result is indirectly intended, even though it is
not desired, when the actor knows that it is a virtually certain consequence of his
actions (R v Hancock (1986); R v Nedrick (1986); R v Woollin (1997)).

Recklessness

There are two types of recklessness, known as Cunningham recklessness and Caldwell
recklessness, after the names of the cases which established them. Both forms of
recklessness require the taking of an unjustified risk, that is, doing something which a
reasonable person would not do in the same circumstances, but in some instances at
least, proof that the defendant consciously took that risk is also necessary.

Cunningham recklessness

In R v Cunningham (1957), the defendant tore a gas meter from the wall of an
unoccupied house and in so doing fractured the gas pipe, leaving gas leaking out. The
escaping gas percolated into a neighbouring house and was inhaled by the occupant,
endangering his life. The defendant was convicted under s 23 of the Offences Against
the Person Act 1861 of maliciously administering a noxious thing so as to endanger
life. However, he successfully appealed on the ground that the trial judge had
misdirected the jury by telling them that ‘malicious’ meant simply ‘wicked’.The Court of
Criminal Appeal held that ‘... the word “maliciously” in a statutory crime postulates
foresight of consequence’. Cunningham would only have been guilty if he knew, when
he broke the meter from the wall and left the gas to escape, that it might be inhaled
by someone.

In order to be reckless in the Cunningham sense (or, indeed, malicious), it is not
enough that if the defendant had stopped to think it would have been obvious to him
that there was a risk; he must actually know of the existence of the risk and
deliberately take it. In short, Cunningham recklessness is the conscious taking of an
unjustified risk. It now appears to be settled that Cunningham is of relevance for all non-
fatal offences which can be committed recklessly (R v Savage (1991)).

Objective recklessness

Conscious and unconscious risk taking

In the landmark decisions of MPC v Caldwell (1982) and R v Lawrence (1981), the
House of Lords extended the definition of recklessness to encompass the
unconscious, as well as the conscious, taking of a risk which would have been obvious
to a reasonable person. Caldwell was a decision concerning criminal damage, whilst
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Lawrence involved what was then the offence of causing death by reckless driving,
contrary to s 1 of the Road Traffic Act 1971.

Both these decisions appeared to cut across the traditional distinction between
different forms of liability, based on the defendant’s degree of culpability.The orthodox
position had developed on the assumption that liability for serious offences should be
linked to a subjective mens rea of intention or recklessness, where the defendant
adver ted to or foresaw the risk. Negligence, consisting of inadver tence or non-
contemplation of r isk, was considered less blamewor thy and, therefore, not
appropriate for the most serious offences, with the notable exception of involuntary
manslaughter.

Interestingly, Lord Diplock in Caldwell did not support the dramatic break with the
traditional subjectivist approach by adopting explicitly objectivist reasoning, to the
effect that a person who fails to give any thought to an obvious risk is just as socially
dangerous as the person who realises the risk. On the contrary, he attacked the
adver tence/inadver tence distinction by arguing that subjective recklessness was
unsatisfactory, because it excludes the equally culpable state of mind of indifference.
Indeed, it can be argued that a person who has the capacity to appreciate a risk of
harm that a reasonable person would recognise, but fails to do so, is more culpable
than another person who knowingly takes a slight risk of the same harm. According to
this view, inadvertence amounts to a sort of subjective negligence since the defendant
chose not to consider the risk in question.

The wider application of Caldwell recklessness

The critique, embodied in Caldwell, of the traditional subjectivist position initially
appeared to stand up well. After all, the orthodox emphasis on awareness of risk did,
indeed, appear to narrow the ambit of recklessness too far, excluding both acts done in
temper and those committed with indifference to an obvious risk. Consequently, it
seemed for a while that the new objective definition of recklessness was destined to
be applied to offences in addition to those of criminal damage and reckless driving. In
Kong Cheuk Kwan (1985) and R v Seymour (1983), the Privy Council and the House of
Lords respectively held that objective or inadvertent recklessness should apply to
manslaughter, thus rendering killing by gross negligence virtually redundant. Moreover,
Caldwell recklessness was also held to apply to the non-fatal offences of rape (R v Pigg
(1982)) and assault (DPP v K (1990)).

Criticisms of Caldwell recklessness

However, before long, there seemed to be a growing recognition among both
academic lawyers and some members of the judiciary that the Caldwell definition was
both unduly complex and contained the seeds of injustice.

In R v Reid (1992), a no less eminent judge than Lord Browne-Wilkinson admitted:
Although, after long and careful analysis of Lord Diplock’s direction with the help of very
skilled counsel, I have, I think, understood it and find it legally correct, I cannot believe
that a direction in that abstract conceptual form is very helpful to a jury.

Obviously, if a member of the House of Lords finds such difficulty in understanding the
complexities of the Caldwell direction, there might be little hope for the average juror
(or law student!).
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Judicial disquiet with Caldwell recklessness does not appear to be limited to its
sheer complexity, but also extends to its unethical nature. When coupled with later
decisions which give an objective meaning to the phrase ‘obvious risk’, the effect of the
Caldwell definition is to criminalise people who, through no fault of their own, are not
capable of meeting the standard of foresight of the reasonable person.Thus, in Elliot v
C (1983), an educationally subnormal 14 year old girl was found guilty of criminal
damage for setting fire to a shed, even though her appreciation of the risk involved
could not match that of the ‘reasonable’ person. If subjective, Cunningham recklessness
could be regarded as too narrow, then objective Caldwell recklessness could appear
too broad.

The retreat from Caldwell

In view of the above concerns, it is not surprising that the courts have retreated to
some extent from their earlier decisions. Thus, in relation to rape, the objective
Caldwell test applied in Pigg was rejected in R v Satnam and Kewal (1983), where the
requisite element of recklessness was said to exist if the accused ‘... could not care less
whether [his victim] wanted to [have sex] or not, but pressed on regardless ...’. Similarly,
in R v Spratt (1991), the court, overruling DPP v K (1990), held that Cunningham and
not Caldwell recklessness should apply to assault. In R v Savage (1991), the House of
Lords confirmed that Cunningham should apply to all non-fatal offences against the
person that could be committed recklessly.

Moreover, the sphere of operation of Caldwell recklessness has been further
curtailed by the replacement of the statutory offences of reckless driving and causing
death by reckless driving, by dangerous driving and causing death by dangerous driving
(s 1 of the Road Traffic Act 1988, as amended by the Road Traffic Act 1991).

Most significantly, perhaps, the House of Lords in R v Adomako (1994), confirming
the Court of Appeal decision in R v Prentice and Others (1993), decided that Caldwell
recklessness has no application to manslaughter. The appropriate form of mens rea is
now gross negligence in relation to injury to health (see below).

Caldwell modified?

Given the judicial retreat in Savage and Adomako from imposing liability based on
objective recklessness, it might be thought that it would only be a question of time
before Caldwell and Lawrence would be overruled and the concept of recklessness
limited to conscious risk taking. However, in R v Reid (1992), the House of Lords
specifically refused to do this and strongly endorsed the ethical reasoning of Lord
Diplock in both Caldwell and Lawrence to the effect that responsibility in criminal law
should extend beyond those who appreciate the risks they run, to those who culpably
fail to do so. Nevertheless, this was not an unqualified endorsement of objective
recklessness. On the contrary, their Lordships recognised the relevance of the
defendant’s capacity to recognise risk to the issue of responsibility, thus directly
addressing one of the major criticisms of the Caldwell definition of recklessness.

This important limitation on Caldwell/Lawrence recklessness occurred in the
following way. When counsel for the appellant realised that the attempt to get
Lawrence overruled was failing, he sought to introduce what Lord Ackner described as
a ‘gloss’ by arguing that mens rea would be lacking ‘... if ignorance of the relevant risk
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was attributable to incapacity due, for example, to the age or mental capacity of the
defendant’. A majority of their Lordships appeared to accept this point. Lord Goff
suggested that a defendant may drive dangerously and yet not be guilty of reckless
driving where, while driving, he ‘... is affected by illness or shock which impairs his
capacity to address his mind to the possibility of risk ...’. Similarly, Lord Keith accepted
that Lord Diplock’s model direction in Lawrence might have to be modified in some
cases, for example, ‘... where the driver acted under some understandable and
excusable mistake or where his capacity to appreciate risks was adversely affected by
some condition not involving fault on his part’. Lord Browne-Wilkinson appeared to
extend this argument from capacity to foresee the possibility of risk, to capacity to
assess the magnitude of risk. In his view, there would be no criminal liability ‘... where,
despite the defendant being aware of the risk and deciding to take it, he does so
because of a reasonable misunderstanding, sudden disability, or emergency, which
renders it inappropriate to characterise his conduct as being reckless’.

It seems clear, then, that the majority of their Lordships were prepared to accept
the need to exclude from the Caldwell/Lawrence definition of recklessness those who,
through no fault of their own, lack the capacity to foresee the relevant risk and,
possibly, those who do foresee the possibility of risk, but lack the capacity to assess its
magnitude. In one sense, the decision in Reid is of limited importance, since the
offences of driving recklessly and causing death by reckless driving have been abolished
and replaced with dangerous driving and causing death by dangerous driving (s 1 of
the Road Traffic Act 1991). However, by addressing the most powerful criticism of the
concept of objective recklessness, the decision has the potential to provide a sounder
ethical underpinning for the development of a concept of inadvertent recklessness.

Of course, the precise scope and procedural framework of any incapacity
exception still needs to be established. In their article, ‘The capacity for recklessness’
((1992) Legal Studies 74), Stewart Field and Mervyn Lynn suggested that the relevant
incapacity should be limited to situations ‘... where the defendant would not have
foreseen the risk, no matter how important it might be to his or her own interests to
do so and therefore no matter how hard he or she tried’. Moreover, Field and Lynn
argue that there should be a rebuttable presumption that defendants are capable of
foreseeing those risks that the reasonable person would foresee as obvious. The
evidential burden would initially rest on the defence to produce some evidence of
incapacity, but once such evidence had been adduced the burden would shift to the
prosecution to prove beyond reasonable doubt that the defendant did possess the
capacity to foresee the risk, or that the incapacity relied upon was culpably self-
induced.

A missed opportunity?

Whether or not the above kind of approach finds favour remains to be seen, but the
decision in Reid has at least given the judiciary the opportunity to steer the law in this
direction if they are so minded. Unfortunately, so far, the Court of Appeal has refused
to modify Caldwell recklessness even in cases where it would appear that the
defendant, through no fault of his own, is incapable of appreciating the sort of risk
which a reasonable person would have foreseen in the same situation (R v Coles
(1995)).
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Summary of the position relating to recklessness

To conclude, it would appear that there two types of recklessness:
• Cunningham – the conscious taking of an unjustified risk (which applies to all

offences which can be committed recklessly with the exception of criminal
damage);

• Caldwell – the conscious or unconscious taking of an obvious risk (which only
applies to criminal damage).

Negligence

A negligent action is one that a reasonable person would not commit in the same
circumstances. If negligence is a deviation from the standards of a reasonable person,
then gross negligence is a major deviation from the standards of a reasonable person.

Two offences, typically appearing on undergraduate law syllabi, which can be
committed with a mens rea of gross negligence, are: involuntary manslaughter (R v
Adomako (1994)); and causing death by dangerous driving contrary to s 1 of the Road
Traffic Act 1988, as amended.

Following the decision of the House of Lords in Adomako, in order to establish
killing by gross negligence, the prosecution must prove:
• A duty of care

It is submitted that the concept of a duty of care, obviously borrowed from the law
of tort, is unlikely to prove problematic in the context of criminal law. Surely there
is a general duty to take care not to engage in anti-social behaviour?

• Breach of that duty
The duty not to behave in an anti-social way will be breached whenever there is a
reasonably foreseeable risk of injury to health (as opposed to the risk of physical
injury required for motor manslaughter) occurring (R v Stone and Dobinson (1977)).

• Gross negligence
According to the Court of Appeal in R v Prentice and Others (1993), a decision
confirmed by the House of Lords in R v Adomako, any of the following states of
mind could lead a jury to make a finding of gross negligence:
(a) indifference to an obvious risk of injury to health;
(b) actual foresight of the risk coupled with the determination nevertheless to

run it;
(c) an appreciation of the risk coupled with an intention to avoid it but also

coupled with such a high degree of negligence in the attempted avoidance as
the jury considers it justifies conviction;

(d) inattention of failure to advert to a serious risk which goes beyond ‘mere
inadvertence’ in respect of an obvious and important matter which the
defendant’s duty demanded he should address.

Two of the above four types of gross negligence, (a) and (b), seem to be subjective
mental states (in relation to (a), surely you can only be indifferent to a result which is
foreseen?), whereas (c) and (d) are clearly objective mental states. However, each case,
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it seems, is subject to the overriding judgment of the jury: ‘... gross negligence which the
jury consider justifies criminal conviction ...’

Blamelessness

A person is blameless if they have acted reasonably in the circumstances. However,
even ‘blameless’ behaviour can attract criminal liability. Such crimes are known as crimes
of ‘strict liability’.

Crimes of strict liability
Definition

An offence of strict liability is one that does not require proof of fault.

Statutory interpretation

Crimes of strict liability are almost always the creation of statute. However, Parliament
has rarely specified that no mens rea is required, preferring to leave the point to the
courts to decide.

The presumption in favour of mens rea

Where Parliament creates a criminal offence, but fails to specify any requisite mens rea,
the courts presume that the offence involves proof of fault, unless there is clear
evidence to the contrary (Sherras v De Rutzen (1895), Sweet v Parsley (1970)), an
approach confirmed by Lord Scarman in Gammon (Hong Kong) Ltd v AG of Hong Kong
(1984) and most recently by the House of Lords in B v DPP (2000).

However, even when a court decides that mens rea is required, it may not be
necessary for the prosecution to prove it in relation to every element of the actus
reus. For example, in R v Lemon and Gay News Ltd (1979), in relation to a blasphemous
libel, it was held sufficient for the prosecution to prove an intention to publish. There
was no need to establish an intention to blaspheme.

The courts will regard the statute as a whole

In deciding whether or not to impose strict liability, the courts will have regard to the
statute as a whole. It follows that if a section creating a particular offence is silent as to
mens rea, whereas other offences under the same Act expressly require proof of fault,
the court is entitled to infer that the offence is one of strict liability (Kirkland v Robinson
(1987)).

Regulatory offences

Where the offence is regarded as ‘regulatory’ or ‘quasi-criminal’, the courts are more
prepared to impose strict liability (Pharmaceutical Society of Great Britain v Storkwain
(1986)).The courts are more likely to impose strict liability in these cases if they view
the potential harm to society posed by the defendant’s conduct to be greater than any
injustice to the individual resulting from liability without fault.

On the other hand, the more serious the offence, the less likely the courts are to
impose strict liability. In particular, they will be reluctant to impose liability without fault
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where there is evidence that the defendant took all reasonable care (Sherras v De
Rutzen (1895)).

Possession of controlled drugs

Following the rather confused decision of the House of Lords in Warner v MPC (1970)
and the subsequent enactment of the Misuse of Drugs Act 1971, it seems that the
courts will impose a degree of strict liability in relation to the possession of controlled
drugs.

Section 5 of the Misuse of Drugs Act 1971 creates the offence of possessing a
controlled drug.To establish this offence, all the prosecution had to prove was that the
defendant knew that he was in possession of a container holding ‘something’ and that,
in fact, it held a controlled drug (R v McNamara (1988)). However, s 28(3)(b)(i) of the
Act greatly limits the effect of s 5 by providing that a defendant should be acquitted if
‘... he proves that he neither believed nor suspected nor had reason to suspect that the
substance ... in question was a controlled drug’.

In Sweet v Parsley (1970), the defendant was convicted of ‘... being concerned in
the management of premises used for the smoking of cannabis’, contrary to s 5(1)(b)
of the Dangerous Drugs Act 1965, despite the fact that she did not know or suspect
that her tenants were engaging in this practice. However, on appeal, the House of
Lords quashed her conviction on the grounds that since the offence was serious, or
‘truly criminal’, proof of mens rea was required.

However, in relation to a charge of permitting premises to be used for the supply
of a controlled drug contrary to s 8(b) of the Misuse of Drugs Act 1971, the
prosecution have to prove that the defendant knowingly permitted the premises to be
used for the supply of a controlled drug, but it is not necessary to prove that the
defendant knew the par ticular identity or class of the drug in question (R v Bett
(1998)).

It seems that, following an initial enthusiasm for imposing strict liability in relation
to offences concerning possession of controlled drugs, there has been both a legislative
and judicial tendency to require mens rea for these offences.

The age element in sexual offences

Many sexual offences involve an age element, for example, ss 5, 6 and 20 of the Sexual
Offences Act 1956; sexual intercourse with a gir l under the age of 13, sexual
intercourse with a girl under the age of 16 and abduction of an unmarried girl under
the age of 16. While paying lip-service to the presumption in favour of mens rea,
mentioned above, the cour ts have often held that as far as the age element is
concerned, strict liability applies (Prince (1875)). However, in B v DPP (2000), Lord
Nicholls, with Lords Irvine and Mackay in agreement, thought that some of the
reasoning in Prince was at variance with the common law presumption in favour of
mens rea and must now be regarded as unsound. Indeed, Lord Bramwell thought that
the strict liability aspect of Prince was ‘a relic from an age dead and gone’. A similar
approach was also adopted in the case of K (2001). An indecent assault was
committed on a consenting girl under the age of 16, but because the defendant
honestly believed her to be over 16, he was found to lack the mens rea for the
offence.
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Although one might applaud the House of Lords for this strong restatement of
the presumption in favour of mens rea, it must be recognised that the decision has left
the law of sexual offences in something of a mess. Section 20 of the Sexual Offences
Act 1956 was not actually considered by the court in B v DPP and, therefore, Prince
was not technically overruled, but this would seem very likely to occur at the next
opportunity. The inclusion of the so called ‘young man’s defence’ in s 6 of the Sexual
Offences Act 1956 leaves no room for doubt that this was intended by the legislature
to be an offence of strict liability. It is unlikely that the House of Lords’ strengthened
commitment to mens rea will extend so far as to reverse such a clearly expressed will
of Parliament. There is nothing in s 5 (intercourse with a girl under the age of 13) to
exclude the presumption in favour of mens rea, yet Lord Steyn is of the opinion that it
is an offence of strict liability. It would be rather odd if he were right in this respect, as s
5 is the more serious offence with a maximum punishment of life imprisonment, while
s 6 carries with it a maximum sentence of only two years. It would seem that ss 14
and 15 of the 1956 Act (indecent assault on a consenting boy or girl under the age of
16) create offences which are very difficult to distinguish in principle from those
discussed in B v DPP, but they are clearly still strict liability offences (R v K (2000)).

The position, post B v DPP, regarding sexual offences is clearly inconsistent and
confused and law reform is urgently required. Setting the Boundaries (July 2000), a
Home Office Consultation Paper marks the first stage of the reform process, but at
the time of writing, there is no indication of resulting draft legislation.

Arguments for strict liability

Harm prevention

The main purpose of the criminal law is to prevent harmful activity. It is therefore
illogical to confine criminal liability to those occasions where the harmful consequence
is brought about with mens rea. The harmful consequence that the law seeks to
prevent is the same whether it is intended or not.

Public protection

There are many situations where the public requires protection from negligence and
the imposition of strict liability may make the potential harm doer more careful.

Efficacy

The necessity of proving mens rea results in ‘guilty’ people escaping liability and involves
the criminal justice system in additional costs and delay.

Arguments against strict liability

Strict liability is unnecessary

Strict liability results in the conviction of people who are completely blameless.What is
the purpose in punishing blameless people?

Strict liability is unjust

It is unjust that someone who has behaved impeccably could be convicted of a
criminal offence and acquire a criminal record.
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Negligence is sufficient

The imposition of criminal liability on the basis of negligence for regulatory offences
would achieve a better balance between protecting the public and treating the
individual in a just fashion.

Transferred malice

If the defendant, with the mens rea of a particular crime, does an act which causes the
actus reus of the same crime, he is guilty, even though the result in some respects is an
unintended one.Thus, in R v Latimer (1866), the defendant was found to be correctly
convicted of malicious wounding when the blow that he had struck with his belt lightly
bounced off the intended victim and injured a bystander. The criminal liability of the
defendant is the same whoever the victim is (Haystead v Chief Constable of Derbyshire
(2000)). However, if the defendant, with the mens rea of a particular crime, does an act
which causes the actus reus of another crime, he will not be liable under the doctrine
of transferred malice (R v Pembliton (1874)).

In AG’s Reference (No 3 of 1994) (1997), the defendant had stabbed a woman
whom he knew to be pregnant. She recovered but there was evidence that the child
was born prematurely as a result of the wound to the mother and, as a result of the
premature birth, died after 120 days.The Court of Appeal held that the foetus was an
integral part of the mother and that an intention to kill or cause grievous bodily harm
to the foetus was an intention to kill or cause grievous bodily harm to a person in
being which could be transferred to the child following birth. On appeal, the House of
Lords held that the foetus is not an integral part of the mother and that an intention
to kill the foetus is not the mens rea of murder.The House confirmed the existence of
the doctrine of transferred malice, but declined to extend the principle to what it
regarded as a ‘double transfer’ of intent from the mother to the foetus and from the
foetus to the child.The murder conviction was quashed and a manslaughter conviction
substituted on the basis of an unlawful and dangerous act inflicted on the mother
which caused the death of the child.

Coincidence of actus reus and mens rea

The mens rea must coincide at some point in time with the act which constitutes the
actus reus (R v Jakeman (1983)). Sometimes, the courts have been prepared to hold
that the actus reus consisted of a continuing act and that the defendant is liable if he
formed the requisite mens rea at some point during this continuing act (R v Thabo Meli
(1954); R v Church (1966)).

It seems that the continuing act will continue for as long as the defendant is about
the business of committing or covering up the crime (R v Le Brun (1991)).

Ignorance or mistake of law

Ignorance of the criminal law is no defence, but a mistake of civil law may be a defence
to a criminal charge, provided it negates the mens rea for the offence in question (R v
Esop (1836); R v Smith (1974)).
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Inchoate liability

Inchoate liability can occur where the defendant progresses some way towards the
commission of an offence, but does not necessarily commit the completed offence.
There are three inchoate offences: incitement, conspiracy and attempt. In outline,
incitement involves suggesting that another commits an offence, conspiracy occurs
where two or more people agree to commit an offence, and an attempt will occur
where the defendant almost commits the offence.

The prosecution have the discretion to charge a defendant with an inchoate
offence even where the completed offence appears to have been committed. This
strategy might be adopted where there are likely to be evidential problems with
pursuing a prosecution for the full offence. On the other hand, the prosecution are not
at liberty to charge a defendant with both an inchoate offence and a completed crime
in relation to the same criminal act. However, where the completed offence is
committed, a person who has incited or conspired to commit that offence will
become a participant and could incur liability as an accomplice (see below, p 41).

Incitement

Definition

Basically, an incitement is an attempt to influence the mind of another to the
commission of an offence.

Statutory incitement

There are several forms of the offence, such as incitement to racial hatred and
soliciting murder.

Incitement to racial hatred

Part 111 of the Public Order Act 1986 contains six offences, all concerned with acts
intended or likely to stir up racial hatred. Each of the six offences requires that the
defendant does an act involving the use of threatening, abusive or insulting words,
behaviour or material, and either :
• he intends thereby to stir up racial hatred; or

• having regard to all the circumstances, racial hatred is likely to be stirred up thereby.
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The offences are:

s 18 using threatening, abusive or insulting words or behaviour or displaying any
written material which is threatening, abusive or insulting;

s 19 publishing or distributing written material which is threatening, abusive or
insulting;

s 20 presenting or directing the public performance of a play which involves the
use of threatening, abusive or insulting words or behaviour ;

s 21 distributing or showing or playing a recording of visual images or sounds
which are threatening, abusive or insulting;

s 22 providing a programme service for, or producing or directing, a programme
involving threatening, abusive or insulting visual images or sounds, or using the
offending words or behaviour therein;

s 23 possessing written material, or a recording or visual images or sounds, which
are threatening, abusive or insulting, with a view to its being displayed,
published, etc.

In relation to s 18, where the defendant is not shown to have intended to stir up racial
hatred, the prosecution must prove that the defendant intended his conduct to be, or
was aware that it might be, ‘threatening, abusive or insulting’. Where the defendant is
shown to have intended to stir up racial hatred, the test for establishing whether the
words or conduct are ‘threatening, abusive or insulting’ is wholly objective.

In relation to s 22, where the defendant is not shown to have intended to stir up
racial hatred, the prosecution must prove that he knew or had reason to suspect that
the material was threatening, abusive or insulting. Once again, where he is shown to
have an intention to stir up racial hatred, the test is objective.

For offences under ss 19, 20, 21 and 23, there is no need for the prosecution to
prove an intention or awareness in relation to ‘threatening, abusive or insulting’, but a
defendant who is not shown to have intended to stir up racial hatred may be able to
raise certain defences:
• in relation to s 19, it is a defence for the defendant to show that he was not aware

of the content of the material and did not suspect or have reason to suspect that
it was threatening, abusive or insulting;

• in relation to s 20, it is a defence for the defendant to show that he did not know
and had no reason to suspect that offending words or behaviour were threatening,
abusive or insulting;

• in relation to s 21, it is a defence for the defendant to show that he was not aware
of the content of the recording and did not suspect and had no reason to suspect
that it was threatening, abusive or insulting;

• in relation to s 23, it is a defence for the defendant to show that he was not aware
of the content of the written material or recording and did not suspect and had no
reason to suspect that it was threatening, abusive or insulting.

Soliciting murder

Section 4 of the Offences Against the Person Act 1861, as amended by the Criminal
Law Act 1977, provides that it is an offence to ‘... solicit, encourage, persuade or
endeavour to persuade or ... propose to any person, to murder any other person’.
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This provision seems to add nothing of substance to the principles relating to
incitement at common law (see below). It seems probable that the creation of a
special statutory form of the offence was considered necessary in order to reflect the
seriousness of the crime incited.

Incitement at common law
Definition

An incitement consists of encouraging or pressurising another to commit an offence.

Actus reus

The central conduct of the offence can take various forms such as suggesting,
proposing, requesting, encouraging, persuading, threatening or pressurising another to
commit an offence (Race Relations Board v Applin (1973)). It is necessary that the
incitement is communicated to the incitee (R v Banks (1873)), but there is no need for
the incitee to act on the incitement (R v Higgins (1801)). If the incitor tries but fails to
communicate the incitement, then he would be liable for the offence of attempted
incitement (R v Ransford (1874)). The incitee must know of the facts that make the
conduct incited criminal (R v Curr (1968)).

A member of a class of people that a particular offence is designed to protect
cannot be liable for inciting that offence (R v Tyrrell (1894)).Thus, a girl under the age of
16 could not be guilty of inciting a man to have sexual intercourse with her, since she is
the victim that the offence of unlawful sexual intercourse is designed to protect.

Usually it is the incitor who makes the first move by suggesting the offence to the
incitee. However, it would appear that there is no bar to a conviction for incitement
where the incitee suggests that the incitor incite him. In R v Goldman (2001), the
defendant was convicted of attempted incitement when he replied to an
advertisement for pornographic videotapes requesting a tape showing young girls,
aged from 7 to 13. It was held that the defendant’s offer to buy the tapes, the provision
of which would have been a criminal offence, was not a mere response to an invitation
to treat contained in the advertisement, but amounted to a suggestion, proposal,
persuasion or inducement to commit that offence. The fact that the incitee had
advertised its wares and was already more than willing to provide the tapes was
irrelevant.

Mens rea

The defendant must intend to incite and intend that the incitee act on the incitement
(Invicta Plastics v Clare (1976)). In addition, the defendant must intend the incitee to act
with the mens rea of the crime incited, but it is not necessary that the defendant
should himself have the mens rea of that crime. A case which appears to run contrary
to this principle is R v Shaw (1994), where the defendant incited another to obtain
property by deception from their employer. On appeal, it was held that the defendant
was not guilty of incitement to obtain if his purpose was, as he alleged, to demonstrate
the inadequacy of his employer’s security system since he had no intention to
permanently deprive; he lacked mens rea. However, it is suggested that the better view
is that the defendant does not himself have to have the mens rea for the offence
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incited, but merely has to intend that the person incited to commit the full offence will
do so. It is, perhaps, best to regard Shaw as wrongly decided on this point (see
Professor JC Smith’s commentary at [1994] Crim LR 366).

Indeed, the Divisional Court in DPP v Armstrong (1999) held that Shaw could be
explained on its facts and was not general authority for the proposition that there
must be parity of mens rea.

Since the mens rea of the person incited is included among the elements of the
crime, the incitor must know or believe that the incitee has the requisite mens rea for
the offence in question (R v Curr (1968)). It follows that if the defendant believes that
the incitee will do the suggested act without the mens rea for the crime in question,
then he is not guilty of incitement (even if unknown to him, the incitee does have the
necessary mens rea). In these circumstances, the defendant may be liable for the
completed crime, either as an abettor or as a principal offender, via the doctrine of
innocent agency. In addition, the defendant, by suggesting the commission of an offence
to a person who to his knowledge lacks mens rea, might have done enough to be
guilty of an attempt.

Incitement and other inchoate offences

As we have noted, there is an offence of attempted incitement (R v Ransford (1874)),
but it seems that there is no offence of inciting an attempt (Sched 1, paras 34 and 35
of the Magistrates’ Courts Act 1980). The old common law offence of incitement to
conspire was abolished by s 5(7) of the Criminal Law Act 1977, but there may be a
conspiracy to incite. At common law, the offence of inciting incitement exists (R v Sirat
(1986)). However, as we have seen, s 5(7) of the Criminal Law Act 1977 abolished the
offence of inciting conspiracy. It follows that the common law offence of inciting an
incitement will now only exist where the incitement is based on threats or pressure
which do not amount to an incitement to conspire (R v Evans (1986)).

Incitement and participation

Section 30(4) of the Criminal Law Act 1977 appears to have been drafted on the
assumption that there is no such offence as incitement to counsel or abet an offence.

Incitement and impossibility

The issue of whether there can be liability for an inchoate offence in circumstances
where the completed offence is impossible to achieve can appear confusing. However,
there is one situation where it is quite clear that there is no liability for any of the
inchoate offences.This is where the completed offence is ‘impossible’, in the sense that
the intended offence is not a crime at all. Thus, in R v Taaffe (1984), a defendant who
attempted to import foreign currency into the UK in the mistaken belief that this
constituted an offence could not be criminally liable. The intention he had to import
foreign currency was not the mens rea of any offence.

Initially, the courts adopted a very straightforward approach to the problem of
impossibility in relation to incitement. In R v McDonough (1962), the defendant was
convicted of inciting butchers to receive stolen meat carcasses, notwithstanding that at
the time of the incitement, they may not even have existed, let alone have been stolen.
On appeal, it was held that the conviction should stand as the essence of the offence

30 Understanding criminal law



lay in the making of the suggestion accompanied with mens rea. Both these elements
could be established notwithstanding the non-existence of the stolen meat. Similarly, in
DPP v Armstrong (2000), the defendant’s plea of impossibility failed where he incited an
undercover police officer to supply him with indecent photographs of young children.
The commission of the offence was possible even though the police officer would
never have supplied the material requested. However, during the 1970s, the House of
Lords took the opportunity to reassess the common law on impossibility in relation to
attempt and conspiracy in the cases of Haughton v Smith (1975) and DPP v Nock
(1978). These decisions ran counter to the principle in McDonough by holding that
impossibility could, in certain circumstances, amount to a valid defence to charges of
conspiracy or attempt.

Clearly, it was illogical for impossibility to be irrelevant for the purposes of
incitement while constituting a valid defence to attempt and conspiracy.The Court of
Appeal attempted to resolve this inconsistency in R v Fitzmaurice (1983). The
defendant had been asked by his father to find someone prepared to rob a woman
taking wages to a bank. A man was encouraged to take part in the robbery and the
defendant was subsequently convicted of incitement. He appealed on the ground that
what he had incited was impossible to carry out since the planned crime was a fiction
thought up by the defendant’s father in the hope of obtaining reward money from the
police. In dismissing the appeal, the court held that the law relating to impossibility as
stated in relation to conspiracy and attempt should also apply to incitement. Moreover,
it was also held that in determining the availability of a defence based on impossibility
in relation to incitement: a distinction had to be drawn between ‘specific’ incitements
and ‘general’ incitements. If the incitement related to a specific person or thing, then
impossibility, for example, the prior death of the person or the destruction of the thing,
would provide a defence. On the other hand, if the incitement related to something
general, such as a suggestion to rob a passer-by, then the offence was not really
impossible, since a victim could be found if the participants waited long enough.

On the basis of the decision in Fitzmaurice, the present position in relation to
incitement would appear to be that impossibility will afford a defence to specific
incitements, but not to general incitements. This is hardly a satisfactory state of affairs
when, under the Criminal Attempts Act 1981, which was already in force at the time of
the decision, impossibility is no longer relevant to either attempts or statutory
conspiracy. It would appear that the inconsistency between the inchoate offences that
the court in Fitzmaurice sought to rectify had already been addressed by Parliament,
albeit on the basis of very different principles. In addition, there is the obvious practical
difficulty of distinguishing between specific and general incitements. In their
commentary on the Draft Criminal Code, the Law Commission stated:

We believe that as far as possible there should be consistency between these [that is,
inchoate] offences.They share a common rationale concerned with the prevention of
substantive offences and they frequently overlap.

This seems obviously right and underlines the anomalous position of the present law
on incitement.
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Conspiracy

Statutory conspiracy
Definition

The statutory offence of conspiracy is created by s 1(1) of the Criminal Law Act 1977,
as amended by s 5 of the Criminal Attempts Act 1981, which provides:

... if a person agrees with any other person or persons that a course of conduct shall
be pursued which, if the agreement is carried out in accordance with their intentions,
either :
(a) will necessarily amount to or involve the commission of any offence or offences by

one or more of the parties to the agreement; or
(b) would do so but for the existence of facts which render the commission of the

offence or any of the offences impossible,
he is guilty of conspiracy to commit the offence or offences in question.

Actus reus

The actus reus of a statutory conspiracy consists of an agreement on a ‘course of
conduct’ that will ‘necessarily’ involve the commission of an offence. It appears that
merely talking about the possibility of committing a crime is insufficient to constitute an
agreement (R v O’Brien (1974)). Section 1(1)(b) of the Criminal Law Act makes it clear
that, as far as statutory conspiracy is concerned, the fact that the agreement is
impossible to carry out is no bar to liability (impossibility may still be a defence to a
charge of common law conspiracy). The agreement must be communicated between
the parties to the conspiracy (R v Scott (1979)). It should be noted that victims, the
spouse of the accused and children under 10 years of age cannot be parties to a
conspiracy.

If the words ‘... necessarily amount to ... the commission of any offence ...’ were
construed strictly, it would be impossible to secure any convictions for conspiracies to
commit possible offences. For example, suppose Boris agrees with his mistress Belinda
to put a deadly poison into his wife’s food. At first sight, this appears to be a clear case
of conspiracy to murder, but it could be argued strictly that this course of conduct
would not necessarily have amounted to the offence in question; the wife might not be
hungry or she might drop the plate, or she might not have died. Paradoxically, if the
offence was impossible, perhaps because the wife was already dead at the time of the
agreement, then there would be liability for conspiracy to murder since, as we have
seen, impossibility is no defence.

In order to avoid the kind of anomalous result outlined above, the courts have
been prepared to interpret the phrase ‘course of conduct’ in a way which includes not
just the conspirators intended actions, but also the intended consequences of those
actions (R v Reed (1982)). According to this interpretation, Boris and Belinda would be
guilty of conspiracy to murder since the intended result of their common plan was the
death of the wife, which ‘necessarily amounts to the commission’ of murder.
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Mens rea

Intention to carry out the agreement

It would appear that the mens rea of conspiracy requires proof that the defendant
intended to agree on the commission of a particular offence and proof of an intention
that the offence should be committed. Indeed, the very essence of conspiracy, like the
other inchoate offences of incitement and attempt, is the intent to cause the
prohibited result. This fundamental aspect of the offence was emphasised by the Law
Commission (Report on Conspiracy and Criminal Law Reform, 1976, Law Com No 76):

Both must intend that any consequences specified in the definition of the offence will
result and both must know of the existence of any state of affairs which it is necessary
for them to know of in order to be aware that the course of conduct agreed upon will
amount to the offence.

The draft Bill introduced into Parliament also reflected the importance of an intention
to cause the prohibited consequences, by providing that where a person was charged
with conspiracy to commit an offence:

... both he and the other person or persons with whom he agrees must intend to bring
about any consequence which is an element of that offence, even where the offence in
question may be committed without that consequence actually being intended by the
person committing it.

Although this provision was not enacted because it was thought too complex, it was
clearly conceded that the law should require full intention and knowledge before a
conspiracy could be established (HL Deb Vol 379, col 55).

The significance of insistence on full intention of this kind is well illustrated by the
Court of Appeal’s decision in R v Siracusa (1989).The defendants had been convicted
of conspiring to import cannabis resin from Kashmir, and heroin from Thailand. Under
the relevant legislation, cannabis was classified as a drug of Class B, while heroin was
classified as a drug of Class A. In order to obtain a conviction for the completed
offence of being knowingly concerned in the prohibited importation of controlled
drugs, the prosecution had to prove that the defendant knew that the drugs were
prohibited. However, there was no need for the prosecution to prove that the
defendant knew what class of controlled drug he was dealing in. (See also R v Taylor (RJ)
(2002).)

In dismissing the defendants’ appeals, the cour t held that the mens rea for
conspiring to commit an offence was not necessarily to be equated with that required
for the completed offence. In the present case, the prosecution had to prove against
each defendant that he knew that the Kashmir operation involved cannabis and that
the Thailand operation involved heroin. On the facts, the court was satisfied that the
trial judge had made this requirement abundantly clear in his summing up.

The requirement of a full intention to bring about the consequences of the crime
in question can be further illustrated by reference to the law of murder. In order to
obtain a conviction for the completed offence of murder, the prosecution must prove
that the defendant either intended to kill or intended to cause grievous bodily harm.
However, in order to obtain a conviction for conspiracy to murder, it would be
necessary to prove against each member of the conspiracy nothing less than an
intention to kill.
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The retreat from full intention

In R v Anderson (1986), the House of Lords appeared to retreat from the requirement
that a conviction for conspiracy required nothing less than proof of a full intention to
bring about the consequences of the crime in question.The defendant, who had been
convicted of conspiring to effect the escape of a prisoner, appealed on the basis that
he had lacked the mens rea necessary for conspiracy. Although he had received £2,000
as an advance payment for his part in the escape plan, and had agreed to supply
diamond wire that could be used to cut through prison bars, he had never intended
the plan to be put into effect and believed that it could not possibly succeed.

Since it was clear that two or more of the alleged co-conspirators did intend to
carry out the agreement, the defendant’s conviction could have been upheld on the
ground that he had aided and abetted the conspiracy. Nevertheless, their Lordships
dismissed the appeal and held that all that is required to establish the mens rea of a
statutory conspiracy is proof that the defendant intended to agree on a course of
conduct which he knew would involve the commission of an offence and, as Lord
Bridge, stated:

... beyond the mere fact of agreement, the necessary mens rea of the crime is, in my
opinion, established if, and only if, it is shown that the accused, when he entered into the
agreement, intended to play some part in the agreed course of conduct in furtherance
of the criminal purpose which the agreed course of conduct was intended to achieve.
Nothing less will suffice; nothing more is required.

In holding that the mens rea of conspiracy consists of an intention to agree and an
intention to play some part in carrying out the agreement, Lord Bridge was clearly
motivated by social defence policy considerations to ensure that a defendant could be
convicted of conspiracy, regardless of whether he desires the commission of the
offence agreed on. This is an important consideration, since a defendant may be
indifferent as to whether the object of the conspiracy is achieved and may even hope
that the other parties to the agreement are arrested before they can put their plan
into operation. For example, the defendant may agree to provide a fast car for a gang
to use in a robbery and yet not care whether the crime is actually committed or not.
According to Lord Bridge:

Parliament cannot have intended that such parties should escape conviction of
conspiracy on the basis that it cannot be proved against them that they intended that
the relevant offence or offences should be committed.

It appears, on policy grounds, that the House thought that it would impose too
onerous a burden on the prosecution if an intention to commit the full offence had to
be proved against every defendant.

Criticisms of Anderson

The decision of the House of Lords in Anderson has been subject to much critical
comment. One obvious point, notwithstanding Lord Bridge’s comments noted above,
is that the clear intention of Parliament was that nothing less than a full intention that
the complete offence be committed should constitute the mens rea of the offence.
Indeed, during the debate on the Bill in the House of Lords, the then Lord Chancellor
stated (HL Deb Vol 379, col 55):
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What has been sought to be done, and what I think has been conceded in the speeches
made today, is that the law should require full intention and knowledge before
conspiracy can be established.

Moreover, critics point out that the policy considerations of social defence could be
achieved in situations, such as the robbery example noted above, by charging the
defendant who supplies the getaway car, but who does not care whether the robbery
takes place or not, with aiding and abetting, rather than conspiring to commit the
offence. Perhaps the main criticism of the decision is that Lord Bridge’s comments
seem to indicate that a defendant could be convicted of conspiracy even if he lacked
an intention that the full offence be committed, but as Smith and Hogan (Criminal Law,
8th edn, 1996, p 282) have noted:

... if no intention need be proved on the part of one alleged principal offender in
conspiracy, it need not be proved on the part of another. A conspiracy which no one
intends to carry out is an absurdity, if not an impossibility.

Indeed, it would be very strange if intention or knowledge is required in relation to the
facts or circumstances constituting an offence, but not in relation to the specified
consequences.

Finally, critics have pointed out that, although the decision in Anderson seems to
have been motivated by crime control and public protection policy considerations, the
effect of the judgment, at least in some situations, would be to prevent culpable
defendants from being convicted. For example, if A agrees with B that B will murder A’s
wife, there is no conspiracy if A does not intend to play an active part in carrying out
the plan.

An unintended intention?

The Court of Appeal, in R v Siracusa (1989), attempted to overcome some of the
criticisms outlined above by suggesting that it was necessary to interpret Lord Bridge’s
comments in the context of his judgment as a whole. It was said that Lord Bridge had
not intended to suggest that a defendant could only be guilty of conspiracy if he could
be shown to have intended to have played some active part in carrying out the
common plan. On the contrary, Justice O’Connor noted that:

... participation in conspiracy is infinitely variable, it can be active or passive ... consent,
that is, the agreement or adherence to the agreement can be inferred if it is proved that
he knew what was going on, and intention to participate in the furtherance of the
criminal purpose is also established by his failure to stop the unlawful activity.

It would appear that a conspirator can now play a part simply by agreeing that others
should carry out the commission of the offence in question.

Statutory conspiracy and impossibility

Section 5 of the Criminal Attempts Act 1981, which amends s 1(1) of the Criminal
Law Act 1977, makes it quite clear that impossibility is no bar to conviction for
statutory conspiracy.The effect of the provision is to judge defendants on the basis of
the facts as they honestly believed them to be. It follows that there is a statutory
conspiracy where two defendants agree to kill a person who, unknown to them, has
already died.The fact of the proposed victim’s death is no bar to liability, provided they
honestly believed the victim to be alive and had an intention to kill.
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Common law conspiracy

The common law offences of conspiracy to defraud and conspiracy to corrupt public
morals or outrage public decency have been specifically preserved by s 5(2) and (3) of
the Criminal Law Act 1977.

Conspiracy to defraud

Many fraudulent activities will constitute substantive criminal offences and an
agreement to engage in them could be charged as a statutory conspiracy. However,
some fraudulent activities may not amount to a substantive offence. An agreement to
engage in this kind of activity cannot be charged as a statutory conspiracy, but may well
result in conviction for common law conspiracy to defraud. An example would be
where two or more people agree to temporarily deprive another of his property. Since
there is no intention to permanently deprive the victim of his property, this would not
amount to an agreement to steal contrary to s 1 of the Theft Act 1968, but would
constitute a conspiracy to defraud.

It is not clear precisely what type of behaviour is required to amount to
defrauding. In Scott v MPC (1975), Lord Diplock suggested that, where the intended
victim was a private individual, the purpose of the conspirators must be to cause
economic loss by interfering with some proprietary right. In the case of a public official,
the conspiracy to defraud should be intended to cause him to act contrary to his duty.
However, in Wai Yu-Tsang v R (1991), the Privy Council cast doubt on the distinction
between private individuals and public officials and further held that conspiracies to
defraud are not limited to cases of intention to cause economic loss. It seems that all
that is required is proof that the conspirators ‘... dishonestly agreed to bring about a
state of affairs which they realised will or may deceive the victim ...’.

The mens rea for conspiracy to defraud requires proof of an intention to defraud
and evidence of dishonesty. In Wai Yu-Tsang, Lord Goff said that intent to defraud
simply meant ‘... an intention to practise a fraud on another, or an intention to act to
the prejudice of another man’s right’. It is suggested that, where dishonesty is in issue,
the Ghosh test (see below, p 83) can be applied.

Conspiracy to corrupt public morals

This common law offence is preserved by s 5(3) of the Criminal Law Act 1977,
because, following the decision of the House of Lords in Shaw v DPP (1962), there was
some uncertainty as to whether or not there was a substantive offence of corrupting
public morals. Although the better view is, perhaps, that there is not.

If there is, indeed, a substantive offence of corrupting public morals, then an
agreement to do so would amount to a statutory conspiracy and there would be no
need for the common law offence. However, it can be argued that if there is no such
substantive offence, then the common law offence is necessary to impose liability on
those who agree to bring this consequence about.
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Conspiracy to outrage public decency

It is now well established that there is a substantive offence of outraging public
decency (Knuller v DPP (1973); R v Rowley (1991); R v Gibson and Another (1991)).The
retention of the common law offence of conspiring to outrage public decency is no
longer strictly necessary, as this could now be charged as a statutory conspiracy.

Common law or statutory conspiracy?

According to s 12 of the Criminal Justice Act 1987, statutory conspiracy and common
law conspiracy are not mutually exclusive.The prosecutor can choose which offence to
charge in cases of overlap and may charge with both.

Impossibility and common law conspiracy

As we have noted, impossibility is no defence to a charge of statutory conspiracy
(s 1(1)(b) of the Criminal Law Act 1977). However, since the common law offences of
conspiracy to defraud and conspiracy to corrupt public morals or outrage public
decency have been specifically preserved by s 5 of the Criminal Law Act 1977, it seems
clear that the common law rules will apply to these types of conspiracy. These rules
were developed in relation to attempt, in Haughton v Smith (1975), and for conspiracy,
in DPP v Nock (1978).The result of these decisions is that impossibility will generally be
a defence to a common law conspiracy, except where the impossibility relates to the
inadequacy of the proposed means of committing the offence.

Attempt

Definition

By s 1(1) of the Criminal Attempts Act 1981:
If, with intent to commit an offence to which this section applies, a person does an act
which is more than merely preparatory to the commission of the offence, he is guilty of
attempting to commit the offence.

Actus reus

It must be proved that the defendant has gone beyond mere preparation, although it is
not necessary for the ‘last act’ prior to the commission of the offence to have been
committed (R v Gullefer (1987)). Lord Lane, in Gullefer, said that the 1981 Act sought to
steer a ‘midway course’ between mere preparation on the one hand, and the ‘last act’
necessary to commit the offence on the other. He went on to state that an attempt
begins ‘when the defendant embarks on the crime proper’.

It seems that the courts take a relatively restricted view of what amounts to going
beyond mere preparation. For example, in R v Campbell (1991), the defendant, who
was armed with an imitation firearm, was arrested within a yard of the door of a post
office which he intended to rob. Nevertheless, the Court of Appeal held that there
was no evidence on which a jury could ‘properly and safely’ find that the defendant’s
acts were more than merely preparatory. Similarly, in Geddes (1996), the defendant
was found in the boys’ toilet of a school, equipped with lengths of string, sealing tape
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and a knife. He was charged and was convicted of attempted false imprisonment, but
successfully appealed to the Court of Appeal. Although there was no doubt about the
defendant’s intention, it was held that the evidence showed no more than that he had
made preparations, got himself ready and positioned himself ready to commit the
offence. He had not had any contact with any potential victim, nor could it be said that
he had moved from the role of preparation and planning into the area of execution or
implementation. In short, there was no evidence that he did anything more than
merely preparatory.

In Tosti (1997), the two accused had provided themselves with oxyacetylene
equipment, driven to the scene of a planned burglary, concealed the equipment in a
hedge, approached the door of a barn and examined the padlock on it. They then
became aware that they were being watched and ran off. They were convicted of
attempted burglary and subsequently their appeal to the Cour t of Appeal was
dismissed.

The distinction between Geddes and Tosti is undoubtedly a fine one, but can be
made by noting that, in the former case, the evidence did not show that the defendant
had made contact with a victim (that is, a child to imprison), whereas in the latter case,
the accused had made contact with a target (that is, the barn to burgle). Presumably, it
was when the accused star ted to ‘examine’ the padlock that they moved beyond
planning and preparation to execution.

It should be noted that it is the judge who decides whether there is sufficient
evidence to put to the jury, but it is the jury who must decide whether the defendant’s
acts have gone beyond mere preparation and thus come within the s 1(1) definition of
attempt (R v Griffin (1993)).

Mens rea

The defendant must have the intention to commit the offence in question (Mohan v R
(1976)). Following the decision in R v Walker and Hayles (1990), it appears that indirect
intent will suffice.

Where an offence requires mens rea as to a circumstances, such as recklessness as
to whether the victim of rape consents to intercourse, then the prosecution will have
to prove intention as to the central conduct (that is, intercourse) and recklessness (of
the Cunningham type) as to consent (R v Khan (1990)).Thus, in AG’s Reference (No 3 of
1992) (1993), it was held that, on a charge of attempted arson contrary to s 1(2) of
the Criminal Damage Act 1971, it is not necessary to prove that the defendant
intended to endanger life; Caldwell recklessness will suffice.

Impossibility

Section 1(2) and (3) of the Criminal Attempts Act 1981 provides:
(2) A person may be guilty of attempting to commit an offence to which this section

applies even though the facts are such that the commission of the offence is
impossible.
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(3) In any case where:
(a) apart from this sub-section a person’s intention would not be regarded as

having amounted to an intent to commit an offence; but
(b) if the facts of the case had been as he believed them to be, his intention would

be so regarded, then, for the purposes of sub-s (1) above, he shall be regarded
as having an intention to commit that offence.

The plain effect of these two sub-sections is that for both statutory conspiracy and
attempt, provided there is an immediate intention to commit the complete offence,
the fact that the offence is impossible is of no relevance. All the prosecution are
required to prove is an intention to commit the offence, together with an agreement
to commit it in the case of conspiracy, or a more than merely preparatory step
towards its commission in the case of an attempt.

Initially, the courts seemed reluctant to interpret the Criminal Attempts Act in a
way which would give effect to the plain intention of Parliament. In Anderton v Ryan
(1985), the House of Lords refused to accept that the defendant’s mistaken belief that
goods were stolen was sufficient to establish liability for attempted handling. However,
in R v Shivpuri (1985), their Lordships held that s 1 of the Criminal Attempts Act 1981
was to be interpreted as requiring that the defendant be judged on the facts as he
believed them to be.The decision overruled Anderton v Ryan and Haughton v Smith in
relation to attempt and statutory conspiracy, giving effect to the legislation in the
manner clearly intended by Parliament.

Offences that can be attempted

Generally, any offence triable in England and Wales as an indictable offence (that is,
including offences triable only on indictment or offences triable either way) may be
attempted (s 1(4) of the Criminal Attempts Act 1981). However, the following offences
cannot be attempted:
• statutory or common law conspiracy;

• offences of assisting an arrestable offender or compounding an arrestable offence
contrary to s 4(1) and s 5(1) of the Criminal Law Act 1967;

• aiding, abetting, counselling or procuring the commission of an offence (s 1(4)(b) of
the Criminal Attempts Act 1981).

Section 1(4)(b) of the Criminal Attempts Act 1981 does not apply where aiding, etc, is
itself the principal offence (as in s 2(1) of the Suicide Act 1961), because this would
not be an instance of aiding, etc, an offence. It follows that there is a crime of
attempting to aid, etc, suicide.
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The principal and the accomplice

The principal

The principal is the person whose act is the most immediate cause of the actus reus of
the crime in question. In relation to murder, the principal is the person who, with mens
rea, causes the death of the victim. In relation to theft, it is the person who dishonestly
appropriates property belonging to another with an intention to permanently deprive
the other of it.

The accomplice

An accomplice is someone who has helped or encouraged the principal offender to
commit the crime.

Joint principals and innocent agents

Joint principals

In some cases, it may be impossible to distinguish between principals and accomplices,
for example, where two or more defendants stab the victim intending to murder him
and it is the combined effect of the wounds which kills him. In these circumstances, the
defendants would be charged as joint principals. The test for distinguishing between a
joint principal and an accomplice would seem to be to ask whether the defendant by
his own actions, as distinct from anything done by the other parties to the crime,
contributed to the causation of the actus reus. If the answer is ‘yes’, then the defendant
is a joint principal rather than an accomplice.

Innocent agency

If the actus reus of the crime in question has been brought about by the action of
someone who has no mens rea, or who has a defence, such as automatism, insanity or
infancy, then that person can be termed an innocent agent. In these circumstances, the
principal is the person whose act is the most immediate cause of the innocent agent’s
act. For example, if A hypnotises B and commands him to perform the actus reus of an
offence while he is in a hypnotic trance, it is A who is the principal offender.

Chapter 4
Participation



Modes of participation

Definition

Section 8 of the Accessories and Abettors Act 1861, as amended, provides:
Whosoever shall aid, abet, counsel, or procure the commission of any misdemeanor,
whether the same be a misdemeanor at common law or by virtue of any act passed or
to be passed, shall be liable to be tried, indicted and punished as a principal offender.

Actus reus

The actus reus for secondary liability can take the form of one or more of the
following modes of participation.

Aiding

Many different actions could amount to aiding, for example, driving the principal to the
scene of the crime, keeping a look out while he commits the offence, providing him
with a weapon, equipment or information. All these activities have in common the fact
that they help, assist or support the principal in carrying out the crime in question.
Although aiding requires actual assistance, in the sense that it must allow the defendant
to commit the crime more easily, earlier or with greater safety, it need not cause the
commission of the offence. Similarly, there is no need for any agreement or consensus
between the principal and the accomplice.

Abetting

This mode of par ticipation consists of encouraging the principal to commit the
offence. Usually, to amount to abetting, the encouragement must be given at the time
the offence is committed.

It seems that the abetting must be operative, in the sense that a defendant will be
liable as an accomplice only in relation to those offences which are committed, to
some extent, in consequence of the abetting.This is not to say that the encouragement
must be a cause of the commission of the offence, but rather that there must be some
connection between the abetting and the commission of the offence.There is no need
for the prosecution to prove that the principal was influenced by the encouragement,
but he must, at least, have been aware of it and acted within the scope of the advice (R
v Calhaem (1985)). Abetting, therefore, implies a degree of consensus.

Counselling

Counselling is very similar to abetting in that it can consist of advising, encouraging,
persuading, instructing, pressurising, or even threatening the principal into the
commission of the offence. However, there is a difference between the two concepts,
in that abetting usually occurs during the commission of the offence, whereas
counselling takes place at an earlier stage. Like abetting, counselling implies a degree of
consensus, although there is no need for the prosecution to prove causation. All that
seems to be required is proof that the principal was aware of the encouragement, etc,
and acted within its scope (R v Calhaem (1985)).
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Procuring

Lord Widgery CJ in AG’s Reference (No 1 of 1975) (1975) stated that to procure was
to ‘produce by endeavour’. It seems, then, that ‘procuring’ simply means ‘causing’.There
is no need for the prosecution to produce any evidence of consensus between the
principal and the accomplice.

Mere presence at the scene of the crime

Mere presence at the scene of the crime will not be sufficient to amount to any of the
above modes of participation. In R v Coney (1882), it was held to be a misdirection to
tell a jury that mere presence at an illegal prize fight was sufficient to amount to
abetting the offence. Similarly, in R v Clarkson (1971), the conviction of two soldiers
who had been present in a room while other soldiers had raped a woman was
quashed. The court held that the jury should have been told that they could only be
convicted if: (a) their presence had actually encouraged the commission of the offence;
and (b) they had intended their presence to have that effect. Obviously, abetting or
counselling will occur where a spectator applauds or purchases a ticket for an illegal
performance (Wilcox v Jeffery (1951)).

As we have noted, knowledge of, and passive acquiescence in, the principal’s
offence are not sufficient to establish liability for aiding and abetting. However,
knowledge coupled with a legal ability to control the principal’s action and a deliberate
decision to refrain from exercising that control can amount to aiding and abetting (R v
JF Alford Transport Ltd,Alford and Payne (1997)).

Mens rea

Knowledge or purpose?

In order to satisfy the mens rea requirements for liability as an accomplice, the
defendant must intend that his acts will aid, abet, procure or counsel the principal;
mere recklessness would appear to be insufficient. In addition, the accomplice must
have knowledge of all the circumstances which constitute the actus reus of the offence
and know that the principal intends to commit a crime of the ‘type’ actually committed
(Johnson v Youden (1950); R v Bainbridge (1959)).These requirements apply even where
the principal can incur liability for the completed offence with a lesser degree of
mental responsibility, such as recklessness, negligence or strict liability.

The reason for this seemingly high fault requirement, as with inchoate offences, is
that the further the basis of criminal liability from the actual infliction of harm, the
narrower the grounds of liability should be. It is the presence of a restrictive fault
requirement which controls what Glanville Williams referred to in his Textbook of
Criminal Law as the tendency of the law of complicity to ‘... expand beyond reasonable
bounds’ (2nd edn, 1983, p 341). This tendency is particularly prevalent in relation to
aiding where, for example, a bus driver who transports a murderer to his victim’s
address satisfies the actus reus requirements, as does a fellow passenger who informs
him that he has arrived at the correct stop. Obviously, there must be a mental element
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to limit liability in such situations, but there is some dispute as to precisely how
restrictive this should be.

In NCB v Gamble (1959), a weighbridge operator issued a ticket allowing a lorry
driver to take an overloaded vehicle out of the colliery onto the public highway. The
Divisional Court held that the weighbridge operator was liable for aiding and abetting
the driver’s offence, so long as he knew that the lorry was overloaded and that it was
about to be driven on a public road. It was irrelevant that the weighbridge operator
was ‘only doing his job’ and may have been indifferent as to whether the driver
committed an offence by taking the lorry onto the highway.This broad approach holds
that it is the defendant’s knowledge of what the principal is about to do which
constitutes a sufficient degree of fault.

However, there is also authority for a narrower conception of fault. In Gillick v West
Norfolk and Wisbech Health Authority (1986), the House of Lords held that a doctor
who supplied contraceptives to a girl under the age of 16, knowing that this would
assist her boyfriend to commit the offence of unlawful sexual intercourse, was not an
accomplice to the boyfriend’s offence.The doctor was exercising his clinical judgment
with the intention of protecting the girl, not with the intention of aiding the offence. At
first glance, this would appear to confuse intention with motive. However, if ‘intention’
is taken to mean purpose-type intention, where the defendant is required to foresee
and desire the consequence of his actions, the decision makes sense, albeit in a very
restricted way. Clearly, this conflicts with the approach in Gamble where it was held
that mere knowledge of assistance is enough and that purpose is not required.

Glanville Williams has suggested an intermediate position between the broad and
narrow approaches, in that the Gamble requirement of knowledge should be applied in
cases of aiding and abetting, whereas the Gillick concept of purpose is more
appropriate in cases of counselling and procuring (‘Complicity, purpose and the Draft
Code’ [1990] Crim LR 4). Another possible solution which is sometimes advocated is
to support the broad knowledge based approach to mens rea, but to balance this by a
more ready acceptance of appropriate defences. For example, the defendant doctor in
Gillick could have been acquitted on the basis of a defence of medical necessity, rather
than lack of mens rea. Similarly, in R v Clarke (1985), it was held that a person who
knowingly assists others to commit a burglary with the intent that the police capture
the burglars, does satisfy the mens rea requirements of secondary liability, but may have
a defence based on his intention of assisting law enforcement.

The conflict between the broad approach adopted in NCB v Gamble, where mere
knowledge of assistance is enough, and the narrow approach of Gillick, where purpose-
type intention appears to be required, is underpinned by precedents in favour of each
view (see, for example, Sullivan, GR, ‘Intent, purpose and complicity’ [1988] Crim LR
641; and the reply by Dennis, I, ‘Intention and complicity: a reply’ [1988] Crim LR 649).
The fundamental point at issue is whether such a wide-ranging actus reus, consisting of
aiding, abetting, counselling or procuring, requires, in the interests of justice, a narrow
fault requirement in order to limit liability. Which position is taken in relation to this
question will depend on whether individualistic values, favouring maximum freedom of
action for the individual and minimum responsibility for the actions of others, or
collectivist values, emphasising social responsibility, are adopted. It is at this point that
law inevitably links with politics.
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The rule in Bainbridge

In the above discussion, we noted a conflict between the dominant approach, which
holds that mere knowledge of assistance is required to establish liability as an
accomplice, and a dissenting approach, which advocates that nothing less than
purpose-type intention should suffice. However, the question remains as to what
precisely must that knowledge (or intention) relate to. An answer is provided by the
decision of the Court of Appeal in R v Bainbridge (1959).The defendant had supplied
cutting equipment which was subsequently used to break into a bank. He claimed that
he had thought that the equipment might be used for some illegal purpose, such as
breaking up stolen property, but that he had not known that it was going to be used in
a bank robbery. In dismissing the appeal, the Court of Appeal held that the prosecution
was not required to prove that the defendant knew exactly what crime was going to
be committed by the principal. Lord Justice Parker CJ stated:

... there must be not merely suspicion but knowledge that a crime of the type in
question was intended, and that the equipment was bought with that in view.

It follows that the defendant must have contemplated the type of crime that may be
committed by the principal when carrying out his acts of assistance. This is more
restrictive than requiring a general criminal intent, in the sense of knowledge that the
principal was going to commit some crime, but at the same time, broader than a
requirement of detailed knowledge of the offence eventually committed. Although the
rule in Bainbridge is couched in terms of knowledge, it appears that what is actually
required here is subjective recklessness.The defendant must have foreseen the risk of
the principal committing a cer tain type of offence and yet gone on to provide
assistance.

The application of the rule in Bainbridge to murder

Few would argue that a defendant who willingly provides assistance, knowing that one
of a category of similar offences may be committed, should escape liability. However,
the fact that liability for participation in English law is closely linked to the precise
offence committed by the principal can cause injustice. Nowhere has this been made
more clear than in relation to the offence of murder.

The mens rea for murder is an intention to kill or cause grievous bodily harm (R v
Hancock and Shankland (1986)). However, in Chan Wing-Siu v R (1985), the Privy
Council held that it was sufficient for the prosecution to prove foresight of death or
grievous bodily harm, as a possible consequence of the ‘common design’ or plan being
carried out, in order to secure the conviction of an accomplice to murder. Such
foresight of the possibility of death or grievous bodily harm could be inferred by the
jury from the evidence of what the defendant did and said. However, the case also
decides that a defendant would not be liable where the risk of death or grievous
bodily harm is ‘... too remote to be seriously contemplated ...’. In this type of situation,
the jury must decide whether the risk recognised by the accused was sufficient to
make him a party to the crime.The decision can be criticised for producing an unjust
result, in that it appears that conscious risk taking (that is, recklessness), consisting of
foresight of death or grievous bodily harm as a possible consequence of the common
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plan, can result in the accomplice being convicted of murder, whereas the principal can
only be convicted if he foresees death or grievous bodily harm as a virtual certainty (R
v Nedrick (1986)). Moreover, an accomplice will be subject to the mandatory life
sentence following a murder conviction within the UK and possibly the death sentence
following appeals to the Privy Council.

This last point is illustrated by the case of Hui Chi-Ming v R (1992).The defendant
was convicted as an accomplice to murder and was sentenced to death in Hong Kong.
He had been one of a group of men who had gone out ‘looking for someone to hit’
after the principal’s girlfriend had complained of being bullied.The principal offender hit
the victim with a length of pipe, causing fatal injuries, and was tried for murder,
ultimately being convicted of manslaughter. The defendant refused to plead guilty to
manslaughter and was convicted of murder. The Judicial Committee of the Privy
Council dismissed his appeal. Lord Lowry stated that all that had to be proved against
the secondary party was that he had foreseen that the principal might commit such an
act as part of the joint venture and had participated in it with that foresight.

In England and Wales, the Court of Appeal has consistently confirmed the decision
in Chan Wing-Siu in a string of cases, such as: R v Jubb and Rigby (1984); R v Ward
(1987); and R v Hyde (1990). More recently, in R v Roberts (1993), the Court of Appeal
confirmed the general approach of Lord Lane CJ in Hyde to the effect that:

There are, broadly speaking, two main types of joint enterprise cases where death
results to the victim.The first is where the primary object of the participants is to do
some kind of physical injury to the victim.The second is where the primary object is
not to cause physical injury to any victim but, for example, to commit burglary.The latter
type of case may pose more complicated questions than the former, but the principle
in each is the same.A must be proved to have intended to kill or do serious bodily harm
at the time he killed ... B, to be guilty, must be proved to have lent himself to a criminal
enterprise involving the infliction of serious harm or death, or to have had an express
or tacit understanding with A that such harm or death should, if necessary, be inflicted.

Roberts also confirms Hyde in that there is no need for a judge to emphasise that the
accomplice’s foresight of death or grievous bodily harm should be a ‘real’ or ‘substantial’
or ‘serious’ possibility. However, it was accepted that an accomplice who had only ‘...
fleetingly thought of the risk of his co-accused using violence ... only to dismiss it from
his mind’ would not be consciously taking a risk that the principal might kill or cause
serious injury. It seems that all that is required is that the prosecution prove, beyond
reasonable doubt, that the defendant realised that the principal offender might kill or
intentionally cause serious injury, and that he nevertheless continued to participate in
the joint venture. This is the case even where weapons were not carried, and where
the object of the unlawful enterprise was burglary or robbery, and not physical injury.

In R v Rook (1993), the above principle was applied to a defendant who was not
even present at the scene of the crime.The accused and three other men planned to
kill the wife of one of them in return for a payment of £20,000. Although the
defendant took an active part in planning the murder, he did not intend that it should
actually take place. He believed, wrongly, as it turned out, that if he did not turn up as
planned, the others would not go ahead without him. He was convicted and appealed
on the grounds that there had been a misdirection about the mens rea necessary to
establish liability as an accomplice and as to what amounts to an effective withdrawal.
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In upholding the conviction, the Court of Appeal held that it was no defence for an
accomplice to say that he did not intend the victim to be killed if he contemplated or
foresaw the killing as a real or serious risk. Moreover, the mere fact that the defendant
absented himself on the day of the murder did not amount to an unequivocal
communication of his withdrawal from the the agreement to murder, and therefore he
could not escape liability.

Although it may be logical that an accomplice who was not present at the scene
of the crime should be in the same position as if he had been present, the question
remains, should either be convicted of murder? Why should an accomplice who
foresees death or grievous bodily harm as a possible consequence of the joint venture
be guilty of murder, whereas the principal, who after all is the one who actually kills,
must be shown to have foreseen death or grievous bodily harm as a virtual certainty?

Professor JC Smith has attempted to explain the present position by recognising
that the accomplice’s liability is based on recklessness and then distinguishing
recklessness as to whether death results (which is sufficient for manslaughter, but not
for murder) from recklessness as to whether a murder be committed. In other words,
the accomplice’s liability is based on recklessness not directly as to death, but indirectly
in relation to the principal’s intention to kill or cause grievous bodily harm.The liability
of the accomplice thus derives from that of the principal. While this explanation may
be theoretically satisfying, it hardly addresses the serious concerns raised by cases such
as Hui Chi-Ming. A suggested solution would be to create a separate crime of
facilitation, to be committed by anyone who assists a person who is known to be
involved in a crime (see Buxton, RJ, ‘Complicity in the Criminal Code’ (1969) 85 LQR
252). This would have the advantage of allowing the facilitator to be sentenced
according to the level of seriousness of the crime contemplated.

Unfortunately, the opportunity for reform seems somewhat muted, as cl 27(1) of
the Draft Criminal Code merely restates the existing law, albeit in more modern
language. It is, therefore, difficult to disagree with the conclusion of Nicola Padfield
(‘The high risk of participation in criminal activities’ [1993] CLJ 373) that:

... cl 27, accepting as it does the risk-based theory of liability, should not be adopted
wholeheartedly. Recent cases add strength to the argument that complicit liability
should be confined to cases where it is the accomplice’s intention (or even, perhaps, his
purpose) that the perpetrator should commit the crime. But if a risk based test is
acceptable, then fairness demands that it should be a test of high probability, not just
possibility.Whatever the test, the mandatory life sentence is inappropriate.

In short, foresight of the possibility of death or grievous bodily harm is so far removed
from foresight of the vir tual certainty of death or grievous bodily harm, that the
existing law offends the generally accepted principle of fairness that like cases should
be treated alike.

An opportunity missed?

Unfortunately, the House of Lords in R v Powell (1997), far from rectifying the potential
for injustice outlined above, appears to have further complicated the position. In Powell,
three men, including Powell and Daniels, engaged in a joint enterprise to purchase
drugs from a drug dealer. The drug dealer was shot dead, but the prosecution was
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unable to prove which of the three fired the fatal shot.The judge directed the jury that
Powell and Daniels were guilty of murder if they knew that the third man was armed
with a gun and realised that he might use it to kill or cause grievous bodily harm.They
were convicted and appealed unsuccessfully to the Court of Appeal. There was a
further appeal to the House of Lords, on the grounds that foresight of a possibility that
the principal offender might commit murder was insufficient mens rea for murder and
that a secondary party, like a principal offender, could not be guilty of murder unless
the secondary party had an intention to kill or an intention to cause grievous bodily
harm.The House of Lords dismissed the appeal and held that it is sufficient to found a
conviction for murder for a secondary party to have realised that in the course of the
joint enterprise, the principal might kill with intent to do so or with intent to cause
grievous bodily harm.

At first sight, it appears that this decision of the House of Lords does no more
that confirm the decisions of the Privy Council and Court of Appeal in Chan Wing-Siu,
Hyde, Roberts and Hui Chi-Ming. However, possibly without the House realising it, the
decision adds a new element not previously to be found in the leading cases: the
accomplice must foresee not only that the principal might kill or cause grievous bodily
harm, but also that the principal might do so with an intention to kill or cause grievous
bodily harm. It is clear from an analysis of the earlier cases that it was enough that the
secondary party foresaw that the principal might cause the actus reus (that is, might
kill); it was not necessary for him to foresee the mens rea of the principal (that is, that
he intended to kill or cause grievous bodily harm). Unfortunately, this aspect of the
decision in Powell does not seem very compatible with the principle, already
established by the House of Lords, that a secondary party can be liable for a more
serious offence than the principal (R v Howe (1987)).

The problematic nature of the principle established in Powell is well illustrated by
an example which Lord Mackay, in Howe, quoted with approval from the judgment of
Lord Lane CJ in the Court of Appeal:

... the situation where A hands a gun to D informing him that it is loaded with blank
ammunition only and telling him to go and scare X by discharging it.The ammunition is
in fact live (as A knows) and X is killed. D is convicted only of manslaughter, as he might
be on those facts. It would seem absurd that A should thereby escape conviction for
murder.

Lord Mackay went on to confirm Lord Lane’s view that ‘where a person has been
killed and that result is the result intended by another participant, the mere fact that
the actual killer may be convicted only of the reduced charge of manslaughter .... does
not ... result in a compulsory reduction for the other participant’. This is an example
where an obviously culpable secondary party did not foresee that the principal would
have the intention to kill and so would not be liable for murder on the basis of the law
as stated in Powell. It appears that there are two possible ways in which the courts
could avoid this unfortunate result.

One approach would be to hold that the requirement of foresight by the
secondary party of the principal’s mens rea is not part of the ratio of Powell. After all,
their Lordships said that to found a conviction for murder, it is sufficient (not
necessary) for the secondary party to have realised that the principal might kill with
intention to kill or cause grievous bodily harm. An alternative approach would be to
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hold that Powell decides that foresight of mens rea is required, but only in relation to an
aider or an abettor, not a procurer or counsellor. Neither of these two approaches is
an ideal solution to the problem posed by the decision in Powell, which both fails to
rectify the potential for injustice and unnecessarily complicates the position. A far more
radical, but ultimately more just solution would have been for the House of Lords to
have reviewed the validity of the Chan Wing-Siu principle.

The ‘blank cheque’ rule

Where the defendant has given the principal assistance or encouragement to commit
one of a range of offences, in short, a ‘blank cheque’, then the accomplice will be liable
for any offence that the principal actually commits within the range of contemplated
offences. For example, in Maxwell v DPP for Northern Ireland (1979), the defendant
drove terrorists to a remote public house, knowing that they intended to commit a
crime of violence, but was unsure which precise offence they intended to commit.The
House of Lords held that a person could be convicted as an accomplice without proof
of knowledge of the actual offence, provided he contemplated the commission of one
of a number of crimes by the principal and intentionally assisted or encouraged such a
crime.

Where there is no common plan

If the principal and the ‘accomplice’ independently intend the same result, but do not
intend to assist or encourage the other, then it would appear that neither is liable for
acts done by the other which he did not assist or encourage the other to commit
(Petters and Parfitt (1995)). In these circumstances, if it is not possible to prove which
one of the par ticipants caused the actus reus, neither can be convicted. If the
accomplice intentionally assists the principal, though without the principal’s knowledge,
the accomplice will be liable for any act done by the principal of a kind which the
accomplice foresaw as a possibility.

Acts within the scope of the common plan

If, as a result of carrying out a common plan, the defendant contributes towards the
causation of the actus reus of an offence, he will incur liability as a joint principal.
Similarly, the defendant will incur liability as an accomplice if the principal commits any
offence within the scope of those contemplated, provided he intended that the crime
be committed and that he assisted or encouraged the commission of the offence. In
addition, an accomplice will also be liable for a crime (for example, crime A)
committed by the principal which he (that is, the accomplice) did not intend or assist
or encourage, provided he knew that the principal might do the act resulting in crime
A, while committing crime B which the accomplice did intend and assist or encourage
him to commit (R v Powell; R v English (1997), confirming Chan Wing-Siu v R (1985), as
interpreted in R v Hyde (1991)).
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Accidental departure from the common plan

The general rule is that an accomplice will be liable for all accidental or unforeseen
consequences that flow from the common plan being carried out. For example, in R v
Baldessare (1930), the two defendants took a car to go ‘joyriding’ and drove off
without turning on the headlights. In the dark, they accidentally ran over and killed
another road user. The driver was convicted of manslaughter and the passenger,
Baldessare, was convicted as an accomplice to manslaughter. The killing was an
accidental departure from a common plan which involved driving the car in a reckless
manner.

Deliberate or radical departure from the common plan

Where the principal deliberately departs from the common plan in a way which is
unforeseen by the secondary party, then there will be no accessorial liability in respect
of any consequences of the principal’s actions. This rule was stated in cases such as
Anderson and Morris (1966) and Davies v DPP (1954) and has been recently confirmed
by the House of Lords in R v English (1997). An example would be where Belinda
knows that Boris may cause grievous bodily harm by kicking the intended victim, but
Boris actually kills the victim with a knife which Belinda did not know he had – in these
circumstances, it would appear that Belinda is not guilty of murder or manslaughter.
However, one should not be misled into placing too great an emphasis on the type of
weapon, as Lord Hutton in English said:

... if the weapon used by the primary party is different to, but as dangerous as, the
weapon which the secondary party contemplated he might use, the secondary party
should not escape liability for murder because of the difference in weapon, for example,
if he foresaw that the primary party might use a gun to kill and the latter used a knife
to kill, or vice versa.

It would seem that the correct approach is still that contained in Stewart and Schofield
(1995), where the following questions were suggested:

(i) Was the accused a party to the act which caused death?

(ii) Was his state of mind such as to make him guilty of murder or manslaughter?

If the answer to question (i) is ‘no’, then the accused is not criminally liable in respect
of the death. If the answer is ‘yes’, then the secondary party is guilty of murder if he
foresaw that the principal might intentionally kill or cause grievous bodily harm. If the
answer to question (i) is ‘yes’, but the secondary party lacked the required foresight for
secondary liability for murder, then he might be guilty of manslaughter if he foresaw
that the principal might inflict bodily harm, although not necessarily serious bodily
harm.

Transferred malice

As we have seen, under the doctrine of transferred malice (above, p 26), if A, intending
to wound, aims a blow at B, but misses and hits C, he will be liable for wounding C.
The mens rea A had in relation to B is transferred to C (R v Latimer (1886)).This rule
can be usefully summarised: if D brings about the actus reus of an offence with the
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mens rea of the same offence, he is liable, even though the results of his conduct are, in
a sense, unintended. However, the operation of the doctrine of transferred malice in
relation to accomplices may be modified by the above rules relating to accidental and
deliberate departure from the common plan.

This point is well illustrated by reference to the facts of R v Leahy (1985), where
the defendant, Leahy, counselled the principal, Horsman, to ‘glass’ a man called Pearson.
Horsman then picked up a glass and pushed it into the neck of a man called Gallagher.
Horsman was convicted of grievous bodily harm contrary to s 18 of the Offences
Against the Person Act 1861. It would not make any difference as to his liability
whether he was aware or unaware that his victim was not Pearson. In the former case,
he would be liable under straightforward principles of mens rea or, in the latter case,
under the doctrine of transferred malice. However, there would be a difference as far
as the liability of Leahy was concerned. If Horsman was aware that his victim was not
Pearson, then his attack would constitute a deliberate departure from the common
plan and would, thus, relieve Leahy of any liability as an accomplice. Alternatively, if
Horsman was unaware that the victim was not Pearson, then this would constitute an
accidental departure from the common plan which would render Leahy liable as an
accomplice to the grievous bodily harm.

Withdrawal from the common plan

Where a party has assisted or encouraged another to commit an offence, certain
offences, such as incitement, conspiracy and, possibly, attempt, may have been
committed even before the common plan is completely carried out (see Chapter 3).
However, liability as an accomplice contrary to s 8 of the Accessories and Abettors Act
1861 only occurs after the completed offence has actually been committed. The
question therefore arises as to under what circumstances it is possible for a party who
has assisted or encouraged the offence to withdraw from the common plan prior to
its completion and thus avoid liability as an accomplice.

What will amount to an effective withdrawal will depend upon which mode of
par ticipation the accomplice has engaged in. If the defendant has assisted or
encouraged the commission of the offence prior to its commission, then it seems that
all that is required is that the defendant clearly communicates his withdrawal from the
common plan. For example, in R v Grundy (1977), the defendant had provided
information of use to burglars, but then, two weeks before the planned offence, he had
tried to dissuade them from committing the crime. It was held that he was entitled to
have his defence of withdrawal left to the jury. Alternatively, in R v Rook (1993), the
defendant and three others planned the murder of the wife of one of them.The day
that the others carried out the planned murder, the defendant, without having
informed the others of his withdrawal, simply failed to turn up. On appeal against
conviction as an accomplice to murder, he argued that he had effectively withdrawn by
not turning up. In dismissing his appeal, the court held that someone who is a party to
an offence and who changes his mind about participating cannot escape liability by
withdrawing, unless he has, at least, unequivocally communicated his withdrawal to the
other participants.
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However, in R v Mitchell (1998), a distinction was drawn between a pre-planned
criminal act and a spontaneous criminal act. It was held that although communication
of withdrawal is a necessary condition for disassociation from pre-planned crime, it is
not necessary where the crime is spontaneous. For a thoughtful analysis of the
principles, policy and rationale underpinning the defence of withdrawal, see Lanham,
‘Accomplices and withdrawal’ (1981) 97 LQR 575; Smith, KJM, ‘Withdrawal and
complicity’ [2001] Crim LR 769.

Of course, the most unequivocal evidence of effective withdrawal would be to
inform either the police or the potential victim of the planned crime. However, the law
does not require the defendant to go to these lengths, leaving it for the jury to decide
on a case by case basis whether there is sufficient evidence to indicate that the
defendant did enough to make it clear that he was no longer giving assistance or
encouragement to the principal offenders.

Where the defendant aids or abets at the scene of the crime, then much more
will be required in order to constitute an effective withdrawal. Indeed, in these
circumstances, nothing less than physical intervention is needed. In R v Becerra and
Cooper (1975), the defendant agreed to burgle a house and gave Cooper a knife to
use in case there was any ‘trouble’. When they were disturbed by the householder,
Becerra ran off, shouting ‘let’s go’. Cooper remained behind and murdered the
householder with the knife. Becerra unsuccessfully appealed against conviction as an
accomplice to murder on the ground that he had withdrawn from the common plan. It
was suggested that the defendant would have to show that he had taken reasonable
steps to prevent the commission of further offences in order to establish an effective
withdrawal. Something ‘vastly different’ and more effective than simply shouting ‘let’s go’
was required.

Victims as accomplices

In R v Tyrrell (1894), a girl below the age of 16 was found not guilty of aiding and
abetting a man to have unlawful sexual intercourse with her. The principle was that a
defendant cannot incur liability as an accomplice if the offence in question is one that
was designed to protect a class of people of which the defendant is a member. This
principle has been affirmed both by the courts (R v Whitehouse (1977)) and by
cl 27(7) of the Draft Criminal Code Bill. Where an offence is not designed to protect
the victim, it may be that accomplices who are ‘victims’ will still be liable (for example, if
the accomplices in R v Brown (1993) had been charged with conspiracy to inflict actual
bodily harm, as ‘victims’ they would still be liable, as this is apparently not a class-
protecting offence).

A possible exception?

The rule in Lomas’s case

It seems that a defendant may escape liability as an accomplice, even though he has
aided the principal by supplying him with the means of committing an offence and has
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done so having knowledge of the type of offence which the principal intends to
commit.This exception to the general rules relating to secondary liability occurs where
the accomplice would incur some liability under the civil or criminal law by not
providing the act of assistance or encouragement. For example, in R v Lomas (1913),
the defendant returned a crowbar to its owner, knowing that it would be used to
commit burglaries. It was held that the defendant had not incurred liability as an
accomplice since had he deliberately retained the crowbar he could have been liable
for the tort of conversion and, possibly, theft.

The case of Gillick, discussed above (p 44), could also be interpreted in a way
which provides support for this principle. It will be remembered that the doctor was
found not guilty of aiding unlawful sexual intercourse by prescribing contraceptives to a
girl under the age of 16 because he was using his clinical judgment in good faith. This
could be taken to mean that merely carrying out the obligations of employment could
not amount to aiding in the same way as performing other contractual obligations
could not.

Similarly, in R v Salford Health Authority ex p Janaway (1988), a doctor’s secretary
was dismissed for refusing to type a letter referring a patient to a hospital for an
abortion. She sought a judicial review of her dismissal on the ground that, as a Roman
Catholic, she did not want to aid the carrying out of an abortion.The Court of Appeal
ultimately held that she could not be described as aiding, abetting, counselling or
procuring an abortion by merely carrying out an obligation under her contract of
employment.

Criticism of the rule

The above principle can be criticised in that it attaches greater importance to civil
property rights and obligations than it does to the prohibitions of the criminal law.This
approach clearly contrasts with the generally accepted view that it is the criminal law
which is concerned with more serious obligations which extend ‘... beyond a mere
matter of compensation between subjects ...’ (per Hewart LCJ in R v Bateman (1925)).
According to this view, the law should not exempt from secondary liability, those who,
in performing contractual obligations, knowingly assist the principal offender to commit
a serious crime. For example, suppose a gunsmith contracts to sell a shotgun to X and,
before delivery, discovers that X intends to murder his wife with the gun. According to
the principle stated in Lomas, the gunsmith would not incur liability as an accomplice by
delivering the gun in accordance with his contractual obligations, but both ethics and a
policy of crime prevention suggest that he should.

Another criticism is that the rule is unnecessary, in that, if the defendant honestly
believed that he was under a legal obligation to engage in the acts of assistance, then
he would lack the mental element for secondary liability under ordinary principles of
mens rea. Of course, this point is only valid if a purpose-type as opposed to a
knowledge based concept of intention is adopted.

The Draft Criminal Code

Under cl 27(6)(c) of the Draft Criminal Code Bill, a defendant would be exempted
from liability as an accomplice where he aided the commission of an offence, while
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under the belief that he was legally obliged to do so, and did not have as his purpose
the furthering of the commission of the offence.

Preventing crime and limiting harm

Informers and undercover agents

Police officers, their informants and private citizens sometimes do acts which actually
assist in the commission of an offence, albeit with the secret purpose of frustrating its
commission, or getting evidence against offenders.The common law has evolved on an
ad hoc basis to provide limited protection, rather than a blanket immunity to those
who engage in this sort of activity.

Generally, the law distinguishes between those who instigate the commission of an
offence and those who participate in an offence which is going to be committed in any
event, notwithstanding that in both situations, the undercover agent/informant acts in
order to trap the offenders. It seems that those who instigate the commission of an
offence which would not otherwise be committed can incur liability for incitement or
as an accomplice (R v Sang (1975)). Indeed, the Law Commission has recommended
not only that there should be no defence of entrapment, but also that consideration
should be given to the creation of a new offence of entrapment (Report on Defences of
General Application, 1977, Law Com No 83; see, also, Ashworth, A, ‘Entrapment’ [1978]
Crim LR 137). On the other hand, it appears to be lawful to participate in an offence
which is going to be committed anyway, provided the defendant does so in order to
trap the offenders (R v McCann (1971)). These principles would seem to apply to
private citizens in the same way as they apply to law enforcement agents (R v Clarke
(1984)).

However, JC Smith and B Hogan in their textbook (Criminal Law, 8th edn, 1996,
p 163) note that the courts have, in practice, tended to interpret the above principles
in a way which ‘... may have shown undue tolerance to incitement of offences by the
police’.They go on to argue that:

... it cannot be the law that the police may properly participate in a crime to the point
at which irreparable damage is done. A policeman who assists E to commit murder in
order to entrap him must be guilty of murder. It is submitted that the same must be
true of any injury to the person ... and probably to any damage to property, unless the
owner consents.

If this suggestion is correct, it would appear that a person who participates in a crime
which was going to take place in any event, with the purpose of preventing the
commission of that offence, does not himself commit an offence. However, the person
who participates with the purpose of entrapment may still incur liability if the harm
caused by the commission of the offence outweighs the good done by securing
evidence against the offenders.

Limiting the harmful consequences of crime

A rather different situation to that of the undercover agent is where an act of
assistance is done with the purpose of limiting the harmful consequences of the
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offence in question. Of course, the provision of contraceptives to a girl under the age
of 16, as in Gillick, would fall into this category. Other examples would include the
supply of condoms to prisoners, or of sterile hypodermic needles to drug addicts, for
the purpose of limiting the risk that the prisoners or addicts would become infected
with the AIDS virus as a result of the anticipated criminal acts of buggery or injection.

It obviously seems wrong that defendants who do such acts of assistance, with the
intention of limiting the harmful consequences of crime, should run the risk of
incurring liability as accomplices. As we have seen, sometimes the courts have avoided
convicting this kind of defendant by interpreting the requisite mens rea as consisting of
‘intention’ in the sense of ‘purpose’. Thus, in Gillick, Lord Scarman referred to
circumstances in which the:

... bona fide exercise by a doctor of his clinical judgment must be a complete negation
of the guilty mind which is an essential ingredient of the criminal offence of aiding and
abetting the commission of unlawful sexual intercourse.

Alternatively, as was suggested above, conviction could be avoided, at least in some of
these situations, by recourse to the principle, illustrated by Lomas’s case, that a
defendant cannot assist the commission of an offence by performing a legal obligation.
Although the courts seem reluctant to do so, the injustice of convicting someone who
is acting in good faith to prevent or limit the harmful consequences of the commission
of an offence which is going to take place in any event could also be avoided by
explicitly recognising the defence of necessity.

The Draft Criminal Code Bill

Clause 27(6)(a) provides that a person is not guilty of an offence as an accomplice by
reason of anything he does with the purpose of preventing the commission of the
offence.This provision probably merely restates the existing law. Clearly, those who do
acts of assistance, not with the purpose of preventing the commission of the offence,
but in order to entrap the offenders, may still incur liability. However, cl 27(6)(b) also
exempts the person who acts with the purpose of avoiding or limiting any harmful
consequences of the offence and without the purpose of furthering its commission. As
the Law Commission’s commentary on the Draft Criminal Code makes clear, this
provision could provide a defence for the police agent/informant:

Sub-section (6)(a) provides for the case of the police informer or undercover agent
who does acts that in fact assist the commission of an offence, but whose purpose is to
frustrate its commission. If his plan fails and the offence is committed before the police
can intervene he is not guilty as an accessory. Sub-section (6)(b) similarly protects one
whose act is designed to avoid or limit the harmful consequences of an offence – for
example, by enabling the police to intervene after a theft or similar offence to recover
the stolen property and arrest the participants. He is not guilty as an accessory if he
acted without the purpose of forwarding the commission of the offence.

Obviously, sub-s (6)(b) would also protect those who, like the doctor in Gillick, provide
assistance in order to limit the harmful consequences of an offence which is likely to
be committed in any event.The Law Commission noted that:

The generalisation that such acts do not attract criminal liability seems plainly right
although, perhaps unsurprisingly, authority for it is lacking.

Clause 27(6)(b) therefore provides a useful clarification of the law in this respect.
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Acquittal of the principal

No actus reus committed by the principal

If the principal is acquitted because he has not committed the actus reus of the offence
in question, then the defendant will not be liable as an accomplice, as there is no
offence to assist or encourage (Thornton v Mitchell (1940)). Of course, even if the
principal has not committed the actus reus of the full offence, he may still be liable for
attempt (see above, Chapter 3). In these circumstances, the defendant could be liable
for aiding and abetting the attempt.

Principal has a defence not available to the accomplice

If the principal is acquitted because he can avail himself of some defence which is not
available to the defendant, there is nothing to prevent the conviction of the defendant
as an accomplice. For example, in R v Bourne (1952), the defendant was convicted of
aiding and abetting the offence of buggery, having forced his wife to have sex with an
Alsatian dog. The fact that the wife, who was the only possible principal, would have
been able to raise the defence of duress had she been charged with committing
buggery with the dog would not affect the liability of the accomplice.

No mens rea on the part of the principal

If the principal is acquitted because he lacks the mens rea for the crime in question, the
defendant may still incur liability, either as a principal who has acted through an
innocent agent (R v Michael (1840)), or as an accomplice (R v Cogan and Leak (1975)).
Similarly, where the principal offender is found not guilty because he is a child under
the age of 14 who lacks mischievous discretion, there is nothing to prevent the
conviction of a secondary offender (DPP v K and C (1997)).

Conviction of the accomplice of a greater or lesser offence

It would now appear that an accomplice can be convicted for a greater or lesser
offence than the principal, depending on his mens rea. In R v Gilmour (2000), the
principal threw a petrol bomb into a house with the intention of killing or causing
grievous bodily harm, and six people were killed in the resulting blaze. The principal
was convicted of murder and Gilmour as an accomplice to murder. Gilmour appealed,
arguing that he had not appreciated that the principal might kill or cause grievous
bodily harm; a requirement established by Powell. The Court of Appeal of Northern
Ireland accepted the defence’s contention and quashed the conviction for murder, but
substituted a manslaughter conviction since there had been no departure from the
common plan and the defendant had the mens rea for manslaughter, in that he had
been a party to a criminal act (such as arson) which all sober and reasonable people
would have realised subjected the victims to the risk of some physical harm.
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Non-fatal offences

Assault

It is now settled by s 39 of the Criminal Justice Act 1988 that assault and battery are
two separate offences (DPP v Little (1991)). However, the term ‘common assault’ has
been held to mean either assault or battery (Lynsey (1995)).

Actus reus

In R v Burstow, R v Ireland (1997), the House of Lords confirmed the traditionally
accepted definition of assault:

Any act by which a person intentionally or recklessly causes another to apprehend
immediate and unlawful personal violence.

Their Lordships also cleared up an area of long term uncertainty in the criminal law, by
holding that an assault could be committed by words alone. Indeed, Lord Hope
indicated that an assault would be committed in the context of a silent telephone call
where the silence conveys a threatening message to the victim. It should be noted that
this is not an assault by omission since there clearly is an act: that of making the phone
call. It seems that the courts will now consider whether, as a result of the defendant’s
actions (including his words and silences), the victim feared immediate physical
violence. If so, then it would appear that the actus reus of assault has been established.

Not only can words constitute an assault, but they can also negate an assault. In
the old case of Tuberville v Savage (1669), there was held to be no assault when the
defendant reached for his sword and said: ‘If it were not assize time I would not take
such language from you.’ Since, in fact, the judges were in town, the meaning of this
statement was that the defendant was not going to attack the victim. The fear that
might have been caused by the conduct of reaching for the sword was negated by the
accompanying words. However, it is suggested that the words must amount to an
unconditional negation of the fear inspiring conduct in order to negative any assault.

The courts have sometimes adopted a liberal interpretation of the immediacy
requirement in relation to the actus reus of common assault. For example, in Smith v
Superintendent of Woking Police Station (1983), the conviction of a defendant who had
frightened a woman by staring through the window of a ground floor flat was upheld.
The Divisional Court found that there was evidence that the victim did fear some
immediate violence, notwithstanding that the defendant was outside the building at all
times. Similarly, in R v Constanza (1997), the defendant had stalked the victim over a
two year period, had made numerous silent telephone calls, sent over 800 letters,
followed her and repeatedly driven past her home. He then sent her two letters which
she interpreted as threats. She believed he had ‘flipped’ and that he might attack her at
any time and, not surprisingly perhaps, was diagnosed as suffering from clinical
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depression.The defendant was charged and convicted of an assault occasioning actual
bodily harm contrary to s 47 of the Offences Against the Person Act 1861. On appeal,
the defendant argued that there was no assault because a victim can have no fear of
immediate violence unless the victim can see the alleged assailant. The appeal was
dismissed and the court held that there is no requirement that for an assault the victim
must be able to see the alleged assailant. However, the court held that the victim must
have had a ‘fear of violence at some time not excluding the immediate future’.

In Burstow and Ireland, cases decided after Constanza, Lords Slynn and Hutton
made it clear that the House was not deciding how the concept of immediacy should
be applied or, indeed, whether it was satisfied.The House did no more than reject the
submission that a silent telephone caller can never be guilty of assault.

Mens rea

Although, as we have already noted, it is now settled that assault and battery are two
separate statutory offences to be charged under s 39 of the Criminal Justice Act 1988
(DPP v Little (1991)), it remains to be seen how seriously the courts will be prepared
to take this distinction in relation to the interchangeability of the mens rea of the two
offences. According to the usual principles of liability, a defendant who does acts which
constitute the actus reus of one crime with the mens rea of another crime is not guilty
of either (R v Pembliton (1874)). Given that they are separate offences, there is no
reason why this principle should not equally apply to assault and battery. For example,
if A waves his fist with the intention of frightening B, but not with the intention of
striking him and then, without foreseeing the possibility of making bodily contact with
him, actually strikes him, A will have caused the actus reus of battery with the mens rea
of assault. This disjunction between actus reus and mens rea could also occur in the
opposite fashion where A is reckless as to whether he causes an impact on B, but
foresees no possibility of causing apprehension, perhaps because B is asleep or blind,
but actually does cause fear. In theory, A should not be liable for either assault or
battery in either situation because there is no coincidence of actus reus and mens rea.

However, in the case of closely related offences, the courts have sometimes held
the mens rea of the two offences to be interchangeable. An example of this is s 170(2)
of the Customs and Excise Management Act 1979, as construed by the House of
Lords in R v Shivpuri (1985). Since assault and batter y are par ticular ly closely
associated, indeed, ‘inextricably confused’ in some of the leading cases, it is quite
possible that the courts will adopt the position of regarding the mens rea of the two
offences as interchangeable (see Smith, JC and Hogan, B, Criminal Law, 8th edn, 1996,
p 419). It is suggested that such an approach would be both wrong in principle and
unnecessary.The appropriate charge in situations such as those cited above would be
that of attempted assault in the former case and attempted battery in the latter.

Assuming interchangeability, the mens rea for both assault and battery consists of
intention or recklessness in causing the victim to suffer or apprehend immediate
unlawful violence. It seems that the relevant recklessness will be of the Cunningham
rather than the Caldwell kind (R v Savage (1991)), that is, the conscious taking of an
unjustified risk of causing someone to fear or suffer immediate physical violence.
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Battery
Actus reus

The actus reus of a battery consists of the actual infliction of unlawful physical violence.
The degree of ‘violence’ required is minimal and can consist of the least unauthorised
touching of another (Cole v Turner (1705)).Touching a person’s clothing will amount to
a battery provided the contact is both unauthorised and capable of being felt by the
victim (R v Thomas (1985)). The courts presume that people impliedly consent to the
normal touching that occurs in everyday life (Collins v Wilcock (1984)).

A perusal of the relevant case law and some commentaries by academic authors
suggests that there appears to be some confusion as to whether or not a battery can
be inflicted indirectly. On the one hand, there is a long line of authority which
establishes that there is no need for the defendant to directly come into physical
contact with the victim: Gibbon v Pepper (1695), Scott v Shepard (1773), Martin (1881),
R v Thomas (1985), DPP v K (1990) and, most recently, Haystead v DPP (2000).
However, most discussions and attempted definitions of a battery tend to emphasise a
requirement of direct infliction of force. Perhaps the reconciliation of this apparent
contradiction is to accept that a battery requires a direct application of force, but also
to accept that there is no need for the defendant’s body to come into direct contact
with the victim’s, provided the force is applied by means of an intermediate medium
such as a thrown brick, a savage dog, a trap, etc.

Mens rea

As noted above, the mens rea for both assault and battery is intention or recklessness
in the Cunningham sense.

Section 47 of the Offences Against the Person Act 1861
Definition

Section 47 of the Offences Against the Person Act 1861 provides that it is an offence
to commit ‘... any assault occasioning actual bodily harm’.

Actus reus

An ‘assault’ within the meaning of s 47 can consist of either an assault in the technical
sense of causing someone to fear immediate unlawful violence, or in the sense of a
battery (that is, the infliction of unlawful violence). ‘Occasioning’ means the same as
‘causing’; therefore, the rules relating to causation will be relevant (see above,
Chapter 2). It will be remembered that the main test for establishing causation in law is
to ask whether the result was a reasonably foreseeable consequence of what the
defendant was doing.

In R v Roberts (1971), Stephenson LJ said that only if the responses of the victim
could be shown to be ‘daft’ would the chain of causation be broken by the victim.
However, it is sometimes argued that this dictum conflicts with the ‘thin skull’ rule –
that the defendant must take his victim as he finds him. It is suggested that there is a
difference between a ‘daft’ victim and a victim who does a ‘daft’ act. In the former case,
the victim suffers from a condition of limited intelligence that renders him especially
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vulnerable and should, therefore, fall within the ‘thin skull’ rule. In the latter case, the
victim is not especially vulnerable, but has engaged in behaviour which is not
reasonably foreseeable and which, therefore, breaks the chain of causation.

Actual bodily harm was defined in R v Miller (1954) so as to include any hurt or
injury calculated to interfere with the health or comfort of the victim. In R v Chan-Fook
(1993), it was held that actual bodily harm includes psychiatric injury, but does not
include mere emotions such as fear, distress or panic. The House of Lords, in Burstow
and Ireland (1997), confirmed the decision in Chan-Fook by holding that recognisable
psychiatric illness can amount to ‘bodily harm’ for the purposes of ss 47, 20 and 18 of
the Offences Against the Person Act 1861. In R v Morris (1997), the Court of Appeal
held that where on a charge of an assault occasioning actual bodily harm, the harm is
alleged to have been occasioned by a non-physical assault, the case should not go to
the jury without expert psychiatric evidence.

Mens rea

The mens rea required for s 47 is intention or recklessness of the Cunningham type.
Either of these two mental states needs to be established only in relation to the initial
assault; it is unnecessary to prove that the defendant intended or foresaw the risk of
harm, however slight (R v Savage (1991)).

It should be noted that a special defence of reasonable chastisement would
appear to be available to both common assault and s 47 (A v United Kingdom (1999)).
The Cour t of Appeal, in R v H (2001), held that a jur y considering whether
chastisement administered by a parent was reasonable should be directed to consider
the following:
• the nature and context of the defendant’s behaviour ;

• the duration of that behaviour ;

• the physical and mental consequences for the child;

• the age and personal characteristics of the child;

• the reasons given by the defendant for administering the punishment.

Section 20 of the Offences Against the Person Act 1861
Definition

Section 20 of the Offences Against the Person Act 1861 creates two offences of ‘...
malicious wounding’ and ‘... maliciously inflicting grievous bodily harm’.

Actus reus

A wounding requires a complete break of all the layers of the victim’s skin (JCC v
Eisenhower (1984)). According to the House of Lords, grievous bodily harm means
‘really serious harm’ (DPP v Smith (1961)), although the Court of Appeal has indicated
that it is sufficient for a trial judge to direct a jury that grievous bodily harm simply
means ‘serious harm’ (R v Saunders (1985)). On a charge of murder, when directing the
jury as to the degree of bodily harm intended, it is for the judge to decide in each case
whether it is necessary to use the word ‘really’ before the words ‘serious bodily harm’
(R v Janjua; R v Choudhury (1998)).
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Although most offences under s 20 will involve an assault, it was decided in R v
Wilson (1983) that ‘inflicting’ does not necessarily imply an assault. It has therefore been
suggested that if ‘inflicting’ was to have any meaning at all, it had to imply the need for
causation. However, in Burstow and Ireland (1997), the House of Lords confirmed that
‘inflicting’ did not imply an assault or the violent application of force to the body, but
held that ‘cause’ and ‘inflict’ are not synonymous although there is no ‘radical
divergence’ of meaning. Lord Hope stated that ‘... the word “inflict” implies that the
consequence of the act is something which the victim is likely to find unpleasant or
harmful’. Surely, this approach must be misconceived. After all, what about Brown and
Others (1994), another House of Lords decision, where sado-masochists were
convicted of unlawful wounding under s 20 even though all the ‘victims’ enjoyed and
consented to what took place? If grievous bodily harm had been caused, surely it
would have been ‘inflicted’ quite irrespective of the victim’s perceptions of the
unpleasant or harmful nature of the injuries? It is suggested that the better approach is
for the courts to accept that there is no difference for practical purposes between
‘cause’ and ‘inflict’.

Mens rea

The word ‘malicious’ implies a mens rea of intention or recklessness of the Cunningham
type. The decision of the court in Mowatt (1967) placed a ‘gloss’ on the Cunningham
definition of recklessness in relation to s 20, in that the defendant is required to have
consciously taken an unjustified risk of causing some physical harm, albeit not serious
harm. There is no need, therefore, for the defendant to foresee that his act would
cause some physical harm, albeit of a minor nature; if the prosecution were required to
prove that the defendant foresaw that physical harm would happen, they would be
required to prove that he intended it to happen. As we have noted above, a person
intends a result when he is aware that his act is virtually certain to cause it (Woollin
(1999)). It is clear that the offence under s 20 can be committed recklessly; when the
defendant knows that his act might cause bodily harm in circumstances where the risk
is an unreasonable one to take (DPP v A (2000)). It follows that foresight that the victim
will be frightened is insufficient to found liability in relation to s 20, as stated above; the
defendant must have actually foreseen some physical harm, if only of a minor character
(R v Sullivan (1981)). It would appear that an intention to inflict a wound, not
amounting to serious harm, would constitute sufficient mens rea for the s 20 offence,
but not for the s 18 offence (see below, p 63).

Although in R v Savage (1991), the House of Lords clarified several disputed
points, they have been criticised for doing so without attempting to introduce some
consistency of principle into the law relating to non-fatal offences against the person.
The judgment relates to two cases which were joined on appeal to the House of
Lords. In Savage, the defendant had intended to throw the contents of a glass of beer
over another woman, but as she did so, the glass broke and injured the victim. At first
instance, the defendant was found guilty of an offence contrary to s 20 of the Offences
Against the Person Act 1861. However, the Court of Appeal found that there had
been a misdirection and substituted a verdict of guilty of assault occasioning actual
bodily harm contrary to s 47 of the same Act. The trial judge had neglected to direct the
jury that they had to find that the defendant had foreseen some physical harm, other than
wetting the victim with the beer, as a result of her act.
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In Parmenter, the defendant had caused injuries to his baby son, but argued that he
had not realised that the way he handled the child would cause injury. The Court of
Appeal quashed his conviction under s 20 of the Offences Against the Person Act
1861, on the ground that although the trial judge had correctly based his direction on
R v Mowatt (1968), he had inadvertently created a risk that the jury would believe that
they were being asked to consider not whether the defendant actually foresaw that his
acts would cause injury, but whether he ought to have foreseen it. Moreover, the court
refused to substitute verdicts under s 47 of the Act on the basis that the intent
required in ss 47 and 20 was inconsistent.

In dismissing the appeal in Savage and upholding that in Parmenter, Lord Akner, in
the House of Lords, in a judgment with which the other judges concurred, decided
four issues raised by the two appeals:
• if an accused is charged under s 20, it is possible to convict that person under s 47

instead;
• in relation to s 47, the only mental element that needs to be proven relates to the

initial assault (that is, there is no need for the mens rea to extend to the resulting
actual bodily harm);

• the word ‘maliciously’ in the 1861 Act embodied recklessness in the subjective
Cunningham sense of the conscious taking of an unjustified risk;

• for s 20, it is sufficient if the accused foresaw the risk of some physical harm (that
is, there is no need for the defendant to have foreseen the risk of either wounding
or grievous bodily harm).

Certainty without principle?

In relation to the first issue considered by the House of Lords in Savage, it is difficult to
see how the conclusion arrived at can be justified in terms of principle.This is because
the House expressly affirmed their previous decision in R v Wilson (1984), that an
unlawful wounding or infliction of grievous bodily harm contrary to s 20 does not
necessarily involve proof of an assault. Yet, s 6(3) of the Criminal Law Act 1967 only
allows the substitution of an alternative verdict where the offence charge amounts to
or includes, expressly or by implication, an allegation of another offence. Surely, for an
alternative verdict under s 6(3), the offence to be substituted must necessarily be
implied in the offence with which the accused is charged.

Once again, in relation to the second issue, there seems to have been no
consideration of matters of policy and principle. As a matter of strict statutory
interpretation, the position stated by Lord Akner appears to be correct and confirms
the decision in R v Roberts (1972). Briefly, this is that, in the context of s 47, the word
‘assault’ incorporates the mens rea for common assault, but since the word
‘occasioning’ only suggests issues of causation, there is no need for the mens rea to
extend to the resulting actual bodily harm. However, this approach makes no attempt
to try to achieve a consistent and principled approach to issues of culpability within
the context of an antique piece of legislation.

Similarly, Lord Akner’s finding that Caldwell recklessness does not apply to offences
requiring malice is certainly correct. Indeed, Lord Diplock in Caldwell made clear that
his new objective concept of recklessness did not apply to ‘malicious’ offences such as
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those under consideration in Savage. However, no policy reasons were given as to why
objective recklessness is inapplicable to offences against the person. Moreover, the
House of Lords missed the opportunity to address the misgivings about the operation
and applicability of Caldwell recklessness generally (see Chapter 2).

It is, perhaps, the confirmation of the decision in Mowatt that, for the purposes of
s 20, the defendant must have foreseen some physical harm, but not necessarily serious
harm or wounding, which has been most severely criticised. If a statutory definition
states that it is an offence, intentionally or recklessly, to cause a specific result, the
principle requires that the recklessness should extend to the whole of that
consequence, not merely a lesser part of it. Anything less than this correspondence
between mens rea and actus reus creates an offence of constructive liability.

Not only did Lord Akner fail to give detailed consideration to the arguments of
principle against this approach, but also he repeated the misleading words ‘should have
foreseen ... some physical harm’ which Lord Diplock used to frame the direction in
Mowatt.The word ‘should’ is ambiguous, as it could be taken to imply an objective test
into s 20, or it could be understood in a subjective sense as meaning that the
defendant ‘must have’ foreseen some physical harm. In no less than four reported
cases, including Parmenter, convictions have been quashed because an ambiguous
direction on the necessary mens rea for s 20 was given to the jury. It is regrettable that
the House of Lords did not take the opportunity to avoid further confusion by laying
down a new model direction.The question is not whether the defendant should have
foreseen the risk of some physical harm, but whether he did actually foresee such a
risk. Juries could be told that the fact that a defendant should have foreseen may be
evidence that he did foresee, but it is no more than that.

In short, it seems that Savage clarifies several important issues, but does so on the
basis of inadequate reasoning and analysis. As Graham Virgo has observed: ‘If the
House of Lords will not consider fundamental issues of policy and principle, who will?’
(‘Offences against the person – the wheel is come full circle’ [1992] CLJ 6).

Section 18 of the Offences Against the Person Act 1861
Definition

By s 18 of the Offences Against the Person Act 1861, it is an offence to ‘... maliciously ...
wound or cause any grievous bodily harm ... with intent to do some grievous bodily
harm ...’.

Actus reus

The actus reus of this offence is exactly the same as that for the s 20 offence and
consists of either a wound or grievous bodily harm.

Mens rea

A specific intent to cause grievous bodily harm is required for this offence (R v Belfon
(1976)).
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Sections 23 and 24 of the Offences Against the Person Act 1861
Actus reus

Both ss 23 and 24 require the administration of a noxious substance. Whether or not
a substance is noxious will depend upon the circumstances in which it is taken. Such
circumstances include the quality and quantity of the substance, as well as the
characteristics of the person to whom it is given (R v Marcus (1981)). ‘Administering’
means causing to be taken, for example, by spraying CS gas into someone’s face (R v
Gillard (1988)).

The actus reus of s 23 requires that life must be endangered or grievous bodily
harm inflicted as a consequence of the administration of the noxious substance.

Mens rea

Both offences require that the noxious substance be administered intentionally or
recklessly in the Cunningham sense. In addition, s 24 requires proof of a further intent
to injure, aggrieve or annoy the victim.

Fatal offences

Murder
Definition

The classic definition of murder is that of LJ Coke:
Murder is when a man of sound memory, and of the age of discretion, unlawfully killeth
within any county of the realm any reasonable creature in rerum natura under the king’s
peace, with malice aforethought, either expressed by the party or implied by law, so as
the party wounded, or hurt, etc, die of the wound or hurt, etc, within a year and a day
after the same ((1797) 3 Inst 47).

Actus reus

The actus reus of murder is causing the death of a human being.The rule contained in
Coke’s definition, that the death must occur within a year and one day, has been
abolished by the Law Reform (Year and a Day Rule) Act 1996.

Although there is no legal definition of death, three Law Lords, in Airedale NHS
Trust v Bland (1993), accepted obiter a definition based on brainstem death. However, it
seems that a patient kept alive on a life support machine is not regarded as legally
dead and is therefore capable of being murdered.The original attacker will be held to
have caused the death if the machine is turned off as a result of a medical decision
made in good faith (R v Malcherek and Steel (1981)). The Criminal Law Revision
Committee has recommended that there should not be a statutory definition of death
because it might become out of date through improvements in medical technology
(Offences Against the Person, Cmnd 7844, 1980).

The law of homicide protects the new born child once it becomes capable of
independent existence from the mother. There is no need for the umbilical cord to
have been cut (R v Reeves (1839)), but the child must have been totally expelled from
the mother’s womb (R v Poulton (1832)).
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Mens rea

The necessary mens rea for murder is an intention to kill or cause grievous bodily
harm (R v Vickers (1957)). In cases where it is not clear whether the defendant had
such an intention, the jury must consider the evidence of what the defendant actually
foresaw, and the more evidence there is that he foresaw death or grievous bodily
harm as a consequence of his actions, then the stronger the inference that he intended
to kill (R v Hancock and Shankland (1986)). In R v Nedrick (1986), the Court of Appeal
supplemented the decision in Hancock by suggesting that the jury must be satisfied
that the defendant foresaw death or grievous bodily harm as a virtual certainty before
they could infer intention.

Voluntary manslaughter

The actus reus and mens rea of voluntary manslaughter are the same as those required
for murder, but the defendant has a particular defence.There are four such particular
defences that can operate to reduce a charge of murder to that of manslaughter:
provocation, diminished responsibility, suicide pact and infanticide.

Provocation

Section 3 of the Homicide Act 1957 provides:
Where on a charge of murder there is evidence on which the jury can find that the
person charged was provoked (whether by things done or by things said or by both
together) to lose his self-control, the question whether the provocation was enough to
make a reasonable man do as he did shall be left to be determined by the jury; and in
determining that question the jury shall take into account everything both done and said
according to the effect which, in their opinion, it would have on a reasonable man ...

It follows that anything which, as Lord Devlin J said in R v Duffy (1949), causes a ‘...
sudden and temporary loss of self-control ...’ is capable of amounting to provocation.

In order to establish provocation the jury must decided that:
• the defendant actually lost his self-control; and

• that a reasonable person sharing the same characteristics as the accused, would
have lost his self-control in the same circumstances.

As far as the first subjective issue is concerned, it should be noted that the defence of
provocation does not require that the accused had such a loss of control that he did
not know what he was doing, simply that he was unable to restrain himself from
carrying out his intended actions (R v Richens (1993)).

There has been rather more uncertainty in relation to the second objective issue.
The decision of the House of Lords in DPP v Camplin (1978) established that the
reasonable person should be attributed with the characteristics of the accused, in so
far as they are relevant to the provoking words or conduct. In Newell (1980), it was
held that a characteristic must be not only relevant to the provocation, but also
something sufficiently permanent as to make the defendant different from the ‘ordinary
man’. However, more recent cases have cast doubt on both the requirements of
relevance and permanence. Following the decision of the House of Lords in R v
Morhall (1995), it would appear that any characteristic of the defendant which affects
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the gravity of the provocation, whether permanent or transient, should be attributed
to the reasonable person. A contrary view was taken by the Privy Council in Luc Thiet
Thuan v R (1996), where it was decided that a defendant’s mental infirmity, which
impairs or reduces his power of self-control below that of an ordinary person, is not a
factor to be attributed to the reasonable person. However, the Court of Appeal in R v
Parker (1997) declared that it was not bound to follow decisions of the Privy Council,
but was free to follow its own previous decisions to the contrary. It would appear that
there is a conflict of opinion between the Court of Appeal and the Privy Council as to
whether a mental infirmity of the accused which impairs his powers of self-control
should be attributed to the reasonable person.

The House of Lords in R v Smith (2000) upheld the approach of the Court of
Appeal in Campbell and Morhall. It was held that ‘in an appropriate case’, the judge
should make it clear to the jury that the reasonable person standard may need to be
adjusted to accommodate the defendant’s reduced capacity for self-control. As Lord
Clyde put it:

Society should require that he exercise a reasonable control over himself, but the limits
within which control is reasonably to be demanded must take account of characteristics
peculiar to him which reduce the extent to which he is capable of controlling himself.

It would seem that the present law, as stated in Smith, would allow any characteristic to
be attributed to the reasonable person; even the characteristic of being unreasonable!

Battered women and provocation

The social context

One indicator of the widespread nature of domestic violence against women is that
41% of all female victims of recorded homicides in England and Wales in 1991 were
killed by their partners. In contrast, only 8% of male homicide victims were killed by
their partners (Criminal Statistics 1991: England and Wales, 1993, Cmnd 2134, London:
HMSO). Although accurate empirical data on the topic is difficult to collect, it is not
unreasonable to assume that the vast majority of the women who kill their partners
would have been subjected to severe physical and emotional abuse. In recent years,
the increasing recognition of the existence of this sort of abuse and of the difficulties
experienced by women who attempt to escape it has focused attention upon the legal
position of battered women who kill their partners. In particular, it is often argued that
the law on provocation and self-defence is so firmly based on male standards of
behaviour as to cause considerable injustice to women in this unenviable position.

R v Ahluwalia

The operation of the law of provocation in the context of the battered woman who
kills is well illustrated by the decision of the Court of Appeal in R v Ahluwalia (1992).
The defendant’s husband had begun beating her only days after their arranged
marriage. The violence continued over a 10 year period and included the infliction of
injuries such as bruising, broken bones and teeth, scalding and being knocked
unconscious. In addition, there was frequent sexual abuse and death threats. From
January 1989, the violence intensified and in March, the husband, who was having an
affair, left home for a few days. On his return the beatings continued. Matters came to
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a head one evening in May. The husband demanded money for a telephone bill and
threatened to beat her the next morning if it was not forthcoming. Later, he put a hot
clothes iron against her face and threatened to burn her. The defendant, who had
bought some caustic soda and a can of petrol with a view to using them on her
husband, waited until he was asleep and then poured the petrol over him, igniting it
with a candle. He received burns from which he died some days later. There was
evidence that the defendant was found standing in the burning house with a glazed
expression, saying ‘I’m waiting for my husband’. Later she said that she had given him a
fire bath to wash away his sins.

At her trial for murder, the defence argued that there had been no intention to
kill, merely to cause pain and that she should be tried for manslaughter due to
provocation. She was convicted of murder and appealed on three grounds:
• that the judge had misdirected the jury on provocation in that since the enactment

of s 3 of the Homicide Act 1957 there was no need for there to be a ‘sudden and
temporary’ loss of self control;

• that the judge had also misdirected the jury by failing to attribute the characteristic
of being a battered woman to the hypothetical reasonable person; and

• that the conviction was unsafe because of evidence of diminished responsibility
which had not been put forward at the trial.

On the latter ground alone, the Court of Appeal set aside the conviction and ordered
a retrial. At the second trial, a plea of manslaughter was accepted and the defendant
was sentenced to 40 months imprisonment, exactly the period already served.

Implications of Ahluwalia for subjective provocation

One of the reasons why the law of provocation may treat the victim of domestic
violence unfairly is that the woman in this predicament is unlikely to react with instant
violence in the same way that a man would. Given inequalities of physical strength, such
a reaction would only be likely to result in the woman suffering yet more violence. It is,
therefore, perhaps unsurprising that the research indicates that instead of a sudden
eruption of anger, battered women typically undergo a cumulative ‘slow burn’ of fear,
despair and anger which can lead them to kill their tormentor, perhaps while he is
asleep, drunk or otherwise vulnerable (see Dobash, RP and Dobash, RE, ‘The nature
and antecedents of violent events’ (1984) 24 Br J Crim 269).

It follows that Devlin J’s classic definition of provocation, laid down in R v Duffy
(1949), as a ‘sudden and temporary loss of self-control’ is likely to exclude many
battered women who kill. In addition, the courts have tended to treat the existence of
‘cooling time’, any gap between the last provoking act and the killing, as precluding the
defence of provocation (R v Hayward (1833); R v Duffy (1949) and R v Ibrams and
Gregory (1981)). In Ahluwalia, the Court of Appeal rejected the defence contention
that, following the enactment of s 3 of the Homicide Act 1957, there was no longer
any need to direct the jury as to the suddenness requirement. Lord Taylor CJ said that
he was bound by the previous decisions and that the Duffy definition was so well
established that it would require nothing short of legislation to change it. However, he
did give some ground in relation to the ‘slow burn’ reaction of battered women:

Chapter 5  Offences against the person 67



We accept that the subjective element in the defence of provocation would not, as a
matter of law, be negated simply because of the delayed reaction in such cases, provided
that there was at the time of the killing a ‘sudden and temporary loss of self-control’
caused by the alleged provocation. However, the longer the delay and the stronger the
evidence of deliberation on the part of the defendant, the more likely it will be that the
prosecution will negative provocation.

This is an important passage which had the potential to open up the defence of
provocation for battered women, at least to some extent. It now seems to be
accepted that there is still the possibility of a sudden loss of self-control, even after acts
of preparation have been done and after the passage of time. Preparation and time
delay are relegated from legally precluding the provocation defence to simply evidence
as to whether self-control was actually lost. Battered women who kill their sleeping or
indisposed par tners following a ‘slow burn’ of anger are now entitled to have
provocation put to the jury.

The implications of Ahluwalia for objective provocation

At first instance, the trial judge had directed the jury to consider how a reasonable,
educated, Asian woman would have responded to the provocation. On appeal it was
argued that this wrongly omitted to mention that being a battered woman was also a
relevant characteristic.The Court of Appeal held that the direction as to the attributes
of the reasonable person was correct, since there was no evidence of such a
characteristic raised at the trial, but suggested that had the evidence adduced on
appeal been given at the trial ‘different considerations may have applied’. Clearly, this
leaves open the possibility that post-traumatic stress disorder or ‘battered woman
syndrome’ is a relevant characteristic that can be attributed to the reasonable person.

Interestingly, while Lord Taylor CJ confirmed the decision in R v Newell (1980), that
permanent or personality characteristics can be attributed to the reasonable person,
he conspicuously failed to state that it was only to be done where the provocation
was directed at those characteristics. Moreover, the Lord Chief Justice also failed to
disapprove the trial judge’s direction, notwithstanding that the provocation was not
directed at the defendant’s education or ethnicity. It maybe that the Court of Appeal
was signalling its willingness to sever the hither to requisite link between the
defendant’s characteristics and the provocation. If this is, indeed, the position it would
constitute a significant broadening of the defence of provocation, in that the reasonable
person could now be attributed with any characteristic affecting the defendant’s power
of self-control.

Most importantly, Lord Taylor accepted that the reasonableness of the defendant’s
conduct cannot be assessed in a vacuum, but had to be considered in the light of the
‘... history of [her] ... marriage, the misconduct and ill-treatment of the appellant by her
husband’. This implied that, instead of directing the jury to consider how a reasonable
person suffering from ‘battered woman syndrome’ would have reacted to the
provocation (a rather unrealistic thought experiment), the jury can now be asked to
simply consider how a reasonable person in the situation of the defendant who
suffered the same level of abuse would have reacted.
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Ahluwalia and diminished responsibility

Although the defendant’s lawyers had obtained a psychiatrist’s report to the effect that
she was suffering from endogenous depression, this had not been introduced at the
trial. In addition, new material relating to the defendant’s mental condition was made
available on appeal. Somewhat surprisingly, perhaps, the Court of Appeal exercised its
discretion to order a retrial on the ground that an arguable defence of diminished
responsibility had been disclosed. At the retrial, the judge made it clear that his
acceptance of her manslaughter plea was based on diminished responsibility and not
provocation. This apparent willingness to accept evidence of diminished responsibility
suggests that battered women are likely to evoke a more favourable judicial response if
they confine themselves to medical-type excuses rather than the partial justification of
provocation.

This aspect of the decision has been subject to much critical comment, not least
from women themselves. The objection has been well put by Donald Nicolson and
Rohit Sanghvi (‘Battered women and provocation: the implications of R v Ahluwalia’
[1993] Crim LR 728):

Diminished responsibility ... is more obviously an admission of mental abnormality.
Holding it out as the most promising defence for battered women forces them to
choose between being labelled as bad or partially mad. Many defendants, like Mrs
Ahluwalia herself, might not care as much about their categorisation as about their
liberty. But some will undoubtedly perceive it to be deeply insulting to be told that,
unless they accept a label of psychological abnormality, they run the risk of escaping the
prison of domestic violence only to spend a long time in a less metaphorical prison.

It seems then that following the decision in Ahluwalia, the law of provocation, at least
to some extent, has adapted to the situation of the battered woman who kills. Both
Ahluwalia and the subsequent case of Thornton (1996) confirmed that there must be a
‘sudden and temporary loss of self-control’, but it is now accepted that provocation is
not ruled out as a matter of law either because the provocative conduct extended
over a long period or because there was a delayed (‘slow burn’) reaction.The loss of
control must be ‘sudden’, but does not have to be ‘immediate’. In Humphries (1995),
the Court of Appeal held that in a case involving a long history of abuse, the judge’s
summing up should include an analysis of the different and cumulative strands of
potentially provocative conduct which built up to the final encounter. Moreover, the
apparent acceptance of ‘battered woman syndrome’, both as a characteristic which
could be attributed to the reasonable person under the objective limb of the
provocation test and as a possible basis for diminished responsibility, strengthens the
defence position. Unfortunately, this improved defence seems likely to be paid for by
defendants having to accept the label of psychological abnormality.

Diminished responsibility

Section 2(1) of the Homicide Act 1957 provides:
Where a person kills or is a party to the killing of another, he shall not be convicted of
murder if he was suffering from such an abnormality of mind (whether arising from a
condition of arrested or retarded development of mind or any inherent causes or
induced by disease or injury) as substantially impaired his mental responsibility for his
acts and omissions in doing or being a party to the killing.
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In R v Byrne (1960), Lord Parker CJ defined abnormality of mind as ‘... a state of mind
that the reasonable person would find abnormal ...’.

Where the jury has to deal with both diminished responsibility and intoxication,
they should first consider whether the defendant would have killed as he did even if he
had not been intoxicated. If the answer is ‘yes’, then they should go on to consider
whether he would have been suffering from diminished responsibility when he did so
(R v Atkinson (1985)). However, where it is alleged that the defendant was suffering
from diminished responsibility caused by the disease of alcoholism (as opposed to
mere intoxication), the jury must try to establish whether the first drink was taken
voluntarily – if so, the defence will fail (R v Tandy (1989); R v Egan (1992)).

Suicide pact

Section 4 of the Homicide Act 1954 provides that any killing carried out in pursuance
of a suicide pact will be treated as manslaughter rather than murder.

Infanticide

Section 1(1) of the Infanticide Act 1938 provides that where a woman kills her child
before it reaches the age of 12 months, and there is evidence to show that at the time
of the killing the balance of her mind was disturbed by the effect of giving birth or
lactation consequent on the birth, then the jury is entitled to find her guilty of
infanticide rather than murder.

Involuntary manslaughter
Constructive manslaughter

This offence requires proof that the defendant intentionally committed a dangerous
criminal act which resulted in the death of the victim. The objective nature of the
‘dangerous’ act was established in R v Church (1966), where it was said that:

... the unlawful act must be such as all sober and reasonable people would inevitably
recognise must subject the other person to, at least, the risk of some harm ...

What is meant by ‘harm’ in this context was clarified in R v Dawson (1985), where it
was held that the jury must be directed to consider the possibility of physical harm, as
opposed to mere emotional disturbance. Moreover, the reasonable person should be
endowed with all the knowledge that the defendant has gained during the course of
the crime (R v Watson (1989)).

The illegal act required for constructive manslaughter must be a criminal act (R v
Franklin (1883)), but there is no need for the act to be ‘aimed’ at the victim in the
sense of being intended to do him some harm (R v Goodfellow (1986)). It follows that
any act which is both dangerous and criminal will be capable of forming the actus reus
of the offence. In R v Kennedy (1999), the defendant was found to have committed an
illegal act by handing the victim a heroin filled syringe which the victim then injected
into himself.The victim died within an hour.The illegal act in question was held to have
been assisting or encouraging the deceased to inject himself given that the defendant
prepared the syringe and handed it over for immediate use. However, normally, liability
for assisting and encouraging can only arise where the principal commits a criminal act.
In this case it is difficult to identify precisely what criminal act the victim is supposed to
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have committed by self-injecting. Liability could hardly be based on supplying the drug
contrary to s 4 of the Misuse of Drugs Act 1971 since the case law indicates that the
victim’s voluntary decision to self-inject would break the chain of causation (R v Dalby
(1982)). Perhaps it would have been better for the court to consider administering a
noxious substance or, possibly, a wounding (caused by the syringe needle penetrating
the skin) as the illegal act in question. As it stands, the decision in Kennedy tends to
suggest a far from convincing distinction to the effect that mere supply of a dangerous
drug, although illegal, will not be held to causative of death, whereas supply coupled
with encouragement to take the drug can be causative.

All that is required for the mens rea is an intention to do such an act; it is not
necessary for the defendant to know that the act is criminal or dangerous (DPP v
Newbury and Jones (1976)).

Killing by gross negligence

In Adomako (1994), the House of Lords held:
• that Caldwell recklessness does not apply to the offence of manslaughter (implicitly

overruling Seymour (1983));
• gross negligence is the proper test of liability for cases of involuntary manslaughter

(other than constructive manslaughter), including cases of killing involving motor
cars;

• that, to be guilty, the defendant must be shown to have been in breach of a duty of
care under the ordinary principles of negligence;

• the negligence must have caused death;

• the negligence must, in the opinion of the jury, amount to gross negligence, the
appropriate test being: ‘... having regard to the risk of death involved, [was] the
conduct of the defendant ... so bad in all the circumstances as to amount in [the
jury’s judgment] to a criminal act or omission?’

It would appear that there are two possible areas of uncertainty following the decision
in Adomako. First, it is not clear what is meant by ‘breach of a duty of care’ in the
context of the criminal law. One interpretation is that all cases of involuntary
manslaughter (other than constructive manslaughter) will involve a breach of one
human being’s duty to take care not to endanger the life of another. Alternatively, killing
by gross negligence could be limited to those cases where the defendant owes a more
specific duty to take care not to endanger the life of the victim, such as that owed by a
doctor to a patient. Secondly, it is uncertain whether there is sufficient fault where the
defendant actually foresees the risk of death or grievous bodily harm, but foresees it as
less than virtually certain, perhaps, as merely possible.

The Law Commission has proposed the abolition of involuntary manslaughter and
its replacement by two offences of reckless killing and killing by gross negligence, there
is also proposed to be a separate offence of corporate killing (Report on Involuntary
Manslaughter, 1996, Law Com No 237).
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Causing death by dangerous driving

Causing death by dangerous driving, as defined in ss 1 and 2A of the Road Traffic Act
1988, as amended, is, in effect, causing death by grossly negligent driving.This is because
the defendant’s driving must fall far below the standard of the reasonably competent
driver. It must be obvious to the careful and competent driver that driving in the way
that the defendant was actually driving would cause danger of injury to the person or
serious damage to property.
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Theft

Definition

The basic definition of theft is to be found in s 1(1) of the Theft Act 1968, which
provides that a person who:

... dishonestly appropriates property belonging to another with the intention of
permanently depriving the other of it ...

is guilty of theft.

Actus reus
Property

Section 4(1) of the Theft Act 1968 defines ‘property’ as:
... money and all other property, real or personal, including things in action and other
intangible property.

This seemingly all encompassing definition is subject to both common law and
statutory exceptions.The following do not constitute property:
• information (Oxford v Moss (1979));

• electricity (Low v Blease (1975));

• a human corpse (R v Sharpe (1857));

• land (s 4(2));

• wild plants (s 4(3));

• wild animals (s 4(4)).

However, there are also some exceptions to the exceptions rendering some of the
above capable of being stolen in certain circumstances:
• a human corpse becomes property capable of being stolen if skill or effort has been

exercised on it (Doodeward v Spence (1907)). Moreover, products of the body such
as blood and urine are capable of being stolen (R v Rothery (1976); R v Welsh
(1974));

• land can be appropriated by:
(a) a trustee, personal representative or liquidator;
(b) someone not in possession can appropriate anything which can be severed

from the land; and 
(c) a tenant can appropriate any fixture (s 4(2)(a), (b) and (c));
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• wild plants can be stolen if the whole plant is taken or the plant is taken for sale or
reward (s 4(3)); wild animals can be stolen if they are tamed or ordinarily kept in
captivity or have been, or are in the process of being, reduced into another’s
possession (s 4(4)).

Intangible property

As we have seen, the definition of ‘property’ contained in s 4 of the Theft Act 1968
includes intangible as well as tangible property. The law of theft therefore extends to
protect such things as the debt owed by a bank to an account holder, either in the
form of a bank balance (R v Kohn (1979)) or in the form of an agreed overdraft facility
(Chan Man Sin v R (1988)). The property which is protected here is not the account
holder’s money, but the account holder’s right to sue the bank for whatever sum is
wrongfully transferred from the account.This is the case even if the bank is bound, as
debtor of its customer, to replenish the account (R v Hilton (1997); R v Williams
(2000)). Other forms of intangible property would include patents, copyright, shares,
debts, export and other quotas which could be traded for value (AG for Hong Kong v
Nai-Keung (1988)).

However, for the purposes of theft, there is no proper ty in confidential
information, such as business secrets and examination papers (Oxford v Moss (1978)).
In cer tain circumstances, confidential information is treated as proper ty for the
purposes of the civil law and injunctions can be obtained to prevent the disclosure or
abuse of such secrets, but there is no criminal liability (Island Export Finance v Umunna
(1986)). Some commentators have argued, in view of the increasing use and abuse of
computerised databases, that there is no logical reason why confidential information
should not be treated as property for the purposes of the law of theft (see, for
example, Hammond, R, ‘Theft of information’ (1984) 100 LQR 252). Others agree that
the law should criminalise this kind of property violation, which might be much more
serious financially than many of the takings which do fulfil the basic definition of theft,
but argue that this is best achieved by further legislation to deal specifically with this
kind of property abuse (see, for example, Ashworth, A, Principles of Criminal Law, 1991,
p 330).

It is the latter approach which has been adopted in the UK, with the enactment of
the Computer Misuse Act 1990, which creates three offences of unlawfully entering
another’s computer system with dishonest intent (see Wasik, M, ‘The Computer Misuse
Act’ [1990] Crim LR 767).

Belonging to another

The basic definition of ‘belonging to another’ is contained in s 5(1) of the Theft Act
1968:

Property shall be regarded as belonging to any person having possession or control of
it, or having in it any proprietary right or interest ...

Thus, in R v Turner (No 2) (1971), an owner was convicted of theft of his car when he
removed it from a garage where it was undergoing repairs without informing the
proprietor. Since the garage had possession and control, the car was treated as if it
belonged to another, in accordance with s 5(1).This case is often contrasted with that
of R v Meredith (1973), where it was held that a car owner who had removed his
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vehicle from a police pound could not be guilty of appropriating his own property. As
the police clearly had control of the car the decision is difficult to reconcile with Turner
and is, perhaps, best regarded as wrongly decided.

Section 5(3) of the Theft Act 1968 extends the meaning of ‘belonging to another’:
Where a person receives property from or on account from another, and is under an
obligation to the other to retain and deal with that property or its proceeds in a
particular way, the property or proceeds shall be regarded (as against him) as belonging
to the other.

As the ‘obligation’ must be legally enforceable (R v Gilks (1972); R v Dunbar (1995); R v
Breaks and Huggan (1997)), this will normally involve either contractual obligations or
obligations imposed under a statute. Although there must be a legal obligation to retain
or deal with the property in a particular way, it is not necessary to prove that the
victim has a legal or equitable interest in the property (Klineberg; Marsden (1999); Floyd
v DPP (1999)). Of course, in most cases they will have such an interest; indeed, the
obligation to deal with the property in a particular way will arise from the existence of
that interest. The terms of the contractual or statutory duty must be examined in
order to establish the precise nature of the obligation. If the defendant is permitted to
do what he likes with the property, his only obligation being to account in due course
for an equivalent sum, s 5(3) does not apply (R v Hall (1973)). However, the defendant
need not be under an obligation to retain particular monies, it is sufficient that he is
under an obligation to keep in existence a fund equivalent to that which he has
received (Lewis v Lethbridge (1987)).

Section 5(4) covers the situation where the defendant receives property by
mistake:

Where a person gets property by another’s mistake, and is under an obligation to make
restitution, ... then ... the property or proceeds shall be regarded (as against him) as
belonging to the person entitled to restoration ...

If the mistake is fundamental, the sub-section is not of relevance, as no property can
pass under a void contract.Where the mistake is not fundamental the contract will be
voidable, but even in these circumstances, it can be argued that the sub-section is not
relevant, as there is no obligation to make restoration until the contract is actually
avoided. Of course, once the contract is avoided, there is still no scope for s 5(4), since
it will be treated as if it were void from the outset and, as we have noted, property
cannot pass under a void contract. Nevertheless, it seems that in certain situations, the
prosecution are able to argue that proper ty belongs to another, either under a
straightforward application of s 5(1) or via s 5(4).This will occur where there is a:
• mistaken overpayment of wages or salary (AG’s Reference (No 1 of 1983) (1984));

or a 
• mistaken crediting of a bank account (R v Shadrokh-Cigari (1988)).

In addition, it is thought that the sub-section would apply to situations where the
defendant receives too much change or too many goods by mistake.
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Appropriation

Appropriation is defined in s 3(1) of the Theft Act 1968 as ‘... any assumption by a
person of the rights of an owner ...’. Appropriation can, therefore, take many forms,
including:
• offering the property for sale (R v Pitham and Hehl (1976));

• taking the property;

• pledging the property;

• destroying (although not damaging) the property;

• fixing the price of the property (R v Morris (1983)).

Appropriation by innocent possession and subsequent dishonest intent

Prior to 1968, the law required proof that the defendant had physically taken and
carried away the proper ty, a requirement which effectively excluded intangible
property such as bank balances from the scope of theft. However, s 3(1) of the Theft
Act 1968 adopts a much broader concept of appropriation, defining it as ‘any
assumption by a person of the rights of an owner’. This implies that, in some
circumstances, a simple decision to keep property, unaccompanied by any physical act,
could amount to an appropriation.This type of appropriation by omission could occur,
for example, where a defendant found property in the street and took it with the
intention of handing it to the police, but later formed an intention to keep it. Similarly,
in Pilgrim v Rice Smith (1977), a shop assistant who was in lawful possession of goods
was held to have appropriated them when she underpriced them and handed them to
a friend. The appropriation does not occur until the defendant forms the dishonest
intent – it is this mental act which converts what previously would have been lawful
possession into the actus reus of theft.

The bona fide purchaser does not appropriate

A bona fide purchaser who innocently buys stolen goods and later discovers the truth
and decides to keep them might, according to the law as stated above, be guilty of
theft. However, special protection for purchasers in good faith is provided by s 3(2),
which states:

Where property, or a right or interest in property, is or purports to be transferred for
value to a person acting in good faith, no later assumption by him of the rights which
he believed himself to be acquiring shall, by reason of any defect in the transferor’s title,
amount to theft of the property.

The operation of this sub-section is well illustrated by the case of R v Adams (1993).
The defendant had bought motorcycle parts in the belief that they were a ‘write off ’
from a recent accident. In fact, they were stolen. He became suspicious two or three
days later when he noticed that the engine number had been drilled out.The Court of
Appeal quashed his conviction for theft on the ground that the trial judge had failed to
direct the jury that the defendant had a defence under s 3(2) of the Theft Act 1968.

As we have seen, the shop assistant who initially is in innocent possession of
property appropriates it by subsequently deciding to underprice it or give it away.
However, s 3(2) means that a person who was acting in good faith at the time he
purchased the property does not appropriate subsequently by resolving to keep
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property which he knows he does not own. Of course, if the defendant sold the
goods after he learnt that he was not the owner, without informing his buyer of that
fact, he could incur liability under s 15 of the Theft Act 1968, for obtaining the purchase
price by deception.

Appropriation with consent

As we have seen, the s 3 definition of appropriation as ‘any assumption of the rights of
an owner’ significantly broadened the scope of theft. Indeed, it seems that it has
broadened it so far that it even includes acts which the owner of the property
consents to.The definition of theft does not include the phrase ‘without the consent of
the owner’, as did the pre-1968 law and, in Lawrence v MPC (1972), the House of
Lords held that taking with consent can amount to an appropriation. In this case, an
Italian student who spoke little English arrived in England and hired a taxi to take him
to an address in London.The proper fare for the taxi journey should have been 52p.
The student offered a pound note, the defendant took this and indicated that more
was required. He then took a further £6 from a wallet which was held open for him.
Lawrence was convicted of theft and appealed unsuccessfully to the House of Lords.

The defendant’s argument was that there could not have been an appropriation
since the victim had consented to the taking of the money.Viscount Dilhorne rejected
this contention and held that the definition of theft does not require the taking to be
without the owner’s consent. Moreover, it was held that the defendant could
appropriate the property at the same time as he became the owner of it.

This decision, which significantly broadened the concept of appropriation to cover
cases of consensual taking, has, not surprisingly, been the subject of much criticism and
controversy. Perhaps the most frequently made point is that the defendant should not
have been prosecuted for theft at all, since the case seems to be an obvious one of
obtaining property by deception, contrary to s 15 of the Theft Act 1968. However, the
House of Lords had no power to alter the charge or order a retrial on a different
charge, and was understandably reluctant to quash the conviction of a manifestly
dishonest defendant. Nevertheless, the theft conviction could have been upheld,
without the controversial decision on the irrelevance of consent, on the ground that
when the victim offered his wallet, he authorised the defendant only to take the
correct fare and that in taking more, the defendant appropriated by doing what he was
not authorised to do.

Appropriation as an unauthorised act

Although Lawrence had clear ly broadened the concept of appropr iation by
encompassing consensual taking, there followed a ser ies of decisions which
incorporated a concept of appropriation which recognised the need for some
unauthorised act on the part of the defendant (R v McPherson (1973); Eddy v Niman
(1981); and R v Skipp (1975)). For example, in R v Skipp, the defendant, who had posed
as a haulage contractor, collected three separate loads of produce from London,
intending not to return to Leicester with them as authorised, but to divert to a new
destination and sell them.The question arose as to whether there were one or three
appropriations. On appeal, it was held that the defendant had been rightly charged
with one theft of all the produce.The single appropriation occurred when he diverted
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from the authorised route with dishonest intent; this was the defendant’s first
unauthorised act.

This more restricted conception of appropriation received the support of the
House of Lords in R v Morris (1983). Lord Roskill commenced his judgment by
referring to Lawrence and confirming it as the leading authority on appropriation, but
then went on to deliver a speech which appeared to be inconsistent with that earlier
decision.The case involved defendants who had switched price labels in a supermarket
with the intention of paying a lower price for the goods. In dismissing the appeal, the
House of Lords held that the switching of price labels did amount to an appropriation
because it was an assumption of the owner’s right to determine what price the goods
were sold at. Lord Roskill held that the concept of appropriation involved ‘... not an act
expressly or impliedly authorised by the owner but an act by way of adverse
interference with or usurpation of those rights’. It was also made clear that an
appropriation occurs when any of the rights of an owner had been assumed, there is
no need for the prosecution to prove that all the rights of an owner have been
usurped.

It seems clear that the concept of appropriation as formulated in Morris stands in
direct contradiction to that favoured in Lawrence. For example, the shopper who takes
goods from a supermarket shelf and places them in the trolley provided, with a secret
intention to steal, would not appropriate according to Morris, since there is no
unauthorised act, but would appropriate according to Lawrence, since there can be an
appropriation even with consent.

The uncer tainty created by the contradiction between Lawrence and Morris
continued for a decade, with the courts sometimes following the former (R v Philippou
(1989); Dobson v General Accident Fire and Life Assurance (1989)) and sometimes the
latter (R v Fritschy (1985)). This unsatisfactory state of affairs finally appears to have
been resolved by the decision of the House of Lords in R v Gomez (1992) which came
down in support of the Lawrence concept of appropriation.

The appropriate appropriation?

As we have seen, whether or not an appropriation takes place, where the defendant’s
acts were consented to by the owner of the property allegedly stolen has been a
matter of considerable controversy. However, it seems that the issue has been settled,
at least for the time being, by the House of Lords. In R v Gomez (1992), the defendant
was employed as an assistant manager at an electrical goods shop. He sought
authorisation from the shop manager to supply electrical goods on the basis of
cheques which he knew to have been stolen. The manager instructed him to make
enquiries of the bank in order to establish whether the cheques were likely to be
honoured. Gomez later told the manager that the cheques were ‘as good as cash’ and,
on this basis, the goods were supplied.The cheques were subsequently returned with
an order not to pay because they had been stolen and Gomez was eventually
convicted of two counts of theft.

His appeal to the Court of Appeal was allowed on the ground that the transfer of
the goods was ‘... with the consent and express authority of the owner and that
accordingly there was no lack of authorisation and no appropriation’. An approach
clearly based on the Morris conception of appropriation.The Crown then appealed to
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the House of Lords. The appeal was allowed and the convictions were restored. The
strict ratio decidendi of the case is that there can be an appropriation, even if the act in
question was expressly or impliedly authorised by the owner, provided that
authorisation was produced by fraud or deception. However, the obiter statements do
not appear to distinguish between consent freely given and consent induced by fraud.
This opens up the possibility of a very broad formulation of appropriation, in which
consent is simply irrelevant quite irrespective of whether or not it has been induced by
any deception. According to this view, any interference with property belonging to
another, with or without consent, would amount to an appropriation. Of course,
whether or not it would amount to theft depends upon proof of dishonesty and an
intention to permanently to deprive.

Lawrence was approved of as the foundational authority for the decision in Gomez.
While the actual decision in Morris was said to be correct, statements in their
Lordships’ speeches, to the effect that an act expressly or impliedly authorised by the
owner could never amount to an appropriation, were said to be wrong. However,
approval was given to Lord Roskill’s statement in Morris that the assumption by the
defendant of any of the r ights of an owner was sufficient to amount to an
appropriation within the meaning of s 3(1). It was also held to be irrelevant with
regard to liability under s 1, that the taking did or might constitute the offence of
obtaining property by deception, contrary to s 15 of the Theft Act 1968.

Criticisms of the Lawrence/Gomez concept of appropriation

The weight of academic opinion appears to be in favour of the Morris conception of
appropriation as consisting of an unauthorised act. Several objections can be made to
the Lawrence/Gomez model of appropriation where consent is irrelevant:
• the absence of the words ‘without the consent of the owner’ from s 1 of the Theft

Act 1968 do not necessarily mean to imply that theft could be committed by an
act done with the consent of the owner. As JC Smith notes in his commentary on
the decision in Dobson:
The argument is that ‘appropriates’ was used instead of ‘converts’ only because it is a
word more readily understood by the layman; that it would have been absurd to say
‘converts without the consent of the owner’ and hardly less absurd to say ‘appropriates
without consent’; that larceny itself could be committed by conversion as well as by
taking without consent; and that larceny by conversion, not larceny by taking, was the
model for the Theft Act. ([1990] Crim LR 274.)

• Since, according to Lawrence/Gomez, there can be an appropriation with the
owner’s consent and that the defendant can appropriate property while he
becomes the owner of it, the distinction between s 1 theft and s 15 deception
becomes very blurred. Many cases which would normally be considered as
obtaining property by deception would also constitute theft.

• As a result of the decisions in Lawrence and Gomez, the concept of appropriation
has become almost meaningless. In his commentary on Gomez, JC Smith writes:
Anyone doing anything whatever to property belonging to another, with or without the
authority or consent of the owner, appropriates it: and, if he does so dishonestly and
with intent, by that act or any subsequent act, permanently to deprive, he commits theft.
([1993] Crim LR 306.)
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• Since the defendant can appropriate property as he becomes the owner of it, there
would appear to be no need for the property to belong to another at the time of
the appropriation. This further reduces the actus reus requirements for theft and,
when coupled with a non-pejorative concept of appropriation, reduces the conduct
element of the offence almost to vanishing point.Theft, it seems, has become very
close to an Orwellian ‘thought crime’.

The Gallasso case

In R v Gallasso (1993), the defendant was a nurse in a home for severely mentally
handicapped adults and part of her duties involved looking after the patient’s finances.
Each patient had a trust account at a building society into which various benefits were
paid. Gallasso was the sole signatory and made regular withdrawals for the patients
day to day needs. One patient received a cheque for £4,000 which Gallasso paid into a
second trust account which she had opened for him. She later transferred £3,000
from the second to the first account and withdrew the remaining £1,000 which she
paid into her own account. A few months later, another cheque for £1,800 was
received and Gallasso opened, on the patients’ behalf, a new cash card account at the
same building society.

The defendant was charged with three counts of theft: count 1 relating to opening
of the second account and the payment in of £4,000; count 2 relating to the payment
of £1,000 into her own account; and count 3 relating to the opening of the cash card
account. She was convicted on counts 2 and 3 (the jury having acquitted her of count
1 as count 2 was charged as an alternative), the court rejecting a submission of no
case to answer on count 3, made on the basis that there was no evidence of
appropriation on her part.

In allowing her appeal against conviction on count 3, the Court of Appeal was of
the opinion that the payment of a cheque into the patient’s account could not be
regarded as an appropriation since it was evidence of Gallasso affirming the patient’s
rights rather than assuming them for herself.The court seems to have been swayed by
the argument that there must be a taking even though it may be with consent and
that, in this case, the payment in ‘... was not a taking at all’.

Criticisms of Gallasso

It is difficult to see how Gallasso can be correct as regards the importance the court
apparently placed on the need for there to have been a ‘taking’. If an appropriation
requires a ‘taking’, cases such as R v Pitham and Hehl (1976) would have been wrongly
decided and the scope of theft seriously restricted. Such an approach is clearly at odds
with the policy of broadening the concept of appropriation adopted by the House of
Lords in Gomez.

Moreover, the decision seems to imply that not all dealing with property belonging
to another will amount to an appropriation, but only that which constitutes an adverse
interference with the rights of the owner. There are several comments which can be
made about this. First, this interpretation is difficult to reconcile with the comments of
Lord Keith in Gomez, which clearly indicated that any dealing with property belonging
to another would amount to an appropriation. Secondly, there can hardly be an
adverse interference with the rights of the owner if the owner consents to what is
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being done. Finally, the payment of money into another’s account must amount to the
assumption of one of the rights of an owner, since only the owner has the right to
decide which account, if any, that money should be paid into.

It is submitted that Gallasso was, for the above reasons, wrongly decided. However,
the decision does reflect the unwillingness of the Court of Appeal to fully embrace the
broad based and non-pejorative concept of appropriation established in Gomez.

The recipient of a gift

In Mazo (1996), the Court of Appeal had to decide whether a maid was guilty of theft
of large sums of money which had been given to her by her employer, an elderly lady
whose mind was deteriorating. It was held that is was ‘common ground that the
receiver of a valid gift inter vivos could not be the subject of a conviction for theft’ and
the maid’s conviction was quashed.The maid’s appeal was successful, a decision which
is difficult to reconcile with Gomez, since the receiver of a valid gift is assuming the
rights of the owner, notwithstanding the consent of the owner. In this situation, it would
appear that the only issue is whether the defendant was dishonest and the jury had
decided that the maid was. Smith and Hogan (Criminal Law, 8th edn, 1996, p 521)
suggest that the answer is that ‘... however all embracing Gomez may seem, a line must
be drawn where a conviction of theft would cause a conflict with the civil law – in this
case, the law of gift’. If the defendant obtains an absolute, indefeasible right to the
property, it would be unacceptable for a criminal court to hold that the transaction
amounted to theft.

In R v Hopkins and Kendrick (1997), the two defendants who ran a residential
home received gifts from a frail 99 year old lady who was virtually blind and incapable
of managing her affairs. The judge directed that the defendant could be dishonest,
notwithstanding the old lady’s consent, if she was not able to give unconfused and
proper consent. The defendants were convicted and appealed on the basis that the
judge should have directed that the issue of consent was relevant not just to
dishonesty but also to appropriation.

The appeal was dismissed; it was held that the evidence of the old lady’s incapacity
allowed the case to be distinguished from Mazo. It seems then, that a receiver of a
valid gift inter vivos can be guilty of theft and whether or not he is guilty will depend
upon whether it can be established that the receiver was dishonest. Of course, in the
majority of cases involving gifts, the receiver will know that it is a gift and that
accordingly he has the consent of the donor, with the result that the receiver is not
dishonest (s 2(1)(a) and (b) of the Theft Act 1968). However, there will be cases, such
as Hopkins and Kendrick, where there is doubt as to the validity of the consent. It is
knowledge of this doubt which makes the receipt of the gift dishonest and it is
dishonesty which makes the defendant guilty of theft. Of course, there is a conflict
between this line of reasoning and the decision in Mazo, since the jury decided that
the maid was dishonest in that case. This conflict has been resolved by the House of
Lords in R v Hinks (2000) where the reasoning in Mazo was rejected and it was held
that receiving an outright gift can be an appropriation of the property and can amount
to theft.The decision is clearly in line with Hopkins and Kendrick; it has to be accepted
that the effect of Gomez is that many lawful actions now become theft if they are
accompanied by dishonesty and the other requirements of the offence. Professor
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Ashworth in his commentary, in the Criminal Law Review (2000), p 185, on Hashman
and Harrap v UK (2000) has suggested that for this reason, the offence of theft is no
longer of ‘good quality’ and is therefore not compatible with the European Convention
on Human Rights.

All or any of the rights of an owner?

It will be remembered that s 3(1) of the Theft Act 1968 defines an appropriation as
any ‘... assumption by a person of the rights of an owner ...’. Since ownership confers
many rights, for example, the right to sell the property, give it away, destroy it, control
its physical whereabouts, use it, etc, the question arises as to whether it is necessary to
assume all or any of these rights for there to be an appropriation. In Morris, the House
of Lords held that an assumption of any of these rights would be sufficient.This aspect
of Morris was confirmed by the House of Lords in Gomez.

Belonging to another at the time of the appropriation

In both Lawrence and Gomez, the defendant obtained proper ty by deception.
According to the civil law of contract, the ownership of property would pass to the
defendant, but the contract would be voidable for fraud. It might, therefore, seem that
the defendants in Lawrence and Gomez would have a defence in that they
appropriated their own property, not ‘property belonging to another’, as required by
s 1 of the Theft Act 1968. However, in Lawrence, Lord Donovan stated that:

‘Belonging to another’ in s 1(1) and in s 15(1) in my view signifies no more than that, at
the time of the appropriation or the obtaining, the property belonged to another ...

In Morris, Lord Roskill went somewhat further by disapproving of the tendency to try
to resolve issues of criminal liability by reference to:

... questions whether particular contracts are void or voidable on the ground of mistake
or fraud or whether any mistake is sufficiently fundamental to vitiate a contract.These
difficult questions should, so far as possible. be confined to those fields of law to which
they are immediately relevant, and I do not regard them as relevant questions under the
Theft Act 1968.

It seems, then, that the cour ts are prepared to treat the ‘belonging to another’
requirement as satisfied if the property belonged to another prior to the act of
appropriation. If this is a correct statement of the position, the law would seem to run
counter to the principle that the actus reus and mens rea should coincide at the same
point in time. However, an alternative interpretation, which goes some way towards
avoiding this conflict with principle, would be that the defendant appropriates the
property at the same time as he becomes the owner of it.

Moreover, since s 5(1) states that property will be regarded as belonging to any
person having in it ‘... any proprietary right or interest ...’, it could be argued that the
right to avoid a voidable contract falls within these terms. If this is correct, then the
property would be regarded as belonging to another, notwithstanding the passing of a
voidable title.
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Mens rea
Dishonesty

There is a negative definition of dishonesty set out in s 2(1) of the Theft Act 1968. A
person is not dishonest if he appropriates in the honest belief that:
• he has a legal right to deprive another of the property (s 2(1)(a));

• he would have the other’s consent if the other knew of the appropriation and the
circumstances of it (s 2(1)(b));

• the person to whom the property belongs cannot be discovered by taking
reasonable steps (s 2(1)(c)).

A positive test for establishing dishonesty was laid down by the Court of Appeal in R v
Ghosh (1982). In cases of doubt, the jury should be given the following direction:

Was the defendant dishonest according to the standards of ordinary decent people? If
yes, did the defendant realise that what he was doing was dishonest by these standards?

In most cases, dishonesty will be unproblematic if the facts alleged by the prosecution
are proved and the defendant lacks one of the negating beliefs set out in s 2(1).
Normally, therefore, the jury need not be directed as to the legal meaning of
‘dishonesty’ (R v Roberts (1987); R v Squire (1990)). However, where there is some
doubt, the jury must be directed in accordance with the model direction laid down in
Ghosh.This direction attempts to achieve a reconciliation between two conflicting lines
of authority, one supporting a purely objective concept of dishonesty (for example, R v
Greenstein (1976)) and the other a wholly subjective approach (for example, R v Gilks
(1972)). In Ghosh, the Court of Appeal clearly rejected the purely objective approach,
‘... however attractive from the practical point of view that solution may be’.
Nevertheless, the court was equally dubious about adopting a wholly subjective
approach since this would involve abandoning ‘... all standards but that of the accused
himself, and to bring about a state of affairs in which “Robin Hood would be no
robber”’. Instead, the court incorporated both positions in a twofold test that would
be put to the jury.

The first question the jury must answer is the objective one of whether the
defendant’s actions were dishonest according to the ‘ordinary standards of reasonable
and honest people’. If the answer to this is yes, then they must go on to consider the
subjective question of whether the defendant himself ‘must have realised that what he
was doing was, by those standards, dishonest’.

In particular, Lord Lane CJ made it quite clear that a defendant is to be regarded
as dishonest even where he believes his actions to be morally justified if he,
nevertheless, realises that ordinary decent people would regard them as dishonest.

Criticisms of the Ghosh test

The Ghosh approach to the question of dishonesty can be criticised on several
grounds. Perhaps the main criticism is that the test presupposes a wide degree of
consensus on what constitutes dishonesty and that, therefore, the term should be
treated as an ordinary word. In a multi-cultural and socially stratified society with
diverse norms and values, what is considered to be dishonest in one segment may be
considered acceptable in another. A defendant from a minority subculture could
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engage in behaviour which he knows would be considered acceptable by the ordinary
and decent people of his community and yet also realise that it is likely to be
considered dishonest by members of the dominant community. The objective limb of
the Ghosh test, in these circumstances, seems capable of operating in a politically biased
way, in that members of underprivileged minority groups could be judged by the
standards of the relatively wealthy majority. Of course, the strength of this criticism
depends on the essentially empirical issue of the degree to which notions of honesty
and dishonesty are shared throughout society.

In par ticular, it is sometimes claimed that the test is likely to result in the
criminalisation of some forms of business activity, where the standards of the
marketplace and the standards or ordinary people might not coincide, ordinary people
not being conversant with what is acceptable in the world of business.

On the other hand, if strictly applied, the Ghosh test could operate to legitimate
many ‘dishonest’ activities which have become ‘acceptable’ parts of business and private
life. Examples would include practices such as exaggerating expenses, perhaps with the
connivance of employers, in order to reduce taxable earnings; taking and using an
employer’s property; misleading social security claims and tax declarations, etc.

Another objection to using the standards of ‘ordinary decent people’ as a test for
establishing dishonesty is that it will inevitably lead to different results in similar cases
(for example, Griew, E, ‘Dishonesty: the objections to Feely and Ghosh’ [1985] Crim LR
341). In Feely (1973), the defendant ‘borrowed’ money from his employer’s safe
intending to repay at a later date, despite a warning that this practice was prohibited.
The Court of Appeal held that the question for the jury should have been whether a
person who takes money in those circumstances with an intention to repay an
equivalent sum is dishonest according to the standards of ordinary decent people.
However, it may well be that different juries would quite sensibly reach different
conclusions on this matter. Of course, such inconsistency would not only offend the
principle of procedural justice that like cases should be treated alike, but could also
affect the efficiency of the criminal justice system by encouraging defendants to plead
not guilty in the hope of getting a jury with a flexible view of current standards of
honesty.

Finally, there appears to be a possible loophole in the Ghosh test in that a
defendant may not have thought about whether ordinary decent people would have
regarded his actions as dishonest, or even if he had, he may not have been able to
form any definite conclusion on the matter.

It is not surprising, in view of the above criticisms of the objective limb of the
Ghosh test, that some commentators have advocated the adoption of a purely
subjective approach. For example, JC Smith (Law of Theft, 6th edn, 1989) suggests that
the test for dishonesty should be ‘knowing that the appropriation will or may be
detrimental to the interests of the owner in a significantly practical way’. However, as
Ashworth, A (Principles of Criminal Law, 1991, p 339) has indicated, although the test
appears to be subjective:

... in reality the notion of significant and practical detriment would probably become a
judgment for the court in all but the rare cases where D could advance a particular
explanation for his own belief. In this sense, the proposed test would not cure any
tendency of the concept of dishonesty to be a tool used on behalf of wealthy people
to convict the poor and members of minority communities ...
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It may be that the Ghosh test, even with its inherent difficulties, constitutes a reasonably
fair way of establishing dishonesty in the context of a multi-cultural and stratified
society.

Intention to permanently deprive

In the vast majority of cases, it will be obvious whether or not the defendant had an
intention permanently to deprive the other of the proper ty at the moment of
appropriation. However, in two situations, the defendant will be deemed to have such
an intention to permanently deprive:
• if it is his intention ‘... to treat the thing as his own to dispose of regardless of the

other’s rights: and a borrowing or lending of it may amount to so treating it if, but
only if, the borrowing or lending is for a period and in circumstances making it
equivalent to an outright taking or disposal’ (s 6(1)); or

• where he parts with the property ‘... under a condition as to its return which he
may not be able to perform ...’ (s 6(2)).

It used to be thought, in relation to s 6(1), that the intention permanently to deprive
would only be deemed to exist if the defendant intended to return the goods in a
fundamentally changed state, so that virtually all of their value would have been lost (R v
Lloyd (1985)). However, in R v Fernandes (1995), the Court of Appeal held that someone
who deals with property knowing that he is doing so in a way which risks its loss, may be
intending to:

... treat the thing as his own to dispose of regardless of the other’s rights and may thus
be regarded as having an intention of permanently depriving the other of it.

Conditional intention to permanently deprive

A conditional intention to permanently deprive the owner of the proper ty is
insufficient to satisfy the fault requirements of theft (R v Easom (1971)). So, for
example, where a defendant takes property with the intention of keeping it if it turns
out to be valuable, there will be no liability for theft. A conviction for theft is only
possible where there is clear evidence that the defendant had a present intention to
permanently deprive. However, the defendant who has a conditional intent to
permanently deprive can be convicted of attempting to steal property that he believed
to be either valuable or in existence, since impossibility is no defence under the
Criminal Attempts Act 1981 (R v Shivpuri (1986)).

Robbery

Definition

Section 8(1) of the Theft Act 1968 provides that:
A person is guilty of robbery if he steals, and immediately before or at the time of doing
so, and in order to do so, he uses force on any person or puts or seeks to put any
person in fear of being then and there subjected to force.
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Actus reus
Force

As can be seen from the above definition, the Theft Act 1968 requires proof of either
the use or the threat of force against the person. Whether force has actually been
used or threatened is a matter for the jury to decide (R v Dawson (1976)).

The force can be used or threatened against any person, not necessarily the
owner of the property (Smith v Desmond Hall (1965)). It is clear that the force, or
threat of force, must be used in order to steal and not for any other reason (R v
Shendley (1970)). Moreover, the use of force, or threat of force, must occur before or
at the time of stealing.The use of force even seconds after the appropriation has taken
place will not amount to robbery. However, the courts have been prepared, on some
occasions, to hold that an appropriation could consist of a continuing act (R v Hale
(1978); R v Lockley (1995)).

Stealing

All the elements required for s 1(1) theft are necessary to establish that the defendant
has stolen for the purposes of robbery. Thus, in R v Robinson (1977), the defendant’s
conviction for robbery was quashed on the basis that, since he honestly believed that
he was entitled to the property in question, he was not dishonest under s 2(1)(a) and
was therefore incapable of committing theft.

Burglary

Definition

Section 9 of the Theft Act 1968 creates two burglary offences.

Section 9(1)(a) of the Theft Act 1968

By s 9(1)(a), a person is guilty of burglary if ‘... he enters any building or part of a
building as a trespasser ...’ with an intention to:
• steal;

• rape;

• inflict grievous bodily harm;

• commit unlawful damage to the building or anything therein.

Section 9(1)(b) of the Theft Act 1968

A person is guilty of this offence if having entered a building or part of a building as a
trespasser he commits or attempts to commit theft, or inflict grievous bodily harm.

Actus reus

Both burglary offences require that the defendant has entered a building or part of a
building as a trespasser.
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Building or part of a building

There is no complete definition of what constitutes a ‘building’ contained in the Act.
The following points should be noted in this respect:
• inhabited vehicles will amount to a ‘building’ for the purposes of the Act, even when

the inhabiting person is not there;
• in Stevens v Gourley (1859), it was stated that a building was ‘... a structure of

considerable size and intended to be permanent or at least to endure for a
considerable length of time’;

• in B and S v Leathley (1979), a large freezer container without wheels and which
was connected to the electricity supply was held to constitute a building;

• in Norfolk Constabulary v Seekings and Gould (1986), a lorry trailer with wheels, used
for storage and connected to the electricity supply, was held not to be a building;

• in R v Walkington (1979), a customer who went behind a till counter of a shop was
held to have entered part of a building as a trespasser.

Entry

It is a requirement for both forms of burglary that the defendant enter a building or
part of a building as a trespasser. However, there still seems to be some uncertainty as
to precisely what is necessary to constitute an entry. Although s 9 replaced the old
offences of ‘breaking and entering’, initially, it was assumed that the common law rules
relating to entry would continue to apply. Under these rules, an entry occurred if the
defendant inser ted any par t of his body into the building or if he inser ted an
instrument for the purpose of furthering an offence in the building (but not if the
instrument was inserted merely in order to gain entry). However, in the leading case of
R v Collins (1972), the Court of Appeal decided that the entry must be ‘effective and
substantial’. Although no express reference was made to the old common law, it is
implicit in the judgment that the rule that an insertion of any part of the defendant’s
body would amount to an entry was rejected. Rather than any definite rule, the court
appeared to favour a common sense approach to the question of what would
constitute an ‘effective and substantial’ entry, in the circumstances of individual cases.

The approach adopted in Collins was modified in R v Brown (1985), where the
Court of Appeal said that ‘substantial’ was an unhelpful addition to ‘effective’ and that
the jury ought to be asked only to consider whether the entry was effective. However,
this raises the question of for what purpose the entry should be effective? In Brown,
the defendant had been convicted of burglary following evidence that he had lent
through a broken shop window with the top half of his body and had rummaged for
goods inside. He appealed on the ground that he had not ‘substantially’ entered a
building, since half his body had remained outside. Not surprisingly, the conviction was
upheld since there was an ‘effective’ entry as he could easily give effect to his purpose
with only half his body inside the shop.This clearly indicates that the effectiveness the
court had in mind related to the ulterior offence he was intending to commit inside
the building, in this case, theft of articles through the shop window.

However, if effectiveness must relate to the ulterior offence that the defendant
intends to commit in the building, how could Collins, who climbed through a bedroom
window with the intention of raping a girl, be said to have made an effective entry at
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the moment he stepped over the sill? An even clearer example is provided by the thief
who, intending to steal jewellery from an upstairs bedroom, enters the building by
climbing through a downstairs window. He can hardly be said to have made an
effective entr y in relation to the crime he intends to commit, as he may be
apprehended immediately: the bedroom door might be locked or there might not be
any jewellery in the house. It is submitted that a requirement that the effectiveness of
an entry must relate to the ulterior offence would substantially and unacceptably
narrow the scope of burglary.

In R v Ryan (1996), the defendant had become trapped by a window with just his
head and arm inside the building, his argument that his act was not capable of
amounting to an entry, because he could not have stolen anything, was rejected.
Although neither case expressly overrules Collins, it is difficult to escape the conclusion
that Brown indicates that the entry need not be substantial, while Ryan indicates that it
need not be effective either. It would appear that the courts, without acknowledgment,
are tending to revert to the old common law rules regarding entry.

As a trespasser

The defendant must not only enter a building, he must do so as a trespasser. A
defendant who has permission to enter for particular purposes, but then exceeds the
express or implied conditions of entry, will enter as a trespasser. For example, in R v
Smith and Jones (1976), the defendants had permission to enter the house of Smith’s
father for normal domestic purposes, but not in order to steal the television set. The
defendant must know or be reckless in the Cunningham sense as to whether his entry
is trespassory (R v Collins (1972)).

Trespass: the conflict between Collins and Smith and Jones

Just as the decision in Collins appears to conflict with that in Brown, as regards precisely
what the effectiveness of the entry must relate to, so too does it seem to conflict with
R v Smith and Jones (1976) as to what constitutes trespass.

In Collins, the defendant having climbed a ladder to look through a bedroom
window, discovered a naked girl asleep on her bed. He then stripped off his clothes,
with the exception of his socks (to better equip him to make a rapid escape), and
climbed onto the window sill. At this point the girl awoke and, mistaking the defendant
for her boyfriend, invited him in. It was only after intercourse had taken place that the
girl realised her mistake. A fundamental issue was whether the defendant had entered
the building before he was given permission to enter, in which case he had entered as
a trespasser, or after, in which case he had not.According to Edmund Davies LJ:

Unless the jury were entirely satisfied that the appellant made an effective and substantial
entry into the bedroom without the complainant doing or saying anything to cause him
to believe that she was consenting to his entering it, he ought not to be convicted of the
offence charged.The point is a narrow one, as narrow maybe as the window sill which
is crucial to this case. But this is a criminal charge of gravity and, even though one may
suspect that his intention was to commit the offence charged, unless the facts show with
clarity that he in fact committed it he ought not to remain convicted.

Clearly, it is not enough that the defendant would be classified as a trespasser in civil
law; the criminal offence of burglary requires that he knew, or was at least reckless as
to whether he was a trespasser. Equally clearly, and somewhat surprisingly, the Court of
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Appeal was not prepared to hold that the defendant’s alleged conditional intention to
rape invalidated the permission to enter.

This latter point stands in sharp contrast with the decision in R v Smith and Jones
(1976). The defendants entered a house belonging to Smith’s father and stole two
television sets.They were convicted of burglary contrary to s 9(1)(b) and appealed on
the ground that they had permission to go into the house and thus could not have
been trespassers. Although Smith’s father gave evidence to the effect that his son
would never be a trespasser in his house, the Court of Appeal upheld the convictions.
James LJ applied the reasoning of Lord Atkin in Hillen and Pettigrew v ICI (Alkali) Ltd
(1936) that a general licence to an invitee:

... only extends so long as and so far as the invitee is making what can reasonably be
contemplated as an ordinary and reasonable use of the premises ... he is not invited to
use any part of the premises for purposes which he knows are wrongfully dangerous
and constitute an improper use.

It followed from this that Smith had entered ‘in excess of the permission’ given by his
father since that permission related to normal domestic purposes and did not extend
to theft.

According to the same logic, Collin’s entry should have been trespassory since the
girl would have hardly invited him in if she had known of his conditional intention to
rape her. This conflict between the relatively narrow conception of trespass in Collins
and the much broader conception of trespass in Smith and Jones remains to be
resolved. Ashworth (Principles of Criminal Law, 1991, p 345) favours the Collins
approach on the ground that the essential difference between burglary and theft is
that the former often involves fear, threat or an intrusion into the victim’s home,
making it a far more serious offence. Where the person who enters has a general
permission to do so, these ‘aggravating’ features are unlikely to be present and so, in
these circumstances, the appropriate offence would be one of theft.

Implications of Smith and Jones

It is perhaps worth noting some of the implications that the broad conception of
trespass contained in Smith and Jones would have in a shopping context. A person who
enters a shop with an intention to steal (or rape, cause grievous bodily harm or
criminal damage) inside would commit a s 9(1)(a) burglary at the moment of entry. If
he then picked up any item with the mens rea of theft (that is, dishonesty and an
intention permanently to deprive), not only would he commit a s 1 theft, but
simultaneously a s 9(1)(b) burglary. If, however, the defendant formed the intention to
steal after he had entered the building, he would not be liable for either form of
burglary, unless he entered part of the building (for example, the area behind the
counter or a storeroom) with that intention.

Conditional intention

We noted earlier in this chapter that a conditional intention permanently to deprive
someone of property is insufficient to sustain a charge of theft (R v Easom (1971)).
However, in relation to burglary under s 9(1)(a), a conditional intention to steal, rape,
cause grievous bodily harm or criminal damage will suffice (AG’s Reference (Nos 1 and
2 of 1979) (1979)).
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Criminal damage

Definitions
Section 1(1) of the Criminal Damage Act 1971

This sub-section provides that the ‘basic offence’ of criminal damage is committed
where:

A person who, without lawful excuse, destroys or damages any property belonging to
another, intending to destroy or damage such property or being reckless as to whether
any such property would be destroyed or damaged.

Section 1(2) of the Criminal Damage Act 1971

This sub-section states that an ‘aggravated’ offence is committed where:
A person who without lawful excuse destroys or damages any property, whether
belonging to himself or another:

(a) intending to destroy or damage any property or being reckless as to whether any
property would be destroyed or damaged; and

(b) intending by the destruction or damage to endanger the life of another or being
reckless as to whether the life of another would be thereby endangered.

Section 1(3) of the Criminal Damage Act 1971

This sub-section provides that where property is destroyed or damaged by fire, the
offence is charged as arson and is punishable with a maximum sentence of life
imprisonment.

Actus reus
Property

Property is defined is s 10(1) as anything of ‘... a tangible nature, whether real or
personal, including money ...’. Although somewhat similar to the definition of ‘property’
provided in s 4 of the Theft Act 1968, it should be noted that criminal damage can be
committed in relation to land, while land cannot be stolen. Conversely, intangible
property can be stolen, but cannot be the subject of criminal damage.

Belonging to another

The property must belong to another for the purposes of s 1(1) criminal damage, but
need not belong to another in relation to the s 1(2) offence (R v Merrick (1996)).

Property will be treated as ‘belonging to another’, for the purposes of s 1(1), if that
other has custody or control of it or has any proprietary right or interest in it or has a
charge on it (s 10(2)).

Damage

Whether proper ty has been destroyed or damaged will depend upon the
circumstances of each case, the nature of the article and the way in which it is affected.
The following cases provide illustrations of acts which were held to have amounted to
criminal damage:
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• in Blake v DPP (1993), a biblical quotation written on a concrete pillar with a marker
pen was held to amount to criminal damage;

• similarly, in Hardman and Others v Chief Constable of Avon and Somerset Constabulary
(1986), the spraying of human silhouettes by CND supporters on pavements was
held to constitute damage notwithstanding that the figures would be washed away
by the next rainfall;

• in Roe v Kingerlee (1986), it was held that the application of mud to the walls of a
cell could amount to damage as it would cost money to remove it;

• the unauthorised dumping of waste on a building site, which cost £2,000 to
remove, was held to constitute criminal damage in R v Henderson and Battley
(1984);

• in Samuel v Stubbs (1972), criminal damage was held to have been done to a
policeman’s helmet when it had been jumped upon causing a ‘temporary functional
derangement’.

The following two cases illustrate actions which were not held to have amounted to
criminal damage:
• in A (A Juvenile) v R (1978), a football supporter who spat on a policeman’s coat

was found not to have committed criminal damage since the coat did not require
cleaning or other expenditure;

• a scratch caused to a scaffolding bar did not amount to criminal damage in Morphitis
v Salmon (1990) since its value or usefulness was not impaired.

Mens rea
The ‘basic’ s 1(1) offence

The mens rea required for the basic offence of criminal damage is an intention to do
an act which would cause damage to property belonging to another; or being reckless,
in the Caldwell sense, in relation to such an act.

The ‘aggravated’ s 1(2) offence

The mens rea for this more serious form of criminal damage consists of an intention to
damage property and an intention that the damaged property endanger life; or
recklessness, in the Caldwell sense, as to whether this occurs.

There is no need for life to actually be endangered; all that is required is that the
defendant intended the damage to endanger life, or was reckless as to whether life was
endangered (R v Dudley (1989)). However, the defendant’s mens rea as to whether life
is endangered must extend to the consequences of the criminal damage, and not be
limited merely to the act causing the damage. For example, in R v Steer (1980), the
defendant’s conviction under s 1(2) for firing rifle shots at the windows of his victim’s
house was quashed on appeal. There was no evidence that he intended or was
reckless as to whether the broken glass, as opposed to the shots themselves, would
endanger life (see also R v Webster (1995); R v Warwick (1995)).
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Defences
Honest belief in the owner’s consent

Honest belief in the owner’s consent is a defence under s 5(2)(a) which provides that
a person will have a lawful excuse if:

... he believed that the person or persons whom he believed to be entitled to consent
to the destruction of or damage to the property in question had so consented, or
would have so consented to it if he or they had known of the destruction or damage
and its circumstances.

Defence of property

Under s 5(2)(b), the defendant will have a lawful excuse if, in order to protect
property, he damaged other property, provided he believed that the property was in
immediate need of protection and that the means of protection were reasonable in
the circumstances. Section 5(3) clearly provides that the defendant’s belief that his
actions are reasonable does not itself have to be reasonable. However, the courts have
sometimes appeared reluctant to judge defendants on the basis of what they
considered to be reasonable in the circumstances (see Blake v DPP (1993)).
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Common elements

As we have seen, following the decision of the House of Lords in R v Gomez (1992),
the distinction between theft and deception has become rather blurred. It seems that
virtually all cases of obtaining property by deception could now be prosecuted as
theft, although the reverse is not true as there are many ways of appropriating
property that do not involve a deception. The crucial difference between the two
offences, which has been undermined, is that, in relation to the deception offences, the
owner of the property voluntarily parts with it following a deception by the defendant.

All the deception offences contained in this chapter share four elements in
common.These elements are:
• there must be a deception;

• the deception must be ‘operative’ in that it must cause the obtaining of:
(a) property (s 15 of the Theft Act 1968);
(b) pecuniary advantage (s 16 of the Theft Act 1968);
(c) services (s 1 of the Theft Act 1978);
(d) remission of a liability (s 2(1)(a) of the Theft Act 1978);
(e) waiting or forgoing a payment (s 2(1)(b) of the Theft Act 1978);
(f) exemption from or abatement of liability (s 2(1)(c) of the Theft Act 1978);

• the defendant must intend or be reckless as to whether he deceives;

• the defendant must be dishonest.

These four elements will be considered in turn.

Deception

The essence of deception is ‘... to induce a man to believe that a thing is true which is
false’ (per Buckley J in Re London and Globe Finance Corporation Ltd (1903)) and s 15(4)
of the Theft Act 1968 makes it clear that this can occur as a result of words or
conduct.

Deceptions may be express, where the prosecution must prove that the
statement is untrue; or implied, where it is necessary for the prosecution to prove that
the defendant intended (or is reckless whether) his words and conduct imply an
untruth to the victim. It is not enough for the prosecution merely to show that certain
facts may be reasonably inferred from the defendant’s words and conduct.

Examples of implied representations by conduct include the person who writes a
cheque (impliedly representing that he has an account at the issuing bank and that the
cheque will be paid) and the motorist who fills his car with petrol at a service station
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(impliedly representing that he will pay). Moreover, it seems clear that there is a duty
to undeceive in circumstances where a representation which was true when it was
made, becomes false prior to the obtaining. In DPP v Ray (1974), the House of Lords
held that a person who enters a restaurant and orders a meal is impliedly representing
by his conduct that he will pay. The defendant in this case did intend to pay, but later
discovered that he had insufficient funds to cover the bill and remained silent as to this
change in circumstances. He continued the representation by remaining seated until
the waiters left the dining area unattended and then ran out without paying. It was
held that the very fact of remaining in the restaurant and continuing to behave as a
bona fide customer amounted to a misrepresentation and, therefore, a deception.

Similarly, in R v Firth (1990), the failure of a consultant to comply with his
contractual duty to inform the Area Health Authority as to whether patients referred
by him to a NHS hospital were private patients was held to be a deception.

In R v Rai (1999), the defendant applied for a grant to install a downstairs
bathroom for the use of his mother, who was elderly and unwell. Two days after he
had been notified of the approval of the grant, his mother died. He failed to notify the
council of this fact and allowed the building work to be carried out. At the defendant’s
trial for obtaining services by deception contrary to s 1(1) of the Theft Act 1978, it
was held on appeal that his failure to inform the local authority of his mother’s death
amounted to a deception. It would seem that where a defendant has a duty under the
civil law to act, then failure to act can amount to a deception for the purposes of the
criminal law. In the present case, the civil duty to act arises from the rule in contract
law that a representor has a duty to speak when he makes a material statement which
is true when he makes it, but becomes untrue before the other party enters into the
contract in reliance on it (With v O’Flanagan (1936)).

Although most deceptions will consist of representations of fact, s 15(4) makes it
clear that a deception as to law will suffice. A possible example of this would be where
a dishonest lawyer informs his client that he is under a legal obligation to make certain
payments when he is not.

What cannot amount to a deception is a mere statement of opinion, although
distinguishing between fact and opinion can be problematic. If the defendant knows of
facts which contradict what he is saying, then there will be a deception even if the
statement is expressed in the form of an opinion. For example, in R v King (1979), a
defendant who knew the recorded mileage of a car to be inaccurate committed a
deception by stating that ‘it may be incorrect’, since this implied that as far as he knew
it was accurate. On the other hand, the car salesman who knowingly exaggerates the
merits of a car by asserting that it is ‘a good runner’ is unlikely to commit the offence
of deception since the courts have tended to adopt a lenient approach on the basis
that ‘puffs’ of this kind are unlikely to deceive anyone (R v Bryan (1857)).

The deception must be operative

In order to secure a conviction under ss 15 and 16 of the 1968 Act or ss 1 and 2 of
the 1978 Act, the prosecution must prove not only that there was a deception, but
also that the deception operated to enable the defendant to obtain the property,
pecuniary advantage, service or evasion of liability. In other words, the deception must
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have preceded the obtaining and must have caused the victim to obtain the property,
services, etc. If the victim is not affected by the deception, but allows the obtaining to
take place anyway, none of these offences will be committed (R v Hensler (1870)).

In most cases where there is an express deception, the normal rules for
establishing causation can be applied (see above, Chapter 2). In R v Laverty (1970), a
case involving the sale of a stolen car, the alleged deception was that the car did not
bear its original number plates. However, the answer to the ‘but for’ test – but for this
deception would the defendant have obtained the purchase price? – was yes, indicating
a non-operative deception. The victim bought the car because he believed the
defendant was authorised to sell it and there was no evidence to show that he would
have minded that the car did not bear its original plates. If the alleged deception had
been that the defendant represented that he was authorised to sell the car, then this
might well have amounted to an operative deception.

Somewhat more problematic are the cases where there is a deception implied by
conduct. In these cases, the courts seem prepared to adopt a somewhat broader
concept of causation.This approach is illustrated by the case of MPC v Charles (1977),
where the defendant had purchased gambling chips at a casino by using his cheque
card to cash cheques to a total value of £750.The House of Lords held that there was
a deception since this conduct impliedly represented that the defendant had the bank’s
authority to use the cheque card to this extent. In fact, the defendant had grossly
exceeded his agreed overdraft limit of £100 and therefore clearly lacked such
authority. Having determined that there was a deception, the next step was to
establish that it was operative, in the sense that it caused the obtaining of the cash, and
it is at this point that the judgment becomes controversial.

In evidence, the casino manager stated that he was prepared to cash the cheques
because he knew that payment would be made by the bank.This tends to suggest that
the defendant’s deception did not cause the obtaining, in that it did not operate on the
victim’s mind. It seems that it was the bank’s guarantee of payment which caused the
manager to cash the cheques, rather than the defendant’s implied representation that
he had authority to use the card. On the other hand, the manager had also stated that
he would not have cashed the cheques if he had known that the defendant was not
authorised to use the cheque card to that extent. Somewhat surprisingly, in view of the
evidence, the House of Lords held that the victim had accepted the cheques because
he was deceived by the defendant into believing that the he had authority to use the
card.

Similarly, in DPP v Ray (1974), as we have already noted, a customer in a restaurant
made a continuing representation that he would pay, by the very act of remaining at
the table, eating food and ordering coffee. Adopting the approach outlined above, the
House of Lords held that this deception was operative, in the sense that if the waiter
had known of the defendant’s change of mind, then it is extremely unlikely that he
would have left him alone. Of course, this is not causation in the direct sense that the
waiter left the room because he still believed the defendant’s original representation
that he would pay remained true.

As Ashworth has noted, the causation test which the courts apply in these cases is
not one of actual causation, but of hypothetical causation (Principles of Criminal Law,
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1991, p 352). According to this broader test, the question is not whether the
defendant’s deception actually operated on the victim’s mind causing him to part with
the property, but whether the victim would have acted in the same way if he had
known the true position. The fact that in reality the victim did not know, and did not
take any steps to discover the truth, is irrelevant.

This hypothetical test of causation has been criticised on the ground that it is
inconsistent with the legislature’s use of the concept of deception. According to the
Criminal Law Revision Committee, the term ‘deception’ can be distinguished from
‘fraud’ or ‘false pretences’, in that it emphasises the effect that the offender actually
produced on the mind of the person deceived (CLRC, Theft and Related Offences, 8th
Report, 1966, Cmnd 2977, London: HMSO, para 87). Yet, decisions such as those
discussed above effectively negate this requirement. Another criticism is that the
hypothetical test conflicts with established principles, in so far as it deviates from the
need to establish an ‘operative and substantive’ cause (Smith, ATH, ‘The idea of criminal
deception’ [1982] Crim LR 721).

These cases can be understood as embodying a conflict between the principles of
causation (as traditionally understood), and the policy of widening the net of criminal
liability in order to convict culpable defendants, even in circumstances when the alleged
misrepresentation was never actively considered as a reason for action by the victim.
Clearly, social defence policy reasons have proved powerful enough to draw the courts
away from both the traditional doctrine of causation and the intention of the
legislature.

Intention/recklessness as to deception

Section 15(4) of the Theft Act 1968 makes it clear that the prosecution must prove, as
part of the requisite mens rea for obtaining property by deception, that the defendant
intended to deceive or was reckless as to whether he deceived. Section 16(3)
incorporates the same requirement in relation to the offence of obtaining a pecuniary
advantage, while s 5(1) of the Theft Act 1978 incorporates it in relation to offences
under ss 1 and 2 of that Act.

Although there is no direct authority on the point, there seems to be a consensus
among academic commentators, given the subjective element in dishonesty, that
Caldwell recklessness cannot apply to deception offences. This is because it seems
rather improbable that a defendant could have failed to realise that there was an
obvious risk that he might be deceiving another and yet at the same time have realised
that his conduct would be considered dishonest by the standards of ordinary people. It
is submitted that recklessness in relation to the deception offences involves more than
simple negligence on the part of the defendant, and must amount to the conscious
taking of an unjustified risk of deceiving someone. There is some support for this
position, which favours the adoption of Cunningham recklessness in relation to the
deception offences, to be found in the judgments in R v Staines (1974) and Large v
Mainprize (1989).

It follows that a defendant may be convicted not only where he knows that what
he represents is virtually certain to be untrue, but also where he is aware that his
representation may or may not be true.
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Dishonesty

Unlike dishonesty in relation to theft, to which s 2(1) applies, there is no negative
definition of dishonesty expressly provided in relation to the deception offences.
However, the Criminal Law Revision Committee have indicated that this omission
exists in order to avoid unnecessary legislative complications and that:

... a person who uses deception in order to obtain property to which he believes himself
entitled will not be guilty, for though the deception may be dishonest, the obtaining is
not. (CLRC, Theft and Related Offences, 8th Report, 1966, Cmnd 2977, London: HMSO,
Cmnd 2977, para 88.)

It appears, in line with theft, that an honest belief in a legal right to deprive an owner of
property or obtain a pecuniary advantage, service or evasion of liability will, despite the
absence of a negative definition of dishonesty, nevertheless operate as a defence. In
other cases, the Ghosh direction should be given to the jury where there is some
doubt as to dishonesty.

Obtaining property by deception

Definition

Section 15(1) of the Theft Act 1968 provides:
A person who by any deception dishonestly obtains property belonging to another, with
the intention of permanently depriving the other of it, shall ... be liable ...

Actus reus

Property belonging to another

Section 34(1) provides that ss 4(1) and 5(1), relating to property belonging to another,
should apply generally for the purposes of the Act. The concepts of ‘property’ and
‘belonging to another’, therefore, have a similar meaning to that already noted in
relation to s 1 theft (see above, Chapter 6).

Obtaining

Section 15(2) provides:
For the purposes of this section a person is to be treated as obtaining property if he
obtains ownership, possession or control of it and ‘obtains’ includes obtaining for
another or enabling another to obtain or to retain.

Clearly, the actus reus of the offence will be committed where the defendant induces
the victim to sell, give or loan property. However, it seems that the offence would not
be committed where the defendant is, by deception, allowed to retain property of
which he already had possession or control. The appropriate charge in these
circumstances would be one of theft, by virtue of s 3(1).

However, following the decision in R v Gomez (1993) – that consent is irrelevant
to appropriation – there would now seem to be a large area of overlap between ss 1
and 15.
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Deception

Section 15(4) provides:
For the purposes of this section, ‘deception’ means any deception (whether deliberate
or reckless) by words or conduct as to fact or as to law, including a deception as to the
present intentions of the person using the deception or any other person.

Obviously, to constitute a deception the statement must be untrue (R v Deller (1952)).
Moreover, a statement of mere opinion cannot amount to a deception. A deception
can only work on a human mind so a machine cannot be deceived (Davies v Flackett
(1972)). As we have already noted, conduct can amount to a deception (DPP v Ray
(1974)).

Causation

The deception must be operative in the sense that it must cause the obtaining of the
property. It follows that the ‘but for’ test and other rules relating to causation, noted
above in Chapter 2, are relevant to deception.

In R v Collis-Smith (1971), the defendant, having filled his car with petrol, falsely told
a garage attendant that his employer would pay. On appeal, it was held that the
deception could not have been operative since it was not made until after the
property in the petrol had already passed to the defendant.The appropriate charge in
these circumstances would have been under s 2 of the Theft Act 1978 (see below,
p 103).

Mens rea

The mens rea for the s 15 offence consists of three elements:
• intention or recklessness (in the Cunningham sense) in relation to the deception;

• dishonesty;

• intention to permanently deprive.

Both the Ghosh test and the s 6 provisions relating to an intention to permanently
deprive, apply to the s 15 offence. However, the s 2(1) negative definitions of
dishonesty do not apply.

Issuing cheques on the defendant’s account

Where a defendant issues a cheque, there is an implied representation that the
cheque will be honoured on presentation. In R v Gilmartin (1983), Lord Goff LJ stated
this principle in the following terms:

... by the simple giving of a cheque, whether postdated or not, the drawer impliedly
represents that the state of facts existing at the date of delivery of the cheque is such
that, in the ordinary course, the cheque will, on presentation for payment on or after
the date specified in the cheque, be met.

Of course, the represented ‘state of affairs’ mentioned by Lord Goff is that there are
sufficient funds in the account, or that sufficient funds will be paid in before the cheque
is presented, or that there is an agreed overdraft facility to cover the cheque.
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In MPC v Charles (1977), the use of a cheque card was held to impliedly represent
not only that the bank would meet the cheques, but also that the defendant has the
authority to use the cheque card. Similarly, in R v Lambie (1981), it was held that the
use of a credit card implies not only that the credit card company will pay the relevant
sum to the retailer, but also that the defendant had the authority to use the credit card
for the purpose in question.

It is clear from the above cases that the use of a cheque book, cheque or credit
card all involve implied representations to the effect that payment will be made on the
due date. Moreover, as we have already seen, the courts are prepared to treat the
issue of whether these representations are operative as unproblematic.

It follows that a defendant who issues a cheque (unsupported by a cheque card),
knowing that there are insufficient funds to cover it in his account, would incur liability
for obtaining property by deception from the retailer, contrary to s 15 of the 1968
Act, or possibly services contrary to s 1 of the 1978 Act. Since the bank would be
unlikely to honour the cheque in these circumstances, there would be no possibility of
liability for either theft or obtaining a pecuniary advantage by deception from the bank.

Where the defendant issues a cheque supported by a cheque card, knowing that
there are insufficient funds in the account, there would, once again, be liability in
relation to obtaining property or services by deception from the retailer contrary to
s 15 of the 1968 Act or s 1 of the 1978 Act respectively. However, since the bank is
contractually bound to honour the cheque in these circumstances, the defendant
would also commit an offence under s 16 of the 1968 Act by obtaining a pecuniary
advantage (being allowed to borrow by way of overdraft) by deception.The fact that
the deception is exercised on the retailer and the pecuniary advantage is obtained
from the bank would not affect liability.

Whether the defendant would also be committing theft against the issuing bank is
somewhat more problematic. In R v Navvabi (1986), the defendant had been convicted
of theft having drawn cheques on his account, supported by a cheque card, when
there were insufficient funds to cover them in the account. The Court of Appeal
quashed his conviction on the ground that the defendant’s use of the cheque and
cheque card merely gave the payee a contractual right to payment as against the bank.
It followed that there was no assumption of the bank’s rights in relation to its funds,
either at the time the cheque was made out or at the time the payment was made. It
would appear from this judgment that the payment of money by the bank to the
payee could only be regarded as an appropriation if the bank was directly authorised
by the defendant. In this case, the bank made the payment to the payee because of the
contractual obligations arising as a result of the use of the cheque card, and not
because it wished to respond to the defendant’s instructions.

However, one point made in R v Morris (1984) and confirmed in R v Gomez
(1992) was that an appropriation could consist of the assumption of any one of the
rights of an owner. Following from this, it could be argued that one of the rights of an
owner is to determine precisely when contractual obligations with a third party will
arise and, that by the unauthorised use of a cheque supported by a cheque card, the
defendant had assumed this right.
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In relation to the use of a credit card in excess of an agreed spending limit, there
will once again be liability for obtaining property by deception, contrary to s 15, as
against the retailer. However, as it seems somewhat strained to regard a credit card
account as an overdraft facility, a charge of obtaining a pecuniary advantage by
deception contrary to s 16 would be inappropriate. Another possibility, since most
credit card companies now make a charge for their services, would be a charge of
obtaining services by deception contrary to s 1 of the Theft Act 1978.

Issuing cheques on another’s account

Where a defendant takes another’s cheque book and forges the signature of the
account holder, he will be liable for obtaining property or services by deception, as
against the retailer, contrary to s 15 of the 1968 Act or s 1 of the 1978 Act. Here, the
defendant makes an implied representation not only that the cheque will be honoured,
but also that he is the person entitled to draw the cheque. In addition to the
deception offences, he will also incur liability under the Forgery and Counterfeiting Act
1981.

Another possible offence would be theft against the account holder, rather than
obtaining a pecuniary advantage by deception against the bank, since the defendant
can hardly have obtained an overdraft facility in these circumstances. It is clear that the
contents of a bank account or an overdraft facility can constitute property belonging
to another for the purposes of the law of theft (R v Kohn (1979); although see R v
Preddy (1996), below). However, it seems equally clear that where a defendant makes
an unauthorised use of a cheque book, in respect of an account which is not in credit
and has no overdraft facility, there cannot be a theft, simply because there is no
property to steal. Of course, in these circumstances a charge of attempted theft would
be more appropriate.

In view of the point made in Morris, and approved in Gomez, to the effect that an
appropriation could consist of the assumption of any of the rights of an owner, it
seems that the drawing, presenting or negotiating of forged cheques would amount to
an appropriation (Chan Man-Sin v R (1988)). The fact that the account holder would
lose nothing, since the bank only has authority to pay the valid cheques of its
customers and, therefore, would be contractually bound to credit his account with the
amount wrongly paid out on the forged cheque, would be irrelevant here. Only the
account holder has the right to make out cheques on his account and it is this right
which is assumed by the defendant.

The problem posed by Preddy

In R v Preddy (1996), the House of Lords held that although the appellants had
obtained mortgages by giving false information, the transfer of money between bank
accounts did not constitute an offence of obtaining property by deception. Although
the effect is exactly the same as if the defendants had obtained property belonging to
the victim, since the victim’s account is debited and the defendant’s account is credited,
in law, nothing which formerly belonged to the victim now belongs to the defendant. A

100 Understanding criminal law



chose in action belonging to the victim has been diminished or extinguished and a
different thing in action belonging to the defendant has been enlarged or created.

In R v Clark (Brian) (2001), the Court of Appeal rejected a prosecution argument
that the above reasoning of the House of Lords in Preddy was merely obiter in relation
to cheques. On the contrary, the court was convinced by both the way Lord Goff had
expressed his judgment in Preddy and by the weight of subsequent authority (R v
Graham (1999)) that the same reasoning applied to cheques as to other forms of
transfer.

Not only does a money transfer such as that which took place in Preddy not fall
within the ambit of s 15, it also does not constitute theft, since there is no act of
appropriation.The diminution of the victim’s bank account is effected by the victim or
the victim’s agents; there is no act of appropriation by the defendant (R v Caresana
(1996)). Of course, if the defendant has direct control of the victim’s bank account and
he dishonestly causes transfers to be made from it, there is a theft (R v Hilton (1997)).

Since, following Preddy, a money transfer brought about by deception will not
constitute theft, there is also no stolen property which could be the subject of an
offence of handling contrary to s 22 of the Theft Act 1968.

Where a defendant obtains a cheque made out in his favour by deception, there is
no offence under s 15, since the chose in action represented by the cheque was never
property belonging to another, but from the moment of its creation belonged to the
defendant. Preddy overrules Duru (1973) on this point.

However logical, the decision of the House of Lords in Preddy created several gaps
in the law, which required urgent plugging if culpable defendants were not to escape
liability.

A legislative solution

The Theft (Amendment) Act 1996 plugs the gaps in the law revealed by Preddy by
inserting a s 15A into the Theft Act 1968. This section creates a new offence of
obtaining a money transfer by deception which covers the situation where one
account is debited and another credited as a result of a deception. This provision
would also cover the situation where the defendant obtains a cheque made out to him
by deception since, when the cheque is honoured, there will be a money transfer.

Section 2 of the Theft (Amendment) Act 1996 also adds a new s 24A to the Theft
Act 1968. This creates a new offence of dishonestly retaining wrongful credits, which
covers instances where transfers of money obtained by deception (now an offence
under s 15A of the Theft Act 1968, as amended) are credited to another account.The
effect of this provision is that a person who commits an offence under s 15A will also
be liable under s 24A if he does not take steps within a reasonable time to divest
himself of the wrongful credit.The section will also apply to a defendant who allows ‘a
wrongful credit’ to be transferred to his account.
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Obtaining a pecuniary advantage by deception

Definition

Section 16(1) of the Theft Act 1968, as amended, provides:
A person who by any deception dishonestly obtains for himself or another any
pecuniary advantage shall ... be liable ... .

Actus reus

The deception must cause the obtaining and ‘deception’ and ‘obtaining’ have the same
meaning as for s 15 above.

‘Pecuniary advantage’ does not include any financial benefit, but is limited to the
following very specific situations:
• being allowed to borrow by way of overdraft;

• taking out a policy of insurance or annuity contract, or obtaining an improvement
of the terms on which the defendant is allowed to do so;

• being given an opportunity to earn remuneration or greater remuneration;

• being given the opportunity to win money by betting.

Mens rea

The requisite mens rea consists of two elements:
• intention or recklessness (of the Cunningham type) in relation to the deception;

• dishonesty.

The Ghosh test as to dishonesty can be used in cases of doubt.

Obtaining services by deception

Definition

Section 1(1) of the Theft Act 1978 provides:
A person who by any deception dishonestly obtains services from another shall be
guilty of an offence.

Actus reus

A ‘service’ is broadly defined in terms of a ‘benefit’ that an individual would be willing to
pay for (s 1(2)).

‘Deception’ has the same meaning as in relation to s 15 of the Theft Act 1968 and
must be operative in the same way (s 5(1)).
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Mens rea

The mental element for this offence consists of an intention or recklessness (in the
Cunningham sense) in relation to the deception and dishonesty. Once again, in cases of
doubt concerning dishonesty the Ghosh direction should be given to the jury.

Evasion of liability by deception

Definitions

Section 2(1) of the Theft Act 1978 creates three offences of evasion of liability by
deception. It would appear that the three offences are not mutually exclusive (R v Holt
(1981)).The offences are committed where a person by deception:

(a) dishonestly secures the remission of the whole or part of any existing liability to
make a payment, whether his own liability or another’s; or

(b) with intent to make permanent default in whole or in part on any existing liability
to make a payment, or with intent to let another do so, dishonestly induces the
creditor or any person claiming payment on behalf of the creditor to wait for
payment (whether or not the due date for payment is deferred) or to forgo
payment; or

(c) dishonestly obtains any exemption from or abatement of liability to make a
payment ... shall be guilty of an offence.

Actus reus

As is common to all the deception offences, the deception must be operative in that it
must cause the securing of the remission of liability.

The ‘liability’ must be an existing legal liability to pay with the exception of s 2(1)(c)
which encompasses future liabilities (R v Frith (1990)).

It would appear that the words ‘secured the remission’ of the liability in s 2(1)(a)
denote nothing less than the total extinguishing of the legal liability to pay. However, it
can be argued, as a matter of civil law, that an existing liability can never be
extinguished by a deception.This is because any agreement to extinguish liability will be
rendered void, or at least voidable, by deception and, therefore, will not be totally
extinguished. If this argument is correct, it is difficult to see how anyone could ever be
liable in relation to s 2(1)(a).

Notwithstanding the above argument, in R v Jackson (1983), the Court of Appeal
upheld the defendant’s conviction under s 2(1)(a) for using a stolen credit card to pay
for petrol and other goods.

Mens rea

The mens rea common to all three offences under s 2 is that the defendant should be
dishonest and intend to deceive or be reckless, in the Cunningham sense, as to whether
he deceives. In addition, for the s 2(1)(b) offence, there must also be an intention to
make permanent default; in other words an intention never to pay the debt.
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Making off without payment

Definition

Section 3(1) of the Theft Act 1978 provides:
... a person who, knowing that payment on the spot for any goods supplied or service
done is required or expected from him, dishonestly makes off without having paid as
required or expected and with intent to avoid payment of the amount due shall be
guilty of an offence.

Actus reus

The offence will not be committed if the payment is not legally enforceable or where
the supply of goods or the doing of the service is contrary to law (s 3(3)).

It seems that for the offence to be complete the defendant must have ‘made off ’
by leaving the premises where payment is due (R v McDavitt (1981)). Failing to pay
includes leaving an inadequate amount, counterfeit notes or foreign currency. It would
also include using another’s cheque or credit card or leaving a cheque that will be
dishonoured. However, it would appear that the offence is not committed if the
retailer consents to the defendant leaving the premises without payment, even if this
consent has been obtained by fraud (Vincent (2001)).

Mens rea

The defendant must know that payment on the spot is required and intend to
permanently avoid payment and to be dishonest.

Handling stolen goods

Definitions

Section 22(1) of the Theft Act 1968 provides:
A person handles stolen goods if (otherwise than in the course of stealing) knowing or
believing them to be stolen goods he dishonestly receives the goods, or dishonestly
undertakes or assists in their retention, removal, disposal or realisation by or for the
benefit of another.

Some of the key terms used in this section are themselves subject to further statutory
definition. For example, s 34(2)(b) states that ‘goods’ includes:

... money and every other description of property except land, and includes things
severed from the land by stealing.

In addition, s 24(4) makes it clear that in order to constitute stolen property the goods
must have been obtained as a result of theft, obtaining property by deception, or
blackmail. However, goods will lose their ‘stolen’ status if they are restored to the
person from whom they were stolen or to other lawful possession or custody
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(s 24(3)). Thus, in Haughton v Smith (1975), tins of meat ceased to be ‘stolen’ when
police took control of the lorry transporting them. It should be noted that where the
stolen goods have been exchanged for other forms of property, that other property
may also constitute ‘stolen goods’. Section 24(2) provides that for goods to be stolen
they must be, or have been, in the hands of the thief or handler and directly or
indirectly represent the stolen goods in whole or in part. For example, if a stolen
picture is exchanged for cash and the cash then used to buy a car ; the picture, the cash
and the car are all stolen goods.

It would appear that choses in action, such as a bank account into which money
obtained in exchange for stolen property has been paid, will constitute stolen goods (R
v Pritchley (1973); AG’s Reference (No 4 of 1979) (1980)). However, where a money
transfer has been obtained by deception as in Preddy, there is no offence under s 22
since there is no stolen property.The Theft (Amendment) Act 1996 fills this gap in the
law by inserting a new s 24A into the 1968 Act, creating an offence of ‘Dishonestly
retaining a wrongful credit’. It should be noted that there is no provision corresponding
to s 24(3) of the 1968 Act which states that stolen goods cease to be stolen when
they are restored to lawful custody or when the right to restoration has been lost. Nor
is there any protection for the bona fide purchaser like that contained in s 3 of the
1968 Act.

Actus reus

Modes of handling

Receiving

Taking possession of the stolen proper ty. It is not necessary to show that the
defendant acted ‘for the benefit of another’.

Removal

Moving the stolen goods from one place to another. The transportation must be ‘for
the benefit of another’.

Realisation

Selling or exchanging the stolen goods. The realisation must be ‘for the benefit of
another’.

Disposal

Destroying or hiding the stolen goods.The disposal must be ‘for the benefit of another’.

Retention

Keeping possession of the stolen goods. The retention must be ‘for the benefit of
another’. It seems that a mere omission to inform the police of the presence of stolen
property will not amount to retention (R v Brown (1970)); however, in R v Kanwar
(1982), a defendant who deliberately misled the police as to the presence of stolen
goods in her home was held to have assisted her husband in their retention.
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As well as the above five modes of handling, it is also an offence to arrange to do any
of these things or to assist in the removal, realisation, disposal or retention of stolen
goods by another person (s 22(1)).

For the benefit of another

All of the above modes of handling, with the exception of receiving and arranging to
receive, require that the defendant act ‘for the benefit of another’. It follows that a
defendant who knowingly sells stolen goods for his own benefit will not be liable for
arranging, assisting or undertaking the realisation of stolen property. The innocent
purchaser would not be ‘another person’ within the meaning of the sub-section (R v
Bloxham (1983)).

Otherwise than in the course of stealing

The above words, included in the definition of the offence, are necessary to prevent
many instances of theft from automatically becoming handling as well. Despite the
decision of the Court of Appeal in R v Pitham and Hehl (1977), it would seem that the
phrase ‘course of stealing’ clearly implies a continuous rather than an instantaneous act.
However, such a continuous act concept entails obvious uncertainties about precisely
when the act commences and terminates.The practical solution is to allow the jury to
decide this matter on a case by case basis.

Mens rea

There are two elements in the mens rea of handling: dishonesty and knowledge or
belief that the goods are stolen.

In relation to dishonesty, the Ghosh test can be applied in cases of difficulty, but
should not be automatically resor ted to (R v Roberts (1987)). A belief that the
property is stolen is a purely subjective matter and should not be equated with what
the reasonable person would have believed in the same circumstances (Atwal v Massey
(1971)).

Where there is evidence that should have made the defendant suspect that the
goods were stolen, the jury are entitled to infer a belief that they were stolen (R v
Lincoln (1980)). However, mere suspicion is not to be equated with such a belief (R v
Grainge (1974)).

In the absence of a satisfactory explanation to the contrary, a jury is entitled to
infer a belief that the property is stolen where there is evidence that the defendant
came into possession of the goods soon after the theft.
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Insanity

Where the defendant claims to have been suffering at the time of the offence from
some sort of mental disturbance or impairment, then automatism, insanity and, in
murder cases, diminished responsibility may all be considered. Automatism, a condition
which consists of the body operating without the control of the mind, has been
discussed in Chapter 2 and diminished responsibility in Chapter 5. It should be noted
that insanity unlike automatism will not provide a defence to crimes of strict liability
(DPP v H (1997)).

Although insanity may also be an issue where the defendant has been remanded
in custody, or at the beginning of the trial itself, most undergraduate courses
concentrate on insanity in relation to the defendant’s mental state at the time of
committing the offence. It is insanity as a defence at the trial which is discussed here.

Definition

In 1843, Daniel M’Naghten, intending to murder Sir Robert Peel, killed his secretary by
mistake. Following his acquittal on grounds of insanity, the judges formulated the so
called M’Naghten rules which have since become accepted as providing a
comprehensive definition of insanity (R v Sullivan (1984)).

According to these rules, it must be proved (by the defence, on a balance of
probabilities) that, at the time the offence was committed, the defendant was labouring
under such a defect of reason, arising from a disease of the mind, so as not to know
the nature and quality of the act he was doing, or, if he did know it, that he did not
know that what he was doing was wrong.

The nature and quality of the act

As we have noted, one of the two grounds for establishing insanity under the
M’Naghten rules is that the defendant’s disease of the mind prevented him from being
aware of his actions. For example, in R v Kemp (1957), the defendant was found not
guilty by reason of insanity when he was unaware of his actions during a ‘blackout’
caused by a disease of the body which affected the mind.

Did not know that the action was wrong

The second ground for establishing the defence is that, because of a disease of the
mind, the defendant did not know that his actions were wrong. ‘Wrong’ in this context
has been interpreted to mean legally as opposed to morally wrong (R v Windle
(1952)).
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Disease of the mind

Although medical evidence will be of relevance, whether a par ticular condition
amounts to a disease of a mind is a legal not a medical question. It seems that any
disease which affects the functioning of the mind is a disease of the mind. Examples
would include epilepsy, diabetes, arteriosclerosis and even sleepwalking (R v Hennessy
(1989); R v Kemp (1957); R v Burgess (1991)).

In the Canadian case of Rabey (1977), it was held that a ‘disassociative state’
resulting from ‘... the ordinary stresses and disappointments of life which are the
common lot of mankind ...’ did not amount to an external cause. It follows that
evidence of such a ‘disassociative state’ would indicate a disease of the mind. However,
evidence of a disassociative state resulting from something qualitatively different to the
ordinary stresses of life, for example, a rape attack, would indicate an external cause (R
v T (1990)).

A malfunctioning of the mind is not a disease of the mind if it is caused by some
external factor such as a blow to the head or the consumption of alcohol or drugs (R
v Quick (1973)); R v Sullivan (1984)). Such an external cause might form the basis of a
plea of non-insane automatism, providing it resulted in a total loss of control of the
mind over the body (see Chapter 2).

It should be noted that, unlike automatism, insanity will not constitute a defence to
crimes of strict liability (R v H (1997)).

Infancy

Rationale

The doctrine of mens rea is based on the presumption that criminal liability should
only be imposed on those who are capable of understanding the nature and
foreseeing the consequences of their actions. Since it is generally assumed that children
below a cer tain age lack this capacity, it follows that they should not be held
responsible for acts which if committed by an adult would be criminal.

Children under 10 years of age

There is an irrebuttable presumption that a child under the age of 10 at the time of the
alleged offence lacks the capacity to form the requisite mens rea (s 50 of the Children
and Young Persons Act 1933).

Children between the ages of 10 and 14 years of age

There is a presumption, where a child is between the ages of 10 and 14 at the time of
the offence, that he or she was not capable of forming the mens rea for the crime in
question.This presumption can be rebutted if the prosecution can prove not only the
actus reus and mens rea, but also that the child acted with mischievous discretion (C v
DPP (1995)). It would seem that ‘mischievous discretion’ means that the child knew
that what he or she was doing was seriously wrong (R v Gorrie (1919)).

108 Understanding criminal law



Children over 14 years of age

Children over 14 incur criminal liability on proof of actus reus and mens rea in the
same way as adults.

Intoxication

The courts have distinguished between voluntary and involuntary intoxication.

Voluntary intoxication

Self-induced intoxication is not so much a defence, but rather a denial of mens rea,
based on mistake. Evidence of drunkenness is introduced to make the mistake more
credible.

Alcohol and ‘dangerous drugs’

Intoxication, negating mens rea, resulting from the voluntary consumption of alcohol or
drugs generally recognised to be ‘dangerous’ will constitute a defence to crimes of
specific intent, but not to those of basic intent (DPP v Majewski (1984)).

Intoxication other than by alcohol or ‘dangerous’ drugs

Intoxication, negating mens rea, resulting from the voluntary consumption of ‘non-
dangerous’ drugs will constitute a defence not only in relation to crimes of specific
intent, but also in relation to those of basic intent, provided the defendant has not
been reckless in consuming them (R v Bailey (1983); R v Hardie (1984)).

The specific/basic intent distinction

Unfortunately, there is no clear overarching principle for distinguishing between crimes
of specific and basic intent. However, it is suggested, as a pragmatic guide, that crimes
which can be committed recklessly will be those of basic intent and those requiring
evidence of intent will be specific intent (MPC v Caldwell (1982)).

Involuntary intoxication

Involuntary intoxication which negates mens rea will be a defence to crimes of both
basic and specific intent. The decision of the Court of Appeal, in R v Kingston (1993),
that the defence will be available even if the defendant formed an intention to commit
the offence, provided there is evidence that he would not have done so but for the
drink was reversed on appeal to the House of Lords. Their Lordships held that a
drunken intent was still an intent (R v Kingston (1994)).

However, if the defendant knows that he is drinking alcohol, but is mistaken as to
its strength, the rules relating to voluntary intoxication apply (R v Allen (1988)).
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The compromise between principle and policy

The existing law relating to voluntary intoxication can be criticised as representing an
unsatisfactory compromise between principle and policy. This compromise can be
clearly identified in the decision of the House of Lords in DPP v Majewski (1977),
where their Lordships acknowledged the fundamental principle that criminal liability
requires the formation of a mental element, by allowing intoxication negating mens rea
as a defence to offences of specific intent. However, they were also influenced by
policy objectives in allowing conviction for basic intent offences despite intoxication,
preventing the formation of the requisite mental element.

Several of the judges in Majewski explicitly accepted that the decision was
unsatisfactory, in that it did not comply with accepted theory. Lord Salmon noted ‘...
that there is a degree of illogicality in the rule that intoxication may excuse or expunge
one type of intention and not another’, while Lord Edmund Davies not only
acknowledged the contradictory nature of the decision, but also clearly indicated the
policy of social defence which produced it:

Illogical though the present law may be, it represents a compromise between the
imposition of liability upon inebriates in complete disregard of their condition (on the
alleged ground that it was brought on voluntarily), and the total exculpation required by
the defendant’s actual state of mind at the time he committed the harm in issue. It is at
this point pertinent to pause to consider why legal systems exist.The universal object
of a system of law is obvious – the establishment and maintenance of order ...

Therefore, in the case of voluntary intoxication, the usual principles of responsibility do
not apply, at least in relation to offences of basic intent.

A compromised compromise?

One attempted justification of the admittedly ‘illogical’ decision in Majewski is that
specific intent offences require proof of intention, which the defendant may lack as a
result of intoxication, whereas basic intent offences are those that can be committed
recklessly. Although a defendant charged with a basic intent offence may not be
subjectively reckless at the time the harm was caused, as a result of intoxication, he is
deemed to have been reckless just by becoming intoxicated.This is because everyone
is assumed to know the risks involved in taking alcohol and ‘dangerous drugs’.

Several objections can be made in relation to this argument. An obvious point is
that the objective recklessness involved in becoming intoxicated effectively replaces the
subjective recklessness required for many crimes of basic intent. Moreover, this
objective recklessness does not relate to the risk of the harm specified in the definition
of the offence in question, but simply relates to the risk of becoming intoxicated. In
addition, because the defendant is deemed to be reckless at the time of becoming
intoxicated rather than at the time the offence is committed, the Majewski rule
conflicts with the general principle of contemporaneity; that the actus reus and mens
rea must exist at the same point in time.

An alternative, more subtle justification was suggested by the court in R v Woods
(1981), where it was held, in relation to basic intent offences, that the jury should
discount the fact that the defendant was intoxicated and consider whether, if the
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defendant had been sober, he would have foreseen the risk in question. According to
this approach, a defendant would not be deemed to be reckless simply by becoming
intoxicated, indeed, the drunken defendant could be acquitted of a basic intent offence
if the jury accepted that he would have lacked the necessary mens rea for the offence
had he been sober.This argument seems to have the support of the Law Commission
(see the Consultation Paper, Intoxication and Criminal Liability, 1993, Law Com No 127,
para 3.20) and Glanville Williams (Textbook of Criminal Law, 2nd edn, 1983).

However, the approach suggested in Woods is open to the convincing objection
that it demands the impossible of jurors, in that they are required to ignore actual facts
and engage in pure speculation in order to try to discover what the defendant would
have foreseen had he not been intoxicated. It is submitted that this approach would
constitute a fiction which is likely to mask the application of objective recklessness
under a subjective guise.

In the case of offences of basic intent which require a mens rea of Caldwell
recklessness, the impact of Majewski is somewhat smaller. Where the defendant gave
no thought to the existence of the risk, whether as a result of intoxication or some
other reason, he would be liable, even without the rule in Majewski. This is because
Caldwell recklessness consists of the conscious or unconscious taking of an obvious risk.
As we have seen, where the defendant did consider whether there was a risk and
mistakenly decided that there was none, he would normally have a good defence (R v
Reid (1992)). However, the present law can be further criticised in that if the mistaken
decision that there was no risk was made in an intoxicated state, then the effect of
Majewski is to close the ‘loophole’.

Without doubt, the most telling criticism of the existing law is that evidence of
intoxication, in relation to a crime of basic intent, effectively converts that crime into an
offence of strict liability.This is because the prosecution will be relieved of their duty of
proving mens rea beyond reasonable doubt once evidence of intoxication has been
introduced. Not only does this allow convictions for serious offences effectively
without mens rea, but also conflicts with the principle that the prosecution have the
burden of proving the mental element for the crime in question (Woolmington v DPP
(1935)).

Another criticism of the Majewski rule is that it is only capable of par tially
achieving the policy objective of social protection, in that there are a number of specific
intent offences which cannot be reduced to lesser, basic intent offences. In these cases
intoxication will provide a complete defence, and the drunken ‘offender’ will escape
conviction. Indeed, even in relation to those specific intent offences with a lesser
included basic intent offence, it can be argued that a conviction for the lesser offence
does not accurately reflect the defendant’s real culpability.

In view of the above criticisms, it seems that there is a much that is persuasive in
the argument that the present law, in relation to intoxication, does not accord with the
accepted principles for establishing criminal liability, is illogical, unethical and
unnecessarily complex. Moreover, the policy objective of securing convictions for those
causing harm while intoxicated is not always achieved. In shor t, the attempted
compromise between principle and policy embedded in the Majewski decision is
ultimately unsatisfactory and the case for reform by the legislature, compelling.
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The Law Commission’s proposals for reconciling policy and principle

Having accepted the unsatisfactory nature of the existing law and following a
consideration of several possible alternatives, the Law Commission have provisionally
concluded that the Majewski rule ought to be abolished (Intoxication and Criminal
Liability, 1993, Law Com No 127). Instead, evidence of intoxication should be taken
into account by the jury when deciding whether the defendant acted with the
requisite mens rea and when deciding whether the defendant held an excusing belief
or acted in an autonomic state.

The effect of this proposal would be to resolve many of the contradictions of
principle created by the Majewski decision and to greatly simplify the law. A defendant
would be acquitted if, on the evidence, including evidence of intoxication, he lacked the
mens rea for the crime in question. However, as Graham Virgo has argued in his article
‘Reconciling principle and policy’ [1993] Crim LR 415, such an approach fails to
preserve the acknowledged policy informing the decision in Majewski that intoxicated
defendants ought to be punished, if only for reasons of public safety. Moreover, he also
makes the pragmatic point that neither the public nor Parliament are likely to look
favourably on the simple abolition of the Majewski distinction. It is perhaps for these
reasons that the Law Commission has further suggested that consideration be given to
the creation of a new offence of ‘criminal intoxication’.

Similar proposals have been made before by both the Butler Committee in 1975
and by a minority of the Criminal Law Revision Committee in their examination of the
law of offences against the person.The essence of the Law Commission’s proposals is
the imposition of liability for the new offence upon any person who commits the actus
reus of one of a number of listed offences (most involving personal violence or
damage to property, but excluding attempts and offences involving dishonesty), while
awareness, understanding or control was substantially impaired by deliberate
intoxication, whether or not the mens rea of the specified offence was absent.The Law
Commission has argued that since punishment should be related to the harm caused,
but should also be less than that for the completed offence, the maximum sentence
should be two-thirds that for the specified offence.

The proposed abolition of the Majewski rule, together with the creation of the
new offence of causing harm while intoxicated, have been welcomed by Virgo as ‘... the
ideal solution for reconciling the conflicting demands of principle and policy in respect
of offenders who are intoxicated’.

The triumph of principle over policy: the Australian solution

A far more radical solution to the ethical uncertainty and illogicality of the Majewski
rule was adopted by the High Court of Australia and the New Zealand Court of
Appeal. In the Australian case of O’Connor (1981) and the New Zealand case of
Kamipeli (1975), it was held that self-induced intoxication may be relied upon to
suppor t a denial of mens rea, irrespective of the type of offence charged, thus
abolishing the Majewski distinction, without replacing it with any new offence. This
approach represents a triumph of principle over policy, rather than an attempt to
reconcile the two. As such, it has much to commend it; simplifying a complex area of
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law, while paying due regard to the reality of the defendant’s mental state at the time
of the offence.

It has been argued by Gerald Orchard in his article ‘Surviving without Majewski: a
view from Down Under’ that the Australian approach would be preferable to the Law
Commission’s provisionally preferred solution, involving the abolition of the Majewski
distinction and the creation of a new offence of criminal intoxication ([1993] Crim LR
426). In particular, he questions whether a new offence is necessary in order to achieve
the policy objective of social defence.

In both Australia and New Zealand, acquittals as a result of intoxication raising
doubt as to the required state of mind are ‘very unusual’. This is because, as Orchard
points out:

... while intoxication may often contribute to and explain intentional offending it will
seldom result in the absence of the modest mental requirements of intention,
awareness and foresight that generally suffice for mens rea.

Indeed, in the New Zealand case of Kamipeli (1975), it was said that it would often be
necessary to warn a jury that absence of mens rea as a result of intoxication ‘is a
conclusion not to be lightly reached’. Moreover, it was accepted that the judge could
direct the jury to ignore the issue of intoxication negating the requisite mental state if
there was insufficient evidence to support this conclusion. In short, the policy of social
defence would appear to be well served by ordinary principles of subjective liability
and will not require additional buttressing by the creation of a new offence.

In addition to the above argument that the creation of a new offence is
unnecessary from the standpoint of policy, Orchard also makes the point that it would
be unsound on grounds of principle:

While it is common knowledge that intoxication may lead to aggressive and dangerous
behaviour, there will be cases where neither the individual’s experience nor the
circumstances of the intoxication suggest any real risk of this. In such a case it is
suggested that even gross voluntary intoxication does not involve such a degree of
culpability as to justify criminal liability.

The argument against the creation of a new offence of criminal intoxication is, thus, a
two pronged one of principle and policy.Voluntary intoxication negating mens rea is a
conception of fault which is too broad to justify conviction for serious offences,
especially if there is no good reason for supposing that it will achieve the policy of
social defence any more effectively than ordinary principles of liability.

The Home Office has recently issued a consultation paper on offences against the
person which includes proposals relating to intoxication (see ‘Offences against the
person: the Home Office Consultation Paper’ [1998] Crim LR 317). Clause 19(1)(b)
appears to be an unhappy deviation from the former proposals discussed above. It
provides that a person who was voluntarily intoxicated at any material time must be
treated: ‘... as having known or believed in any circumstances which he would have
known or believed in had he not been intoxicated.’This is complicated and unsound in
principle since it attributes to the defendant a belief which he did not in fact hold. It is
suggested that a better provision would be to enact the Law Commission’s proposals
discussed above, but that the best possible solution would be to simply abolish the
Majewski rule and follow the Australian model.
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Mistake

Mistake of fact

A mistake of fact is a defence where it prevents the defendant from forming the mens
rea for the crime in question. For example, if the defendant mistakenly, but honestly,
believes that the woman he is having intercourse with consents, he will not be guilty of
rape.

The mistake must be an honest one, but it need not be a reasonable one (DPP v
Morgan (1976)). Where the offence in question can be committed negligently, then, in
order to negate mens rea, the mistake must be not only honest, but also reasonable (R
v Tolson (1889)). Where strict liability is imposed, even a reasonable mistake will not
excuse.

A mistake of fact made while the defendant was intoxicated should be ignored.
Thus, in R v O’Grady (1987), a defence of self-defence failed where the intoxicated
defendant mistakenly believed he needed to defend himself.

Necessity

Rationale

The essence of the defence is that the defendant committed the crime in question in
order to avoid an even greater evil.There are two reasons for recognising a defence of
necessity in these circumstances:
• it is unjust to punish a defendant for doing something that a reasonable person

would have done in the same circumstances; and
• the law should encourage a defendant to choose the lesser and avoid the greater

evil on grounds of public policy.

Availability

Despite the above rationale the courts have traditionally been somewhat reluctant to
recognise a full blown defence of necessity. Indeed, in R v Dudley and Stephens (1884),
Lord Coleridge CJ referred approvingly to Hale’s assertion ((1736) 1 Hale PC 54) that
necessity would not be available as a defence to theft of food and then went on to
doubt whether it could ever be raised as a defence to homicide.This argument, at least
in relation to homicide, has received the support of the House of Lords in R v Howe
(1987).

However, it should be noted that in Re A (2000), the Court of Appeal appears to
have held that the termination of the life of a conjoined twin would not amount to
murder on grounds of necessity.The medical evidence was that both twins would not
have survived without the termination of the weaker twin and that the stronger twin
would subsequently possess a good chance of long term survival. Of course, the
intention of the court was that this decision be very much limited to its unique facts
and not be cited in support of a plea of necessity as a defence to a homicide charge.
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Nevertheless, if necessity was correct in principle in this case, it is difficult to see why it
should not be equally correct in other homicide situations.

Although clearly there never has been a wholesale recognition of the defence of
necessity, it has nevertheless been accepted on a piecemeal basis, in relation to both
statute and common law.

The statutory defence

The following statutory provisions contain what amounts to the defence of necessity,
although it is not often explicitly referred to in this way:
• s 5(2)(b) of the Criminal Damage Act 1971;

• s 1(1) of the Infant Life (Preservation) Act 1929;

• s 1(4) of the Abortion Act 1967.

Necessity at common law

During the 1980s, in cases such as R v Willer (1986), R v Conway (1989) and R v Martin
(1989), the courts have shown a greater willingness to recognise the defence of
necessity; a willingness not restricted to road traffic offences (R v Pommell (1995)).

On the basis of Conway and Martin, it would appear that where there is some
evidence of necessity, the matter should be left to the jury with the following direction:
• had the defendant felt compelled to act by what he perceived to be the grave

danger of the situation? If so;
• would a sober person of reasonable firmness sharing the characteristics of the

accused have responded to the perceived threat by acting as the accused had?

If the answers to both these questions are in the affirmative, the defence of necessity,
always assuming it to be available, will be established.

Duress

Duress and necessity

The defences of duress and necessity are closely related. Indeed, the courts, in cases
such as Conway and Martin (above), did not explicitly refer to necessity, but to ‘duress
of circumstances’, a phrase also adopted in the Draft Criminal Code Bill 1989.
Although both defences involve a situation where the defendant is faced by a choice of
two evils, the major difference between them is the source of the evil. In necessity, the
defendant is forced by circumstances to break the law, whereas in duress, the source of
the evil a the threat made by another person.

Definition

The defence of duress consists of a plea that the defendant felt compelled to commit
a crime because of an immediate threat of death or serious bodily harm by another
person.
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Availability

Because the courts want to encourage people to resist giving in to the pressures to
commit crime, they have limited the availability of duress. In particular, the defence is
not available in relation to murder or to an accomplice to murder (R v Howe (1987)),
or in relation to attempted murder (R v Gotts (1991)). In addition, the defence is not
available in relation to some forms of treason.

Also, the defence of duress is not available to those who voluntarily join criminal
groups and are then forced to commit the type of crime for which the group is
renowned (R v Sharp (1987)). However, if the defendant is forced to commit an
offence of a type which he could not have been expected to foresee when he joined
the criminal organisation, he may still be able to rely on the defence (R v Shepard
(1988)).

A good illustration of the approach of the courts is provided by the case of R v
Heath (1999). The defendant, a drug user, owed £1,500 to his supplier. He was asked
to pay off £1,000 of the debt by delivering a consignment of ‘shampoo’ to Bristol. He
was told ‘If you fuck this up, we’re going to fuck you up’. The ‘shampoo’ boxes
contained 98 kilos of cannabis. The defendant was arrested and charged with
possessing a Class B drug with intent to supply. At the trial, he stated that he did not
go to the police because he was scared and that as a heroin user he was reluctant to
do so; also that he did not go to his parents’ house in Scotland because he did not
want them to know the position he was in. He said that he had agreed to make the
delivery out of fear and that he knew that if he mixed with drug dealers and fell
behind with payments there would be a risk of violence. The judge ruled that the
defence of duress was not available to him. He pleaded guilty and appealed.The Court
of Appeal dismissed the appeal, holding that he could not rely on the defence of
duress because by becoming indebted to a drug dealer he had voluntarily exposed
himself to the threat of unlawful violence and that there was more than one avenue of
escape available to him.

It follows that there are two important limitations on the defence of duress. Firstly,
the defence will not be available to a defendant who unreasonably failed to take the
opportunity to escape from the duress. The prosecution should satisfy the court that
any reasonable person in the defendant’s position would have taken the available
means of escape, for example, going to the police. Secondly, as stated above, the
defendant cannot rely on duress if he voluntarily incurred the risk of being subjected
to it.

A mistaken belief of a defendant that is subject to a threat of death or serious
harm can form the basis for the defence of duress.This is so even when the mistaken
belief is not a reasonable one (DPP v Rogers (1998)).

In effect, the defendant is to be judged on the facts as he believes them to be (R v
Martin (2000)).
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Onus of proof

If there are no facts from which the defence might reasonably be inferred in the
prosecution’s case, then the defendant has to produce some evidence of duress. Once
this has been done, the onus of disproving duress rests on the prosecution.

The direction for duress

The direction to be given to the jury where the defendant raises the defence of duress
is that laid down by the Court of Appeal in R v Graham (1982), as approved by the
House of Lords in R v Howe (1987).

The jury should consider, first, whether the defendant was compelled to act as he
did because, on the basis of the circumstances as he honestly believed them to be, he
thought his life was in immediate danger? If the answer to this question is ‘yes’, they
must then consider whether a sober person of reasonable firmness, sharing the
defendant’s characteristics, would have responded in the same way to the threats?

If the answer to this second question is also ‘yes’, the defence of duress is
established. The above direction is very similar to those we have already noted for
establishing both necessity and provocation.

Coercion

Coercion is a special version of duress which is only available to a wife who commits
an offence (other than treason or murder) in the presence of, and under the coercion
of, her husband.

The defence appears to be somewhat broader than duress, since it encompasses
‘pressure’ as well as threats of physical violence (R v Richman (1982)).

Self-defence and s 3(1) of the Criminal Law Act 1967

The common law allows the citizen to use reasonable force to protect his own
person, his property and the person of another. In addition, s 3(1) of the Criminal Law
Act 1967 permits the use of reasonable force in order to prevent crime or to arrest
offenders.

Self-defence is similar to necessity and duress, in the sense that the defendant will
be faced with a choice of evils. The defendant will either commit a crime, perhaps
homicide or a serious assault, or submit to harm being inflicted on himself, his property
or the person of another.

However, unlike necessity and duress, self-defence or s 3(1) can constitute a
complete defence to any crime, including murder and treason.
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Reasonable force

Only reasonable force may be used in self-defence, defence of property or another,
crime prevention and lawful arrest. However, what is reasonable depends upon the
circumstances; force which might be reasonable to prevent a violent attack upon the
person could be unreasonable in relation to a less serious crime.

In R v Williams (Gladstone) (1984), it was established that the defendant commits
no offence if the force used was reasonable in the circumstances as he believed them
to be. Thus, despite the decision in R v Scarlett (1993), it appears that an objective
concept of reasonableness is to be applied in the context of a subjective interpretation
of the circumstances (R v Owino (1996)).

It should be noted that there is one important exception to the rule that the
defendant is to be judged on the facts as he believes them: the defendant cannot rely
on a drunken mistake to found a defence of self-defence (R v O’Grady (1987)).This is
so, even when the crime in question is one of specific intent (R v O’Connor (1991)).

Consent

Scope

Although most textbooks consider consent in relation to assaults, it should be
remembered that the consent of the owner is a complete defence to theft and
criminal damage. Moreover, sexual offences, such as rape, usually require proof not only
that the victim was not consenting, but also that the accused knew or was reckless as
to this lack of consent.

Availability

On grounds of public policy, the courts have restricted the availability of the defence.
Consent is not available in relation to:
• murder or manslaughter (even if the victim begs to be killed because he is

terminally ill and in intense pain);
• a fight, other than in the course of an organised sport played according to the rules

(AG’s Reference (No 6 of 1980) (1981));
• the deliberate infliction of bodily harm for no good purpose (R v Brown and Others

(1993)).

However, the courts have been prepared to allow the defence in relation to:
• lawful sporting activity according to the rules;

• medical and dental treatment carried out by qualified practitioners;

• rough horseplay, where the victim has consented to the risk of harm (R v Jones
(1987); R v Atkin and Others (1992));

• unintentional fatality resulting from ‘vigorous’ sexual activity (R v Slingsby (1995));

• tattooing; branding wife’s buttocks (R v Wilson (1996)).
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Consent and mistake

An honest belief (but not necessarily a reasonable belief) that the victim was
consenting will negate the mens rea of the defendant (DPP v Morgan (1976); R v
Kimber (1983)). Of course, this is provided the offence in question is one where the
defence of consent is recognised.

Consent obtained by deception

If the consent of the victim was obtained by deception or fraud, it will be a valid
defence provided it relates to a non-fundamental matter, but will be void where it
relates to a fundamental matter (R v Williams (1923)).

A fundamental mistake occurs where the victim consents to something which is
qualitatively different to that which he thought he was consenting to. A mistake as to
the identity of the person with whom the victim has consented to sexual intercourse
with will be regarded as a fundamental mistake (R v Elbekkay (1995)).The defendant, in
such circumstances, could incur liability under s 3 of the Sexual Offences Act 1956, for
the offence of procuring intercourse by misrepresentation as well as, provided the
requisite mens rea is established, rape.

However, the case of R v Tabassum (2000) presents something of a problem.The
defendant, who had no medical qualifications, asked several women to take part in a
breast cancer survey he was carrying out in order to construct a database for the
medical profession. The women consented, indeed, some even signed consent forms,
to the defendant examining their breasts. They would not have consented if they had
known that he lacked medical qualifications.The defendant appealed against conviction
for sexual assault on the grounds that the women knew what they were consenting to
and that the fact that he lacked medical qualifications did not change the nature and
quality of the acts they had consented to. The appeal was dismissed. The court held
that the women were consenting to being touched for medical purposes – so they
had consented to the nature of the act, but they only intended to consent to being
touched by a qualified medical practitioner – so they had not consented to the quality
of the act.This distinction between the nature and the quality of the act, if followed, will
change the law. Prior to Tabassum, the law was that if the victim understood the nature
of the act and consented, the defendant had a good defence. Indeed, nature and
quality seem to have been always treated as a single concept rather than two distinct
concepts (see, for example, R v Richardson (1999)). This is no longer necessarily the
case; the victim may have known the nature of the act, but not its quality. It is suggested
that the distinction between nature and quality is mistaken and that the approach
adopted in Richardson, where consent given to a disqualified dentist was held to be
valid since there was no mistake about the nature and quality of the act consented to,
is the correct one.

R v Brown and Others (1992)

The appellants in the above case were a group of sado-masochistic homosexuals who
had, over a 10 year period, willingly participated in the commission of various acts of
violence against each other.These acts, which included whipping, cutting and branding,
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took place in private and in each case the passive partner or victim consented to what
was done and suffered no permanent injury. At first instance, following a ruling by the
trial judge that the consent of the victim afforded no defence, the men pleaded guilty
to offences under ss 20 and 47 of the Offences Against the Person Act 1861 and
appealed, ultimately, to the House of Lords.

The question before their Lordships was whether the prosecution has to prove
lack of consent where A wounds or assaults B occasioning him actual bodily harm in
the course of a sado-masochistic encounter before they can establish A’s guilt under
s 20 or s 47 of the Offences Against the Person Act 1861. By a majority decision of 3:2
(Lords Mustill and Slynn dissenting), the House dismissed the appeals and confirmed
the convictions. It is difficult to identify any legal reasoning for distinguishing between
cases where consent would negate liability and those, like the present one, where it
would not. On the contrary, their Lordships appeared content to allow this issue to be
resolved on a case by case basis, by reference to policy considerations. In relation to
the specific facts in question, Lord Lowry stated that:

... it is not in the public interest that people should try to cause, or should cause, each
other actual bodily harm for no good reason and ... sado-masochistic homosexual
activity cannot be regarded as conducive to the enhancement or enjoyment of family
life or conducive to the welfare of society.

Criticisms of the decision in Brown

One unfortunate effect of the decision in Brown is that a defendant who commits an
ordinary assault or battery with consent, and without any intention to cause bodily
harm, will not be criminally liable if no bodily harm is caused, but will be guilty of an
offence under s 47 if bodily harm happens to result.This strange and manifestly unjust
position has arisen because their Lordships approved the earlier decision in AG’s
Reference (No 6 of 1980) (1981), which held that the defence of consent was available
in relation to common assault, but is not available, other than in a few exceptional
situations, in relation to the s 47 offence.The position is compounded by the decision
in R v Savage (1991), which established that the mens rea for the s 47 offence must
relate to the initial assault, but need not extend to the resulting actual bodily harm.

However, most of the criticism which has been made of Brown relates to the
paternalistic and anti-libertarian policy informing the decision. From this perspective,
the decision is seen as a fundamental invasion of privacy, a denial of the diversity of
sexual expression and an attempt to limit the scope of individual sexual freedom (see,
for example, Bibbings, L and Alldridge, P, ‘Sexual expression, body alteration and the
defence of consent’ (1993) 20 JLS 356).

Another criticism is that the fundamental issue of whether there should be
complete freedom to act consensually or whether liability should be imposed for all
harms, or whether some compromise position should be found, seems to have been
inadequately resolved. Clearly, in line with existing authorities, the House of Lords has
adopted a compromise solution, but it has failed to indicate the precise nature of that
compromise by establishing a rule for distinguishing between cases where a defence of
consent will succeed and those where it will not. Instead, it prefers to rely on
complicated and detailed considerations of policy arguments in each individual case,
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while at the same time denying its policy making role. As Marianne Giles concludes (‘R
v Brown: consensual harm and the public interest’ (1994) 57 MLR 101):

This is judicial law making at its worst and most confused – unchallengeable because
unacknowledged. Paternalism of an unelected, unrepresentative group who use but fail
to openly acknowledge that power.

At first instance, in R v Wilson (1996), a case where a husband branded his initials on
his wife’s buttocks, the judge held that he was bound by the cases of R v Donovan
(1934) and R v Brown and Others (1992) to direct the jury to convict, as the wife’s
consent was no defence to a charge under s 47 of the Offences Against the Person
Act 1861. However, on appeal, the Court of Appeal held that this was a misdirection.
The proposition, derived from Brown, that consent is no defence to a charge under
s 47, where actual bodily harm is deliberately inflicted, is a general proposition to which
the House of Lords had recognised there would be exceptions. Indeed, the speeches
of Lord Templeman, Lord Janucey of Tullichettle and the dissenting speech of Lord
Slynn of Hadley, all referred to tattooing as being an activity which, if carried out with
the consent of an adult, would not constitute an offence under s 47, albeit that actual
bodily harm is deliberately inflicted.The Court of Appeal could not ‘detect any logical
difference between what the appellant did and what he might have done in the way of
tattooing’. It was also stated that:

... it is not in the public interest that activities such as the appellant’s ... should amount to
criminal behaviour. Consensual activity between husband and wife, in the privacy of the
matrimonial home, is not, in our judgment, normally a proper matter for criminal
investigation, let alone criminal protection.

The court also expressed the view that the law of consent should develop on a case
by case basis, rather than upon general propositions.

It seems that the decision in Wilson reflects a liberal interpretation of the
judgments in Brown, although it is difficult to disagree with those who regard the
judiciary’s attitude to matters of sexual freedom as somewhat homophobic; prohibiting
homosexual sado-masochism, but permitting similar activity in a heterosexual context.
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