Prospectus for the Public Offering of Securities in Europe

The Prospectus Directive is one of several directives on financial
matters intended to create a unified European market with respect to
financial markets and services. The Prospectus Directive, comple-
mented by the Prospectus Regulation, sets forth unified European
rules for the content and approval of prospectuses to be made public
in the event of a public offering of securities in a Member State of the
European Union or the European Economic Area. It introduces a
single European passport for a prospectus that has been approved by
the competent authority of a Member State, permitting this prospec-
tus to be used for the public offering of securities in other Member
States without the need to obtain approval in each state.

The Prospectus Directive sets forth the general rules and require-
ments for the preparation, approval and distribution of prospectuses
and defines the content, format and publication of the prospectus to
be made available in the event of a public offering of securities or
admission to trading on a regulated market. The Prospectus
Regulation, which complements the Prospectus Directive, defines the
minimum information that must be included in the prospectus and its
related documents.

This book discusses the Prospectus Directive and the Prospectus
Regulation and their implementing rules in each Member State of the
European Union and the European Economic Area. It provides com-
panies and advisors with useful insight into the legal framework and the
underlying principles applicable to prospectuses for the public offering
of securities and the admission of securities to trading on regulated
markets in the European Union and the European Economic Area.

This book is divided into two parts. Part one analyses the
Community rules laid down in the Prospectus Directive and the
Prospectus Regulation. The second part contains chapters discussing
the laws of each Member State, each in accordance with a common
format and contributed by a practitioner from that state. The annex
to this book lists the implementing legislation in each Member State.

DIRK VAN GERVEN is a Brussels partner with the Benelux law firm
of NautaDutilh and a member of the Brussels and New York Bars.
He has extensive experience in all areas of corporate and financial
law, including securities regulation. He is in charge of continuing legal
education for the Dutch-speaking Bar Association of Brussels and
has published widely in the fields of corporate and financial law. Since
2003, he has been a member of the supervisory board of Belgium’s
Banking, Finance and Insurance Commission.
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Preface

When offering securities to the public or requesting the admission of secur-
ities to trading on a regulated market in the European Union, the offeror or
entity requesting admission must prepare a prospectus providing informa-
tion about the securities being offered and the issuer. When securities are
offered to the public, national law requires that the prospectus be reviewed
and approved by the national financial supervisory authority. Until
recently, the rules in each Member State were quite different, meaning that
deciding on which market to offer securities, or request admission to
trading, required a detailed comparative study. Furthermore, a simultan-
eous offering in several Member States entailed the application of different
rules and approval of the prospectus by several supervisory authorities. In
order to unify these rules and designate a single competent authority to
approve prospectuses, the Council adopted the Prospectus Directive on
4 November 2003. The deadline for transposition of this directive into
national law by the Member States was 1 July 2005. All Member States,
including Bulgaria and Romania, have adapted their national legislation
accordingly.

The main achievements of the Prospectus Directive are without a doubt
(1) harmonisation of the applicable rules; (ii) the designation of a single
competent authority to approve prospectuses; and (iii) the introduction of
a European passport, allowing the same prospectus to be used throughout
the European Union and the European Economic Area without new
approval in each Member State being required. The Prospectus Directive
reflects the desire of the European Commission to create a single passport
for the publication of prospectuses for the offering of securities in the EU,
and is part of a broader plan to create a single market for financial services,
as confirmed at the March 2000 European Council meeting in Lisbon.

A book providing a comprehensive analysis of the European legal frame-
work and the implementing legislation in each Member State of the
European Union and the European Economic Area is a useful tool for com-
panies seeking to finance their activities by issuing securities to the public. It
will also prove helpful to their advisors and intermediaries involved in the
offering of securities or the admission of securities to trading on a regulated
market. This book has two volumes. Part one of the first volume explains the
legal framework and Community rules laid down in the Prospectus Directive

X
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and the Prospectus Regulation. The second part focuses on the rules imple-
menting the Prospectus Directive in each Member State; the Prospectus
Regulation does not require implementation as it is directly applicable in the
Member States. Volume one contains reports from fifteen Member States.
The remaining reports will be published in the second volume.

Finally, I would like to thank the contributors to this book, esteemed
practitioners from law firms throughout Europe, all of whom are well posi-
tioned to discuss the rules applicable in their respective countries. My thanks
also go to those whose names are not mentioned in the reports but whose
work was essential to the success of this project, namely Katherine Raab,
Bianca Porcelli and Claire Platteuw, all of whom work at NautaDutilh.

Dirk Van Gerven
Brussels, 10 January 2008
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General Provisions of Community Law

Introduction
European passport

1. In a single market, it should be sufficient to have a prospectus for securities
offered to the public or admitted to trading approved by a single authority,
even if the offering encompasses several Member States of the European
Union (EU). This is what Directive 2003/71 of the European Parliament and
of the Council of 4 November 2003 on the prospectus to be published when
securities are offered to the public or admitted to trading (the ‘Prospectus
Directive’ or ‘Dir.’),! amending Directive 2001/34, seeks to achieve by grant-
ing a European passport to prospectuses approved in a Member State under
legislation implementing the Prospectus Directive. The other Member States
must accept such prospectuses and cannot impose additional formalities
(other than a requirement to notify the prospectus in accordance with the
Prospectus Directive and to translate the summary into their official lan-
guage). In this respect, the requirements for preparation, approval and distri-
bution of prospectuses have been harmonised (Art. 1(1) Dir.). As explained
below, under no. 8 of this report, these rules only apply to offerings having a
total value of at least €2,500,000. For smaller public offerings, there is no
obligation for the Member States to harmonise their rules in keeping with the
Prospectus Directive. This limitation does not apply to the admission of
securities to trading on a regulated market, however.

Furthermore, the Prospectus Directive intends to eliminate differences
in the methods and timetables used to verify information in the various
Member States, so as to better enable investors throughout the EU to
assimilate information about securities in order to make wise investment
decisions. The Prospectus Directive furthermore aims to ensure investor
protection and guarantee market efficiency in accordance with the high reg-
ulatory standards used in the international markets.?

Finally, the Prospectus Directive defines the content, format and publi-
cation of the prospectus to be made available in the event of a public
offering of securities or admission to trading on a regulated market.

The basic rule is that an offer to the public of transferable securities
requires a prospectus containing sufficient information to fully inform
investors about the securities offered and allow them to make an informed
assessment of the associated risks.3 Prior to publication, the prospectus
must be approved by the competent authority supervising the offering
and admission to trading of securities in that Member State. In this way, the
prospectus, together with the applicable rules on the conduct of the

U Official Journal L 345 of 31 December 2003; see Annex I to this book.
2 Tenth recital to the Prospectus Directive.
3 Nineteenth recital to the Prospectus Directive.
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business, will increase investor confidence and contribute to the proper
functioning and development of the securities markets.*

The Prospectus Directive has been drafted with the following principles
in mind:> (1) the introduction of enhanced disclosure standards in keeping
with international standards for the public offering and admission to
trading of securities; (2) the introduction of a document registration
system in order to ensure that key information about the issuer is updated
annually; (3) the possibility to offer or admit securities to trading on the
basis of a prospectus approved in the home country; (4) the concentration
of responsibility in the hands of the home-country authority; and (5)
exclusive use of the comitology procedure, which entailed involving
Member State representatives in preparing the implementing measures.
This procedure was organised in consultation with the Committee of
European Securities Regulators (CESR), which issued its recommenda-
tions for possible amendments to the Prospectus Regulation (see no. 4 of
this report).6

Brief history

2. The first proposal for a directive on the prospectus to be published for a
public offering or admission to trading of securities dates back to 30 May
2001.7 At that time, the European Commission expressed its desire to intro-
duce a single passport for the publication of prospectuses for the offering of
securities in the EU. This initiative formed part of a broader plan to create a
single market for financial services.® In order to facilitate access to invest-
ment capital throughout the European Union, the question of a single
European passport for issuers was thus raised at the March 2000 European
Council meeting in Lisbon.’

The European Central Bank (ECB) supported the Commission’s ini-
tiative by a favourable opinion of 16 November 2001.!° The Economic
and Social Committee rendered its opinion on 17 January 2002."" The

IS

Eighteenth recital to the Prospectus Directive.

See Initial Legislative Document (COD/2001/0117) of 30 May 2001.

Initial Report of the Committee of Wise Men on the Regulation of European Securities
Markets of 9 November 2000, p. 25; Final Report of the Committee of Wise Men on the
Regulation of European Securities Markets of 15 February 2001, 94, 104; Annex 5 to
both reports sets forth the comitology procedure.

Official Journal C 240 of 28 August 2001.

This project was made a priority at the European Council meeting in Cardiff on 15 and
16 June 1998 (see no. 24 of the Presidency Conclusions) and was further developed in the
Financial Services Action Plan (Commission Communication of 11 May 1999),
‘[ilmplementing the framework for financial markets’ (COM(1999) 232 final;
www.europa.eu).

No. 21 of the Presidency Conclusions of the European Council meeting in Lisbon of

23 and 24 March 2000. 10" Official Journal C 344 of 6 December 2001.

Ibid., C 80 of 3 April 2002.

o v
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European Parliament proposed sixty-five amendments, which resulted in
an Amended Proposal for a Directive of the European Parliament and the
European Council of 9 August 2002.'> Agreement on a new proposal with
some changes was obtained in the European Council on 5 November
2002. Further negotiations resulted in Common Position No 25/2003,
adopted by the European Council on 24 March 2003.13 In a second
reading, the European Parliament voted on twenty-one new amendments
on 2 July 2003, all of which were accepted by the European Commission.
This allowed the final text of the Prospectus Directive to be adopted
smoothly.

Legal framework and modifications

3. The Prospectus Directive amends Directive 2001/34 of 28 May 2001 on
the admission of securities to official stock exchange listings and on infor-
mation to be published on those securities!4 to the extent the latter also reg-
ulated the information to be made available upon admission to trading on a
regulated market. Moreover, the provisions of Directive 2001/34 on the
publication of listing particulars for admission to trading have been deleted
(Art. 27 Dir.); however, this directive continues to regulate the conditions
for admission to trading on a regulated market and the publication of infor-
mation and other obligations following admission to trading.

The Prospectus Directive furthermore repeals Directive 89/298 of 17
April 1989 coordinating the requirements for the drawing up, scrutiny and
distribution of the prospectus to be published when transferable securities
are offered to the public.!> Any references to the Directive of 17 April 1989
in other legislative documents should henceforth be construed to refer to
the Prospectus Directive (Art. 28 Dir.).

The Prospectus Directive and Directive 2001/34 of 28 May 2001 on the
admission of securities to official stock exchange listing and on information
to be published on those securities, should be read together as creating a
single system. The Prospectus Directive deals with the information that
must be published when securities are admitted to trading on a regulated
market and when a public offering is made, while Directive 2001/34 of 28
May 2001 regulates the information that must be made available when secu-
rities are listed on an official stock exchange. The provisions relating to pub-
lication of information in the latter directive have been replaced by Directive
2004/109 of 15 December 2004 on the harmonisation of transparency
requirements in relation to information about issuers whose securities are

12 Ibid., C 20 of 28 January 2003. 13 Jbid., C 125 of 27 May 2003.

14 Ibid., L 184 of 6 July 2001.

15 Ibid., 1 124 of 5 May 1989. This directive created an incomplete and complex mechanism
of mutual recognition which did not achieve the objective of a single European passport
(first recital to the Prospectus Directive).
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admitted to trading on a regulated market.!® The deadline for transposition
of Directive 2004/109 by the Member States was 20 January 2007.

4. The Prospectus Directive is complemented by Commission Regulation
809/2004 of 29 April 2004 (the ‘Prospectus Regulation’) implementing the
Prospectus Directive as regards information contained in prospectuses as
well as the format, incorporation by reference and publication of such
prospectuses and dissemination of advertisements (the ‘Prospectus Regu-
lation’ or ‘Reg.”).!” The Prospectus Regulation defines the minimum infor-
mation that must be included in the prospectus and related documents.
Guidance in applying the Prospectus Regulation can be found in the
CESR’s recommendations for consistent implementation of the Pros-
pectus Regulation and in the answers contained in the document
‘Frequently asked questions regarding Prospectuses: Common positions
agreed by CESR Members’,!® and the summary records of the Informal
Meetings of the delegates of the competent authorities of the Member
States which met with the Commission. Two summary records are avail-
able on the Internet: (1) the Summary record of the 3rd Informal Meeting
of 26 January 2005 on Prospectus Transposition (hereafter, ‘Summary
record of the 3rd Informal Meeting of 26 January 2005°); and, (2) the
Summary record of the 4th Informal Meeting of 8§ March 2005 on
Prospectus Transposition (hereafter, ‘Summary record of the 4th Informal
Meeting of 8 March 2005°).1°

This legislative technique is in accordance with the Committee of Wise
Men’s Final Report on the Regulation of European Securities Markets of
15 February 2001 (the ‘Lamfalussy-approach’), which proposes legislation
on four levels: framework principles, implementing measures, cooperation
and enforcement.?’ Level 1 should be limited to defining broad framework
principles to be set forth in a directive. Level 2 focuses on the technical
implementing measures to be adopted by the Commission, assisted by a
committee of experts, in the form of a regulation. The Commission should
be able to change these measures easily in order to ensure that they reflect
supervisory and market developments.?! Level 3 is focused on ensuring
better cooperation amongst the competent authorities (see no. 80 of this

16 Ibid., L 390 of 31 December 2004. This directive repeals Title IV of Directive 2001/34
(‘Ongoing obligations relating to securities admitted to official listing’).

17 Published for the first time in Official Journal L 149 of 30 April 2004, with an amended

version in Official Journal L 215 of 16 June 2004; see Annex II to this book. The

Prospectus Regulation has been amended twice, by Regulation 1787/2006 of 4 December

2006 (Official Journal L 337 of 5 December 2006) and Regulation 211/2007 of 27

February 2007 (Official Journal L 61 of 28 February 2007).

Dated 18 July 2006, available at www.cesr.eu.

These summary records can be consulted on internet (www.europa.eu.int/comm/

internal_market). 20 Sixth recital to the Prospectus Directive.

21 Ninth recital to the Prospectus Directive.
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report). At level 4, enforcement is realised by ensuring that the competent
authorities wield minimal identical broad powers (see no. 76 of this report).
More generally, the forty-seventh recital to the Prospectus Directive
announces the establishment of a European Securities Unit to ensure the
uniform approval of prospectuses, thus further enhancing the harmonised
application of Community law.

In general, the Commission is empowered under the Prospectus
Directive to adopt implementing measures concerning the definitions used
in the Prospectus Directive in order to take into account technical develop-
ments on the financial markets and to ensure uniform application of the
Prospectus Directive (Art. 2(4) Dir.).

These implementing measures must be prepared in accordance with
Council Decision 1999/468 of 28 June 1999 laying down the procedures for
the exercise of implementing powers conferred on the Commission (Art.
24(2) Dir.).”? In doing so, the Commission must take into account
Community legislation and recommendations, economic developments,
and disclosure measures relating to the registration of qualified individual
investors (Art. 2(4) Dir.). It may not modify the essential provisions of the
Prospectus Directive (Art. 24(2) Dir.).

In preparing these implementing measures, the Commission will be
assisted by the European Securities Committee (ESC), established by a
Commission decision of 6 June 2001.23

The forty-first recital to the Prospectus Directive sets forth the princi-
ples which the Commission must observe in preparing a regulation contain-
ing technical provisions implementing the framework set forth in the
Prospectus Directive. These principles are the following:

e the need to ensure confidence in financial markets amongst small
investors and small and medium-sized enterprises (SMEs) by pro-
moting high standards of transparency in the financial markets;

e the need to provide investors with a wide range of competing invest-
ment opportunities and a level of disclosure and protection tailored
to their circumstances;

e theneed to ensure that independent regulatory authorities enforce the
rules consistently, especially as regards the fight against white-collar
crime;

e the need for a high level of transparency and consultation with all
market participants and with the European Parliament and the
Council;

e the need to encourage innovation in the financial markets if they are
to be dynamic and efficient;

2 Official Journal L 184 of 17 July 1999.
2 Ibid., L 191 of 13 July 2001. This is in accordance with the comitology procedure
explained above (see no. 1).
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e the need to ensure systemic stability of the financial system by close
and reactive monitoring of financial innovation;

o theimportance of reducing the cost of, and increasing access to, capital;

e the need to balance, on a long-term basis, the costs and benefits to
market participants (including SMEs and small investors) of any
implementing measures;

¢ theneed to foster the international competitiveness of the Community’s
financial markets without prejudice to a much-needed extension of
international cooperation;

e the need to achieve a level playing field for all market participants by
establishing Community legislation every time it is appropriate;

e the need to respect differences in national financial markets where
these do not unduly impinge on the coherence of the single market;

o the need to ensure coherence with other Community legislation in this
area, as imbalances in information and a lack of transparency may
jeopardise the operation of the markets and above all harm con-
sumers and small investors.

These principles are reflected in the Prospectus Regulation. If the wording
of the Prospectus Regulation is not clear, it should be interpreted in accord-
ance with the above principles.

Application

5. The deadline for transposition of the Prospectus Directive into national law
by the Member States was 1 July 2005 (Art. 29 Dir.). Prospectuses approved
before such date do not require a new approval under the Prospectus
Directive. In the event of public offers, under an ongoing offering programme
approved before such date, constituting separate offers, the prospectus will
require approval in accordance with the Prospectus Directive.?*

Most Member States were late in enacting implementing legislation, but
all, meanwhile, implemented the Prospectus Directive. On 1 January 2007,
Romania and Bulgaria acceded to the EU. Consequently, the Prospectus
Directive and the Prospectus Regulation also apply in those countries with
immediate effect.

The Prospectus Regulation applies as from 1 July 2005. As it has direct
effect, the Prospectus Regulation applies without further action on the part
of the Member States.

The Prospectus Directive and the Prospectus Regulation are also
applicable in the member states of the European Economic Area (EEA),
i.e. Norway, Iceland and Liechtenstein.”> Therefore, any references in

24 Summary record of the 4th Informal Meeting of 8 March 2005, p. 5.
25 Further to the Decision of 8 June 2004 of the EEA Joint Committee, amending Annex IX
to the EEA Agreement (Official Journal, 25 November 2004).



General Provisions of Community Law

this report to the European Union or its Member States should be
construed to include these three countries as well, unless specified other-
wise.

Scope
General remarks

6. The Prospectus Directive applies to prospectuses for the public offering
of securities or for the admission of securities to trading on a regulated
market in the European Economic Area. Takeover bids with a price paid
partly or entirely in securities (as defined below) must also comply with the
provisions of the Prospectus Directive unless they are governed by the rules
implementing the Directive of 21 April 2004 on takeover bids*® and such
rules are considered equivalent by the competent authority to those set
forth in the Prospectus Directive (see no. 13 of this report). In any event, the
Prospectus Directive does not apply to a takeover bid if the price is paid in
cash regardless of whether the bid complies with the Directive of 21 April
2004, since no securities are offered to the public.

The prospectus obligation and the other obligations contained
in the Prospectus Directive apply only to transferable securities. Non-
transferable securities are not covered by the Prospectus Directive.?’
Transferable securities are defined as those which are negotiable on the
capital markets, with the exception of payment instruments.?® The follow-
ing securities are considered negotiable on the capital markets: shares in
companies and other securities equivalent to company shares; interests in
partnerships or other entities; depositary receipts in respect of shares,
bonds or other forms of securitised debt (including depositary receipts in
respect of such securities); and any other securities giving the right to
acquire or sell any transferable security or giving rise to a cash settlement
determined with reference to transferable securities, currencies, interest
rates or yields, commodities or other indices or measures,?’ including

2 Official Journal L 142 of 30 April 2004.

27 Such as non-transferable options granted to employees (see the answer to Question 3 of
‘Frequently asked questions regarding Prospectuses: Common positions agreed by CESR
Members’, 18 July 2006, available at www.cesr.eu.

Art. 4(1)(18) of Directive 2004/39 of 21 April 2004 on markets in financial instruments
(Official Journal L 145 of 30 April 2004). Article 1(a) of the Prospectus Directive refers to
Article 1(4) of the Council Directive of 10 May 1993 on investment services in the
securities field (Official Journal L 141 of 11 June 1993) as last amended by Directive
2000/64 of 7 November 2000 (Official Journal L 290 of 17 November 2000). However, this
directive has since been repealed by Article 69 of Directive 2004/39 of 21 April 2004,
effective 1 May 2006. Any references to the repealed directive should thus be construed to
refer to the equivalent terms as defined in the Directive of 21 April 2004. The deadline for
transposition of the Directive into national law was 1 May 2006 (Art. 70 of the Directive
of 21 April 2004). 2 Ibid.

2

3

11
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warrants, covered warrants and certificates, convertible notes and other
securities convertible at the investor’s option.*® However, money market
instruments — i.e. instruments normally traded on the money market that
mature in less than one year — are excluded, although the Member States
can decide to extend the scope of their prospectus rules to cover these
instruments (Art. 2(1)(a) Dir.).

A prospectus must be prepared and made public in accordance with the
Prospectus Directive in two cases: upon (i) an offering of securities to the
public (see nos. 10 and 11 of this report); or (ii) an admission of securities to
trading on a regulated market situated or operating within an EU Member
State (see no. 14 of this report).

A regulated market is defined as ‘a multilateral system operated and/or
managed by a market operator, which brings together or facilitates the bring-
ing together of multiple third-parties buying and selling interests in financial
instruments®' — in the system and in accordance with its non-discretionary
rules — in a way that results in a contract, in respect of the financial instru-
ments admitted to trading under its rules and/or systems, and which is author-
ised and functions regularly and in accordance with the provisions of Title III’
of the Directive 2004/39 of 21 April 2004 on markets in financial instru-
ments.>? Each Member State must keep a list of the regulated markets for
which it is considered the home Member State within the meaning of the
Directive of 21 April 2004, and forward this list to the other Member States
and the European Commission, which shall publish it in the Official Journal
of the European Communities.>

7. The Prospectus Directive covers all types of securities, regardless of
whether they represent equity, and consequently also applies to bonds,
including eurobonds.

The Prospectus Directive nevertheless excludes from coverage a long list
of securities and offerings (see no. 8§ of this report). The public offering and
admission to trading of such securities are not subject to the prospectus
obligation or to any other provisions of the Prospectus Directive, such as

30 Twelfth recital to the Prospectus Directive.

31 The term ‘financial instruments’ is defined in Section C of Annex I to the Directive of

21 April 2004 on markets in financial instruments.

Article 2(1)(j) of the Prospectus Directive refers to Article 1(13) of the Directive of

10 May 1993 on investment services in the securities field. As mentioned, this directive
has been repealed by Article 69 of the Directive of 21 April 2004 on markets in financial
instruments, effective 1 May 2006. Any references to the repealed directive should thus
be construed to refer to the equivalent terms as defined in the Directive of 21 April

2004 (Art. 69). The current definition of a ‘regulated market’ is contained in Article
4(1)(14) of the Directive of 21 April 2004.

3 Art. 47 of the Directive of 21 April 2004.

Twelfth recital to the Prospectus Directive, noting that the broad definition of ‘securities’
is only valid for the Prospectus Directive and may not be used to interpret other legislative
documents.

3
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those regarding advertisements. Thus, if a prospectus is prepared and
approved under national law for the public offering or admission to trading
of excluded securities, it will not be eligible for the European passport
created by the Prospectus Directive, unless in the limited cases defined in
no. 9 of this report.

Excluded securities

8. The Prospectus Directive does not apply to the following securities and
offerings:

(a)

(b)

(©)
(d)

units issued by collective investment undertakings other than the
closed-end type; units of a collective investment undertaking are
defined as securities issued by a collective investment undertaking
as representing rights of the participants in this undertaking
over its assets; collective investment undertakings other than the
closed-end type means trusts and investment companies whose
object is the collective investment of capital provided by the public
and which operate on the principle of risk-spreading, the units of
which are, at the holders’ request, repurchased or redeemed, directly
or indirectly, out of the undertaking’s assets (Art. 2(1)(o) and
(p) Dir.);

non-equity securities issued by a Member State or by a Member
State’s regional or local authorities, a public international body of
which one or more Member States are members, the European
Central Bank®® or the central bank of a Member State; non-equity
securities are all securities which are not equity securities; equity secu-
rities are defined as ‘shares and other transferable securities equivalent
to shares in companies, as well as any other type of transferable secur-
ities giving the right to acquire any of the aforementioned securities as a
consequence of their being converted or the rights conferred by them
being exercised, provided that securities of the latter type are issued by
the issuer of the underlying shares or by an entity belonging to the group
of the said issuer’ (Art. 2(1)(b) and (c) Dir.); this derogation shall not
apply to securities offered by countries which are not members of the
European Economic Area;

shares in the capital of central banks of the Member States;

securities unconditionally and irrevocably guaranteed by a Member
State or by a regional or local authority of a Member State;

35 For a justification of this exemption as regards securities issued by the European Central
Bank, see the ECB’s opinion of 16 November 2001, point 10 (Official Journal C 344 of
6 December 2001).

36 See the eleventh recital to the Prospectus Directive and the Common Position
adopted by the European Council on 24 March 2003 (Official Journal C 125 E of 27
May 2003, 49).
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(e) securities issued by associations with legal status or non-profit organ-

()

(2

(h)

40

(1)

V)

isations recognised by a Member State, with a view to obtaining the
means necessary to achieve their not-for-profit goals;

non-equity securities issued in a continuous or repeated manner by
credit institutions provided these securities (i) are not subordinated,
convertible or exchangeable; (ii) do not give rise to a right to subscribe
to or acquire other types of securities and are not linked to deriva-
tives; (iii) materialise receipt of repayable deposits; and (iv) are
covered by a deposit guarantee scheme under Directive 94/19/EC of
30 May 1994 on deposit-guarantee schemes;’’

non-fungible capital shares whose main purpose is to provide their
holder with a right to occupy an apartment or other form of immov-
able property or any part thereof and which cannot be sold without
relinquishing this right; this exemption is specifically designed
to exclude shares in a housing association which each occupant of
an apartment or other form of real property is bound to hold
and which give rise to special rights that render the shares non-
fungible;

securities included in an offering for total consideration of less than
€2,500,000, calculated over a period of 12 months;
bostadsobligationer issued repeatedly by credit institutions in Sweden
whose main purpose is to grant mortgage loans, provided (i) the
bostadsobligationer issued are of the same series and (ii) are on tap
during a specified issuance period; (iii) the terms and conditions of
the bostadsobligationer are not changed during the issuance period;
and (iv) any sums deriving from issuance of the bostadsobligationer,
in accordance with the issuer’s articles of association, are invested in
assets that provide sufficient coverage for any liabilities deriving from
the securities;* and

non-equity securities issued in a continuous or repeated manner by
credit institutions where the total consideration for the offer is less
than €50,000,000, calculated over a period of 12 months, provided
these securities (i) are not subordinated, convertible or exchangeable,
and (ii) do not give rise to a right to subscribe to or acquire other types
of securities and are not linked to derivatives* (Art. 1(2) Dir.); issues

Official Journal L135 of 31 May 1994.

Common Position adopted by the European Council on 24 March 2003, Official Journal
C 125 E of 27 May 2003, 48.

Bostadsobligationers are a special type of mortgage-backed bond governed by Swedish law
which are exempt from the prospectus obligation owing to their special nature (Common
Position adopted by the European Council on 24 March 2003, Official Journal C 125 E of
27 May 2003, 48).

These are excluded since the domestic nature of such offerings renders it appropriate to
regulate them at the national level (Common Position adopted by the European Council
on 24 March 2003, Official Journal C 125 E of 27 May 2003, 49).
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shall be considered continuous or repeated if they are on tap or
concern at least two separate issues of securities of a similar type
and/or class*! over a period of 12 months (Art. 2(1)(1) Dir.).

With respect to the last exemption above, Article 30(2) of the Prospectus
Directive provides a transitional provision for Member States that allowed a
complete or partial exemption from the obligation to publish a prospectus
under (repealed) Directive 89/298 of 17 April 1989 coordinating the require-
ments for the drawing up, scrutiny and distribution of the prospectus to be
published when transferable securities are offered to the public,*? for the offer
to the public (including the admission to trading on a regulated market) of
debt securities or other transferable securities equivalent to debt securities
issued in a continuous or repeated manner by credit institutions or other
financial institutions equivalent to credit institutions that regularly publish
their annual accounts and which are, within the European Economic Area,
set up or governed by a special law or pursuant to such a law, or are subject to
public supervision intended to protect savings. Pursuant to this transitional
provision, offerings of such securities by credit and/or financial institutions
shall continue to fall outside the scope of the Prospectus Directive regardless
of the total consideration and the conditions for the securities, provided, of
course, they are issued in a continuous or repeated manner. This transition
period applies for five years following the entry into force of the Prospectus
Directive, i.e. from 31 December 2003 (Art. 32 Dir.). Member States who
provided for such an exemption must bring their legislation into line with
Article 1(2)(j) of the Prospectus Directive no later than 31 December 2008.
From (h) above, it follows that public offerings of securities are only
subject to the provisions of the Prospectus Directive if the total consider-
ation of the offering is equal to or exceeds €2,500,000 (calculated over a
twelve-month period). The value of the offering throughout all countries
of the European Economic Area is taken into account in determining
whether this threshold has been met.** If the offering falls under this
threshold, the Member States need not apply the rules of the Prospectus
Directive and the Prospectus Regulation, meaning such offerings will be
governed for the most part by national law and there is no obligation to
harmonise the applicable rules.** However, the offeror or issuer can always

41 This includes not only identical securities but also securities that belong in general terms
to a single category, possibly including different products such as debt securities,
certificates and warrants or the same product under the same programme, or different
features notably in terms of seniority, types of underlying assets or the basis used to
determine the redemption amount or coupon payment (see the thirteenth recital to the
Prospectus Directive). 42 Official Journal L 124 of 5 May 1989.

4 Answer to Question 15 of ‘Frequently asked questions regarding Prospectuses: Common
positions agreed by CESR Members’, 18 July 2006, available at www.cesr.eu.

4 Common Position adopted by the European Council on 24 March 2003, Official Journal
C 125 E of 27 May 2003, 48.
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decide to make an offering below €2,500,000 subject to the provisions of
the Prospectus Directive (see no. 9 of this report). In this latter case, a
prospectus must be prepared unless the total consideration is less than
€100,000, in which event the offering will qualify as a private placement
(see no. 11 of this report).*> Offerings of securities without consideration
fall into the latter category.*¢

The threshold of €2,500,000 does not apply to requests for admission to
aregulated market, which are governed by the Prospectus Directive regard-
less of the total value of the securities for which admission to trading is
sought.

A public offering or admission to trading of the securities listed above
will be subject to the national law of the Member States where the offering
is made or where admission to trading is sought. Thus, a prospectus or
other publications may be required but need not comply with the provisions
of the Prospectus Directive.

9. With respect to the public offering or listing on a regulated market of any
of the types of securities mentioned under points (b), (d), (h), (i) and (j)
above, the offeror or issuer can always decide voluntarily to prepare a
prospectus in accordance with the provisions of the Prospectus Directive
(Art. 1(3) Dir.).

In the event of an opt-in, the provisions of the Prospectus Directive,
including those regarding the European passport, shall apply. The Member
States must allow this possibility and may not provide otherwise in their
national laws.

This possibility to opt-in and to benefit from the European passport in
accordance with the Prospectus Directive does not apply to the other secur-
ities and offerings listed above in no. 8 of this report.#’

Definition of an offer to the public

10. As mentioned above, the offer of transferable securities to the public
entails the preparation of a prospectus in accordance with the Prospectus
Directive and Prospectus Regulation.

45 The characterisation of an offering to the public for total consideration of less than
€100,000 as a private placement means that the Member States cannot apply to such small
offerings their national rules on prospectuses, which shall consequently benefit from the
exemption contained in Article 3(2) of the Prospectus Directive. Small offerings of this
type are governed by the applicable provisions of the Prospectus Directive (see no. 64 of
this report), while offerings for total consideration of €100,000 to €2,500,000 (calculated
over 12 months) are excluded as such from the scope of the Prospectus Directive (see the
Common Position adopted by the European Council on 24 March 2003, Official Journal
C 125 E of 27 May 2003, 50), unless the offeror chooses to opt in (see no. 9 of this report).
Answer to Question 4 of ‘Frequently asked questions regarding Prospectuses: Common
positions agreed by CESR Members’, 18 July 2006, available at www.cesr.eu.

47 Summary record of the 3rd Informal Meeting of 26 January 2005, p. 2.
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An offer to the public is defined as a communication to persons, regard-
less of the form, ‘presenting sufficient information on the terms of the offer
and the securities to be offered, so as to enable an investor to decide to pur-
chase or subscribe to these securities’. This definition includes the placement
of securities through financial intermediaries (Art. 2(1)(d) Dir.).

It follows from this definition that if the communication does not contain
‘sufficient information on the terms of the offer and the offered securities’ to
‘enable an investor to decide to purchase or subscribe to’ the transferable secur-
ities, no public offering is made for purposes of the Prospectus Directive.
This implies that a communication which contains insufficient information
shall not be considered an offering entailing the preparation of a prospectus
under the Prospectus Directive. Of course, this definition is intended to
exclude the communication of general information about securities clearly
not intended to form part of an offering. Moreover, national legislation can
prohibit communications containing insufficient information.*

In general, a communication that does not refer to an offer price shall
not be considered a public offer, as there is insufficient information about
the terms of the offering. However, if the price can be deduced indirectly
from the information provided, the communication may qualify as an offer
under the above definition. In practice, any communication that mentions
the possibility of an offer must be reviewed carefully in light of the above
definition of a public offering. If in doubt, it is advisable to contact the
competent authority and submit the communication for review.

Based on the above definition, an offering made in accordance with the
Prospectus Directive must also enable ‘an investor to purchase or subscribe’ to
the offered securities. It follows from this wording that allocations of secur-
ities where there is no possibility of choice on the part of the recipient,
including no right of refusal, do not qualify as public offerings of securities.*’

Obligation to prepare and publish a prospectus and exemptions
Offer of securities to the public
Prospectus obligation and private placements

11. The offering of transferable securities to the public is subject to prior
publication of a prospectus (Art. 3(1) Dir.).

The obligation to publish a prospectus does not apply in the following
cases: (a) an offering of securities addressed solely to qualified investors;
(b) an offering of securities addressed to fewer than 100 persons in a given

4 National legislation will define what is sufficient information (Summary record of the 3rd
Informal Meeting of 26 January 2005, pp. 2-3).

4 Answer to Question 4 of ‘Frequently asked questions regarding Prospectuses: Common
positions agreed by CESR Members’, 18 July 2006, available at www.cesr.eu.
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Member State,* other than qualified investors; (¢) an offering of securities
addressed to investors who acquire the securities for total consideration of
at least €50,000 per investor for each separate offering; (d) an offering of
securities whose denomination per unit amounts to at least €50,000;
and/or (e) an offering of securities having total consideration of less than
€100,000, calculated over a period of twelve months (Art. 3(2) Dir.).’!
Such offerings do not qualify as public offerings of securities within the
meaning of Article 3 of the Prospectus Directive®? and can be organised
without a prospectus. Moreover, any publication of information about the
offering, so long as it remains within the above limits, is not subject to prior
approval by the competent authority. However, the distribution of such
information should comply with the rules discussed under no. 64 of this
report.

Gratuitous offerings of securities are treated as small offerings for con-
sideration of less than €100,000.5 This will not be the case if there are
hidden considerations that result in the above threshold being exceeded, for
example if the securities are offered in lieu of quantifiable financial benefits
in another form.>

Any subsequent resale of the securities shall be considered a separate
offering subject to the prospectus obligation if it does not fall within one of
the above exemptions These exemptions cannot be applied if the securities

0 The offering can, as a result, be made to 100 persons or more, provided it is made in
different Member States and the threshold of less than 100 persons in each Member State
is not exceeded.

Generally, offerings for total consideration of less than €2.5 million (calculated over a
period of twelve months) fall outside the scope of the Prospectus Directive (see no. 8 of
this report), unless the offeror or issuer chooses to have the offering governed by the
Prospectus Directive (see no. 9 of this report). In that case, a prospectus must be drafted
unless the total consideration is less than €100,000, in which case the exemption for
private placements shall apply (see the Common Position adopted by the European
Council on 24 March 2003, Official Journal C 125 E of 27 May 2003, 50).

In the proposals for the Prospectus Directive, this was clearly stated in the definition of a
public offering of securities (see Art. 2(2) of the amended proposal, Official Journal C 020
E, 28 January 2003). Moving these derogations to Article 3 (Obligation to publish a
prospectus) could create some confusion as to the difference with the exemptions in
Article 4. However, it follows from the Common position adopted by the Council of 4
March 2003 (Official Journal C 125 E of 27 May 2003, 50) that it was not the legislature’s
intent to change the scope of these derogations (see also Communication of the
Commission of 26 March 2003, COD/2001/0117), which should thus not be considered an
offering of securities to the public within the meaning of the Prospectus Directive.

3 The allocation of securities for free which the recipient cannot refuse does not qualify as
an offering of securities to the public for purposes of the Prospectus Directive (see no. 10
of this report).

Answer to Question 4 of ‘Frequently asked questions regarding Prospectuses: Common
positions agreed by CESR Members’, 18 July 2006, available at www.cesr.eu. However,
this is not the case for shares offered for free to employees under an employee share
scheme. Such shares shall not be deemed offered in lieu of remuneration, unless expressly
provided.
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are placed through financial intermediaries and the above conditions are
not met for the final placement (Art. 3(2) Dir.).

Qualified investors are deemed not to require the protection of a
prospectus as they are thought to have sufficient expertise and knowledge
to define the risks represented by the securities offered. The following enti-
ties are considered qualified investors: (i) legal entities regulated or autho-
rised to operate in the financial markets, including credit institutions,>?
investment firms, other authorised or regulated financial institutions,
insurance companies, collective investment vehicles and their management
companies, pension funds and their management companies, commodities
dealers, and entities not authorised or regulated for this purpose whose
sole object is to invest in securities; (ii) national and regional governments,
central banks, international and transnational institutions such as the
International Monetary Fund, the European Central Bank, the European
Investment Bank and similar international organisations; and (iii) other
legal entities that do not qualify as small and medium-sized enterprises
(SMEs) (Art. 2(1)(e) Dir.). Small and medium-sized enterprises are com-
panies which, according to their last annual or consolidated accounts,
meet at least two of the following three criteria: (i) an average during the
financial year of less than 250 employees; (ii) a balance sheet total not
exceeding €43 million; and (iii) net annual turnover not exceeding €50
million (Art. 2(1)(f) Dir.). The Commission can adjust these figures to take
into account technical developments in the financial markets and to ensure
uniform application of the Prospectus Directive (see no. 4 in fine of this
report).

The above definition of a qualified investor excludes natural persons,
even if they operate an enterprise that is not considered an SME by the
above standards.

A Member State can characterise as a qualified investor natural persons
who reside in that state and who expressly request to be so characterised if
they meet at least two of the following criteria: (1) the person has carried
out at an average of at least ten transactions of significant size on the secur-
ities markets per quarter over the past four quarters; (2) the value of that
person’s securities portfolio exceeds €500,000; and (3) the person works or
has worked for at least one year in the financial sector in a position that
requires knowledge of securities investments (Arts 2(1)(e)(iv) and 2(2)
Dir.). The Prospectus Directive does not allow the Member States to add
additional requirements to the definition of a qualified investor. If a natural
person satisfies the above criteria (and national law permits natural persons
to be considered qualified investors) the competent authority cannot refuse

3 A credit institution is an undertaking as defined in Article 1(1)(a) of Directive 2000/12 of
20 March 2000 on the taking up and pursuit of the business of credit institutions (Official
Journal L 126, 26 May 2000), as amended by Directive 2000/28/EC (Official Journal L 275,
27 October 2000)(Art. 2(1)g) Dir.).
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to register the natural person as a qualified investor on other grounds. It
follows from the above that with respect to cross-border transactions, the
qualification of qualified investor will depend on the national law of the
Member State where the investor resides.>

Moreover, a Member State can choose to authorise as a qualified
investor certain SMEs registered in that state who expressly ask to be con-
sidered as such (Art. 2(1)(e)(v) Dir.).

If a Member State decides to authorise natural persons or SMEs as
qualified investors it must ensure that the competent authority in that state
keeps a register of such persons and SMEs. This register must be kept in such
manner that an adequate level of data protection is ensured. Any person or
SME listed in this register is entitled to request de-characterisation at any
time and thus to no longer be considered a qualified investor (Art. 2(3) Dir.).
This register must at least be available to all issuers, but Member States may
grant wider access subject to the law on data protection.’

12. In the event of a private placement, the offeror can decide to prepare a
private placement memorandum which can be made available to qualified
investors, investors who are prepared to acquire securities for a total con-
sideration of at least €50,000, or persons who are not qualified investors if
there are fewer than 100 per Member State. In this case, the content and
publication requirements of the Prospectus Directive will not apply. Of
course, the national law of the Member State where the private placement
is organised may impose specific requirements. In general, the offeror must
ensure that the private placement memorandum contains sufficient infor-
mation so as not to confuse subscribers. The same applies to small
offerings.

The private placement memorandum should be distributed in an equal
manner to all investors concerned (see no. 64 of this report).

Exemptions

13. The following offerings are exempt from the prospectus requirement
(Art. 4(1) Dir.):

(a) the offering of shares issued in substitution for shares of the same
class already issued, if the issuance of such new shares does not
involve any increase in the issued capital;

(b) the offering of securities in connection with a takeover by means of an
exchange offer, provided a document is available containing informa-
tion regarded by the competent authority as equivalent to that set
forth in the prospectus required by the Prospectus Directive, taking
into account the requirements of Community law, in particular the

% Summary record of the 3' Informal Meeting of 26 January 2005, p. 3.
57 Summary record of the 4" Informal Meeting of 8 March 2005, p. 2.
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(©

(d)

5

3

59

Directive of 21 April 2004 on takeover bids; the Prospectus Directive
does not refer to the competent authority of the home Member State
for purposes of approval of the prospectus; the bidder will ask the
supervisory authority in the Member State where the takeover bid is
launched or organised, whether its offer document contains equiva-
lent information in comparison with the information required by the
Prospectus Directive and the Prospectus Regulation;* the equiva-
lence opinion of the above supervisory authority does not imply a
passport in this respect; it implies that the competent authorities in
other Member States must not accept this equivalence opinion, and
will verify each independently whether the information contained in
the offer document is equivalent;

the offering or allotment of securities in connection with a merger,
provided a document is available containing information regarded
by the competent authority as equivalent®! to that set forth in the
prospectus required under the Prospectus Directive, taking into
account the requirements of Community law, in particular the Third
Directive of 9 October 1978 on mergers of public limited-liability
companies®? and the Directive of 26 October 2005 on cross-border
mergers of limited-liability companies;®® the national authorities will
decide whether this exemption can also be invoked for demergers;
they may grant this exemption if a document with equivalent infor-
mation is made available under applicable legislation;

the offering or allotment of shares free of charge to existing
shareholders, and dividends paid in the form of shares of the same
class as those in respect of which such dividends are paid, provided a
document is made available containing information on the number
and nature of the shares and the reasons for and details of
the offering; this exemption applies to the offering of an option to
reinvest dividends in the form of shares instead of receiving
cash;%and

Official Journal L 142 of 30 April 2004.
This is also the opinion of the informal taskforce of representatives of the supervisory

authorities organised by the Commission (Summary record of the 3" Informal Meeting
of 26 January 2005, p. 6). During this meeting the Commission stated that it has no
immediate plans to adopt implementing measures in respect of the meaning of
‘equivalence’ in this provision of the Prospectus Directive. See for more details, D. Van
Gerven, ‘Rules of Community Law applicable to takeover bids’, in Common Legal
Framework for Takeover Bids in Europe, Cambridge University Press, to be published.

60

This is also confirmed by the informal taskforce of representatives of the supervisory

authorities organised by the Commission (see the reference in the preceding footnote).

6

For the notion of equivalence, see (b) above.

2 Official Journal, L 295 of 20 October 1978. % Official Journal., L 310 of 25 November
2005. % Summary record of the 4th Informal Meeting of 8 March 2005, p. 3.
5 Summary record of the 4th Informal Meeting of 8 March 2005, p. 3.
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(e) the offering or allotment of securities to existing or former directors
or employees by their employer whose securities are admitted to
trading on a regulated market or by an affiliated undertaking,® pro-
vided a document is made available containing information on the
number and nature of the securities and the reasons for and details of
the offering; the regulated market must be a market in the European
Union that satisfies the criteria set forth under no. 6 of this report; it is
apparently not required that the securities offered to the directors and
employees also be admitted to trading.

Whether one of the above exemptions is available will be decided on a case
by case basis by the competent authorities of the Member State on which
territory the securities are offered to the public. An exemption granted in
one Member State does not imply a passport to benefit from such exemp-
tion in other Member States.®’

However, if a prospectus is prepared for publication in the cases listed
above, it will be subject to the provisions of the Prospectus Directive and
must be approved by the competent authority of the home Member State in
accordance with the procedure set forth under no. 17 et seq. of this report.
This follows from Article 13(1) of the Prospectus Directive, which prohibits
the publication of a prospectus which has not been approved by the compe-
tent authority of the home Member State (see no. 17 of this report).

Admission to trading on a regulated market
Prospectus obligation

14. A request for admission of securities to trading on a regulated market
situated or operated within the European Economic Area is in general
subject to prior publication of a prospectus (Art. 3(3) Dir.). The exemp-
tions set forth above (no. 11 of this report) do not apply.

Exemptions

15. There is no obligation to publish a prospectus in the event of admission
to trading of the following types of securities:

% Directors and employees are considered to have sufficient knowledge of their employer to
justify an exemption from the obligation to publish a prospectus (Common Position
adopted by the European Council on 24 March 2003, Official Journal C 125 E of 27 May
2003, 51). Contrary to Art. 4(2)(f) Dir. (see no. 15(f) of this report), there is no
requirement that the offered securities are of the same class as the securities already
admitted to trading on a regulated market. The informal taskforce of competent
authorities organised by the Commission is of the opinion that this a drafting mistake and
that Member States are entitled to require that this condition should also apply with
respect to the offering of securities to directors and employees (Summary record of the
4th Informal Meeting of 8 March 2005, pp. 3-4).

7 Summary record of the 4th Informal Meeting of 8 March 2005, p. 3.
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(a) shares representing, over a period of 12 months, less than 10 per cent
of the number of shares of the same class already admitted to trading
on the same regulated market;

(b) shares issued in substitution for shares of the same class already
admitted to trading on the same regulated market, if the issuance of
such shares does not involve an increase in the issued capital;

(c) securities offered in connection with a takeover by means of an
exchange offer, provided a document is available containing informa-
tion regarded by the competent authority as equivalent to that set forth
in the prospectus required by the Prospectus Directive, taking into
account the requirements of Community law, in particular the Directive
of 21 April 2004 on takeover bids (see no. 13(b) of this report);®®

(d) securities offered, allotted or to be allotted in connection with a
merger, provided a document is available containing information
regarded by the competent authority as equivalent to that set forth in
the prospectus required by the Prospectus Directive, taking into
account the requirements of Community law, in particular the Third
Directive of 9 October 1978 on mergers of public limited-liability
companies® and the Directive of 26 October 2005 on cross-border
mergers of limited-liability companies;”

(e) shares offered, allotted or to be allotted free of charge to existing
shareholders, and dividends paid in the form of shares of the same
class as those in respect of which they are paid, provided the shares
are of the same class as those already admitted to trading on the same
regulated market and a document is made available containing infor-
mation on the number and nature of the shares and the reasons for
and details of the offering (see also no. 13(d) of this report);

(f) securities offered, allotted or to be allotted to existing or former direc-
tors or employees by their employer or an affiliated undertaking, pro-
vided the securities in question are of the same class as those already
admitted to trading on the same regulated market and a document is
made available containing information on the number and nature of
the securities and the reasons for and details of the offering; it is not
required that the securities offered to directors and employees also be
admitted to trading;

(g) shares resulting from the conversion or exchange of other securities
or from the exercise of rights conferred by other securities, provided
the shares are of the same class as those already admitted to trading
on the same regulated market;”!

8 Official Journal L 142 of 30 April 2004. 9 Ibid., L 295 of 20 October 1978.

70 Ibid., L 310 of 25 November 2005.

I For a discussion of possible abuse, see the answer to Question 16 of ‘Frequently asked
questions regarding Prospectuses: Common positions agreed by CESR Members’, 18 July
2006, available at www.cesr.eu.
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(h) securities already admitted to trading on another regulated market,
subject to the following conditions: (i) the securities, or securities of
the same class, have been admitted to trading on that other regulated
market for more than eighteen months; (ii) for securities first admit-
ted to trading on a regulated market after the date of entry into force
of the Prospectus Directive (i.e. 31 December 2003 (Art. 32 Dir.)),
the admission to trading on that other regulated market was associ-
ated with an approved prospectus made available to the public in
accordance with Article 14 of the Prospectus Directive (see no. 57 of
this report); (iii) except where (ii) applies, for securities first admitted
to trading after 30 June 1983, listing particulars were approved in
accordance with the requirements of Directive 80/390 of 17 March
1980 coordinating the requirements for the drawing up, scrutiny and
distribution of the listing particulars to be published for the admis-
sion of securities to official stock-exchange listings’> or Directive
2001/34 of 28 May 2001 on the admission of securities to official
stock-exchange listings and on information to be published on those
securities;”® (iv) the ongoing obligations for trading on that other reg-
ulated market have been complied with; (v) the party seeking the
admission of securities to trading on a regulated market under this
exemption makes a summary document available to the public in a
language accepted by the competent authority of the Member State
where the regulated market is located; (vi) the summary document
referred to in point (v) is made available to the public in the Member
State of the regulated market where admission to trading is sought in
the manner set out in Article 14(2) of the Prospectus Directive (see
no. 57 of this report); and (vii) the content of the summary document
complies with Article 5(2) of the Prospectus Directive (see no. 36 of
this report).” Furthermore, the summary document shall state where
the most recent prospectus can be obtained and where the financial
information published by the issuer pursuant to its ongoing disclos-
ure obligations is available (Art. 4(2) Dir.). This last exemption is
intended to facilitate the raising of capital on new markets.”

As discussed in no. 13 of this report, the granting of an exemption
in one Member State does not imply that the same exemption

2 Official Journal L 100 of 17 April 1980.

73 Ibid., L 184 of 6 July 2001. The Directive 2001/34 has been replaced by Directive 2004/109
of 15 December 2004 on the harmonisation of transparency requirements in relation to
information about issuers whose securities are admitted to trading on a regulated market
(Official Journal L 390 of 31 December 2004).

74 See also Summary record of the 3rd Informal Meeting of 26 January 2005, pp. 7-8 for
more details on this condition.

75 Common Position adopted by the European Council on 24 March 2003, Official Journal
C 125 E of 27 May 2003, 51.
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automatically applies in other Member States where admission to trading
is requested.

As is the case for the exemptions applicable to public offerings (see no.
13 of this report), if the issuer decides, notwithstanding the exemption, to
publish a prospectus, the prospectus will be subject to the provisions of the
Prospectus Directive and must be approved by the competent authority of
the home Member State in accordance with the procedure set forth under
no. 17 et seq. of this report. This follows from Article 13(1) of the
Prospectus Directive, which prohibits the publication of a prospectus that
has not been approved by the competent authority of the home Member
State (see no. 17 of this report).

The disclosure requirements set forth in the Prospectus Directive do not
prevent the Member States from providing additional requirements for the
admission to trading of securities to a regulated market. For example,
national law typically contains special corporate governance rules. Of
course, these requirements may not directly or indirectly restrict the prepar-
ation, content or dissemination of a prospectus approved by the competent
authority in accordance with the Prospectus Directive.”

Consequences of exemption

16. When an offeror or issuer qualifies for an exemption from the prospec-
tus requirement under the rules discussed under nos. 13 and 15 above, the
competent authorities cannot require the publication of a prospectus. The
Member States may not provide in their national laws that a prospectus
must be prepared in this case.

However, if the offeror or issuer wishes to publish a prospectus, it must
obtain the approval of the competent authority of the home Member State
before doing so.

Prior approval of the competent authority
No publication without prior approval

17. A prospectus cannot be published unless it has first been approved by
the competent authority of the home Member State (Art. 13(1) Dir.). This
applies to all forms of publication to third parties in general (see no. 10 of
this report).

As discussed under no. 11 of this report, private placements are not
subject to the prospectus requirement and do not qualify as public offerings
of securities under the Prospectus Directive. The offeror is entitled to
publish an offering memorandum or any other information without the

76 Fifteenth recital to the Prospectus Directive.
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approval of the competent authority, to the extent that this memorandum
and/or information concerns a private placement addressed solely to a
limited circle of persons (see no. 12 of this report).

Competent authority
Definition

18. Approval entails at least scrutiny of the completeness of the prospectus,
including the consistency of the information contained therein and its com-
prehensiveness (Art. 2(1)(q) Dir.).

Each Member State shall designate a competent authority for the
approval of prospectuses, but may entrust specific tasks under the
Prospectus Directive to other authorities. However, a prospectus for a
cross-border public offering or an admission to trading should be approved
by the central competent authority. The competent authority for purposes
of the Prospectus Directive should be completely independent from all
market participants (Art. 21(1) Dir.”7 See also no. 75 of this report for
further discussion of the organisation of the competent authorities).

The competent authority must be an administrative authority indepen-
dent of the economic players, and organised in such a way as to avoid
conflicts of interest.”®

Designation of a competent authority

19. The home Member State is defined in function of the issuer’s nationality,
i.e. the legal entity that issues or proposes to issue securities or the
person requesting admission to trading (Art. 2(1)(h) Dir.). This also applies
to public offerings. In such a case, the nationality of the issuer of the secur-
ities to be offered to the public is the deciding factor. Generally, the issuer and
the offeror will be the same entity, or at least members of the same group.

However, if the securities are not equity securities and have a denomin-
ation of €1,000 or more (i.e. large-denomination debt securities), the offeror
or issuer has a limited choice (see below).

20. If the issuer is based in the European Economic Area, the competent
authority is the authority of the Member State where the issuer’s registered
office is located. This Member State is the home Member State for the pur-
poses of designating a competent authority under the Prospectus Directive.

21.If the issuer is incorporated in a country outside the European Economic
Area, the home Member State will be the one where the securities are

77 Due to its federal structure, Germany has been granted an extension to comply with these
rules until 31 December 2008 (Art. 30(3) Dir.; Common Position adopted by the
European Council on 24 March 2003, Official Journal C 125 E of 27 May 2003, 55).

8 Thirty-seventh recital to the Prospectus Directive.
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intended to be offered to the public for the first time after the date of entry
into force of the Prospectus Directive, i.e. after 31 December 2003, or where
the first application for admission to trading on a regulated market is made,
at the choosing of the issuer, the offeror or the person requesting admission,
as the case may be. If the securities are intended to be offered simultaneously
to the public in different Member States, the competent authority for pur-
poses of the Prospectus Directive can be the authority in any of these states.
The same holds true in the event of a simultaneous request for admission to
trading on regulated markets in different Member States.

The Prospectus Directive does not state from which date (following pub-
lication of the Prospectus Directive) admission to trading on a regulated
market should be taken into account in determining the home Member
State. This is important as the home Member State designated in accordance
with the above rule is final for equity securities and low-denomination debt
securities (i.e. debt securities having a denomination of less than €1,000).
Based on a non-binding statement of the European Commission, it appears
that the date of transposition of the Prospectus Directive, i.e. 1 July 2005,
should be considered the cut-off date (see no. 23 of this report). Any admis-
sion to trading before that date, provided the securities are still traded on a
regulated market on 1 July 2005, will thus determine the home Member
State in accordance with the transitional provision contained in Article
30(1) of the Prospectus Directive (see no. 23 of this report). This interpreta-
tion accords with the purpose of the Prospectus Directive.

If the offeror or person requesting admission to trading on a regulated
market is not the (foreign) issuer, the offeror or person requesting admis-
sion will be entitled to select the home Member State in accordance with the
above rules. In this case, the issuer can nevertheless choose another home
Member State (regardless of its prior choice) on the occasion of a subse-
quent offering or request for admission to trading on a regulated market in
the European Economic Area.” In other words, the foreign issuer is not
bound by the first choice made by the offeror or person requesting admis-
sion to trading. This right of subsequent election is only available in the
event that the securities were offered to the public or admitted to trading on
a regulated market and the home Member State of the issuer therefore
determined by a person other than the issuer itself.3

22. The issuer’s nationality is not exclusively decisive for issues of large-
denomination debt securities, i.e. non-equity securities having a denomina-
tion per unit of at least €1,000 or, for non-equity securities denominated in
a currency other than euros, nearly equivalent to €1,000, and for issues of
non-equity securities giving the right to acquire transferable securities or to

7 Art. 2(1)(m)(iii) Dir.; Common Position adopted by the European Council on 24 March

2003, Official Journal C 125 E of 27 May 2003, p. 50.
80 Summary record of the 3rd Informal Meeting of 26 January 2005, p. 4.
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receive consideration in cash, as a result of their conversion or exercise of
the rights conferred by them, provided the issuer of the non-equity securi-
ties is not the issuer of the underlying securities or an entity belonging to
the same group. The denomination of non-equity securities in a foreign cur-
rency should be determined upon submission of the draft prospectus for
approval.®!

For such offerings or admissions to trading on a regulated market, the
issuer, offeror or person requesting admission to trading is entitled to
choose the home Member State from amongst (i) the Member State where
the issuer has its registered office, and (ii) the Member State where the secu-
rities were or are to be admitted to trading on a regulated market or where
the securities are offered to the public (Art. 2(1)(m) Dir.). They must then
submit a prospectus for approval to the competent authority of the selected
Member State.

These special rules have been introduced to allow issuers and offerors of
large-denomination bonds, i.e. bonds having a denomination of at least
€1,000 per unit, and certain derivatives, a certain degree of flexibility in
choosing the competent authority, permitting them to choose the compe-
tent authority of the Member State where the securities are generally listed
and where that authority has the necessary expertise and experience in
complex securities.??> Particularly for eurobonds, the Luxembourg stock
exchange is the preferred market.

Under these rules, the offeror or person requesting admission to trading
is entitled to select the competent authority from the aforementioned
Member States on a transaction-by-transaction basis and is not bound by a
prior choice, even if it relates to the same type of securities. It should be
noted, however, that the competent authority is entitled to assign its power
to approve the prospectus to another competent authority, subject to the
latter’s agreement (Art. 13(5) Dir.; see also no. 24 of this report). For
example, if a person requesting admission to trading of large-denomina-
tion debt securities or derivatives, approved in the past by the competent
authority of the Member State where the regulated market is located,
addresses its request for approval to the competent authority of the
Member State of the issuer’s registered office, the latter may prefer to assign
its power to the competent authority of the Member State where the securi-
ties are listed.

The above rules also apply to non-EEA issuers. Of course, in this case
there will be no registered office in the European Economic Area, meaning
there will be no choice in actuality, as only the competent authority of the
Member State where the offering is intended to be made or where the regu-

81 Question 9 of ‘Frequently asked questions regarding Prospectuses: Common positions
agreed by CESR Members’, 18 July 2006, available at www.cesr.eu.

82 Common Position adopted by the European Council on 24 March 2003, Official Journal
C 125 E of 27 May 2003, p. 50.
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lated market is situated can be selected. This would be different, however, if
the offering is made or admission to trading sought in several Member
States simultaneously.

23. Article 30(1) of the Prospectus Directive provides for a transitional provi-
sion for non-EEA issuers whose ‘securities have already been admitted to
trading on a regulated market’ in the European Economic Area. These foreign
issuers can choose their competent authority ‘in accordance with Article
2(1)(m)(iii)’.

Foreign issuers must have informed the competent authority of their
choice by 31 December 2005 (see no. 73 of this report). The competent
authority of that Member State will be authorised to approve the prospectus
for any future transactions. If the issuer failed to respect this deadline, the
rules applicable to other foreign issuers shall apply (see no. 21 of this report).

This transitional provision raises several interpretative issues. First, it
does not state before which date the securities should have been admitted to
trading on a regulated market in the European Economic Area. Thus, it
could be argued that the cut-off date is the date of entry into force of the
Prospectus Directive, i.e. 31 December 2003 (Art. 32 Dir.) and, therefore, any
time period should refer to, or start running from, such date. Furthermore, its
scope is unclear as a result of a general cross-reference to Article 2(1)(m)(iii).

In a non-binding statement, the Internal Market DG indicated that
Article 30(1) applies to foreign issuers which ‘already ha[ve] equity securi-
ties or low denomination debt admitted to trading on a regulated market in at
least one EU Member State’ to the extent such foreign issuers have securities
that are traded on a regulated market in the European Union on 1 July
2003, i.e. the deadline for transposition of the Prospectus Directive.®3 This
statement also indicates that a foreign issuer, whose securities are listed on a
regulated market in the European Economic Area on 1 July 2005, must
choose the competent authority of the Member State in which its securities
are admitted to trading or, if its securities are listed on regulated markets in
several Member States, the competent authority of one of these states. If
the foreign issuer moreover has made a public offering of equity securities
or low-denomination debt securities between 31 December 2003 and 31
December 2005, it may choose the competent authority of the Member
State in which it made the offering. In any event, the choice should have
been notified by 31 December 2005.34

Given the unclear wording of Article 30(1) of the Prospectus Directive,
the competent authorities and courts will most likely examine what the

8 Report of the International Capital Markets Association of November 2005, available at
www.icma-group.org.

8 This has been confirmed in the answer to Question 8 of ‘Frequently asked questions
regarding Prospectuses: Common positions agreed by CESR Members’, 18 July 2006,
available at www.cesr.eu.
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foreign issuer actually did. If it notified its choice of Member State by 31
December 2005, as indicated above, and this choice falls within the limits of
Article 2(1)(m), the competent authority in this state will prevail (unless it
indicates that it is not competent under the above rules).

If the foreign issuer did not notify its choice by 31 December 2005, the
provisions of Article 2(1)(m) shall apply, as explained above (see no. 21). In
this case, the choice should be based on the first public offering or admis-
sion to trading after 31 December 2005. This will also be the case if the
securities were offered to the public or if a request for admission to trading
on a regulated market was made by an entity other than the issuer during
the transition period, and the issuer did not select the home Member
State.®

Assignment of authority to approve the prospectus

24. The competent authority of the home Member State where the draft
prospectus is filed may transfer its authority to approve the prospectus to the
competent authority of another Member State, subject to the latter’s
consent. This transfer shall be notified to the issuer, the offeror or the person
requesting admission to trading within three working days from the date of
the decision of the competent authority of the home Member State. If the
prospectus comprises several documents (see no. 26, no. 43 and no. 45 of this
report), the approval of all those parts of the prospectus must be assigned.36

The approval period of ten working days referred to in no. 25 of this
report starts on that date (Art. 13(5) Dir.).

Approval procedure

25. The competent authority must notify the issuer, the offeror or the person
requesting admission to trading (Art. 13(2) Dir.) of its decision on the
prospectus within ten working days following submission of the draft. This
period is extended to twenty working days if the public offering relates to an
issuer without any securities admitted to trading on a regulated market and
which has not previously offered securities to the public (Art. 13(3) Dir.).
Failure to issue a decision within the aforementioned time period does not
indicate approval, however (Art. 13(2) Dir.). The consequences of failure to
observe these time limits shall be governed by national law.%

85 Art. 2(1)(m)(iii) Dir.; Common Position adopted by the European Council on 24 March
2003, Official Journal C 125 E of 27 May 2003, 50.

86 Summary record of the 3rd Informal Meeting of 26 January 2005, p. 9. At this Informal
Meeting, the Commission mentioned that it is advisable that the competent authority to
which approval has been assigned, should also approve any supplements to the
prospectus.

87 Common Position adopted by the European Council on 24 March 2003, Official Journal
C 125 E of 27 May 2003, p. 53.
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If the competent authority finds, on reasonable grounds, that the doc-
uments submitted to it are incomplete or that additional information is
needed, the time period for approval shall only start to run on the date on
which the additional information is provided. Notification that informa-
tion is missing must occur within the above time periods (Art. 13(4)
Dir.).88

Approval is valid for twelve months, provided supplements are filed,
when required, to update relevant information (see no. 55 of this report).

Prospectus consisting of separate documents

26. The Prospectus Directive permits issuers and offerors to split their
prospectus into three documents: a registration document containing infor-
mation about the offeror or issuer, a securities note with information on the
securities offered or issued in a specific transaction, and a summary note
(see no. 36 of this report). Only information on the securities issued or
offered must be prepared for each individual transaction.

Once approved, the registration document may be used for new
transactions without re-approval regardless of the Member State in
which the offering or issue takes place. The offeror or issuer need only
submit the securities note with the summary, if any,® containing the
information mentioned under no. 43 of this report, for approval to the
competent authority (Art. 12(1) Dir.). This rule does not apply, of course,
if the registration document is not approved at the time the request for
approval of the securities note is made (Art. 12(3) Dir.). In this case, both
documents must be approved by the competent authority. The summary
note and the securities note are approved separately (Art. 12(2) in
fine Dir.).

In the event a material change in the registration document (or in any
approved supplement, see no. 66 of this report) or a recent development
occurs which is liable to affect investors’ assessment and should thus be
mentioned in the registration document (or supplement), it must be indi-
cated in the securities note (Art. 12(2) Dir.). This applies to all changes and
developments since the latest updated registration document or supplement
approved and issued in the meantime, as well as to any previous changes or
developments omitted without authorisation.

8 This provision only refers to the time period of ten working days, but it seems reasonable
to infer that it would also apply to cases where the time period is extended to twenty
working days.

A summary is not required if the prospectus relates to the admission to trading on
aregulated market of non-equity securities with a denomination of at least

€50,000, provided the applicable national rules of the Member State where

admission is requested do not require a summary (Art. 5(2) Dir.; see also no. 36 of this
report).

89
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Liability of the competent authority

27. The liability of the competent authority is governed by national law.

Each Member State shall ensure that the competent authorities of other
Member States cannot be held liable under its national law (Art. 13(6) Dir.).
The liability of the competent authority of another Member State shall be
determined by the laws of that state.

Content, format and language of the prospectus and related documents
Content and incorporation by reference; permissible omission of information
Inclusion of all necessary information

28. In general, the prospectus should contain information about the issuer
and the securities to be offered or admitted to trading (Art. 5(2) Dir.). An
indication of the information which should be included is listed in
Annex I to the Prospectus Directive.”® Annexes II through IV give a
general overview of the information to be included in the registration doc-
ument, the securities note and the summary note in the event the prospec-
tus is divided into three documents (see no. 43 of this report). The
Prospectus Regulation defines more precisely the information that must
be provided in the prospectus (see no. 29 of this report).’! The information
in the summary note (Annex IV) is identical to that which must be
included in the summary portion of a single-document prospectus (Part I
of Annex I). The four annexes to the Prospectus Directive are appended to
this book as Annex I.

Article 5(1) of the Prospectus Directive contains two main rules regard-
ing the information to be made available in the prospectus.

First, the prospectus should contain all information necessary to
enable investors to make an informed assessment of the assets and liabil-
ities, financial position, profit and losses and prospects of the issuer and of
any guarantor, and of the rights attached to the securities offered. This
information must be presented in an objective manner.®? This rule stresses
that all information necessary to sufficiently inform investors must be
made available. Whether the information is sufficient is determined based
on the particular nature of the issuer and of the securities being offered or
admitted to trading. The general rule is that the information made avail-
able should permit investors to make an informed assessment of the risks
represented by the securities in order to take a decision with full knowledge

% The Annexes to the Prospectus Directive are indicative (Art. 7(3) Dir.).

! In the event of a difference between the Annexes to the Prospectus Directive, and the
information defined in the Prospectus Regulation, the latter will prevail.

92 Twentieth recital to the Prospectus Directive.
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of the facts.”> The competent authority may, under certain conditions,
permit certain information to be omitted (see no. 38 of this report). The
information included must comply with the Community data protection
rules.®*

Second, the information must be presented in an easily analysable and
comprehensible form. Since the offering is made to the public, any type of
investor should be able to assess the information. This also means that the
form in which the information is made available be suitable for any type of
public, regardless of its expertise. In this respect, the Prospectus Directive
intends to harmonise the presentation and form of information throughout
the EEA in order to ensure an equivalent level of investor protection in all
Member States.”

Ensuring the completeness and suitable presentation of information
contained in the prospectus is part of the approval procedure undertaken
by the competent authority (see no. 25 of this report).

29. The information to be included in the prospectus is defined in the
Prospectus Regulation which implements the Prospectus Directive as regards
information contained in prospectuses as well as the format, incorporation
by reference and publication of such prospectuses and the dissemination of
advertisements.’® The Prospectus Regulation defines the information that
must be included in the applicable prospectus and the information which can
be incorporated by reference, as well as the format, publication aspects and
the dissemination of advertisements. The Prospectus Regulation is based on
applicable standards in the field of financial and non-financial information
set out by international securities commissions, in particular the
International Organisation of Securities Commissions (IOSCO) (Art. 7(3)
Dir.). IOSCO has developed international disclosure standards for cross-
border offerings and initial listings by foreign issuers.

The Prospectus Regulation defines information based on the type of
issuer and securities offered. The rules contained in the Prospectus
Regulation pay particular attention to the following (Art. 7(2) Dir.):

(a) the various types of information needed by investors relating to
equity securities as compared to non-equity securities: a consistent
approach shall be taken with regard to information required in a
prospectus for securities having a similar economic rationale, notably
derivatives;

(b) the various types and characteristics of offerings and admissions to
trading on a regulated market of non-equity securities; the information

9 Nineteenth recital to the Prospectus Directive.

% Thirty-second recital to the Prospectus Directive.

% See the twentieth recital to the Prospectus Directive.

% Published for the first time in the Official Journal L 149 of 30 April 2004, with a corrected
version in the Official Journal L 215 of 16 June 2004 and appended hereto as Annex II.
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required in a prospectus shall be appropriate from the point of view of
investors in non-equity securities having a denomination per unit of at
least €50,000;

(c) the format used and the information required in prospectuses relating
to non-equity securities, including warrants in any form,”’ issued
under an offering programme;

(d) the format used and the information required in prospectuses relating
to non-equity securities, insofar as these securities are not subordin-
ated, convertible, exchangeable, subject to subscription or acquisition
rights or linked to derivatives, issued in a continuous or repeated
manner by entities regulated or authorised to operate in the financial
markets within the European Economic Area;

(e) the various activities and size of the issuer, in particular small and
mid-sized companies; for such companies the information shall be
adapted to their size and, where appropriate, to their shorter track
record; and

(f) if applicable, the public nature of the issuer.

The Prospectus Regulation must at least provide for inclusion of the infor-
mation listed in Annex I to the Prospectus Directive (see Annex I to this
book).

The Prospectus Regulation is applicable as from 1 July 2005 (Art.
36 Reg.) and contains transitional provisions for specific cases (Art. 35
Reg.).

30. In implementing the Prospectus Regulation, issuers, offerors and their
advisers can refer to the CESR’s Recommendations for the consistent
implementation of the FEuropean Commission’s Regulation on
Prospectuses 809/2004.°® The purpose of the CESR’s Recommendations
is twofold. First, they are intended to offer guidelines to issuers, offerors
and their advisers when deciding to what extent specific information
should be included in a prospectus. Second, they should permit the com-
petent authorities to ensure consistent application of the regulations
implementing the Prospectus Directive. The competent authorities will
recommend that issuers and offerors prepare their prospectus in accord-
ance with the Recommendations.”” The Recommendations and their
application will be reviewed regularly by the CESR and updated when
necessary.

97 It includes warrants linked to instruments other than securities, which are traded on a
regulated market (Summary record of the 3* Informal Meeting of 26 January 2005, p. 4).

9% Available at the CESR’s website, www.cesr-eu.org.

% The CESR’s members are the chairs of the national authorities entrusted with supervision
of application of the securities laws in the Member States. In most countries, these
authorities will be designated the competent authority for purposes of the Prospectus
Directive.
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Schedules and building blocks: information to be included in the prospectus

31. The Regulation’s approach to preparing a prospectus is set forth in a
combination of schedules and building blocks (hence the appellation
‘building block approach’), listing the items of information which must be
included in the prospectus (the ‘information items’). A building block is a
list of additional information, not included in the applicable schedule,
which must be added to the relevant schedule depending on the type of
instrument and/or transaction for which the prospectus or base prospectus
is prepared (Art. 2(2) Reg.). The schedules list the minimum disclosure
requirements, to which building blocks are added, if required.

The Prospectus Regulation provides schedules for the Share
Registration Document (Annex I), the Share Securities Notes (Annex I1I),
the Debt and Derivative Securities Registration Document (Annex I'V), the
Securities Note related to Debt Securities with a denomination per unit of
less than €50,000 (Annex V), the Asset-Backed Securities Registration
Document (Annex VII),'% the Debt and Derivative Securities Registration
Document (Annex IX), the Depository Receipts issued over shares (Annex
X), the Banks Registration Document (Annex XI), the Securities Note for
Derivative Securities (Annex XII), the Securities Note for Debt Securities
with denomination per unit of at least €50,000 (Annex XIII), the
Registration Document for securities issued by collective investment under-
takings of the closed-end type (Annex XV), the Registration Document for
securities issued by Member States, third countries and their regional and
local authorities (Annex XVI), and the Registration Document for securi-
ties issued by Public International Bodies'?! and for debt securities guaran-
teed by an OECD member state (Annex XVII). These schedules stipulate
the minimum information that must be included in the prospectus for such
securities. The Prospectus Regulation defines which schedule or schedules
must be used, depending on the type of securities offered and the nature of
the issuer or offeror (Arts. 4-20 Reg.). Information items in the schedules
may be omitted if the information or equivalent information is not perti-
nent (Art. 23(4) Reg.; see also no. 38 of this report, and, with respect to
equivalent information, no. 39).

Building blocks are provided for pro forma financial information
(Annex IT), guarantees (Annex VI), additional information on asset-backed

100 Asset-backed securities are defined as ‘securities which (a) represent an interest in

assets, including any rights intended to assure servicing, or the receipt or timeliness of
receipts by holders of assets of amounts payable there under; or (b) are secured by assets
and the terms of which provide for payments which relate to payments or reasonable
projections of payments calculated by reference to identified or identifiable assets’ (Art.
2(5) Reg.).

These are defined to include public legal entities, established by an international treaty
between sovereign states, to which one or more Member States belong (Art. 2(8) Reg.).

10
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securities (Annex VIII), and additional information on underlying shares
for some equity securities (Annex XIV).

For guidelines and interpretation of the information items included in
the schedules and the building blocks reference is made to the CESR’s
Recommendations for the consistent implementation of the European
Commission’s Regulation on Prospectuses 809/2004 (see no. 30 of this
report).

Annex XVIII of the Prospectus Regulation contains a table with combi-
nations of schedules and building blocks (the ‘Table of Combinations’).
This annex indicates which schedules and building blocks must be com-
bined for specific types of securities. Other combinations may be used for
securities not mentioned in Annex XVIII (Arts. 21 and 22(3) Reg.). This is
also relevant when a base prospectus is prepared (see no. 44 of this report),
which must contain the information items required in Annexes I to XVII,
depending on the type of issuer and the securities offered.

The competent authority cannot request the inclusion in a prospec-
tus of information items not listed in the annexes. However, it may
require, in a specific case, the inclusion of additional information relating to
the items mentioned in the annexes if the draft prospectus does not satisfy
the Prospectus Directive’s disclosure requirements (Arts. 3 and 22(1) Reg.).

If the issuer is a property, mineral, investment, scientific-based or ship-
ping company or a start-up founded less than three years ago, the compe-
tent authority is entitled to request adapted information, in addition to the
information items listed in the annexes, taking into account the nature of
the issuer’s activities. In particular, a valuation or expert’s report on the
issuer’s assets may be requested. The competent authority will inform the
European Commission of any such request (Art. 23(1) Reg.). The CESR’s
Recommendations contain guidelines on the additional information about
such companies which should be included and on the content of the
expert’s report. !9

32. In the event of an offering or admission to trading of securities which
are not the same but comparable to the types mentioned in the Table of
Combinations (Annex XVIII), relevant information items must be added
from other schedules for securities notes provided in the annexes, in the
schedule of securities note which is used for the preparation of the prospec-
tus. These items will be added based on the main characteristics of the secu-
rities offered (Art. 23(2) Reg.).

In the event the offering or request for admission to trading concerns a
new type of securities, the competent authority will decide, in consultation
with the issuer, offeror or person requesting admission, what information
should be included in the prospectus (Art. 23(3) Reg.). There is no obligation

102 Chapter I1I of the CESR’s Recommendations for the consistent implementation of the
European Commission’s Regulation on Prospectuses No 809/2004 (see no. 30 of this report).
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to adhere to one of the schedules to the Regulation. This derogation is only
available for new types of securities with features completely different from
the types mentioned in the Table of Combinations and if the characteristics
of this new security are such that a combination of the various information
items referred to in the schedules and building blocks is not relevant
(Art. 23(3) in fine Reg.). In this case, the competent authority shall inform the
European Commission of the information included in the prospectus.

33. If the final offer price and the volume of securities to be offered to the
public cannot be included in the prospectus, the prospectus must indicate (i)
the criteria and/or conditions in accordance with which the offer price and
volume of offered securities will be determined or, in the case of price, the
maximum price; or, alternatively if the final offer price and the amount of the
securities nor the information defined in (i) are included in the prospectus, (ii)
that acceptance of the purchase or subscription of securities may be with-
drawn no later than two working days following the filing date of the final
offer price and volume of offered securities with the competent authority of
the home Member State (Art. 8(1) Dir. and no. 19 ef seq. of this report).

If the prospectus does not include the above information on the price
and volume of the offered securities, this information must be filed with the
competent authority of the home Member State and published in the
manner in which the prospectus is made available to the public (see no. 57
of this report).

Financial information presented in accordance with IFRS

34. Where, in accordance with the schedules to the Prospectus Regulation,
historical financial information must be included in a prospectus, such infor-
mation must be presented in accordance with the International Financial
Reporting Standards (IFRS)!9 prepared by the International Accounting
Standards Board (IASB). IFRS were rendered the applicable international
accounting standards in the EEA by Regulation 1606/2002 of 19 July 2002
on the application of international accounting standards.!%*

Issuers established in the EEA must publish financial information in
accordance with IFRS or such information must be restated to corre-
spond to IFRS. However, restatement is not required for periods
predating 1 January 2004 or if an issuer had securities admitted to trading
on a regulated market on 1 July 2005, until the issuer publishes its first
consolidated annual accounts in accordance with IFRS (Art. 35(1) Reg.).

103 See 20.1 of Annex 1, 13.1 of Annex 1V, 8.2 of Annex VII, 11.1 of Annex IX, and 20.1 of
Annex X to the Prospectus Regulation.

104 Official Journal L 243 of 11 September 2002. IFRS and their amendments were formally
adopted by the Commission in Regulation 1725/2003 of 29 September 2003 adopting
certain international accounting standards (Official Journal L 261 of 13 October 2003)
and its subsequent changes.
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For issuers that benefit from a (national) transitional provision in accor-
dance with Article 9 of Regulation 1606/2002 of 19 July 2002 (Art. 35(2)
Reg.), the relevant date is 1 January 2006. In accordance with this provi-
sion, national law may provide that publicly traded companies governed
by such law need only prepare their consolidated accounts in accordance
with IFRS for financial years starting on or after 1 January 2007, if only
their debt securities are admitted to trading on a regulated market in a
Member State, or if their securities are admitted to trading in a country
outside the EEA and, in the latter case, they have been using internation-
ally accepted standards since a financial year that started before 11
September 2002.

35. Issuers from countries outside the EEA benefit from a transition
period, ending on 1 January 2007. The obligation to restate their financial
information in accordance with IFRS does not apply to such issuers who
have securities admitted to trading on a regulated market on 1 January
2007 and who have presented and prepared historical financial informa-
tion in accordance with the national accounting standards of a country
outside the EEA. In this case, the historical financial information must be
accompanied by more detailed and/or additional information if the
financial statements included in the prospectus do not give a true and fair
view of the issuer’s assets and liabilities, financial position and profit and
loss (Art. 35(3) Reg.).

After 1 January 2007, foreign issuers must present their financial infor-
mation in accordance with IFRS or the national accounting standards of a
non-EU country, provided such standards are equivalent to IFRS. If this is
not the case, the foreign issuer must include in the prospectus restated
financial statements (Art. 35(5) Reg.).!%

However, restatement is not required for a prospectus filed before 1
January 2009 when one of the following conditions is met:

(a) the notes to the financial statements that form part of the historical
financial information contain an express and unqualified statement
that they comply with IFRS in accordance with IAS 1 (Presentation
of Financial Statements);

(b) the historical financial information is prepared in accordance with the
generally accepted accounting principles (GAAP) of either Canada,
Japan or the United States;

(c) the historical financial information is prepared in accordance with the
generally accepted accounting principles of a third country other
than Canada, Japan or the United States and the following cumul-
ative conditions are met:

105 Article 35(5) of the Regulation has been replaced by Regulation 1787/2006 of 4 December
2006 (Official Journal L 337 of 5 December 2006).
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(i) the authority responsible for national accounting standards in
the third country in question has made a public commitment,
before the start of the financial year in which the prospectus is
filed, to bring this country’s standards into line with IFRS;

(i1) that authority has established a work programme demonstrat-
ing its intention to work towards convergence by 31 December
2008; and

(iii) the issuer provides the competent authority with satisfactory
proof that conditions (i) and (ii) have been met (Art. 35(5A) Reg.).

The European Commission shall encourage convergence between IFRS
and Canadian, Japanese and US GAAP.

Summary

36. As a general rule, the prospectus should contain a summary.

A summary is not required if the prospectus relates to the admission to
trading on a regulated market of non-equity securities'’ having a denomin-
ation of at least €50,000 (high-denomination non-equity securities), pro-
vided the applicable national legislation of the Member State where
admission is requested does not require the inclusion of a summary, drafted
in the official language of that state (Art. 5(2)(2) Dir.). In this case, investors
shall be presumed to have sufficient financial resources to pay for advice on
the offer or issue.

37. The summary must briefly convey the essential characteristics and risks
associated with the issuer, any guarantor and the securities. It must be
drafted in non-technical language, accessible to all, and should normally
not exceed 2,500 words.!?” This limit is a guideline, however, not a cap as the
number of words will largely depend on the language used.'%® Part I of
Annex I to the Prospectus Directive (see Annex I to this book) defines
the information which should preferably be included in the summary.'®”
The Prospectus Regulation does not provide a schedule or building block
for the summary. The issuer, offeror or person requesting admission to
trading will thus determine its content (Art. 24 Reg.).

The summary must be drafted in the language in which the prospectus
was originally prepared.

The summary must furthermore contain a warning that (1) it should be
read as an introduction to the prospectus; (2) any decision to invest in the
securities should be based on the prospectus as a whole; (3) if a claim with

respect to the information contained in the prospectus is brought before the

106 For a definition of non-equity securities, see no. 8 of this report.

Twenty-first recital to the Prospectus Directive.

108 Common Position adopted by the European Council on 24 March 2003, Official Journal
C 125 E of 27 May 2003, 51.

109 The Annexes to the Directive are indicative (Art. 7(3) Dir.).

107
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courts, the investor may, under applicable national law, have to bear the cost
of translating the prospectus before the commencement of legal proceed-
ings; and (4) those persons who have tabled the summary, including any
translation thereof, and applied for its notification, shall be held civilly
liable but only if the summary is misleading, inaccurate or inconsistent
when read together with the rest of the prospectus (Art. 5(2) Dir.). Thus,
investors should take care not to read only the summary.

The foregoing emphasises the legal value of the summary. Investors
should familiarise themselves with the prospectus in its entirety and should
not rely solely on the summary in taking their investment decision. The
summary is at best a guideline to better understand the prospectus.
Consequently, if the summary is unclear or misleading as regards the
nature of the securities offered or other elements fundamental to the invest-
ment decision, it will only result in liability if such ambiguity or misinfor-
mation cannot be cleared up upon reading the entire prospectus (Art. 6(2)
Dir.; see also no. 85 of this report).

Permitted omissions

38. The competent authority of the home Member State may allow certain
information required by the Prospectus Directive or the Prospectus
Regulation to be omitted from the prospectus if it is of the opinion that
(1) the disclosure of such information would be contrary to the public
interest; (i) the disclosure of such information would be seriously detri-
mental to the issuer, provided, however, that the omission of such informa-
tion would not be likely to mislead the public with regard to facts and
circumstances essential to an informed assessment of the issuer, offeror or
guarantor and of the rights attached to the securities to which the prospec-
tus relates; or (iii) such information is of minor importance to a specific
offering or admission to trading on a regulated market and will not
influence the assessment of the financial position and prospects of the
issuer, offeror or guarantor (Art. 8(2) Dir.). Omission is especially appro-
priate for sensitive information.!1

In general, information items included in the schedules and building
blocks can be omitted if they are not pertinent and no equivalent informa-
tion is available (Art. 23(4) Reg.; see also no. 39 of this report for a discus-
sion of equivalent information). The risks can never be eliminated
altogether, however.!!!

With respect to the base prospectus, the issuer, offeror or person
requesting admission to trading is entitled to omit information items which
are unknown at the time the prospectus is approved and which can only be
determined at the time of the individual issue (Art. 22(2) Reg.).

110 Twenty-fifth recital to the Prospectus Directive.

1T Answer to Question 7 of ‘Frequently asked questions regarding Prospectuses: Common
positions agreed by CESR Members’, 18 July 2006, available at www.cesr.eu.
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Inclusion of equivalent information

39. If certain information required by the Prospectus Regulation is inap-
propriate as regards the sphere of activity or corporate form of the issuer or
the securities to which the prospectus relates, equivalent information must
be included. This obligation only applies to the extent such information is
available (Art. 8(3) Dir.).

The offeror or issuer shall determine whether information is equivalent.

The offeror or issuer must, in any event, ensure that investors receive
adequate information (Art. 8(3) Dir.). This rule will guide the offeror and
issuer in determining the manner in which the equivalent information is
presented and may furthermore justify the omission of certain equivalent
information if such information is liable to confuse investors.

Incorporation by reference

40. The Prospectus Directive permits the incorporation of information
available to the public by reference, without including it in the prospectus.
However, information may not be incorporated by reference in the
summary (Art. 11(1) in fine Dir.).

A prospectus may only incorporate information by reference to one or
more previously or simultaneously published documents approved by the
competent authority of the home Member State or filed with that authority
in accordance with the Prospectus Directive (e.g. information filed in accor-
dance with no. 57 of this report) or the Directive of 28 May 2001 on the
admission of securities to official stock-exchange listings and on informa-
tion to be published on those securities''? (Art. 11(1) Dir.).!"* The purpose
of this rule is to reduce the cost of preparing the prospectus.''* However,
information filed with non-EU authorities may not be incorporated by ref-
erence, which may hinder foreign issuers and offerors.

The following documents can be incorporated by reference: (1) annual
and interim financial information; (2) documents prepared on the occasion
of a specific transaction such as a merger or demerger; (3) audit reports and
financial statements; (4) memoranda and articles of association; (5) earlier
approved and published prospectuses and/or base prospectuses; (6) regu-
lated information; and (7) circulars to security holders (Art. 28(1) Reg.).

The information to which reference is made should be the latest informa-
tion available to the offeror or the issuer (Art. 11(1) Reg.). If this is not the
case, more recent information must be included in the prospectus, and any
reference to the old information shall be deemed invalid. If the information
in a document incorporated by reference has been changed, the prospectus
shall clearly state this and provide updated information (Art. 28(3) Reg.).

112 Official Journal L 184 of 6 July 2001.
113 The Prospectus Regulation contains specific rules on the incorporation of information by
reference (see Art. 28). 114 Twenty-ninth recital to the Prospectus Directive.
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The rules set forth under no. 49 et seq. of this report with respect to the
use of languages shall apply to any document incorporated by reference
(Art. 28(2) Reg.), meaning that issuers and offerors must first verify whether
the information to which reference is made is available in the language of the
prospectus. If necessary, the document may first need to be translated into
an acceptable language and filed in accordance with the above rules.'!?

If the prospectus incorporates information by reference, it must contain
a list of cross-references to enable investors to easily identify specific items
of information (Art. 11(2) Dir.). This cross-reference list must present in one
place of the prospectus a list of the information which has been incorpo-
rated by reference. This should be prepared in such manner that it informs
the investor in a clear and easily accessible manner, whether the prospectus is
complete or whether he will need to consult other documents. 16

Form
Possibilities

41. The Prospectus Directive allows the publication of a single prospectus
or the division of a prospectus into three separate documents (i.e. a registra-
tion document, a securities note and a summary note). This possibility
exists for both public offerings of securities and the admission of securities
to trading.

For certain offerings and admissions to trading, a base prospectus can
be approved and used for future transactions. In this case, only a supple-
ment will be required for future transactions.

Single document

42. In general, the prospectus must be a single document including all infor-
mation set forth under no. 28 of this report. The information items that
must be included in the prospectus are further defined in Annex I to the
Prospectus Directive (see Annex I to this book)'!'” and the Prospectus
Regulation (Annex IT to this book).

Separate documents

43. The use of separate documents is helpful if the offeror or issuer intends
to regularly offer or issue transferable securities (outside an offering pro-
gramme of non-equity securities).!'® In this case, it may be cost-efficient to

115 Answer to Question 5 of ‘Frequently asked questions regarding Prospectuses: Common
positions agreed by CESR Members’, 18 July 2006, available at www.cesr.eu.

116 Summary record of the 3™ Informal Meeting of 26 January 2005, p. 9.

7 This Annex is indicative not binding (Art. 7(3) Dir.)

18 An offering programme is a plan that permits the issue of non-equity securities, including
warrants in any form, of a similar type and/or class in a continuous or repeated manner
over a specified issuance period (Art. 2(1)(k) Dir.).
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prepare a document containing information on the offeror or issuer which
can be used for each new transaction. Only information on the securities
issued or offered need then be prepared for each new transaction.

In this case, the prospectus will consist of a registration document, a
securities note and a summary note (Art. 5(3) Dir.).

The registration document contains information on the issuer. It may be
prepared and approved prior to, and outside of, a public offer or request for
admission to trading on a regulated market.!'"’

The securities note contains information on the securities offered to the
public or to be admitted to trading on a regulated market as well as any
information which should normally be provided in the registration docu-
ment if there has been a material change or recent development liable to
affect investors’ decision since the time of the last approved updated regis-
tration document or approval of the last supplement thereto (Art. 12(2)
Dir.).

The summary note should contain the information normally included
in the summary of a prospectus, i.e. a brief description of the essential char-
acteristics and risks associated with the issuer, any guarantor and the secu-
rities (no. 28 of this report). The summary will also include information
contained in the registration document and securities note. No summary
note is required if the prospectus relates to the admission to trading on a
regulated market of non-equity securities'? having a denomination of at
least €50,000 and the national legislation of the Member State where
admission is requested does not require that a summary be filed, in the
official language of that state, for such an offering (Art. 5(2) Dir.).

The minimum information that must be included in the registration
document, securities note and summary note is set forth in Annexes II
through I'V to the Prospectus Directive (see Annex I to this book)'?! and the
Prospectus Regulation (Annex II to this book). Information should not be
duplicated unnecessarily in the various documents.'??

44. Once the registration document has been approved, only the securities
note and summary note need be approved and published for subsequent
issues, if required (see above). These are approved separately (see no. 26 of
this report) and must be published prior to the offering or admission to
trading of the securities. The registration document may need to be
updated if there is new significant information which should be included in
the prospectus (see no. 65 of this report).

The registration document shall remain valid for twelve months follow-
ing its approval (Art. 9(4) Dir.; see also no. 55 of this report). Thus, during

119 Summary record of the 3rd Informal Meeting of 26 January 2005, p. 9.
120 For the definition of non-equity securities, see no. 8 of this report.

121 This Annex is however indicative (Art. 7(3) Dir.)

122 Fourth recital to the Prospectus Regulation.
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this twelve-month period, the issuer or offeror need only provide a secur-
ities note and summary for new offerings or requests for admission to
trading. The securities note shall reflect any updates to the registration doc-
ument, when required (see above). If the information in the registration
document requires updating during this twelve-month period and no secur-
ities note has been prepared, supplements must be prepared and submitted
for approval (see no. 66 of this report for the rules applicable to supple-
ments).

If the approved registration document was already published, it suffices
to publish the securities note and the summary note, provided that they
indicate where the other documents can be obtained (Art. 14(5) Dir.; see no.
60 of this report). Publication of all those documents is required before ini-
tiation of the transaction.

Base prospectus

45. For certain types of securities, it is also possible to include information
about the issuer and the securities offered in a base prospectus and to issue a
supplement updating the information contained therein for subsequent
issues or offerings (Art. 5(4) Dir.). The base prospectus need not necessarily
include the final terms of the offering (Art. 2(1)(r) Dir.). This technique is
intended to create a fast-track procedure since only the supplement
requires approval.'?* The information which must be included in the base
prospectus is set forth in Annex I to the Prospectus Directive (see Annex |
to this book)!'?* and the Prospectus Regulation (Annex II to this book). The
base prospectus, like a regular prospectus, must include a summary.

A supplement is only required if, following approval of the base
prospectus but before either the final close of the offering for each issue of
securities under the base prospectus (for a public offering) or the com-
mencement of trading on the regulated market (for an admission to
trading) a significant new factor arises or a material mistake or inaccuracy
is discovered relating to the information contained in the base prospectus
which is capable of affecting investors’ assessment of the securities (Art.
22(7) Reg.). Preparation and approval of the supplement is discussed under
no. 65 of this report.

If the final terms of the offer are not included in either the base prospec-
tus or a supplement, they must be provided to investors and filed with the
competent authority as soon as practicable when the public offering is
made, if possible before the start of the offering. These terms must include
the criteria and/or conditions in accordance with which the price and
volume of the offered securities are determined or, in the case of price, the
maximum price (Art. 5(4) third para Dir.).

123 Twenty-third recital to the Prospectus Directive.
124 This Annex is only indicative (Art. 7(3) Dir.)
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46. The use of a base prospectus is only permitted for the offering or admis-
sion to trading of the following types of securities:

(a) non-equity securities, including warrants in any form,'? issued under
an offering programme (a plan which permits the issuance of non-
equity securities, including warrants in any form,'? of a similar type
and/or class'?’ in a continuous or repeated manner over a specified
period (Art. 2(1)(k) Dir.));

(b) non-equity securities issued in a continuous or repeated manner by
credit institutions, (i) where the sums deriving from the issuance of
the securities, under national law, are invested in assets that provide
sufficient coverage for any liability deriving from the securities until
their maturity date; and (ii) where, in the event of insolvency of the
credit institution concerned, the amounts are used first to repay
capital and interest (without prejudice to the provisions of Directive
2001/24/EC of 4 April 2001 on the reorganisation and winding-up of
credit institutions)!?® (Art. 5(4) Dir.);

(c) asset-backed securities; and

(d) warrants (i) which can be converted or exchanged into shares or other
transferable securities equivalent to shares, at the issuer’s or the
investor’s discretion, or on the basis of conditions established at the
time of the issue or which give, in any other way, the possibility to
acquire shares or other transferable securities equivalent to shares; (ii)
provided, however, that these shares or other transferable securities
equivalent to shares are or will be issued by the issuer of the securities
or by an entity belonging to the same group as the issuer and are not
yet traded on a regulated market or an equivalent market outside the
European Union at the time of approval of the prospectus covering
the securities and that the underlying shares or other transferable
securities equivalent to shares can be physically delivered (Art. 22(6)
Reg.).

Issues shall be considered continuous or repeated if they are on tap or
concern at least two separate issues of securities of a similar type and/or
class over a period of twelve months (Art. 2(1)(I) Dir.). Securities of a

125 Tt includes warrants linked to instruments other than securities, which are traded on a
regulated market (Summary record of the 3rd Informal Meeting of 26 January 2005, p. 4).
This wording is intended to cover all warrants, including equity warrants (Common
Position adopted by the European Council on 24 March 2003, Official Journal C 125 E of
27 May 2003, 52).

This includes not only identical securities but also securities belonging in general terms to
one category, possibly including different products, such as debt securities, certificates and
warrants, or the same product under the same programme, or different features notably in
terms of seniority, type of underlying assets or the basis used to determine the redemption
amount or coupon payment (thirteenth recital to the Prospectus Directive).

128 Official Journal L 125 of 5 May 2001.

126
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similar type and/or class include not only identical securities but also secur-
ities that belong in general terms to one category, which may include
different products, such as debt securities, certificates and warrants, or the
same product under the same programme, or different features, notably in
terms of seniority, type of underlying assets or the basis used to determine
the redemption amount or coupon payment.'?

47. The base prospectus must contain the information items listed in the
appropriate schedules and building blocks set forth in the annexes to the
Prospectus Regulation (no. 31 of this report). Information which is not
known at the time the base prospectus is approved and which can only be
determined at the time of the individual issue may be omitted (Art. 22(2)
Reg.) and subsequently included in a supplement at the time of issue.

In addition to the information items listed in the schedules and the
building blocks, the base prospectus must include the following informa-
tion: (1) an indication of the information to be included in the final terms;
(2) the method for publication of the final terms, or, if this cannot be deter-
mined at the time of approval of the base prospectus, an indication of how
the public will be informed about the publication method used; and (3), for
non-equity securities issued under an offering programme (see point (a)
above), a general description of the offering programme (Art. 22(5) Reg.).

The final terms of the offering, attached to the base prospectus, need
only contain the information items from the various securities note sched-
ules used to prepare the base prospectus (Art. 22(4) Reg.).

Format

48. The format of the prospectus is defined by the Prospectus Regulation
and depends on the manner in which the prospectus has been prepared, i.e.
a single document, separate documents or a base prospectus.

If the prospectus is a single document (see no. 42 of this report), it shall
consist of the following four parts: (1) a clear and detailed table of contents;
(2) a summary; (3) the risks associated with the issuer and the type(s) of
security covered; and (4) the other information items listed in the applicable
schedules and building blocks (see no. 31 of this report) (Art. 25(1) Reg.).

If the prospectus is split into several documents (see no. 43 of this
report), the registration document and securities note shall each consist of
the following: (1) a clear and detailed table of contents; (2) as the case may
be, the risks associated with the issuer and the type(s) of security covered;
and (3) the other information items listed in the applicable schedules and
building blocks (Art. 25(2) Reg.). The summary is presented as a sepa-
rate document distributed at the time of the issuance or offering of the secu-
rities.

129 Thirteenth recital to the Prospectus Directive.
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49. A base prospectus consists of the same four parts as an ordinary
prospectus (see above) (Art. 26(1) Reg.). The base prospectus must include
a summary, even if it covers several types of securities (Art. 26(6) Reg.).
Information on each type of security covered must be set forth clearly in the
base prospectus (Art. 26(2) Reg.). The same applies to the summary (Art.
26(6) in fine Reg.).

The final terms can be included in the base prospectus or presented in the
form of a separate document. In the latter case, some information which has
been included in the approved base prospectus may be added in accordance
with the relevant securities note schedule used to prepare the base prospec-
tus. In this case, the final terms must be presented in such a way that they can
be easily identified by investors. Furthermore, the final terms should state
clearly and prominently that for complete information on the issuer and
offering, the final terms should be read in conjunction with the base prospec-
tus and where the base prospectus is available (Art. 26(5) Reg.).

Several base prospectuses may be included in a single document (Art.
26(8) Reg.). In this case, if the approval of the competent authority of
several home Member States is required under the rules of the Prospectus
Directive, these authorities shall seek to cooperate and, if possible, assign
approval power to one among them (see no. 24 of this report).!3

If the issuer, offeror or person requesting admission to trading has filed
a registration document for a particular type of security in the past and
thereafter decides to draw up a base prospectus, the latter document must
contain (1) the information contained in the previously or simultaneously
approved registration document, which shall be deemed incorporated by
reference (in accordance with Art. 28 Reg.), and (2) the information which
would otherwise be contained in the relevant securities note, except for the
final terms if these are not included in the base prospectus (Art. 26(4) Reg.).

50. The order in which the various parts of the prospectus and base prospec-
tus are presented is mandatory and cannot be changed. However, it is possi-
ble to include a cover note containing general information about the issuer.!3!

The issuer, offeror or person requesting admission to trading may freely
determine the order in which the information items which must be included
in the schedules and building blocks are presented (Art. 25(3) and Art.
26(2) Reg.). Of course, this order should not be misleading or adversely
affect investors’ possibility to make an informed assessment since this
would run contrary to the spirit of Article 5 of the Prospectus Directive.
Furthermore, in a base prospectus, information on the various securities
offered must be presented separately (Art. 26(2) Reg.).

If the order of information items differs from that presented in the

130 Twenty-seventh recital to the Prospectus Regulation.
B1 Answer to Question 6 of ‘Frequently asked questions regarding Prospectuses: Common
positions agreed by CESR Members’, 18 July 2006, available at www.cesr.eu.

47



Prospectus for the Public Offering of Securities in Europe

48

annexes to the Prospectus Regulation, the competent authority of the
home Member State may require that a list of cross-references be filed in
order to allow it to verify that all required information has been included in
the draft prospectus. This list shall identify the page number where each
item can be found in the prospectus (Arts. 25(4) and 26(3) Reg.).

Language

51. In general, the prospectus is prepared in the language of the home
Member State (see no. 19 of this report) (Art. 19(1) Dir.), especially if the
public offering or admission to trading is limited to that state. In this case,
the law of the home Member State will determine in which language the
prospectus (and summary) must be drawn up and published. However, as
explained under no. 53 of this report, this will also be the case if the offering
is made or the admission to trading is sought in other Member States.

The special rules on the use of languages do not apply if the offering is
not considered public within the meaning of Article 3(2) of the Prospectus
Directive (see no. 11 of this report). In this case, the documentation sent to
investors, such as a private placement memorandum, need not comply with
these rules (see no. 12 of this report).

52. When a public offering is made or admission to trading sought outside
the home Member State, in one or more other Member States (host
Member States), the prospectus must be drafted either in the language
accepted by the competent authority of each state or in a language deemed
customary in international financial circles. The choice lies with the issuer,
the offeror or the person requesting admission to trading (Art. 19(2) Dir.).
A language customary in international financial circles would be English,
for example. Other languages may qualify, provided that such other lan-
guage is generally used in international finance in the Member States where
the offering is made or the admission to trading sought.!3?

Regardless of the language of the prospectus, the competent authority
of each Member State where the public offering is made or the admission to
trading sought can require that the summary be translated into the official
language of that state (Art. 19(1) Dir.). However, this authority cannot
require that the entire prospectus be translated.

Finally, in order to obtain the approval of the competent authority of the
home Member State (if the public offering is not made or the admission to
trading is not sought in that state), the draft prospectus must be submitted in a
language customary in international financial circles or in a language accepted
by this authority, at the choosing of the offeror, issuer or person requesting
admission to trading (Art. 19(2) Dir.). The summary will be filed in the same
language in which the prospectus was prepared for filing (Art. 5(2) Dir.).

132 Summary record of the 3rd Informal Meeting of 26 January 2005, p. 10.
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The foregoing is best illustrated by an example. If a public offering is
made in both France and Italy by a Dutch offeror (but not in the
Netherlands), the offeror is entitled to prepare the prospectus in either the
official languages of both countries or in English. If it chooses the former
option, the prospectus must be drafted in both Italian and French. If it
decides to draw up the prospectus in English, however, the competent
authorities of Italy and France can always request a summary in Italian or
French, respectively.

For scrutiny by the competent authority of the home Member State (i.e.
the Netherlands) with a view to approval, the Dutch offeror must submit
the draft prospectus in either English or Dutch. If the offeror were Belgian,
it would probably submit the draft prospectus to the competent Belgian
authority in either English or French, so that only an Italian translation
would be required. As mentioned, in such event, if the prospectus is in
English, the French and Italian authorities can request a translation of the
summary into French or Italian, respectively.

53. If a public offering is made or admission to trading on a regulated
market sought in more than one Member State, including the home
Member State, the prospectus must be prepared and submitted in a lan-
guage accepted by the competent authority of the home Member State
(Art. 19(3) Dir.). The competent authority of that state will decide on the
language applicable under national law and may require publication in
additional languages if it has more than one official language.

Once approved, the prospectus must be made available in the other
states where the offering is made or the admission to trading requested, i.e.
the host Member States, either in a language accepted by the competent
authority of each host Member State or in a language customary in inter-
national financial circles. The offeror, issuer or person requesting admission
to trading shall take a decision in this regard (Art. 19(3) Dir.).

Finally, the competent authority of each host Member State may
require that the summary be translated into its official language(s) (Art.
19(3) Dir.). If the host Member State has more than one official language, it
may require translation of the summary into all of its official languages.

54. Special rules on the use of languages apply in the event admission to
trading on a regulated market of non-equity securities with a denomination
per unit of at least €50,000 is requested in one or more Member States. In
this case the offeror, issuer or person requesting admission may choose to
prepare the prospectus either in a language accepted by the competent
authorities of the home and host Member States or in a language custom-
ary in international financial circles (Art. 19(4) Dir.).

The Member States can provide in their national legislation that, in this
case, a summary must be prepared in the official language(s) of that state
(Art. 19(4) Dir.). However, there must be an express statutory provision to
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this end, and a summary must be prepared only if required by national law
(see no. 36 of this report).

These special rules do not apply to the public offering of such securities
since, in this case, there is no obligation to publish a prospectus (see no. 11
of this report).

Term of validity

55. Once approved, the prospectus remains valid for twelve months from its
publication date (Art. 9(1) Dir.). This relatively short period of validity is
intended to ensure that prospectuses are kept up to date.!** In order to
remain valid, any new significant fact relating to information contained in
the prospectus which is capable of affecting investors’ assessment of the
securities must be made public via a supplement (see no. 66 of this report).

In the event of an offering programme of non-equity securities, a duly
filed base prospectus shall remain valid for up to twelve months (Art. 9(2)
Dir.). An offering programme is a plan that permits the issue of non-equity
securities, including warrants in any form,'3* of a similar type and/or class,
in a continuous or repeated manner over a specified issuance period (Art.
2(1)(k) Dir.). Issues are considered to be continuous or repeated if they are
on tap or concern at least two separate issues of securities of a similar type
and/or class over a twelve-month period (Art. 2(1)(1) Dir.). Securities of a
similar type and/or class include not only identical securities but also secu-
rities that belong in general terms to one category and may include different
products, such as debt securities, certificates and warrants, or the same
product under the same programme, as well as different features, notably in
terms of seniority, types of underlying assets and the basis for determining
the redemption amount or coupon payment.!'*?

No time limit applies to base prospectuses for the continuous or
repeated issue of non-equity securities by credit institutions where (i) the
sums deriving from the issue, under national law, are invested in assets that
provide sufficient coverage for any liabilities deriving from the securities
until their maturity date, and (ii) in the event of insolvency of the credit
institution, the sums are used first to repay capital and interest due (without
prejudice to the provisions of Directive 2001/24/EC of 4 April 2001 on the
reorganisation and winding-up of credit institutions).'*® In this case, the
prospectus shall remain valid until the securities concerned are no longer
issued in a continuous or repeated manner or the programme is terminated
(Art. 9(3) Dir.).

133 Twenty-sixth recital to the Prospectus Directive.

134 Tt includes warrants linked to instruments other than securities, which are traded on a
regulated market (Summary record of the 3rd Informal Meeting of 26 January 2005, p. 4).

135 Thirteenth recital to the Prospectus Directive.

136 Official Journal L 125 of 5 May 2001.
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Finally, once approved, a registration document remains valid for
twelve consecutive months, provided it is updated with supplements where
appropriate (as discussed in no. 66 et seq. of this report)(Art. 9(4) Dir.).'3

Publication and advertisements
Publication

56. After approval of the prospectus, the issuer, offeror or person request-
ing admission to trading must file the approved prospectus, in its final
form, with the competent authority of the home Member State (see no. 19
of this report) and make it available to the public as soon as practicable
and, in any case, reasonably in advance of the offering or admission to
trading and no later than the commencement of the offer (Art. 14(1) Dir.).
Publication should always be in accordance with the legislation on data
protection.!'®®

In the event of an initial public offering (IPO) of a class of shares not
already admitted to trading on a regulated market in the European Union
(as further defined under no. 6 of this report), the prospectus must be made
available no later than six working days before the end of the offering (Art.
14(1) Dir.). This time period is to ensure that in the case where the TPO is
open for less than six working days, the prospectus is made available
sufficient time before admission of the securities to trading.!®

The text and format of the prospectus (and any supplements) as pub-
lished or otherwise made available to the public must at all times conform to
the original approved version (Art. 14(6) Dir.), meaning it is prohibited to
render public any new information useful to investors through other chan-
nels, i.e. a supplement or otherwise.'* However, a significant new fact,
material error or inaccuracy capable of affecting investors’ assessment of
the securities must be made public by a supplement (see no. 66 of this
report).

57. Information can be made available to the public through any of the fol-
lowing means:

(a) publication in one or more newspapers circulated throughout, or
widely circulated in, the Member States in which the public offering is
made or the admission to trading sought; the newspaper must be a

13

3

Art. 9(4) Dir. refers erroneously to Art. 10(1); it should refer to Art. 16(1) of the
Prospectus Directive (Summary record of the 3rd Informal Meeting of 26 January

2006, p. 8).

Thirty-second recital to the Prospectus Directive; Common Position adopted by the
European Council on 24 March 2003, Official Journal C 125 E of 27 May 2003, 54.
Summary record of the 3rd Informal Meeting of 26 January 2005, pp. 9-10.

Answer to Question 14 of ‘Frequently asked questions regarding Prospectuses: Common
positions agreed by CESR Members’, 18 July 2006, available at www.cesr.eu.
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general or financial publication having a national or supra-regional
scope; if the competent authority is of the opinion that the selected
newspaper does not satisfy the above conditions, it can designate a
newspaper whose circulation it deems appropriate taking into
account, in particular, the geographic area, population and reading
habits in each Member State (Art. 30 Reg.); or

(b) a printed form made available, free of charge, to the public at the
market on which the securities are being admitted to trading or at the
issuer’s registered office and the offices of the financial intermediaries
placing or selling the securities, including paying agents; or

(c) in electronic form on the issuer’s website and, if applicable, on the
website of the financial intermediaries placing or selling the securities,
including paying agents; or

(d) in electronic form on the website of the regulated market where the
admission to trading is sought; or

(e) in electronic form on the website of the competent authority of the
home Member State if the latter has decided to offer this service.

The offeror, issuer or person requesting admission to trading shall deter-
mine the means of publication and inform the competent authority of the
home Member State accordingly. It is recommended that the publication
method take into account the function of the document to be made public
and permit investors to access it quickly and in a cost-efficient manner.'#!

The publication method used for the final terms related to a base
prospectus must not be the same as that used for the base prospectus itself
(Art. 33 Reg.). This refers to the means defined above by which the prospec-
tus is made available to the public. National law may require that a notice be
published stating how the final terms are published (Art. 14(3) Dir.; see no.
58 of this report).!4?

The home Member State may require an issuer or offeror publishing a
prospectus in accordance with method (a) or (b) above to also post its
prospectus on the website of the issuer (or offeror) and, if applicable, that
of the financial intermediaries handling the placement or sale of the secur-
ities (Art. 14(2) Dir.).

No other publication requirements may be imposed by the Member
States.

58. The home Member State may require that a notice be published stating
how the prospectus is made available and where it can be obtained by mem-
bers of the public (Art. 14(3) Dir.). An additional notice may be required
when the final terms of a base prospectus are published separately.'43 The

141 Twenty-ninth recital to the Prospectus Regulation.
142 Summary record of the 4th Informal Meeting of 8 March 2005, p. 5.
43 Thirty-third recital to the Prospectus Regulation.
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competent authority of the host Member State is not entitled to require
that a notice be published if the law of the home Member State does not so
require.'#

The notice must be published in a newspaper with a national or supra-
regional circulation, as defined above. However, if the prospectus is pub-
lished solely for the admission of securities to trading on a regulated market
and securities of the same class have already been admitted to that market,
the notice can merely be included in the bulletin of that regulated
market, regardless of whether it is in paper or electronic form (Art. 31(1)
Reg.). The notice must be published the next working day following the
publication date of the prospectus (Art. 31(2) Reg.).

The notice must contain the following information:

(a) theissuer’s identification details;

(b) the type, class and volume of securities offered and/or in respect of
which admission to trading is sought, provided this information is
known at the time of publication of the notice;

(c) the proposed timetable for the offering or admission to trading;

(d) astatement that a prospectus has been published and an indication of
where it can be obtained;

(e) if the prospectus has been published in paper form, the address where
and the period of time for which it is available to the public;

(f) if the prospectus has been published in electronic form, the address
where investors can obtain a hard copy; and

(g) thedate of the notice (Art. 31(3) Reg.).

59. If the prospectus is made available in electronic form, it must comply
with the following rules:

(a) the prospectus must be easily accessible from the website;

(b) the format should be such that the prospectus cannot be modified;

(c) the prospectus must not contain hyperlinks, except where information
is incorporated by reference, provided such information is easily and
immediately available; and

(d) investors must be able to download and print the prospectus (Art.
29(1) Reg.).

Furthermore, a paper copy must be made available by the issuer, offeror or
person requesting admission to trading or by the financial intermediaries
placing or selling the securities (Art. 14(7) Dir.) and sent to investors at their
first request free of charge. It is not sufficient to allow the investor to inspect
a physical copy at a designated place.'*’

144 Answer to Question 2 of ‘Frequently asked questions regarding Prospectuses: Common
positions agreed by CESR Members’, 18 July 2006, available at www.cesr.eu.
145 Summary record of the 3rd Informal Meeting of 26 January 2005, p. 10.
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When a prospectus for a public offering is posted on a website, it is, of
course, also available to investors residing outside those countries in which
the offering is made. Issuers, financial intermediaries and regulated markets
must take measures to avoid targeting residents of Member States and third
countries not covered by a public offering of securities (Art. 29(2) Reg.).
The Prospectus Regulation mentions one such measure, namely the inclu-
sion of a disclaimer with respect to the intended addressees of the offering.
However, if this is not sufficient, other measures will be required.

60. If the prospectus comprises several documents (i.e. a base prospectus
and supplements; a registration document, securities note and, if any, a
summary note) and/or incorporates information by reference, the docu-
ments which make up the prospectus and the information to which refer-
ence is made may be published and circulated separately. However, these
documents must be made available, free of charge, to the public in accor-
dance with one of the methods set forth under no. 57 of this report.

Each of the aforementioned documents must mention where the other
documents that make up the prospectus, or to which it refers, can be
obtained (Art. 14(5) Dir.).

61. Prospectuses approved over the last twelve months or a list of these
prospectuses with, if available, a hyperlink to the text of the prospectus on
the website of the issuer or the regulated market, shall be posted on the
website of the competent authority of the home Member State (Art. 14(4)
Dir.).

Automatic posting of prospectuses on the competent authority’s
website is a major step forward, although the latter can decide to publish
only a list of prospectuses, along with hyperlinks to the relevant texts (if
available), meaning that, in most cases, investors will be able to consult a
given prospectus online. If a prospectus is not posted on the website of the
issuer or offeror (because there is no obligation to do so; see no. 57 of this
report), it can always be viewed on the website of the competent authority.
Most investors have access to the Internet, and those who do not can
request a paper copy, as explained at no. 57 of this report.

Advertisements

62. Any advertisement relating to a public offering of transferable securi-
ties, as defined under no. 10 of this report, or to an admission to trading on
a regulated market, must comply with the provisions laid down in Article 15
of the Prospectus Directive. Advertisements are announcements (a) relat-
ing to a specific offer to the public of securities or to an admission to trading
on a regulated market which (b) aim to specifically promote the potential
subscription or acquisition of such securities (Art. 2(9) Reg.).

For those securities listed under no. 8 of this report, the rules on adver-
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tising shall not apply, except where the offering or admission to trading may
be made voluntarily subject to the Prospectus Directive and if the offeror or
issuer decides to do so at the time of the offering or admission to trading
(see no. 9 of this report).

63. When the advertisement relates to a public offering or an admission to
trading on a regulated market for which the Prospectus Directive requires
the publication of a prospectus,'#® it must satisfy the following rules:

(a) the advertisement must state that a prospectus has been or will be
published and indicate where investors are or will be able to obtain it;

(b) the advertisement must be clearly recognisable as such for a public
offering or admission to trading of securities on a regulated market; and

(¢) the information in the advertisement must not be inaccurate or mis-
leading and must be consistent with that contained in the prospectus,
if already published, or with the information required to be included
in the prospectus, if the prospectus has yet to be published (Art. 15(2)
and (3) Dir.).

Furthermore, any information concerning the public offering or admission
to trading, disclosed in written or oral form, must be consistent with that
contained in the prospectus. This rule also applies if the information is
made public for purposes other than advertising (Art. 15(4) Dir.).

Article 34 of the Prospectus Regulation lists the manners in which
advertisements can be made public (see Annex II to this book). It is not
clear whether this list is exhaustive.

64. In the event that no prospectus is required under the Prospectus
Directive, any material information provided by the offeror or issuer which
is addressed to qualified investors or special categories of investors must be
disclosed to all qualified investors or special categories of investors to
whom the offer is exclusively addressed. This is also true for the private
placement memorandum (see no. 12 of this report) and for information dis-
closed in the context of meetings relating to the offering of securities, such
as road shows or other presentational events (Art. 15(5) Dir.).'4

When a prospectus is required, the above information must be included
in the prospectus or in a supplement (see no. 66 of this report).

65. The competent authority of the home Member State shall ensure that
advertisements comply with the above rules (Art. 15(6) Dir.). In this regard,
the competent authorities of the host Member State(s) must rely on the
competent authority of the home Member State (see no. 79 of this report).

146 Private placements, within the meaning of Article 3(2) of the Prospectus Directive
(defined at no. 11 of this report), are excluded (Common Position adopted by the
European Council on 24 March 2003, Official Journal C 125 E of 27 May 2003, 54).

147 Summary record of the 3rd Informal Meeting of 26 January 2005, p. 10.
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Supplements — new information

66. In the event of a prospectus being made public, supplements will need
to be published for any significant new fact, material error or inaccuracy
relating to the information contained in the prospectus, provided the fact,
mistake or inaccuracy is such that it is capable of affecting investors’ assess-
ment of the securities. This obligation only applies until the close of the
offering or the start of trading on the regulated market.

Interim financial statements will not necessarily constitute a significant
new fact. This determination will depend on the relevance of the informa-
tion contained therein, such as the extent to which it differs from financial
information previously made public, and the type of securities. If in doubt,
it is advisable to publish a supplement. !4

Information that does not constitute a significant new fact, material
error or inaccuracy capable of affecting investors’ assessment of the secur-
ities cannot be made public through a supplement, since the prospectus
cannot be modified following approval (Art. 14(6) Dir.). This holds true
even if the information would be useful to investors but is not important
enough to affect their assessment of the securities.'*® Of course, this assess-
ment is subjective, to a certain extent.

67. The supplement must be approved in the same manner as the prospec-
tus, and thus by the same authority (Art. 16(1) Dir.). The language of the
supplement is determined in accordance with the rules applicable to the
prospectus (see no. 49 et seq. of this report).

In the event of a cross-border public offering or admission to trading or
a public offering or admission to trading in another Member State, the
competent authority of that other state (the host Member State) can inform
the competent authority of the home Member State of the need to prepare
a prospectus due to a significant new fact, material error or inaccuracy. In
this case, the competent authority of the home Member State shall examine
the information provided (see no. 79 of this report).

The competent authority must decide whether to approve the supple-
ment within seven working days. The supplement shall be published in at
least the same way as the prospectus as soon as practicable (Art. 16(1) Dir.).

If required, the summary and any translations thereof shall also be
updated by a supplement if this is necessary to take into account new infor-
mation contained in the supplement to the prospectus (Art. 16(1) Dir.). If
the summary must be updated, the issuer, offeror or person requesting
admission to trading shall decide whether to issue a new summary (incor-
porating the new information) or a supplement to the original summary

148 Answer to Question 9 of ‘Frequently asked questions regarding Prospectuses: Common
positions agreed by CESR Members’, 18 July 2006, available at www.cesr.eu.
149 Ibid., Answer to Question 14.
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(containing the new information). If the changes are incorporated into the
original summary, this must be done in such a way that investors can easily
identify them, in particular by way of footnotes (Arts. 25(5) and 26(7)
Reg.).

In the event a supplement is required, investors who have already agreed
to purchase or subscribe to the securities (prior to publication of the sup-
plement) shall be entitled to withdraw their acceptance within a given
period of time defined in the supplement or prospectus. This period must be
at least two working days following publication of the supplement (Art.
16(2) Dir.). If investors fail to exercise their right within this period, they
shall not be allowed to withdraw at a later date regardless of the importance
of the information contained in the supplement. The supplement or
prospectus will define the manner in which this right can be exercised and to
whom the withdrawal should be addressed. If no provision is made to this
effect, the right can be exercised in any manner (subject to applicable
national law) but should be directed to the issuer or offeror.

Annual information

68. Issuers whose securities are admitted to trading on a regulated market
must prepare, at least annually, a document containing or referring to all
information published over the preceding twelve months, both in and
outside the European Union (Art. 10(1) Dir.).

This information need not be included in an annual document if it has
been published or otherwise made available to the public, in which case it
shall suffice to refer to the publication in question, which need not be based
in the European Union. However, the information must have been pub-
lished or made available to the public in accordance with Community
and/or national laws or rules on the regulation of securities, issuers of secu-
rities and securities markets.!® If the publication is based outside the
European Union, the information must have been published in accordance
with that country’s national laws or rules on the regulation of securities,
issuers of securities and securities markets.

The annual document must refer, at the very least, to the information
required under the Company Law Directives, the Directive of 28 May 2001
on the admission of securities to official stock-exchange listings and on
information to be published on those securities,!>! and the Regulation of
19 July 2002 on the application of international accounting standards (Art.
10(1) Dir.).!? The latter Regulation has rendered IFRS applicable (see
no. 34 of this report).

150" See the Common Position adopted by the European Council on 24 March 2003, Official
Journal C 125 E of 27 May 2003, 52. U Official Journal L 184 of 6 July 2001.
152 Jbid., L 243 of 11 September 2002.
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If any information contained in the annual document is out of date, a
mention should be made to this effect (Art. 27(3) Reg.).

Any reference to information must also state where it can be obtained
(Art. 10(2) Dir.).

This information obligation does not apply to issuers of non-equity
securities with a denomination per unit of at least €50,000 (Art. 10(3) Dir.),
in which case investors are presumed to have sufficient funds to pay for the
information.

69. The annual document must be filed with the competent authority of the
home Member State after publication of the issuer’s financial statements
but, in any event, no later than twenty working days following publication
of the annual financial statements in the home Member State (Art. 10(2)
Dir.; Art. 27(2) Reg.). If the issuer has more than one home Member State,
he will file it with the competent authorities of all those states.!> Filing of
the annual document after publication of the issuer’s financial statements
allows the competent authority to monitor the information made available
and ensure that it complies with the issuer’s obligations.!>*

Within the above time period, the annual document must also be pub-
lished in the same way as the prospectus (Art. 27 Reg.; see also no. 57 of this
report).

In order to take into account technical developments on the financial
markets and to ensure uniform application of the above rules, the
Commission may adopt a regulation containing implementing measures in
this respect. However, these implementing measures may only relate to the
publication method of the abovementioned disclosure requirements and
may not entail the imposition of new disclosure requirements (Art. 10(4)
Dir.).

Cross-border offerings and admissions to trading

70. One of the major achievements of the Prospectus Directive is the intro-
duction of the single European passport for prospectuses approved by the
competent authority of a given Member State, meaning that, once
approved, a prospectus can be used throughout the European Union.

To this effect, Article 17 of the Prospectus Directive states that a
prospectus (and supplements) approved by the competent authority of
the home Member State (see no. 19 of this report) can be used for a public
offering or admission to trading of the same securities in any other
Member State, termed host Member States. The competent authorities of
host Member States cannot require that a prospectus or its supple-
ments be subject to their approval and cannot impose administrative

153 Summary record of the 3rd Informal Meeting of 26 January 2005.
134 Twenty-eighth recital to the Prospectus Directive.
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requirements with respect to such a prospectus (and supplements), such as
the filing of certain documents or the provision of additional information
(Art. 17(1) Dir.). These authorities can only require that the summary be
translated into the official language of that state (Art. 19(2) and (3) Dir.;
see no. 52 of this report).

If the prospectus is not made available in a language deemed customary
in international financial circles, it will also have to be made available in the
language accepted by the competent authority of the host Member States
(see nos. 52 and 53 of this report).

71. The competent authority of the home Member State which approved
the prospectus shall remain competent to approve any supplements, even if
they relate to the host Member State where the public offering is made or
the admission to trading sought (see no. 79 of this report). The competent
authority of the host Member State can, of course, inform the competent
authority of the home Member State of any new significant facts, material
errors or inaccuracies (Art. 17(2) Dir.). The competent authority of the
home state will then bring up the matter with the issuer or offeror and
request the preparation of a supplement. If the competent authority of the
home Member State refuses to act or the issuer or offeror refuses to prepare
a supplement, the competent authority of the host state can take appropri-
ate measures to protect investors (see no. 79 of this report).

The above applies to cross-border public offerings or admissions to
trading, i.e. public offerings made in different Member States or admissions
to regulated markets situated in different Member States, even if no public
offering is made or admission to trading sought in the home Member State.

72. In order for the European passport to be effective, the issuer or person
responsible for preparing the prospectus must request that the competent
authority of the home Member State inform the competent authority of
the host Member State of the approval of the prospectus.

The competent authority of the home Member State must, if the prospec-
tus is approved, send a certificate of approval attesting that the prospectus
has been drawn up in accordance with the Prospectus Directive. A copy of
the approved prospectus and, if applicable, a translation of the summary
made under the responsibility of the issuer or person responsible for drafting
the prospectus shall be attached to the certificate (Art. 18(1) Dir.).

In the event the competent authority of the home Member State has
authorised that certain information be omitted from the prospectus or if
equivalent information has been included, in accordance with Article 8 of
the Prospectus Directive, it shall indicate in the certificate of approval that
this provision of the Prospectus Directive applies and justify the omission
or inclusion of the equivalent information (Art. 18(2) Dir.).

The certificate must be sent within three working days from the
request. However, if the request has been made when submitting the draft
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prospectus for approval, the certificate must be sent within one working day
from approval of the prospectus (Art. 18(1) Dir.).

The same procedure must be followed for each supplement approved
(Art. 18(1) Dir.).

Issuers incorporated outside the European Economic Area

73. Issuers or offerors with their registered office in a country outside the
European Economic Area may launch a public offering or request admis-
sion to trading of their securities on a regulated market in the European
Economic Area. Such foreign issuers need not have their head office or reg-
istered office in the European Economic Area in order to make a public
offering or request admission to trading on a regulated market. However, if
their head office is outside the European Economic Area and their regis-
tered office in an EEA Member State, they shall be deemed issuers incorpo-
rated in the EEA and therefore subject to the rules applicable to EEA-based
issuers. For purposes of determining the competent authority, the home
Member State shall be the state in which the issuer’s registered office is
located (see no. 20 of this report).

Foreign issuers must comply with the following rules in order to make a
public offering or request admission to trading on a regulated market in the
European Economic Area (Art. 20(1) Dir.).

The prospectus for such a public offering or admission to trading
must be prepared in accordance with international standards set by
international securities organisations, including the IOSCO disclosure
standards.

Furthermore, the information requirements, including with respect to
financial information, must be equivalent to those contained in the
Prospectus Directive. This is important for foreign issuers governed by leg-
islation that does not require the disclosure of financial statements in the
manner required under Community law.

The competent authority of the home Member State (responsible for
approving the prospectus; see no. 19 of this report) shall decide whether the
prospectus meets the above requirements.

74. In the event of a public offering or request for admission to trading in
several Member States, the competent authority of the host Member State,
1.e., the state in which the securities are first offered or the admission to
trading requested, is solely competent to approve the prospectus (no. 19 of
this report). The competent authority of the other host state(s) where the
public offering is made or the admission to trading sought must accept
the approved prospectus and shall refer to the competent authority of the
home Member State in the event of any irregularities (see no. 78 of this
report).
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The provisions of Articles 17, 18 and 19 of the Prospectus Directive
shall apply to such cross-border offerings and admissions to trading (Art.
20(2) Dir.; see nos. 68 et seq. and 49 et seq. of this report).

Foreign issuers whose securities are traded on a regulated market in the
European Economic Area on 1 July 2005 qualify for transitional rules, as
explained under no. 23 of this report.

Special powers of the competent authorities and sanctions
Powers and precautionary measures
Designation of a competent authority

75. Each Member State must designate a competent authority to scruti-
nise prospectuses and other documents under the Prospectus Directive.
If required by national law, the Member States may designate other
administrative authorities to oversee the approval and publication of
prospectuses and supplements and supervise advertisements (Art. 21(1)
Dir.).

The competent authorities so designated must be completely indepen-
dent from all market participants (Art. 21(1) third para Dir.).

Until 2011, the Member States may allow the competent authorities to
delegate certain specific tasks to other entities. Any such delegation of
authority (except for posting on the Internet and the filing of prospectuses)
must come to an end no later than 31 December 2011.'%° The delegation
must define the tasks as well as the conditions under which they are to be
performed. These conditions must stipulate that the entity entrusted with
the tasks ‘act and be organised in such a manner as to avoid conflict[s] of
interest and so that information obtained from carrying out the delegated
tasks is not used unfairly or to prevent competition’. Furthermore, final
responsibility for supervising compliance with the Prospectus Directive and
its implementing measures and for approving the prospectus must remain
with the competent authorities (Art. 21(2) Dir.).

Powers conferred on the competent authorities

76. The Member States must ensure that their competent authorities have
all necessary powers to perform their functions.

A competent authority which has received an application to approve a
prospectus, i.e., the competent authority of the home Member State, shall
be empowered at least to:

155 Art. 21(2) Dir. The European Commission will review the delegation by 31 December
2008 (Art. 21(2) first para Dir.). The Member States must inform the Commission of any
arrangements with respect to the delegation of authority (including the applicable
conditions) (Art. 21(2) Dir.).
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(a) require issuers, offerors or persons requesting admission to trading to
include in the prospectus supplementary information, if necessary for
investor protection;

(b) require issuers, offerors or persons requesting admission to trading,
and the persons that control them or are controlled by them, to
provide information and documents;

(c) require auditors and managers of the issuer, offeror or person
requesting admission to trading, as well as financial intermediaries
commissioned to carry out the public offering or request admission to
trading, to provide information;!

(d) suspend a public offering or admission to trading for a maximum of
ten consecutive working days on any single occasion, if it has reason-
able grounds to suspect that the provisions of the Prospectus
Directive have been violated;

(e) prohibit or suspend advertisements for a maximum of ten consecu-
tive working days on any single occasion, if it has reasonable grounds
to believe that the provisions of the Prospectus Directive have been
violated;

(f) prohibit a public offering if it finds that the provisions of the
Prospectus Directive have been violated or if it has reasonable
grounds to suspect that they will be;

(g) suspend or ask the relevant markets to suspend trading for a
maximum of ten consecutive working days on any single occasion, if
it has reasonable grounds to believe that the provisions of the
Prospectus Directive have been violated;

(h) prohibit trading on a regulated market if it finds that the provisions of
the Prospectus Directive have been violated; and

(1) make public the fact that an issuer is failing to comply with its obliga-
tions (Art. 21(3) Dir.).

The words ‘at least’ indicate that national law may grant the competent
authorities additional powers. However, these additional powers must
accord with the underlying principles of the Prospectus Directive, as set
out in no. 1 of this report, and with the division of authority amongst the
competent authority of the home Member State and that of the host
Member State and not hinder cooperation between them (see no. 79 of
this report).

Where necessary under national law, the competent authority may
request that the relevant judicial authority decide on use of the powers
referred to in points (d) to (h) above (Art. 21(2) Dir.).

136 The auditors concerned may not invoke professional secrecy to refuse to communicate the
requested information. Of course, the competent authority itself should treat this
information as confidential (see no. 81 of this report)( Summary record of the 3rd
Informal Meeting of 26 January 2005, p. 11).
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77. With respect to securities which have been admitted to trading on a regu-
lated market in the European Economic Area, the competent authority is
furthermore empowered to:

(a) require the issuer to disclose all material information liable to affect
investors’ assessment of the securities in order to protect investors or
ensure smooth operation of the market;

(b) suspend, or ask the relevant regulated market to suspend, the secur-
ities from trading if, in its opinion, the issuer’s situation is such that
trading would be detrimental to investors’ interests;

(c) ensure that issuers whose securities are traded on regulated markets
comply with the publication and information obligations (annual
accounts, annual report, semi-annual reports and other relevant doc-
umentation) after listing of the securities on a regulated market, as set
forth in Articles 102 and 103 of the Directive of 28 May 2001 on the
admission of securities to official stock exchange listings and on
information to be published on those securities, and that equivalent
information is provided to investors and equivalent treatment granted
by the issuer to all similarly situated securities holders in all Member
States where the public offering is made or the securities are admitted
to trading; and

(d) carry out on-site inspections in its territory in accordance with
national law in order to verify compliance with the provisions of
the Prospectus Directive and its implementing measures. Where
necessary under national law, the competent authority or authorities
can exercise this power by applying to the relevant judicial authority
and/or in cooperation with other authorities (Art. 21(4) Dir.).
National law may require that such inspections only be carried out
with a court order and/or in collaboration with other authorities.!>’

78. The Member States shall remain entitled to make separate legal and
administrative arrangements for overseas European territories for whose
external relations they are responsible (Art. 21(5) Dir.).

Division of powers between the competent authority of the home Member State and that of the host
Member State(s)

79. The powers defined under no. 76 of this report can be exercised solely by
the competent authority of the home Member State. In the event of a cross-
border public offering or an admission to trading on regulated markets in
different Member States, the competent authority of the host Member
States is not authorised to exercise these powers and must defer to the
competent authority of the home Member State.

157 Common Position adopted by the European Council on 24 March 2003, Official Journal

C 125 E of 27 May 2003, 56.
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Consequently, a decision to suspend or prohibit a public offering or
admission to trading on a regulated market because the offeror or issuer
has violated the provisions of the Prospectus Directive or if there are
reasonable suspicions that it will do so can only be taken by the competent
authority of the home Member State.

The competent authority of a host Member State in which securities are
offered to the public or admission to trading on a regulated market
requested based on a prospectus approved in the home Member State has
very little authority over the offering or admission to trading. This is consis-
tent with the concept of the single European passport. The competent
authority of the host Member State must accept the prospectus as approved
by the competent authority of the home Member State, and any supple-
ments and advertisements are submitted to the latter authority for approval,
even if they relate to the host Member State where the public offering is
made or admission to trading sought (see nos. 63 and 64 of this report).

If the competent authority of the host Member State discovers that the
issuer or the financial institutions in charge of the public offering have com-
mitted irregularities or breached the issuer’s obligations with respect to
admission to trading on a regulated market, it shall inform the competent
authority of the home Member State accordingly (Art. 23(1) Dir.). The
same rule applies if the competent authority of the host Member State finds
significant new facts or material errors or inaccuracies relating to informa-
tion included in the prospectus which are capable of affecting investors’
assessment of the securities (Art. 17(2) Dir.).

The competent authority of the host Member State can intervene only if
the breach is not remedied. If the offeror, issuer or financial institution in
charge of the public offering persists in violating the relevant statutory or
regulatory provisions, notwithstanding the measures taken by the compe-
tent authority of the home Member State, the competent authority of the
host Member State is entitled to intervene and can take appropriate mea-
sures in order to protect investors, after having first informed the competent
authority of the home Member State. The same holds true if the measures
taken by the competent authority of the home Member State appear inade-
quate, and the offeror, issuer or financial institution in charge of the public
offering persists in breaching the relevant statutory or regulatory provisions
(Art. 23(2) Dir.).

The competent authority of the host Member State should also be enti-
tled to act if the competent authority of the home Member State fails to
take measures. Communication and coordination between the competent
authorities of the home Member State and the host Member State(s) is
clearly essential for smooth supervision of cross-border offerings and
admissions to trading on regulated markets in different Member States and
for the imposition of adequate sanctions.
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Cooperation between the competent authorities

80. The Prospectus Directive imposes a duty on the competent authorities
to cooperate whenever necessary for the purposes of carrying out their
duties and making use of their powers in application of the rules laid down
in the Prospectus Directive and implementing national laws. This duty
includes providing assistance when required (Art. 22(2) Dir.).

The competent authorities shall exchange information and cooperate
when an issuer has more than one competent authority in its home Member
State because it has various classes of securities. The same applies when
approval of the prospectus has been transferred to the competent authority
of another Member State (see no. 24 of this report). Cooperation will also
be required in the event of a suspension of or ban on trading securities
listed on regulated markets in several Member States in order to ensure a
level playing field between trading venues and guarantee investor protec-
tion (Art. 22(2) Dir.).

Furthermore, the competent authority of the host Member State
should be able to request assistance from the competent authority of the
home Member State from the time approval of a prospectus or supplement
is requested or securities for other reasons scrutinised. This is especially
important in the event of a new type or rare form of securities. In return,
the competent authority of the home Member State should be entitled to
request information from the competent authority of the host Member
State on any items specific to the latter’s market (Art. 22(2) Dir.). The objec-
tive is to exchange know-how and experience in such matters in order to
enhance scrutiny and supervision.

The competent authorities should also be entitled to consult with the
operators of regulated markets when necessary. This is especially relevant
when a decision to suspend trading must be taken. They should also be enti-
tled to ask a regulated market to suspend or prohibit trading (Art. 22(2)
Dir.).

Duty of confidentiality

81. The competent authorities and their personnel are subject to a duty of
confidentiality. This duty also extends to entities to which the competent
authorities delegate certain tasks. The information covered by this duty
may not be disclosed to any other person or authority, except in accordance
with the relevant statutory provisions (Art. 22(1) Dir.).

This duty may not prevent the competent authorities from exchanging
confidential information in the framework of their cooperation in applica-
tion of the Prospectus Directive and continues to apply to any information
thus transferred (Art. 22(3) Dir.).
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Sanctions

82. National law must provide for appropriate sanctions to ensure that the
provisions of the Prospectus Directive, the Prospectus Regulation and their
implementing legislation are observed. In addition to criminal sanctions,
administrative measures and sanctions are also available. The sanctions
should be effective, proportional and dissuasive (Art. 25(1) Dir.). The
power to impose sanctions or take appropriate measures can be entrusted
to the competent authority or another independent authority, in accor-
dance with applicable law.

In general, administrative proceedings are conducted more rapidly than
criminal proceedings. For this reason, the Community legislature encourages
the Member States to permit the supervisory authorities to impose adminis-
trative sanctions, generally including a penalty or publication of the sanction.
Administrative sanctions are sanctions within the meaning of Article 6 of the
European Convention on Human Rights.!*® Authorities imposing such sanc-
tions must comply with the provisions of this article, which provides for the
right to a fair trial within a reasonable period of time before an independent
and impartial court, as well as the right to be assisted by counsel, to prepare a
defence and to be heard. Article 6 does not stipulate that administrative sanc-
tions cannot be imposed by an administrative court, provided appeal to an
independent and impartial court is available (see no. 83 of this report).

Administrative measures include the suspension of a public offering or
admission to trading and of trading in listed securities.

The competent authority must have power to render public any mea-
sures or sanctions imposed, unless disclosure is liable to seriously jeopar-
dise the financial markets or cause disproportionate damage to the parties
involved (Art. 25(2) Dir.).

83. National law must provide for a right to appeal all decisions taken pur-
suant to the laws, regulations and administrative provisions adopted in
accordance with the Prospectus Directive (Art. 26 Dir.). The appeal must
be heard by a court, i.e. an independent and impartial judicial body. This is
especially important for the administrative sanctions and measures dis-
cussed above.

Prospectus liability

84. In several Member States, the persons responsible for the information
contained in the prospectus are identified under national law. This is impor-
tant, as a public offering or issue of securities is, in general, a complicated
and lengthy process involving numerous persons and entities. In order to

158 ECHR, Oztiirk v. Germany, 21 February 1984, Series A, no. 75; Bendenoun v. France,
24 February 1994, Series A, no 284.
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avoid a situation in which investors claiming damages for wrongful repre-
sentation in a prospectus cannot identify the responsible parties, the law
requires that these persons be identified in the prospectus.

Article 6 of the Prospectus Directive instructs the Member States to
ensure that the issuer or its corporate bodies, whether they be administrative,
managerial or supervisory, the offeror and the person requesting admission to
trading on a regulated market or the guarantor can be held liable for the infor-
mation presented in the prospectus. These persons must be clearly identified
in the prospectus. To this end, their name and function or, in the case of legal
entities, their name and the address of their registered office must be men-
tioned. Furthermore, the prospectus must contain a statement by such
persons that, to the best of their knowledge, the information contained in the
prospectus is in accordance with the facts and that the prospectus contains no
omissions likely to affect its import (Art. 6(1) Dir.). Their responsibility may
not be limited to certain parts of the prospectus.!® However, if in addition a
guarantor undertakes responsibility, it is admitted that his responsibility is
limited to the information required under the Annex VI of the Prospectus
Regulation, i.e. the building block on guarantees, provided that this is clearly
stated in the prospectus.'®’ The same applies to other persons whose responsi-
bility is limited to certain parts of the prospectus, as long as at least one of the
above persons is responsible for the entire prospectus.

85. The Member States may go beyond what is required by the Prospectus
Directive and indicate other persons who can be held liable for the informa-
tion contained in the prospectus. Furthermore, the above rules do not
prevent investors suing other persons under the rules of tort or other rules
in effect under applicable national law.

National law must provide that the statutory provisions on civil liability
shall apply to the persons identified as responsible for a prospectus.
However, it should not provide that a party can be held civilly liable solely
on the basis of a summary or translation. Investors should always read the
summary in conjunction with the prospectus. Moreover, a translation
should be viewed by investors as nothing more, and they should rely on the
original prospectus insofar as possible (see no. 37 of this report). Civil lia-
bility may arise, however, if the summary or translation is misleading, inac-
curate or inconsistent when read together with the rest of the prospectus
(Art. 6(2) Dir.).

Conclusion

86. The European passport and harmonisation of the rules governing the
content of prospectuses, as well as the uniform rules on languages, will

159 Summary record of the 4th Informal Meeting of 8 March 2005, p. 4.
160 Summary record of the 3rd Informal Meeting of 26 January 2005, p. 8.
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undoubtedly reduce the costs of offerings and admissions to trading on reg-
ulated markets and, in general, facilitate the public offering of securities
and their admission to trading and thus access to the capital markets for all
types of securities.

The Prospectus Directive is the cornerstone of a uniform programme of
Community legislation on offering documents for securities offered to the
public or for which admission to trading on a regulated market is requested.
It creates an EU-wide framework, similar to the securities laws in the
United States. !

Furthermore, the authorities entrusted with approving prospectuses
and supervising public offerings and admissions to trading are forced to
adhere to a statutory framework in which their powers are precisely pres-
cribed. In general, issuers and offerors will have to deal with a single compe-
tent authority in order to get a prospectus approved, launch a public
offering or request admission to trading. Furthermore, the authorities have
a duty to cooperate so as to permit smooth cross-border transactions.

The foregoing is especially important for cross-border offerings when
the securities are listed on several regulated markets and will furthermore
make life much easier for offerors who wish to offer their securities in
several Member States simultaneously.

The Commission will assess application of the Prospectus Directive five
years after its entry in force, i.e. in 2009,'®> and prepare a report of its
findings to be submitted to the European Parliament and the European
Council for further consideration. This report will contain, where appropri-
ate, proposals to amend the Prospectus Directive (Art. 31 Dir.). In this
respect, the Commission will be assisted by the European Securities
Committee.

161 For a comparative discussion, see D. Fischer-Appelt and T. Werlen, ‘The EU Prospectus
Directive — Content of the Unified European Prospectus Regime and Comparison with
U.S. Securities Laws’, Euridia, 2004, p. 379.

162 Tn accordance with Article 32, the Prospectus Directive entered into force on the day of its
publication in the Official Journal of the European Union, i.e. on 31 December 2003.
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Introduction

1. In Belgium, the Prospectus Directive has been implemented by the Act of 16
June 2006 on the public offering of securities and the admission of securities to
trading on regulated markets (the ‘Prospectus Act’). The rules governing the
publication of a prospectus in the event of a public offering of securities or a
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request for admission to trading on a regulated market are laid down in the
Prospectus Act and the Prospectus Regulation.! No other legislation or circu-
lars have been issued by the national supervisory authority, the Commissie voor
het Bank-, Financie- en Assurantiewezen/ Commission bancaire, financiére et des
assurances (Banking, Finance and Insurance Commission) (‘CBFA’). The
Prospectus Act entered into force on 1 July 2006.2

2. Prior to implementation of the Prospectus Directive, the offering of secu-
rities was regulated by the Act of 22 April 2003 on the public offering of
securities,® the Royal Decree of 31 October 1991 on the prospectus to be
published when securities are offered to the public, and the Royal Decree of
18 September 1990 on the prospectus to be published when securities are
admitted to trading. This legislation has been, with respect to the public
offering of securities and listing on a regulated market, abolished by the
Prospectus Act.

3. The Prospectus Act goes beyond implementation of the Prospectus
Directive. More specifically, the Prospectus Act distinguishes between har-
monised transactions and non-harmonised transactions. Harmonised
transactions are those regulated by the Prospectus Directive* and are
therefore eligible for the European passport. Non-harmonised transac-
tions are (1) the public offering of investment instruments other than secu-
rities; (2) the public offering of securities with a total consideration of less
than €2.5 million carried out, in whole or in part, in Belgium; and (3) the
admission of investment instruments other than securities to trading on a
Belgian regulated market, provided a prospectus is published for such a
transaction in accordance with the Prospectus Act.’ Non-harmonised
transactions cannot benefit from the European passport. However, the
offeror or issuer can make a non-harmonised transaction subject to the
rules applicable to harmonised transactions in order to benefit from the
European passport to the extent permitted by the Prospectus Directive (see
no. 8 of Chapter I of this book).® This extension is not available for the
admission of securities to trading on an unregulated market, such as
Alternext or the Marché Libre.

The Banking, Finance and Insurance Commission (CBFA) has issued a short note on the
notions of ‘qualified investor’ and ‘professional and institutional investor’, dated 10
October 2006.

The Prospectus Regulation and all sufficiently precise, unconditional and clear provisions
of the Prospectus Directive granting rights to individuals have applied since 1 July 2005
(CBFA circular of 16 June 2005).

The Act of 22 April 2003 abolished three acts regulating the public offering of securities
and the admission of securities to trading on a regulated market (Royal Decree No 185 of
9 July 1935 on the control of banks and the issuance of securities, the Act of 10 June 1964
on the public solicitation of savings, and the Act of 10 July 1969 on the solicitation of
public savings). 4 Seeno. 6 et seq. of the general report in volume 1 of this book.
Art. 42 Prospectus Act. 6 Ibid., Art. 22(2).
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The precise scope of the Prospectus Act and the distinction between har-
monised, non-harmonised and other transactions is not always clear.”

Competent authority

4. The competent authority for the approval of prospectuses in Belgium is
the Banking, Finance and Insurance Commission, abbreviated ‘CBFA’ in
French and Dutch.

With respect to the public offering of securities, the CBFA is competent
for:

¢ the public offering of securities on Belgian territory;

e admissions to trading on Belgian regulated (and unregulated)
markets;

o the public offering of securities with a total value of €2.5 million or
more, which takes place on the territory of another Member State of
the European Economic Area in the event Belgium is the ‘home
Member State’;

e admissions to trading on a regulated market of another Member
State of the European Economic Area in the event Belgium is the
‘home Member State’.?

As was the case prior to enactment of the Prospectus Act, the first
criterion to determine whether the CBFA is competent is territorial in
scope and is not based on the addressee’s nationality. The Prospectus
Act added a second (new) extra-territorial criterion based on the issuer’s
nationality.” This is considered an important change in the CBFA’s
powers.

5. If Belgium is not the home Member State, the CBFA can transfer its
authority to approve the prospectus to the Member State where the
offering or admission to trading takes place.'’ Such a transfer of authority
will only occur when the link with Belgium is remote and the CBFA con-
siders another regulatory authority to be better qualified to examine the
prospectus. Likewise, the CBFA can, in similar circumstances, also accept
a transfer of powers from the national regulatory authority of another
Member State, provided that this authority agrees with the transfer to the
CBFA.!

7 For example, it is not clear how the €2.5 million threshold for non-harmonised
transactions should be calculated or what the relationship is between the de minimis safe
harbour and such a non-harmonised transaction. Another example is the exemption for
court-ordered public auctions of securities provided for in the Prospectus Act but not in
the Prospectus Directive (Art. 16(1)(2) Prospectus Act).

As defined in Article 2(1)(m) Directive and Article 7(1) Prospectus Act; see Chapter I,
nos. 20-22. % See Section V.2.B of Chapter I of this book.

10° Art. 40 Prospectus Act. U Ibid., Art. 41.

=

73



Prospectus for the Public Offering of Securities in Europe

74

Prior approval and appeal procedures
Offering of securities to the public
Procedure

6. It is prohibited to offer securities to the public in Belgium, or to have
securities admitted to trading on a regulated market, unless a prospectus
has been approved by the CBFA or the competent regulatory authority of
another Member State, in accordance with the Prospectus Directive.'?> The
procedure set forth in the Prospectus Directive, as discussed in the general
report, has been implemented by the Prospectus Act. In addition to the
draft prospectus, the applicant should file the following documents: infor-
mation on the banking syndicate and the analysts’ reports including mate-
rial made available to the analysts; any transfer restrictions on the
securities; reports on the issue, if applicable; expert reports to which the
draft prospectus refers; and any other document relevant to examining the
prospectus. '3

The CBFA will announce within ten working days of receipt of a
request for approval of a prospectus whether it needs more information or
if the prospectus is approved. This period is extended to twenty working
days if, during the last ten years the CBFA has not reviewed a (base)
prospectus for the offeror or issuer relating to a public offering or admission
to trading on a regulated market.'4

If the applicant does not receive a reply from the CBFA within the afore-
mentioned ten-working-day period after having submitted a completed
file,!3 it is entitled to send a notice of default to the CBFA. Upon receipt of
such a notice, the CBFA has 10 working days within which to either
approve the prospectus or request more information. If the CBFA does not
react within this time period, the prospectus shall be deemed rejected.'®

If the prospectus is rejected (or not approved within the statutory time
limit), the applicant can file an appeal with the Brussels Court of Appeal.
Appeal is not possible if the prospectus is approved.!” The applicant should
first request that the CBFA reconsider its decision within fifteen days of
notification thereof.!® If the CBFA does not change its mind, an appeal
should be filed within twenty-one days from the date on which the CBFA
was requested to reconsider (but no earlier than fifteen days from the date
of this request).

2 Ibid., Art. 17. 13 Ibid., Art. 32.

4 Article 32(5) Prospectus Act differs from Article 13(3) of the Directive, which only extends
the time limit if the public offering involves securities issued by an issuer that does not have
any securities admitted to trading on a regulated market and has not previously offered
securities to the public. 15" Art. 32(1) Prospectus Act. 16 Ibid., Art. 32(4).

7 Ibid., Art. 32(6).

8 Art. 121(2) of the law of 2 August 2002 on financial markets and financial services.
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It is expressly provided that approval of a prospectus does not imply
that the CBFA has approved the transaction or assessed its appropriateness
or quality or the status of those responsible for it.

Exemptions

7. Article 18(1) of the Prospectus Act provides exemptions from the obliga-
tion to publish a prospectus for certain categories of securities. In addition
to the exemptions set forth in Article 4(1) of the Prospectus Directive,'® spe-
cific Belgian exemptions exist.

These exemptions include the following:

(a) the public offering of shares having a total value of less than
€2 million of cooperative companies, recognised in accordance with
Article 5 of the Act of 20 July 1995, on the National Council for
Cooperation, provided that title to or holding of such shares is a con-
dition to performance of services by the cooperative company;

(b) the public offering of securities with a total value of less than €2.5
million to employees within the scope of employee participation
plans, as defined in the Act of 22 May 2001 on employee participation
in the capital and profits of companies;

(c) the offering of securities to existing or former directors or employees
by an undertaking affiliated with the employer, provided these securi-
ties are of the same class as the securities already admitted to trading
on a regulated market, subject to a document being made available
containing information on the number and nature of the securities
and the reasons for and details of the offering;?° and

(d) the offering of securities to existing or former directors or employees
by their employer or a company affiliated with the latter, provided the
total value of the securities offered is less than €2.5 million, the secur-
ities are of the same class as those already admitted to trading on a
regularly functioning and publicly accessible market outside the
European Economic Area that applies similar information obliga-
tions to issuers of securities as applicable in EU regulated markets,
and a document is made available containing information on the
number and nature of the securities and the reasons for and condi-
tions of the offering.

Admission to trading on a regulated market
Procedure

8. As mentioned above, securities may not be admitted to trading on a regu-
lated market unless a prospectus has been approved by the CBFA or the

19 Seenos. 13 and 15 of Chapter L.
20 This is an extension of exemption (e), defined in no. 13 of Chapter I.
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competent regulator of another Member State. In this case, the procedure
to request approval of the prospectus is the same as the procedure applica-
ble to a public offering (see no. 6 of this report).

Exemptions

9. Article 18(2) of the Prospectus Act sets forth exemptions to the obliga-
tion to publish a prospectus for the admission to trading on a regulated
market of certain categories of securities. The exemptions fully mirror
those set forth in Article 4(2) of the Prospectus Directive (see no. 15 of
Chapter I).

Content and format, language and supplements of the prospectus

Content

10. In general, a prospectus should contain all information necessary,
taking into account the nature of the issuer and of the securities offered to
the public or admitted to trading on a regulated market, to enable investors
to make an informed assessment of the assets and liabilities, financial posi-
tion, financial results and prospects of the offeror, issuer and any guaran-
tor and of the rights attached to such securities.?! The content of the
prospectus should be in accordance with the Prospectus Regulation.??

The CBFA may (but is not obliged to) authorise the omission of certain
information required by the Prospectus Act or the Prospectus Regulation in
the event that?? (i) the disclosure of such information would be contrary to
the public interest; (ii) the disclosure of such information would be seri-
ously detrimental to the issuer, provided the omission is not likely to
mislead the public with regard to facts and circumstances essential to an
informed assessment of the issuer, offeror or guarantor, if any, and of the
rights attached to the securities to which the prospectus relates; or (iii) such
information is of minor importance and relates to a specific offer or admis-
sion to trading on a regulated market and is not such as to influence the
assessment of the financial position and prospects of the issuer, offeror or
guarantor, if any.

In addition, the CBFA can grant permission to replace certain informa-
tion with equivalent adequate information when the requirements of the
Prospectus Regulation are inappropriate to the offeror’s or issuer’s scope of
activity or corporate form or to the securities to which the prospectus
relates.?

2l Article 24(1) of the Prospectus Act is almost exactly the same as Article 5(1) of the
Directive. 22 Art. 26(1) Prospectus Act.

2 Art. 27(2) Prospectus Act and Art. 8(2) Dir.

24 Art. 27(3) Prospectus Act and Art. 8(3) Dir.
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11. Exceptionally, a prospectus can be drawn up in accordance with the
national law of an issuer not having its registered office in the European
Economic Area if?* (i) the information incorporated in the prospectus is
equivalent to the requirements of the Prospectus Act and Prospectus
Regulation; and (ii) the prospectus is drawn up in accordance with inter-
national standards set by international securities commission organisa-
tions, including the IOSCO disclosure standards.

12. Due to the uncertainty of market conditions, the offer price and
number of securities to be offered are often not mentioned in the prospec-
tus. To the extent the final offer price and number of securities to be
offered cannot be mentioned in the prospectus, mention should be made
of the maximum offer price and the criteria and/or conditions in accor-
dance with which the offer price and number of offered securities will be
determined.

Investors can withdraw their acceptance of the offer or subscription
within a period of two working days following the announcement of the
final offer price. This announcement shall be made public in the same way
as the prospectus.?

As provided for in Article 11 of the Prospectus Directive, the CBFA can
also permit the incorporation of information by reference in the prospectus
(see no. 40 of Chapter I).

Format

13. The prospectus can, at the offeror’s or issuer’s discretion, be drawn up as
a single document or as three separate documents. A prospectus consisting
of three separate documents should include a registration document (with
information relating to the offeror or the issuer), a securities note (with
information relating to the securities to be offered or admitted to trading),
and a summary note. Listed companies subject to the obligation to draw up
an annual report, which intend to make multiple offerings within a single
year, will often request that their annual report be approved as a registra-
tion document. In this case, when a public offering is envisaged, only the
securities note and summary need be prepared. If necessary (due to mater-
ial changes or recent developments), the securities note can serve to update
the registration document.?’

For the public offering or admission to trading of certain types of
securities (such as non-equity securities, including warrants in any form
issued under an offering programme, or non-equity securities issued in a
continuous or repeated manner by credit institutions), the prospectus can,
at the choosing of the issuer, offeror or person requesting admission to

25 Art. 26(2) Prospectus Act and Art. 20(1) Dir.
26 Art. 27(1) Prospectus Act and Art. 8(1) Dir. 27 Art. 28(3) Prospectus Act.
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trading on a regulated market, consist of a base prospectus containing all
relevant information about the issuer and the securities offered or to be
admitted.?®

Supplements

14. In the event a significant factor arises or a material mistake or inaccu-
racy occurs in the period between approval of the prospectus and the close
of the offer or the admission to trading, the issuer (or offeror) should
prepare a supplement to the prospectus. This supplement must be
approved by the CBFA (or the competent regulator of another Member
State, if the prospectus was approved in that state) within a maximum
period of seven working days. The summary and any translations should
also be amended to take into account the new information included in the
supplement.?

A supplement (or amendment to the prospectus) can also be required
if a prospectus was prepared in accordance with the local law of another
Member State of the European Economic Area and additional mater-
ial information was subsequently provided to qualified or special cate-
gories of investors. In this case, the additional material information
should be incorporated in the prospectus or in a supplement to the
prospectus.’®

Investors who have already agreed to purchase or subscribe to the secu-
rities have a right to withdraw their acceptance within a period of two
working days following publication of the supplement.

Language

15. The prospectus should be prepared in Dutch, French or a language cus-
tomary in international financial circles. English is accepted by the CBFA
as a language customary in the sphere of international finance. The
summary must be prepared both in Dutch and French, unless the advertise-
ments and other documents in relation to the offer or admission have been
prepared in only one official language, in which case the summary need only
be prepared in that language.’!

If the prospectus is drafted in English, a Belgian issuer or offeror will
also have to draw up a Dutch or French version thereof, depending on the
location of its registered office, in accordance with the legislation on the use
of languages in Belgium.

If the prospectus is only circulated in Flanders or Wallonia, the CBFA
will allow it to be made available in only one language, i.e. Dutch or
French.

28 Art. 29(1) Prospectus Act and Art. 5(4) Dir. 2 Art. 34 Prospectus Act and Art. 16 Dir.
30" Art. 59 Prospectus Act and Art. 15(3) Dir. 31 Art. 31 Prospectus Act.
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Publication and advertisements
Method of publication

16. The prospectus should be made available to the public at least three
working days before the end of the public offering and no later than the
opening of the offering. In the event of an admission to trading on a regu-
lated market without a public offering, the prospectus should be made
available to the public at least one working day before the date of admission
to trading. If it is the first admission to trading for the securities, the
prospectus should be made available at least six working days before the
end of the offering.®

Publication shall be accomplished in accordance with Article 14(2) of
the Prospectus Directive. A prospectus shall be considered to have been
made public when it is made available in any of the following ways:

e publication in one or more daily newspapers with nationwide or
extensive circulation;

¢ in a printed document made available free of charge to the public at
the authenticity/or of the market on which the securities are being
admitted to trading, the issuer’s registered office and the offices of the
financial intermediaries placing or selling the securities;

e on the website of the offeror or issuer, the CBFA (www.cbfa.be)™
and/or Euronext (www.euronext.be) and, if any, the financial inter-
mediary.>*

Before the entry into force of the Prospectus Act, a notice had to be pub-
lished in one or more newspapers stating how the prospectus had been
made generally available. Although the Prospectus Directive still allows
the Member States to require such an obligation, the Belgian legislature
did not.** However, whenever advertisements relating to the transaction
are circulated, they should mention that a prospectus has been or will be
published and the place where it is or will be possible to obtain a copy
thereof.

The (base) prospectus and registration document are valid for a period
of twelve months following their publication, provided they are updated
when required. The registration document can, of course, only be distrib-
uted if it is accompanied by a securities note and summary.3

32 Jbid., Art. 21(1).

3 All prospectuses approved by the CBFA are published on the CBFA’s website in
chronological order (a search engine is also available). Only the prospectus drafted in the
language approved by the CBFA is published, not all translations or advertisements
relating to the transaction. 3 Art. 21(2) Prospectus Act. 35 Art. 14(3) Dir.

36 Art. 54 Prospectus Act and Art. 9 Dir.
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Advertisements

17. Any type of advertisement relating to an offering of securities to the
public or to an admission to trading is subject to specific provisions of the
Prospectus Act, in the event that:

e securities are offered on the Belgian territory or securities are admit-
ted to trading on a Belgian regulated market;

e public offerings are made that are not subject to the obligation to
draw up a prospectus;?’

e securities are offered or admitted to trading outside Belgium in a
Member State of the European Economic Area, and a prospectus has
been drawn up and approved by the CBFA in accordance with the
Prospectus Act.

It should be noted that Belgium considers the European passport not to
cover advertisements relating to the transaction mentioned in the prospec-
tus. The CBFA shall review advertisements even if the prospectus has
been approved in another Member State of the European Economic Area
(and this state qualifies as the home Member State in accordance with the
Prospectus Directive). This position was firmly criticised during discus-
sions on the Prospectus Act in Parliament.®® The finance minister,
however, was of the opinion that a lack of control of advertising would
hurt competition.?

Any advertisement made public by the issuer (or offeror) should comply
with the following conditions: (i) the document should state that a prospectus
has been or will be published and where it can be obtained; (ii) the informa-
tion contained in the advertisement should be accurate and not misleading;
(iii) the information should be consistent with that contained in the prospec-
tus; and (iv) the advertisement must be clearly recognisable as such.

Specific requirements can be imposed by royal decree for the public
offering or listing of certain types of securities.*’

18. The various methods of circulating advertisements are set forth in the
Prospectus Regulation (see Annex II to this book). All advertisements
should be approved by the CBFA before being circulated. The CBFA will
inform the issuer (or offeror) of its decision within a period of five days fol-
lowing receipt of the draft document. If necessary, due to the international
character of a transaction, a shorter period can be agreed with the CBFA.

37 In this case, the advertisements will not be controlled by the CBFA but should meet the
requirements of the Prospectus Act (Art. 57(2) Prospectus Act).

3 Memorie van Toelichting (explanatory memorandum), Parl. Doc., House 2005-2006,
no. 51-2344/1, p. 217 and Kamerverslag (Report of the Commission), Parl. Doc., House
2005-2006 no. 51-2344/3, p. 7.

¥ Kamerverslag (Report of the Commission), Parl. Doc., House 2005-2006 no. 51-2344/3,
pp. 8-9. 40" Art. 58(4) Prospectus Act.
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19. Depending on the language used for the prospectus and whether the
company wishes to circulate advertisements in Wallonia or Flanders, a
translation of the advertisement into Dutch, French or a language custom-
ary in international financial circles should be submitted for approval to the
CBFA.

In the event the prospectus is prepared in only one national language
(because the offer is limited to the Brussels-Capital Region, where either
French or Dutch can be used, and to one other monolingual region) and
the issuer (or offeror) wishes to make publicity in the other region, i.e. the
Walloon or Flemish Region, the CBFA will require a translation of the
summary of the prospectus into the official language of that region.

20. If advertisements with material information are made available to qual-
ified investors or special categories of investors, such information must (i)
be incorporated in the prospectus or a supplement thereto, if there is an
obligation to publish a prospectus and (ii) be disclosed to all qualified
investors or special categories of investors, if the offer is exclusively
addressed to this type of investor. Material information is often given to
certain investors during pilot-fishing meetings or road shows. Presentations
given or brochures or other documents distributed during such meetings
are reviewed by the CBFA. In the event the CBFA is of the opinion that
such documents contain material information not included in the prospec-
tus or not made available to other investors, they will oblige the issuer (or
offeror) to publish the information in question. Road-show presentations
are often published on the company’s website.

21. Under no circumstances can reference be made to approval of adver-
tisements by the CBFA in any document, only the fact that the prospectus
has been approved.

Use of a prospectus approved in other (non-EU and non-EEA) countries

22, If a prospectus is drawn up and approved by the competent authority in
accordance with the national law of an issuer whose home Member State is
not a Member State of the European Economic Area, the CBFA will
accept the prospectus provided*! (i) the information incorporated in the
prospectus (including financial information) is equivalent to the require-
ments of the Prospectus Act and the Prospectus Regulation, and (ii) the
prospectus is drawn up in accordance with the international standards set
by international securities commission organisations, including the IOSCO
disclosure standards.

As far as the possibility to use a prospectus approved by the regu-
lator of another Member State of the European Economic Area is

41 Art. 26(2) Prospectus Act and Art. 20(1) Dir.
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concerned, Belgium has implemented the provisions of the Prospectus
Directive.*> More specifically, no approval of such a prospectus is required
provided:

e the prospectus was approved by the competent authority of another
Member State of the European Economic Area in accordance with
the Directive’s implementing legislation;

e the prospectus is still valid;

e the prospectus is drawn up in Dutch, French or a language customary
in international financial circles; if the securities are partly or entirely
offered on the Belgian territory, the summary should be in both
Dutch and French, but if the documents are only circulated in the
Walloon or Flemish Region, a translation into the official language of
that region shall suffice;

e the CBFA is notified that the prospectus has been approved by the
competent authority of the home Member State and a copy of the
prospectus and a translation of the summary are provided.

As mentioned above, the CBFA will review advertisements and all informa-
tion distributed regarding the prospectus notwithstanding the fact that the
advertisements have already been reviewed by the regulatory authority that
approved the prospectus.

Sanctions

23. The Prospectus Act contains a list of sanctions that can be imposed by the
CBFA under specific circumstances.*® This list does not fully correspond to
that set forth in Article 21(3) and (4) of the Prospectus Directive. The CBFA,
for example, has the right to order the issuer, offeror or persons requesting
admission to trading to take specific measures if it is of the opinion that the
public offering or admission to trading could take place under circumstances
liable to mislead the public about the assets and liabilities, financial position,
financial results and prospects of the issuer (or offeror) and of the rights
attached to such securities. The types of orders the CBFA can give are not
defined. If the issuer (or offeror or person requesting admission to trading)
does not comply with an order issued by the CBFA, a fine of up to €50,000
per day of delay, or €2.5 million per infringement, can be imposed.*

24. In the event of a violation of any provision of the Prospectus Act, the
CBFA can impose an administrative fine ranging from €2,500 to €2
million.®

In addition to administrative fines, violators can also be punished by a
prison term ranging from one month to one year and/or a criminal fine of

42 Art. 36-Art. 38 Prospectus Act. 3 Ibid., Art. 67(2). “ Ibid., Art. 67(4).
4 Ibid., Art. 71.
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€75 to €15,000 in specific circumstances enumerated in the Prospectus Act.
The following acts, for example, are subject to criminal sanctions:

e obstruction of an inspection/audit by the CBFA or the refusal or
failure to provide the CBFA with information or documents referred
to in the Prospectus Act or providing the CBFA with incomplete or
inaccurate information;

¢ the intentional publication of advertisements containing inaccurate
information or information that could mislead the public about the
assets and liabilities, financial position, financial results and pros-
pects of the issuer (or offeror) and of the rights attached to the secu-
rities;

¢ the intentional publication of a prospectus, supplement or advertise-
ment that differs from the prospectus, supplement or advertisement
approved by the CBFA (or by the competent authority of another
Member State).*¢

Prospectus liability

25. The prospectus should clearly indicate and identify the persons respon-
sible for it and any supplements,*’ namely the issuer or the offeror or direc-
tors of the latter. These persons must declare in the prospectus that the
information contained therein is true and accurate and that no information
had been omitted that could alter the meaning of the prospectus. In addi-
tion to the directors, other persons may be named responsible for specific
parts of the prospectus (and its supplements).

The issuer, offeror and directors named as responsible parties in the
prospectus are, notwithstanding any provision to the contrary, jointly
liable for any damage caused by any misleading or incorrect information in
the prospectus and its supplements, or the omission of information
required by the Prospectus Act, the Prospectus Directive or the implement-
ing legislation. The investor’s damage shall be presumed to have been
caused by the misleading or incorrect information or the omission, if it
is such as to create a positive investment climate or positively influence the
purchase price of the securities. This presumption can be rebutted, but
the burden of proof lies with the issuer, offeror or directors named in the
prospectus.

Liability cannot be incurred solely on the basis of a summary of the
prospectus or a translation thereof, unless the summary contains mislead-
ing, inaccurate or inconsistent information in relation to the prospectus.

26. The above joint liability also extends to the issuer, offeror and any inter-
mediaries appointed by the latter for any damage caused by inaccurate,

46 Ibid., Art. 69. 47 Ibid., Art. 61.
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misleading or inconsistent information included in the advertisements or
other documents relating to the offering or the admission to trading or by
violation of the rules of the Prospectus Act applicable to advertisements
and related documents.*®

Rules applicable to transactions and securities not subject to the Directive and
Regulation

27. The Prospectus Act goes beyond the mere transposition of the
Prospectus Directive. More specifically, the Belgian legislature chose to
apply the rules set forth in the Prospectus Directive to the following transac-
tions:*

¢ public offerings of investment instruments other than securities;

e public offerings of securities with a total consideration of less than
€2.5 million partly or entirely carried out on the Belgian territory; and

e the admission of investment instruments other than securities to
trading on a Belgian regulated market provided a prospectus is pub-
lished for such a transaction in accordance with the Prospectus Act.

Save when other specific legislation applies, other public offerings do not
require the publication of a prospectus.

Conclusion

28. The Belgian legislature has faithfully transposed the provisions of the
Prospectus Directive into national law.

However, some provisions of the Prospectus Act are surprising. First,
the Prospectus Act adds several exemptions to the list of exemptions for
approval and publication of a prospectus in the event of a public offering of
securities (see no. 7 of this report). Second, the obligation to submit adver-
tisements to the CBFA for approval, even those relating to a cross-border
offering in which Belgium acts only as a host Member State, and which have
already been approved by the competent authority of the home Member
State, may be challenged as going beyond what is permitted by the
Prospectus Directive (see no. 17 of this report).

4 Ibid., Art. 61(4).
4 Ibid., Art. 42.
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1. In the Czech legal system, public offering of securities, public security
markets and acceptance of securities to these markets are subject to Act
No. 256/2004 Coll., the Capital Market Trading Act (hereinafter the
‘CMTA’). The CMTA was adopted in 2004 and took effect upon the Czech
Republic’s accession to the European Union (1 May 2004). Prior to the
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adoption of the CMTA, capital market and securities trading issues were
subject to Act No. 591/1992 Coll., the Securities Act. In addition to primar-
ily public-law regulation of the capital market, the Securities Act contained
general private-law provisions applicable to securities and certain contrac-
tual types relating to securities. However, the CMTA was drafted mainly
as a public-law regulation replacing the provisions of the Securities Act
applicable to these issues up to that time. The only provisions of the
Securities Act remaining valid were the ones of a private-law character
while the CMTA became the regulation aspiring to take the position of a
codex regulating the capital market.

The CMTA has a position of special professional law in the Czech legal
system. Any general issues not regulated by the CMTA are, depending on
the nature thereof, subject to general private law (in particular the
Commercial Code and the Civil Code) or general public law (in particular
the Code of Administrative Procedure).

2. Public offering of, public trading with and acceptance of securities for
trading on public markets had not been regulated in Czech jurisdiction
before the Securities Act was adopted in 1992, introducing the first regula-
tion ever. The Securities Act subjected acceptance of securities for trading
on the public market and issue of securities upon public offer to approval
by the Ministry of Finance. One of the conditions imposed by the
Ministry was the requirement of a prospectus. These initially very limited
provisions were soon amended several times, the most significant amend-
ment being the one effective since 1 January 2001.! Among other things,
the amendment distinguished between a standard prospectus applica-
ble to acceptance on a regulated market (this basically involved listing
particulars) and the so-called narrower prospectus applicable to public
offers outside the regulated market. These provisions were subsequently
replaced by the provisions of the CMTA with the same contents.
The most recent major change was introduced by the amendment to the
CMTA in 2006 (effective since 7 March 2006),> which transcribed the
Prospectus Directive.

The public offering of securities and security prospectuses (subject to
the Prospectus Directive on the level of European law) is currently set forth
in Part 4, Sections 34 through 36/ of the CMTA. As far as the contents of
the prospectus are concerned, the CMTA refers to the directly applicable
Prospectus Regulation.

Competent authority

3. The public offers of securities and the admission of securities to stock
exchanges were supervised by the Ministry of Finance between 1992 and

I Act no. 362/2000 Coll. 2 Act no. 56/2006 Coll.
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1998, and subsequently by the Securities Commission between 1998 and
2006. The Securities Commission was abolished on April 1, 2006 and its
powers passed over to the Czech National Bank, which had been in charge
of supervising banks before (the so-called integration of the financial
market supervision).

The Czech National Bank is a special public institution provided with a
position independent from the state executive power (the government) by
the Constitution of the Czech Republic. One of the Bank’s main tasks is to
manage the Czech Republic’s currency policies. The Bank’s current role as
the financial market supervisor is specific in this light. (The only EU coun-
tries with a similar model are Ireland and Slovakia.)

Procedure of prior approval and appeal
Obligation to prepare and publish a prospectus

4. The only party authorised to offer investment securities is a party which
has published a prospectus approved by the Czech National Bank or a
foreign supervisory authority (Section 35 of the CMTA) at the beginning
of the public offer at the latest. This formulation indicates that the duty to
publish the prospectus is imposed on any party that decides to offer securi-
ties. The offeror therefore cannot refer to any other, already published,
prospectus in this connection, not even if it applied to the same securities.

The Czech National Bank approves the prospectus upon proposal by
the party who drafted it. General rules of administrative procedure apply to
the approval proceedings.> An appeal may be filed against the Czech
National Bank’s decision; the appeal is tried and decided by the supreme
body of the Czech National Bank — the Bank Council. To demand court
review of the decision by the Czech National Bank one must file an admin-
istrative lawsuit. Appeals against the decision by first-instance courts, if
any, are to be decided by the Supreme Administrative Court.

The Czech National Bank must decide whether or not to approve the
prospectus within ten or, if the applicant has no history, twenty, business
days of delivery of the application. However, these deadlines do not apply
to the appeal proceedings (i.e. the appeal proceedings are not limited in
terms of time) and, in addition, any failure to adhere to the deadline in the
first-instance proceedings has no impact on the applicant’s position, save
for the applicant’s potential right to claim damages. The Czech National
Bank may further demand (Section 36¢, subsection 7 of the CMTA) that
the prospectus be completed if the presented documents are incomplete or
if further information is required. The deadline for the decision commences
again after the Czech National Bank has received the additional required
information.

3 Act no. 500/2004 Coll.
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Public offer

5. A cornerstone for the law applicable to public offers of securities is the
definition of the ‘public offer of investment securities’ (Section 34 of the
CMTA) which is as follows: ‘any notification to a wider group of parties con-
taining information on any securities being offered and the terms and condi-
tions for the acquisition thereof which is sufficient for the investor to decide to
buy or subscribe for such investment securities’. This definition, although
somewhat complicated, basically follows the definition of the ‘offer of secu-
rities to the public’ as per the Prospectus Directive (Art. 2(1)(d) Dir.).

The public offer is devised to disclose information which will provide a
standard investor with a picture of the main parameters of the transaction
and give them the opportunity to evaluate benefits thereof and make the
investment decision rather than to disclose all information of the transac-
tion which may be objectively required or which represents essential partic-
ulars of the draft agreement. By the newly formulated definition of the
public offer in Section 34 of the CMTA the legislator intended to remove
the previous doubt whether and under what circumstances may any
absence of certain information in a particular notification result in the fact
that such notification cannot qualify as a public offer.

However, Czech law contains no explicit provisions that stipulate what
to deem as sufficient information for the ‘investor to make a decision to buy
or subscribe for investment securities’. This issue has been left up to interpre-
tation by the Czech National Bank and, in particular, the courts. However,
taking into account the priority of euro-conform interpretation of Czech
law, the conclusion should not differ from the general understanding of
public offers as per European legislation (see Chapter 1, no. 10).

The previous case-law of the court and the Securities Commission is
applicable even after the 2006 amendment to the CMTA, which formulated
primarily the following principles: even information not explicitly con-
tained in the offer but which is available to offer addressees on the basis of
the information contained in the offer (such as information available
through a telephone line), must be deemed to constitute a part of the offer,
as well as any information which can be inferred from the offer in any other
manner. Further, any notification published in media distributed or avail-
able in the Czech Republic, or any notification posted on the Internet,
which is aimed (in terms of its contents) at investors in the Czech Republic,
must be deemed to constitute a public offer of securities. (Presentation on
Internet sites is considered to be aimed at investors in the Czech Republic,
especially if the language of the notification is Czech).

Securities, excluded securities

6. The duty to publish the prospectus under Czech law applies to the public
offers of investment securities defined in Section 3, subsection 2 of the
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CMTA. The definition is identical to the one in Article 1(4) of Directive
93/22/EEC. The Czech legal provisions thus only apply to securities defined
by the Prospectus Directive, not to other investment instruments. The duty
to publish the prospectus does not apply to public offers of money market
instruments or various types of derivatives. Public offering of securities by
collective investment funds is subject to special regulations under the
Collective Investment Act.*

Section 34, subsection 3 of the CMTA lists securities to which the provi-
sions of the CMTA (applicable to public offers and the duty to publish
the prospectus) do not apply. The list basically copies Article 1(2) of the
Prospectus Directive. The exception is Section 34, subsection 3(g) of the
CMTA, whereunder the regulation does not apply to public offers of secu-
rities for which the total offered sale price in a period of twelve months does
not exceed the amount of €200,000. Imposing such a threshold is a regula-
tory decision by Czech legislators at their discretion, since the Prospectus
Directive makes it possible to provide for such exception up to the limit of
€2.5 million (Art. 2(2)(h) Dir.) but not less than €100,000 (Art. 3(2)(e) Dir.)
(see Chapter 3, No. 2).

What is somewhat unclear is the issue of whether or not an offeror may
opt to draft a prospectus voluntarily under circumstances where the provi-
sions applicable to public offers and prospectuses do not apply. The law fails
to resolve this issue explicitly. We believe there is nothing to the contrary in
the law and therefore it is appropriate to conclude, using the euro-conform
interpretation, that the offeror may take advantage of such option.

Exemptions from the duty to publish a prospectus upon public offer

7. The exemptions from the duty to publish a prospectus are imposed in
Section 35(2) and Section 35(3) of the CMTA in a substantially similar
manner as Article 3 and 4(1) of the Prospectus Directive (see Chapter IV,
No. 11).

We consider it appropriate to point out in this connection that the
CMTA includes under the definition of qualified investors, in addition to
financial institutions and ‘small and medium-sized enterprises’ listed in
Article 2(1)(e) of the Prospectus Directive, individuals who qualify under at
least two of the three predetermined criteria and have been registered in a
list of qualified investors by the Czech National Bank or a supervisory
authority in a member state of the European Union upon their own
request. The criteria are as follows: (i) consummation of transactions of a
substantial volume on regulated security markets throughout the four most
recent calendar quarters with an average occurrence of at least ten transac-
tions per quarter; (ii) the volume of the managed assets in investment

4 Actno. 189/2004 Coll.
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instruments is higher than the amount equal to €500,000; and (iii) experi-
ence in the financial sector on a professional position requiring knowledge
of investment in investment instruments for at least one full month (Section
34, subsection 2(d) of the CMTA).

8. It holds, pursuant to the Prospectus Directive, that if securities are
offered as consideration in takeover bids there is no need to draft the
prospectus if another document is drafted for the takeover bid containing
information that the supervisory authority believes to correspond to the
information required for the prospectus. Section 35, subsection 3(a) of the
CMTA follows the text of the Directive literally and requires that such
documents be submitted to the Czech National Bank and available at the
issuer’s registered office. It also states that whether the ‘document’ is
sufficient or not is to be resolved by the Czech National Bank and sets
forth that if the Czech National Bank ‘does not send the decision to the
issuer within 15 business days following the delivery of the document, it
holds that the Czech National Bank considers the information in the docu-
ment as equal to the information in the prospectus; if the prospectus pro-
ceedings are suspended, the 15-day period shall not continue to run’. This
construction may give rise to a notion that these are independent proceed-
ings regarding approval of some sort of a special document. However, we
believe the legislators probably had in mind proceedings on approval of
takeover bid publishing under the Commercial Code but the provisions
on the approval of takeover bids do not respect the provisions of the
CMTA (in particular the fifteen-day period for the decision). Since these
provisions have not yet been applied it is not clear how the Czech National
Bank would proceed in such a case.

The CMTA applies a similar construction to the exemption regarding
offering of securities in connection with the transformation of companies.
This is also a situation in which it is not clear what document the Czech
National Bank should approve of and experience will verify this. Further-
more, there are no provisions dealing with when such document should be
published. The interpretation at hand is that this must basically occur
simultaneously with the publication of the draft merger agreement, divi-
sion project or takeover agreement.

For exemptions applicable to securities offered free-of-charge or as a
dividend to shareholders, or securities offered to the management or
employees, the CMTA imposes (in accordance with the Prospectus
Directive) a requirement that if the exemption is to apply, a document must
be delivered to the Czech National Bank and simultaneously be available at
the issuer’s registered office, containing information on the number and
type of securities and information on the offer. Such a document does not
have to be comparable to the prospectus in its contents, and is not subject to
approval by the Czech National Bank under these circumstances.
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Admission to trading on a regulated market, exclusions

9. Pursuant to Section 44, subsection 2(a) of the CMTA, shares or bonds
may be admitted for trading on a regulated market, inter alia, only when the
prospectus for such shares or bonds is published and at least one day has
passed since publication. The CMTA further imposes certain conditions
for admission of securities substituting shares (Section 44, subsection 5 of
the CMTA), but there is no requirement for the prospectus to be published
among these conditions. The market organiser may impose further condi-
tions for admission of other securities for trading on a regulated market.
The market organiser may also impose further requirements beyond the
framework of requirements imposed by the CMTA. We believe that this
alternative can be assessed as insufficient with respect to the provisions of
Article 3(3) of the Prospectus Directive.

The CMTA further lists circumstances under which there is no duty to
publish the prospectus upon admission of shares or bonds on the regulated
market (Section 44, subsection 4 the CMTA), which basically copies Article
1(2) and Article 4(2) of the Prospectus Directive (see Chapter 4, No. 15).

Content and format, language and supplements of the prospectus
Content

10. The CMTA imposes only general requirements for the content of the
prospectus while the details are contained in the directly applicable
Prospectus Regulation. Even in this respect, however, the CMTA mostly
quotes the Prospectus Directive. This is why full reference can be made to
Chapter 4 in particular. The next section of this document therefore pro-
vides a mere general summary of the major principles of the regulation
applicable to the prospectus.

The prospectus shall contain information on the issuer, the security
involved and a summary of the prospectus. The summary shall contain
‘comprehensibly formulated brief characteristics and risks of the issuer of
the security and the guarantor, if any’ (Section 36, subsection 4 of the
CMTA). The summary of the prospectus constitutes a specific part thereof
which shall provide a brief (no more than 2,500 words) and comprehensible
summary of the contents of the prospectus to give a less knowledgeable
investor an essential overview of the substance of the offered security and
the risks involved. The CMTA’s requirement for the ‘comprehensible’ for-
mulation must be primarily understood as a requirement for the summary
to refrain from using any professional language, which should only be used
in the other sections of the prospectus to provide a ‘knowledgeable’ review.
The summary constitutes a part of the entire prospectus and must be
assessed in connection with the prospectus.
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11. The information in the prospectus can be provided by virtue of a refer-
ence to one or several documents previously or simultaneously published
and approved by the Czech National Bank or to a document summarising
all information that the issuer has published during the most recent year as
a part of the performance of its statutory duties. The prospectus shall refer
to the most up-to-date documents that must be available to the public
throughout the entire duration the prospectus is published and shall
contain a list of references.

12. The Czech National Bank may consent to have information that is not
substantial to investors, in conflict with public interest or substantially
damaging the issuer to be omitted from the prospectus (Section 36e of the
CMTA) or approve the so-called preliminary prospectus, i.e. a prospectus
without the final price and the number of securities (Section 36d CMTA). It
is not required to simultaneously publish the final price and the number of
securities with the prospectus but anytime later on, provided the investors
are provided with it at least two days after information on the final price and
the volume of the issue has been disclosed to the public so that they can
recall their acceptance of the public offer.

Form and format

13. Identically with the Prospectus Directive, the CMTA stipulates that the
prospectus can be drafted as a single prospectus or as a set of three independ-
ent documents, each serving as a unified prospectus in regulatory terms. The
contents of the prospectus can therefore be divided into (i) a ‘registration doc-
ument’ containing information on the issuer of the particular security; (ii)
‘securities note’ dealing with the security to which the prospectus applies; and
(iii) the ‘summary’. The summary can be either part of a single prospectus or
an independent document that, together with the registration document and
the securities note, comprise a combined prospectus. The issuer may, for
instance, use an approved registration document for two prospectuses by
attaching a different securities note and the summary. If the prospectus com-
prises several documents it can be published and distributed independently
under the terms and conditions imposed for the publication of the prospectus.
However, each document must contain information about where to obtain the
other documents comprising the prospectus (see Chapter 4, No. 41).

Article 5(4) of the Prospectus Directive and Section 36a of the
CMTA set forth that warrants issued under an ‘offering programme’ and
non-equity securities issued in a continuous or repeated manner can be
offered under a single prospectus, the so-called base prospectus. The
CMTA defines the offering programme in Section 34, subsection 2(c) as a
plan for continuous issue of securities within the issue period but provides
no details thereon. Act No. 190/2004 Coll., the Bond Act, indicates that in
particular the bond programme, as defined in Section 13 of the Bond Act,
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constitutes the offering programme. The bond programme is to be
approved simultaneously with the base prospectus and both may comprise
a single document. The question of whether or not other issue programmes
may exist is open but we can conclude that the existence thereof would have
to be provided for by generally binding law.

The Prospectus Regulation defines the format of the prospectus and we
refer therefore to Chapter VI, No. 48.

Supplements

14. The issue of supplements to prospectuses is dealt with in Section 36j of
the CMTA, which is a translation of Article 16 of the Prospectus Directive.
‘We may therefore refer to Chapter 8, No. 66.

Language

15. The basic rule is that the prospectus must be in Czech if the Czech
National Bank is to approve the prospectus for public offering or admission
to trading on a regulated market only in the Czech Republic.

Pursuant to Article 19 of the Prospectus Directive, the CMTA requires
that where the prospectus is to be approved for a public offer or admission to
trading on a regulated market in the Czech Republic and another Member
State, the prospectus shall be drawn up in Czech, or in a language accepted
by the competent authorities of that Member State, or English, at the discre-
tion of the issuer of the prospectus. In this instance, the prospectus shall be
drawn up in two languages. If the prospectus to be approved applies to secu-
rities to be admitted for trading on a regulated market in any other Member
State excluding the Czech Republic, the prospectus must be presented to the
Czech National Bank in the language of the particular Member State and
in Czech. The Czech version of the prospectus is for the information of the
Czech National Bank and is not approved as such. In this instance the
prospectus is to be approved in a single language version only.

If the Czech National Bank is to approve a prospectus for warrants
whose nominal value per unit amounts to at least €50,000 to be traded on a
regulated market in one or more Member States of the European Union, the
prospectus shall be drawn up in either a language accepted by the supervisory
authorities of the other Member States (and in Czech in this instance) or in
English, at the discretion of the issuer of the prospectus. The Czech National
Bank is further authorised to permit a prospectus for securities offered in the
Czech Republic to be drafted only in English even in other circumstances if it
is for the benefit of the investors (Section 36(g) of the CMTA).

If a prospectus approved by the supervisory authority of another
Member State is to be published in the Czech Republic, the only languages
shall be Czech or English. If the prospectus is published in English a Czech
translation of the summary of the prospectus must be provided.
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Publication and advertisements
Method of publication

16. The prospectus shall be published without undue delay after the Czech
National Bank has approved it, or after a certificate of approval by another
supervisory authority has been delivered to the Czech National Bank. The
prospectus shall be published in full by one or several of the following means:

(1) on the issuer’s website or on the website of a securities broker if it
places or sells the securities;

(ii) in at least one nation-wide daily newspaper and, at the same time, in
the manner set forth in (i) above;

(iii) by brochure which shall be available to the public free of charge at the
registered office of the organiser of the regulated market on which the
securities are to be admitted to trading, or in the issuer’s registered
office and registered offices of securities brokers if they place or sell
the securities and, at the same time, in the manner set forth in (i);

(iv) on the website of the organiser of the regulated market in respect of
which the admission to trading has been applied for; or

(v) on the offeror’s website if the securities are offered by a party other
than the issuer.

If the prospectus comprises several documents or includes references, the
documents and the information comprising the prospectus can be pub-
lished and distributed independently, provided that each document
comprising the prospectus or the document to which reference is made
are published in accordance with the requirements for prospectus publica-
tion referred to above. Each document must contain information on
where to obtain the other documents that together form the complete
prospectus.

If the prospectus is published only on the Internet, the party who pub-
lished it (which can be either the issuer, the party who submits the offer, the
applicant for admission to trading on an official market or the securities
broker who places or sells the securities) must deliver a hard copy of the
prospectus to the investor, free of charge, upon request.

Certain problems may arise from the text of Section 36(h) of the
CMTA, under which the prospectus shall be published without undue delay
after it has been approved. This is a stricter requirement than that imposed
by Article 14 of the Prospectus Directive.

Advertisements

17. The CMTA regulates the content of advertisements identically to
Article 15 of the Prospectus Directive. Therefore, we can conclude that all
marketing material must contain the information about the prospectus,
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where and when it was published and where it can be obtained. It must be
consistent with the prospectus and clearly recognisable (Section 36(k) of
the CMTA). Further we refer to Chapter 7, No. 63.

Czech law does not contain any requirement for the regulator to sign off
on the marketing materials or any requirement to register the marketing
materials with any authority. However, marketing activity is under the
supervision of the Czech National Bank.

Use of a prospectus approved in other (non EU) countries

18. If the supervisory authority of a country that is not a member of the
European Union approves the prospectus of a security, the Czech National
Bank cannot accept the prospectus ipso jure. Securities can be offered or
admitted to trading on a public market only if the Czech National Bank
approves the foreign prospectus for such securities. The prospectus must
comply with the requirements imposed by Czech and European laws
applicable to the contents thereof.

Pursuant to Article 20 of the Prospectus Directive, however, the CMTA
makes it possible for the Czech National Bank to approve a prospectus for
securities issued by an issuer with its registered office in a country that is not
a Member State of the European Union, if the prospectus complies with
the law of that country, provided that

(1) the requirements of that country for prospectuses are equal to the
requirements imposed by law; and

(i1) the prospectus has been drawn up in compliance with international
standards imposed by international organisations of the relevant
supervisory authorities.

Under such circumstances, the prospectus for such securities do not have to
comply with the formal requirements of the Czech and European laws
applicable thereto.

Sanctions

19. Issuers of listed securities and parties publicly offering securities are
subject to supervision by the Czech National Bank. Section 136 of the
CMTA applies to the general powers of the Czech National Bank to order a
party subject to supervision who has breached the CMTA or any decision
issued in line with the CMTA to remedy the insufficiency corresponding to
the nature and seriousness of the breach. The Czech National Bank may,
among other measures, suspend public offering of securities, or the admis-
sion of securities to trading on a regulated market, for ten business days or
to prohibit or suspend the promotion or any notices regarding the public
offer or the admission of the securities to trading on a regulated market.
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Pursuant to Section 36(c), subsection 7 of the CMTA, the Czech
National Bank may demand that the prospectus be supplemented if the
presented documents are incomplete or if further information is required.
It can be inferred from these provisions (even taking into account Art. 21(3)
Dir.) that such requirements can go beyond the explicit requirements listed
by law or the Prospectus Regulation, and that the Czech National Bank
may do so every time it is required for investor protection.

Pursuant to the Capital Market Supervision Act,’ the Czech National
Bank, when deciding the application for approval of the prospectus, is
authorised to request any information and background material from
senior managers or auditors of the securities issuer, the party that drafted
the prospectus or the securities broker who places the securities. The
Capital Market Supervision Act further stipulates a general power for the
Czech National Bank to request any information or background material
from any party that is subject to the Bank’s supervision (including issuers of
listed securities, parties publicly offering securities or securities brokers).
The Czech National Bank may request any information from other parties
if it is necessary for the investigation of any fact indicating a breach of
duties regarding protection of insider information or manipulation of the
market. The Czech National Bank is further authorised to carry out on-site
control of any party subject to the supervision at any time.

The CMTA further grants the Czech National Bank the right to impose
cash penalties. The CMTA lists individual offences. Any party which
(a) publicly offers securities without having published the prospectus; (b)
fails to follow the rules for promotion and other notices regarding public
offers or admission of securities to trading on an official market; (c) fails to
comply with the terms and conditions for publishing the prospectus
and any supplement thereto; (d) fails to carry out remedy by a deadline; or
(e) drafts the prospectus in conflict with the rules for drafting prospectuses
is subject to a penalty up to CZK 10 million by the Czech National Bank.

Prospectus liability

20. Pursuant to Section 36(b) of the CMTA, the party/parties that drafted
the prospectus shall be liable for the accuracy and completeness of the
information in the prospectus. Pursuant to Section 36, subsection 5 of the
CMTA, the issuer or other party/parties offering the securities or applying
for the listing thereof shall draft the prospectus. The legislator apparently
declined to impose liability for drafting the prospectus on the particular
party that physically drafts the prospectus and instead restricted liability to
the party that submits the prospectus to the public. This conclusion cannot
be changed by the requirement that the prospectus include information of

> Actno. 15/1998 Coll.
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parties liable for accurate drafting of the prospectus, including their declar-
ation that to the best of their knowledge the information in the prospectus
is true and no facts that could change the meaning of the prospectus have
been omitted. The issuer is usually this liable party.

The CMTA also regulates the position of the so-called guarantor of the
prospectus. The guarantor is a party who explicitly declares that he assumes
liability for the accuracy of the information in the prospectus. Such a party
is then liable as the party that drafted the prospectus. However, the guaran-
tee is not obligatory and it is solely at the discretion of the party that drafts
the prospectus whether to opt for the guarantee or not.

It may be added that the CMTA fails to deal with the issue of the
damage for which such parties are to be liable and how to determine the
amount thereof. These issues remain to be resolved empirically. With
respect to the absence of any applicable judicature, it can hardly be antici-
pated how the courts are to approach this issue.

Rules applicable to transactions and securities not subject to the Directive and
Regulation

21. Transferable securities are the only investment instruments the public
offering of which is regulated by Czech law. This is why parties offering, for
example, financial-futures contracts could not be subject to the require-
ments for publishing the prospectus or any other duties relating to public
offering under the CMTA. Similarly, advertising material that offers such
investment instruments could not be subject to the contents-related
requirements of Section 36(k).

A similar conclusion can be reached in respect of public offering of
securities excluded from the application of the CMTA, the group of which
is basically identical to the exemptions provided for by the Prospectus
Directive.

Conclusion

22. The Czech legislation applicable to public offering of securities is essen-
tially a transposition of the Prospectus Directive. Most of the provisions
copy the provisions of the Directive; any potential discrepancies in terms of
contents can be attributed to the translation rather than the intention of the
legislators. Areas to which the Directive applies only generally and to which
national laws are expected to apply (such as the liability for the prospectus
and compensation for damage) are dealt with fairly vaguely by the Czech
legislation which, combined with minimal experience of the applying of
such provisions, results in considerable uncertainty.

The provisions of the CMTA are only limited to the public offering
of transferable securities; the public offering of any other investment
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instruments is not subject to any special regulation. It can be added that no
such event has ever occurred in the Czech Republic. The Czech law subjects
admission to a regulated market by publishing of a prospectus only for
shares and bonds. These insufficiencies are to be removed by a major
amendment to the CMTA being prepared which should in particular trans-
pose the Directive on markets in financial instruments (2004/39/EC) and
take effect on 1 January 2008. However, no text of the amendment has yet
been presented.

The currently applicable Czech law provides for acknowledgement of
prospectuses approved by supervisory authorities of other member coun-
tries in accordance with the requirements of the Prospectus Directive and
imposes no obstacles to international offering of securities, save for the
requirement that a Czech summary of the prospectus be published together
with the English text thereof.



4

Denmark

VAGN THORUP AND DAVID MOALEM

Kromann Reumert

II
11

v

VI
VII
VIII
IX

Introduction
Competent authority

Procedure of prior approval and appeal

1 The obligation to publish a prospectus

2 Admission to listing or trading on a regulated
Danish market

3 Exemptions

4 The EU Prospectus Passport under Danish law

Introduction

Tax Description

Danish Summary

The filing procedure and commencement of the

public offer

CQwp

Content and format, language and supplements
of the prospectus

1 Content

2  Format

3 Supplements
4 Language

Publication and advertisements
1 Method of publication
2 Advertisements

Use of prospectus approved in other (non EU) countries
Sanctions
Prospectus liability

Rules applicable to transactions and securities not subject
to the Directive and Regulation

Conclusion

100
101

101
101

102
102
105
105
105
106

106

107
107
107
108
109

109
109
110

111
112
112

113
113

99



Prospectus for the Public Offering of Securities in Europe

100

Introduction

1. Taking as its point of departure the implementation of the Prospectus
Directive, the Danish prospectus regime was substantially revised with
effect from 1 July 2005.

Today, the Danish prospectus regime consists of three tiers, of which
only Tier 1 is a direct consequence of the implementation of the Prospectus
Directive. Figure 1 below illustrates the three current tiers of the Danish
prospectus regime.

The Tier 2 legislation encompasses the ‘smaller unlisted offerings’ and is
based on the Danish legislator’s desire to ensure investors in these offerings
a minimum standard of protection. The legislation is to a large extent
similar to that of Tier 1. However, since it is not based on the Prospectus
Directive there are certain differences, i.e. the passporting regime is inap-
plicable to Tier 2-offerings and the Danish Financial Services Authority
(Finanstilsynet, the ‘Danish FSA’) is not bound by the EU interpretation of
the Prospectus Directive.

Tier 3 deals with offerings which the Prospectus Directive specifically
prohibits from being comprised by the obligation to publish a prospectus.
Such offerings with an aggregate value below €100,000 are only comprised
by the general regulation in the Danish Marketing Practices Act and other
general pieces of legislation.

TYPE OF OFFERING

Tier1  Offers of securities with an
aggregate value above €2.5
million and of securities
which are listed or admitted
to trading on a regulated
market

Tier2  Offers of unlisted securities
with an aggregate value
between €100,000 and
€2.5 million

Tier3  Offers of unlisted securities

with an aggregate value
below €100,000

APPLICABLE LEGISLATION

Prospectus Directive

Prospectus Regulation

CESR’s recommendations

The Danish Securities Trading Act,
Chapter 6

Executive Order No. 1232/2007
Guidelines No. 9318/2005

The Danish Securities Trading Act,
Chapter 12

Executive Order No. 1231/2007
Guidelines No. 9320/2005

Not encompassed by the
Prospectus Regulation. The Danish
Marketing Act and

other acts may be applicable

Figure 1. Overview of the Danish prospectus regime
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Competent authority

2. The Danish Securities Trading Act designates the Danish FSA as the
competent authority. Consequently, the Danish FSA is responsible for
approving Tier 1 and Tier 2 prospectuses submitted to it. Further, the
Danish FSA is responsible for the procedure under the EU prospectus pass-
porting regime.

The Danish FSA charges a fee of DKK 25,000 for the approval of Tier 1
prospectuses. Approval of Tier 2 prospectuses is free of charge.

Procedure of prior approval and appeal
The obligation to publish a prospectus

3. Under the Danish Prospectus regime, the main rule is that any offer of
transferable securities to the public in Denmark with an aggregate value
above €100,000 entails an obligation to publish a prospectus. In accordance
with Section 2b of the Danish Securities Trading Act, an offer of securities
to the public is: ‘a communication to natural or legal persons in any form and
by any means, presenting sufficient information on the terms of the offer and
the securities to be offered, so as to enable an investor to decide to purchase or
subscribe to these securities’.

4. It follows from the definition that an offer of transferable securities of
an aggregate value above €100,000 will, as a main rule, be an offer of secu-
rities to the public and result in an obligation to publish a prospectus. The
closer understanding of ‘transferable securities’ remains to be clarified by
the Danish FSA, as no formal position has yet been taken in this respect.
It can be expected that the interpretation hereof will be coordinated by
CESR.

Based on the comments on the definition of an offer of securities to the
Danish public in the preparatory works of the Danish Securities Trading
Act, the offeror/issuer must actively take steps to make available to the
Danish public sufficient information on the terms of the offer, so as to enable
an investor to decide to purchase or subscribe to the securities, including i.e.
information on the characteristics, terms and price of the securities, how
and when to subscribe to the securities etc., cf. Folketingstidende A 2004-05
(1. samling), p. 355. Thus, the publication of information and statements
and publicity efforts made in advance of a proposed financing which have
the effect of conditioning the public mind or arousing the public interest in
an issuer or in its securities will normally constitute an offer to the public.
Excluded from the definition is presumably communication of general infor-
mation about securities clearly not intended to form part of an offering, e.g.
a communication regarding the securities which does not refer to an offer
price (unless the price may easily be deduced indirectly from the information
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provided). Further, to constitute an ‘offer’ the (final) investor must be able to
make an investment decision, cf. also CESR’s interpretation hereof
(CESR/07-110 (February 2007), p. 6):

in the case of allocations of securities [. . . | where there is no element of
choice on the part of the recipient, including no right to repudiate the
allocation, there is no ‘offer of securities to the public’ within the
meaning of Article 2.1 d) PD. This is because the definition refers to a
communication containing sufficient information ‘to enable an investor
to decide to’ purchase or subscribe for the securities. Where no decision
is made by the recipient of the securities, there is no offer for the purposes
of the Directive. Such allocations will therefore fall outside the scope of
the PD.

Admission to listing or trading on a regulated Danish market

5. The Danish Securities Trading Act distinguishes between (i) a stock
exchange and (ii) an authorised marketplace. Both of these types of mar-
ketplace constitute a ‘regulated market’, as defined in MiFID, and offerings
which are listed or admitted to trading hereon are therefore encompassed
by the Prospectus Directive. In practice, the relevant Danish regulated
markets are as follows:

e The Copenhagen Stock Exchange (OMX)
e XtraMarked (OMX)
e The Danish Authorised Market Place

As mentioned under No. II above the Danish FSA is responsible for the
approval of prospectuses submitted to the Danish FSA and for the proce-
dure under the EU prospectus passporting regime. This also applies to
offers of securities to be listed or admitted to trading on a regulated market
in Denmark. However, the marketplaces will also perform a review of the
prospectuses and it is customary that they request further information
and/or amendments to the prospectus before the securities officially are
listed or admitted to trading.

Further to the above, an alternative marketplace, First North — which is
basically a multilateral trading facility (MTF), comprised of additional
Danish securities regulation — is operated in Copenhagen by the OMX
group. Being a non-regulated market in the context of the Prospectus
Directive, admission of securities on First North is considered an admis-
sion of unlisted securities encompassed by the Tier 2 regulation.

Exemptions

6. The exemptions contained in the Danish prospectus legislation are
divided into two main categories, namely:
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(i) Unlisted securities: securities which are not listed or admitted to
trading on a regulated market operating from within the EU/EEA; and

(i1) Listed securities: securities which are listed or admitted to trading on
a regulated market (i.e. stock exchanges and similar) operating from
within the EU/EEA.

Notably, securities, which are listed or admitted to trading outside (but not
inside) the EU/EEA, e.g. on NYSE or NASDAQ belong in the category of
unlisted securities for the purposes of the rules. Further, as mentioned
under (ii) above, securities to be admitted to trading on First North are con-
sidered as unlisted securities.

7. Although the exemptions 1232/2007 follow from two different sets of rules
— Executive Order No. 306/2005 for Tier 1 offerings and Executive Order No.
1231/2007 for Tier 2 offerings — the exemptions apply equally to Tier 1 and
Tier 2 offerings. Figure 2 below illustrates the applicable exemptions under
Danish law.

UNLISTED SECURITIES

an offer of securities addressed solely
to qualified investors

an offer of securities addressed to
fewer than 100 natural or legal
persons per Member State or EEA
State, other than qualified investors

an offer of securities addressed to
investors who acquire securities for a
total consideration of at least

€ 50,000

an offer of securities whose
denomination per unit amounts to at
least € 50,000

an offer of securities with a total
consideration of less than € 100,000,
which limit shall be calculated over a
period of twelve months

shares issued in substitution for
shares of the same class already
issued, if the issuing of such new
shares does not involve any increase
in the issued capital

Figure 2. Exemptions under Danish law

LISTED SECURITIES

* shares representing, over a period of

twelve months, less than 10 % of the
number of shares of the same class
already admitted to trading on the
same regulated market

shares issued in substitution for
shares of the same class already
admitted to trading on the same
regulated market, if the issuing of
such shares does not involve any
increase in the issued capital

securities offered in connection with
a takeover, provided that a document
is available containing information
which is regarded as being equivalent
to that of the prospectus

securities offered, allotted or to be
allotted in connection with a
merger, provided that a document is
available containing information
which is regarded as being
equivalent to that of the

prospectus
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UNLISTED SECURITIES

* securities offered in connection with

LISTED SECURITIES

« shares offered, allotted or to be

a takeover, provided that a document

is available containing information

which is regarded as being equivalent

to that of the prospectus

* securities offered, allotted or to be
allotted in connection with a merger,

provided that a document is available

containing information which is
regarded as being equivalent to that
of the prospectus

« shares offered, allotted or to be
allotted free of charge to existing
shareholders, and dividends paid out
in the form of shares of the same
class as the shares in respect of
which such dividends are paid,
provided that a document is made
available containing information on
the number and nature of the shares

and the reasons for and details of the

offer

* securities offered, allotted or to be
allotted to existing or former
directors or employees by their
employer which has securities
already admitted to trading on a
regulated market or by an affiliated
undertaking, cf. Section 5(1)(9) of
the Danish Financial Business Act,
provided that a document is made
available containing information on
the number and nature of the
securities and the reasons for and
details of the offer

Figure 2. (cont.)

allotted free of charge to existing
shareholders, and dividends paid out
in the form of shares of the same
class as the shares in respect of
which such dividends are paid,
provided that the said shares are of
the same class as the shares already
admitted to trading on the same
regulated market and that a
document is made available
containing information on the
number and nature of the shares and
the reasons for and details of the
offer

securities offered, allotted or to be
allotted to existing or former
directors or employees by their
employer or an affiliated
undertaking, cf. Section 5(1)(9) of
the Danish Financial Business Act,
provided that the said securities are
of the same class as the securities
already admitted to trading on the
same regulated market and that a
document is made available
containing information on the
number and nature of the securities
and the reasons for and details of the
offer

shares resulting from the conversion
or exchange of other securities or
from the exercise of the rights
conferred by other securities,
provided that the said shares are of
the same class as the shares already
admitted to trading on the same
regulated market

securities already admitted to
trading on another regulated market,
provided certain conditions are met
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The EU Prospectus Passport under Danish law
Introduction

8. In the context of the Danish legislation regarding the EU Prospectus
Passport, the distinction between the three tiers (outlined under no. 1 above)
is essential. This is due to the fact that the regulation hereof in the Prospectus
Directive only encompasses offers of (a) securities with an aggregate value
above €2.5 million and of (b) securities which are listed or admitted to
trading on a regulated market within the EU/EEA (i.e. Tier 1 offerings).

For Tier 1 offerings the EU Prospectus Passport requires the EU/EEA
Member States to mutually recognise prospectuses approved by the compe-
tent authority in any other Member State and thus enabling the cross-
border passporting of prospectuses within the EU/EEA.

The Danish regulation of relevance to the EU Prospectus Passport is pri-
marily encompassed by chapters 5, 8 and 9 of the Danish Executive Order
No. 1232/2007. Furthermore, the Prospectus Regulation (2004/809/EC)
comprises certain provisions regarding the content of the prospectus to be
passported.

Tax Description

9. To comply with the Prospectus Directive, the prospectus must meet the
minimum requirements in accordance with the Prospectus Regulation.
These requirements include, among other things, a description of the rules
on withholding tax in the home member state as well as that of the member
state in which the securities are being offered (in this case Denmark), cf.
Article 6 and Schedule 111, Item 4.11 of the Prospectus Regulation, which
stipulates that the prospectus must contain (a) information on taxes on the
income from the securities withheld at source, and (b) indication as to
whether the issuer assumes responsibility for the withholding of taxes at the
source.

Danish Summary

10. The prospectus may be in English or Danish. If the prospectus is in
English, the summary must be translated into Danish, cf. Section 29(5) of
the Danish Executive Order No. 1232/2007.

The summary may normally not exceed 2,500 words and must be easy to
read. The summary must convey the essential characteristics and risks asso-
ciated with the issuer, any guarantor and the securities. In addition, the
summary must convey the following information; cf. Section 15(3) of the
Danish Executive Order No. 306/2005:

e The summary should be read as an introduction to the prospectus;
¢ Any decision to invest in the securities should be based on considera-
tion of the prospectus as a whole by the investor;
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Where a claim relating to the information contained in the prospectus
is brought before a court, the plaintiff investor may have to bear the
costs of translating the prospectus before the legal proceedings are
initiated; and

Civil liability attaches to those persons who have drafted the
summary including any translation thereof, and applied for its
notification, but only if the summary is misleading, inaccurate or
inconsistent when read together with the other parts of the prospec-
tus in question.

The filing procedure and commencement of the public offer

11. The filing procedure to be performed in connection with the passport-
ing of the prospectus into Denmark and the commencement of the public
offering may in general be outlined as follows:

1)
(i1)
(iif)

(iv)

™)

(vi)

(vii)

The prospectus and supplement, if any, must be filed with the compe-
tent authority of the relevant EU/EEA Member State.

The competent authority of the relevant EU/EEA Member State
must approve the prospectus and supplement, if any.

The issuer must request that the competent authority in the relevant
EU/EEA Member State issue a Certificate of Approval. The
Certificate of Approval must state that the prospectus (and supple-
ment) comply with the Prospectus Directive.

The issuer must request that the competent authority in the relevant
EU/EEA Member State send the Certificate of Approval to the
Danish FSA along with a copy of the prospectus (and supplement)
and a summary in Danish. The prospectus must be valid at the time
of filing, i.e. twelve months from the time of publication in the rele-
vant EU/EEA Member State, cf. Sections 21-23 of the Prospectus
Order.

The Danish FSA will confirm its receipt of the Certificate of
Approval and the Danish summary (if required) to the competent
authority of the relevant EU/EEA Member State.

The Danish FSA issues a Prospectus Certificate. This Prospectus
Certificate will only state that the Danish FSA has received the neces-
sary material under the EU Prospectus Passport regime. The Danish
FSA does not charge any filing fees with respect to the issuance of the
Prospectus Certificate. The Danish FSA publishes a list of Prospectus
Certificates issued within the last twelve months on its web-address:
www.ftnet.dk.

The public offering may commence when the Prospectus Certificate is
received from the Danish FSA and the prospectus (and supplement)
is considered published.
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Content and format, language and supplements of the prospectus
Content

12. The minimum requirements as to the content of a prospectus are laid
down in the Prospectus Regulation and in particular schedules I to XVII,
which comprise a rather elaborate outline of the information to be included
in the prospectus.

Notwithstanding the detailed schedules of the Prospectus Regulation,
Section 23(3) of the Danish Securities Trading Act stipulates the general
clause that the prospectus should contain all information necessary to
enable investors and their advisors to make an informed assessment of the
assets and liabilities, financial position, profit and losses and prospects of
the issuer and of any guarantor, and of the rights attached to the securities
offered, cf. Article 5(1) of the Prospectus Directive.

The general clause stresses that all information necessary to sufficiently
inform investors must be made available. Thus, the prospectus should
permit investors to make an informed assessment of the risks represented
by the securities in order to make an investment decision with full knowl-
edge of all relevant facts.

Format

13. As mentioned under No. I above, the Danish prospectus regime was
substantially revised with effect from 1 July 2005 due to the implementa-
tion of the Prospectus Directive. Before this implementation a Danish
prospectus could only be approved and published as one single coherent
document.

As of 1 July 2005 this state of law was changed and the prospectus may
today alternatively be prepared as three separate documents in accordance
with the Prospectus Directive and the schedules of the Prospectus
Regulation; (i) a registration document, (ii) a securities note and (iii) a
summary.

In practice, separate documents are used if the offeror/issuer intends to
regularly offer or issue transferable securities (outside an offering pro-
gramme of non-equity securities). In such cases only information on the
securities issued or offered will then need to be prepared for each new trans-
action.

14. For certain types of securities, it is also possible to use base prospec-
tuses. A base prospectus is defined as a document containing (a) all relevant
information about the issuer and the securities to be offered to the public or
admitted to listing or trading on a stock exchange, an authorised market-
place or a similar regulated market for securities and (b) at the choice of the
issuer, the final terms of the offering, cf. Section 10 of Executive Order No.
306/2005.
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By using the base prospectus, it is possible to leave out certain informa-
tion about the securities, which would normally have to be included in the
prospectus, i.e. the offer price and number of securities. Base prospectuses
may be used in connection with (a) offering programmes or (b) securities
issued in a continuous or repeated manner as defined in Sections 6 and 7 of
Executive Order No. 306/2005.

Debt issuance programmes commonly use base prospectuses as the
legal basis for future offerings under the specific debt issuance pro-
gramme. Section 22 of the Prospectus Regulation encompasses the
minimum information to be included in a base prospectus and its final
terms. Section 22(6) of the Prospectus Regulation and Section 17(1) of
Executive Order No. 306/2005 outline the categories of non-equity securi-
ties for which base prospectuses may be used, e.g. asset backed securities,
notes and warrants.

15. If the final terms of the offer cannot be included in either the base
prospectus or a supplement, the final terms must be (a) provided to
investors and (b) filed with the competent authority in the country in which
the prospectus has been approved when each public offering is made, as
soon as practicable and, if possible, prior to the beginning of the offering,
cf. Section 17(3) of Executive Order No. 306/2005. There is no obligation to
file the final terms with the Danish FSA, unless the Danish FSA is the com-
petent authority. However, even though it is not an obligation, the Danish
FSA appreciates receiving the final terms.

Supplements

16. Any significant new fact, material error or inaccuracy relating to the
information contained in the prospectus which occurs until the closing of
the offering or the start of trading on a regulated market in Denmark and
may affect an investor’s assessment of the securities will result in an obliga-
tion to publish a supplement to the prospectus, cf. Section 26(1) of
Executive Order No. 1232/2007. The supplement must be approved by the
Danish FSA within seven business days.

The summary (and any translations thereof) must be updated in accord-
ance with the new information in the supplement, cf. Section 26(2) of
Executive Order No. 1232/2007.

In the event a supplement is required, investors who have already agreed
to purchase or subscribe to the securities prior to publication of the supple-
ment shall be entitled to withdraw their acceptance within two business
days following the publication of the supplement, cf. Section 26(3) of
Executive Order No. 1232/2007.
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Language

17. Section 29 of Executive Order No. 1232/2007 comprises the Danish reg-
ulation of the language requirements in connection with the publication of
prospectuses.

The prospectus must be prepared in Danish if the offer is restricted to
Denmark and Denmark is the home member state, cf. Section 29(1) of
Executive Order No. 1232/2007.

If the offer is directed at Denmark and other EU/EEA countries and
Denmark is the home member state, the prospectus must be in Danish.
Further, the prospectus must be published in a language accepted by the
competent authorities in the host member states or in English, cf. Section
29(4) of Executive Order No. 1232/2007.

If the offer is directed at Denmark but the home member state is another
EU/EEA Member State, the prospectus may be in either Danish or English.
If the prospectus is only prepared in an English version, the issuer/offeror
must prepare a Danish translation of the summary, cf. Section 29(5) of
Executive Order No. 1232/2007.

The Danish FSA may choose to dispense with the requirement to
publish the prospectus in a Danish version, if the specific characteristics of
the offer of securities do not entail a consideration for such an investor pro-
tection, cf. Section 29(7) of Executive Order No. 1232/2007.

Publication and advertisements
Method of publication

18. The public offering may commence when the prospectus (and supple-
ment) is considered published. The prospectus (and supplement) has to be
published as soon as possible following the confirmation from the Danish
FSA. The term ‘as soon as possible’ is yet to be determined in common
practice. However, the prospectus (and supplement) must be published no
later than at the time of the offer of the securities in Denmark, cf. Section 24
of Executive Order No. 1232/2007.

The following acts are considered Acts of Publication in accordance
with Section 25 of Executive Order No. 1232/2007:

e Publication in one or more nationwide Danish newspapers provided
the public offering is made via a stock exchange or authorised market-
place in Denmark;

e In written form, placed free of charge at the disposal of the public at
the place of business of the market where the securities are listed or
admitted to trading, as well as the place of business of the issuer and
the financial companies placing or transacting the sale of the securities;

e In electronic form on the website of the issuer and, where applicable,
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on the websites of the financial companies placing or transacting the
sale of the securities;

e In electronic form, via the information system of the stock exchange,
the authorised market or the regulated market where the application
for listing or admission for trading is made.

In the event of electronic publication, the prospectus (and supplement)
must be available upon the investor’s request in physical form, free of
charge, from the issuer or the financial companies placing or transacting the
sale of the securities, until the prospectus (and supplement) ceases to be
valid, cf. Section 25(4) of Executive Order No. 1232/2007.

19. Also, material changes in the information given in the prospectus (and
supplement) which take place between the approval of the prospectus and
the end of the offer, must be made public in accordance with the above
within seven business days, cf. Section 26 of Executive Order No. 1232/2007.

20. If the final terms of the offer cannot be included in either the base
prospectus or a supplement, the final terms must be (a) provided to
investors and (b) filed with the competent authority in the country in which
the prospectus has been approved when each public offering is made as
soon as practicable and, if possible, in advance of the beginning of the offer,
cf. Section 17(3) of Executive Order No. 1232/2007. There is no obligation
to file the final terms with the Danish FSA.

Advertisements

21. Advertisement of the offer must satisfy the rules relating to advertise-
ments in Sections 27 and 28 of the Danish Executive Order No. 1232/2007.
Accordingly, advertisements regarding the offer shall state the following:

o that the prospectus has been or will be published; and
¢ indicate where investors are or will be able to obtain it.

Advertisements shall furthermore be clearly recognisable as such, and the
information contained in an advertisement must not be inaccurate or mis-
leading. This information shall also be consistent with the information
contained in the prospectus, if already published, or with the information
required to be in the prospectus, if the prospectus is published afterwards.

All information concerning the offer disclosed in an oral or written
form, even if not for advertising purposes, shall be consistent with that con-
tained in the prospectus.

22. Marketing, promotion, etc., of the offer to investors resident/located in
Denmark may take place provided that it is carried out fairly and in confor-
mity with the rules of good securities trading practice and good practice for
financial businesses laid down in the Danish Securities Trading Act and the
Danish Financial Business Act. Said rules contain standards for good mar-
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keting and trading practice. Furthermore, please be advised that the Danish
Act on Certain Consumer Agreements (implementing the EU Directives
1987/577,1997/7,2002/65) encompasses a prohibition against ‘cold calls’ to
consumers and the Danish Fair Marketing Practices Act prohibits unso-
licited inquiries through email, an automatic calling system or fax, includ-
ing to professional investors.

The issuer of the securities is entitled to perform any marketing, promo-
tion, etc., without obtaining licence, cf. Section 9(4) of the Danish
Financial Business Act. Any other entities than the issuer itself (intermedi-
aries) must be licensed to carry out investment service in Denmark, e.g. by
offering, marketing, promoting, transferring, selling or delivering of the
securities, cf. Sections 9, 30, 31 and 33 of the Danish Financial Business
Act. A licence to carry out investment service in Denmark may be obtained
by virtue of one of the following regulatory authorities:

e through the establishment of a Danish licensed securities dealer;

e through cross-border activity based on an EU investment service
licence;

e through a branch in Denmark based on an EU investment service
licence; or

e through a licence required for non-EU securities dealers.

Irrespective of whether the marketing, promoting etc. is performed by the
issuer or an intermediary, the Danish FSA does not require reviewing/
approving of advertisements or other marketing documents in connection
with these activities.

Use of prospectus approved in other (non EU) countries

23. Section 32 of Executive Order No. 1232/2007 stipulates that if
Denmark is the home member state of an issuer having its registered office
in a country outside the European Union or EEA, the Danish FSA may
approve a prospectus for a Tier 1 offer to the public or for admission to
listing or trading in Denmark, drawn up in accordance with the legislation
of a country outside the European Union or EEA, provided that:

(i) The prospectus has been drawn up in accordance with international
standards set by international securities commission organisations,
including the IOSCO disclosure standards;

(i) The information requirements under the law of the country in ques-
tion, including information of a financial nature, are equivalent to the
requirements under the Prospectus Directive.

The prospectus and approval procedure is comprised by the same language
requirements and approval procedures as apply to the EU/EEA prospec-
tuses; cf. Section 33 of Executive Order No. 1232/2007.
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Sanctions

24, Wilfully or grossly negligent violations of the Danish securities regula-
tion are in general punishable by fine. Companies, etc., (legal entities) may
incur criminal liability pursuant to the rules laid down in Chapter 5 of the
Danish Penal Code. In case of material violations, the Danish FSA may
also issue a public warning against the undertaking in question.

However, in practice, the possible sanctions under Danish law differ
depending on the actual scope and character of the particular breach and
there are normally no sanctions the first time an offence is committed. Such
an offence will in general be met by contact from the Danish FSA and an
order to correct the activity, behaviour, etc.

Prospectus liability

25. Article 6 of the Prospectus Directive prescribes that the persons respon-
sible for the prospectus must be clearly identified in the prospectus. To this
end, their name and function or, in the case of legal entities, their name and
the address of their registered office, must be mentioned. Furthermore, the
prospectus must contain a statement by such persons that, to the best of
their knowledge, the information contained in the prospectus is in accor-
dance with the facts and that the prospectus contains no omissions likely to
affect its import.

Notwithstanding the above, a potential civil liability in connection with
a prospectus and offer of securities must be assessed under Danish law, i.e.
as civil liability for damages. The Danish prospectus liability derives from
the general Danish law of torts. As such, in principle, liability could be
attached to anyone who negligently disperses, or aids in the preparation of,
the prospectus to the effect that one or more investors suffer a loss, which
can be proven to have been caused by the negligent act of the alleged tort-
feasor. However, negligence in this respect would most likely require that
the alleged tortfeasor had actual or constructive knowledge of material
misinformation or omissions in the prospectus at the time when it caused an
investor to purchase securities in reliance of the prospectus.

The (quite sparse) Danish case law on prospectus liability has set the lia-
bility threshold rather high, which means that even fairly major mistakes in
the prospectus do not entail liability, if the prospectus, when read as a
whole, cannot be said to be misleading, cf. also the ruling by the Danish
Supreme Court in the ‘Hafnia-case’ (UfR 2002.2067H) regarding an emis-
sion in a financial institution (Hafnia), followed by the bankruptcy thereof.

The Danish Supreme Court’s ruling in the ‘Hafnia-case’ showed that lia-
bility to pay damages with respect to the offer of securities follows the
general Danish principles in this area. Consequently, the ordinary criteria
with respect to negligence, adequacy, recoverable losses, own and accept-
ance of risk apply. It also follows from the ruling that not only must the pro-
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fessional parties on the issuer’s side (issuing company, merchant bank,
management, auditors, etc.) show proper attention (caveat venditor) when
offering securities; proper attention (caveat emptor) is also required on the
part of the investors, professional as well as private.

In its ruling in the Hafnia case, the Danish Supreme Court established
the so-called ‘materiality criterion’ which is thought to be the decisive factor
in the future when determining whether prospectus liability arises under
Danish law. According to said criterion it will normally be a precondition
for the parties responsible for the prospectus (including the company itself)
to incur liability towards investors for a ‘defect’ prospectus (i.e. a prospectus
with false, misleading or omitted information) as with respect to the fact
that the matters in question take into account other information contained
therein of significant relevance with regard to the assessment of the issuing
company.

Rules applicable to transactions and securities not subject to the Directive and
Regulation

26. As mentioned under no. 1 above, the Danish prospectus regime consists
of ‘three tiers’, of which only Tier 1 is a direct implementation of the
Prospectus Directive. The Danish prospectus legislation under Tier 2
encompasses the ‘smaller unlisted offerings’ and is based on the desire of
the Danish legislator to ensure investors in these offerings a minimum stan-
dard of protection. The legislation is to a large extent similar to that of Tier
1. However, since it is not based on the Prospectus Directive there are
certain differences, e.g. that the passporting regime is inapplicable to Tier 2
offerings.

Conclusion

27.1f we take a look back at the period since the Danish implementation of
the Prospectus Directive on 1 July 2005, the picture of the harmonisation
of the Prospectus Rules — seen from a practical point of view — must be said
to have eased the work involved in, for example, cross-border offerings, as
well as the communication between the relevant players across EU country
borders. To a considerable degree, this is due to the fact that a new
European groundwork has now been established in the form of the
Prospectus Directive relating to such offerings.

At the same time it must be realised that, as a practitioner, one continu-
ously comes across different interpretations of the EU rules in the specific
EU/EEA Member States. In some situations, such differences increasingly
constitute practical trade barriers to the players on the securities market. In
the same breath it should be noted that several of the unsuitable interpreta-
tions/differences arisen since the implementation, have been solved by way of
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ajoint interpretation in the CESR cooperation between the FSAs in Europe.
In practice, the said CESR cooperation has contributed significantly to
ensuring a consistent interpretation of the Prospectus Directive and thus to
ensuring the dismantling of trade barriers between the EU/EEA Member
States.



R
Estonia

RAINO PARON AND MONIKA KOOLMEISTER
Raidla & Partners

I Introduction 115
11 Competent authority 116
I Procedure of prior approval and appeal 118
v Content and format, language and supplements of
the prospectus 124
1 Content 124
2  Format 125
3 Supplements 125
4 Language 126
v Publication and advertisements 127
1  Method of publication 127
2 Advertisements 128
VI Use of prospectus approved in other (non EU) countries 129
VII  Sanctions 130
VIII  Prospectus liability 132
IX Rules applicable to transactions and securities not
subject to the Directive and Regulation 134
X Conclusion 135
Introduction

1. In Estonia, the Estonian Securities Market Act (hereinafter ‘SMA) is the
main legal act providing, inter alia, the general rules on public offers
(including prospectuses), takeovers, market abuse, provision of investment
services, activities of investment firms, regulated markets and exchanges, as
well as supervision of the market participants. The previous European rules
on prospectuses specified in the directives 2001/34/EC' and 89/298/EEC?

! Directive 2001/34/EC of the European Parliament and of the Council of 28 May 2001 on
the admission of securities to official stock exchange listing and on information to be
published on those securities.

2 Council Directive 89/298/EEC of 17 April 1989 coordinating the requirements for the
drawing-up, scrutiny and distribution of the prospectus to be published when transferable
securities are offered to the public.
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(see Chapter 1, No. 3) were also implemented into Estonian law by incorpo-
ration of the relevant rules to the SMA.

In view of the previous legislative tradition, no separate act implemen-
ting the Prospectus Directive (hereinafter also ‘Dir.’, ‘the Directive’, please
see Annex ) was adopted in Estonia. The Prospectus Directive was imple-
mented into Estonian law (i) by amending the SMA and (ii) by the Minister
of Finance adopting two regulations specifying the rules on prospectuses
provided for in the SMA. There was a short delay in implementing the
Directive. The respective amendments to the SMA came into force on 15
November 2005 instead of 1 July 2005, as provided for in the Directive. The
Minister of Finance adopted its Regulation No. 90 on ‘Procedure and
Conditions with Regard to Exceptions on the Information and Data
Published in a Prospectus’ (hereinafter the ‘Omissions Regulation’) on 27
December 2005 and Regulation No. 4 on ‘The Requirements for the
Prospectuses Pertaining to Public Offer, Trading and Listing of Securities’
(hereinafter the ‘Regulation on the Prospectus Requirements’) on 9 January
2006. Also, due to the implementation of the Prospectus Directive, the
Tallinn Stock Exchange amended its rules to some extent.

In addition to the SMA and the regulations adopted hereunder, the
Estonian Financial Supervision Authority (hereinafter the ‘EFSA’) has
adopted advisory guidelines on ‘Rules of Conduct During Public Offer of
Securities’, applicable as of 1 October 2003. The guidelines apply to public
offers of securities admitted to trading on a regulated market or with regard
to which such an application has been submitted. As regards content, the
guidelines include principles for distribution of the securities, management
of information (including inside information) during an offer, as well as
requirements on information to be included in a prospectus. Pursuant to
the guidelines, the guidelines have to be applied in conformity with the
SMA and other laws and regulations. As to implementation of the
Prospectus Directive, some of the provisions of the advisory guidelines may
not be applied due to the amendments in law. As the guidelines have advis-
ory character only, this chapter will not further analyse the advice set forth
therein. However, if an offer is made in Estonia, it is always advisable to
adhere to the advice provided in the guidelines.

Competent authority

2. The SMA has been amended in the light of Article 21(1) of the
Prospectus Directive requiring each Member State to designate an indepen-
dent central competent administrative authority responsible for carrying
out the obligations provided for in the Prospectus Directive (see Chapter 1,
No. 18). The EFSA has been designated as the Estonian independent
central competent administrative authority in the meaning of Article 21(1)
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of the Prospectus Directive. Pursuant to Articles 15(1), 132(1)' and 157 of
the SMA, both the prospectus to be published upon public offers and upon
admission to trading have to be registered with the EFSA.

Pursuant to Article 4 of the Estonian Financial Supervision Authority
Act, the EFSA is a public legal entity with autonomous competence and
independent budget operating alongside the Bank of Estonia (the Estonian
central bank). The EFSA conducts financial supervision in the name of the
state and is independent in the conduct of financial supervision.

3. In respect of the authorities of the EFSA, the following applies. In cases
where Estonia is the home Member State of the issuer, the EFSA, pursuant
to Article 36(1) of the SMA, is entitled to request, by its precept (an admin-
istrative act), that the public offer of securities be terminated or suspended
if:

(i) the requirements of the SMA and laws established on the basis
thereof or other laws regulating public offers are violated, or there is
reason to believe that the specified requirements will be violated;

(i1) the terms and conditions of the offer as described in the prospectus
have not been complied with;

(iii) the information submitted upon registration of the prospectus is
inaccurate to a significant extent.

In its precept suspending the offer, the EFSA will oblige the offeror to elim-
inate the circumstances causing the suspension of the offer. While eliminat-
ing such circumstances, the offeror may resume the offer with the
permission of the EFSA.

With regard to admission to trading, the EFSA, in order to (i) protect
the interests of investors; (ii) avoid danger to the regular and lawful opera-
tion of the market; or (iil) protect any other significant interest or avoid any
other threat, is also entitled to issue a precept to an operator of a regulated
securities market for suspension of trading of certain securities on the
market for at most ten consecutive working days on any single occasion if
the requirements provided for in the SMA (including the prospectus
requirements) have been infringed or there are reasonable grounds for
believing that the requirements provided for in the SMA will be infringed
(Art. 136(1)(1) of the SMA). Further, the EFSA is entitled to issue a
precept to an operator of the market for cessation of trading of securities
(Art. 137(1) of the SMA).3

Also, in order to verify the information submitted along with the appli-
cation to register the prospectus, the EFSA may request that more specific
information and documents be submitted, perform on-site inspections,
order an assessment or special audit, consult state databases and obtain

3 See Chapter 1, No. 74.
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oral explanations (from the issuer, the offeror, all members of the manage-
ment board of the issuer or of the body substituting it, their representatives
and, in the event of justified need, third parties) in respect of the content of
documents and facts relevant in deciding to register a prospectus (Art.
18(4), 1321 (1), 157 of the SMA).

4. Tt should be noted that although prior to implementation of the
Prospectus Directive, pursuant to the SMA, scrutiny of prospectuses with
regard to admission to a market did not fall within the authority of the
EFSA, but within the authority of the respective market, the SMA has not
made use of the possibility to temporarily delegate the powers of the EFSA
to the respective markets (cf. Art. 21(2) Dir., see Chapter 1, No. 75).

5. As required by the Prospectus Directive, the SMA includes rules on des-
ignation of the competent authority (see Chapter 1, Nos. 19-23). In the
case of an issuer registered in Estonia, the home Member State is Estonia
(Art. 13'(1) of the SMA). Also, rules with regard to large denomination
non-equity issuers or offerors and issuers of a third country provided for in
the Prospectus Directive have been implemented into Estonian law.
Pursuant to Article 13(2)! of the SMA, the home Member State of an issuer
of a third state is Estonia or another Member State where securities are
offered to the public or where securities are applied for to be admitted to
trading for the first time. However, it is not clear from the wording of the
SMA, as to which point in time has to be taken into account upon deciding
where the securities are offered or admitted to trading for the first time (pur-
suant to Art. 2(1)(m)(iii) of the Prospectus Directive, the date of entry into
force of the Directive is of importance).

As an exception, no transitional provision, as provided for in Article
30(1) of the Prospectus Directive, has been implemented into Estonian law
(see Chapter 1, No. 21) as, at the time of implementation of the Prospectus
Directive, there were no issuers incorporated in a third country whose secu-
rities would have already been admitted to trading on a regulated market in
Estonia.

Procedure of prior approval and appeal

6. If the home Member State of the issuer or offeror is Estonia, a prospec-
tus (or, a securities note or a summary) shall be registered with the EFSA
prior to being made public and the offer or admission being announced
(Art. 16 (1), 1321 (1), 157 of the SMA).

Pursuant to the Prospectus Directive, a prospectus has to be drawn up
when (i) securities are offered to the public, or (ii) admitted to trading on a
regulated market. According to the SMA, however, a prospectus has to be
drawn up when (i) securities are offered to the public (‘a public offering
prospectus’), (ii) the securities are admitted to trading on a regulated
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market (‘a trading prospectus’)* and (iii) the securities are admitted to
trading on an exchange (‘a listing prospectus’)’. Nevertheless, despite the
division into three by the SMA, there is no conflict with the Prospectus
Directive because the rules of the SMA on (ii) and (iii) are identical. Thus,
the division into three in the context of prospectuses has terminological
difference only. Therefore, throughout this chapter, the term of ‘admission
to trading’ is used to denote both admission of securities for trading on
exchanges as well as on other regulated markets.

7. Contrary to the Prospectus Directive, the SMA does not include a
definition of a ‘public offer’, but only a definition of an ‘offer of securities’.
Pursuant to Article 11 of the SMA, an offer of securities means a commu-
nication to a person ‘in any form and by any means, which is sufficiently
exact as to the terms of the offer and the securities to be offered enabling an
investor to decide to purchase or subscribe to these securities’. However,
each offer of securities (as defined above) is considered to be public pur-
suant to Article 12(1) of the SMA with the exception of (see also Chapter 1,
No. 11):

(i) an offer of securities addressed solely to qualified investors, or
(i1) an offer of securities addressed to fewer than ninety-nine persons per
Member State, other than qualified investors, or
(iii) an offer of securities addressed to investors who acquire securities for
a total consideration of at least €50,000 per investor, for each separate
offer, or
(iv) an offer of securities whose denomination per unit amounts to at least
€50,000, or
(v) an issue or offer of securities with a total consideration of less than
€100,000 in a period of twelve months.

The SMA does not specify whether the exemption of an offer of €100,000
for a period of twelve months applies if the offer made has a total consider-
ation less than €100,000 in Estonia or in all Member States altogether.
However, as the exception of an offer to fewer than ninety-nine persons is
expressly stipulated to apply with regard to ninety-nine persons per
Member State and such a wording is not used with regard to the €100,000
exception, it can be argued that the total consideration has to be calculated
EEA-wide.

In practice, the private offering exception (as provided in the first para-
graph of this chapter, no. 7) often is made use of by addressing the offer to
qualified investors only. Therefore, the ‘qualified investor’ exception is of

4 The official translation uses the term ‘particulars’ instead of a ‘prospectus’, however, for the
sake of clarity, the term ‘prospectus’is used in this chapter.

5> Pursuant to Art. 150 of the SMA, an exchange is a market, where listed securities are
traded.
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great importance in practice. The Prospectus Directive provides only an
indicative list of qualified investors (Art. 2(1)(e), see also Chapter 1,
No. 11), leaving the exact list of ‘qualified investors’ to each Member State.
Pursuant to Article 6(2) of the SMA, professional investors are:

(i) an Estonian or foreign credit institution, investment firm, manage-
ment company, investment fund, insurance undertaking or another
person subject to financial supervision;

(i1) the Republic of Estonia or a foreign state, or a local or regional gov-
ernment or the central bank of Estonia or of a foreign state;

(iii) an international organisation, including the International Monetary
Fund, the European Central Bank, the European Investment Bank;

(iv) an Estonian or foreign financial institution whose only business activ-
ity is investment in securities;

(v) a small or medium-sized enterprise (hereinafter SME) which pur-
suant to Article 237 of the SMA has been entered into a list kept by
the EFSA;¢

(vi) an Estonian or foreign company that is not a SME;

(vil) a natural person who pursuant to Article 237 of the SMA has been
entered into a list kept by the EFSA and who meets at least two of the
following requirements: (i) the investor has carried out transactions
of a significant size on securities markets at an average frequency of,
at least, ten per quarter over the previous four quarters; (ii) the
volume of the securities portfolio of the investor exceeds €500,000;
(iii) the investor works or has worked for at least one year in the
financial sector in a professional position which requires knowledge
of securities investment;

(viil) a SME of another Member State or a natural person who is registered
as a qualified investor in the other Member State.

8. The exemptions from the obligation to draw up a prospectus as provided
for in Article 4 of the Prospectus Directive have been implemented into
Estonian law without any special variations from the wording of the
Prospectus Directive. Similarly to Article 4 (1)(e) of the Prospectus
Directive, the SMA does not stipulate whether trading on the same regu-
lated market is a precondition for application of the exception.

Also, the cases exempted from the applicability of the Prospectus
Directive (Art. 1(2) Dir.) have been implemented into Estonian law (as cir-
cumstances where a prospectus does not have to be published). However,

¢ Pursuant to Art. 6(3) of the SMA, a SME is a company which according to its last annual
report or consolidated accounts meets at least two of the following criteria: (i) the average
number of employees of the SME during the financial year is less than 250; (ii) the annual
balance sheet total of the SME does not exceed €43 million; (iii) the annual turnover of the
SME does not exceed €50 million.
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the exception provided for in Article 1(2)(h) of the Prospectus Directive has
been broadly interpreted by Estonian law. Pursuant to the SMA, if an (i)
offer or (i) admission to trading concerns securities of an offer with a total
consideration of less than €2.5 million, which limit shall be calculated over
a period of twelve months, the issuer, offeror or person seeking admission
to trading may prepare and make public a prospectus pursuant to the
requirements established either (a) in chapters 2 and 3 of the Prospectus
Regulation or (b) in the ‘Regulation on the Prospectus Requirements’ (Art.
132%(4), 17(4) of the SMA). Thus, Estonian law has made use of the possi-
bility provided for in the Prospectus Directive stipulating special prospectus
rules with regard to offers with a total consideration between €2.5 million
and €100,000. In doing so, the SM A has extended the possibility to opt out
of the Prospectus Directive to admissions to trading of securities being part
of an offer with a total consideration of less than €2.5 million. It may be
argued that the wording of Article 1 (2)(h) of the Prospectus Directive does
not entitle a Member State to extend the exception to admission to trading,
and pursuant to the strict reading of the Prospectus Directive, upon admis-
sion of securities to a regulated market, a prospectus would have to be
drawn up every time, unless securities stipulated in Article 4 (2) of the
Prospectus Directive are concerned.

The content of the prospectus drawn up pursuant to the ‘Regulation on
the Prospectus Requirements’ is described in no. 25 of this chapter.

9. After drawing up the prospectus, if the home Member State of the issuer
is Estonia, the prospectus shall be registered with the EFSA prior to being
made public and the offer or admission being announced. For registration,
an application shall be filed. If the home Member State of the issuer of the
securities offered is not Estonia, an application for the registration of a
prospectus may be submitted to the EFSA by the securities market supervi-
sory authority of another Member State. The prospectus and, if the issuer
and the offeror have articles of association, copies thereof, shall be
appended to the application. If the documents submitted upon filing the
application do not meet the requirements prescribed by law, and/or the
prospectus, in the opinion of the EFSA, does not include all the necessary
information taking into account the interests of investors, the EFSA shall
request, within ten working days of the filing of the application, that the
documents be brought into compliance with the law or be amended
(Articles 18, 132!, 157 of the SMA). Otherwise, the decision to register or
not to register a prospectus has to be made in ten working days (see also
Chapter I, No. 25).

The EFSA is entitled to extend the term for deciding to register the
prospectus to twenty working days if the public offer involves securities
issued by an issuer who does not have any securities admitted to trading on
a market and who has not previously offered securities to the public. The
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wording of the SMA is not clear as to whether offers and admissions in
Estonia only are included, or whether offers and admissions in other
Member States or third countries also are of importance in deciding the
extension of the scrutiny period.

If the EFSA refuses registration of the prospectus, it shall give reasons
for its decision. The EFSA, pursuant to Articles 21, 132!, 157 of the SMA,
is entitled to refuse registration of a prospectus if:

(1) the conditions of the offer are contrary to legislation in force or the
articles of association of the issuer;

(i1) the prospectus does not meet the requirements established by law and
the deficiencies are significant;

(ii1) the offeror does not submit all the documents prescribed by law, or
the documents are inconsistent, or the prospectus, in the opinion of
the EFSA, does not include all the necessary information taking
account of the interests of investors.

Thus the scope of the EFSA’s scrutiny is broader than stipulated in the
Prospectus Directive. Pursuant to the Prospectus Directive, scrutiny
shall include scrutiny of the completeness of the prospectus, including the
consistency of the information contained therein and its comprehensive-
ness (Art. 2(1)(q) Dir.). The EFSA, however, may also conduct an analysis
of whether the articles of association of the issuer entitle the offer to be
made or securities to be admitted to trading. However, the Prospectus
Directive does not prohibit national law from providing additional
scrutiny when compared to the Prospectus Directive. In that regard, the
Estonian regulation may be considered as conforming to the Prospectus
Directive.

The EFSA shall deliver the decision concerning registration or refusal
to register a prospectus to the applicant immediately. Failure to make a
decision within the given time frame is not considered to constitute a regis-
tration (Article 20(5), 132!, 157 of the SMA).

10. In the case of failure to register the prospectus in the time frame given
by law, the issuer, offeror or the person seeking admission may file with an
administrative court a claim for issuing of an unissued administrative act
(the unissued administrative act being the decision on registration or
refusal to register). In principle, the Estonian State Liability Act entitles the
issuer to claim compensation for damages caused upon the exercise of
powers of a public authority if the issuer, offeror or the person asking
admission to trading can prove that it sustained damages. Thus, the issuer,
offeror or the person seeking admission to trading may also claim damages
from the state in case of failure of the EFSA to make a decision within the
given time frame. Loss of income is not compensated for if the EFSA
proves that it is not at fault in causing the damage.
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Also, upon refusal by the EFSA to register the prospectus, an appeal
may be filed with an administrative court by the issuer, offeror or the person
seeking admission. However, in the case of a refusal to register a prospec-
tus, it has to be considered that the EFSA has certain discretion upon decid-
ing whether to register the prospectus or not (above all, whether the
prospectus is comprehensive and consistent). Thus, if the claim of the
issuer, offeror or person seeking admission to trading to register the
prospectus and invalidate the decision of refusal to register the prospectus
is satisfied by the administrative court, the court is likely to order the EFSA
to reconsider the application for registration and shall not render a decision
itself on whether the prospectus should be registered or not. However, if
pursuant to the circumstances of the case, the EFSA has no grounds to
refuse to register the prospectus, the court may order the EFSA to recon-
sider the matter without further consideration of the circumstances (see
also Art. 6 of the Estonian State Liability Act).

11. Due to the new principle of the European Passport, implemented on the
basis of the Prospectus Directive, further registration and scrutiny of a
prospectus already registered and scrutinised by another Member State (i.e.
in cases where Estonia is a host Member State) is not required (see
chapter 1, No. 70). However, in such cases, prior to the prospectus being
made public and the offer being announced in Estonia, the EFSA shall be
informed thereof through the securities market supervisory agency of the
home Member State of the issuer or offeror or the person asking admission,
and the following documents shall be appended to the notification pur-
suant to Articles 16(3), 132!, 157 of the SMA:

(1) the registration certificate of the prospectus issued by the securities
market supervisory agency of the home Member State of the issuer,
offeror or person seeking admission, which must contain confirmation
that the prospectus has been drawn up pursuant to the requirements
for prospectuses provided for in EU legislation and information con-
cerning the omissions made with regard to the information contained
in the prospectus in accordance with the provisions of EU legislation
and the reasons for the specified exceptions;

(ii) a transcript of the prospectus (or, a transcript of the securities note
and summary, if applicable) in Estonian or English or, with the
consent of the EFSA, in another language;

(ii1) at the request of the EFSA, a translation of the summary of the
prospectus into Estonian.

12. However, although the principle of the European Passport has been
implemented into the SMA, the Listing Rules of the Tallinn Stock
Exchange, nevertheless, contrary to the SMA and the Prospectus
Directive, may require submission of additional information for the
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review of the Tallinn Stock Exchange. If the Tallinn Stock Exchange, as
the stock exchange operator, does not admit the securities to trading,
although the prospectus has been registered pursuant to the requirements
of the SMA, pursuant to Articles 133(1) and 157 of the SMA, a person
seeking admission to trading has the right to file an action with a court or,
subject to agreement between the parties, the arbitral tribunal for recogni-
tion of the right of a security to be admitted for trading and for obliging
the operator to admit the security for trading.

13. The issuer registered in Estonia is required to notify the EFSA of any
offer of securities issued and offered thereby in a foreign state (Art. 39(1) of
the SMA).

Content and format, language and supplements of the prospectus
Content

14. Pursuant to the SMA, the prospectus has to correspond to the content
and format requirements provided in Chapters II and I1I of the Prospectus
Regulation (see Chapter 1, No. 31).

As a general guideline, Article 14!(1) of the SMA stipulates that a
prospectus shall contain all information necessary to enable investors to
make an informed assessment of the assets and liabilities, financial posi-
tion, profit and losses, and prospects of the issuer and of any guarantor,
and of the rights attached to such securities, presented in an easily
analysable and comprehensible form and, according to the particular
nature of the issuer and of the securities offered to the public.

Further, as stipulated in Article 8(2) of the Prospectus Directive, not all
of the information provided for in the Prospectus Regulation has to be
included in the prospectus where grounds for the omission of certain infor-
mation exist (see Chapter 1, No. 38). In Estonia, the Omissions Regulation
provides for the procedure for applying for an exception. The Omissions
Regulation requires the applicant, depending on the grounds for omission,
respectively, to submit information on the exact public interest which is
contravened by disclosure or sufficient evidence that disclosure of certain
information would be seriously detrimental to the issuer or is only of minor
importance or also information. The application for omission shall be
reviewed in ten working days.

Also, based on the Prospectus Directive, there are reduced publicity
standards with regard to admission to trading of non-equity securities
having a denomination of at least €50,000.

Further, there are special prospectus requirements in case an issuer,
offeror or person requesting admission to trading may draw up a prospec-
tus pursuant to the ‘Regulation on Prospectus Requirements’ (Nos. 8 and
25 of this chapter).
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Format

15. As mentioned above, the SMA refers to the format requirements of
Chapters II and III of the Prospectus Regulation. For the sake of clarity,
the SMA specifically stipulates that a prospectus may consist of one docu-
ment or several separate documents. If the prospectus consists of separate
documents, it will have the following parts: (i) a registration document con-
taining information on the issuer, (ii) a securities note containing informa-
tion concerning the securities to be offered to the public and (iii) a
summary (see also Chapter 1, Nos. 41-50).

Pursuant to Article 14'(2) of the SMA, both a prospectus consisting of
one as well as of several separate documents shall contain a summary (see
Chapter 1, No. 36) which, in a brief manner and in non-technical language,
conveys the essential characteristics of and risks associated with the issuer,
any guarantor and the securities. The summary shall also contain a warning
that:

(1) the summary should be read as an introduction to the prospectus and
any decision to invest in the securities should be based on consider-
ation of the prospectus as a whole by the investor;

(i) where a claim relating to the information contained in a prospectus is
brought before a court, the plaintiff investor might, under the
national legislation of the home Member State or host Member State,
have to bear the costs of translating the prospectus before legal pro-
ceedings are initiated;

(iii) no civil liability shall attach to any person solely on the basis of the
summary, including any translation thereof, unless the summary is
misleading, inaccurate or inconsistent when read together with the
other parts of the prospectus.

Due to implementation of the Prospectus Directive, incorporation by refer-
ence is possible (Art. 14'(4) of the SMA). In addition, a base prospectus can
be drawn up pursuant to the requirements stipulated in Chapters IT and III
of the Prospectus Regulation (see Chapter 1, No. 45).

Supplements

16. Pursuant to Article 23 and Article 1324 of the SMA, any new significant
circumstances, mistakes or inaccuracies relating to the information
included in the prospectus, which are capable of affecting the assessment of
the securities and which become known between the time when the prospec-
tus is registered and the final closing of the offer to the public, or the time
when trading on a market begins, shall be immediately stated by the offeror,
issuer or person asking admission to trading in a supplement to the
prospectus. A supplement to a prospectus is an integral part of the prospec-
tus (see Chapter 1, No. 66).
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A supplement to a prospectus shall be registered with the EFSA (see no. 9
and the following of this chapter) or the securities market supervisory
agency of the home Member State of the issuer and shall be made public in
the same way and in accordance with at least the same arrangements as
were applied when the prospectus to which the corresponding supplement
is appended was made public. The EFSA shall decide to register the supple-
ment or refuse registration in seven working days (Art. 23(3) of the SMA).

In cases where Estonia is the home Member State, the EFSA is entitled
to request, by its precept, that the offeror, issuer or person seeking admis-
sion to trading make a supplement public.

Language

17. In the case of a prospectus registered with the EFSA, pursuant to
Article 32, 132!, 157 of the SMA, a notice of an offer (see this chapter, No.
19), the prospectus, supplements to the prospectus (see this chapter, No. 16)
and other documents and notices pertaining to the issuer and the securities
offered shall be prepared and published (i) in Estonian, (ii) in English or,
(iii) provided that the interests of investors are not damaged, in another lan-
guage, with the permission of the EFSA. If the prospectus is not published
in Estonian, the EFSA may demand that the summary of the prospectus be
translated into Estonian and be published (cf. Chapter 1, Nos. 51-53).
Thus, even if the offer to the public is made or admission to trading is
sought only in Estonia, the prospectus still does not have to be drawn up in
Estonian, but may be drawn up in English or any other language accepted
by the EFSA.

The SMA specifies that if the documents and notices are compiled in
Estonian and in another language as well and if their wording differs or if it
is possible to interpret them differently, the wording of the relevant docu-
ment in Estonian or its translation into Estonian takes precedence.

Further, in the case of a prospectus which is registered with the secur-
ities market supervisory authority of another Member State, a notice of an
offer, the prospectus, supplements to the prospectus and other documents
and notices pertaining to the issuer and the securities offered shall be pub-
lished in English or, by agreement of the EFSA, the home Member State of
the issuer and the securities market supervisory agencies of other host
Member States, in another language. If the prospectus is not published in
Estonian, the EFSA may demand that the summary of the prospectus be
translated into Estonian and published.

In respect of language rules, the style of the language is relevant. The
SMA, based on the Prospectus Directive, provides the following guidance.
The prospectus itself has to be easily analysable and comprehensible — this
rule may also be regarded as a criterion applicable to the language. The
summary of the prospectus, however, has to be formulated in non-technical
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language, conveying the essential characteristics and risks associated with
the issuer, any guarantor and the securities (Art. 14'(1) of the SMA). Thus,
it may be argued that different language standards apply to the summary
and other parts of the prospectus, demanding that the summary of the
prospectus would be easily understood by non-qualified investors, whereas
other parts of the prospectus, if so required by the SMA, may include tech-
nical language (i.e. language understandable mainly to qualified investors).

Publication and advertisements
Method of publication

18. Pursuant to Estonian law (Art. 15(3), 132%(2), 157 of the SMA), a
prospectus shall be published (taking into account the requirements pro-
vided for in Articles 29 and 30 of the Prospectus Regulation) by one of the
methods described below:

(i) in atleast one national daily newspaper;

(i1) in a printed form to be made available, free of charge, to the public at
the registered office of the issuer and at the offices of the financial
intermediaries placing or selling the securities, including intermedi-
aries of payments made on the securities of the issuer or, in the case of
admission to trading, at the registered office of the operator of the
market;

(iii) on the website of the persons specified in clause (ii) above;

(iv) on the website of the securities market supervisory authority of the
home Member State of the issuer (or, in the case of a public offer, on
the website of another person or agency responsible for the registra-
tion of the prospectus).

Thus, the SMA has not made use of the option to publish a prospectus on

the website of the EFSA. However, the SMA does recognise making the
prospectus public on the website of the securities market supervisory
agency of the home Member State in the case of public offers (see Chapter
1, No. 57).

In the case of public offers, the prospectus has to be made public no later
than on the day on which the public offer of securities is announced (Art.
15(2) of the SMA). In the case of admission to trading, the prospectus shall
be made public not later than on the date on which securities are admitted
to trading on a market, with the exception of an initial public offer of a
class of shares not already admitted to trading on a market. In the latter
case, the trading prospectus shall be accessible to the public within at least
six working days preceding the end of the offer (Art. 132%2) and (3) of the
SMA). The SMA does not specify whether the latter applies in cases where
the shares have not previously been admitted to trading on a market in
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Estonia, the EU or elsewhere. Please also note that the SMA does not
include a requirement to make a prospectus public as soon as practicable
(cf. Art. 14(1) Dir.).

19. Estonia has made use of the option, referred to in Article 14(3) of the
Prospectus Directive, to require the publication of a notice of an offer
stating how the prospectus has been made available and where it can be
obtained. Pursuant to Article 29(3) of the SMA, if the offeror is obliged to
draw up a prospectus, the offeror shall announce the offer before the public
offer begins by publishing a relevant notice (hereinafter ‘notice of offer’) in
at least one national daily newspaper pursuant to the procedure provided for
in Article 31 of the Prospectus Regulation. A notice of offer shall contain
the information required in Article 31 (3) of the Prospectus Regulation.

Advertisements

20. Pursuant to Article 31(1) of the SMA, a notice of an offer and any other
advertising pertaining to the offer disclosed orally or in writing, including
information not disclosed for advertising purposes, may not be inexact,
misleading or in contradiction with information to be found in the prospec-
tus (see Chapter 1, No. 62). A notice of an offer and any advertising materi-
als pertaining to the offer shall be submitted to the EFSA prior to the offer
being made public. The EFSA, however, does not have to approve of the
advertising materials nor register such materials beforehand. An offer may
be advertised only after the announcement of the offer as described in No.
19 of this chapter.

Advertising of an offer or admission to trading shall comply with the
requirements provided for in Article 34 of the Prospectus Regulation as
well as Chapter II and Article 15 of the Advertising Act (provided below)
and should include information about places where the prospectus is made
public and can be obtained. Pursuant to Article 15 of the Estonian
Advertising Act, inter alia, advertising of financial services shall be under-
standable, unambiguous and shall ensure clear and easy understanding of
all conditions of the services being offered, in particular the actual interest
rate, all other service-related costs and the terms of payment. Advertising
of financial services shall also not contain direct or indirect comparisons to
competing services that contain information that is not directly and easily
comparable.

If Estonia is the home Member State of the issuer, the EFSA is entitled,
by its precept, to prohibit or suspend advertisements concerning a public
offer for a maximum of ten consecutive working days on any single occa-
sion, if it has reasonable grounds for believing that the rules on advertising
have been infringed. Upon suspension of the broadcast of advertising, the
EFSA shall require, by its precept, the issuer, offeror or person seeking
admission of securities to a market to eliminate the circumstances that were
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the bases for suspending the broadcasting of advertising. Upon permission
of the EFSA, the issuer, offeror or person seeking admission of securities to
a market may continue to broadcast advertising while eliminating those cir-
cumstances regarded as bases for suspending the advertising.

21. Further, the SMA has also implemented into Estonian law the equal
treatment rule stipulated in Article 15(5) of the Prospectus Directive.
Accordingly, even if the drawing up of a prospectus is not required, mater-
ial information, including information disclosed in the context of meetings
relating to offers of securities, provided by an issuer, offeror, or a person
asking admission to trading and addressed to qualified investors or a
special category of investors, shall be disclosed to all qualified investors or
special categories of investors to whom the offer is exclusively addressed.

Use of prospectus approved in other (non EU) countries

22. In order for a prospectus of an issuer in a third country to be registered
with the EFSA, the following documents shall be submitted to the EFSA
pursuant to Article 37(1) of the SMA (cf. Chapter 1, No. 73):

(1) an application for registration;

(ii) the prospectus, and if the issuer, offeror or person seeking admission
to trading have articles of association, copies thereof;

(iii) a certificate of registration of the prospectus issued by a competent
securities market supervisory agency of the home country of the issuer
or another document permitting the prospectus to be made public or
permitting trading on a regulated securities market or certifying the
listing on the stock exchange, if the issue of such document is required;

(iv) acopy of the audited annual report of the issuer for the previous eco-
nomic year which, upon request of the EFSA, shall be submitted
together with translation of the report into Estonian;

(v) upon submission of a prospectus in a foreign language, a translation
thereof into Estonian if requested by the EFSA;

(vi) an agreement with a professional securities market participant
located in Estonia to ‘carry out’ the issue;

(vii) a description of the terms and conditions of the offer of securities.

Thus, pursuant to Article 37 of the SMA, for ‘carrying out the issue’ (a term
not defined, but considered to include placing, advertising, and introduc-
ing, as well as selling, securities) of securities of an issuer in a third country,
an Estonian professional securities market participant has to be involved
each time.

Further, the EFSA is entitled to request additional information about
the legislation in force in the home country of the issuer, offeror or person
seeking admission to trading.
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As an exception from the general rule that a prospectus shall not be regis-
tered unless it complies with the requirements on prospectuses provided for
in the SMA, the EFSA may register a prospectus of an issuer in a third
country if in the opinion of the EFSA, the following conditions are met:

(i) the prospectus has been drawn up in accordance with international
standards set by international organisations of securities supervision
authorities, including the IOSCO disclosure standards;

(i1) the information requirements are equivalent to the requirements
established in the SMA, legislation established on the basis thereof
and the Prospectus Regulation.

There is no explicit rule in the SMA, however, stipulating that the EFSA
may register a prospectus of a third country. The issuer, offeror or person
seeking admission to trading only in the case where Estonia is the home
state of such a person, the SMA should be interpreted in line with Article
20 of the Prospectus Directive.

Sanctions

23. Pursuant to the forty-third recital to the Prospectus Directive, Member
States should lay down a system of sanctions for breaches of the national
provisions adopted pursuant to the Prospectus Directive and should take
all the measures necessary to ensure that these sanctions are applied. The
sanctions thus provided for should be effective, proportional and dissua-
sive. Article 25 of the Prospectus Directive specifies that a Member State
shall ensure that the appropriate administrative measures can be taken or
administrative sanctions be imposed against the persons responsible, where
the provisions adopted in the implementation of the Prospectus Directive
have not been complied with (Chapter 1, No. 82).

In connection with offering of securities and publication of a prospec-
tus, pursuant to the SMA, administrative sanctions for the following viola-
tions exist:

e Failure to register a public offer prospectus, a trading or listing
prospectus beforehand with the EFSA or another competent secur-
ities market supervisory agency or conducting an offer of securities
without a prospectus (Art. 237! of the SMA);

e Violation of requirements to make public a public offer prospectus or,
a trading or listing prospectus (Art. 2377 of the SMA, see this chapter,
Nos. 18-19);

e Violation of the procedure for the announcement or suspension of an
offer of securities (Art. 2373 of the SMA);

e Provision of incorrect or inaccurate information to possible investors
in a prospectus or in any other manner by an offeror and violation of
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the requirement to inform all potential investors on equal terms
during an offer of securities (Art. 2374 of the SMA). However, there is
no explicit provision stating that the sanction is also applicable with
regard to issuers or persons seeking admission to trading, or other
persons liable under the prospectus liability regulation;

e Adbvertising by an offeror of an offer of securities before announcing
the offer, publishing misleading advertising about the offer, present-
ing in an advertisement information which has not been presented in
the prospectus, or failure to submit advertising materials concerning
an offer to the EFSA prior to the publication of such materials (Art.
237° of the SMA). In this case there is also no explicit provision
stating that the sanction is applicable also with regard to issuers or
persons seeking admission to trading;

e Violation of the obligation to repurchase securities if a supplement to
a prospectus has been published or the registered and published
prospectus included neither the final offer price and amount of secu-
rities, nor the maximum price, or the criteria in accordance with
which the final price and the amount of the securities will be deter-
mined (Art. 237° of the SMA);

e Failure by the offeror to present in a supplement to the prospectus
information concerning changes in the information provided in the
prospectus affecting or being able to affect the price of the securities,
or any other relevant information (Art. 2377 of the SMA). In this case
there is also no explicit provision stating that the sanction is applicable
also with regard to issuers or persons seeking admission to trading.

As punishment for all of the administrative offences (vaartegu) described
above, a fine of up to 200-300 fine units’ is imposed. The same acts, if com-
mitted by a legal entity, are punishable by a fine of up to 50,000 Estonian
kroons (approximately €3,205).

Considering (i) the small amount of fees and that (ii) with regard to
several administrative offences, the law applies only to public offers (but not
to admission to trading), it is arguable whether effective sanctions for
breaches have been introduced by the SMA.

Furthermore, in other cases, if (i) as a result of supervision, the EFSA
has discovered violations of the SMA and legislation issued on the basis
thereof, or the rules and regulations of a regulated market or of the articles
of association of a securities market participant; or (ii) in order to prevent
violations of law or if other circumstances emerge which endanger or may
endanger the interests of the investors or the interests of the securities
market as a whole; or (iii) it is necessary to protect the interests of investors
or to ensure the transparency of the market, the EFSA is entitled to issue a

7" A fine unit is the base amount of a fine and is equal to sixty Estonian kroons (approximately
€4).
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percept (an administrative act). With its percept, the EFSA, inter alia, is
entitled to (Art. 235 of the SMA):

(i) prohibit certain transactions or activities from being conducted, or to
establish restrictions on their volume;

(i) demand that an issuer whose securities are offered publicly disclose
information promptly, if the obligation to disclose such information
arises from the SMA;

(ii1)) demand that an operator of a regulated market suspends or termin-
ates trading;

(iv) demand that an issuer terminates violation of requirements of legisla-
tion of a foreign state;

(v) request other acts to ensure compliance with the SMA.

Pursuant to Article 25(2) of the Prospectus Directive, Member States shall
provide that the competent authority may disclose to the public every
measure or sanction that has been imposed for infringement of the provi-
sions adopted pursuant to the Prospectus Directive, unless the disclosure
would seriously jeopardise the financial markets or cause disproportionate
damage to the parties involved. Pursuant to Article 53(2) of the Financial
Supervisory Authority Act, resolutions of the management board of the
EFSA are not public, unless mentioned in a special law. The SMA does not
have a provision concerning disclosure, thus, disclosure per strict reading of
the law would not be possible. However, in the case of breaches of the SMA
it is settled practice of the EFSA to make violations public.

Prospectus liability

24. As noted in Chapter 1, No. 84, pursuant to Article 6 of the Prospectus
Directive, the Member States have to ensure that the issuer or its corporate
bodies, whether they be administrative, managerial or supervisory, the
offeror and the person requesting admission to trading on a regulated
market or the guarantor can be held liable for the information presented in
the prospectus. Except for the restriction of liability rule with regard to the
summary (see No. 15 of this chapter), the Prospectus Directive does stipu-
late (i) the preconditions, (ii)) manner of liability (joint and several, partial
liability, etc.), (iii) the scope of liability (liability for the prospectus as a
whole or parts thereof). Thus, each of the Member States is entitled to
provide for its own rules. In Estonia, the following rules apply.

Pursuant to Article 24 of the SMA, the correctness and completeness
of information included in a prospectus shall be confirmed in the prospec-
tus by the issuer and, if existent, by the offeror. Whether the issuer and
offeror are liable jointly and severally or partly, is not specifically stipu-
lated, but it may be assumed that joint and several liability applies. An
auditor shall confirm the accuracy of the information presented in the
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annual or semi-annual reports contained in the prospectus by his or her
signature.

If the prospectus contains information which is significant for the
purpose of assessing the value of the securities and such information proves
to be different from the actual circumstances, the issuer or the offeror shall
compensate the owner of the security for damage sustained thereby due to
the difference between the actual circumstances and the information pre-
sented in the prospectus, provided that the issuer or offeror was, or should
have been, aware of such difference. This also applies if the prospectus is
incomplete due to the omission of relevant facts, provided that the incom-
pleteness of the prospectus results from the issuer or the offeror hiding the
facts. Based on the restriction of liability rule with regard to the summary
provided in Article 6(2) of the Prospectus Directive, the above rules apply to
the summary of a prospectus, including any translation thereof, only if the
summary is misleading, inaccurate or inconsistent when read together with
other parts of the prospectus. The obligation to compensate for damage
rests with the issuer or offeror also if a third party is the source of the infor-
mation presented in the prospectus.

A person liable under prospectus liability rules is entitled to compensate
for the damage by acquiring the security from the person that sustained the
damage for the price that the latter paid to acquire the offered security. By
acquiring securities in this manner from the person that sustained the
damage, the person causing the damage is released from the obligation to
compensate for any other damage to the person that sustained the damage.
In case of securities traded on a market, the person who causes the damage
has the right to compensate for the damage by acquiring a security traded
on a market from the person who sustained the damage for the price that
the latter paid for the security, or for the sales price of the security immedi-
ately after admission of the security to trading on the market (Art. 132!(3)
and 158 of the SMA). Thus, in fact, the persons liable for the prospectus
can limit their liability to the price paid by the investor and are not liable for
further compensation.

Further, the liability is restricted with regard to qualified investors who
should, a priori, be able to detect that certain information in the prospectus
is not correct. Hence, pursuant to Article 26(2) of the SMA, an issuer or
offeror shall not be obliged to compensate for damage if the person who
sustained the damage was aware, at the moment of acquiring the security,
that the prospectus which was the basis for the offer was incomplete or con-
tained inaccurate information. The same applies if a qualified investor who
sustains damage should have realised, at the moment of acquiring the
security, and by exercising due care in its activities, that the information
contained in the prospectus was inaccurate or incomplete, unless liability
for the damage caused derives from deliberate acts of the person causing
the damage.
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The limitation period for a claim under prospectus liability is five years
as of the beginning of the offer of the relevant security on the basis of a
prospectus that contains inaccurate information or is incomplete. Any
agreements that exclude, limit or reduce compensation under the prospec-
tus liability or the limitation period shall be null and void.

As the Prospectus Directive does not provide for an obligation to
include a special clause on civil liability in cases where no prospectus is pub-
lished at all, the SMA also does not provide for such a clause. However, as
noted in No. 23 of this chapter, failure to publish a prospectus constitutes
an administrative offence (vddrtegu). It may also be argued that tort rules
apply but there is no respective court practice in that regard.

Further, Estonian law also does not include a special rule on ‘soft data
(profit forecasts or estimates, trend information) contained in prospectuses.
Thus, it is advisable for issuers and offerors to consider the absence of a
milder liability rule upon publication of estimates in the prospectus.

Also, no special rule on conflict of laws is provided in the SMA with
regard to the prospectus liability rule. It may be argued that tort rules apply
in determining the applicable law, but, there is no respective court practice
in that regard. A European conflict of laws rule, however, would be neces-
sary for the sake of clarity.

El

Rules applicable to transactions and securities not subject to the Directive and
Regulation

25. As described above in No. 8 of this chapter, if (i) an offer, or (ii) admis-
sion to trading concerns securities of an offer with a total consideration of
less than €2.5 million, which limit shall be calculated over a period of twelve
months, the issuer, offeror or person asking admission to trading may
prepare and make public a prospectus pursuant to the requirements estab-
lished (a) in Chapters 2 and 3 of the Prospectus Regulation, or (b) in the
‘Regulation on the Prospectus Requirements’. However, certain securities
are excluded from the application of the ‘Regulation on the Prospectus
Requirements’ (subscription rights, investment fund units and derivative
instruments and money market instruments issued by an Estonian credit
institution or foreign person). With regard to excluded securities, no special
domestic rules apply.

In cases where the issuer, offeror or person seeking admission to trading
is entitled to draw up a prospectus pursuant to the ‘Regulation on the
Prospectus Requirements’, the following applies. The ‘Regulation on the
Prospectus Requirements’ includes special chapters on prospectuses for
(1) equity, (i) bond, (iii) depositary receipt issuers. Further, additional rules
on prospectuses of shares with pre-emptive rights to subscribe new shares,
convertible securities, bonds guaranteed by legal persons and bonds traded
on a market are provided.
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When compared to the requirements of the Prospectus Regulation, the
‘Regulation on the Prospectus Requirements’ requires publication of less
information. Also, the prospectus has to be comprised of one document
and no summary has to be included.® The ‘Regulation on the Prospectus
Requirements’ does also not explicitly provide for the possibility of incor-
porating information in the prospectus by means of reference. Further,
there is no special section for risk factors. Only the annual report of the last
financial year has to be presented (instead of the last three years as provided
for in the Prospectus Regulation). In addition, the ‘Regulation on the
Prospectus Requirements’ does not include any special methods on presen-
tation of pro forma data® and the issuer does not have to refer to whether it
complies with the corporate governance regime of Estonia. Further, many
additional minor differences with regard to the information to be made
public exist when compared to the Prospectus Regulation.

The ‘Regulation on the Prospectus Requirements’ does not include any
language rules; thus, the rules described above in No. 17 of this chapter
should apply.

Adoption of the requirement to publish a prospectus even in cases
where it is not required by European law, demonstrates the intent to secure
a high level of investor protection. However, prospectuses drawn up pur-
suant to the ‘Regulation on the Prospectus Requirements’ do not benefit
from the advantages of the European Passport.

Conclusion

26. The Prospectus Directive has been implemented in Estonian law by
amending the SMA, as well as adopting the ‘Omissions Regulation’ and the
‘Regulation on the Prospectus Requirements’ hereunder. The implementa-
tion can mostly be regarded as complying with the Prospectus Directive
and the principles therein; however, a few inconsistencies with the
Prospectus Directive may be regarded as still existing.

As one of the main changes resulting from the implementation of the
Prospectus Directive into Estonian law, the SMA, with the purpose of
enhancing investor protection and facilitating information symmetry, made
use of the option to stipulate that a prospectus has to be drawn up and
scrutinised even in the case of an offer with a total consideration in between
€2.5 million and €100,000 during a period of twelve months.

8 However, this question should be discussed with the EFSA, as it may not be excluded that
the EFSA is of the understanding that the summary requirement applies also with regard to
the prospectuses drawn up pursuant to the ‘Regulation on the Prospectus Requirements’.

° However, the ‘Regulation on the Prospectus Requirements’ stipulates that pro forma reports
have to be presented in the case of securities issued in the course of mergers, divisions, partial
or total transfer of assets and obligations, takeovers or transfer of assets other than cash.
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The implementation of the language rules of the Prospectus Directive
into Estonian law enables the conduct of an entirely domestic offer or
admission to trading by publishing a prospectus drawn up in English only.
Even the summary must be prepared in Estonian only if requested by the
EFSA. Such implementation refers to the aim of enhancing and facilitating
the making of offers and admissions to trading.

As requested in the Prospectus Directive, the SMA includes a prospec-
tus liability regulation and sanctions for breach of the prospectus rules.
Whether the sanctions as provided at present are effective in reaching the
aims of the Prospectus Directive is disputable.

To sum up, the implementation of the Prospectus Directive provides the
legal framework in Estonia necessary for establishment of a common
European capital market. Many provisions of the SMA require unified
European interpretation in order for the idea of a common European
capital market to have full effect. In our opinion, the ‘Lamfalussy-approach’
(Chapter 1, No. 4) seems an efficient vehicle to achieve that end, and to
reduce different interpretations existent at present of the national laws.
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Introduction
General

1. Directive 2003/71 of the European Parliament and of the Council (the
‘Prospectus Directive’ or ‘Dir.”) has been implemented in Greece by way of
Law 3401/2005 (the ‘Law’) on the ‘Prospectus for securities offered to the
public and admitted for trading’” which entered into force on 17 October
2005. The new law repealed the pre-existing legal framework, consisting
mainly of two Presidential Decrees, namely, Decree 348/1985 implementing
Directive 80/390 and Decree 52/1992 implementing Directive 89/298.

In the explanatory report of the law (the ‘Ex. Rep.’) it is specifically pro-
vided that the objective of the legislator is to reinforce investor protection
and to ensure market efficiency.! The Prospectus Directive is characterised
as an important tool for the integration of the internal market since it facil-
itates enterprises’ access to investment capital throughout the Community.
The consummation of the European capital market is further advanced
through the granting to the issuers of a ‘European passport’ by way of
which they will be in a position to offer their securities and to have them
admitted to European Union regulated markets.?

Apart from the Law, which implements the Prospectus Directive,
Regulation 809/2004 (the ‘Prospectus Regulation’ or ‘Reg.’) is also directly
applicable. The Prospectus Regulation provides for the specificities of the
prospectus publication. For reasons of clarity specific reference is made to
the Prospectus Regulation in Article 7 of the Law.

In summary, the general Greek legal framework for the publication of a
prospectus when securities are offered to the public, or admitted to trading
on an organised market that is established or operates in Greece, consists of
the Law which implemented the Prospectus Directive and the Prospectus
Regulation directly applicable in Greece.

Scope

2. The Law sets out the requirements for the drawing up, approval and dis-
tribution of the prospectus to be published when securities are offered to
the public or admitted to trading on a regulated market situated or operat-
ing in Greece.?

The Prospectus obligation applies only to securities and not to funds or
non transferable products. Specifically, the definition of securities includes
transferable securities (shares in companies and other transferable secur-
ities equivalent to shares in companies, bonds and other debt securities
equivalent to bonds, which are negotiable on the capital markets, as well as
any other title that is tradeable and gives the right to acquire any other

' Ex.Rep.p. 1. 2 Ex.Rep.p. 1. 3 Art. 1(2) of the Law.
P- P:
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transferable security by subscription or exchange, or gives rise to a cash
settlement) as well as the titles of the money market, i.e. financial instru-
ments usually traded in the money market, which have a duration of above
twelve months.

3. The Law does not apply to:*

(M)

(i)

(i)
(iv)
(v)

(vi)

(vii)

units issued by collective investment undertakings other than the
closed-end type; collective investment undertakings other than the
closed-end type means mutual funds and investment companies
whose object is the collective investment of capital provided by the
public and which operate on the principle of risk-spreading, the units
of which are, at the holders’ request, repurchased or redeemed,
directly or indirectly, out of the undertaking’s assets;’

non-equity securities issued by a Member State or by a Member
State’s regional or local authorities including municipalities, a public
international body of which one or more Member States are
members, the European Central Bank or the central bank of a
Member State; non-equity securities are all securities which are not
equity securities; equity securities means shares and other transfer-
able securities equivalent to shares in companies, as well as any other
type of transferable securities giving the right to acquire any of the
aforementioned securities as a consequence of their being converted
or the rights conferred by them being exercised, provided that secur-
ities of the latter type are issued by the issuer of the underlying shares
or by an entity belonging to the group of the said issuer;°

shares in the capital of central banks of the Member States;
securities unconditionally and irrevocably guaranteed by a Member
State or by a regional or local authority of a Member State, including
the municipalities;

securities issued by associations which benefit from a special legal
status or non-profit organisations recognised by a Member State,
with a view to obtaining the means necessary to achieve their not-for-
profit goals;

non-equity securities issued in a continuous or repeated manner by
credit institutions provided the following requirements are met cumu-
latively: the securities (a) are not subordinated, convertible or
exchangeable; (b) do not give rise to a right to subscribe to or acquire
other types of securities and are not linked to derivatives; (c) materi-
alise receipt of repayable deposits; and (d) are covered by a deposit
guarantee scheme according to the Law 2832/2000;
non-exchangeable shares or capital units whose main purpose is to
provide their holder with a right to occupy an apartment or other

4 Art. 1(3) of the Law. > Art. 2(1)(p) of the Law. 6 Art. 2(1)(b) and (c) of the Law.
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form of immovable property or any part thereof and which cannot be
sold without relinquishing this right;

(viil) securities included in a public offer for total consideration of less than
€2.5 million, calculated over a period of twelve months;

(ix) non-equity securities issued in a continuous or repeated manner by
credit institutions where the total consideration for the offer is less
than €50 million, calculated over a period of twelve months, provided
the following requirements are met cumulatively: the securities (a) are
not subordinated, convertible or exchangeable; (b) do not give rise to
a right to subscribe to or acquire other types of securities; and (c) are
not linked to derivatives; issues shall be considered continuous or
repeated if they are on tap or concern at least two separate issues of
securities of a similar type or class over a period of twelve months.”

In cases (ii), (iv), (viii) and (ix) the issuer, offeror or person asking for admis-
sion to trading on a regulated market may choose to draw up a prospectus
according to the Law.?

In cases (ii) and (iv) through (ix), by virtue of a decision of the Minister of
Economy and Finance, which is issued further to a proposal by the CMC, the
minimum information in connection with the offered securities may be deter-
mined, the dissemination means for this information, limitations in connec-
tion with the on-sale or the admission of those securities to a regulated
market, as well as any other issue or detail in connection with the above.’

Furthermore, the Law provides for specific exemptions where the
prospectus is not required to be outlined below.

Competent authority

4. The Law designated the Capital Market Commission (the ‘CMC’) as
the administrative authority responsible for ensuring the application of the
Law and for monitoring the observance of the obligations arising out of the
provisions of the Law and the Prospectus Regulation.'?

When the CMC receives an application for approving a prospectus it is
empowered to:

(i) require issuers, offerors or persons asking for admission to trading on
a regulated market and their underwriters or advisers to include in
the prospectus supplementary information, if necessary for investor
protection;

(i1) require issuers, offerors or persons asking for admission to trading on
a regulated market, and the persons that control them or are con-
trolled by them, to provide information and documents;

7 Art. 2(1)(m) of the Law. 8 Art. 1(4) of the Law. 9 Art. 1(5) of the Law.
10° Art. 21(1) of the Law.
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(iii) require auditors and managers of the issuer, offeror or person asking
for admission to trading on a regulated market, as well as their under-
writers or advisers commissioned to carry out the offer to the public
or ask for admission to trading, to provide information;

(iv) suspend a public offer or admission to trading for a maximum of ten
consecutive working days on any single occasion if it has reasonable
grounds for suspecting that the provisions of the Law have been
infringed;

(v) prohibit a public offer if it finds that the provisions of the Law have
been infringed or if it has reasonable grounds for suspecting that they
would be infringed;

(vi) suspend or ask the relevant regulated markets to suspend trading on a
regulated market for a maximum of ten consecutive working days on
any single occasion if it has reasonable grounds for believing that the
provisions of the Law have been infringed;

(vii) prohibit trading on a regulated market if it finds that the provisions of
the Law have been infringed;

(viii) prohibit or suspend advertisements for a maximum of ten consecu-
tive working days on any single occasion if it has reasonable grounds
for believing that the provisions of the Law have been infringed;

(ix) make public the fact that a person mentioned above in subparagraphs
(i1) and (iii) is failing to comply with its obligations arising out of the
Law.!!

In cases of emergency, the Execution Committee of the CMC may proceed
to the actions referred to in points (iv) to (viii) above. In such cases the
relevant decision is ratified in the next meeting of the CMC Board of
Directors.'?

Procedure of prior approval and appeal
General
General rule

5. Article 3 of the Law sets out the general rule, i.e. the obligation to publish
a prospectus in case of public offer of securities or where admission to a
regulated market is sought. Unlike previous legislation, the Law includes a
definition of what constitutes an ‘offer of securities to the public’. The term
‘public offer of securities’ is thus defined as a public communication in any
form and by any means, which is addressed to the public and contains
sufficient information on the terms of the offer or subscription and the
securities to be offered, so as to enable an investor to decide to purchase or
subscribe to these securities. This definition also applies to the placing of

I Art. 21(2) of the Law. 12° Art. 21(3) of the Law.
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securities through underwriters or advisers.!* The Law has adopted the ter-
minology of the European Union legislative texts and uses the term “public
offer’ as a general notion comprising both the public subscription by way of
issuing new securities and the public disposal of already existing securities.
The law applies irrespective of the legal reason for which new securities are
issued, e.g. due to capital increase by way of cash injection or by way of cap-
italisation of reserves, due to a merger etc.'4

This obligation to publish a prospectus applies, provided that the
offering does not fall in one of the exemptions. Failure to publish a prospec-
tus entails the administrative sanctions set out in Article 24 of the Law;
however, the validity of an offer effected in violation of the said obligation
is not questioned.!?

Exemption re: types of offer (private placement exemptions)

6. Specifically, it is stated in Article 3 of the Law that neither the publication
of a prospectus nor the prior approval by the CMC on the basis of the Law
and of Article 10 of Law 876/79 (see below) are required in case of the fol-
lowing types of offer (private placements):!°

(1) an offer of securities addressed solely to qualified investors; and/or
(i) an offer of securities addressed to fewer than 100 natural or legal
persons per Member State, other than qualified investors; and/or
(ii1) an offer of securities addressed to investors who acquire securities for
a total consideration of at least €50,000 per investor, for each separate
offer; and/or

(iv) an offer of securities whose denomination per unit amounts to at least
€50,000; and/or

(v) an offer of securities with a total consideration of less than €100,000,
which limit shall be calculated over a period of twelve months.

Not all above private placement exceptions have been used in practice.
Furthermore, the term ‘qualified investors’ is now defined in the new Law
and includes a number of persons not covered under the previous regime.
Specifically, it includes:

(1) legal entities which are authorised or regulated to operate in the
financial markets, including: credit institutions, investment firms,
other authorised or regulated financial institutions, insurance compa-
nies, collective investment schemes and their management companies,
pension funds and their management companies, commodity dealers,
as well as entities not so authorised or regulated whose corporate
purpose is solely to invest in securities;

13- Art. 2(1)(d) of the Law. 14 Ex.Rep.p. 1. 15 Ex. Rep.p. 2.
16- Art. 3(2) of the Law.



Greece

(i1) national and regional governments, central banks, international and
supranational institutions such as the International Monetary Fund,
the European Central Bank, the European Investment Bank and
other similar international organisations;

(iii) legal entities which are not ‘small and medium-sized enterprises’ (as
such term is defined below);

(iv) natural persons and ‘small and medium-sized enterprises’, included
in the ‘register of qualified investors’ (as such term is described below)
subject to mutual recognition, if the issuer, the offeror or the person
asking for the listing of the securities has its seat in another Member
State. The term ‘small and medium-sized enterprises’ is specifically
defined in the law.

The ‘register of qualified investors’ is a register kept by the CMC in which,
after an application is filed, small and medium-sized enterprises which have
their seat in Greece as well as natural persons who reside in Greece may be
registered. For the natural persons specifically, the Law states special crite-
ria that should be met in order to be registered therein.

In addition, in general an approval must be granted by the CMC in all
cases where persons aim to induce the public to invest in any kind of instru-
ments, and which was used as a catch-all provision. Specifically, under
Article 10 of Law 876/1979, it is prohibited for natural or legal persons ‘to
perform in any way whatsoever advertisements, notifications, declarations
or announcements to the public aiming to attracting the public for investing
money in all kinds of monetary instruments as well as the collection of the
savings of the public for participating in any kind of investments unless a
special permission has been granted by the CMC”.

The Law lifted the necessity of prior CMC approval based on Article 10
of Law 876/1979 if one of the above-mentioned exemptions for the issuance
of prospectus applies. Thus, in cases where, for example, the financial instru-
ments to be offered are not considered by the CMC as falling under the
definition of securities for the purposes of the Law, Article 10 of Law
876/1979 will not be applicable, if the sale falls under one of the aforemen-
tioned exemptions. This is not the case however if such financial instrument
is the unit or share of a mutual fund or collective investment, for which other
specific rules apply.

According to the Law any subsequent resale of securities which were
previously the subject of one or more of the types of offer mentioned above
shall be regarded as a separate offer.!” This provision was very important
because in the previous framework there was no reference to on-sale of
securities and the CMC accepted that both the offeror and the issuer are
liable. By this new provision the critical issue would be to determine which
person is the offeror.

17" Art. 3(4) of the Law.
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Exemptions re: types of securities offered

7. The obligation to publish a prospectus shall not apply and a licence by
the CMC shall not be required in the event that the following types of secu-
rities are offered to the public:

(M)

(ii)

(iif)

(iv)

™)

shares issued in substitution for shares of the same class already
issued, if the issuing of such new shares does not involve any increase
in the issued capital;

securities offered in connection with a takeover by means of an
exchange offer, provided that a document containing information
equivalent to that of the prospectus, is made available to the public
and notified to the CMC;

securities offered, allotted or to be allotted in connection with a
merger, provided that a document containing information equivalent
to that of the prospectus, is made available to the public and notified
to the CMC;

shares offered, allotted or to be allotted free of charge to
existing shareholders, and dividends paid out in the form of shares
of the same class as the shares in respect of which such divi-
dends are paid, provided that a document containing information
on the number and nature of the shares and the reasons for and
details of the offer, is made available to the public and notified to
the CMC;

securities offered, allotted or to be allotted to existing or
former members of the board of directors or employees by their
employer or by an affiliated undertaking (as defined in the Greek law
on corporations), provided that a document containing information
on the number and nature of the shares and the reasons for and
details of the offer, is made available to the public and notified to the
CMC.

8. The obligation to publish a prospectus shall not apply to the admission to
trading on a regulated market of the following types of securities:

()

(i)

(i)

shares representing, over a period of twelve months, less than 10 per
cent of the number of shares of the same class already admitted to
trading on the same regulated market;

shares issued in substitution for shares of the same class already
admitted to trading on the same regulated market, if the issuing of
such shares does not involve any increase in the issued capital;
securities offered in connection with a takeover bid by means of an
exchange offer, provided that a document containing information
equivalent to that of the prospectus, is made available to the public
and notified to the CMC;
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(iv)

V)

(vi)

(vii)

(viii)

securities offered, allotted or to be allotted in connection with a
merger, provided that a document containing information equivalent
to that of the prospectus, is made available to the public and notified
to the CMC;

shares offered, allotted or to be allotted free of charge to existing
shareholders, and dividends paid out in the form of shares of the
same class as the shares in respect of which such dividends are paid,
provided that the said shares are of the same class as the shares
already admitted to trading on the same regulated market and that a
document, containing information on the number and nature of the
shares and the reasons for and details of the offer, is made available to
the public and notified to the CMC;

securities offered, allotted or to be allotted to existing or former direc-
tors or employees by their employer or an affiliated undertaking (as
defined in the Greek law on corporations), provided that the said
securities are of the same class as the securities already admitted to
trading on the same regulated market and that a document, contain-
ing information on the number and nature of the securities and the
reasons for and detail of the offer, is made available to the public and
notified to the CMC;

shares resulting from the conversion or exchange of other securities
or from the exercise of the rights conferred by other securities, pro-
vided that the said shares are of the same class as the shares already
admitted to trading on the same regulated market;

securities already admitted to trading on another regulated market,
provided that the following conditions are met cumulatively:

(a) that these securities, or securities of the same class, have been
admitted to trading on that other regulated market for more
than eighteen months;

(b) that when the securities were admitted to trading on a regulated
market for the first time, listing particulars were approved in
accordance with Presidential Decree 348/1985'% or the respec-
tive applicable national legislation implementing into national
law Directives 80/390/EEC and 2001/34/EC;

(c) that the ongoing obligations for trading on that other regulated
market have been fulfilled;

(d) that the person seeking the admission of a security to trading on
a regulated market makes a summary document available to the
public in a language accepted by the CMC, which shall state
where the most recent prospectus can be obtained and where
the financial information published by the issuer pursuant to its
ongoing disclosure obligations is available.

18 See above under I1.

145



Prospectus for the Public Offering of Securities in Europe

146

The last exemption is particularly important for the purposes of facilitating
the parallel admission to trading in more than one organised market of the
European Union.

Approval
Approval of a domestic prospectus

9. No prospectus can be published until it has been approved by the CMC."

The CMC notifies the issuer, the offeror or the person asking for admis-
sion to trading on a regulated market, as the case may be, of its decision
regarding the approval of the prospectus within ten working days of the
submission of the draft prospectus.?’

10. The time limit referred to in Article 13(2) of the Law is extended to
twenty working days if the public offer involves securities issued by an
issuer which does not have any securities admitted to trading on a regulated
market and who has not previously offered securities to the public.?' This is
because there is hitherto no information in connection with this issuer.

11. If the CMC finds that the documents submitted are incomplete or that
supplementary information is needed, it notifies the issuer, the offeror or
the person asking for admission to trading on a regulated market within ten
working days of the submission of the application. In such case the time
limits referred to in Article 13(2) and (3) apply only from the date on which
such information is provided by the issuer, the offeror or the person asking
for admission to trading on a regulated market.?

12. The CMC may transfer the approval of a prospectus to the competent
authority of another Member State, subject to the agreement of that
authority. This transfer is notified to the issuer, the offeror or the person
asking for admission to trading on a regulated market within three working
days from the date of the decision taken by the CMC. The time limits for
the competent authority of the other Member State, referred to in Article
13(2) and (3) apply from the date of that notification.?

If the approval of a prospectus has been transferred to the CMC by the
competent authority of another Member State the time limits for the CMC
referred to in Article 13(2) and (3) apply from the date of the notification
from that other competent authority.*

Approval of a prospectus approved in an EU country

13. If Greece is the host Member State and an offer to the public or admis-
sion to trading on a regulated market is about to be carried out in Greece or
in another Member State, the prospectus approved by the home Member

19" Art. 13(1) of the Law. 20 Art. 13(2) of the Law. 2 Art. 13(3) of the Law.
22 Art. 13(4) of the Law. 23 Art. 13(5) of the Law. 24 Art. 13(6) of the Law.
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State, and any supplements thereto, is valid for the public offer or the
admission to trading in Greece, provided that the CMC is notified in accor-
dance with Article 18 of the Law. In such case no approval of the prospec-
tus by the CMC is required.? This procedure, outlined in the Prospectus
Directive and, accordingly, in the Law, was an important introduction to
the legal framework since it facilitates and simplifies offerings made in
the EU.

If there are significant new factors, material mistakes or inaccuracies, as
referred to in Article 16, arising since the approval of the prospectus, the
CMC may draw the attention of the competent authority of the home
Member State to the need for issuance of a supplement, so that the latter
may request its publication.?

Notification to another EU country of the prospectus approved in Greece

14. If Greece is the home Member State the CMC provides, at the request
of the issuer or the person responsible for drawing up the prospectus, the
competent authority of the host Member State with a certificate of
approval and a copy of the prospectus. If applicable, this notification is
accompanied by a translation of the summary produced under the
responsibility of the issuer or person responsible for drawing up
the prospectus. The same procedure is followed for any supplement to the
prospectus.?’

The certification of approval certifies that the prospectus was drawn up
in accordance with the provisions of the Law when Greece is the home
Member State or in accordance with the legislation implementing Directive
2003/71 in the home Member State, when Greece is the host Member
State.”

Cases under 2.2 and 2.3, above, introduce into Greek law the notion of
‘European passport’ of a prospectus that has been duly approved by a com-
petent authority. The European passport allows issuers, already in posses-
sion of an approved prospectus, to offer their securities to the public of
other Member States or to admit them to trading in organised markets of
other Member States, the only procedural requirement being the transmis-
sion of the certificate of approval from the home Member State to the host
Member State.

In this way offers of securities may transcend European borders and
parallel admissions in more than one European organised market may be
effected. As a result of this more relaxed and flexible system, retail or insti-
tutional investors enjoy more investment options, while administration
costs incurred by the issuer are significantly reduced.?

25 Art. 17(1) of the Law. Additionally the authorisation required by Art. 10 of Law 876/1979
is not applicable in this case. 20 Art. 17(2) of the Law. 27 Art. 18(1) of the Law.
2 Art. 18(2) of the Law. » See Ex. Rep. p. 5.
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Content and format, language and supplements of the prospectus
Content

15. The prospectus contains all information which, according to the partic-
ular nature of the issuer and of the securities offered to the public or admit-
ted to trading on a regulated market, is necessary to enable investors to
make an informed assessment of the assets and liabilities, financial posi-
tion, profit and losses, and prospects of the issuer and of any guarantor,
and of the rights attaching to such securities. This information is presented
in an easily analysable and comprehensible form.*

The prospectus contains information concerning the issuer and the
securities to be offered to the public or to be admitted to trading on a regu-
lated market. The particular information that must be included in the
prospectus is contained in the Prospectus Regulation to which the Law
refers directly in Article 7.

16. The prospectus also includes a summary conveying the most important
information contained in the prospectus. By way of indication the
summary must contain the following items:

(i) identity of directors, senior management, advisers and auditors;
(i1) offer statistics and expected timetable;

(iii) key information concerning the degree of indebtedness and other
selected financial data for the issuer, the capitalisation, the reasons for
the offer and the use of proceeds and the risk factors;

(iv) information concerning history and development of the issuer and
overview of its business activities;

(v) operating and financial review of the issuer in a consolidated way and
its prospects;

(vi) major shareholders and related-party transactions;

(vii) details of the offer or admission to trading concerning, for example,
the number and percentage of the securities offered or admitted, the
plan for the distribution of the securities, the selling shareholders, the
dilution of existing shareholders’ percentage, the organised market in
which the securities will be admitted and the expenses of the issue;

(viil) information on the issuer’s share capital and its articles of association;

(ix) documents on display for the public and way to access them.’!

The summary must be drafted in the language in which the prospectus is
originally drafted. Additionally, it should contain a warning that:

(i) itshould be read as an introduction to the prospectus;
(ii) any decision to invest in the securities should be based on consider-
ation of the prospectus as a whole by the investor;

30" Art. 5(1) of the Law. 31 Art. 5(2) of the Law.
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(iii) where a claim relating to the information contained in a prospectus is
brought before a court, the plaintiff investor might have to bear the
costs of translating the prospectus in whole or in part before the legal
proceedings are initiated; and

(iv) civil liability lies with those persons who have submitted the summary
including any translation thereof, and applied for its notification, but
only if the summary is misleading, inaccurate or inconsistent when
read together with the other parts of the prospectus.

Where the prospectus relates to the admission to trading on a regulated
market of non-equity securities having a denomination of at least €50,000,
there shall be no requirement to provide a summary.>

17. The final offer price and amount of securities which will be offered to
the public are notified to the CMC and published by the issuer or the offeror
in accordance with the requirements of the Law.?

The Law includes an authorisation to the CMC, according to which the
CMC may provide, by virtue of a decision to this effect, the way securities
are to be distributed to the investors, the methods of determination of
the final offer price (including the book-building method), the possible
maximum percentage by which the maximum price of the price range may
exceed the minimum, the categories of investors that may participate in the
procedure of determining the offer price and any other relevant issue or
detail 3

The relevant CMC decision issued in this respect is decision
1/364/5.12.2005, which set out the specifics for the distribution of the secu-
rities to the investors as well as the rules for determining the securities’ final
offer price. Certain of the important provisions of this decision are the
following:

o If the book-building method is selected, the securities are divided in
two categories, one for qualified investors and one for non-qualified
investors;

e The percentage allocated to each category may not be less than a
minimum percentage of the total number of securities offered;

e The maximum percentage of securities that a non-qualified investor
may acquire may not exceed 2 per cent of the total number of securi-
ties offered, while the maximum percentage for qualified investors is
4 per cent of the total number of securities offered;

e If the demand does not cover the supply in one of the two categories,
securities are transferred to the category where demand has not been
satisfied fully;

e The book-building process lasts three working days;

32 Art. 5(3) of the Law. 3 Art. 8(1) of the Law. 3 Art. 8(2) of the Law.
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e The underwriter or, if not existent, the issuer or selling shareholder
determines the price range, which may not exceed the minimum price
by more than 20 per cent.

Additionally, by virtue of CMC decision 4/379/18.4.2006, the parallel offer
of securities to a limited circle of persons together with the public offer, has
been provided. In particular a parallel offer has been defined as the offer to
the personnel or to the BoD members of the issuer and affiliated entities or
to less than 100 persons cooperating with the issuer. The price for the secu-
rities offered to the personnel or the BoD members may be lower than the
offer price of the shares publicly offered by up to 10 per cent, while the price
in case of offer to the issuer’s partners may not be lower than the offer price
of the shares publicly offered. The securities offered to this limited circle of
persons may not exceed 5 per cent of the total number of securities offered.
A relevant section on this parallel must be included in the prospectus.

If the final offer price and the amount of securities offered to the public
cannot be included in the prospectus, the criteria, and the conditions in
accordance with which the above elements will be determined or, in the case
of price, the maximum price, are disclosed in the prospectus. If the above
information may not be included in the prospectus, the acceptances of the
purchase or subscription of securities may be withdrawn within two working
days of the final offer price and amount of securities which will be offered to
the public have been determined. This option must be clearly stated in the
prospectus and it must be included in the announcement to the public.

18. The CMC may authorise the omission from the prospectus of certain
information provided for in the Law if it considers that:

(1) disclosure of such information would be contrary to the public inter-
est; or
(i1) disclosure of such information would be seriously detrimental to the
issuer, provided that the omission would not be likely to mislead the
public with regard to facts and circumstances essential for an
informed assessment of the issuer, offeror or guarantor, if any, and of
the rights attached to the securities to which the prospectus relates; or
(iii) such information is of minor importance only for a specific offer or
admission to trading on a regulated market and is not such as will
influence the assessment of the financial position and prospects of the
issuer, offeror or guarantor, if any.*

Without prejudice to the adequate information of investors, where, excep-
tionally, certain information required to be included in a prospectus is inap-
propriate to the issuer’s sphere of activity or to the legal form of the issuer
or to the securities to which the prospectus relates, the prospectus shall

35 Art. 8(3) of the Law. 36 Art. 8(4) of the Law.
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contain information equivalent to the required information. If there is no
such information, this requirement shall not apply.*’

19. A prospectus is valid for twelve months after its publication for offers to
the public or admissions to trading on a regulated market, provided that the
prospectus is completed by supplements if required pursuant to Article 16.3

In the case of an offering programme, the base prospectus, previously
filed, is valid for a period of up to twelve months.*

In the case of non-equity securities referred to in Article 5(5)(b) of the
Law (for which see below under the section ‘Format’), the prospectus is
valid until no more of the securities concerned are issued in a continuous or
repeated manner.*

A registration document, as referred to in Article 5(4) of the Law (for
which see below under the section ‘Format’), previously filed with the
CMQC, is valid for a period of up to twelve months provided that it has been
updated in accordance with Article 10(1) of the Law (for which see below
under the section ‘Supplements’). The registration document accompanied
by the securities note, updated if applicable in accordance with Article
12(2) of the Law (for which see below under the section ‘Supplements’), and
the summary note is considered to constitute a valid prospectus.*!

20. The particular procedure and the specific documentation that has to be
submitted together with the prospectus are outlined in CMC decision
3/398/22.9.2006.

Format

21. The issuer, offeror or person asking for the admission to trading on a
regulated market may draw up the prospectus as a single document or sepa-
rate documents. A prospectus composed of separate documents shall
divide the required information into a registration document, a securities
note and a summary note. The registration document shall contain the
information relating to the issuer. The securities note shall contain the
information concerning the securities offered to the public or to be admit-
ted to trading on a regulated market.*?

22. For the following types of securities, the prospectus can, at the choice of
the issuer, offeror or person asking for the admission to trading on a regu-
lated market consist of a base prospectus:

(i) non-equity securities, including warrants in any form, issued under an
offering programme;

(il) non-equity securities issued in a continuous or repeated manner by
credit institutions provided, (a) the sums deriving from the issue of

37 Art. 8(5) of the Law. 3 Art. 9(1) of the Law. ¥ Art. 9(2) of the Law.
40 Art. 9(3) of the Law. 41 Art. 9(4) of the Law. 42 Art. 5(4) of the Law.
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the said securities are placed in assets which provide sufficient cover-
age for the liability deriving from securities until their maturity date;
(b) in the event of the insolvency of the related credit institution, the
said sums are intended, as a priority, to repay the capital and interest
falling due.*?

The base prospectus contains all the information pertaining to the issuer
and the securities which will be subject to a public offer or admission to
trading in a regulated market, as well as the final terms of the offer. If the
final terms of the offer are not included in either the base prospectus or a
supplement, the final terms shall be provided to investors and filed with the
CMC when each public offer is made as soon as practicable and if possible
in advance of the beginning of each offer.*

The information given in the base prospectus shall be supplemented, if
necessary, in accordance with Article 16, with updated information on the
issuer and on the securities to be offered to the public or to be admitted to
trading on a regulated market.*

Supplements
Yearly updates

23. Issuers whose securities are admitted to trading on a regulated market in
Greece at least annually publish a document that contains or refers to all
information that they have published or made available to the public over
the preceding twelve months in compliance with their obligations under
Community and national legislation and concern the securities, issuers of
securities and securities markets.4®

The document is filed with the CMC after the publication of the financial
statement and it states where the information referred to can be obtained.*’

The above obligation does not apply to issuers of non-equity securities
whose denomination per unit amounts to at least €50,000.* This exception
aims to relieve some issuers of securities that do not target retail investors
from excessive workload.

Incorporation by reference

24. Information may be incorporated in the prospectus by reference to one
or more previously or simultaneously published documents that have been
approved by the CMC or filed with it in accordance with the Law. This
information must be the latest available to the issuer. The summary must
not incorporate information by reference.*’

4 Art. 5(5) of the Law. 4 Art. 5(6) of the Law. 4 Art. 5(7) of the Law.
4 Art. 10(1) of the Law. 47 Art. 10(2) of the Law. 4 Art. 10(3) of the Law.
4 Art. 11(1) of the Law.
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When information is incorporated by reference, a cross-reference list
must be provided in order to enable investors to identify easily specific items
of information.*

This option facilitates the procedure of drawing up the prospectus and
reduces the cost incurred by the issuers without at the same time jeopardis-
ing investors’ protection.”!

Prospectuses consisting of separate documents

25. An issuer which already has a registration document approved by the
CMC may draw up only the securities note and the summary note when secu-
rities are offered to the public or admitted to trading on a regulated market.
The securities and summary notes are submitted separately for approval.>>

In this case, the securities note provides information if there has been a
material change or recent development which could affect investors’ assess-
ments of the issuer and the securities since the latest updated registration
document or any supplement, as provided for in Article 16 of the Law, was
approved.>?

Where an issuer has only filed a registration document without approval,
the entire documentation, including updated information, is subject to
approval.®*

This new way of prospectus-drafting introduced by the Law, aims to
facilitate matters for the issuers and the procedure itself.

Supplements to the prospectus

26. Every significant new factor, material mistake or inaccuracy relating to
the information included in the prospectus which is capable of affecting the
assessment of the securities and which arises or is noted between the time
when the prospectus is approved and the final closing of the offer to the
public or, as the case may be, the time when trading on a regulated market
begins, is mentioned in a supplement to the prospectus.>

Such a supplement is approved in the same way at the latest within seven
working days of its submission for approval and published in accordance
with the same arrangements as were applied when the original prospectus
was published. The summary, and any translations thereof, shall also be
supplemented, if necessary to take into account the new information
included in the supplement.>

Investors who have already agreed to purchase or subscribe for the secu-
rities before the supplement is published have the right, exercisable within a
time limit of three working days after publication of the supplement, to
withdraw their acceptances or subscriptions.®’

30 Art. 11(2) of the Law. 5L Ex. Rep. p. 4. 52 Art. 12(1) of the Law.
3 Art. 12(2) of the Law. 3 Art. 12(3) of the Law. 35 Art. 16(1) of the Law.
36 Art. 16(2) of the Law. 37 Art. 16(3) of the Law.
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Language

27. The new provisions about language will further enhance the public
offerings in more than one EU Member States. Especially if Greece is the
host Member State, the offeror’s cost is significantly reduced since the trans-
lation will only concern the summary and not the whole prospectus.

If Greece is the home Member State and an offer to the public is made
or admission to trading on a regulated market is sought only in Greece, the
prospectus is drawn up in Greek.>®

If Greece is the home Member State and an offer to the public is made or
admission to trading on a regulated market is sought in one or more
Member States excluding Greece, the prospectus is drawn up either in Greek
or in a language widely used in the international finance sector, at the choice
of the issuer, offeror or person asking for admission, as the case may be.*

If Greece is the home Member State and an offer to the public is made
or admission to trading on a regulated market is sought in more than one
Member State including Greece, the prospectus must be drawn up in Greek
and must also be made available either in a language accepted by the com-
petent authorities of each host Member State or in a language widely used
in the international finance sector, at the choice of the issuer, offeror, or
person asking for admission to trading, as the case may be.*

As mentioned above, the CMC may request only for the summary to be
translated into Greek, if Greece is the host Member State.!

If Greece is the home Member State and admission to trading on a reg-
ulated market of non-equity securities whose denomination per unit
amounts to at least €50,000 is sought on an organised market, the prospec-
tus can be drawn up in a language widely used in the international finance
sector, at the choice of the issuer, offeror or person asking for admission to
trading, as the case may be.®

Publication and advertisements
Methods of publication

28. Once approved, the prospectus is filed with the CMC and is made avail-
able to the public by the issuer, offeror or person asking for admission to
trading on a regulated market as soon as practicable. The exact timing is
laid down in the Law.

The prospectus shall be deemed available to the public when published
in the ways provided for in the Law.

The issuer, offeror or person asking for the admission to trading on a
regulated market publishes a notice in one or more financial or political

8 Art. 19(1) of the Law. % Art. 19(2) of the Law. 0 Art. 19(3) of the Law.
o1 Art. 19(4) of the Law. 02 Art. 19(5) of the Law.
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daily newspapers circulated throughout, or widely circulated in Greece, as
well as in the Daily Price Index of the organised market, stating how the
prospectus has been made available and where it can be obtained by the
public.® It is apparent that the attempt of the legislator is to ensure access
to all persons.

The CMC publishes on its website over a period of twelve months the
list of prospectuses, including, if applicable, a hyperlink to the prospectus
published on the website of the issuer, or on the website of the regulated
market.%

In the case of a prospectus comprising several documents and/or incor-
porating information by reference, the documents and information com-
prising the prospectus may be published and circulated separately provided
that the said documents are made available, free of charge, to the public, in
accordance with the arrangements established in Article 14(2) of the Law.
Each document indicates where the other constituent documents of the full
prospectus may be obtained.%

The text and the format of the prospectus, and/or the supplements to
the prospectus, published or made available to the public, must at all times
be identical to the original version approved by the CMC.%

Where the prospectus is made available by publication in electronic
form, a paper copy must nevertheless be delivered to the investor, upon his
request and free of charge, by the issuer, the offeror, the person asking for
admission to trading or the underwriters or advisers placing or selling the
securities.®’

Advertisements

29. Any type of advertisement relating either to an offer to the public of
securities or to an admission to trading on a regulated market must observe
the principles contained in Article 15(2)—(5) of the Law. Article 15(2)—(4) of
the Law applies only to cases where the issuer, the offeror or the person
applying for admission to trading is covered by the obligation to draw up a
prospectus.®®

Advertisements must state that a prospectus has been or will be pub-
lished and indicate where investors are or will be able to obtain it.®

Advertisements shall be clearly recognisable as such. The information
contained in an advertisement shall not be inaccurate, or misleading. This
information shall also be consistent with the information contained in the
prospectus, if already published, or with the information required to be in the
prospectus, if the prospectus is published afterwards.” In any case, all infor-
mation concerning the offer to the public or the admission to trading on a

9 Art. 14(3) of the Law. % Art. 14(4) of the Law. %5 Art. 14(5) of the Law.
% Art. 14(6) of the Law. 7 Art. 14(7) of the Law. % Art. 15(1) of the Law.
9 Art. 15(2) of the Law. 70 Art. 15(3) of the Law.
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regulated market disclosed in an oral or written form, even if not for advertis-
ing purposes, must be consistent with that contained in the prospectus.”!

When according to the Law no prospectus is required, material informa-
tion provided by an issuer or an offeror and addressed to qualified investors
or special categories of investors, including information disclosed in the
context of meetings relating to offers of securities, must be disclosed to all
qualified investors or special categories of investors to whom the offer is
exclusively addressed. Where a prospectus is required to be published, such
information must be included in the prospectus or in a supplement to the
prospectus.’?

Advertisements published in view of a public offer of securities or
admission to trading in an organised market must be submitted to the
CMC at least two working days prior to their publication.”

Note that in Greece, under the general consumer law as well, advertise-
ments should observe specific rules, such as accuracy, etc.

Use of prospectus approved in other (non-EU) countries

30. If Greece is the home Member State of issuers having their registered
office in a third country, the CMC may approve a prospectus for an offer to
the public or for admission to trading on a regulated market, drawn up in
accordance with the legislation of a third country, provided that:

(i) the prospectus has been drawn up in accordance with international
standards set by the International Organisation of Securities
Commissions (IOSCO); and

(i1) the information requirements, including information of a financial
nature, are equivalent to the requirements under the Law’ and the
Regulation.

If Greece is the home Member State and securities issued by an issuer incor-
porated in a third country are offered to the public or admitted to trading
on a regulated market of another Member State, the requirements set out in
Articles 17— 19 of the Law apply.”

Sanctions

31. In the case of violation of the provisions of the Law, the decisions that
are issued in accordance with the Law or Regulation 809/2004, the CMC
may reprimand or impose a fine, within the limits set by the Law. In deter-
mining the precise amount of the fine the CMC takes into account espe-
cially the violation’s likelihood of inflicting damage to the investors and the

71 Art. 15(4) of the Law. 72 Art. 15(5) of the Law. 7 Art. 15(6) of the Law.
74 Art. 20(1) of the Law. 75 Art. 20(2) of the Law.
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smooth operation of the market, possible profit-making by the offender
and possible recidivism on its part.”

Apart from the administrative sanctions outlined above, the CMC may
also take precautionary measures when Greece is the host Member State
and it finds that irregularities have been committed by the issuer, or by the
underwriters or advisers in charge of the public offer, or that breaches have
been committed of the obligations attaching to the issuer of securities
admitted to a regulated market. In that case, the CMC refers these findings
to the competent authority of the home Member State.”’

If, despite the measures taken by the competent authority of the home
Member State, the issuer, underwriter or adviser in charge of the public
offer persists in breaching the relevant legal or regulatory provisions, the
CMC takes all the appropriate measures in order to protect investors,
informs the Commission at the earliest opportunity and informs the com-
petent authority of the home Member State thereon.”

Prospectus liability
32. Responsibility for the information given in a prospectus lies with:

(1) the issuer, the offeror, the person asking for the admission to trading
on a regulated market, as the case may be;
(i1) the members of the Board of Directors of the aforementioned
persons; and
(iil) underwriters or advisers.”

Persons other than those mentioned above are responsible for the infor-
mation contained in separate distinct parts of the prospectus provided
that it is clearly specified in it for which particular parts these persons are
responsible.?

The persons responsible must be clearly identified in the prospectus by
their names and functions or, in the case of legal persons, their names and
registered offices, as well as declarations by them that, to the best of their
knowledge, the information contained in the prospectus is in accordance
with the facts and that the prospectus makes no omission likely to affect its
import.®!

The responsible persons referred to above are liable against investors
who have acquired securities within the first twelve months of publication
of the prospectus, for any damage that they have suffered due to the fault of
the responsible persons as to the accuracy or the completeness of the
prospectus. The aggrieved party must prove the damage that he suffered as
well as the causal link between the fault of the responsible persons and the

76 Art. 24(1) of the Law. 77 Art. 23(1) of the Law. 8 Art. 23(2) of the Law.
7 Art. 6(1) of the Law. 80" Art. 6(2) of the Law. 81" Art. 6(3) of the Law.
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damage. The responsible persons must prove that they are not at fault.
There exists a limitation period for any civil action against the responsible
persons starting from the publication of the prospectus.®? The special civil
liability provisions of the Law do not exclude the application of the general
civil law liability provisions. Any limitation of liability clause is null and
void against the investors. No civil liability attaches to any person solely on
the basis of the summary, including any translation thereof, unless it is mis-
leading, inaccurate or inconsistent when read together with the other parts
of the prospectus.’?

The investors entitled to compensation are not only those that have
acquired the securities directly from the issuer further to the public offer or
the request for admission to trading, but also those who have acquired the
securities in the market, i.e. in a derivative way, within twelve months of the
publication of the prospectus.®

Conclusion

33. The law has introduced a number of issues and notions which were
either non-existent or modified in comparison with the previous regime.

An issue which must be noted is the differentiation in the private place-
ment exemptions and the introduction of the notion of qualified investors.
In the past regime there was, instead, reference to a limited number of
investors but without specifying a number. Furthermore, there was no
definition of qualified investors or a register thereof. Thus the Law provides
further clarity on this issue.

Another innovation is the explicit reference in the Law to the approval
required under the catch-all provision of Article 10 of Law 876/79. The new
regime provides for more legal safety since its operation is now clarified.

Finally, a major issue is the introduction of the European passport and
other rules (e.g. language of the prospectus). The European passport and
the uniform rules across the EU relating to the prospectus and the proce-
dure will significantly facilitate the public offering of securities on more
than one EU organised market.

Furthermore, the competent authorities will attempt to adopt common
interpretation of the relevant procedures and thus provide legal safety for
the issuers wishing to offer securities in more than one EU Member State.

Specifically, in Greece the CMC tends to adopt the same position with
other competent authorities of the Member States when the EU passport
procedure is followed. In addition, the timing for the approval of public
offers seems to be significantly reduced. At present, there is no well

82 Previously one year. 8 See Art. 25 of the Law.
8 Ex. Rep. p. 5. According to the pre-existing regime compensation could be claimed only by
those acquiring securities directly from the issuer, offeror, etc.
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established precedent in Greece on all issues covered by the Law, since its
enactment is rather recent.

Today, there still exist different interpretations among competent regu-
latory authorities on specific issues which could be eliminated following the
deliberations that take place in several EU committees and the practical
implementation of the Law. In general, it must be mentioned that the new
regime of Prospectuses tries to harmonise different past practices. In our
opinion, the provision of sufficient information to the public will still be the
focus of any interpretation followed by the regulatory authorities.
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Introduction

1. The European Union has always believed that easier access to capital
would increase productivity, job creation and growth in Europe.
Although the importance of access to capital was recognised, the existing
prospectus regime did not provide a coherent system and, rather, created
obstacles to raising capital across the European Union. The biggest obsta-
cle was the lack of harmonised procedures and regulations across
Member States.

Therefore, the Directive 2003/71/EC of the European Parliament and of
the Council of 4 November 2003 on the prospectus to be published when
securities are offered to the public or admitted to trading and amending
Directive 2001/34/EC (further the ‘Prospectus Directive’) was introduced.
The Prospectus Directive improved market efficiency through the possibil-
ity of issuing a single approved prospectus that enables issuers to raise
capital across the European Union without further approval or administra-
tive arrangements.
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Furthermore, the Prospectus Directive requires harmonised standards
of publication for issues of securities that are offered to the public or admit-
ted to trading on a regulated market in the European Union. The aim is to
ensure better investor protection.

The Prospectus Directive is complemented by Commission Regul-
ation No. 809/2004 of 29 April 2004, implementing the Prospectus
Directive as regards information contained in the prospectus as well as
the format, incorporation by reference and publication of such prospec-
tuses and dissemination of advertisements (further the ‘Prospectus
Regulation’).

2. The Prospectus Directive introduces a regime whereby prospectuses for
securities need to be approved by only one competent authority of a single
Member State (the home Member State). This feature of the system is
called the ‘passport-effect’. Once accepted and approved by the competent
authority of a Member State, issuers may use the same prospectus with
relation to an offer to the public in any Member State or application for
admission of securities to trading on any regulated market situated in any
Member State.

3. In Hungary the Prospectus Directive was implemented by Act LXII
of 2005 on the modification of Act CXX of 2001 on the Capital Market.!
The modification entered into force on 1 July 2005. All modifi-
cations were incorporated into the Act on the Capital Market (further
the Act’).

Competent Authority

4. The designated authority in Hungary for the approval of the prospectus
is the State Financial Institutions Commission (further the ‘SFIC’),
which is an administrative agency of the government. The status of the
SFIC is ruled by a so-called ‘status act’, Act CXXIV of 1999 on
Government Control of Financial Institutions. The SFIC is a budgetary
agency vested with powers and authorisations to oversee the sector. It
reports directly to the Minister of Finance.? The SFIC’s jurisdiction
includes the supervision of the activities of organisations and individuals
falling under the scope of (among others) the Act on the Capital Market.
The activity of the SFIC is not ruled by the above act but by other acts.
For example, pursuant to the Act on the Capital Market the supervision
of private and public offering of securities belongs to the competence of
the SFIC.

! Please note that the amendment law does not only contain the rules of the Prospectus
Directive, but other rules as well that amended the Act on the Capital Market.
2 Art. 1 of the Act on the Government Control of Financial Institutions.
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5. The SFIC complies with the requirements of the Prospectus Directive
regarding the status of the approving authority,’ namely (i) to be designated
as the only competent authority to approve prospectuses in order to avoid
unnecessary costs and different responsibilities due to a variety of compe-
tent authorities in Member States, and (ii) to be responsible for supervising
compliance with the Prospectus Directive. Moreover, the SFIC is an admin-
istrative authority independent of the economic players and organised in
such a way in order to avoid conflicts of interests, as it is also required in the
Prospectus Directive.

6. According to Article 36 (1) of the Act on the Capital Market the SFIC
shall authorise the publication of the prospectus. The SFIC’s authorisation
is not required for the publication of a prospectus or public announcement
if it has been authorised by the competent supervisory authority of another
Member State of the European Union, and if they provide proof to the
SFIC that the prospectus or abridged prospectus is in compliance with the
regulations of the European Union.

Procedure of prior approval
General remarks
Condition of publicly offering securities

7. In order to publicly offer securities the issuer or the offeror shall — in
general — (i) contract with an investment service provider; (ii) prepare a
prospectus; and (iii) make a public offer. Pursuant to the Act on the Capital
Market the issuer, the offeror or the person requesting admission to trading
on a regulated market shall publish an issue prospectus (hereinafter referred
to as ‘prospectus’) in connection with the public offering of securities or their
admission to trading on a regulated market and a public offer (hereinafter
referred to as ‘public announcement’) — with the exception of the admission
of securities to trading in a regulated market.

Definition of public offering and regulated market

8. In this respect public offering of securities shall mean when securities are
offered to any investors by means other than private offering.*

9. Pursuant to the regulation the regulated market shall mean the exchange
market or another regulated market of a Member State of the European
Union for the sale and purchase of securities under fixed rules and con-
trolled by supply and demand, and which satisfies the following criteria:’

3 Thirty-seventh recital to the Prospectus Directive.
4 Art. 5 (1) point 80 of the Act on the Capital Market.
> Art. 5(1) point 29 of the Act on the Capital Market.
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(1) membership of or access to, such market is subject to regulations and
market standards approved by the competent supervisory authority;

(i) it operates regularly at specific hours;

(ii1) the activities and transactions of all traders are subject to certain
minimum requirements (capital requirement, deposit requirements,
etc.);

(iv) the publication of prices and quantities is mandatory (at the start,
during and at the end of each day’s trading the prices and the volume
dealt of each instrument must be published);

(v) the minimum requirements for the admission of financial instruments
are defined;

(vi) issuers of financial instruments trading on the market shall publish all
information which may affect the buying and selling price or any form
of price variations of the financial instruments (transparency);

(vil) all traders are required to disclose the particulars of their transactions
to the competent supervisory authority;

(viii) it must be included in the lists prepared by Member States on their
regulated markets and sent to the other Member States and the
European Commission for information purposes.

Investment service provider

10. Pursuant to Article 23 (1) of the Act on the Capital Market the issuer or
the offeror shall contract an investment service provider for the organisa-
tion and conduct of the public offering of securities, unless:

(i) the public offering takes place by admission to trading on a regulated
market;
(i) government securities are offered by the issuer himself;
(iii) acreditinstitution or investment firm offers to issue its own securities; or
(iv) a foreign-registered credit institution or a foreign-registered invest-
ment firm offers its own securities in issue by way of its branch office.

11. An investment service provider shall mean an investment firm or a
credit institution that is engaged in investment services and in activities aux-
iliary to investment services, but not including clearing houses and central
depositories.®

Exceptions — when issuing a prospectus is not compulsory
(i) Prospectusis not compulsory at all
12. A prospectus or a public announcement is not required:
(a) inconnection with the offering of money-market instruments with an

original maturity of less than twelve months;

6 Art. 5 (1) point 17 of the Act on the Capital Market.
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(b) in connection with the offering of investment certificates of an open-
ended investment fund;
(c¢) inconnection with securities that were already offered publicly.”

In the above cases the issuer shall inform the SFIC concerning the place-
ment of securities within fifteen days following the conclusion of the proce-
dure and the SFIC shall have the right to check the procedure to determine
as to whether it was conducted in compliance with the conditions above.®

(i1) Inrelation to securities already offered publicly

13. Itis not required to have another prospectus or public announcement in
connection with securities that were already offered publicly, where:

(a) an issuer issues substitute securities of the same class and type as the
securities it has issued previously, and these new substituted securities
will not result, as a consequence, in the increase of the issued equity
capital;

(b) when equity securities are offered in payment for acquiring any par-
ticipating interests in a corporation within the framework of a public
purchase offer, provided that a document containing information
relating to the offered securities or the issuer of such securities that is
deemed equivalent by the SFIC to those contained in the prospectus,
is already available to the investors concerned;

(c) when equity securities are offered for payment underlying the merger
of companies, provided that a document containing information
relating to the offered securities or the issuer of such securities that is
deemed equivalent by the SFIC to those contained in the prospectus,
is already available to the investors concerned;

(d) when a company provides shares to its shareholders free of charge
from its assets other than from the share capital, or provides securities
in payment of dividend of the same class and type as the ones upon
which the dividend is paid;

(e) when the issuer or its affiliated company sells or provides securities to
their employees, executive officers, supervisory board members, or to
their former employees, executive officers, or supervisory board
members, provided that a) the issuer already has other securities
admitted for trading on a regulated market, and b) information con-
cerning the number and type of securities and the reasons and circum-
stances in which such securities have been sold or provided are
available.’

(iii)) Admission of securities to trading on a regulated market
7 Art. 21 (2) of the Act on the Capital Market.
8 Art. 21 (3) of the Act on the Capital Market.
9 Art. 22 (1) of the Act on the Capital Market.
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14. Special rules are set out with regard to trading on a regulated market. In
the course of an admission of securities to trading on a regulated market a
prospectus is not required to be issued in the following cases:

(a)

(b)

(©

(d)

(©

()

(2

()

if securities of the same class and type have already been admitted to
trading in the same regulated market, and within twelve months the
quantity of securities to be admitted shall not exceed 10 per cent of the
quantity of securities previously admitted to the regulated market;

if the securities issued to substitute securities of the same class and
type have already been admitted to trading in the same regulated
market, and if these substituted securities will not result, as a conse-
quence, in the increase of the issued equity capital;

when equity securities are offered in payment for acquiring any par-
ticipating interests in a corporation within the framework of a public
purchase offer, provided that a document containing information
relating to the offered securities or the issuer of such securities that is
deemed equivalent by the SFIC to those contained in the prospectus,
is already available to the investors concerned;

when equity securities are offered for payment underlying the merger
of companies, provided that a document containing information
relating to the offered securities or the issuer of such securities that is
deemed equivalent by the SFIC to those contained in the prospectus,
is already available to the investors concerned;

when a company provides shares to its shareholders, free of charge
from its assets other than from the share capital, or provides securities
in payment of dividend of the same class and type as the ones upon
which the dividend is paid, provided that these securities have already
been admitted to trading in the same regulated market;

when the issuer or its affiliated company sells or provides securities to
the issuer’s employees, executive officers, supervisory board members,
or to its former employees, executive officers, supervisory board
members, provided that securities of the same class have already been
admitted to trading in the same regulated market;

in connection with the admission of shares derived from the conver-
sion of certain securities, or from the exercise of rights afforded by
such securities, provided that securities of the same type or class have
already been admitted to trading in the same regulated market;

if these securities have already been admitted to trading in another
regulated market, provided:

(i) that these securities or securities of the same series have been
admitted to trading in another regulated market at least eigh-
teen months previously;

(i1) that a prospectus has already been published in accordance with
the laws of another Member State;
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(iii) that the requirements for keeping the securities in circulation
are properly satisfied;

(iv) that the person applying for admission to trading on a regulated
market publishes an executive summary in Hungarian. The
executive summary shall contain an indication of the venue
where the last issued prospectus and the most recent financial
information published under the obligation of regular disclo-
sure is made available to the investors for review. !

In the cases of points (e)—(h) the issuer or the person applying for admission
to trading on a regulated market shall disclose to the SFIC and make avail-
able to the investors affected information concerning the type and quantity
of the securities to be issued, and the reasons and circumstances in which
such securities are to be offered.!!

Issue program

15. Debt securities may also be offered to the public within the framework
of an issue program. An issue program may be devised to offer various
types of debt securities using various types of placement methods.!?

16. Anissue program shall mean an operation in which an issuer publicly issues
a series of debt securities or investment certificates of a close-ended investment
fund at certain intervals, the basic conditions of which are announced by the
issuer or the fund manager when the program is initiated, and where the issuer
or the fund manager specifies the individual characteristics of each issue.

Secondary securities

17. An investment service provider or a central depository that is autho-
rised to undertake subscription guarantees and to provide custodial ser-
vices for securities, or to provide securities account management services
may issue secondary securities — under an agreement with the issuer — on
the securities in their possession, and when so instructed by the owners of
the securities that were issued as part of a series.!?

18. Secondary securities shall contain: a) the name of the issuer; b) all com-
ponents of the underlying principal securities; c¢) the securities code of the
secondary securities; d) the place and date of issue of the secondary securi-
ties; e) the aggregate face value of the entire series in placement; f) the quan-
tity of securities in placement; and g) the signature of the issuer of printed
securities. !4

10° Art. 22 (4) of the Act on the Capital Market.
1 Art. 22 (6) of the Act on the Capital Market.
12° Art. 23 (2) of the Act on the Capital Market.
13" Art. 24 (1) of the Act on the Capital Market.
14° Art. 24 (2) of the Act on the Capital Market.

167



Prospectus for the Public Offering of Securities in Europe

168

During the life of secondary securities no rights may be exercised
through the underlying principal securities.'

Nullity

19. The subscription of securities, including the purchase contract, shall be
null and void in the absence of a prospectus approved by the SFIC and
without having published a public announcement, also without the involve-
ment of an investment service provider. !¢

20. Furthermore, the subscription of securities, including the purchase con-
tract, shall also be null and void where the shares of a privately held limited
liability company are offered publicly or presented for admission to trading
on a regulated market in the absence of a decision by the general meeting
for the company’s transformation.!”

21. In the above cases the issuer or the person requesting admission of the
securities to trading on a regulated market shall be subject to joint and
several liability for any and all damages sustained by the investors.!8

The approval of the SFIC
General remarks

22. The publication of the prospectus and the public offer shall be autho-
rised by the SFIC.

Application

23. The procedure of the authorisation by the SFIC can be initiated by
application.

24. The application shall contain the following: '

(i) adraft version of the prospectus;
(i1) adraft of the transcript of the public announcement;
(ii1) a draft of the subscription sheet, if placement takes place by subscrip-
tion;
(iv) adraft of the auction sheet, if placement takes place by auction;
(v) a draft of the transcript of the securities, or a draft of the written
instrument on dematerialised securities;
(vi) proof of payment of administration fees and service charges;
(vii) if the issuer is a business association or a cooperative, the instruments
of incorporation;

5 Art. 24 (3) of the Act on the Capital Market.
6 Art. 25 (1) of the Act on the Capital Market.
7 Art. 25 (1) of the Act on the Capital Market.
8 Art. 25 (2) of the Act on the Capital Market.
9 Art. 38 (1) of the Act on the Capital Market.
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(viii) theissuer’s resolution on the public offer;

(ix) in connection with the public offering of the shares of a privately held
limited liability company, or their admission to trading on a regulated
market, the resolution of the general meeting concerning the amend-
ment of the instruments of incorporation;

(x) thecontract between the investment service provider hired to organise
and execute the marketing procedure and the issuer, or a draft agree-
ment, or the contracts between the various investment service
providers participating in the marketing procedure.

25. Upon the request of an issuer that has its head office in a third country
the SFIC may authorise publication of a prospectus if it pertains to securi-
ties planned to be offered to the public in Hungary, or requesting admission
to trading on a regulated market in Hungary, and if the prospectus:

(i) isin compliance with the regulations of the European Union; or
(i1) is in compliance with standards set by international organisations,
including the IOSCO disclosure standards, and
(iii) the requirements concerning the information contained in the
prospectus, including information of a financial nature, are equiva-
lent to the requirements under the Act on the Capital Market.?

Supporting documents

26. When requested by the SFIC the issuer, the offeror, the person request-
ing admission of the securities to trading on a regulated market and the
broker/dealer, furthermore, the auditors and executive officers of these
persons, their owners holding a controlling interest, or the legal person in
which the issuer, the offeror, the person requesting admission of the secur-
ities to trading on a regulated market, and the broker/dealer holds a con-
trolling interest, must provide proof in the form of data and documents to
verify the information contained in the prospectus.?!

Higher-than-average risk

27. Where investment in any particular security carries higher-than-
average risks from the investor’s point of view, in particular (i) if the issuer
of debt securities operates for less than one year; (ii) if following the issue
of debt securities the amount of credit liabilities of the issuer is in excess
of the issuer’s equity capital; or (iii) if the liability of the issuer, the offeror,
the person requesting admission of the securities to trading on a regu-
lated market and the broker/dealer is not joint and several, the SFIC
shall instruct the issuer, the offeror or the person requesting admission of
the securities to trading on a regulated market to expressly indicate such

20 Art. 37 (1) of the Act on the Capital Market.
2l Art. 38 (2) of the Act on the Capital Market.
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exposure in the beginning of the prospectus and in all announcements
and advertisements.??

Corrections

28. The issuer, the offeror, the person requesting admission of the secur-
ities to trading on a regulated market and the broker/dealer must
immediately notify the SFIC in the event of becoming aware of any fact
or circumstance during the authorisation procedure that facilitates
corrections (revision, amendment) to be made in the draft prospectus
submitted.??

Procedural deadline for the SFIC

29. In general the SFIC shall give the authorisation in ten business days. In
case of the first public offer of the issuer the deadline is twenty business
days. During this time the SFIC examines whether the legal conditions are
complied with in order to authorise the publication of the prospectus and
public offer.*

30. The SFIC may request additional documents in a further ten business
days. The deadline starts when the application arrives at the SFIC. The pro-
cedure deadline cannot be extended.

Refusal of the application

31. The SFIC shall refuse to grant authorisation if the prospectus does not
conform to the provisions of this Act and other legal regulations, or if
the intended purpose of the placement is to misuse some right, or if the
broker/dealer or the issuer fails to comply with the measures required by the
SFIC in the course of the procedure.?

Validity of the prospectus

32. The prospectus shall remain valid for twelve months. The securities may
be offered to the public or admitted to trading on a regulated market within
twelve months of the date of publication of the prospectus, within the
validity period of the prospectus.?

33. An abridged prospectus published within the framework of an issue pro-
gramme shall also remain valid for twelve months. In connection with the
placement of mortgage bonds by way of a progressive issue, or if they are
offered at least twice within a twelve-month period, the abridged prospectus

22 Art. 38 (4) of the Act on the Capital Market.
23 Art. 38 (5) of the Act on the Capital Market.
24 Art. 38 (3) of the Act on the Capital Market.
25 Art. 38 (5) of the Act on the Capital Market.
26 Art. 31 (1) of the Act on the Capital Market.
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shall be valid until the conclusion of the entire offering procedure, with the
exception that the last procedure for placement must commence within
twelve months.?’

34. The registration document shall also remain valid for twelve months if
the issuer is in compliance with the obligation of disclosure specified in the
rules concerning summary report.?®

35. Consequently, if the issuer has a registration document that has been
approved within the previous twelve months, it is sufficient to publish the
securities list and the executive summary for the public offering of securi-
ties. In this case the securities list shall indicate all changes of importance
that took place pertaining to the issuer since the approval of the registration
document, and which may have any bearing on the assessment of the issuer.
The registration document accompanied by the securities list and the exec-
utive summary authorised in a separate procedure shall be considered to
constitute a valid prospectus.?

Content and format, language and supplements of the prospectus
Content

36. The Prospectus Directive and the Act on the Capital Market establish
requirements in relation to the content of the prospectus. The requirements
aim to support the unified and common standards for prospectuses.

General requirements

37. All prospectuses must include the information necessary for investors to
be able to make an informed assessment of the issuer, or the person who has
provided guarantees for the commitments embodied in securities, in terms
of market position, financial standing, business and legal aspects, any fore-
seeable future developments and the prospects of the issuer and of the
rights attaching to such securities.®®

38. All data, information, statements and analysis contained in a prospec-
tus for public offering, or in an announcement published in relation to such
a prospectus or the securities to which it pertains, must be true and correct,
and shall be sufficient to achieve the objective defined above.?!

39. The prospectus or the public announcement must not contain any
misleading information, nor any statement and/or analysis likely to draw a

27 Art. 31 (2) of the Act on the Capital Market.
28 Art. 31 (3) of the Act on the Capital Market.
2 Art. 31 (4) of the Act on the Capital Market.
30 Art. 26 (1) of the Act on the Capital Market.
31 Art. 26 (2) of the Act on the Capital Market.
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misconclusion, and must not conceal any fact that might jeopardise the
objective described above.*

Parts of the prospectus

40. Each prospectus shall consist of a registration document, a securities
list and the executive summary. The prospectus may also be prepared in a
single consolidated document (consolidated prospectus).3

41. It is not necessary to include an executive summary in a prospectus that
is made in connection with the admission of debt securities to trading on a
regulated market where the nominal value of these securities is at least
€50,000, or its equivalent in any other currency translated by the official
Hungarian National Bank exchange rate in effect on the day of placement,
not including when the securities are planned for admission to trading on a
regulated market in Hungary as well and the prospectus is prepared in a
language other than Hungarian.3*

(1) The content of the executive summary

42. The executive summary shall contain concise information in a clear and
understandable fashion, in the original language of the prospectus, con-
cerning the issuer or the person who has provided guarantees for the com-
mitments embodied in securities, and concerning the key characteristics
and main risks of the securities.

43. Moreover the executive summary shall also contain an indication:

(a) that the executive summary is the introductory part of the prospectus;

(b) that investment decisions should be made in full knowledge of the
prospectus;

(c) if any action is filed in connection with the information contained in
the prospectus, national laws of the Member State may require
that the plaintiff bears the costs of the translation of the prospectus
before the judicial proceedings; and

(d) the person undertaking responsibility for the contents of the execu-
tive summary, or the person translating the executive summary shall
be subject to liability for damages sustained by the investor, if the
executive summary is misleading or inaccurate, or if it is not in
harmony with other segments of the prospectus.’

The manner of indicating the information in the prospectus

44. If the quantity or final offer price of the securities offered cannot be dis-
closed in the prospectus, then:

32 Art. 26 (3) of the Act on the Capital Market.
3 Art. 26 (4) of the Act on the Capital Market.
3 Art. 26 (5) of the Act on the Capital Market.
35 Art. 27 (1) of the Act on the Capital Market.
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(a) the maximum price of the securities must be indicated along with the
criteria or conditions, based upon which the quantity or final offer
price of the securities offered is determined; or

(b) the investor shall be given the opportunity to withdraw his offer for
the purchase of securities within two business days following disclo-
sure of the final offer price or the quantity of securities offered.*

45. The final offer price of the securities or the quantity of securities offered
must be made available to the public. The SFIC shall be informed without
delay.?’

Authorisation for leaving out some information

46. The SFIC may authorise leaving out certain information from the
prospectus, if:

(a) publishing the information in question is against public interest;

(b) publishing the information in question is likely to cause serious harm
to the issuer and leaving it out is not misleading in terms of the assess-
ment of the issuer, the offeror or the person who has provided guaran-
tees for the commitments embodied in securities, or for the assessment
of the rights afforded by such securities;

(c) the information is insignificant for the purposes of offering and it has
no bearing concerning the assessment of the financial position of the
issuer or the person who has provided guarantees for the commit-
ments embodied in securities.®

47. Where information that is prescribed mandatory by law cannot be con-
strued with respect to the issuer’s scope of activities or the securities, the
prospectus shall contain information that is similar and is able to reflect
special characteristics of the issuer or the securities.>

Reference

48. The prospectus may contain the necessary information by way of refer-
ence. Reference may only be made to documents that have been approved by
or notified to the SFIC, and that have been published previously or simulta-
neously with the prospectus. Where any part of the information is incorpo-
rated in the prospectus by reference, a cross-reference list must be provided
in order to enable investors to identify easily specific items of information.*

49. The executive summary shall not incorporate information by reference.*!

36 Art. 27 (2) of the Act on the Capital Market.
37 Art. 27 (3) of the Act on the Capital Market.
3 Art. 27 (7) of the Act on the Capital Market.
3 Art. 27 (8) of the Act on the Capital Market.
40 Art. 28 (1) of the Act on the Capital Market.
41 Art. 28 (2) of the Act on the Capital Market.
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Format

50. Detailed measures regarding the format and contents of prospectuses
are not contained in the Prospectus Directive. Instead, the Commission
Regulation (EC) No. 809/2004 (further: the ‘Prospectus Regulation’)
approved by Member States in accordance with the terms of the Directive,
prescribes in detail the information that will need to be contained in a
prospectus. This includes the format of the documents.*?

The Prospectus Regulation sets out different minimum disclosure
requirements for different products being offered or admitted to trading,
depending on the type of information needed by investors in each case.

Supplements
Procedure rules
(1) Procedure initiated by the SFIC

51. If the SFIC learns about any material fact or circumstance between the
time of authorisation for publication and the closing of the marketing pro-
cedure or the trading of securities in a regulated market that warrants any
supplement to the prospectus or the abridged prospectus, the SFIC shall
order them to be supplemented upon a hearing with the issuer and the
broker/dealer.*

(i1) Supplement further to application by the issuer

52. The issuer, the offeror, the person requesting admission of the securities
to trading on a regulated market and the broker/dealer must take immedi-
ate measures for supplementing the prospectus or abridged prospectus
upon learning of any material fact or circumstance between the time of
authorisation and the closing of the marketing procedure, or the com-
mencement of trading of the securities in a regulated market that warrants
any supplement to the prospectus or to the abridged prospectus.*

(iii) Assessment of the supplements

53. The publication of any supplement to the prospectus or the abridged
prospectus shall be subject to authorisation by the SFIC. Authorisation
of the publication of these supplements shall be subject to the provisions
for the authorisation of publication of the prospectus, with the exception
that the SFIC makes a decision concerning the application within seven
business days.*’

42 Art. 25 and 26 of the Prospectus Regulation.
4 Art. 32 (1) of the Act on the Capital Market.
4 Art. 32 (2) of the Act on the Capital Market.
4 Art. 32 (3) of the Act on the Capital Market.
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54. The issuer and the broker/dealer shall promptly notify the public con-
cerning the supplement of the prospectus as authorised by the SFIC under
the provisions governing the publication of prospectuses.*

(iv) Possible suspension of the marketing procedure

55. In the above cases the SFIC may order the suspension of the marketing
procedure until the supplement is published.*’

Liability in connection with suspension
(i) Right of withdrawal

56. If any supplement is added to the prospectus during the marketing pro-
cedure or prior to the commencement of trading in a regulated market, any
investor who has entered into an agreement to subscribe or purchase secur-
ities before the supplement was made available to the public shall be entitled
to withdraw his declaration of acceptance or to avoid the agreement.

57. The investor may exercise the right of avoidance within fifteen days
from the date when the supplement was published. In the event of cancella-
tion the issuer, the offeror, the person requesting admission of the securities
to trading on a regulated market, and the broker/dealer shall be under joint
and several liabilities to compensate the investor for all costs and damages
sustained in connection with the subscription or purchase.

58. An allocation procedure may not be initiated for a period of fifteen days
following the publication of the supplement.*

Language
Securities offered only in Hungary

59. Where an applicant that has its registered office in Hungary or in a third
country intends to offer securities to the public or to request admission to
trading on a regulated market only in Hungary, the prospectus shall be pre-
pared in a language approved by the SFIC.#

Securities offered in Member States excluding Hungary

60. Where an offer to the public is made or admission to trading on a regu-
lated market is sought in one or more Member States excluding Hungary,
the prospectus shall be drawn up either in a language accepted by the com-
petent supervisory authorities of those Member States or in a language cus-
tomary in the sphere of international finance, at the choice of the
applicant.>

46 Art. 32 (4) of the Act on the Capital Market.

4T Art. 32 (5) of the Act on the Capital Market.

4 Art. 33 (1) of the Act on the Capital Market.

4 Art. 43 (1) of the Act on the Capital Market.
30" Art. 43 (2) of the Act on the Capital Market.
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61. If, in the application of the above case, the applicant chooses a language
that is considered customary in the sphere of international finance, an exec-
utive summary must be submitted to the SFIC translated into the language
of the Member State concerned, if it is required according to the regula-
tions in effect in that Member State.”!

62. In connection with its proceedings referred to in points 59 and 60,
above, the SFIC may prescribe that the prospectus shall also have to be
drawn up in a language accepted by the SFIC or in a language customary in
the sphere of international finance, at the choice of the applicant.>?

Securities offered in Hungary as well as in other Member States

63. Where an offer to the public is made or admission to trading on a regu-
lated market is sought in Hungary and in any other Member States, the
prospectus shall also have to be drawn up in a language accepted by the
SFIC and either in a language accepted by the competent supervisory
authority of that Member State or in a language customary in the sphere of
international finance, at the choice of the applicant.*

Other cases

64. Where an offer to the public is made in Hungary and the issuer draws up
the prospectus in a language other than Hungarian, the executive summary
must be prepared in Hungarian as well. If the issuer, the offeror, or the
person requesting admission of the securities to trading on a regulated
market publishes the prospectus in Hungary by authorisation of the com-
petent supervisory authority of another Member State, the executive
summary must be prepared in Hungarian as well.>

65. Where admission to trading on a regulated market is sought with
respect to debt securities whose nominal value is at least €50,000, or its
equivalent in any other currency translated by the official MNB exchange
rate in effect on the day of placement, the prospectus shall be drawn up
in a language accepted by all competent supervisory authorities con-
cerned or in a language customary in the sphere of international finance.
Where admission to trading on a regulated market is sought in Hungary
and the prospectus is drawn up in a language other than Hungarian, the
executive summary must be prepared and published in Hungarian as
well.>

31 Art. 43 (3) of the Act on the Capital Market.
32 Art. 43 (4) of the Act on the Capital Market.
33 Art. 43 (5) of the Act on the Capital Market.
3 Art. 43 (6) of the Act on the Capital Market.
35 Art. 43 (7) of the Act on the Capital Market.
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Publication and advertisements
Method of publication
Rules of publication

66. With the consent of the SFIC, the prospectus shall be published before
the opening of the placement procedure, or before the commencement of
trading on a regulated market:

(a) in one or more of the following media:

¢ in a daily newspaper of nationwide circulation; or

¢ on the website of the issuer, and of the broker/dealer, if applica-
ble; or

e on the website of the regulated market where the securities in
question are traded; or

e on the SFIC’s website, if the SFIC provides such service in com-
pliance with the obligation of publication prescribed in the Act
on the Capital Market.

or

(b) itshall be distributed free of charge at all sales locations, at the issuer’s
registered office or in the designated areas of a regulated market.*

67. If the issuer publishes the prospectus at all sales locations, or in a daily
newspaper of nationwide circulation, the SFIC may order the issuer to
display the prospectus also on its website.

68. With respect to the publication in a daily newspaper, the prospectus
shall be published in all Member States where the securities are offered pub-
licly, or presented for admission to trading on a regulated market, in at least
one daily newspaper of broad circulation.’’

69. Where a prospectus is published through electronic channels, the issuer,
the offeror, the person requesting admission of the securities to trading on a
regulated market, or the broker/dealer shall supply a printed version as
well, free of charge, upon the investor’s request. When published through
electronic channels easy access to the prospectus must be ensured until the
securities to which it pertains are in circulation.®®

70. If the prospectus is comprised of separate documents, or it contains any
reference, these documents and the information may be published sepa-
rately. In this case each document shall contain an indication as to the place
where the other documents or the entire prospectus is available for review.>

36 Art. 34 (3) of the Act on the Capital Market.
57 Art. 34 (6) of the Act on the Capital Market.
8 Art. 34 (7) and (8) of the Act on the Capital Market.
3 Art. 34 (9) of the Act on the Capital Market.
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71. The prospectus and the amendments of the prospectus must be pub-
lished as authorised by the SFIC in terms of content and form, inside the
validity period of the prospectus.®

72. The SFIC shall display on its website the information it has received
from the persons subject to the obligation of publication concerning their
means of compliance with the obligation of publication.®!

Date of publication

73. Where a securities series is offered to the public at the time of issue and
the duration of the marketing procedure is less than six business days, the
prospectus shall be published at least six business days before the conclu-
sion of the marketing procedure.®?

Advertisement

74. Any type of document — other than a prospectus, abridged prospectus or
a public announcement — relating to an offer to the public of securities pub-
lished by the issuer, the offeror, an investment service provider functioning
as broker/dealer or underwriting subscription guarantees, or by the person
requesting admission of the securities to trading on a regulated market for
the information of investors, shall be considered an advertisement.5?

All documents specified above shall be clearly recognisable as advertise-
ments.

75. The information contained in an advertisement shall not be inaccurate,
or misleading. This information shall also be consistent with the informa-
tion contained in the prospectus.**

76. Advertisements shall state that a prospectus relating to an offer to the
public of securities has been or will be published and indicate where
investors are or will be able to obtain it.%

77. The draft of all advertisements shall be submitted to the SFIC at least
five business days before the conclusion of the marketing procedure or
before the commencement of trading on a regulated market. The SFIC may
ban the publication of the advertisement if it contains any information that
is in conflict with the draft version submitted and approved for publication
as well as any information that is misleading.

%0 Art. 34 (10) of the Act on the Capital Market.
1 Art. 34 (11) of the Act on the Capital Market.
92 Art. 34 (2) of the Act on the Capital Market.
93 Art. 35 (1) of the Act on the Capital Market.
% Art. 35 (3) of the Act on the Capital Market.
%5 Art. 35 (4) of the Act on the Capital Market.
% Art. 35 (5) of the Act on the Capital Market.
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78. The SFIC’s failure to respond within five business days following sub-
mission of the advertisement shall be construed as approval for publication
under the legal provisions governing the powers and jurisdiction of the
SFIC.%7

Use of the prospectus approved in other (non-EU) countries
A prospectus already authorised in other Member States

79. An issuer that has a registered office in Hungary may submit the
prospectus or abridged prospectus for authorisation to the competent
supervisory authority of another Member State of the European Union, if:

(i) it pertains to debt securities with a nominal value of at least €1,000 or
its equivalent in any other currency translated by the official
(National Bank of Hungary) exchange rate in effect on the day of
placement; or

(i1) it pertains to debt securities giving the right to acquire any securities
or money as a consequence of their being converted or the rights con-
ferred by them being exercised, provided that the issuer of these secu-
rities and the issuer of the securities to be obtained is not the same, or
that the issuers do not belong to the same group of companies.®®

80. Within the meaning of the above rule, the issuer, the offeror or the
person requesting admission of the securities to trading on a regulated
market may file for authorisation for the publication of a prospectus or
abridged prospectus in the Member State in which the securities are
planned to be offered to the public, or in which their admission to trading
on a regulated market is requested.®

Referring the application to the competent authority of another Member State

81. The SFIC may forward an application for authorisation to the compe-
tent supervisory authority of another Member State subject to approval by
the competent supervisory authority of that other Member State. The SFIC
shall inform the applicant concerning the transfer of his application for
authorisation within three business days following the date of its decision.”

82. The SFIC may authorise publication of a prospectus or abridged
prospectus upon an application submitted to the competent supervisory
authority of another Member State when requested by the competent super-
visory authority of that other Member State. The time limit for adopting a

7 Art. 35 (6) of the Act on the Capital Market.
% Art. 36 (3) of the Act on the Capital Market.
9 Art. 36 (4) of the Act on the Capital Market.
70 Art. 39 (1) of the Act on the Capital Market.
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decision for the granting or refusal of the authorisation shall commence on
the day when the competent supervisory authority of the other Member
State notifies the applicant concerning the transfer of his application.”

Official certificate by the SFIC

83. The SFIC shall provide an official certificate at the request of the appli-
cant to the competent supervisory authority of another Member State to
verify that the prospectus or abridged prospectus has been authorised
under this Act for publication within the preceding twelve months and is in
compliance with the regulations of the European Union. Together with the
official certificate the SFIC shall also send to the competent supervisory
authority of the other Member State the prospectus and — if required by the
regulations of that Member State — the executive summary the applicant
has submitted translated into another language.”

84. If the SFIC has authorised leaving out any information from the prospec-
tus, this shall be indicated — including the reasons — in the official certificate.”

85. The SFIC shall send the official certificate to the competent supervisory
authority of another Member State within three business days from the
date of receipt of the request, or if the request was submitted together with
the application for authorisation of the prospectus for publication, on the
business day that follows the date of authorisation of the prospectus for
publication.”

Sanctions
Authority measures

86. If the SFIC finds that an issuer or broker/dealer that is established in
another Member State is in violation of the regulations on public offering,
or that the issuer of securities that has been admitted to trading on a regu-
lated market in Hungary has breached the obligations relating to keeping
the securities in circulation, it shall notify the competent supervisory
authority of the Member State where the issuer is established.”

87. If the issuer or broker/dealer fails to terminate its unlawful conduct in
spite of or in the absence of, any measures taken by the competent supervi-
sory authority of the Member State where the issuer is established upon the
notice above, the SFIC shall take the measures necessary for the protection

71 Art. 39 (2) of the Act on the Capital Market.
72 Art. 40 (1) of the Act on the Capital Market.
73 Art. 40 (2) of the Act on the Capital Market.
74 Art. 40 (3) of the Act on the Capital Market.
75 Art. 399 (3) of the Act on the Capital Market.
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of investors. The SFIC shall notify the competent supervisory authority of
the other Member State prior to taking the measures. The SFIC shall notify
the European Commission concerning the measures taken.’®

88. The SFIC shall assess and weigh the data and information available and
shall take measures and/or impose sanctions consistent with the gravity of
the violation, breach or negligence in relation

(i) tothe operation of the institution in question;
(ii) to the clients of the institution; or
(iii) to the operation of the capital markets.””

89. The SFIC shall have powers to take the following measures and/or to
impose the following sanctions in connection with the obligation of
prospectus publication: (i) impose fines in the cases and in the measure pre-
scribed by law;’® (ii) suspend the offering and subscription of securities and
the trading of investment instruments;’ (iii) initiate procedures with other
competent authorities;3 (iv) if before the closing of the marketing proced-
ure the SFIC learns about any material fact or circumstance, based on
which authorisation for the publication of the prospectus should have been
rejected or that is of significant injury to the investors’ interests, the SFIC
shall withdraw its authorisation granted for the publication of the prospec-
tus and shall compel the issuer and the broker/dealer to terminate the mar-
keting procedure within the prescribed deadline;3! (v) in the event of any
failure to comply with the obligation of public disclosure as prescribed in
the Act on the Capital Market, the SFIC shall publish the information to
which the failure pertains in accordance with Section 40 at the expense of
the defaulting party.$?

If there is a lawsuit filed for the review of the SFIC’s decision defined in
point (v) above, the court shall rule on the case in an expedited proceeding.
The hearing shall be scheduled on or before the eight days following the
date on which charges are filed at the court, if no other action is required.®

90. If the offering of the securities contained therein took place in violation
of law, and there is reasonable cause to retain such securities on the account
in order to prevent any injury to third parties a further sanction may be that
the SFIC restrict access to the account.®

76 Art. 399 (4) of the Act on the Capital Market.

77 Art. 399 (5) of the Act on the Capital Market.

78 Art. 400 (1) point m) of the Act on the Capital Market.
7 Art. 400 (1) point n) of the Act on the Capital Market.

80" Art. 400 (1) point p) of the Act on the Capital Market.

81 Art. 400 (1) point v) of the Act on the Capital Market.

82 Art. 400 (1) point w) of the Act on the Capital Market.
8 Art. 400 (2) of the Act on the Capital Market.

8 Art. 400 (5) point a) of the Act on the Capital Market.
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Supervision fines

91. Among other issuers, investment service providers shall be subject to a
fine imposed by the SFIC for any violation, circumvention, evasion, non-
fulfilment or late fulfilment of the obligations set out in the Act on the
Capital Market and in legal regulations enacted under its authorisation.®’

92. The amount of a fine shall be determined according to the gravity of
non-compliance with the requirements laid down in the Act on the Capital
Market, in specific other legislation and/or in the SFIC resolutions, or to
the weight of negligence and the financial advantage received.3¢

93. The amount of the fine shall be between HUF 200,000 and 10 million
(approx. €780-38,500) for any breach of, negligence or partial compliance
with the obligations relating to public offerings and prospectuses.?’

Prospectus liability

94. The issuer and the broker/dealer (or the broker/dealer acting as the
syndicate leader where applicable), the person who has provided guaran-
tees for the commitments embodied in securities, the offeror or the person
requesting admission of the securities for trading on a regulated market,
shall be subject to joint and several liability for any and all damage
caused to an investor by supplying misleading information or by conceal-
ing material information in connection with the offering of securities.
The prospectus shall contain precise information concerning the
person who/that is held liable for the contents of the prospectus or any
part of it, including the name and address of this person and his role in
the offering procedure. The liability of any person shall cover all informa-
tion contained in the prospectus, as well as the lack of any necessary
information.%8

95. A signed declaration of liability shall be annexed to the prospectus by
all persons held liable above. The declaration shall stipulate that all data
and information in the prospectus are true and correct, and that it contains
all information necessary for investors to make an informed assessment of
the issuer or the person who has provided guarantees for the commitments
embodied in securities and the securities to which it pertains.®

96. No civil liability shall attach to any person solely on the basis of the
executive summary, including the translation thereof into any language,

85 Art. 405 (1) of the Act on the Capital Market.
6 Art. 406 (1) of the Act on the Capital Market.
87" Art. 406 (2) of the Act on the Capital Market.
8 Art. 29 (1) of the Act on the Capital Market.
8 Art. 29 (2) of the Act on the Capital Market.

%



Hungary

unless it is misleading, inaccurate or inconsistent when read together with
the other parts of the prospectus.

97. The person referred to above shall be subject to the liability defined
under Section 29 of the Act on the Capital Market for five years from the
publication of the public announcement to which it pertains. This liability
cannot be validly excluded or limited.*®

Rules applicable to transactions and securities not subject to the Directive and
the Regulation

98. Article 1(2) of the Prospectus Directive lists the securities which are not
subject to it. However, the Act on the Capital Market sets out special rules
in connection with some securities that are not covered by the Prospectus
Directive. These are the (i) securities of international financial institutions;
(i1) securities of credit institutions; (iii) securities of local governments.

99. In connection with the offering of debt securities to the public or their
admission to trading on a regulated market by the international financial
institutions referred to in Schedule No. 1 to the Act on the Capital Market,
or by any public international bodies of which one or more Member States
are members, if they are offered or admitted to trading on a regulated
market only in Hungary, instead of the prospectus a public offer prospectus
approved by the SFIC may be published.”!

100. In connection with the offering of debt securities issued by credit insti-
tutions to the public or their admission to trading on a regulated market, if
they are offered or admitted to trading on a regulated market only in
Hungary, the same rule may be used as above, i.e. instead of a prospectus a
public offer prospectus may be published:

(a) in the case of similar securities offered within the framework of an
issue programme, if these securities:
e are not subordinated, convertible or exchangeable;
e donot give a right to subscribe to or acquire other types of secu-
rities and are not linked to a derivative instrument;
e constitute reception of repayable deposits; and
e are covered by a deposit guarantee scheme of the National
Deposit Insurance Fund.

(b) in the case of similar securities offered within the framework of an
issue programme, if the issue price of all securities offered remains
below €50 million within a twelve-month period following the initial
offering, or its equivalent in another currency as translated by the

% Art. 29 (3) of the Act on the Capital Market.
91 Art. 45 (1) of the Act on the Capital Market.
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official National Bank exchange rate in effect on the day when the
decision for offering has been adopted, and these securities:
e are not subordinated, convertible or exchangeable;
e donot give a right to subscribe to or acquire other types of secu-
rities and that they are not linked to a derivative instrument.°?

The public offer prospectus shall remain in effect for twelve months from
the date of the SFIC’s approval.®?

101. In connection with the offering of debt securities issued by a local gov-
ernment or by the regional or local authorities of any Member State of the
European Union or securities guaranteed by a local government or by the
regional or local authorities of any Member State of the European Union
to the public or their admission to trading on a regulated market, if they are
offered or admitted to trading on a regulated market only in Hungary,
instead of the prospectus the issuer may draw up a special prospectus; a
template thereof is annexed to the Act on the Capital Market.>*

Conclusion

102. The Prospectus Directive creates a new and flexible system for the
authorisation of prospectuses in the European Union. Hungary has
modified its capital market regulations in order to fulfil the requirements of
the European Union. The new ‘passport system’ was available from 1 July
2005. The benefit to Hungarian issuers wishing to raise capital using this
‘passporting’ facility is significant.

92 Art. 45 (2) of the Act on the Capital Market.
93 Art. 45 (3) of the Act on the Capital Market.
% Art. 46 of the Act on the Capital Market.
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Introduction

1. The financial law of the Republic of Latvia (hereinafter ‘Latvia’) consists
of a number of laws, regulations and instructions, most of which are
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adopted by the Financial and Capital Market Commission, the Latvian
Central Depository and the market makers.

Alllaws applicable to the securities market in Latvia may be divided into
the following categories:

(1) laws (adopted by the Parliament) and regulations (adopted by the
Cabinet of Ministers);
(i1) regulations adopted by the Financial and Capital Market
Commission (‘Commission’);
(iii) rules, instructions adopted by the Riga Stock Exchange (hereinafter
‘RSE’) and Latvian Central Depository (hereinafter ‘LCD’).

The main body of legislation governing the securities market is the
Financial Instruments Market Law, adopted on 20 November 2003,
effective as of 1 January 2004 (hereinafter ‘Financial Instruments Law’). It
is a comparatively new law, which replaces and supplements the old Law on
Securities; however, since its adoption it has been amended five times. The
Financial Instruments Law complies to a large extent with the requirements
of the European Union financial services legislation, of which the most
important are requirements for the financial instruments to be listed in the
Main List and information to be disclosed thereto; requirements for the
prospectuses regarding the public offer of transferable securities; require-
ments for the use of inside information and prohibition of market manipu-
lations.

Participants in the financial instruments market in Latvia are credit
institutions providing investment services or ancillary (non-core) invest-
ment services, investment brokerage firms, issuers, investors, companies
that pursuant to law are entitled to manage collective investment undertak-
ings, market makers, the Latvian Central Depository and other persons
who engage in the activities governed by the Financial Instruments Law.!

The Financial Instruments Law governs the procedure by which financial
instruments are publicly offered and circulated, investment services and
ancillary (non-core) investment services provided, and participants in the
financial instruments market licensed and supervised, and establishes the
rights and obligations of participants in the financial instrument market.

The Financial Instruments Law regulates the public circulation of only
those financial instruments included in the regulated market.

The Law on Investment Management Companies, adopted 18 Decem-
ber 1997, effective as of 1 July 1998, provides that the main activity of
investment management companies is investment fund management; in
addition this Law sets forth requirements under which the investment man-

! Financial Instruments Market Law, adopted on 20 November 2003, effective as of
1 January 2004, Art. 1
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agement companies may perform individual management of investors’
financial instruments in accordance with the investor’s authorisation; and
may provide consultation on investments in financial instruments.

The Investor Protection Law, adopted 8 November 2001, effective as of
1 January 2002, established a mandatory investor protection scheme concern-
ing compensation of investors who have invested in financial instruments.

The Law on the Prevention of Laundering of Proceeds Derived from
Criminal Activities, adopted 18 December 1997, effective as of 1 June 1998,
determines the duties and rights of the persons referred to in this Law, and
their supervisory and control authorities, regarding the prevention of laun-
dering proceeds from crime.

Apart from specific provisions established in the Financial Instruments
Law, in relation to corporate and shareholder matters, brokerage compa-
nies and credit institutions are governed by the Commercial Law, adopted
13 April 2000, effective as of 1 January 2002, and the Group of Companies
Law, adopted 23 March 2000, effective as of 27 April 2000.

A separate law regulates the issuance of mortgage bonds, the Law on
Mortgage Bonds, adopted 10 September 1998, effective as of 13 October
1998. The issue and circulation of mortgage bonds is regulated by this law
and the Financial Instruments Law.

Brokerage companies and credit institutions that provide investment
services in respect of the financial instruments admitted to trading on the
regulated market shall comply with the regulations of the respective person
organising the market; and brokerage companies and credit institutions
that provide investment services in respect of the financial instruments reg-
istered with the LCD shall comply with the regulations of the LCD.

RSE, the only market maker in Latvia, adopts rules on requirements set
forth for the issuers and financial instruments being listed at the RSE, as
well as rules of trading. The rules and instructions of the LCD provide pro-
visions on keeping, registering, clearing and settlement of financial instru-
ments in Latvia.

One of the most relevant regulatory enactments as regards the preparation
and issuing of prospectuses is RSE Rules on Listing and Trading of Financial
Instruments on the Markets Regulated by the Exchange, approved by the
RSE Management Board meeting on 18 May 2007 (hereinafter ‘RSE Rules’).

Competent authority
Financial and Capital Market Commission

2. The Financial and Capital Market Commission was established and
operates according to the Law on Financial and Capital Market
Commission, adopted 1 June 2000, effective as of 1 July 2001.
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The target of the Commission’s activities is to protect the interests of
investors, depositors and the insured, and to promote the development and
stability of the financial and capital market, i.e. the Commission is the
supervisor of the financial market. The Commission has authority:

(1) to issue regulations and directives, governing activities of financial
and capital market participants;

(ii) to request and receive information necessary for the execution of its
functions from financial and capital market participants;

(iii) to, in cases stipulated under the regulations, set forth restrictions on
the activities of financial and capital market participants;

(iv) toexamine compliance of the activities of financial and capital market
participants with the legislation, and regulations and directives of the
Commission;

(v) to apply sanctions set forth by the regulatory requirement to financial
and capital market participants and their officials, if the said require-
ments are violated;

(vi) to participate in the general meeting of financial and capital market
participants, to initiate meetings of financial and capital market par-
ticipants’ management bodies, specify items for their agenda, and par-
ticipate therein;

(vil) to request and receive, from the Commercial Register and other
public institutions, any information required for execution of its func-
tions free of charge;

(viii) to cooperate with foreign financial and capital market supervision
authorities and, by mutual consent, exchange information necessary
to execute its functions set forth by law.?

Riga Stock Exchange (RSE)

3. The RSE is the sole market maker in Latvia. According to the Financial
Instruments Law, one of the market maker’s functions is to supervise the
issuers of financial instruments admitted to trading on the market maker’s
regulated markets. Thus the RSE is also a supervisor.

Latvian Central Depository (LCD)

4. The LCD is a company that makes book entries of and accounts for the
financial instruments that are in public circulation in the Republic of
Latvia, and ensures the settlement of financial instruments and cash in
transactions in financial instruments on the regulated market, as well as

2 Law on the Financial and Capital Market Commission, adopted on June 12000, in effect
as of July 1 2001, Art. 7.
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the settlement of financial instruments among custodians.? According to
the Financial Instruments Law, one of the LCD’s functions is to control the
activities of the market participants in relation to rules and regulations
adopted by the LCD.

Procedures of prior approval and appeal
Public offer

5. According to the Financial Instruments Law a public offer may be made
only after the Commission’s permission to make a public offer has been
received and a prospectus has been published in compliance with the
requirements of the said law.*

An initial public offer (hereinafter ‘public offer’) means the provision of
information by the means of any intermediary regarding the conditions of
an offer and the offered transferable securities that allows investors to make
a decision on either purchasing or underwriting the securities.’

6. To receive permission to make a public offer, an issuer or a person
making the public offer shall submit an application to the Commission
together with two originals of the issue prospectus (prepared in accordance
with the Financial Instruments Law and the Prospectus Regulation) and
the text of the issue prospectus in an electronic form; and the decision of the
issuer on the issue of transferable securities and the public offer if the
person that makes a public offer is a legal entity.

The following information shall be provided by an issuer in the applica-
tion:

(1) issuer’s registration number, place and institution, name, legal
address, phone number, as well as fax number and email address (if
such exists);

(i1) the type of transferable securities, category, total number and the par
value of a single transferable security;
(iii) anticipated trade or distribution date;
(iv) countries in which an issuer or a person making a public offer intends
to offer transferable securities to the public.

w

Financial Instruments Market Law, adopted on 20 November 2003, effective as of
1 January 2004, Art. 1.

Financial Instruments Market Law, adopted on 20 November 2003, effective as of
1 January 2004, Art. 14 (1).

Financial Instruments Market Law, adopted on 20 November 2003, effective as of
1 January 2004, Art. 139.

Financial Instruments Market Law, adopted on 20 November 2003, effective as of
1 January 2004, Art. 14(2).
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7. The Commission shall review the application and the accompanying doc-
uments and take a decision on granting or refusing permission to make a
public offer within ten working days of the receipt of the documents
required by regulatory provisions, and prepared and formatted in compli-
ance with the requirements of regulatory provisions.”

If the Commission finds, on reasonable grounds, that the documents
submitted to it are incomplete or that supplementary information is
needed, it shall notify the issuer within ten working days of the submission
of the application. The time limits referred to above shall apply only from
the date on which such information is provided by the issuer or person
asking to make a public offer.

The time limits referred to above can be extended to twenty working
days by the Commission if the public offer involves securities issued by an
issuer who does not have any securities admitted to trading on a regulated
market and who has not previously offered securities to the public.

If the Commission fails to give a decision on the prospectus within the
limits laid down in the Financial Instruments Law, this shall not constitute
the right to make a public offer for an issuer or a person asking to make a
public offer. In this case the Commission shall send to an issuer or a person
asking to make a public offer an explanation about the suspension of the
application, indicating when the decision to allow a public offer or refusal
thereof will be taken.

The Commission shall decide to refuse permission where the submitted
documents contain information that fails to comply with the requirements set
out in the law and other regulatory provisions; and provide reasons regarding
the failure to comply with the requirements set out in regulatory provisions.

Upon deciding to grant permission to make a public offer, the prospec-
tus is considered to be registered with the Commission. The Commission
posts the text of the decision and of the issue prospectus on its website.’

Admission to trading

8. The Financial Instruments Law provides that the requirements for the
admission of financial instruments to trading on regulated markets shall be
established by the respective market maker. The decision on admitting
financial instruments to trading on regulated markets is taken by the man-
agement board of a market maker on the basis of an issuer’s application.’

7 Financial Instruments Market Law, adopted on 20 November 2003, effective as of
1 January 2004, Art. 14(4), (5).

8 Financial Instruments Market Law, adopted on 20 November 2003, effective as of
1 January 2004, Art. 14.

° Financial Instruments Market Law, adopted on 20 November 2003, effective as of
1 January 2004, Art. 41(5), (6).
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The issuer submits the application for the admission of financial instru-
ments to trading on the regulated market to a market maker not later than
three months from the registration of the prospectus with the Commission.
Within ten days from the date of receipt of the issuer’s application the
market maker makes a decision on admitting financial instruments to
trading on the regulated market.!°

RSE, the only market maker in Latvia, adopts rules on requirements set
forth for the issuers and financial instruments being listed at the RSE, as
well as rules of trading. RSE Rules set additional requirements that a
potential issuer or person making a public offer shall comply with.

Financial instruments may be listed and traded on the following RSE
lists:

(i) Main list;

(i1)) Second list;
(iii)) Debt securities list;
(iv) Investment fund list.

Listing is the inclusion of financial instruments on the RSE list and trading
with them. The listing procedure starts as of the moment when the issuer
has submitted to the RSE an application for the listing and trading of the
financial instruments issued by it (hereinafter ‘listing application’).!!

9. The RSE Management Board is also entitled to take conditional listing
decisions. Namely, if on the moment of submitting the listing application,
the issuer applying for listing, or the financial instruments issued by it, do
not conform to the provisions of the RSE Rules but the RSE Management
Board considers that the issuer and the financial instruments issued by it
will conform to the requirements for the issuers and financial instruments
set forth in the RSE Rules after the primary placement, public offering or
other activities that will be carried out after passing the listing decision,
before the term set in RSE Rules. In this resolution the RSE shall determine
the conditions to be met by the issuer, as well as the term for the fulfilment
of these conditions.'?

In addition to the above requirements, the issuer has to enter into the
listing agreement with RSE within five trading days as from the adoption of
the listing decision, but no later than three trading days prior to the listing

10 Financial Instruments Market Law, adopted on 20 November 2003, effective as of
1 January 2004, Art. 50(2).

' RSE Rules on Listing and Trading of Financial Instruments on the Markets Regulated by
the Exchange, approved by the RSE Supervisory Board meeting on 18 May 2007,
Art.9.1.2.

12 RSE Rules on Listing and Trading of Financial Instruments on the Markets Regulated
by the Exchange, approved by the RSE Supervisory Board meeting on 18 May 2007,

Art. 10.2.
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date. The agreement shall determine the obligation of the issuer to comply
with the RSE Rules. The RSE shall not commence trading with the financial
instruments of the issuer until the listing agreement is entered into.

10. The RSE Rules set forth different requirements as to the amount and
type of information to be submitted, depending upon the type of financial
instruments the issuer intends to trade and, subsequently, on which
trading list. As an insight, the following information is required to be sub-
mitted to the RSE if the issuer intends to trade shares on the RSE main

list:

)

(ii)

(iif)
(iv)

v)
(vi)

(vii)

(vii)

(ix)

a copy of the issuer’s registration certificate or similar document
which certifies the legal status of the issuer (the fact of registration),
certified by a public notary and information about the resolutions of
the managing institutions of the issuer that have been adopted before
submitting the listing application, but not yet registered with the
Commercial Register;

a copy of the Articles of Association/Charter of the issuer, certified
by a public notary;

the issuer’s management;

a copy of the issuer’s shareholders’ meeting resolution on amend-
ments to the Articles of Association/Charter and increasing of share
capital (not yet registered with the Commercial Registry), as well as a
copy of the proposal for the amendments to the Articles of
Association/Charter approved by the management board of the
issuer;

copies of annual reports certified by a certified auditor (also in elec-
tronic form) for the last three years;

issue prospectus or an equivalent document, also in electronic form,
that has been drawn up and registered in compliance with the provi-
sions of the Financial Instruments Law;

if an agreement with an RSE member on market making for the
financial instruments of the issuer has been concluded, the informa-
tion about the conclusion of the agreement and description of the
main provisions of the agreement;

the resolution of the managing institution authorised by the issuer on
submitting the listing application;

statement about conformity of the issuer and its financial instruments
to the requirements set forth in the RSE rules for listing.!3

13 RSE Rules on Listing and Trading of Financial Instruments on the Markets Regulated by
the Exchange, approved by the RSE Management Board meeting on 18 May 2007,
Art.9.3.1.
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On individual occasions the RSE management board shall have the right
to resolve that some of the documents referred to above and to be
appended to the listing application shall not be required to pass the listing
decision.

There are also other general requirements set forth in relation to the
issuer. Thus, the issuer which wants to have the financial instruments issued
by it listed on an RSE list has to be registered and acting in compliance with
the regulatory enactments of the country of registration:

(1) the issuers economic activity, including legal and economic stand-
ing, has to be such that does not threaten the interests of the
investors;

(i1) theissuer’s Articles of Association (Charter) shall conform to the reg-
ulatory enactments regulating the activities of the issuer. The issuer
shall ensure that the Articles of Association (Charter) are publicly
accessible at the issuer’s Office and on the website of the issuer, if
applicable.'4

The RSE has the right not to include in the list financial instruments of an
issuer against which insolvency or bankruptcy procedures have been initi-
ated during the two years before submitting the listing application, or which
has had regular insolvency problems during the said period.

There are specific requirements for financial instruments determined in
the RSE Rules:

(1) only freely transferable financial instruments may be listed on the
RSE lists and the transfer right of the financial instruments may not
be restricted by the Articles of Association/Charter of the issuer;

(i1) the financial instruments registered for listing shall be book-entered
with the LCD or another foreign central depository with which the
RSE and/or the LCD has entered into agreement on cooperation in
provision of settlement;

(iii)) only dematerialised financial instruments may be registered for
listing;

(iv) the financial instruments registered for listing have to conform to the
provisions of the regulatory enactments applied to them and they
have to be issued in compliance with the provisions of the said regu-
latory enactments, Articles of Association/Charter of the issuer or
other documents regulating the activity of the issuer.

14 RSE Rules on Listing and Trading of Financial Instruments on the Markets Regulated
by the Exchange, approved by the RSE Management Board meeting on 18 May 2007,
Art. 4.1
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11. The RSE Management Board shall pass a listing decision or refusal of
listing within ten days of the issuer submitting the listing application and
the documents set forth in RSE Rules. If the RSE Management Board
requires additional information from the issuer, the examination term of
the listing application shall be counted from the moment of disclosing the
required information to the RSE.

The RSE, after the RSE Management Board has passed the listing deci-
sion, shall send, without delay, written notification of the adopted decision
to the issuer, the Commission and the LCD. In addition, the RSE will
publish the decision, without delay, on the RSE website.

3 Exemptions

12. There are also exemptions to the obligation to draw up a prospectus set
forth in the Financial Instruments Law, i.e. it is not required to draw up
prospectus if the following transferable securities are issued:

(i) shares issued in substitution for shares of the same class already
issued, if the issuing of such new shares does not involve any increase
in the issued capital;

(ii) securities offered in connection with a takeover of the company by
means of an exchange offer, provided that a document is available
containing information which is regarded by the Commission as
being equivalent to that of the prospectus, taking into account the
requirements of Community legislation;

(iii) securities offered, allotted or to be allotted in connection with a merger,
provided that a document is available containing information which is
regarded by the Commission as being equivalent to that of the prospec-
tus, taking into account the requirements of Community legislation;

(iv) shares offered, allotted or to be allotted free of charge to existing
shareholders, and dividends paid out in the form of shares of the
same class as the shares in respect of which such dividends are paid,
provided that a document is made available containing information
on the number and nature of the shares and the reasons for and
details of the offer;

(v) securities offered, allotted or to be allotted to existing or former direc-
tors or employees by their employer which has securities already
admitted to trading on a regulated market or by an affiliated under-
taking, provided that a document is made available containing infor-
mation on the number and nature of the securities and the reasons for
and details of the offer.

In addition, the offer is not considered to be public and the requirement to
draw up a prospectus is not applicable in cases of:
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(1) an offer addressed solely to qualified investors; and/or
(i1) an offer addressed to fewer than 100 natural or legal persons per
Member State, other than qualified investors; and/or
(iii) an offer of transferable securities addressed to investors who acquire
securities for a total consideration of at least €50,000 per investor, for
each separate offer; and/or
(iv) an offer of transferable securities whose denomination per unit
amounts to at least €50,000; and/or
(v) an offer of transferable securities with a total consideration of less
than €100,000, which limit shall be calculated over a period of twelve
months. !

Appeal of the listing decision

13. If the Commission has taken the decision not to grant permission for an
issuer to make a public offer, its decision can be challenged in line with the
regulatory enactments in force in Latvia. The Financial Instruments Law
states that an administrative act issued by the Commission, or an actual
action of the Commission may be disputed in accordance with general legal
provisions regulating the administrative process, unless otherwise provided
for by law.

Where the Commission examines documents repeatedly, it is not
entitled to point out deficiencies or inaccuracies in the information
already examined if these deficiencies or inaccuracies were not pointed out
in previous examinations, except in cases where the Commission learns new
information.

Appeal in court of an administrative act issued by the Commission shall
not suspend the execution of the act, where the administrative act issued by
the Commission is a decision on one of the following issues:

(1) restriction of the right of an investment brokerage company or a
credit institution to provide investment services or to hold financial
instruments;

(i1) cancelling licences issued to an investment brokerage company for the
provision of investment services and non-core investment services;

(iii) cancelling a licence for organising a regulated market;
(iv) suspension of trade in financial instruments;

(v) request that any influence of persons having acquired a qualifying
holding in a regulated market maker, the Latvian Central Depository
or an investment brokerage company is immediately terminated;

15 Financial Instruments Market Law, adopted on 20 November 2003, effective as of
1 January 2004, Art. 16.
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(vi) request for the recall of a member of a board of directors or council
of the regulated market maker, the Latvian Central Depository or
investment brokerage company; and

(vii) prohibition of the exercising of voting rights.!¢

14. According to the Administrative Procedure Law (Article 79 (1)), the
decision of the Commission can be disputed within a one-month period
from the day it comes into effect, but if the administrative act does not indi-
cate where and within what time period it may be disputed, within a one-
year period from the day it comes into effect.

The RSE Rules provide the procedure on how its decisions can be
appealed. There are two possible dispute resolution patterns. One relates to
matters that also fall within the competence of the Commission; the other is
purely subject to the legal relationships of the RSE and its participants.

In the former case, the decision of the RSE can be further challenged in
the Commission, whereas in the latter case the appeal of the respective deci-
sion can be made in accordance with the dispute resolution procedure
established in the RSE Rules.

If the RSE Management Board has passed the decision to refuse the
listing, the issuer shall have the right to appeal the decision of the RSE
Management Board to the Commission within thirty days of the issuer
receiving the respective resolution.

If the RSE Management Board has rejected the delisting application, or
has decided on delisting upon its own initiative, the issuer or the asset man-
agement company may appeal such decision to the Commission within
thirty days of receiving the decision.!”

15. All other disputes arising between the RSE and the issuers, and between
the issuers and investors, which may not be solved by settlement between the
parties, shall be examined by the Arbitration Court of the Latvian Chamber
of Commerce and Industry in compliance with the rules of the Arbitration
Court, or by the Commission in compliance with the provisions of the Law.

The issuers shall have the right to dispute the resolutions adopted by
the RSE Management Board within thirty days of the adoption of the
resolution.'®

16 Financial Instruments Market Law, adopted on 20 November 2003, effective as of
1 January 2004, Art. 4(4).
17 RSE Rules on Listing and Trading of Financial Instruments on the Markets Regulated
by the Exchange, approved by the RSE Supervisory Board meeting on 18 May 2007,
Art. 10.6, Art. 12.5.
18 RSE Rules on Listing and Trading of Financial Instruments on the Markets Regulated by the
Exchange, approved by the RSE Management Board meeting on 18 May 2007, Art. 33.
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Content and format, language and supplements of the prospectus

Content

16. The requirements for the preparation of prospectuses are provided in
the Financial Instruments Law, RSE Rules and other applicable regulatory
enactments.

The Financial Instruments Law requires that the prospectus shall
contain in an easily analysable and comprehensible form all information
which, according to the particular nature of the issuer and of the transfer-
able securities that will be subject to the public offer on a regulated
market, is necessary to enable investors to make an informed assessment
of the assets and liabilities, financial position, profits and losses, and
prospects of the issuer and of any guarantor, and of the rights attaching
to securities.

17. The prospectus can, at the choice of the issuer or person asking for the
admission to a regulated market, be prepared as a single document or
several separate documents. If the prospectus is drawn up as several sepa-
rate documents, each of the separate documents shall be registered with the
Commission and accompanied by the summary.

A prospectus composed of several separate documents shall divide the
required information into:

(1) The registration document where the information relating to the
issuer is contained;

(i1)) The securities note where the information concerning the securities
offered to the public is contained;

(iii)) The summary that, in a brief manner and in non-technical language,
conveys the essential characteristics and risks associated with the
issuer, any guarantor (if one exists) and the securities, in the language
in which the prospectus was originally drawn up. The summary shall
also contain a warning that:

e it should be read as an introduction to the prospectus;

e any decision to invest in the securities should be based on con-
sideration of the prospectus as a whole by the investor;

e where a claim relating to the information contained in a
prospectus is brought before a court, the plaintiff investor
might, under the national legislation of the Member States,
have to bear the costs of translating the prospectus before the
legal proceedings are initiated; and

e civil liability attaches to those persons who have provided the
summary, including any translation thereof, and applied for its
notification, but only if the summary is misleading, inaccurate
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or inconsistent when read together with the other parts of the
prospectus.

The detailed information as to the information to be included in the
prospectus and the contents of the prospectus shall be determined in line
with the Prospectus Regulation.

If the information to be included in the prospectus in accordance with
the Prospectus Regulation does not correspond to the issuer’s type of activ-
ity, legal form or transferable securities that will be offered to the public,
then the information of equivalent nature should be included in the
prospectus. If there is no such information of equivalent nature, then no
information at all sho