LAW AND NEW GOVERNANCE IN THE
EU AND THE US

New approaches to governance have attracted significant scholarly atten-
tion in recent years. Commentators on both sides of the Atlantic have iden-
tified, charted and evaluated the rise and spread of forms of governance,
forms which seem to differ from previous regulatory and legal paradigms.
In Europe, the emergence of the Open Method of Coordination has provid-
ed a focal point for new governance studies. In the US, scholarship on issues
such as collaborative problem-solving, democratic experimentalism, and
problem-solving courts exemplify the interest in similar developments. This
book covers diverse policy sectors and subjects, including the environment,
education, anti-discrimination, food safety and many others. While some
chapters concentrate on the operation of new governance mechanisms in a
federal and multilevel context and others look at the relationship between
public and private mechanisms and settings, what all the contributors share
in common is the pursuit of effective mechanisms for addressing complex
social problems, and the challenges they raise for our understanding of law
and constitutionalism, and of legal and constitutional values.
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Preface

This volume is the result of a workshop held in Cambridge(UK) in July
2004. We are grateful to all those who attended and participated. We would
like the acknowledge the financial support of Jean Monnet Professor
Catherine Barnard (Cambridge University), The Center for World Affairs
and the Global Economy (WAGE) and the Wisconsin Project on Governance
and Regulation (WISGAR) at the University of Wisconsin-Madison. Special
thanks are due to Professor David M. Trubek who has assisted in every way
with the project at all stages. We are grateful to him for a very fruitful col-
laboration.

The Cambridge workshop formed part of an on-going collaborative research
initiative in law and new governance which is taking shape within the con-
text of an integrated project funded by the EU Framework 6 programme.
This project is concerned with the emergence and spread of new modes of
governance within the EU and further details can be found http://www.eu-
newgov.org/.
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Introduction: New Governance,
Law and Constitutionalism

GRAINNE DE BURCA AND JOANNE SCOTT

INTRODUCTION

HIS VOLUME EXPLORES the emergence of new approaches to gover-

nance (‘new governance’) in the European Union (EU) and in the

United States (US). The essays represent the initial results of a
research project which brings together a group of European and American
scholars to examine the emergence of the new governance phenomenon in
different political, geographical and policy contexts.

Three distinct but related lines of inquiry inform the collection of essays.
The first line of inquiry is a practical and empirical one, entailing an exam-
ination of the actual operation of new regulatory forms in a number of spe-
cific policy fields or issue areas. By bringing together scholars working on
subjects ranging from employment to health to environment and anti-dis-
crimination, we hope to shed some light on the actual nature and charac-
teristics of various new governance forms and their effectiveness, as well as
the possible reasons for their emergence. The second line of inquiry aims to
interrogate the relationship between law and new governance, both
through these concrete case studies as well as through more abstract and
conceptual reflections on how law and legal processes are implicated in the
operation of new regulatory approaches. The third line of inquiry address-
es the relationship between new governance and constitutionalism. This
inquiry can be seen in a number of the essays in the volume, whether
attempting to situate new governance in relation to a traditional constitu-
tional framework, or seeking a ‘theorization of the ideology’ which under-
lies the emergent practices of governance, or, more broadly, interrogating
the various possible ways of conceiving the relationship between new gov-
ernance and the notion of collective self-government which is inherent in
the idea of constitutionalism.

The project has not been designed as a deliberately comparative one, in
the sense that we have not necessarily sought to draw specific lessons from
a comparison of the US experience with that of EU. Rather, we saw a value
in examining similar or even parallel developments in these two major
federal-type systems, partly with a view to reflecting on whether and how
the apparent trend towards ‘post-regulatory’ and non-traditional forms of
governance transcends the particularities of a given political or geographic
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context. Further, while there are evident similarities between the emergence
of alternatives to command-and-control regulation, and of more ‘experi-
mental’ forms of governance in Europe and the United States, it can fairly
be said that this development has occurred in a more self-conscious and
more closely scrutinised fashion in the European Union. This is not least
because of the role of the EU institutions—and in particular the
Commission—in funding and advancing research on the subject, as well as
in actively testing and promoting the use of new governance forms at EU
level. There seems to be no similar institutional investment in conceptualis-
ing and analysing such regulatory changes in the United States. In that
sense, it might be said that the trend towards new governance (or democrat-
ic experimentalism!) has largely emerged bottom-up in the US, with non-
traditional problem-solving approaches being practised and tried out in
different regulatory fields at the prompting of different sets of actors, while
there have been significant top-down incentives in the European Union, in
the shape of the promotion of new governance approaches in specific fields
by the European Council (the EU heads of state and government) and the
Commission.

WHAT DO WE MEAN BY NEW GOVERNANCE?

The concept of new governance is by no means a settled one. It is a con-
struct which has been developed to explain a range of processes and prac-
tices that have a normative dimension but do not operate primarily or at all
through the formal mechanism of traditional command-and-control-type
legal institutions. The language of governance rather than government in
itself signals a shift away from the monopoly of traditional politico-legal
institutions, and implies either the involvement of actors other than classi-
cally governmental actors, or indeed the absence of any traditional frame-
work of government, as is the case in the European Union and in any
transnational context. In a practical sense, the concept of new governance
results from a sharing of experience by practitioners and scholars across a
wide variety of policy domains which are quite diverse and disparate in
institutional and political terms, and in terms of the concrete problem to be
addressed. Yet in each case, the common features which have been identi-
fied involve a shift in emphasis away from command-and-control in favour
of ‘regulatory’ approaches which are less rigid, less prescriptive, less com-
mitted to uniform outcomes, and less hierarchical in nature. What can be
seen already in this preliminary description is that new governance—as is
suggested by the name—tends to be identified primarily by comparison
with what it is not, and by contrast with some conception of traditional or
‘old’ regulatory approaches. Newness is not intended to signify being recent

1 See M Dorf and C Sabel, ‘A Constitution of Democratic Experimentalism’ (1998) 98
Columbia Law Review 267.
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in time, but rather something which is distinctive from what has gone
before. Of course this binary or oppositional approach to defining the
object of analysis has its limitations, in that it overstates the disjuncture
between supposedly traditional regulatory methods and more experimental
approaches and conceals the continuities between them. More importantly,
it has implications for the idea of ‘hybrid governance’ which we will devel-
op further below, and which forms an important theme in the various
analyses and studies of new governance forms presented in this volume.

Alongside the process of definition-by-contrast, new governance forms
can be depicted descriptively in terms of some of the key characteristics
which they can be said to exhibit. For example, the idea of new or experi-
mental governance approaches places considerable emphasis upon the
accommodation and promotion of diversity, on the importance of provi-
sionality and revisability—in terms of both problem definition and antici-
pated solutions—and on the goal of policy learning. New governance
processes generally encourage or involve the participation of affected actors
(stakeholders) rather than merely representative actors, and emphasise
transparency (openness as a means to information-sharing and learning), as
well as ongoing evaluation and review. Rather than operating through a
hierarchical structure of governmental authority, the ‘centre’ (of a network,
a regime, or other governance arrangement) may be charged with facilitat-
ing the emergence of the governance infrastructure, and with ensuring coor-
dination or exchange as between constituent parts. A further characteristic
often present in new governance processes is the voluntary or non-binding
nature of the norms. While this feature is sometimes described in terms of
‘soft law’, the ambiguity of the notion of soft law is highlighted in several
of the chapters in this volume.? In the EU, the much-discussed ‘Open
Method of Coordination” (OMC) is often presented as the archetypal,
though by no means the original, example of new governance.’ Aspects of
the ‘new approach to standardization’ promoted by the EC Commission in
the 1980s also provide an earlier example.* In the United States, it is more
difficult to capture the idea of new governance in a single institutional form,
but Hazard Analysis and Critical Control Point (HAACP) food safety plans
could be cited as a canonical example.’

Apart from the basic exercise of depicting the operation of new gover-
nance forms in various policy fields, the primary focus of the volume is
on the relationship between new governance, law and constitutionalism. It
is notable that, although the new governance phenomenon has attracted

2 See in particular Ch 3 below.

3 See the ‘OMC Research Forum’ for a collection of the copious literature on this subject:
http://eucenter.wisc.edu/OMC.

4 See http://europa.eu.int/comm/enterprise/newapproach/index.htm.

5 US Dept of Agriculture, Food Safety and Inspection Serve, ‘Pathogen Reduction: Hazard
Analysis and Critical Control Point (HACCP) Systems’ 61 Fed Reg 38805 38816 (25 July
1996).



4  Grainne de Biirca and Joanne Scott

significant scholarly attention in recent years in the EU in particular,® the
legal dimension remains under-explored.” Yet as the chapters which follow
demonstrate, new governance presents significant practical and conceptu-
al challenges for law and for lawyers, as well as for notions of democracy,
self-government and constitutionalism. Many different dimensions of the
possible relationship between new governance and constitutionalism are
explicitly charted and explored in Neil Walker’s chapter ‘EU Constitu-
tionalism and New Governance’, which serves to frame discussion for sev-
eral of the chapters which follow. In terms of the more specific relationship
between new governance and law, below we sketch out three tentative the-
ses. Elements of each of the three—a ‘gap thesis’, a ‘hybridity thesis’, and a
‘transformation thesis’—and in some cases elements of more than one, can
be seen reflected in various of the essays in this volume. These theses have
a descriptive as well as a normative dimension. They offer a framework for
thinking not only about the actual nature and role of law in new gover-
nance, but also about its potential nature and role.

HOW DO WE CONCEIVE OF THE RELATIONSHIP BETWEEN
LAW AND NEW GOVERNANCE?

The gap thesis

In its descriptive form, the gap thesis attests to the imperviousness of law in
the face of new governance, and to the existence of a gap between formal
law and the practice of governance. According to this thesis, formal law,
including constitutional law, is largely blind to new governance. A reading
of legal texts, including constitutional texts, conceals rather than reveals or
illuminates the presence and prevalence of new governance forms. Moving
from descriptive to explanatory mode, law either has not ‘caught up with’
developments in governance, or it ignores developments which do not con-
form to its presuppositions, structures and requirements.

Moving from the explanatory to the more explicitly normative dimension
of the gap thesis, at least two distinct if related strands can be identified.
The first argues that law resists the new governance phenomenon, and the
second argues that law is confronted with a reduction in its capacity. The
resistance argument presents law as an actual impediment or obstacle to

¢ See now the major EU-funded research consortium which builds on existing European
projects dealing with new governance: http://www.eu-newgov.org.

7 See however the special issue of the European Law Journal (Volume 8, 2002) on ‘law and
new approaches to EU governance’, upon which this current project builds. See also G de
Burca, ‘“The Constitutional Challenge of New Governance’ (2003) 28 ELR 814. In the US set-
ting, apart from the influential essay by Dorf and Sabel, n 1 above; see also SP Sturm, ‘Second
Generation Employment Discrimination: A Structural Approach’ 101 Columbia Law Review
(2001); J Liebman and C Sabel, ‘A Public Laboratory Dewey Barely Imagined: The Emerging
Model of School Governance and Legal Reform’ (2003) 28 New York University Review of
Law and Social Change 183 and C Sabel and W Simon, ‘Destabilisation Rights: How Public
Law Litigation Succeeds’ (2004) 117 Harvard Law Review 1015.
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new governance. The premises of law are not aligned with the premises of
new governance. Not only does law, traditionally conceived, ignore the
existence of experimental forms of governance, but through its blindness
and non-recognition it may even operate to curtail and inhibit such experi-
mentation. The reduced capacity argument, by comparison, is preoccupied
not with what law does in the face of new governance, but with what it can
no longer do. According to this argument, the capacity of law to steer, to
inform the normative direction of policy, and to secure accountability in
governance is put in peril, by virtue of the mis-match between the funda-
mental premises of law and the premises of new governance.

To take a high-profile example of the apparent blindness of law to the
emergence of new governance in Europe, an analysis of the (unratified) EU
Constitution suggests that it failed to capture and accurately depict the
prevalence of new governance forms. Instead, the constitutional document
downplayed the extent of the cooperative efforts between Member States
which these approaches entail.® Tamara Hervey’s chapter on health care
indeed argues that there is a significant gap between formal constitutional
articulation and emerging practice in this field. According to the former,
health care is a matter for the Member States, but according to the latter,
this policy domain is increasingly characterised by EU influence through a
whole variety of governance modes. In a different setting and context,
Joanne Scott and Jane Holder also point to the existence of such a gap,
whereby elaborate and settled governance arrangements are nowhere visi-
ble through the prism of a traditional understanding of law, or through con-
ventional legal documents.

In terms of resistance, whether deliberate or inadvertent, many examples
of law which appear to impede the emergence and functioning of new gov-
ernance can be cited. Louise Trubek and Orly Lobel both offer compelling
examples of this kind in their chapters on US health care and occupational
health and safety regulation respectively. Claire Kilpatrick in her chapter on
EU employment policy also points to the possibility that the new (unrati-
fied) EU Constitution could have served to impede rather than to foster the
emergence of transnational civil society actors in that field, whereas such
broadened stakeholder participation is one of the normative presupposi-
tions of new governance approaches. Susan Sturm argues that formal law
may be discouraging organisations from undertaking positive and experi-
mental initiatives in the field of race and gender.

From the ‘reduced capacity’ perspective, several contributions point to
the concern that new governance may evade traditional legal mechanisms
for securing accountability, or that it may circumvent important political

8 Indeed, but for the eleventh-hour lobbying of members of the Convention which produced
the first draft of the constitutional treaty, even the minimal references to ‘coordination’ which
did ultimately appear would apparently not have been in the text: See Arts I1I-213, III-250(2),
1I-278(2) and 279(2), and the brief explanation for the adoption of these last-minute amend-
ments (which at that time were numbered Arts [1I-107, 1II-148, 1[I-179 and III-180) in
Convention working documents CONV 849/03 and CONV 848/03.
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and constitutional constraints and commitments. New governance practices
may well not be subject to binding administrative procedures, and even
where they are, effective review may be hard to secure.

The hybridity thesis

The ‘hybridity thesis’ approaches the relationship between law and new
governance in a more optimistic and constructive manner. It acknowledges
the co-existence and engagement of law and new governance, and explores
different ways of securing their fruitful interaction. Law and new gover-
nance are posited as mutually interdependent and mutually sustaining.
They potentially play off one another’s strengths and mitigate one other’s
weaknesses. The hybridity thesis once again has a descriptive and a norma-
tive dimension, and can be presented both as fact and as desideratum.

On one account of this thesis, the hybridity of law and new governance
is an interim phenomenon, a transition from a regime of formal legal order-
ing to a whole-hearted embrace of new governance. On another, it is both
factually inevitable and normatively desirable that hybridity is a long-term
phenomenon and not simply a passing stage.

The concept of hybridity is articulated in several of the chapters in this
volume, most notably in the contributions by Claire Kilpatrick, by Dave
Trubek, Patrick Cottrell and Mark Nance, and by Grainne de Burca. In
Kilpatrick’s, and in Trubek, Cottrell and Nance’s contributions, hybridity is
conceived primarily in terms of the interacton of hard and soft law, both
substantively and procedurally. In the fields of employment and fiscal policy
coordination, these authors argue that hybridity—in the sense of simultane-
ous and mutually interdependent recourse to hard and soft law—is a promi-
nent feature of EU governance. While some clearly view soft law as a sec-
ond-best and less effective alternative to hard law, Trubek and his colleagues
argue that soft law may receive a more favourable evaluation in circum-
stances where there is a shift in the underlying theoretical framework from
a rationalist/realist account, to a constructivist account. On a constructivist
analysis, soft law is presented and understood less as a tool for directly con-
straining behaviour than as a transformative tool capable of changing
behaviour. In de Burca’s chapter, hybridity is depicted in the context of an
opposition between two other models of normative ordering: a traditional
human rights model on the one hand, and a new governance model on the
other. However, we can see even from these different depictions in several
chapters that the concept of hybridity potentially refers to the interaction of
many different kinds and characteristics of governance: at its most general,
it refers to the combination of elements of a stylised ‘new governance model’
and those of a stylised ‘traditional regulatory model’.

For analytical purposes, below we identify and distinguish three versions
of the hybridity argument which emerge from several of the chapters which
follow: ‘baseline or fundamental normative hybridity’, ‘functional/develop-
mental hybridity’ and ‘default hybridity (or ‘governance in the shadow of
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law’). These different varieties of hybridity may be viewed as closely related
or even overlapping, but we consider that there is nonetheless a heuristic
value in distinguishing them. This is not least because the different
versions of hybridity reflected in several of the chapters in this volume
seemed to us to point towards the existence of a range of different under-
standings arguably held by different authors of both the character and the
value of new governance.

Fundamental/Baseline hybridity

Of the three variants of hybridity, baseline hybridity is arguably the most
restrained or even cautious in its insistence on a robust role for a tradition-
al legally grounded framework. This form of hybridity eschews, both
descriptively and normatively, the idea of pure, unadulterated new gover-
nance, or ‘new governance all the way down’. On this analysis, new gover-
nance is conceived as complementary to rather than a replacement for more
traditional forms of law and regulation. Fundamental or baseline hybridity
insists on a continuing role for constitutional commitments and established
rights, which remain binding and justiciable. This notion of a baseline of
rights represents a regulatory bottom-line below which experiments in new
governance may not be permitted to take us. Thus, for example, even William
Simon’s innovative Toyota regime analogy is said to be ‘nested in larger
structures that contain norms that are more approximate the themes of
mainstream jurisprudence’. These include norms which aim to be respon-
sive to concerns about individual fairness and equity. According to some
models, this baseline may remain untouched by innovation in governance,
operating on parallel tracks rather than interacting; a conception which
Chuck Sabel and William Simon eschew in their epilogue to this volume.
In instrumental terms, fundamental or baseline hybridity may provide a
partial response to those who are concerned that new governance amounts
in fact to unconstrained governance, to politics without principle, or to
governance by the powerful at the expense of the weak. The rise of experi-
mental governance and new problem-solving approaches have generated
profound scepticism and unbridled enthusiasm alike, and an insistence on
the co-existence of the familiar (traditional, legally and constitutionally
grounded regulation) with the new (experimental governance) sets a limit
to the risks posed by an excessive faith in new governance. Mark Tushnet’s

°1In a recent paper (‘The Coexistence of New Governance and Legal Regulation:
Complementarity or Rivalry?” on file with the authors). They posit an additional version of
hybridity which they call ‘functional complementarity’, whereby different instruments or gov-
ernance techniques are required to address different aspects of a complex social problem. They
draw here upon Claire Kilpatrick’s example in this volume of female labour market participa-
tion in relation to which both old (non-discrimination norms), and new (European
Employment Strategy) governance have been deployed, as has the provision of fiscal transfers
by way of the European Social Fund.
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contribution to this volume offers an example of this in a US constitution-
al setting. Discussing the dilemmas posed by changes in constitutional pol-
itics for those on the left (Democrats and liberals), he contrasts what are
conceived as ‘core’ rights with ‘new’ rights. He argues that the former
remain subject to traditional modes of justification, even as the latter enjoy
innovative modes of enforcement and justification, despite the difficulties
inherent in finding a principled distinction between these two categories.

A more positive version of fundamental or baseline hybridity claims not
merely a continuing parallel role for traditional law and regulation, but also
that new governance mechanisms may even serve to enhance the effective-
ness of law’s traditional role. Kilpatrick’s and de Birca’s chapters offer pos-
sible examples of this in relation to the enforcement of race and gender
equality rights.

Instrumental/developmental hybridity

Shifting somewhat from the dualism of fundamental/baseline hybridity, but
in keeping with the more constructive aspect of the latter, the concept of
development hybridity posits recourse to new governance techniques as an
instrumental means of developing or applying existing and traditional legal
norms. Unlike the baseline variant, developmental hybridity necessarily
connotes interaction between old and new, with the new providing an insti-
tutional framework for the elaboration (and continuous transformation) of
the old. The clearest and perhaps the most prominent example of instru-
mental/developmental hybridity in the EU context combines legally binding
framework directives (laws which are binding as to their aim but leave dis-
cretion as to the manner of implementation) with new governance regimes
for their implementation. Scott and Holder point to the example of the
water framework directive, and to its associated multi-level, multi-actor,
collaborative, common implementation strategy. The concept of ‘good
water quality’ is elaborated within a governance frame which closely resem-
bles the Open Method of Coordination. De Burca, Sturm and Hervey’s
respective chapters also offer examples of developmental hybridity, in that
they present new governance mechanisms as a means of applying, elaborat-
ing and ensuring respect for established legal or constitutional rights. Their
argument applies not only in respect of ‘new’ rights, such as social welfare
rights, the justiciability of which is contested, and which lend themselves
more obviously to new governance techniques, as has long been evident in
the international context in relation to the kinds of monitoring and super-
visory mechanisms which operate under the International Labour
Organization and the International Covenant on Economic, Social and
Cultural Rights. It is also applicable in respect of what Mark Tushnet labels
‘core’ constitutional rights, such as equality and anti-discrimination rights.
According to Sturm’s analysis, the formal legal system does not displace the
‘non-legalistic system’, but interacts with and is deeply interwoven with it.
Louise Trubek’s contribution on health care policy in the US likewise
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accepts that recourse to medical malpractice litigation can be a means of
pushing new governance (quality compliance techniques for example) in
health care.

Default hybridity (governance in the shadow of law)

The concept of default hybridity rests upon the idea that legal rules—often
rigid and hyper-demanding—may represent a default regime, to be com-
plied with in the absence of participation in new governance. According to
this account, law represents a ‘default penalty’, applicable only in the case
of failure to conform to new governance demands. The default position is
set precisely for the purpose of inducing people to contract out of it—and
presumably into a governance regime which is considered to represent their
interests better. As such it is likely to be a more specifically tailored and
severe default regime than the general legal-constitutional framework pre-
supposed by fundamental/baseline hybridity. Penalty defaults are presented
as ‘action-forcing’, which in practice often means ‘information forcing’,
within a new governance regime. This concept of penalty defaults emerges
most clearly in the chapters by Bradley Karkkainen and Orly Lobel.
Drawing on the work of Ian Ayres and Rob Gertner in contract theory,
Karkkainen offers numerous examples in the sphere of US environmental
governance. His clean air example also encompasses a federalism-localism
dimension, whereby the threat of federal intervention serves to mobilise
states in their elaboration of clean air implementation plans. Lobel in her
contribution points out that contemporary penalty defaults in US occupa-
tional health and safety regulation are, however, voluntary rather than
mandatory in nature. An earlier attempt to use penalty defaults to induce
compliance in under-regulated areas encountered legal difficulties (reflect-
ing the obstructive dimension of the gap thesis outline above), and was
struck down by the federal courts.

The transformation thesis

The transformation thesis argues that new governance has demanded, and
will increasingly demand, a re-conceptualisation of our understanding of
law and of the role of lawyers. According to this thesis, the entire preced-
ing discussion including the ‘gap’ and the ‘hybridity’ theses alike, are pred-
icated upon an unduly formalistic and positivistic account of law. Instead,
the discussion ought to focus less upon the relationship between two osten-
sibly independent, but interacting (or mutually blind or antagonistic) social
phenomena, than on the mutually constitutive nature of these phenomena.
Law, as a social phenomenon, is necessarily shaped and informed by the
practices and characteristics of new governance, and new governance both
generates and operates within the context of a normative order of law.
The transformation thesis can be presented at a systemic level, as is most
clearly exemplified in the contribution of William Simon. Drawing inspiration
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from the unlikely model of an industrial system of automobile produc-
tion—the Toyota Production System—used as a heuristic tool, Simon con-
trasts the premises of mainstream jurisprudence with the premises of an
alternative jurisprudence born of new governance. This far-reaching
approach suggests that the basic premises and normative presuppositions of
law, legal form and legal function need to be rethought in the light of chang-
ing social practices in general, and more specific changes within public law
in particular.

Other chapters reflect dimensions of the transformation thesis in a less
thorough-going and more gradual or piecemeal fashion, focusing on the
way in which the substantive content of certain legal norms or concepts is
transformed by a given governance process. Louise Trubek, for example,
argues that new governance practices in the field of US health care are lead-
ing to the rethinking of three specific legal concepts: that of participation
(in relation to social inclusion), recalibrated federalism, and the role of gov-
ernment. Catherine Barnard in her chapter on solidarity in the EU argues
that the practice of new governance could reshape and give renewed mean-
ing to the concept of solidarity.

A central theme of many depictions of new or experimental practices of
governance is the procedural role of law. On these accounts, law may play
a crucial role in shaping the institutional environment in which decisions
are reached, but it does not specify the need to achieve specific, precon-
ceived goals. And even the procedures established by law may themselves
be seen as self-consciously provisional and imbued with the logic of reflex-
ive adaptation. Even if proceduralisation is understood to operate against a
backdrop of existing principles and standards, these are not necessarily con-
ceived of as fixed or rigid standards, but rather are themselves open to inter-
pretative evolution. Thus the transformative nature of law is built into its
design.

WHAT IS THE RELATIONSHIP OF NEW GOVERNANCE
TO CONSTITUTIONALISM?

No less than the concept of new governance, the idea of constitutionalism
is highly elusive and much contested. Nevertheless, systems of law and gov-
ernance alike derive crucial legitimacy from the constitutional framework
within which they operate. In the context of public policy making, consti-
tutionalism can at a minimum be said to imply the notion of collective self-
government. The third major theme of this volume seeks to inquire how
novel and experimental governance forms relate, if at all, to constitutional
values, norms, processes and structures. Do new governance practices elude
and remain outside any constitutional framework? Do they require the
articulation of a new constitutional theory tailored to their particular char-
acteristics? Or are they in fact self-constitutionalising—new governance as
constitutionalism?
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In relation to the first of these three questions, it would certainly be dif-
ficult—as we argued above—even to detect the existence of the many
European new governance initiatives from a reading of the EU constitution-
al texts, whether the unratified constitutional treaty or the existing EU
treaties. The formal constitutional framework of the EU (such as it is)
unlike the policy documents of the Commission and European Council,
seems largely blind to the spreading practices of new governance. Far from
providing a legitimating framework for the development of experimental
governance forms, the EU’ current constitutional framework appears to
exclude the latter, which seem instead to operate free of its constraints and
normative underpinnings. In relation to the second question, Mark Tushnet
argues that a new constitutional theory—which to date has not convincing-
ly been developed by those on the left in the US—is required if institution-
al innovations and new social practices are to be explained and justified.!”
Magnette and Lacroix, in their comparative analysis of EU and American
constitutionalism, note in passing that John Dewey’s idea of epistemic
democracy—which has much in common with the premises of new gover-
nance—was advanced as a deliberate departure from what were then per-
ceived as ideological and grandiose European conceptions of democracy
and constitutionalism. However, they conclude their analysis by arguing
that the EU today should eschew any thick version of constitutionalism
based on common values and should instead adhere to a cold and abstract
constitutional discipline which is more suited to its diversity of norms, iden-
tities and values. It might be said that neither the EU nor the US at present,
on the analysis of these two chapters, has come up with a constitutional the-
ory appropriate to the realities of experimental governance.

Neil Walker’s chapter adopts a more comprehensive analytical approach
by exploring the notion of constitutionalism, and the potential relationship
between new governance and constitutionalism, from a range of different
thematic perspectives. New governance might simply be subsumed into an
expansive definition of constitutionalism; the defenders of new governance
forms might seek to make instrumental use of constitutional norms and
processes; new governance might remain entirely untouched by the ‘higher
practice’ of constitutionalism; or the two might be structurally antagonistic
to one another. Ultimately, and in forward-looking mode, he proposes a
constructive notion of constitutionalism as epistemic transformation. He
calls for constitutionalism to be reconceived as a ‘responsible discourse of
transformation’ which both recalls the general aspiration of collective self-
government and political responsibility, but which also provides a set of
ideas and norms which can be applied to the new and more differentiated
world of reflexive and experimental regulation.

10 See also his earlier work M Tushnet, The New Constitutional Order (Princeton, NJ, 2003)
at 172, where he considers the possibility that the idea of democratic experimentalism
expounded by Dorf and Sabel, n 1 above, might provide such a theory.
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CONCLUSION

The contributors to this volume began their research with a common
inquiry and a clear set of questions before them. Few clear answers have
emerged, but many new questions and many tentative theses have been
advanced. We make no pretence at articulating or asserting a shared under-
standing of the nature, role and significance of new governance practices,
nor of the implications of the emergence and spread of experimental gover-
nance forms for our conceptions of law and constitutionalism. To do so
would belie the diversity of approaches and assumptions which clearly
underpin the various contributions. What the chapters in this collection
have in common, despite the differences in subject matter, analytical
approach and normative outlook, is a deep interest in the phenomenon of
new governance, and a related interest in the way in which this phenome-
non seems to call for a rethinking of legal and constitutional categories.
Collectively and separately, the chapters highlight the nature and contours
of the challenge new governance presents for law and for our thinking
about constitutional values and structures. This book represents the early
stages of an intellectual inquiry and a research project which we hope will
continue in different forms and different fora over the coming years.
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EU Constitutionalism and New
Governance

NEIL WALKER

1. INTRODUCTION

HERE ARE MANY and contested ways of defining both constitution-

alism and new governance in the context of the European Union, and

even more and more variously contested ways of defining the rela-
tionship between these two notions. Part of my purpose in this essay will be
to map what I see as five key candidate relationships between constitution-
alism and new governance—or, if you like, the key dimensions of the rela-
tionship between constitutionalism and new governance, and to explain
why each of them tells us something of importance about the peculiar reg-
ulatory dynamic of the European Union. The sketch, then, is a cumulative
one rather than a series of alternative visions, for even if some of the pos-
sible relationships set out are in mutual tension, each addresses a connec-
tion (or a disconnection) which speaks plausibly to one aspect of the EU’s
situation. My purpose, however, is not merely cartographical. I also want
to suggest that the first four possible relationships discussed—namely sub-
sumption, instrumentalisation, non-correspondence and structural antag-
onism—are all finally limiting relationships. Each plays on a different
dimension of the weakness or myopia of the constitutional paradigm in the
European Union, and its failure to grasp new governance fully, as well as
upon a certain overemphasis on ‘definition-by-contrast’’ and a consequent
fuzziness over the content and significance of the ‘new’ within the notion
of new governance itself. The fifth possible relationship, which flows from
the insight that constitutionalism’s historic connection to the idea of
responsible self-government requires to be rethought for the post-national
domain, holds out the possibility that constitutionalism need not be viewed
in these limiting terms and, accordingly, that new governance’s horizons of
innovation need neither be limited by these limiting terms nor depend on
the wholesale rejection of constitutional discourse. It inquires instead into

1 G de Burca and J Scott, ‘New Governance, Law and Constitutionalism’ (Introduction,
above).
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the more profound transformative possibilities for both constitutionalism
and new governance of a deeper level of mutual engagement.

2. CONSTITUTIONALISM AND NEW GOVERNANCE:
MOVEABLE OBJECTS IN A LIMITING FRAME

First, though, as a prelude to examining the various candidate relationship
between constitutionalism and new governance, we must address a more
basic puzzle. If, as already suggested, both constitutionalism and new gov-
ernance are objects whose definition is vague and highly diverse, in what
sense can the normal range of conceptions of the relationship between them
nevertheless be seen as limiting? To answer this question requires some
investigation of the way in which the discourses both of constitutionalism
and of new governance have developed in the EU context.

European constitutionalism

Let us first consider constitutionalism. Four themes in the historical devel-
opment of European constitutionalism are worth emphasising for present
purposes. These are in turn: nominalism, textualism, hierarchy and self-
containment.

By nominalism we mean, simply, the tendency for constitutionalism to
become anything or everything anyone claims it to be. Even at the state
level, constitutionalism is a highly open-ended discourse, and this is due to
a combination of its ideological potency and its wide range of options and
inherent contentiousness as a form of social technology or praxis. Its ideo-
logical potency consists in the added symbolic value to be derived from
claiming for one’s political preferences the weight of constitutional author-
ity.> The special gravitas of constitutional authority rests upon its capacity
to speak, often simultaneously, to one or both of two powerfully affirma-
tive if apparently divergent legitimating traditions in the making and sus-
taining of modern political community.? Constitutionalism invokes, first,
a tradition of universalism, or at least of universalisability—the idea that
constitutional claims are good claims because since the birth of modern
constitutionalism and the preambles of the first constitutional charters in
nineteenth-century America and France they have often purported to speak
to norms or principle of good government and social organisation that hold
or should hold everywhere and for everyone, with any specific claim also
an instantiation of the universal. Yet constitutionalism invokes, secondly,
just as weighty a tradition of particularism, here responding to an equally

2 See, eg, N Walker, “The Idea of Constitutional Pluralism’ (2002) 65 MLR 317-59 at
331-33.
3 P Kahn, The Reign of Law (New Haven: Yale University Press, 1997).
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powerful emphasis in the origins of modern statehood on the specificity of
each societas* and its sovereign, and on the peculiarity and special moral
status of the claims that members of the same polity can make inter se. Here
the strength of the constitutional claim lies in its being exclusively or espe-
cially well suited to, and indeed often already firmly embedded within and
corroborated by the law or mores of a particular polity.

Constitutionalism’s inherent contentiousness as a form of social technol-
ogy concerns the understandable degree of divergence about what counts as
and what may be manipulated as ‘constitutive’ within a polity, regardless of
whether we take a universalistic or particularistic view of that polity. At the
basic social-technological level constitutionalism produces a three-level
puzzle—normative, epistemic and motivational.” Normatively, this has to
do with the basic aims of the constitution, the version or versions of the
good society it wants to effect or endorse. Epistemically, it has to do with an
understanding of the key generative mechanisms—or self-understanding—
of the political society in question. Motivationally, it has to do with the
capacity of the Constitution to encourage human agents to activate these
generative mechanisms and to provide them with institutions which enable
them to do so in a way that is consistent with the Constitution’s normative
aspirations. If we see a Constitution as a ‘model’® of political community,
this interweaving of the normative, the epistemic and the motivational
becomes clearer. A Constitution is a model in the double sense of referring
back to and representing in miniature what is the supposed basis of affinity
of that community, whether ethnicity, common culture, common values or
shared predicament (epistemic question), and projecting forwards by supply-
ing the means towards (motivational question) the realisation of the substan-
tive aspirations of the polity as conceived in ideal terms (normative ques-
tion). With such a range of controversial questions in play, even in the most
well-established state constitutional order the scope for genuine contention,
and for ideological struggle over the symbolically precious resource of con-
stitutionalism as to what lies at its constitutive core, becomes apparent.

In the context of a post-state polity such as the EU, the mix of high ide-
ological stakes and contentiousness at the level of social technology invites
an even more rampant nominalism. As the debate over the EU’s first docu-
mentary Constitution” has underlined, the very idea that the EU is the type
of entity that ought to be conceived in constitutional terms is itself a matter
of ideological controversy. It is bound up, on the one hand, with the tradi-
tional link between constitutionalism and statehood, and with the sceptical

4 R Jackson, ‘Sovereignty in World Politics: A Glance at the Conceptual and Historical
Landscape’ (1999) 67 Political Studies 431-56 at 441-44.

5 For a study of the interaction of the epistemic and motivational dimensions in EU consti-
tutionalism, with particular reference to the debate over the Constitutional Treaty, see N
Walker, ‘Europe’s Constitutional Momentum and the Idea of Polity Legitimacy’ (2005) 3
International Journal of Constitutional Law 211-38.

6 N Walker, ‘The EU as a Constitutional Project’ Federal Trust Online Papers 19/04.

7 [2004] O] C 310 of 16 December 2004 (hereinafter ‘CT’).
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fear that the adoption of a Constitution might imply or prefigure a partial,
incipient or aspiring statehood for the EU, and on the other hand, with the
efforts of the more integration-minded to bootstrap the authority of a rela-
tively new, original and politically vulnerable polity.® As the failure of the
French and Dutch ratification referendums in the early summer of 2005 and
the subsequent decision by the June European Council to put the Con-
stitution into deep-freeze’ indicates, that threshold controversy over whether
European constitutionalism dare speak its name is by no means resolved. It
is also the case, however, that the sheer momentum of the constitutional
debate has encouraged many across the spectrum of enthusiasm for inte-
gration—including those most avowedly concerned to combat creeping
European statehood and so more interested in constitutionalism’s authori-
ty-restraining rather than its authority-enabling properties'>—to endorse a
constitutional discourse as the most appropriate and persuasive in which to
register their particular conception of the sources, mechanism, purposes
and limits of EU governance (and, indeed, to do so regardless even of
whether such a conception involves the reduction of the Constitution to a
canonical written text.).!! That is to say, notwithstanding the current stand-
off over the Constitutional Treaty, the symbolic allure of the constitutional
prize has tended to cause the fabric of constitutional argument to stretch
rather than tear. And this is reinforced by the sheer novelty of the EU con-
stitutional debate, the openness of the constitutional field to diverse claims
encouraged by the lack of any prior self-proclaimed constitutional text for
the EU, and the absence of the discipline associated with the obligation to
ground claims in the interpretation or critique of any such ‘living’ text.

To this ideological and practical mix we should add the genuine norma-
tive, epistemic and motivational difficulty of modelling a Constitution on
the basis of any relevant ‘constitutional universal’ for a non-state polity.
Where neither the prior cultural or political supports associated with the
state (as the normal instantiation of that ‘constitutional universal’), nor,
relatedly, the mobilising power which law may tap by reference to these
forms of prior or incipient affinity, nor even the comprehensiveness of polit-
ical vision associated with the state, are available, or at least not on the
same terms or to the same degree,'? then the extent to which European

8 See, eg, Walker n 5 above.

9 By providing for a period of a year in which Member States might reflect on the progress
of ratification, and by extending the ratification deadline from Autumn 2006 to Summer 2007.

10 As in the famous conversion of the traditionally Eurosceptic Economist magazine to the
idea of a European Constitution—a conversion entirely contingent upon the endorsement of a
power-constraining version of the Charter of Rights See The Economist (4 November 2000).

11 Of many examples, see the works of Richard Bellamy asserting a broader framework of
‘political constitutionalism’ against a text-centred constitutional politics; eg, “The Constitution
of Europe: Rights or Democracy?” in R Bellamy, V Bufacchi and D Castiglione (eds)
Democracy and Constitutional Culture in the Union of Europe (London: Lothian Foundation,
1995) 153-75.

12 Walker, n § above, at 216-222.
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constitutionalism remains uncharted territory becomes clearer, as does the
potential for promiscuous constitutional ‘naming and claiming.” European
constitutionalism, in short, has become a protean discourse whose ideolog-
ical currency is as inflated as its social-technological foundations are unsta-
ble, and for that reason is susceptible to highly strategic and opportunistic
forms of nominalism.

The second salient feature of contemporary constitutional discourse in
the EU is its textualism. Here the solipsism of nominalism is replaced—or
more often complemented—Dby the superficiality of text-dependence. In the
case of the current constitutional treaty, textualism is in fact a product of
formalism. Just because we finally may have a text in the appropriate
form—one which (in the increasingly unlikely event of its unanimous rati-
fication and implementation) is self-understood and self-authorised as a
Constitution, or at least as a hybrid Constitutional Treaty—the question of
what is or is not constitutional becomes resolved in the document itself.
Alternatively, and perhaps more pertinently given the likely failure of the
Constitutional Treaty, in the claim that the prior and extant treaty structure
already constitutes a Constitution of sorts, textualism is underpinned by
a kind of materialism—an emphasis upon the matter rather than the spirit
of the Constitution.!3 On this view, the fact that the Treaty texts already
contain some of the familiar materials of a written Constitution, in partic-
ular a detailed organogram of governmental power and of its checks and
balances, is enough to validate their constitutional quality and pedigree
regardless of whether their underlying motivation and telos is in any sense
similar to that commonly found in the case of other written (state)
Constitutions.

Yet underlying both formalist and materialist variants there is of course
a preoccupation with political power. Constitutionalism seen through a tex-
tualist lens finally amounts to no more and no less than what succeeds in
making it into the documentary Constitution or quasi-Constitution. As
with nominalism, so too with textualism, therefore the novelty of the idea
of a Constitution beyond or without a state favours an open-ended dis-
course, even if it is not the mere wish but rather the (putative) textual com-
mand that is crucial in the latter case. Moreover, again as with nominalism,
the emphasis is on the emergence of the (formally authoritative) word
rather than its implementation. A textualist approach begs the question of
the impact of the text, and since, as we have seen, the difficulties of devel-
oping a relevant social technology for understanding the nature and limits
of the generative power of constitutionalism are even more formidable for
the post-state than for the state polity, this is a very large question to beg.

If the first two themes of European constitutionalism involve a manifest but
rather shallow, and so permissive, borrowing from the state constitutional

13 As in Weiler’s idea of a ‘constitution without constitutionalism’; see JHH Weiler, The
Constitution of Europe (Cambridge: CUP, 1999) ch 1.
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tradition, the statist legacy of the third and fourth themes is less apparent
and often less consciously realised, but, ultimately more profound and con-
straining. Hierarchy and self-containment are the more venerable and more
strongly established and officially endorsed themes of constitutionalism in
the EU context. For the jurisprudence of supremacy, direct effect, implied
powers etc, developed by the European Court of Justice (ECJ) from the
1960s onwards, and the notion of incipient constitutionalisation which
grew alongside this!* is first and foremost concerned with the assertion of
the authority and integrity of the new legal order qua legal order.

The operative logic underpinning that process of self-assertion is at root
of a traditional Kelsenian variety. It is about the positing of authoritative
foundations and differentiating other norms in accordance with the pedi-
gree provided by these foundations The legal order of the EU unfolds from
the self-assuming ‘judicial kompetenz-kompetenz’'> of the Court in an elab-
orate chain of validity which encompasses different levels of norms within
the Treaty-based European order as well as the supremacy or priority of EU
norms over national norms. The conception of legal hierarchy contained in
this model in fact contains two distinct implications. The first is that high-
er-order norms trump lower-order ones in cases of conflict. The second is
that the higher order norms generate the lower-order norms. This formal
property of the legal system, moreover, has an important institutional com-
plement, in that the legal-normative hierarchy has also generated and is in
practice articulated through and reinforced by an institutional hierarchy,
one in which the key law-making institutions (Commission, Parliament and
Council) and methods are situated towards the apex of the pyramid, and
indeed other institutional features of the legal order—adjudication, admin-
istration and monitoring also tend to follow a ‘top-down’ command-and-
control logic.

If hierarchy provides the operative logic of the new legal order, then self-
containment is its basic premise and self-prophesising conclusion. The idea
that the Constitution ‘contains’ its legal order!® has closely related internal
and external dimensions. Internally, it implies that the higher ‘constitution-
al’ norms of the legal system are the exclusive source of ultimate authority
for the legal system. In turn, exclusiveness of source implies exhaustiveness
of reach. If the constitutional norms are the only basis of authority for the
legal system, then there is no part of the legal order which these norms can-
not reach, no ‘lower’ normative arrangements which cannot finally be
traced back to the authority of the highest norms. That this idea of compre-
hensive regulatory control is an important aspect of the constitutional self-
understanding of the EU legal order is underscored by the facts of the first

14 See, eg, P Craig, ‘Constitutions, Constitutionalism and the European Union,” (2001) 7
European Law Journal 125-50 at 128-35.

15 Weiler, n 13 above, at 298.

16 See, eg, E Christodoulidis, Law and Reflexive Politics (Kluwer: Dordrecht, 1998) esp chs
6,8 and 11-14.
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two cases in which the EC], following its earlier assembly of the building
blocks of hierarchy in the direct effect and supremacy line of cases, resorted
to a more explicit language in describing the Treaties as the ‘basic constitu-
tional Charter’ of the Community. Tellingly, these dealt, respectively, with
the exhaustive reach of the ‘rule of law’ within the European legal order!'”
and the exclusive jurisdiction of the ECJ as the Europolity’s court of final
authority to determine matters of European law bearing upon the key ques-
tion of the respective competences of Community institutions and the
Member States.!8

And where from an internal perspective self-containment or integrity
implies comprehensive scope and control, from an external perspective it
implies that the EU is a separate legal order. Indeed, it is precisely its formal
internal ‘completeness’ that vindicates its autonomy from other legal orders
Within the self-containment perspective, in sum, the Constitution has a
symbiotic relationship with its ‘own’!” legal order, supplying it with identi-
ty (internally) and distinctiveness (externally).

Looking at these four themes of European constitutionalism in the round,
in all cases we can see the drag of the state tradition. In the case of nomi-
nalism and textualism, this operates in a loose ideological manner, in the
very attempt to invest in the symbolic currency of the rhetorical language
or the documentary form of a state-centred tradition. In the case of hierar-
chy and self-containment, the connection is deeper and more implicit. Here
constitutionalism is a metaphor for the emergence and consolidation of the
very idea of a legal order at the supranational level, one that draws closely
on the idea of legal order relevant to statehood and the Westphalian system
of states. The combination of epistemic and motivational assumptions
involved—that we are dealing with a discrete political order which best reg-
ulates itself in accordance with a unitary framework of authority—may be
so general and taken-for—granted as often to escape attention, but this is
precisely because they are so deeply familiar from the social technology of
state constitutionalism.

New governance

Turning to new governance, again we confront a concept whose explo-
ration in one sense is highly diverse and open-ended, but in another displays
a common limitation. For while the specification of what is ‘new’ in new
governance may be more or less concrete or abstract, it invariably turns on
a categorical distinction from the ‘old.” One common starting point at the
more concrete or institutional end of the spectrum is to define new gover-
nance in the EU in terms of a departure from the Classic Community

17 Case 294/83, Parti ecologiste ‘Les Verts’ v Parliament [1986] ECR 1339.
18 Opinion 1/91 Re Draft Agreement on a European Economic Area [1991] ECR 6102.
19 Case 6/64, Costa v ENEL ECR 585.
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Method of norm generation and of governance more generally, centring
around the Commission right of initiative and the legislative and budgetary
powers of the Council of Ministers and European Parliament.?’ An even
more general variant of the institutionally-centred approach finds the defin-
ing feature of new governance simply in its non-legislative or only margin-
ally legislative character, with the very idea of legislation here operating as
a proxy for hierarchy.?!. Such a view, indeed, comes very close to defining
new governance as the antithesis of legal ordering as commonly conceived,
and so, by inference, of constitutional ordering as the most fundamental
level of legal discourse.

Other more abstract models are less quick to draw substantive inferences
from institutional form. They concentrate instead on general properties of
new governance, such as participation and power-sharing, multi-level inte-
gration, diversity and decentralisation, deliberation, flexibility and revis-
ability of norms, and experimentation and knowledge—creation.?? From this
perspective, various particular regulatory forms can be assessed for their
new governance credentials. These include not only the Open Method of
Co-ordination (OMC)—the novel decision-making structure based on iter-
ative benchmarking, voluntary national compliance and mutual learning
that is widely perceived to be the most developed and most rapidly spread-
ing form of new governance—but also older and more familiar devices such
as partnership arrangements, comitology and even framework directives.
The basic premise however, remains oppositional. The ‘new’ properties
explicitly or implicitly acquire definition from their contrast with a model
of ‘old’ government based on representation, singular authority, centralised
command and control, rigidity and stability of norms, and the uniform
application of a received regulatory formula.

Clearly, there are dangers in any binary model of regulatory forms or
characteristics. Such a stylised contrast may mask the fact that many ‘actu-
ally existing’ old forms of government tended to incorporate some new ele-
ments, while the new forms continue to incorporate aspects of the old. In
normative terms too, a binary model may encourage us to religiously favour
one side in a series of nested oppositions between new and old, progressive
and conservative, and so to discount the resilient worth of some of the old
‘rule of law’ values. Yet defenders of the conceptual currency of new gover-
nance might reasonably respond that their thinking is alert to the dangers of
an unduly dichotomous approach, and that it already seeks to counter the
inference of mutual exclusivity and to register that the world is invariably a

20 See, eg, ] Scott and D Trubek, ‘Mind the Gap: Law and New Approaches to Governance
in the European Union’ (2002) 8 European Law Journal 1-18 at 1.

21 See, eg, A Heritier, ‘New Modes of Governance in Europe: Policy-making without
Legislating?” in A Heritier (ed) Common Goods: Reinventing European and International
Governance (Boston: Rowman and Littlefield, 2002) 185-206.

22 See, eg, Scott and Trubek, n 20 above, at 5-6.
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more complex place than any strictly binary model allows. In particular, the
development of a ‘theory of hybrids’*? can help us both with the explana-
tory question of how old and new—hard and soft—combine and interact in
practice, and with the normative question of the optimal reconciliation of
the virtues associated with each.

Interesting work on hybridity is indeed emerging, and some of it can be
found in the present volume.?* For present purposes, however, we should
bear in mind the obvious but not unimportant point that those for whom
new governance constitutes an analytical point of departure continue to dis-
play a structural predisposition towards the new. In general terms, this has
to do with the basic methodology of theory building. New governance
analysis proceeds by reference to the Weberian notion of an ideal (or pure)
type, in which the relations that constitute the ideal types of new (or,
indeed, old) governance are the main focus of inquiry and evaluation, and
provide the basic default account of the world. Indeed, the very idea of a
hybrid or mixed type corroborates this founding assumption, as it suggests
the primacy of the different ideal types—or basic species—from which the
hybrid is formed.

In more specific terms, bias towards the new is bound up with the awk-
wardness of developing hybrid forms of normative as opposed to explana-
tory theory. Many of the more interesting insights of hybrid theorising, as
suggested by de Buarca and Scott’s distinction between baseline, develop-
mental and default hybridity,2* have to do with the causal interface between
old and new, where each is conceived in general or holistic terms. Under
what circumstances and to what extent, they ask, does the old underpin
(baseline) or provide a catalyst (developmental) for the new, or, indeed, its
disciplining counterfactual (default)? And while the answers to these ques-
tions are not normatively insignificant, in the sense that they show that the
basic viability of the new tends to remain dependent upon the old, and also
demonstrate how some of the normative dividends of the old and new may
broadly co-exist, more detailed assessments of the optimal regulatory mix
of old and new conceived of as a set of disaggregated norm-characteristics
are harder to come by. This is because, if we dig down to the level of con-
stituent variables, elements of the ‘new’ and the ‘old tend to take the form
of logical opposites (for example, centralisation versus decentralisation, sin-
gular versus multi-level authority, command versus deliberation, rigid and
stable versus flexible and revisable norms), thereby allowing very little ana-
lytical leverage for hybrid forms to develop. Just because of the dominance
and categorical quality of the initial opposition, hybridity in a normative
register, then, would seem to push us either towards a crude and unlikely

23 D Trubek and L Trubek, ‘Hard and Soft Law in the Construction of Social Europe: The
Role of the Open Method of Co-ordination’ (2005) 11 European Law Journal 343-64 at 364.
24 As previewed by de Birca and Scott n 1 above.

25 Ibid.
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mix of polarised variables drawn from the opposite camps of new and old
(for example, deliberatively produced but rigidly and stably articulated and
applied norms) or, if we seek to hybridise each individual variable, towards
the descriptively bereft balancing point (for example, relatively (de)cen-
tralised, or relatively (in)flexible), or, in some cases, logically incoherent
‘excluded middle’ (for example, relatively singular?) between these
polarised variables.

The instant point is not, however, to question the long- term potential of
hybridity as a way of moderating the analysis of new governance, or per-
haps as a promissory note to rethink the whole explanatory .and normative
paradigm of supranational regulatory innovation.?® Rather, it is simply to
confirm that the basic analytical frame through which we construct the idea
of new governance creates a propensity towards oppositional thinking, and
since the adoption of that frame tends in any case to be linked with an inter-
est in and openness towards the affirmative possibilities of the new, this
may result in the integrity and virtue of the new relative to the old being
exaggerated.

In a nutshell, then, we may observe that the problems associated with
constitutionalism at the supranational level seem to find their negative
image in the case of new governance. For if, despite its diversity and inter-
nal divisions, constitutional discourse remains constrained by the legacy of
an old paradigm, new governance analysis, by contrast, and again notwith-
standing its significant internal differences, risks being in excessive thrall to
the new. Let us now seek to examine the implications of this disjuncture
between old-fashioned and new-fashioned in terms of the various candidate
relationships between constitutionalism and new governance.

3. SOME CANDIDATE RELATIONSHIPS

If we recall the four major themes of European constitutionalism, we can
now suggest how each of these provides the basis for one possible relation-
ship between constitutionalism and new governance In each case, however,
as intimated earlier, the connection is in some significant sense limited or
compromised.

To begin again from a nominalist perspective, here we can conceive of the
relationship between constitutionalism and new governance in terms of the
subsumption of the latter under the former. If constitutionalism is such an
open-ended discourse at the supranational level, lacking even the minimal
constraints set by institutional and textual path-dependence at the state
level and a certain set of social-technological assumptions about what is

26 For thoughtful discussion, see Trubek and Trubek n 23 above. For reasons set out in the
text above and further developed in section 4(a) below, however, the ‘hybridity’ concept may
be more useful in alerting us to some of the outstanding problems with the new governance
approach than in resolving these problems.
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available as constitutional resources, plausible as constitutional technique
and appropriate as constitutional purpose, then what is to stop us just call-
ing new governance ‘constitutional’? By a simple strategy of naming—of
updating the constitutional catalogue in the light of fresh developments—
do we not thereby resolve any tensions between constitutionalism and new
governance?

There are two cumulative objections to such an approach. The first is
that if constitutional discourse is so ubiquitous, so stretched by ideological
whim and strategy, then its invocation may come to lack any significance
other than as a rhetorical device. If constitutionalism is everywhere, then
nowhere, the realm of new governance included, can it claim a special
authority, or lend its object some special appropriateness to or core signifi-
cance within supranational governance relations. Secondly, the dilution of
constitutional discourse to the point that a claim made in the name of the
Constitution carries no special authority within or special relevance to gov-
ernance does not, however, imply that in practice there is a constitutional
‘flatland’; for, as we shall see, a higher priority or greater authority may
continue to be accorded to certain types of arrangements over others with-
in the positive law and institutional workings of the supranational system.
Indeed, the development of a more ‘democratic’ constitutional rhetoric may
actually reinforce this to the extent that its permissive message distracts
attention from the resilience of underlying authority structures.

For its part, the textualist strain within supranational constitutional
thinking fits with an instrumentalist conception of the relationship between
the Constitution and new governance. Most immediately, the new
Constitutional Treaty can be viewed as an instrument through which new
governance in general, and the OMC in particular find articulation in the
higher echelons of the EU’s regulatory system. The story of OMC’s fate in
the Constitutional Treaty has been told in detail elsewhere,?” and here is not
the place to repeat it. However, a number of features deserve mention inso-
far as they demonstrate the strengths and drawbacks of the textualist
approach, and indeed point us towards other potential limitations of the
constitutional vision.

First, to repeat a point, as with all constitutional texts at their point of
emergence, how the Constitutional Treaty addresses the matter of new gov-
ernance is in significant part a function of power politics. Yet far more so
than at the level of the state, where—for better or for worse—even at trans-
formative constitutional moments the basic structural principle of the polity,
namely that of an entity with formally unlimited capacity to act, is regarded
as relatively settled, such power politics at the EU level tend to respond to

27 See, eg, G de Biirca, ‘The Constitutional Challenge of New Governance in the European
Union’ (2003) 28 ELR 814-39 at 830f; J Zeitlin, ‘Social Europe and Experimentalist
Governance’ in G de Birca (ed) EU Law and the Welfare State: In Search of Solidarity
(Oxford: OUP, 2005) 213-41.
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a double agenda, one of both ‘blueprint’ and ‘generative’ politics.2® The
treatment of the OMC, accordingly, reflects a complex compromise over
two cross-cutting macro-political questions. One involves the traditional
right/left question of the emphasis to be placed on ‘Social Europe’—the
focus of key OMCs in economic policy, employment strategy, social inclu-
sion, pensions etc—as a countervailing force to the single market, and the
other involving the underlying structural question of the proper extent of
the EU’s (as opposed to Member States’) competences. As with many multi-
level, intersecting compromises, because of the high number of veto strate-
gies in play, its articulation has been largely negative—more about soothing
diverse anxieties than pursuing divisive aspirations. On the one hand, there-
fore, we find that social policy aims central to so many OMCs, and so indi-
rectly the OMC itself, are boosted in the general statement of values and
objectives in the opening provisions of the Constitutional Treaty,?’ in the
‘second generation’ Equality and Solidarity chapters of the Charter on
Fundamental Rights3? and in a new horizontal clause committing the Union
to take account of various social polices and objectives in defining and
implementing specific polices and actions.! Yet, on the other hand, for all
that the coordination of economic and employment policies is treated as a
distinctive mode of competence in the CT,32 nowhere in the text is the OMC
granted explicit constitutional status. This silence, it has been argued,
resulted from a deadlock or compromise within the Praesidium of the
Convention which produced the draft Constitutional Treaty between those
from a state-centred perspective who were concerned at the OMC’s poten-
tial for ‘soft’ erosion of national policy prerogatives and those of a more
communautaire disposition who were concerned at its possible undermin-
ing of classic ‘hard’ supranational competences. 3> Trapped between these
two opposing fears, it ultimately proved impossible for OMC to find its
own distinctive constitutional voice.

In the second place, the debate on the place of the OMC in the constitu-
tional text rather underlines the poverty of attempts to think through the
idea of post-national constitutionalism in social-technological terms. No
constitutional text is self-implementing, least of all one which lacks the epis-
temic frame of the statist model, yet remarkably little attention seems to
have been paid to this fact. Commenting on the possible impact of the rele-
vant sections of the approved constitutional text, and indeed of the alterna-
tive option of a generic OMC clause dedicated to asserting high standards

28 D Miliband, ‘Introduction’ in D Miliband (ed) Reinventing the Left (Cambridge: Polity,
1994) 1-17 at S.

29 CT Art I-3.

30 CT Part IL

3UCT Art ITI-117.

32 CT Art 1-15.

33 Zeitlin, n 27 above, at 230.
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of procedural ‘due process’,>* one observer has remarked that while it
appears to be common ground that ‘constitutional provisions ... matter in
the EU’ in particular through conferring ‘added legitimacy’ there is never-
theless ‘no clear answer’3’ to what extent they matter, or how their impact
percolates through and resonates within the system. This neatly captures
the widespread and complacent assumption within the Constitutional
Treaty debate that putting things on a constitutional footing would some-
how in and of itself be consequential rather than simply marking another
consequence—the point at which political compromise had been reached.

Two questions are begged by the assumption of consequentiality. First,
and more generally, what basic difference does juridification of new gover-
nance, or indeed any new form of normative ordering make? If and to the
extent that the constitutional text were to impose precise or unavoidable
new obligations or confer wide-ranging new powers on key organs of gov-
ernment or other agencies, then there might seem to be a relatively simple
answer to this at the level of normative authorisation. But none of the new
provisions, dealing as they do with the designation of vague objectives and
general rights and the affirmation of broad jurisdictions, actually possesses
that kind of semantic sting. It is difficult to see, in other words, how these
provisions could be decisive in persuading or compelling key governance
institutions to do what they were not otherwise minded to do, or in empow-
ering anyone do what they were not already capable of doing.

And even if this were not so, a second set of questions of the added value
of calling the text constitutional, rather than merely legal, remains unan-
swered. Inasmuch as the general legal code makes a difference, does the
invocation of the special constitutional code make a further difference?
Alternatively, even if the conferral of simple legal status makes little or no
difference, might the conferral of constitutional status not still do so?

One possible answer suggested by the other two themes of EU constitu-
tionalism—hierarchy and self-containment, is that any difference constitu-
tionalisation makes to the promotion of new governance is more likely to be
negative than positive. If we take first the theme of hierarchy, the danger is
that this simply fails to correspond to or recognise the operating logic of new
governance. On this view, much of what goes on in the ‘underworld’3¢ of
new governance is hardly touched upon by a constitutional model which is
fixated with pedigree norms and the commanding institutional heights of the
Community method.3” At best, then, constitutionalism and new governance

34 For its elaboration and discussion, see G de Biirca and ] Zeitlin, ‘Constitutionalizing the
Open Method of Co-ordination: What Should the Convention Propose?’ (2003) CEPS Policy
Brief 31.

35 Zeitlin, n 27 above, at 240.

36 To adapt Weiler’s description of the profile of the Comitology system in, ‘““Comitology”
as Revolution—Infranationalism, Constitutionalism and Democracy’ in C Joerges and E Vos
(eds) EU Committees: Social Regulation, Law and Politics (Oxford: Hart, 1999) 339-50.

37 On the ‘processualist’ critique of documentary constitutionalism more generally, see N
Walker, ‘The Legacy of the Constitutional Moment’ (2004) 11 Constellations 368-92.
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are merely ships in the night, navigating their very different routes with
scarcely a passing glance. And indeed, any attempt at greater familiarity,
involving the examination of new governance thorough a constitutional lens,
merely underlines the difficulties involved in trying to reconcile two such
diverse operating logics. Thus, to return to the debates on the Constitutional
Treaty, one objection to the naming and constitutional anchoring of OMC
was that it would, at least implicitly, involve locating OMC in a strict hierar-
chy of forms of Community governance, either trumping and displacing or
being trumped and displaced by certain pre-existing hard competences.® Yet
the emergence and implementation of many new governance measures are
not well understood in terms of their place in a pecking order of regulatory
modalities, but rather as a set of mechanisms that through content-depend-
ent persuasion and good practice can variously complement, supplement,
challenge, modify, anticipate or consolidate content-independent forms of
vertically-ordered authority. The danger, then, in trying to reduce OMC
mechanisms to a logic which is commensurable with, and so competitive
within, a hierarchy of forms, is of forcing square pegs into round constitu-
tional holes.

If we move to the related idea of self-containment, the mismatch between
the social technology of traditional constitutionalism and that of new gov-
ernance is even more pronounced, and indeed allows us to contemplate the
possibility of a structural antagonism between the two. Constitutional self-
containment, as noted earlier, has both internal and external dimensions,
and each threatens a key dimension of new governance. Internally, the idea
that constitutional authority is exclusive and exhaustive—a preordained
unitary order externally imposed upon its objects—does not fit easily with
the idea of OMC as a shifting series of experimental and open-ended frame-
works of voluntary compliance and emergent self-authorisation. This ten-
sion we can see, for example, in the reluctance of some to contemplate any
form of freeze-frame constitutionalisation of the OMC in the Constitutional
Treaty for fear that it might undermine its trademark flexibility and inter-
rupt its dynamic path of development.?’

Externally, if anything the tension is even more profound. Self-contain-
ment, as we have seen, is intimately linked to the idea of the EU as a dis-
tinct and separate legal-constitutional order. Yet so much of what is key to
the social technology of EU constitutionalism clearly has a relational
dimension.*” In simple terms, the EU shares both territory and people with
its Member States, and we cannot conceive of the guiding norms of the EU,
the nature of its societal steering mechanisms or the motivations of its citizens

38 See Zeitlin, n 27 above, at 230.

39 Ibid 229.

40 See, eg, N Walker, ‘Postnational Constitutionalism and the Problem of Translation’ in JHH
Weiler and M Wind (eds) European Constitutionalism beyond the State (Cambridge: CUP,
2003) 27-54.
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in isolation from these state structures. This relational feature is never more
pronounced than in the context of new governance in general and OMC in
particular, where it is precisely the failure to agree a definitive and author-
itative division of competence and the recognition of the artificiality of such
partitions as are in place which has provided much of the impetus for
reform, and for thinking about the connection between legal orders in more
fluid terms.*!

4. THE MUTUAL (RE)ENGAGEMENT OF CONSTITUTIONALISM
AND NEW GOVERNANCE

New governance reconsidered

It would seem, then, that constitutionalism may offer either too little or too
much to new governance. Too little, if wearing its nominalist clothes, consti-
tutionalism becomes a bland affair—an everyday mantra with no analytical
bite; or, if wearing its textualist clothes, it is instead fated to be the casualty
of complex multi-level political gridlock. Too much, if the resilient constitu-
tional codes of hierarchy and self-containment—inherited from the state but
strongly reasserted in the foundational stages of the EU—colonise and sub-
vert attempts made in the name of new governance to rethink regulation for
a post-Westphalian age. Perhaps, then, new governance has nothing to gain
from constitutionalism, other than the instrumental benefits which may
accrue to new governance’s supporters through the strategic assertion of a
symbolically powerful language in which to couch their claims. Even here,
however, any victory threatens to be a Pyrrhic one if the price of adoption of
the constitutional register is deference to a social technology which is ulti-
mately at odds with that which animates new governance.

Before any such dismissive conclusion were drawn, however, new gover-
nance would have to meet its own high standards of justification and
demonstrate that it was not in need of any external forms of normative sup-
port. Yet in its fixation with ‘the new’, new governance, as we have already
noted, reveals significant weak points and blind spots. And insofar as these
point to important deficiencies and limitations, might not ‘old’ constitution-
alism offer as yet unconsidered means of assisting in overcoming these?

Earlier we identified new governance’s preoccupation with a binary logic
as leaving it with little sense of the value, if any, of anything other than new
governance. Certainly in its more rigid formulations, the binary mode of
identifying new governance as an important empirical and/or normative
force either suggests that ‘old’ governance’ is increasingly insignificant
and/or bereft of value, or, even if it stops short of any such categorical dis-
missal, it nevertheless offers us no clear way of understanding or assessing

41 See, eg, Scott and Trubek n 20 above; de Biirca n 27 above.
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just how such older forms, with their opposite or countervailing regulatory
logic, are supposed to complement new governance. The turn to hybridity,
as we saw, signals some recognition of these problems and some attempt to
move beyond them, but the legacy of the original approach is hard to shake
off. Either we end up dealing in causal relationships between the old and
the new conceived of as very broad generalities, or, if we take a disaggrega-
tive approach, we struggle for an effective conceptual language in which to
think through the recombination of old and new.

If we try to locate what lies at the root of these difficulties, we may find it
in the intensity of focus of the new governance approach upon matters of
institutional design. Such a narrow preoccupation entails that questions such
as the deep philosophy of governance and of political organisation which
should animate that design or the wider social and political context in which
the relevant institutions are embedded, tend to be ignored or relegated to sec-
ondary consideration. This is most obvious in the more concrete formulations
of the new governance approach, where we see a kind of institutional
fetishism in which different institutional configurations are treated as surro-
gates for the pursuit of some values rather than others. Yet even in the more
abstract formulations of new governance, we find only a more elaborate route
to the same kind of decontextualised institutional conclusion. In emphasising
the context-independent value of matters such as participation, multi-level
integration, diversity, deliberation, flexibility and experimental learning, new
governance analysis seems intent on supplying the key ingredients necessary
for any institutional concoction to pass the ‘good governance’ test.

Indeed, much of the appeal of the new governance approach seems to lie
precisely in the priority it accords to the ‘practical’ business of supplying a
checklist of widely affirmed regulatory desiderata. This is stressed far more
than the inevitably more divisive question of an overall conception of gov-
ernance which would relate and prioritise these various desiderata both
inter se and with regard to other governance values, and which would seek
to ground the whole in its overall social and political context of emergence
and ramification. Yet the very concentration on a broadly palatable institu-
tional recipe which is the source of much of its attraction may also be the
most serious shortcoming of new governance analysis to the extent that it
leads to avoidance or downgrading of these domains of inquiry where new
governance analysis is most vulnerable.

We may demonstrate this, paradoxically, by considering one of the con-
tributions to new governance analysis that has taken these questions of gov-
ernance philosophy and wider socio-political context seriously, namely the
work of the influential democratic experimentalist or pragmatist school.*?

42 See, eg, C Sabel and M Dorf, ‘A Constitution of Democratic Experimentalism.” (1998) 98
Columbia Law Review 267; O Gerstenberg and CF Sabel, ‘Directly-Deliberative Polyarchy:
An Institutional Ideal for Europe?’ in C Joerges and R Dehousse (eds) Good Governance in
Europe’s Integrated Market (Oxford: OUP, 2002); J Cohen and CF Sabel, ‘Sovereignty and
Solidarity: EU and US’ in J Zeitlin and D Trubek (eds) Governing Work and Welfare in a New
Economy (Cambridge: Cambridge University Press, 2002).
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According to the experimentalists, the promise of new governance in gen-
eral and OMC in particular lies in their method of addressing the tension
between two aspirations of democratic authority. For democratic govern-
ment is only acceptable if it both produces well-informed decisions that
provide practical solutions to collective action problems, and allows par-
ticipation and voice to those affected by such decisions. Whereas many
theories of governance struggle to reconcile these two aspirations, and
tend either to subordinate knowledge to voice or voice to knowledge, the
experimentalist approach seeks to discover and exploit contexts of action
in which the two can be optimally combined. For the experimentalists, a
‘bottom-up’ perspective, one whose point of departure is self-constituting
practical problem-solving units or constituencies (who tend to be groups
at the receiving end of classic command and control public sector per-
formance) provides the best way of proceeding. It allows the ‘demos’ to
find its own highly localised level, one where voice is most effective,
knowledge and experience most relevant, and motivation most palpable.
On this view, the attraction of OMC and the like is that they are sensitive
to the primacy of localised understanding and praxis while offering a tem-
plate in terms of which local solutions can be pooled, exchanged and
developed and activity coordinated beyond the level of the basic problem-
solving unit.

In developing a fully fledged and socially grounded regulatory philoso-
phy along these lines, the experimentalist approach dramatises two partic-
ular types of problem for new governance. In the first place, there is the
problem of the guarantee of the basic regulatory frame or structure of any
institutional design, and, in the second place, there is the problem of the
specification of the appropriate boundaries of governance.

The problem of the guarantee of the basic regulatory frame has in fact
two dimensions, each of which is implicit in all forms of new governance
and becomes explicit in the face of the clear normative priorities of experi-
mentalism. The first addresses the relationship between new and old, and
asks, how, in the sacrifice or subservience of ‘old’ values such as stability
and predictability of norms to the demands of experimental learning we can
continue to ensure or even presume against the erosion of these norms that
we may argue are universal, or at least of resilient relevance across time and
space.*> The second concerns the danger of institutional entropy. How,
given the experimentalist and ‘bottom-up’ basic thrust, can we find an insti-
tutional form which has the basic coherence and integrity even to guarantee
its own self-reproduction? Is there not a danger either that new governance
in its emphasis upon relentless revisability contains the seeds of its own
destruction, or, alternatively, that it opens itself to the charge of performative

43 For the posing of these questions in the context of the relationship between OMC and
human rights protection, see de Buirca, n 27 above, at 833-35.
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contradiction by placing certain anchoring premises beyond the possibility
of experimental rejection?**

As regards the specification of the appropriate boundaries of governance
and of democratic self-constitution, again the explicitness of the experimen-
talist approach places the problem of new governance in sharp relief.
Whereas the emphasis upon a certain bundle of regulatory desiderata
regardless of context means that it is often left unclear in new governance
analysis at what level of government and to what extent these values should
be articulated, experimentalism puts its cards firmly on the table in its iden-
tification of the coal-face, problem-solving entity as the primary unit of
analysis. Yet considerations of justice, coordination and existing political
culture mean that this cannot be the only key boundary for the experimen-
talists. As regards justice, since different problem-solving sectors are not
hermetically sealed off from one another, but take decisions that involve sig-
nificant externalities and indirectly affect a wide range of interests, there
has to be a wider context in which these external effects can be addressed
and balanced. As regards coordination, the very idea of mutual learning
and adjustment within and across different OMCs and other experimental
regulatory contexts presupposes a delimited zone, whether of functional
activity or territory, within which such coordination takes place.

Both of these factors suggest the state, and, more importantly for present
purposes, the supranational level—given the significant extant ordering and
coordinating power of each—as other sites and ‘outer boundaries’ of polit-
ical organisation beyond the basic problem-solving units. Finally, the spe-
cial suitability of new governance in general and OMC in particular to the
wider European supranational context is explicitly argued for by advocates
of experimentalism on grounds of an existing framework of political under-
standings and the growing perception within that framework of the need
for a revision and a renewal of the Community method.* On this view,
against a background of growing collective anxiety as to the incapacitating
inflexibility of classic Community command-and-control decision-making
procedures, the new more permissive regulatory capacities of new gover-
nance are required to enhance deliberative opportunities and secure the lev-
els of collective trust necessary to persuade Member States to relax their de
facto or de jure veto powers sufficiently to save the overall EU system from

44 One possible answer to the second objection lies in the suggestion that the basic OMC
template itself be reviewed and improved by the reflexive application to this higher order level
of the key aspects used in the lower order application of OMC in substantive policy sectors—
benchmarking, peer review, monitoring, iterative redesign etc. See Zeitlin n 27 above. Yet,
however useful an institutional design suggestion, the problem of self-reference remains.
However self-critically deployed, the basic OMC methodology remains axiomatic, its original
authority unchallenged.

45 See, eg, C Sabel and ] Zeitlin, ‘Active Welfare, Experimental Governance, Pragmatic
Constitutionalism: The New Transformation of Europe’ Unpublished Paper, 2003. See also
Zeitlin n 27 above.
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gridlock. Here, then, the European level is presupposed not just as an
objective source of authority, but appealed to as a subjective source of an
ongoing commitment—as indispensable as it is elusive—to put things in
common.

Reflexive constitutionalism

Taken together, the problem of anchoring the basic regulatory structure and
the necessity of providing a framework of political community other and
wider than that of the various problem-solving constituencies do indeed
provide a significant challenge to new governance. However, it is a chal-
lenge that may be met provided that we look again at the resources of
authoritative ordering that may be available through the perspective of con-
stitutionalism.

In one sense, this may seem only too obvious a conclusion. As we have
already seen, an important part of the constitutional tradition, including the
oldest vector of EU constitutionalism, is concerned with the provision of a
basic legal framework of political community which both trumps and is
generative of other norms. Equally, that part of the tradition of constitu-
tionalism which focuses not on the universality of norms of good gover-
nance but on the particularity of the polity has always been concerned with
the bonds of affinity within even very large communities and with how
these may be mobilised within a coherent social technology. Yet while these
‘constitutional resources’ seem to address the problems of regulatory
anchorage and the construction of a wider framework of political commu-
nity respectively, they threaten to do so by reasserting just these features of
constitutionalism which are in most obvious tension with new governance.
What price the constitutionalisation of new governance if it brings back
into the picture the rigid normative and institutional hierarchy and compre-
hensive self-containment that new governance seeks to overcome? And
what price the constitutionalisation of new governance if it falls victim to a
kind of false essentialism—a ‘personification’*® of abstract community,
which masks very particular interests in the name of an illusionary notion
of the settled common interest, and which, indeed, provides the dubious
ideological ballast to support the hierarchical operating logic and compre-
hensive pretensions of old-fashioned constitutionalism ?

In the most general terms, the prospect of EU constitutionalism offering
a solution to the deficiencies of new governance without undermining its
basic purpose depends upon EU constitutionalism nurturing a quality
which it actually shares in common with the experimentalist version of new
governance, namely an intense reflexivity. To be ‘reflexive’ means that
something is capable of bending or turning back on itself. This amounts to

46 Gerstenberg and Sabel n 42 above.
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more than a providing a ‘reflection’—an inert mirror or faithful model of a
prior essence. Rather, it is about the possession of the quality of ipseity—of
the capacity for self-reflection and the possibility of self-transformation
inherent in that capacity. 47

How does it help to reconceive of constitutionalism in reflexive terms? It
does so by allowing us to think of constitutionalism as the carrier of a
generic idea of responsible self-government.*® The idea of responsible self-
government is inherently reflexive in that it involves a self-assertion and a
taking of responsibility as two sides of a single coin. By conceiving of itself
in constitutional terms the EU is indeed, as many of the sceptics fear, mak-
ing a claim to autonomy, of being a political community in its own right
rather than merely a delegated and subordinate form of political authority,
albeit a political community which co-exists with and does not in turn seek
to subordinate other and overlapping political communities at state and
sub-state level. And in making that claim to autonomy, the EU also must
perforce accept full responsibility for its own affairs before both internal
and external audiences. Constitutionalism, then, is the language in which
both the assertion is made and the responsibility taken.

Constitutionalism is thus revealed as the indispensable ‘discourse of con-
ceptualisation and imagination’*® whereby any polity conceives and thus
constitutes itself as such. On this view the ‘old’ state tradition of constitu-
tionalism need not be viewed in either of the negative ways portrayed ear-
lier—neither as a paralysing legacy handed down from a quite different
political context nor as a source of indiscriminate borrowing and purely
opportunistic rhetoric. Rather, the state is but one species of the genus of
responsible self-government, the supranational entity known as the EU
another, and the generic idea itself the only basis on which we can mean-
ingfully translate between the two contexts.

But, what, in more detail, should the generic idea of responsible self-gov-
ernment imply at the EU level? It was suggested above that for reflexive
constitutionalism to complement and augment new governance in the EU
such reflexivity should be intensely pursued. That is to say, it is not enough
simply for the EU merely to style itself as a reflexive entity. Indeed, to do
things merely in the name of responsible self-government can lead to pre-
cisely the type of ‘personification’ of a regulatory configuration—its reifica-
tion as something possessing its own interests—that many proponents of
new governance fear.’" Rather, intense reflexivity implies close and persist-
ent attention to the conditions in which and purposes for which the very
idea of the responsible self-government of a collectivity may be justified.

47 See, eg, B Van Roermund, ‘Sovereignty: Popular and Unpopular’ and H Lindahl,
‘Sovereignty and Representation in the European Union? in N Walker (ed) Sovereignty in
Transition (Oxford: Hart, 2003) 33-54 and 87-114.

48 Walker, n 2 above, at 343-35.

49 Weiler, n 13 above, at 223.

30 See Gerstenberg and Sabel, n 42 above.



EU Counstitutionalism and New Governance 35

These conditions and purposes concern the basis on which the collective
‘self” may be identified and the collective ends it seeks vindicated. Crucially,
in this regard, one of the apparent constitutional weaknesses of the EU may
turn out be a strength. It will be recalled that a key element in the social tech-
nology of state constitutionalism is its epistemic dimension—its understand-
ing of the key generative mechanisms of the political society in question.
Typically in the state context this involves some notion of a prior bonding
element or source of affinity, and the danger is that the Constitution merely
‘reflects’ this rather than undertake a ‘reflexive’ engagement’ with it. In the
context of the EU no such hostages to collective fortune exist. There are no
credible candidates to invest collective selthood with a fixed prior meaning,
and thus every opportunity exists for the sense of self-understanding to be
constructed or transformed in the process of collective engagement itself. Or
to put it another way, while the staple puzzle of state constitutionalism as a
form of social technology has been to harness understanding of the epistemic
foundations of the political society to the task of ongoing mobilisation of
collective action, the staple puzzle of EU constitutionalism as a form of
social technology is instead to establish a more basic or threshold motivation
to put things in common sufficient to construct such a shared epistemic
frame. The only justification of the constitutional process, then, including but
by no means limited to the initial formal process of Constitution-making, lies
not in the vindication of some existing essence or realisation of inherent
potential, but in the productive potential of the process itself in creating and
redeeming a sense of collective ‘selfthood’ or political community out of the
emergent awareness of common interests it stimulates.

It is quite possible to imagine such a de-reified conception of constitu-
tional order responding to the wider concerns of new governance. A reflex-
ive constitutionalism should be one with the collective awareness and
imaginative resources necessary to secure a conceptual anchor which spec-
ifies the default generative structure and normative priorities of the whole
without reverting to the statist notion of a rigid and inflexible institution-
al hierarchy that would confront new governance with various false choic-
es, (for example, both normative and institutional hierarchy or neither;
rigid textual specification or constitutional silence, external authorisation
or self-authorisation, ) or, indeed—to recall another feature of the statist
legacy—which is able to conceive of the relational or trans-polity dimen-
sion of new governance networks. Indeed, the major impediments to such
a process of constitutional re-imagining are practical and ideological rather
than cognitive.’! On the one hand, as we have seen, the practical context
of constitution-making invariably pits different blueprint and generative
conceptions of politics against one another, and may result in uneasy and
epistemically inarticulate compromises. On the other hand, the very idea
of a conceptual anchorage, however light, contingent and flexible, retains

31 See, eg, the proposal developed and discussed in de Birca and Zeitlin n 34 above.
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an idea of content-independent authoritative foundations about which par-
tisans of new governance remain highly ambivalent.’?

Yet a reflexive constitutionalism should also be able to overcome these
practical obstacles and address these ideological concerns. For it should be
capable of persuasively disseminating the idea that what binds the wider
political community is no more and no less than the shared pragmatic desire
to identify and secure whatever may be in the collective interest, including
the conditions under which other and more intimate levels of political com-
munity or common action identified by new governance analysis as key
political sites can thrive and interact in a just and well-coordinated manner.
Such a pragmatic sense of constitutionalism both responds to the sceptical
fear that constitution-making is simply (supranational) state-building by
another name through the modesty and self-discipline of its ambitions, and
answers the anti-foundationalist concern of the supporter of new gover-
nance through asserting that the only content-independent ‘foundation’
involved is that minimally required and presupposed in order to justify and
enable the search for content-dependent solutions to collective action prob-
lems.

Of course, to end on a sober note, whether any such de-reified and thor-
oughly reflexive conception of constitutionalism is likely to ‘catch on’ at the
EU level is quite another question. Many of the sceptics who have opposed
the present documentary process with such success have done so precisely
because they will not be convinced that the state/supranational relationship
need not be negative-sum, and so wish to reject or neuter the idea of a new
transnational collective political entity to stand alongside the states. Others
have done so because, while perhaps less sceptical in principle, they are
unhappy about the embryonic political personality or unsure about the like-
ly mature political personality of the new collective self, and not prepared
to take any chances.’ If we take the idea of a reflexive constitutionalism in
the uncharted post-national conditions of European supranationalism seri-
ously, the latter objection should be no more valid than the former, since
the personality of the collective should remain within the exclusive gift of
the individuals who construct and comprise that collective. It is perhaps
the deepest and most disabling paradox of European constitutionalism,
however, that this can only ever be demonstrated in the doing, and that the
discovery of the collective commitment to become and remain engaged
with an ongoing constitutional experiment can never await the proof that
such collective commitment is indeed worthwhile.

52 See most recently, ] Cohen and C Sabel, ‘Extra Rempublicam, Nulla Justita?’ Philosophy
and Public Affairs (2006) (forthcoming).
353 See, eg, N Walker, ‘Europe’s Constitutional Engagement’ (2005) 18 Ratio Juris 385.
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Toyota Jurisprudence: Legal Theory
and Rolling Rule Regimes

WILLIAM H SIMON*

ONTEMPORARY ENGINEERING HAS produced distinctive ideas about

organisation. These ideas have focused most on economic produc-

tion, especially manufacturing, but they have broader relevance. 1
propose to show in this essay that a specific cluster of these ideas known as
the Toyota Production System (TPS), or more generally, as ‘lean produc-
tion’, contradicts basic premises of mainstream legal theory and implies a
quite different jurisprudence.

I discuss TPS as if it were a legal system, but I am not interested in defend-
ing this characterisation on any but heuristic grounds. The jurisprudential
implications of TPS are interesting because these ideas seem to underlie, in
more fragmented and amorphous form, some important recent public law
developments, especially in health-and-safety regulation and the delivery of
public services. The engineering perspective thus has the potential both to
clarify the basis of these developments and to suggest how they may evolve.!

The mainstream perspective to which I contrast Toyota jurisprudence is a
set of premises common to the rights-and-principles and law-and-economics
schools of legal theory, which together embrace most of the range of current
American theory. As I use the term, however, mainstream jurisprudence does
not include the tendencies some legal scholars call ‘experimentalist’. ‘reflex-
ive’ or ‘responsive’ law; still others call ‘new governance’, and had the term
not been lately abused, might usefully be called pragmatist.> The Toyota

* Arthur Levitt Professor of Law, Columbia University. Thanks for help and encouragement
to Paul Adler, Barbara Fried, the Hewlett Foundation, Chuck Sabel, Joanne Scott, Neil Walker,
and participants in discussions at Cambridge University, Columbia Law School and the State
University of New York at Buffalo Law School.

I The idea that TPS and related engineering ideas have important implications for public
institutions comes from Charles F Sabel, ‘Learning by Monitoring: The Institutions of
Economic Development’ in Neil Smelser and Richard Swedberg (eds) Handbook of Economic
Sociology (Princeton, NJ: Princeton University Press, 1994).

2 See eg, Michael C Dorf and Charles F Sabel, ‘A Constitution of Democratic
Experimentalism’ (1998) 98 Columbia Law Review 267; John Braithwaite, Restorative Justice
and Responsive Regulation (Oxford: Oxford University Press, 2002); Joanne Scott and David
M Trubek, ‘Mind the Gap: Law and New Approaches to Governance in the European Union’
(2002) 8 European Law Journal. 1. The case for the term pragmatism rests on the convergence
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perspective resonates with these latter tendencies. It has in some cases influ-
enced work with these tendencies, and it may prove useful in elaborating
them.

In contrast to mainstream legal thought, the Toyota system (1) emphasis-
es the goals of learning and innovation (rather than of dispute resolution and
the vindication of accepted norms); (2) combines the normative explicitness
associated with formal rules with the continuous adjustment to particulari-
ty associated with informal norms (no dialectic of rules and standards); (3)
treats normative decision making in hard cases as presumptively collective
and interdisciplinary (rather than the heroic labour of a solitary profession-
al); (4) fosters a style of reasoning that is intentionally destabilising of settled
practices (rather than harmonising or optimising); and (5) attempts to brack-
et or sublimate issues of individual and retrospective fairness or blame.

Section 1 of this chapter is a stylised account of a cluster of basic themes
in mainstream jurisprudence. Section 2 describes the contrasting themes of
Toyota jurisprudence. Section 3 shows that the Toyota themes are visible in
recent American public law developments, especially in health and safety
regulation and school reform. It also discusses proposed reforms of death
penalty administration in order to rebut the intuition that the Toyota per-
spective would be out of place in areas that are strongly charged morally.
Section 4 speculates briefly about the general direction that legal theory
would take if it absorbed the insights of the Toyota perspective.

1. MAINSTREAM JURISPRUDENCE

Most legal thought is committed to the following five propositions:

A. The basic functions of the legal system are dispute resolution and the vin-
dication or optimisation of accepted social values.

In the rights-and-principles perspective, the legal system is, in HLA Hart’s
formulation, a ‘union of primary and secondary’ norms.> The primary
norms prescribe rights, duties and powers for citizens in civil society. The
efficacy and legitimacy of these primary norms depends on their conver-
gence with informal social norms. Secondary norms allocate authority
among officials to resolve disagreement and conflict about what the pri-
mary norms should be and how they should be applied and enforced. No
matter how perfect the convergence between primary rules and informal
social norms, disputes will arise because of bad faith or the incompleteness
of social morality, and secondary norms are needed to resolve such disputes.
The secondary norms may themselves express social values such as due
process or democracy, or they may rest simply on the social interest in the

of some of the initiatives discussed here with John Dewey’s conception of democratic govern-
ment as a process of participatory learning. See John Dewey, The Public and Its Problems
(Athens, OH: Swallow Press, 1954 [1927]).

3 HLA Hart, The Concept of Law (Oxford: Clarendon Press, 1961) 77, 92-93.
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resolution of conflict. Lawyers who see a broad and rich social consensus,
or who cannot imagine a legitimate legal order without one, tend to see
primary norms as fundamental. Those who focus on the fact of conflict and
disagreement about primary norms tend to emphasise secondary norms.*

In the law-and-economics perspective, the distinction between primary
and secondary norms is less central, and norms tend to merge with a broad-
er array of preferences, but the picture is similar. The legal system is sup-
posed to maximise welfare, understood in terms of current preferences. The
system is an instrument for satisfying these preferences. So the task is to
trade off the benefits of increased preference satisfaction through law mak-
ing and enforcement against the costs of these activities so as to attain the
greatest net benefit. Conflict and disagreement are treated as either costs of
enforcement or as pre-existing social harms, in either case as something to
be minimised.’

B. The dialectic of rules and standards: The legal system chooses formal
rules in order to limit discretion but at the price of reducing sensitivity to
factual particularity; it chooses informal norms (standards) to make deci-
sions sensitive to context but at the cost of reduced control of discretion.
Formal norms constrain decision more than informal ones. They limit the
range of factors that the decision maker can consider. Legal theory attrib-
utes several potential advantages to formality, but the advantage most
emphasised in general legal discourse is that formality inhibits the decision
maker’s ability to make decisions on the basis of illegitimate considera-
tions—her personal or political values and goals. The narrower and more
explicit the rule, the less room it allows for influence by personal values and
goals, and the more readily a reviewing authority can determine whether
the decision conforms to the rule.®

But of course, the more the rule constrains discretion, the more it also
inhibits consideration of how its purposes will apply in the full context of
the decision and the more often it will produce decisions at variance with
these purposes. The gap between the norm’s underlying goals and the deci-
sions it produces is directly proportional to the norm’s formality.

Lawyers generally tend to favor discretion-constraining rules for groups
they distrust and discretion-conferring standards for groups they trust,
though they do not always agree on the identity of the groups. During the
Warren Court era, liberal lawyers favoured rules for the street-level public
workforce—for example, Miranda rules for the police—and standards like
ust cause’ for judges. More recently, conservatives who distrust the judici-
ary in criminal matters have sought to restrict their discretion through the

4 Compare Hart previous n (emphasising secondary norms) with Ronald Dworkin, Law’s
Empire (Cambridge, MA.: Harvard, 1986) 176-275 (emphasising primary norms).

5 Eg, Richard Posner, Economic Analysis of Law, 6th edn (New York: Aspen, 2003)
215-27, 563-65, 595-98.

¢ See generally, Frederick Shauer, Playing by the Rules: A Philosophical Examination of
Rule-based Decision-making in Law and Life (Oxford: Oxford University Press, 1991)
149-55; Posner, previous n, at 556-57.



40 William H Simon

rules of the Federal Sentencing Guidelines, with the tacit but predictable
effect of increasing the discretion of prosecutors, a group they trust, whose
charging decisions are regulated by standards.

All these lawyers, however, tend to view the choice between rules and
standards as primarily a trade-off between the costs and benefits of limiting
discretion on the one hand and of decisional contextualisation on the other.

C. Legal reasoning in hard cases is interstitial.
It is a matter of pride in our legal tradition that the courts exercise their
law-making power ‘one case at a time’.” They tailor their decisions to the
facts of the dispute before them. The decisions are conclusive only with
respect to those facts. Their precedential effect for other cases takes the
form of ‘gravitational force’ proportional to the proximity of their facts to
the ones in the decided case.®

Hard cases are those for which no statute or past case plainly dictates an
answer. We resolve hard cases by deriving results that harmonise with sur-
rounding authority. We accept as presumptively valid the clear answers the
authority gives for other cases and try to derive principles from them that
are consistent with each and indicate how the case at hand should be
resolved. A good answer is one that fits with the surrounding authority.

Ronald Dworkin’s rights-and-principles account portrays ‘fit’ or
‘integrity’ as a virtue in itself. However, there are two other rationales for
interstitial decision making that are widely accepted within both the
rights-and-principles and law-and-economics perspective. The first
emphasises the limited capacities and democratic legitimacy of courts. We
need courts to resolve disputes, but their ability and authority to promul-
gate rules that go beyond the specifics of these cases is controversial. The
second emphasises the importance of predictability. Both fairness and effi-
ciency are served when citizens can predict when the state will intervene in
private affairs. Such predictability allows successful planning of individual
activity and successful coordination of joint activity. In this view, the law
strives to eliminate the friction of individual interaction. This goal is served
when courts respect settled precedent and innovate only when necessary
(either because the law ‘runs out’ or because social change has rendered set-
tled precedent intolerable).”

D. The core form of legal decision making is strongly differentiated from
other roles and activities.

Legal theory has been most preoccupied with explaining a single phenome-
non—how the judge pulls the rabbit of determinate resolution out of the hat
of ambiguous authority. It treats other types of legal work as peripheral,

7 Eg, Cass Sunstein, Once Case at a Time: Judicial Minimalism on the Supreme Court
(Cambridge, MA: Harvard, 2001).

8 Ronald Dworkin, Taking Rights Seriously (Cambridge, MA: Harvard, 1978) 111; see also
Dworkin, n 4 above, at 250-54 (on the principle of ‘local priority’ in the assessment of precedent).

9 Posner, n 5 above, at 560-61.
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and it treats the judge’s work as distinct from and independent of that of
other actors even within the court system.

The rights-and-principles tradition argues that judicial decision making is
strongly differentiated methodologically from other forms of public deci-
sion making. To a unique extent, judges must reason prescriptively from
authority, rather than instrumentally with reference to goals. And the
judge’s isolation from other officials and her relative lack of accountability
for the practical effects of her decisions are sometimes praised as a key ele-
ments of the judicial ‘independence’ that is a key feature of the rule of law.

For other theorists, the tendency to treat the judge’s role in institutional
isolation is more a tacit, or even regretted, habit than a matter of principle,
but the habit is pervasive and longstanding. Legal theory takes little
account, even within the legal system, of anyone but judges, even though
we know that the practical effects of judicial intervention depend on clerks,
probation officers, special masters, bailiffs, sheriffs, marshals, trustees,
executors and receivers. The theorists’ interest in the practices of courts typ-
ically stops at the point of judicial decision. Whether and how the decision
is enforced or its broader practical impact is a matter of secondary, if any,
concern. Judicial decisions are often appraised in terms of their internal
plausibility, rather than in terms of their practical contribution to realising
their goals.!?

It is often pointed out that this focus on the judicial decision is parochial
and anachronistic. Even within the court system, judicial activity is increas-
ingly described as ‘managerial’, especially in connection with two kinds of
cases. First, there are institutional reform cases in which the courts under-
take to reform the administrative structures and practices of public institu-
tions like schools and prisons that have failed to discharge their duties.
Second, there are cases like those involving small drug crimes or child wel-
fare—small cases that occur in large numbers with common patterns in
which the court is expected to intervene in a fairly complex long-term man-
ner in the hope of improving the welfare of some of the parties. Although
these developments are widely recognised, they have not much affected the
preoccupations of legal theory.!!

E. Legal decision making is paradigmatically retrospective and individualist.
Fairness is a central preoccupation of American common law decision mak-
ing. Fairness means basically corrective justice. It is centrally concerned with

10 There is, of course, a substantial empirical and instrumental literature on the effects of
legal rules and judicial decisions. Much of this literature is theoretical and might well be called
‘legal theory’. However, I exclude it from the definition of ‘mainstream legal theory’ because
it is more peripheral to the legal culture than the judge-focused rights-and-principles and law-
and-economics literature and has had limited influence on them.

11 See Judith Resnik, ‘Managerial Judges® (1982) 96 Harvard Law Review 374; Michael C
Dorf and Charles F Sabel, ‘Drug Courts and Emergent Experimentalist Government’ (2000)
53 Vanderbilt Law Review 831.
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the allocation of benefits and burdens among individuals, and with linking
present treatment to past conduct. The American legal system stands ready
to commit vast resources to the determination and evaluation of past con-
duct in order to calibrate present reward or punishment to it. The concern
with fairness is longstanding, but it has recently intensified because of the
increased punitiveness of the legal system in both its civil and criminal
spheres. Punishment is usually predicated at least in part on retrospective
fairness values, and it triggers demands for more elaborate efforts to make
the relevant determinations.

Fairness is the fundamental normative commitment of the rights-and-
principles school. These theorists are prone to defend fairness values as
more fundamental than others or to suggest that they are more strongly
suited to vindication by judges.'> Law-and-economics is different on this
point. It rejects fairness in favour of welfare as a normative touchstone. Yet,
despite this distinction, law-and-economics also focuses on crafting legal
rules that apportion current reward and sanctions to past individual con-
duct.’3 Sometimes fairness values re-enter in the form of preferences, which
then become part of the welfare function to be optimised. Sometimes the
results dictated by corrective justice norms turn out to be the best means of
regulating behaviour in ways desirable on welfare grounds. Even when its
prescriptions depart from the rights-and-principles view, law-and-econom-
ics most often proceeds from an individualist and retrospective approach. It
seeks to craft incentives that induce individual, presumptively rational,
actors to behave efficiently. And it accepts the common law premise that
future behaviour is effectively regulated through the design of sanctions to
fit past conduct in current cases.

Two problems in contemporary legal systems challenge the idea of retro-
spective individual liability in either the direct fairness or efficiency perspec-
tives. The first is that much conflict arises as a by-product of conduct that
is generally socially valuable. The paradigmatic traditional cases of individ-
ual retrospective liability involve intentional instances of generally noxious
behaviour, say, battery or theft. But a very large class of contemporary
cases—including unintentional torts and many violations of business regu-
lation—involve conduct that is in general beneficial but that has been car-
ried too far or conducted with insufficient precautions, often inadvertently.
Legal theory has wrestled with the question of when such conduct should
be regarded as blameworthy or inefficient. A key touchstone has been the
idea of negligence or reasonableness. The meaning of the reasonableness
norm is contested. One ambiguity refers to the relation between customary
practice on the one hand and optimal practice on the other. Sometimes

12 Dworkin, n 8 above.
13 Louis Kaplow and Steven Shavell, Fairness versus Efficiency (Cambridge, MA: Harvard,
2002) 134-48.
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reasonableness means the dominant practice among similar actors.
Sometimes it means something more. But in either case, the inquiry in main-
stream legal thought remains retrospective and individual. It is the prevalent
or optimal practice at the time of the episode that counts, and whatever stan-
dard we come up with must have been within the capacity of the defendant
at the time.!*

Yet, it is often debatable whether either fairness or efficiency warrants lia-
bility based on such a retrospective inquiry. To many, fairness values do not
warrant sanctions for a broad range of harms arising from unforeseen con-
sequences of generally beneficial conduct that are nevertheless swept into
our liability system. Others suggest that imposing liability may be inefficient
because material compensation does not effectively redress symbolic or emo-
tional injuries, or because the liability process does not directly induce
improvements in the systemic practices that produce harm, and, to the
extent that it causes actors to hide information, may inhibit improvement.!’

A second problem arises from the fact that the defendants in a large frac-
tion of legal controversies are organisations. It is often not clear how either
fairness or efficiency dictates the imposition of liability on organisations.
One strategy is to ignore or pierce the organisation and impose liability on
its individual constituents when their conduct would independently warrant
it. Another is to treat the organisation as if it were an individual when the
elements of liability can be established on the basis of the aggregate conduct
of multiple constituents acting for the organisation. Neither strategy is
entirely satisfactory. With the first, decision making remains plausibly indi-
vidualistic but at the cost of ignoring the distinctive dangers and problems
of collective activities. With the second, the individualism seems strained.
For example, while the criminal punishment of corporations does not strike
most people as per se unjust, it is very hard to explain in terms of individ-
ualist fairness notions when, for example, the main effect falls on current
employees and shareholders who neither encouraged nor benefited from the
wrongdoing.

Moreover, while law-and-economics scholarship often treats the incen-
tive effects of liability on organisations as tantamount to the effects on indi-
viduals, this is usually a matter of faith more than logic or evidence.
Economics presupposes individual decision makers, and corporations are
complex aggregations of individuals. Nevertheless, the practice of either
ignoring organisations or pretending that they are individuals has long been
favoured by the legal culture as a way of reconciling its individualistic doc-
trines with the reality of a world of organisations.

14 Henry M Hart, Jr, and Albert M Sacks, The Legal Process: Basic Problems in the Making
and Application of Law (William N Eskridge, Jr, and Philip P Frickey (eds)) (Mineola, NY:
Foundation Press, 1994) 403-49.

15 See, eg, Braithwaite, n 2 above.
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2. THE TOYOTA PRODUCTION SYSTEM
AS A JURISPRUDENTIAL PHENOMENON

TPS arises from dissatisfaction with a traditional mass manufacturing
model that combines central planning with ad hoc shop floor adjustment.!®
In the traditional model, a central corps of managers and engineers prom-
ulgates rules that dictate practice to a workforce that is narrowly skilled
and divided among functional departments (for example, milling, painting,
cutting, polishing, assembly). Central management forecasts sales and then
prescribes production targets for specific products, orders materials, and
schedules each phase of the production process. Typically, the plan calls for
the parts of a product to be processed separately in different departments in
large batches with specialised machinery.

Invariably, adjustments are required as events depart from the plan. The
pattern of orders is different from the forecast. Supplies fail to arrive on
time, or they are defective. In the plant, machines break down, or parts are
improperly machined. The plan contemplates a series of adjustment mech-
anisms for such contingencies. ‘Expediters’ may travel between the sales
department and the factory floor to advance orders ahead in the production
queue in accordance with the needs and clout of the customer. The plant
can maintain a central parts inventory, or each worker can have a ‘buffer’
stock of spare parts at her station in case new parts fail to arrive on time or
in proper condition. A specialised inspectorate or Quality Control depart-
ment can review finished product and send non-conforming items back or
to a special department for re-work.

TPS proponents complain that such a system is slow in responding to
unanticipated changes in the volume of customer demand or in its capacity
to modify or change products. It takes a long time for centralised manage-
ment to absorb information indicating that changes are needed, and a long
time for it to develop and implement needed changes. The traditional sys-
tem tends to be quite wasteful of labour and materials, in part, because it is
slow to discover defects and, when they are discovered, slow to remedy
them. In addition, the system does not effectively capitalise on the knowl-
edge and potential creative effort of most its workers. And by encouraging
tolerance for errors and the expectation that they will be remedied down-
stream, the system fails to cultivate in workers a sense of responsibility or
‘ownership’.

TPS tries to reduce reliance on forecasting, first, by configuring its
sales efforts to smooth out orders, and second, by making the manufac-
turing process more flexible and quick. Production cues are transmitted

16 For general accounts, see Taiichi Ohno, Toyota Production System: Beyond Large Scale
Production (Portland, OR: Productivity Press, 1988); Shigeo Shingo, Study of Toyota
Production System from an Industrial Engineering Point of View (Portland, OR: Productivity
Press, 1981); James P Womack, Daniel T Jones, and Daniel Roos, The Machine that Changed
the World: The Story of Lean Production (New York: Macmillan, 1990).
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less hierarchically through central planners and more laterally through the
shop floor. This is accomplished in part by the kanban system in which
downstream stations signal their need for parts by returning cards upstream.
Parts and products tend to be produced in smaller lots in a more continuous
process with more broadly skilled workers and less specialised machinery.

The traditional model strongly differentiates between conception, which
is the responsibility of central management, and execution on the shop
floor. TPS attenuates this distinction. The phrase kaizen, or continuous
improvement, connotes that process be revised in the course of its execu-
tion. TPS diffuses responsibility for the organisation of production broadly.
Shop floor teams write and revise the descriptions for their jobs, schedule
their members, and arrange for maintenance and repair of their equipment.
Some workers meet regularly in ‘quality circles’ to consider problems and
propose solutions. All workers are encouraged to make suggestions for
improvements in the process, and such suggestions often result in changes.
Inspection and quality control cease to be the exclusive preoccupation of an
elite corps and become the responsibility of the entire workforce. While the
old system tolerated a significant number of defects and expected many
items to be re-worked, TPS espouses ‘zero tolerance’ for defects and has no
re-work department.

The kaizen idea and the ‘zero tolerance’ norm dictate a distinctive
response to production problems. A problem occurs when a defective part
appears, or when a worker is unable to perform a prescribed action (say,
because there is insufficient time), or when performing the prescribed action
would be inconsistent with quality norms (for example, painting over dirt).
The system discourages ad hoc adjustments to such problems. It does not
permit workers to pass defective parts down the line, and it does not provide
buffer inventory to substitute for defective parts. Instead, such problems are
treated as symptoms of structural flaws to be remedied immediately. If nec-
essary, this means stopping the line entirely until the problem is fixed. Shop
floor workers have the power and duty to pull the ‘andon cord’ that brings
production to a halt and illuminates an electronic display that signals to the
entire plant that a problem has occurred. In principle, production resumes
only when the process has been revised sufficiently to eliminate the danger
of recurrence. The procedure through which the solution is devised is one
of consensual deliberation by representatives of any group likely to have
relevant knowledge or whose cooperation is likely to be necessary to imple-
menting the solution.

If we consider TPS as a legal system, the following points emerge:

A. Learning and innovation are key purposes of the system.

The purposes of TPS are not adequately accounted for by the preoccupa-
tions of mainstream legal theory. TPS has primary norms that reflect a pre-
existing consensus about legitimate behaviour—rules that prohibit assault
and theft, for example. It also has secondary norms that constitute hierarchi-
cal procedures of coercive dispute resolution. Neither kind of rule, however,
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plays a salient role in a successful plant, and neither is directly associated with
what the participants consider the most important and distinctive functions
of TPS.

From the participants’ point of view, the key norms are those that consti-
tute the problem-solving process. This process is not concerned with dis-
pute resolution. It starts out with a shared sense among the participants that
something is wrong and a shared sense of common goals. What requires
discussion is not disagreement, but uncertainty. Moreover, neither the com-
position nor the operation of the problem-solving groups is determined by
norms about authority.!” Composition is determined by the principle that
‘anyone with relevant knowledge of a problem is included, regardless of
rank’.!8 Process is a matter of consensus, not a search for a pre-existing con-
sensus, but an effort to forge a new one.

The problem-solving discussions do take place against a background of
general values of ‘quality’. But it would be misleading to see the discussions
as efforts to vindicate or maximise these values. The values are indeterminate.
The discussions are as much efforts to define them as to implement them.

For example, although early TPS proponents sometimes equated ‘quali-
ty” with cost minimisation, the more recent literature speaks with contempt
of ‘cost-based strategies’.!” The change apparently reflects the experience
that American managers applying cost minimisation rigorously have tend-
ed to reject Toyota-style practices. They found that the Toyota approach
tended to raise the costs that can most readily be measured—short-term
direct labour costs—and to create benefits that are speculative (savings
from future innovation) or hard to measure in advance (enhanced customer
satisfaction and market share).

Similarly, ‘quality’ strategies like TPS are considered antithetical to man-
agerial strategies preoccupied with stock price maximisation. Whether or
not stock price maximisation is plausible goal, the strategy suffers from
indeterminacy; the goal does not translate clearly into more concrete direc-
tives. In practice, it is associated with a focus on financial indicators, but

17

While lower levels [in TPS] did not have much authority to make decisions without prior
consultation with superiors, this apparent centralization usually took the form of ‘fact-
based’ dialogue based on expertise rather than command-and-control domination based on
positional authority....Japanese organizations had more de jure centralization but also
more de facto participation than comparable American organizations.

Paul Adler, ‘Flexibility versus Efficiency: A Case Study of Model Changeovers in the Toyota
Production System’ (1999) 10 Organization Science 43 at 54.

18 John Paul MacDuffie, “The Road to Root Cause: Problem-Solving at Three Auto-
Assembly Plants’ (1997) 43 Management Science 479 at 495. My description of TPS is based
largely on the espoused principles of its proponents. Studies such as MacDuffie’s and Adler’s,
previous n, indicate that some plants conform extensively to these principles but also that there
is a good deal of variation in practice among plants that purport to have absorbed them.

19 Cf. Ohno, n 16 above, at 8-9, 52-56 (discussing cost minimisation as fundamental goal
of the system) with Rajan Suri, Quick Response Manufacturing (Portland, OR: Productivity
Press, 1998) 54-56, 76-78 (disparaging ‘cost-based organization’).
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the stock price performance of the firms that have taken this tack has not
been superior. Paradoxically, it appears that the managers most devoted to
pleasing the stock market are not the ones who end up doing so, at least in
the long run.?’

A more popular definition of quality associates it with customer satisfac-
tion. But what products and product features customers value and how cus-
tomers trade off performance and price are matters that are not fully known
in advance. They are discovered in the process itself.

The quality norm is thus not a consensus to be vindicated or a value to
be maximised. It is both a bet and a cultural commitment: a bet that short-
term process investments will lead to discoveries that will shift cost curves;
a cultural commitment that unifies and motivates the disparate groups in
the production process by giving creativity and social dignity to their work.

The dimension of TPS omitted in mainstream jurisprudence is the focus
on learning and innovation. TPS is, most distinctively, an effort to discover
new ways of producing. The diffusion of responsibility and the stressing of
the system to induce constant collaborative revision force pooling of knowl-
edge in ways intended to generate new understanding.

B. TPS combines a strong commitment to formalisation of norms with con-
tinuous adjustment to unanticipated particularity.

TPS norms are always as articulated as possible, but they are not applied
consciously in a way that would frustrate their purposes. Instead, the rules
get re-considered and re-written when they come in tension with unantici-
pated contingency. The workers’ power/duty to pull the andon cord and
stop production represents the authority to trigger a legislative deliberation
on the amendment of the rule.

The purpose of formality in TPS is quite different from its primary pur-
pose in mainstream legal thought. Toyota formality is not designed to
restrict discretion. TPS is a high-trust system with broadly educated work-
ers who have a strong general stake in their jobs and are subject to constant
peer pressure to perform well. Rather, the purpose of formal norms is to
facilitate learning, or as Michel Greif puts it, ‘to inspire improvements’.?!

‘Say what you do, and do what you say’ is a basic premise of Toyota-style
engineering.?> As it rejects the command-and-control model of Fordist
bureaucracy, TPS rejects the traditional artisanal vision in which work is

20 James Belohlav, ‘Quality, Strategy, and Competitiveness’ (1993) 32 California Management
Review 55 at 56-61. See also Masaahi Imai, Kaizen: The Key to Japan’s Competitive Success
(New York, McGraw-Hill, 1986) 49-50:

Japanese managers have found that seeking improvement for improvement’s sake is the
surest way to strengthen the company’s overall competitiveness. If you take care of quali-
ty, the profits will take care of themselves.

21 Michel Greif, The Visual Factory: Building Participation Through Shared Information 74
(Portland, OR: Productivity Press, 1991).

22 Joseph Casio, (ed) The ISO 14000 Handbook (Milwaukee, Wisconsin: American Society
for Quality, 1996) 196.
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regulated by tacit norms that can be grasped only by prolonged socialisation
into guild and local workplace cultures. The duty to articulate forces the
actors to reflect on what they are proposing to do and to communicate it as
precisely as possible to their peers. Codifying the practice means that it can
be more readily learned by people who did not participate in its formula-
tion, or who do not share background experiences with the authors. The
more explicitly defined the job, the broader the range of workers who can
perform it. Thus it becomes easier to redeploy workers in accordance with
their availability. It also increases the range of perspectives that can be
brought to bear on the norm’s revision. An articulated norm is more readi-
ly criticised and debated both because and it is more easily grasped and
because criticism is less likely to risk personal offence when the norm is
divorced from particular people.??

Formalisation is thus strongly associated with revisability. In TPS, a rule

is simultaneously ‘a point to adhere to and a point of departure’.>*

C. Decision making is fundamentally collaborative and interdisciplinary.
TPS, as we have seen, precludes the individual discretionary decision mak-
ing involved in ad hoc adjustment to unanticipated particularity. On the
other hand, it depends heavily on a different kind of judgment to revise con-
tinuously its rules and practices. This judgment is typically collective and
interdisciplinary.

In traditional manufacturing, the process is often organised functionally,
with each group or department focused on a particular activity, such as
painting or machining or assembly. In TPS, production is organised more in
terms of types of products, with each group performing a series of func-
tions, and perhaps producing entire products, with a range of skills. Work
is conducted by teams whose members are broadly trained and who make
decisions collectively about job design, scheduling, and materials require-
ments. In traditional manufacturing, major unexpected problems are often
handled exclusively by corps of specialists trained in a particular discipline,
such as electricians or machinists. In TPS, when major problems arise, they
are addressed by groups broadly representative of affected constituencies
throughout the plant. These may include various shop floor teams, supervi-
sors, suppliers, marketing people and designers.

Collaborative decision making responds to two constraints. First, the dis-
persal of information throughout the production process. No individual

23 See Imai, n 20 above, at 74-78; Greif, n 21 above, at 74-76.
24 Ibid at 75. See also, Paul Adler, “Time and Motion Regained’ (1993) Harvard Business
Review 97 at 104,

[W]orkers create a consensual standard that they teach to the system by writing job
descriptions. The system then teaches these standards back to workers, who, then, by fur-
ther analysis, consultation, and consensus, make additional improvements. Continual reit-
eration of this disciplined process of analysis, standardization, re-analysis, refinement, and
restandardization creates an intensely structured system of continuous improvement.
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knows enough to make key problem-solving decisions and no fixed man-
agement group could be relied on to know enough to solve all problems.
Second, the need for multiple perspectives. Many problems call for multi-
ple kinds of technical knowledge or for kinds of technical knowledge that
cannot be identified at the outset. Dirt on a component might be a machin-
ing issue (if it can be eliminated in the course of machining) or a painting
issue (if it can be painted over so as to make it unnoticeable) or a market-
ing issue (if the customer will not care about it). Team decision making
increases the range of both information and technical perspectives that are
considered in making the decision.

D. Decision making in TPS is intentionally destabilising.

John Womack and Daniel Jones contrast TPS with ‘steady state’ manage-
ment.?’ In the latter, the goal is to minimise disruption and, when disrup-
tion is unavoidable, restore equilibrium as quickly as possible. By contrast,
TPS involves deliberate destabilisation.?® It induces problems with highly
specified rules, unforgiving quality standards, minute synchronisation, and
minimisation of inventory.

Two practices associated with TPS are relevant here. The first is bench-
marking—self-assessment in terms of the performances of industry leaders.
Benchmarking subjects every practice and product to comparison with the
firm’s most successful competitors. This approach represents a shift from
the traditional practice of comparing performance to industry averages—
the in-house analogue to the common law reasonableness norm.
Reasonableness connotes that typical performance should be maintained in
steady state. But benchmarking connotes that only superior performance is
adequate. Anything less requires efforts to improve, and in a competitive
market, even superior performance is unlikely to be maintained without
efforts to improve. Thus, the lean production literature is full of statements
disparaging adherence to custom or reasonableness. For example, Womack
and Jones write:

[T]he high achievers set specific timetables to accomplish seemingly impossible
tasks and then routinely meet or exceed them. The low achievers, by contrast, ask
what would be reasonable for their current organization ... to accomplish, and
generally defeat themselves before they set out.?”

25 James P Womack and Daniel T Jones, Lean Thinking: Banish Waste and Create Wealth in
Your Corporation, rev edn (New York: Free Press, 2003).

26 This is not to say that TPS plants are less stable, merely that an important degree of insta-
bility is deliberate. Disruption is typically experienced as frequent when TPS methods are inau-
gurated but declines when they are successful:

Today, in Toyota plants, where every worker can stop the line, yields approach 100 per-
cent. That is, the line practically never stops! (In mass-production plants by contrast, where
no one but the line manager can stop the line, the line stops constantly ... to deal with mate-
rial supply and coordination problems.) Womack, Jones and Roos, n16 above, at 57.

27 Womack and Jones, n 25 above, at 95.
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As a descriptive matter, such rhetoric needs to be discounted for hyperbole.
However, the rejection of the goal of equilibrium and the commitment to
continuous destabilisation it implies is a critical characteristic of the TPS
strategy.

The other practice associated with destabilisation is ‘root cause analysis’.
Problems are supposed to be traced backward through the production
process. The rule-of-thumb prescribes tracing back five stages—the ‘Five
Whys’.28 This means that both inquiry and solution potentially ramify
beyond the point at which the problem arose. For example:

Why is machine A broken? Because no preventive maintenance was per-
formed.

Why was the maintenance crew derelict? Because it is always repairing
machine B.

Why is machine B always broken? Because the part it machines always
jams.

Why does the jam recur? Because the part is warped by heat stress.
Why does the part overheat? A design flaw.?”

The point is that the solution to the problem may require unsettling prac-
tice at a point remote from the one at which it was identified. In the short
term, this approach is often more disruptive and costly than narrower
responses. John Paul MacDulffie illustrates this in a comparative study of
American auto plants. He treats as evidence of scant progress in implement-
ing lean production at a General Motors plant that a quality auditor’s
response to a paint defect was limited to ‘charg[ing] the costs’ of the defect
to an earlier inspection team that should have discovered it.3% This limited
response violates the spirit of TPS. It does not inquire into the remote cause
of the problem, or even of the inspectors’ failure. It relies on indirect induce-
ments to improve performance—penalties to inspectors—that, if they have
any effect at all, are likely to cause low-visibility ad hoc adjustments, rather
than explicit systemic revision.

The problem-solving process associated with root cause analysis is incre-
mental in the sense that it begins with dissatisfaction with only a small part
of the process and ends with a revision of only a small part. But it is not
interstitial in the common law sense of ‘one case at a time’. With root case
analysis, the initial definition of the problem does not control its analysis
or disposition. Every problem potentially implicates any of the parts of the
system.

28 Ohno, n 16 above, at 17-18.

29 The phrase ‘root cause analysis’ is a little misleading to the extent that it implies that we
are interested in a historical or scientific account of how the error happened. The search is, not
so much for a retrospective description, as for opportunities for improvement. The ‘five’, of
course, is a crude rule of thumb. Its blatant arbitrariness is an acknowledgment that the search
for cause is potentially infinite.

30 MacDuffie, n 18 above, at 486.
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This insistence that intelligent implementation of the parts of the system
requires an understanding of how each part fits into the whole is reflected
in the broad training workers receive and in plant design for transparency.
Plants are laid out simply and logically. Clutter and visual obstructions are
minimised. Elaborate displays visible from all points in the plant summarise
what is happening at each station. When a problem that requires suspen-
sion of production occurs, its nature and location are communicated imme-
diately to the entire plant. The premise is that, at the outset, we cannot say
which people in the plant will have the knowledge and skills necessary to
the solution.3!

The Toyota perspective thus resonates with a point Dworkin makes
against Cass Sunstein’s defense of the ‘one case at a time’ approach to adju-
dication.3? Sunstein argues that judges do better to resolve cases in terms of
relatively narrow, low-level principles. Relatively high-level principles
should be disfavoured because they have implications that extend broadly
across the legal system, and thus require more complex decision making,
have greater potential to produce disagreement, and are more likely to
upset settled expectations. Dworkin replies that we expect judges to justify
their decisions in terms of principle, and there is no reason to think that the
principles that provide the best justifications for decisions will be consis-
tently of limited generality. What Dworkin calls ‘justificatory ascent” means
that particular claims of right potentially implicate broader structures in a
way analogous to the ramifying tendency of Toyota production problems.

31 The Toyota perspective challenges divisions, not only between work roles and groups
within the firm, but also the boundaries between firms. The challenge of continuous improve-
ment is applied to the entire process of producing a given product or product family. Just-in-
time delivery of components requires close coordination with suppliers. The upstream ‘root
cause’ of a problem may often lie beyond the boundaries of the firm. The current inter-firm
divisions are provisional, and since firm boundaries tend to obscure information, suspect.
Thus, the Toyota approach prescribes close collaboration and free information-sharing
between firms at different stages of the production process. It urges process designers to envi-
sion and perfect the entire ‘value stream” without regard to how it is currently partitioned:

For example, when Pratt & Whitney, the world’s largest manufacturer of aircraft jet
engines, recently started to map its value streams for its families of jet engines, it discov-
ered that activities undertaken by its raw materials suppliers to produce ultrapure metals
were duplicated at great cost by the next firms down stream, the forgers who converted
metal ingots into near-net shapes suitable for machining. At the same time, the initial ingot
of material—for example, titanium or nickel—was ten times the weight of the machined
parts eventually fashioned from it. Ninety percent of the very expensive metals were being
scrapped because the initial ingot was poured in such a massive size—the melters were cer-
tain that this was efficient—without much attention to the shape of the finished parts. And
finally, the melters were preparing several different ingots—at great cost—in order to meet
Pratt’s precise technical requirements for each engine, which varied marginally from those
of other engine families and from the needs of competitors. Many of these activities could
be eliminated almost immediately with dramatic cost savings. (Womack and Jones, n 25
above, at 20).

32 Ronald Dworkin, ‘In Praise of Theory’ (1997) 29 Arizona State Law Journal 353 at
368-75.
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But the analogy ends when Dworkin describes the goal of decision mak-
ing as establishing harmony within an existing body of norms. In TPS, legit-
imacy does not depend on connecting decisions to established authority. (To
be sure, there will usually be some such connection, but not because legiti-
macy requires it; rather because, as Stanley Fish emphasises, the decision
makers cannot escape the influence and constraints of their cultural and
practical circumstances.)?? In TPS, legitimacy arises from the provisional
consensus of the stakeholders and their commitment to re-assess readily in
accordance with agreed-on criteria.

Another destabilising aspect of Toyota-style decision making arises
from the interaction of its prescriptive and instrumental aspects. Rights-
and-principles reasoning is prescriptive; it is concerned with elaborating
goals—values with intrinsic worth. From its perspective, implementation is
secondary. Law-and-economics reasoning is instrumental; it focuses on
means and implementation. It usually treats the goals it seeks to further as
given and fixed. In contrast, reasoning in the Toyota system encourages the
re-assessment of ends in the process of implementing them. Discussion
starts out as instrumental to, inter alia, defined goals of product quality, but
these goals can be reconsidered in the course of problem-solving. In tradi-
tional plants that have experimented with shop floor teams and quality cir-
cles, discussion stops when it reaches ‘design issues’>* But in plants that
have gone farther, design engineers may be dispatched from headquarters
and assigned to work with teams in the plants. Thus, the difference between
production (means) and design (goals) is eroded. Decision making in man-
ufacturing is potentially destabilising, not only of spatially remote features
of the production process, but of settled expectations about the goals of the
process.

The interaction of prescriptive and instrumental thought is also salient
when new products are being designed. The traditional process is a sequen-
tial and departmentalised one in which the marketing people specify cus-
tomer preferences; design engineers devise specifications; process engineers
translate the specification into manufacturing plans; plant engineers config-
ure machinery and work practices to the manufacturing plans; and once
production starts, line workers execute the plant engineers’ instructions. By

33 Stanley Fish, ‘Still Wrong After All These Years’ in Doing What Comes Naturally
(Baltimore, MD: Johns Hopkins University Press, 1990) 356-71. As Holmes put it, ‘historic
continuity with the past is not a duty, it is only a necessity’. Oliver Wendell Holmes, ‘Learning
and Science’ in Collected Papers (New York: Harcourt Brace, 1920) 13839.

34

For example, the plant has had a persistent problem with a bracket on the brake pedal sub-
assembly to which the cables for both the cruise control and power brakes are attached.
The bracket often moves when the cruise control is used, resulting in misadjustment of the
breaks. [TThe problem was a poor design—that the cruise control and brake cables should-
n’t be attached to the same bracket, and that the bracket was in a bad location. [But to add
or reposition a bracket would require] a long struggle with Detroit. (MacDuffie, n 18
above, at 484).
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contrast, the Toyota style is concurrent. Teams with members drawn from
all these fields work together to consider simultaneously customer needs,
cost, technical performance and manufacturability. As the time for manu-
facture approaches, ‘pilot teams’ are recruited from the shop floor to work
on the specification of jobs for manufacture of the new models, and they
sometimes make suggestions that result in design revision. Pilot versions of
the new models are sometimes built on assembly lines that are concurrent-
ly building the old models in order to facilitate a quick transition.3’

In all these ways, TPS blurs the distinction between the prescriptive and
the instrumental, or the elaboration of goals and the specification of means.

E. Individualistic and retrospective concerns are sublimated or bracketed.
TPS is intensely preoccupied with mistakes, but its orientation toward them
is prospective and collective. The issue is how the group will fix the prob-
lem. In his study of three auto plants, MacDuffie found the two American-
owned ones preoccupied with determining who should be held responsible
for mistakes. By contrast, at the Honda plant which had more fully
embraced TPS, ‘[t]he accounting system is deliberately designed to minimise
the time spent figuring out who’s to blame’.3¢

In the TPS perspective, problems are more likely to result from defects in
system design than from blameworthy deviance on the part of particular
workers. Assigning responsibility consumes unproductive time and effort
and encourages recrimination that undermines solidarity and willingness to
volunteer information about mistakes. TPS thus presumes that ‘a problem
with our product is a problem for the whole company, not an individual or
department’.3”

The difference between ‘root cause analysis’ and typical common law lia-
bility analysis is revealing. The latter stops when it finds blameworthiness,
and it usually measures blameworthiness by departure from established
norms. On the other hand, root cause analysis is primarily concerned with
how the norms could be improved. Moreover, when root cause analysis dis-
covers violations of established norms, it does not stop. It goes on to consid-
er whether the violations are symptomatic of some background condition
that might be improved. Operator negligence, for example, might be a
symptom of deficient training, or workplace distractions, or excessively
long shifts. (A common law court might go on the consider these systemic
factors if the plaintiff could make a case that they departed from established
norms, but whether it did so would depend on the plaintiff’s individual
concerns, such as whether institutional liability would be necessary in order
for a judgment to be collectable, rather than the potential benefits to the
system.)

35 Womack, Jones, and Roos, n 16 above, at 138-68; Adler, ‘Flexibility vs. Efficiency’ n 17
above.

36 Ibid at 493.

37 Ibid.
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The TPS system emphasises intangible incentives, such as peer respect,
over material ones, and group incentives over individual ones. Contingent
compensation is often on a company, plant, or group basis, and rarely on
an individual one.

Nevertheless, we’ve seen that TPS is nested in larger structures that con-
tain norms that more approximate the themes of mainstream jurisprudence.
I noted above that there are background clusters of secondary norms that
allocate dispute resolution authority. There are also background clusters
that are responsive to concerns about individual fairness and incentives.
Three are especially notable.38

First, in Japanese firms, TPS is typically accompanied by a parallel per-
sonnel system that operates in critical respects more hierarchically and
informally than the production system. This system provides for the rank-
ing of employees, mostly by seniority but also on the basis of informal
supervisorial assessments of performance. This ranking has a small influ-
ence on compensation and a larger one on promotions. Supervisorial judg-
ment is checked both by administrative review and by the possibility of
challenge through a union grievance process. In some companies, employ-
ees dissatisfied with their supervisors can easily transfer to a different unit.

Second, adoption of TPS typically correlates with a relatively high degree
of employment security, and TPS proponents often insist that the latter is a
condition of the former. Workers are likely to be more cooperative when
productivity increases do not threaten their jobs and when their pay and
security do not depend on their particular position in the company. Job
security encourages long-term identification with the company, which in
turns encourages voluntary effort.

Third, worker and employer in the Toyota-style firm typically bind them-
selves to each other through reciprocal investments. The firm invests in the
worker by providing the more extensive training in general-purpose skills
that TPS requires relative to traditional manufacturing. The worker invests
in the firm by accepting back-loaded, seniority-based compensation. Each
has an incentive to satisfy the other and preserve the relation.

Thus, individual fairness and incentive issues have not been ignored in
TPS. However, their salience has been reduced through bracketing, muting
and deferral. Fairness issues are bracketed simply by removing them from
the shop floor to a separate department with separate personnel. They are
muted by the bonding practices that mean that the stakes in any individual
claim arising from conduct in the production process will often be dwarfed
by the shared interest in preserving the relationship. And they are deferred
by a system that provides rewards for success. To be sure, fairness issues can
potentially arise over the division of the fruits of success. But it is a com-
mon experience that collaborators find it easier to allocate the benefits of

38 See generally Masahiko Aoki, Information, Incentives, and Bargaining in the Japanese
Economy (Cambridge: Cambridge University Press, 1988) 49-98.
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success than the burdens of failure. By promising contingent group compen-
sation, the system may reduce individual fairness claims by deferring some
of the potential for them to a future point where, if success has occurred,
the pressure to press them will have relaxed.

The bracketing, muting and deferral of individual incentive and fairness
issues make Toyota Jurisprudence better able than its mainstream counter-
part to address organisational actors. The basic units of Toyota
Jurisprudence are groups rather than individuals. The groups, however,
have fluid identities that are reconstituted continuously in the problem-solv-
ing process. Problem-solving groups may cross departmental divisions and
even legal boundaries between firms. The participants are motivated by col-
lective incentives, both material and immaterial ones, such as solidarity and
craft pride. A system of rewards and sanctions calibrated to individual per-
formance would generate centrifugal pressures that would fragment groups.
Even a retrospective system preoccupied with past group performance
would be disruptive because it could not take account of the fluid re-com-
position of groups; the groups currently being rewarded or sanctioned
might not have the same composition as they did at the time of the relevant
past conduct. On the other hand, the focus on collective goals and incen-
tives makes it possible for Toyota Jurisprudence to treat groups as central.

3. TOYOTA JURISPRUDENCE AND PUBLIC LAW INNOVATION

The Toyota perspective resonates with some important recent trends in
American public law that my Columbia colleagues call ‘experimentalist’
and that Carey Coglianese and David Lazar call ‘management-based regu-
lation’.3 The trends are evident in several areas of health and safety regu-
lation. They are also prominent in the approach to school reform partially
codified in the No Child Left Behind Act.

Health-and-safety programmes that exemplify these tendencies include
the Hazard Analysis and Critical Control Point (HAACP) food safety pro-
gramme of the Department of Agriculture, the Process Safety Management
Program for hazardous substances of the Occupational Safety and Health
Administration (OSHA), the safety regime for nuclear power plants over-
seen by the Nuclear Regulatory Commission and the Institute of Nuclear
Plant Operations (INPO), and the Massachusetts Toxics Use Reduction Act
(TURA).40

39 Dorf and Sabel, n 2 above; Cary Coglianese and David Lazer, ‘Management-Based
Regulation: Prescribing Private Management to Achieve Public Goals’ (2003) 37 Law and
Society Review 601.

40 See Coglianese and Lazer, previous n, at 696-700 (HAACP and Process Safety); Bradley C
Karkkainen, ‘Information as Environmental Regulation: TRI and Performance Benchmarking,
Precursor to a New Paradigm?’ (2001) 89 Georgetown Law Journal 257, 354-56 (TURA);
Joseph Rees, Hostages to Each Other: The Transformation of Nuclear Safety Since Three Mile
Island (Princeton, NJ: Princeton University Press, 2003) (NRC and INPO).



56 William H Simon

These regimes proceed by requiring regulated actors to identify hazards
of particular kinds and to formulate their own plans for dealing with them.
The plans must be based on research (not necessarily the actor’s own) show-
ing the efficacy of the measures prescribed. The plans must be periodically
reviewed and revised in the light of experience. They must specify toler-
ances and indicators to define satisfactory performance and corrective
measures when the performance is unsatisfactory. Actors are audited for the
adequacy of their plans and for compliance with them. The regimes (or
related programmes) specify mandatory practice or performance standards,
but the actor will also be held to the standards its own plans provide, which
are expected to be higher than the mandatory ones in many respects.

Some firms will be motivated to exceed minimum standards because such
performance coincides with other firm goals, such as minimising cost or
smoothing product flow, or because they are subject to distinctive pressures
for better performance from workers, customers or neighbouring residents.
As these firms improve measurably, they demonstrate possibilities for simi-
lar firms, and give the stakeholders in these other firms and the regulators
a basis for demanding more of them.

Some compliance judgments may be binary (turning on whether the actor
has met a fixed threshold), but others will rank the actor on a scale that per-
mits comparison both with its own past performance with the performanc-
es of peers. Minimum standards may ratchet up as leading performers raise
expectations. Or standards may require a minimum quantum of improve-
ment over past scores. The regulator or an industry trade association col-
lects and disseminates information about ‘best practices’ associated with the
highest performances. The remedial aspects of the programme tend to be
less punitive than those associated with command-and-control regulation.
Lagging actors are asked to diagnose themselves and formulate improve-
ment plans, perhaps with technical assistance from the regulator. They are
subjected to increased monitoring. Publication of their performance ratings
may generate shaming pressures within the industry or more tangible
responses from customers or investors. Continued severe performance fail-
ure may result in more punitive intervention, but the typical pattern of
intervention is less one of gradually increasing harshness, and more one of
prolonged cooperative intervention followed, in the most intractable cases,
by complete exclusion of the actor or forced restructuring.

‘New accountability’ school governance programmes as pioneered in
Texas, Kentucky and North Carolina, and partly mandated by the federal
No Child Left Behind Act have a similar structure.*! The federal statute
does not prescribe substantive standards or practices. Instead, it requires
states to set their own goals for their schools and then to develop measures

41 See James Liebman and Charles Sabel, ‘A Public Laboratory Dewey Barely Imagined: The
Emerging Model of School Governance and Legal Reform’ (2003) 28 New York University
Journal of Law and Social Change 183.
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to make schools accountable for efforts to fulfil the goals. State systems
must develop standardised tests to measure attainment of their own goals,
and must also test their students on a uniform national test. They must
report the performance of each school overall and with respect to ethnic
minorities, economically disadvantaged, and disabled sub-groups. All
schools are expected to annually review their performances and plan for
improvement.

Local education agencies must publish annual ‘report cards’ comparing
the performance of each school with schools across the state with socio-eco-
nomically comparable student populations. The agencies must provide
reward to high performers and technical assistance to laggards in drafting
and implementing improvement plans. Where low performing schools fail
to improve, students acquire rights to transfer to other schools or to use
their share of federal support for the school to purchase educational servic-
es of their choice. Persistent poor performance ultimately requires that the
schools be reconstituted with new management.

The main contours of these programmes strongly resemble key features
of TPS.

A. Purposes

Important features of these regimes seem designed neither to resolve dis-
putes nor to vindicate accepted values, but to induce learning and innova-
tion. These include the features that oblige the actors to define and justify
their own standards and practices, to make them public in a way that per-
mits others to observe their experience, and to continuously revise them in
the light of shared experience. The regimes are designed to induce perform-
ance by some actors at a higher level than anything the norms currently
specify.

In addition to continuous revision, the rules require special responses to
problems—indicators of failure or potential for improvement in the system.
There are three types of such indicators: First, relative performance scores on
measures used in periodic audits, for example, the number of unplanned
shutdowns at a power plant or student scores on a standardised test. Second,
observations or test results indicating failure to comply with applicable prac-
tice norms, including both agency mandatory rules and the firm’s plans. And
third, abnormal events, near misses and breakdowns—for example, the acci-
dental discharge of a hazardous substance in the workplace.

Poor performance on any of these indicators may lead to sanctions and
dispute-resolution procedures. But the most prominent and characteristic
response the systems prescribe involves neither. The firm, often in collabo-
ration with the regulator, must investigate and develop changes designed to
improve its performance. The demand is for improvement, not necessarily
for vindication of a pre-existing norm. Minimum standards have to be met,
but the demand for improvement may require considerably more. The
ethos of these regimes is hostile to the ‘compliance orientation’ that takes
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meeting fixed standards as adequate. Moreover, the decision-making pro-
cedure contemplated for investigation and reform is consensus both with-
in and between the regulatory agency and the firm.

Of course, these systems are nested in larger structures that include rules
with mandatory standards requiring performance in accordance with cur-
rent norms and procedures for non-consensual dispute resolution. A system
in which these mandatory standards and non-consensual procedures played
a dominant role, however, would be regarded by its designers as a failure.
Nevertheless, a theorist might want to reserve the terms ‘law’ or ‘legal sys-
tem’ for these more traditional norms and insist that the Toyota-style norms
represented a non-legal form of social order. There would be significant
costs to doing so, however. At an abstract level, the Toyota norms have sig-
nificant kinship with the more traditional ones. They are both public sys-
tems of deliberate social order based on rules and related norms. Moreover,
the Toyota-style systems are typically regarded by their designers and par-
ticipants as alternatives to the more traditional systems.

B. Rules and standards

In all these systems, we find an emphasis on specified norms coupled with
a duty to revise them continuously. Plans and performance measures should
be as specific as possible. Hazard Analysis and Critical Control Points food
safety plans, for example, must specify safety practices in detail, precise tol-
erances for problem indicators such as salmonella, and precise corrective
actions when tolerances are exceeded. Yet, corrective action is a matter of
re-assessment as much as enforcement. The norms should be re-written
when experience indicates they can be improved.*?

As in TPS, the systems sometimes give rank-and-file workers the duty
to provoke reconsideration of a practice norm whenever its application
would defeat its purposes. Institute of Nuclear Power Operation standards
provide:

If the individual actually performing the activity cannot or believes he should not
follow the procedure governing that activity as written, he shall place the
system/component into a stable and safe condition and inform the responsible
supervisor. Situations such as this could occur if the procedure is found to be
inadequate for the intended task, if unexpected results occur, or if two more pro-
cedures governing the activity conflict. The supervisor shall resolve the discrepan-
cy in the procedure by either [determining that the procedure is in fact adequate

42 US Dept. of Agriculture, Food Safety and Inspection Service, ‘Pathogen Reduction; Hazard
Analysis and Critical Control Point (HAACP) Systems’ 61 Fed Reg 38805 38816 (25 July
1996) (‘[In the course of corrective action, t|he HAACP plan itself might require modification,
perhaps in the form of a new critical limit, or of an additional [Critical Control Point].’)
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or] submitting a procedure change... (no further procedural steps shall be accom-
plished until the procedure change is approved).*?

In new accountability school reform, performance is measured precisely on
standardised tests, but the tests are continuously revised as understanding
of goals changes or as knowledge of how to measure goals improves.
Administrators and teachers make and revise detailed plans for improve-
ment at the district, school, and classroom levels.#*

C. Interdisciplinary teams

The regulatory regimes contemplate problem-solving by interdisciplinary
teams. For example, OSHA recommends for the required investigation of
an unplanned release of hazardous chemicals:

A multi-disciplinary team is better able to gather the facts of the event and to ana-
lyze them and develop plausible scenarios as to what happened, and why. Team
members should be selected on the basis of their training, knowledge and ability
to contribute to a team effort to fully investigate the incident. Employees in the
process area where the incident occurred should be consulted, interviewed or
made a member of the team. Their knowledge of the events form a significant set
of facts about the incident which occurred.*

The Texas education statute requires site-based management teams with
representatives of administrators, teachers, campus staff, parents and com-
munity members. Reformers emphasise collaboration among teachers both
within and across departments and between teachers and administrators.
The new system generates two distinctive pressures for collaboration. First,

43 Institute of Nuclear Power Plant Operation, Good Practice, Conduct of Operations (July
1984) 18-19 (quoted in Rees, n 40 above, at 82). The rule continues:

In cases of emergency when procedures are inadequate for the situation, plant operations
personnel are directed to take such action as necessary to minimize personnel injury and
damage to the plant, to return the plant to a stable, safe condition, the to protect the health
and safety of the general public and the personnel on site. These actions shall be document-
ed and, if appropriate, incorporated into a revision of the affected procedure.

44 Liebman and Sabel, n 41 above, at 249-50.
4529 CFR 1910.119, Appendix C, para 12. An earlier version of the rule specifically recom-
mended that each team include:

—A third-line or higher supervisor from the section where the incident occurred;
—Personnel from an area not involved in the incident;

—An engineering and/or maintenance supervisor;

—The safety supervisor;

—A first-line supervisor from the affected area;

—OQccupational health/environmental personnel;

—Appropriate wage personnel (i.e., operators, mechanics, technicians); and

—Research and/or technical personnel.

(US Dept of Labor, Occupational Health and Safety Administration, Proposed Rule, 55 Fed
Reg 29, 150, 29172)
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performance assessment with standardised tests requires each school to
teach a standard set of skills and knowledge, and this means that within the
school, teachers must coordinate their teaching to ensure the proper cover-
age. Second, the aspiration to respond quickly to information gleaned in the
course of the school year requires various forms of collaboration. Students
or teachers may need to be re-assigned; new teacher training may need to
be arranged; curriculum may need to be adjusted to increase emphasis on
some skills and reduce emphasis on others.*®

D. Destabilisation
These systems incorporate benchmarking and root cause analysis practices.

The Institute of Nuclear Power Operation disseminates rankings of
nuclear plants based on performance indicators. Plants are distributed
across five categories ranging from ‘Excellent’ to ‘Marginal’.#” The Texas
Educational Accountability System publishes a similar set of rankings of
Texas schools grouped in socio-economically homogeneous peer groups.*®
The practices of the most successful performers are often publicised.
Observers of both regimes find that these activities have a powerful influ-
ence both in motivating performance through honour and shame and in dif-
fusing knowledge about ‘best practices’.

Corrective action plans are based on root cause analysis. They are most
elaborate in nuclear safety, where ‘significant operating event’ investiga-
tions often lead to changes in operations, maintenance, training and admin-
istration.*’

A recent controversy involved in the implementation of the HAACP sys-
tem by the Food Safety and Inspection Service parallels issues MacDuffie
identified in auto plant TPS implementation and illustrates the stakes in
root cause. Meat tainted by e-coli H 057 was found at Gallison Wholesale
Meat Company in Montana in 2002. The Food Safety and Inspection
Service inspectors encouraged a recall and demanded corrective action from
Gallison. However, the inspectors failed to make efforts to trace the meat
back to Gallison’s suppliers to see if the taint had originated with them.
Operating on traditional assumptions, the inspectors assumed that it was

46 See Charles A Dana Center, Driven to Succeed: High Performing, High Poverty,
Turnaround Middle Schools (Austin, TX: Charles A Dana Center, 2002), available at
<http:www.utdanacenter.org/downloads/products/driven/ms_vol1l.pdf>

Judges are not central participants in the regimes considered here. Thus, the regimes do not
alter the judicial role. An example of a reform in the spirit of TPS in which courts are central
and judges become members of interdisciplinary teams—highly controversial in part for this
reason—is the drug court. See Dorf and Sabel, n 11 above.

47 Rees, n 40 above, at 98-10.

48 Liebman and Sabel, n 41 above, at 241.

49 See Rees, n 40 above, at 126-50.
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the wholesaler’s responsibility to guarantee the safety of the meat, whether
the taint originated from its own processes or those of its suppliers. After a
critical report from the Department of Agriculture’s Inspector General
insisted that HAACP required tracing back, FSIS revised its regulations to
require it in such circumstances. Now problems such as this potentially
implicate the entire supply chain.>®

E. Prospectivity and remediation

These regimes are oriented toward problem solving, as opposed to blaming
or punishment. The search for causes is more a search for improvement
opportunities than an effort to assign blame. One finds a combination of
soft incentives—shaming and honour—with extremely hard ones for per-
sistently poor performers. When improvement seems unlikely, the regimes
prescribe management change, facility shutdown or license revocation.

But purely punitive sanctions are typically not a direct part of the regime.
They stand in the background, threatening intervention in cases of deliber-
ate malfeasance, especially withholding and falsification of data. The system
designers tend to bracket or sublimate such concerns. Punitive interventions
are relegated to separate sub-systems of norms, not typically referred to in
the regimes’ self-descriptions, and often assigned to different personnel.
This de-emphasis reflects assumptions that non-compliance is more often
the result of incapacity than malfeasance and that the prospect of punish-
ment deters the cooperation on which the regimes depend.’!

E Death penalty administration
Regulatory approaches that resonate with TPS may not be promising for all
spheres, but their range has yet to be mapped. There’s a tendency to think
they are not well suited to issues that are highly charged morally. While
there is something to this contention, consideration of Jim Liebman’s pro-
posals for reform of death penalty administration suggests that it is over-
stated.>?

Liebman’s proposals emerged from his extensive empirical study showing
that, in about two-thirds of all cases imposing the death penalty, reviewing
courts find errors sufficient to warrant post-conviction relief. This relief

50 US Dept. of Agriculture, Office of Inspector General, Great Plains Region, ‘Audit Report:
Food Safety and Inspection Service Oversight of Production Process and Recall at Conagra
Plan (Establishment 969)° (Sept. 2003) at 43-48.

51 See, eg, 29 CFR 1910 119, App C, para 12:

The cooperation of employees is essential to an effective [workplace hazardous substance]
incident investigation. The focus of the investigation should be to obtain facts, and not to
place blame.

52 James Liebman, “The Overproduction of Death’ (2000) 100 Columbia Law Review 2030.
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comes in a procedure that typically takes many years, often decades, and
includes multiple rounds of review in each of the state and federal court
systems.

Liebman showed how the current system is structured to ‘overproduce’
death sentences: Prosecutors get political capital (a reputation for toughness
on crime) and procedural advantages (the opportunity to death-qualify the
jury) from seeking the death penalty. Elected state court judges face a polit-
ical price for checking their excesses. Neither prosecutors nor judges face
much reputational cost when wrongful convictions for which they are respon-
sible are identified because the system makes no effort to connect the mistakes
with those who are responsible for them and because mistakes are discovered
so long after they are made that the responsible actors are likely to have
moved on. Prosecutors, judges, and juries take their responsibilities toward
the accused casually because they believe (with some plausibility) that any
errors they make against the accused will be remedied post-conviction.
Publicly provided defence resources at trial are inadequate. Although there
is a talented private bar specialising in death penalty cases, it is forced by
its small size and limited resources to focus on post-conviction challenges,
and hence does nothing to check the tendency of the system to overproduc-
tion at the charging and trial stages.

Liebman’s reform proposal involves a curtailment of the present elaborate
post-conviction review procedures in return for strengthening protections
for the accused at the stages of the trial and the initial state appellate review.
It includes many specific reforms long advocated by defenders, including
enhanced funding and heightened qualifications for defence lawyers, open
access by the defence to the prosecution’s files, a requirement that confes-
sion evidence be videotaped and a prohibition on death-qualifying juries in
the guilt phrase. Two aspects of the package, however, are more distinctive.

First, prosecutors must explicitly justify their charging decisions, and
state judges must review sentences for consistency with both the prosecu-
tor’s rationales and decisions in other cases. The prosecutorial justification
comes in a statement filed at least 120 days before announcing a decision
to seek the death penalty. Comparative proportionality review is to be
undertaken post-conviction by the state appellate courts.

Second, data with respect to mistakes by courts, prosecutors and defence
attorneys must be compiled in a form that permits comparison across per-
sonnel and jurisdictions and be disseminated.

These proposals resonate with the Toyota perspective.

First, their goals are partly to induce learning. To be sure, the criminal
justice system as a whole is necessarily strongly focused on dispute resolu-
tion and the vindication of accepted values. As long as the defendant denies
allegations of the indictment, dispute resolution is critical. And just punish-
ment is punishment that conforms to accepted values.

Nevertheless, it appears that, even among people who accept the justice
of the death penalty in the abstract, there is no consensus as to when it
should be imposed. The pattern of charging and sentencing in capital cases
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strikes most observers as erratic and as an affront to widely accepted val-
ues of equal treatment. Liebman’s proposed requirements with respect to
the explanation of charges by prosecutors and proportionality review by
first-stage appellate courts are designed to induce reflection and to generate
information that makes more consistent and thoughtful judgments possible.
The proposals are not an effort to vindicate a consensus, but to make it pos-
sible for one to emerge through the public deliberative efforts of different
courts, each taking account of the others decisions and reasoning.

Second, the proposals are consistent with a Toyota-style response to the
dialectic of rules and standards that has played out in an especially trou-
bling way in this area. Sentencing decisions under discretionary standards
tend to be erratic or discriminatory. When reformers respond with rule-like
sentencing grids in the style of the Federal Sentencing Guidelines, they often
compel arbitrary results in cases they fail to anticipate or provide for. (For
years, the Supreme Court could not make up its mind whether due process
in death sentencing was more offended by the looseness of discretion or the
rigidity of rules.) The Toyota approach suggests the possibility of continu-
ously revisable grids. The grids would have only presumptive force.
Departures would be permitted if the decision maker could give reasons for
them, and each departure would be an occasion for consideration (perhaps
by a sentencing commission) of whether the grids could be improved.

Third, although the element of collective decision making is not salient in
the reforms, there is a tendency of the requirements of justification to
encourage more engagement within prosecutorial offices and between trial
judges. The need to publicly justify charging decision and the appellate
review of them for consistency will encourage prosecutorial staffs to devel-
op their practices in a more open and coordinated fashion. While trial
judges will not directly deliberate with each other, they will have more rea-
son and opportunity to take account of each other’s decisions in sentencing
in order to achieve consistency.

Fourth, Liebman’s proposal to generate and publish comparative error
data with respect to prosecutors and courts is an attempt to generate the
destabilising pressures of benchmarking and root cause analysis. The hope
is that rankings will encourage emulation of the most successful performers
and stigmatise the laggards in ways that create pressures to reform. The
attribution of the errors requires a kind of root cause analysis. The overall
tendency of the proposals, which limit post-conviction review in return for
more safeguards in the earlier process, is to reduce reliance on ad hoc end-
of-process adjustment (‘rework’) in order induce improvements in early-
stage routine performance.

Fifth, by shifting attention from procedures for the case-by-case rectifica-
tion of past errors to systemic reforms for reducing errors, the proposals
have a less retrospective and individualist orientation than conventional
discourse. Capital punishment will always be fundamentally a matter of
corrective justice. But doing corrective justice requires institutional capaci-
ties that cannot be developed only case by case.
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4. A JURISPRUDENCE OF PROBLEM-SOLVING

The jurisprudence suggested by TPS is a jurisprudence of problem-solving.
Such a jurisprudence might overlap substantially with rights-and-principles
and law-and-economics legal theory. It could make ample use of the struc-
tures of moral discourse elaborated by the rights-and-principles theorists
and of both the empirical and analytical techniques of the economists. It
would be considerably less troubled than either of these groups tends to be
about the tensions of its precepts with those of the other, since it wouldn’t
take either as a contender for a comprehensive theory.

However, rights-and-principles theory is primarily preoccupied with
interpretation. A jurisprudence of problem-solving, by contrast, would be
focused more on deliberation. Law-and-economics is primarily a theory of
optimisation of known preferences in known circumstances. A jurispru-
dence of problem-solving, by contrast, would be focused more on discov-
ery—on the ways in which people can deepen their understanding of both
their goals and the possibilities of realising them.

John Dewey’s style of pragmatism offers a philosophical basis for theo-
ries of problem-solving, but it tends to be disappointingly vague about prac-
tical application.’3 The engineering ideas and practices associated with TPS
and reflected in recent public law developments might usefully complement
the pragmatist approach and contribute to a problem-solving jurispru-
dence.

The potential benefits of a jurisprudence of problem-solving extend
beyond the capacity to come to terms with recent developments and regu-
lation and public service delivery. For, as I suggested above, a substantial
range of longstanding concerns of the American legal system do not fit well
with the preoccupations of mainstream legal theory. One set of these con-
cerns is substantive; it is typified by unintentional torts and traditional
health and safety regulation—laws that regulate the unintended conse-
quences of generally beneficial conduct. A major fraction of the conduct
prohibited by these regimes is not plausibly moralised and cannot be
described or identified precisely for deterrence purposes. The other set of
concerns involves organisational liability. Mainstream legal theory has been
developed largely with reference to individuals; it has very few resources for
dealing with the distinctive aspects of organisational liability. Toyota
jurisprudence, which brackets moralism, acknowledges uncertainty, and
takes collective action as paradigmatic, has potentially important contribu-
tions to make in both areas.

33 See Dewey, n 2 above.
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‘Soft Law’, ‘Hard Law’ and
EU Integration

DAVID M TRUBEK, PATRICK COTTRELL AND MARK NANCE

INTRODUCTION

N THE DISCUSSION of new governance in the European Union (EU), the

concept of ‘soft law’ is often used to describe governance arrangements

that operate in place of, or along with, the ‘hard law’ that arises from
treaties, regulations, and the Community Method. These new governance
methods may bear some similarity to hard law. But because they lack fea-
tures such as obligation, uniformity, justiciability, sanctions and/or an
enforcement staff, they are classified as ‘soft law’ and contrasted, some-
times positively, sometimes negatively, with hard law as instruments for
European integration. This chapter explores the concepts of hard and soft
law in order to illuminate this important aspect of the new governance phe-
nomenon.

Of course, there is nothing new about ‘soft law’: it has always played a
role in European integration. ‘Soft law’ is a very general term, and has been
used to refer to a variety of processes. The only common thread among
these processes is that while all have normative content they are not formal-
ly binding. Francis Snyder provided the classic treatment of soft law in the
EU in 1994.1 In his definition, Snyder describes soft law as ‘rules of conduct
which in principle have no legally binding force but which nevertheless may
have practical effects’. In recent years there has been an increase in interest
in soft law in the EU. Several studies have appeared recently.? Several major
books that deal with soft law are coming out.’

1 Other early studies include F Snyder, ‘The Effectiveness of EC Law’ in T Daintith (ed)
Implementing EC Law in the UK (1995) and KC Wellens and GM Borchart, ‘Soft Law in EC
Law’ (1989) 14 ELR 267-321.

2 D Trubek and L Trubek, ‘Hard and Soft Law in the Construction of Social Europe: The
Role of the Open Method of Coordination’ (2005) 11 European Law Journal; K Jacobsson,
‘Between Deliberation and Discipline: Soft Governance in EU Employment Policy’ in U Mérth
(ed) Soft Law and Governance and Regulation: An Interdisciplinary Analysis (Cheltenham:
Edward Elgar, 2004); C Joerges and F Rodl, ‘“Social Market Economy” as Europe’s Social
Model?’ (2004) EUI Working Paper LAW 2004/8; D Chalmers and M Lodge, ‘The OMC and
the European Welfare State’ (2003) Economic and Social Research Council, LSE, Discussion
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While soft law has drawn increasing attention, it has not received uni-
form support. Thus in recent years there have been significant attacks on
the use of soft law in various settings. Objections to the use of soft law in
the EU include:

—It lacks the clarity and precision needed to provide predictability and a
reliable framework for action;

—The EU treaties include hard provisions that enshrine market principles
and these can only be offset if equally hard provisions are added to
promote social objectives;

—Soft law cannot forestall races to the bottom in social policy within
the EU;

—Soft law cannot really have any effect but it is a covert tactic to enlarge
the Union’s legislative hard law competence;

—Soft law is a device that is used to have an effect but it by-passes nor-
mal systems of accountability;

—Soft law undermines EU legitimacy because it creates expectations but
cannot bring about change.*

Note that most of these critiques are based, explicitly or implicitly, on the
view that hard law is required to achieve whatever EU objectives are in
question. The authors of these critiques believe that integration requires
clear guidance, uniform treatment, sanctions to deter non-compliance, and
justiciability and thus can only come about through treaties, regulations or
directives.

Just as hard law proponents have questioned the efficacy of soft law, so
those who see merit in new governance and thus soft law have raised ques-
tions about the utility of traditional forms of hard law in the context of
many of the issues confronting the EU today. Among the critiques of hard
law one finds the following observations:

Paper No 11; H Cosma and R Whish, ‘Soft Law in the Field of EU Competition Policy’ (2003)
14 European Business Law Review; ] Scott and D Trubek, ‘Mind the Gap: Law and New
Approaches to Governance in the European Union’ (2002) 8 European Law Journal 1-18; ]
Klabbers, ‘The Undesirability of Soft Law’(1998) 36 Nordic Journal of International Law
381-91; A Héretier, ‘New Modes of Governance in Europe: Policy Making Without
Legislating?” in Héretier (ed) Common Goods: Reinventing European and International
Governance (Lanham, MD: Rowman & Littlefield, 2001); M Cini, “The Soft Law Approach:
Commission Rule-Making in the EU’s State Aid Regime’ (2001) 8 Journal of European Public
Policy 192-207; K Sisson and P Marginson, ‘Soft Regulation—Travesty of the Real Think or
New Dimension?’ (2001) ESRC Working Paper 32/01; ] Kenner, “The EC Employment Title
and the ‘Third Way’: Making Soft Law Work® (1999) 15 International Journal of Comparative
Labor Law and Industrial Relations 33—-60; H Hillgenberg, ‘A Fresh Look at Soft Law’ (1999)
10 European Journal of International Law: 499-515; etc.

3 See, eg, Morth, previous n.

4 For these and other critiques, see, eg, Klabbers, n 2 above; Joerges and Rédl, n 2 above;
Chalmers and Lodge, n 2 above; and S Smismans, ‘EU Employment Policy: Decentralisation
or Centralisation through the Open Method of Coordination?’ (2004) EUI Working Paper
LAW No 204/01.
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—Hard law tends toward uniformity of treatment while many current
issues demand tolerance for significant diversity among Member
States.

—Hard law presupposes a fixed condition based on prior knowledge
while situations of uncertainty may demand constant experimentation
and adjustment.

—Hard law is very difficult to change yet in many cases frequent change
of norms may be essential to achieve optimal results.

—If actors do not internalise the norms of hard law, enforcement may be
difficult; if they do, it may be unnecessary.

As we can see, arguments about hard and soft law are based largely on
pragmatic and functional questions: how do these processes work; which
one works best? Because the issue is pragmatic, the debate about hard and
soft law cannot be resolved in the abstract or in a general way. Different
domains have different needs, and ‘hard’ and ‘soft’ legal processes come in
many different shapes and forms. Therefore, the discussion must be carried
out in the context of particular policy domains and in light of the actual or
potential operational capacities of the respective instruments in that
domain.

Further, by casting the issue as a pragmatic one, we immediately recog-
nise that the question is not necessarily one of hard versus soft law: there is
also the issue of the possible interaction between these two approaches to
governance and thus of ‘hybrid’ constellations in which both hard and soft
processes operate in the same domain and affect the same actors. For that
reason, this chapter looks at issues concerning the relationship between
hard and soft law in two specific domains and explores both their relative
effectiveness and their actual and potential interaction.’

Employment policy

The first policy domain we shall investigate is EU employment policy. The
EU only has competence to regulate in only a few of the areas that affect
employment. But the employment issue in Europe is so serious, and so relat-
ed to basic goals of the Union, that the Union has decided it must coordinate
Member State efforts to reduce unemployment and increase the percentage
of the population in the workforce even though this necessarily includes
activity in areas of exclusive Member State competence. To that end, the EU
has created the European Employment Strategy (EES), a set of non-binding
guidelines designed to govern the reform of national laws, policies and insti-
tutions in order to make them more employment-friendly. The EES includes
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a complex system of periodic reporting, indicators and multilateral surveil-
lance, as well as mechanisms for benchmarking, peer review and exchange
of best practices. A classic form of new governance, the EES has been a
model for similar systems which now are all denominated the ‘Open
Method of Coordination” or OMC.

The EES itself is soft law, in that the guidelines are general, they are not
binding, and there is no way to mount a court challenge to any failure to
follow the guidelines. The EES, however, overlaps with EU ‘hard law’ in
some areas, thus creating the possibility for interaction and hybridity.
Among these is the field of employment discrimination, a topic that is both
regulated through a hard law directive and covered by an EES guideline.
Thus in this domain there exists the possibility for a ‘hybrid> constellation.®

Fiscal policy coordination

The second domain to be explored is fiscal policy coordination. In this
domain, we not only see both soft and hard law measures that deal with the
same objective; we also see what appears to be a conscious effort to deploy
them together to achieve maximum effectiveness. The goal of fiscal coordi-
nation in the EU is to ensure that states in the eurozone pursue and main-
tain the sound fiscal policies necessary for the sustainability of the euro. To
that end, eurozone states are expected to keep their budgets in balance over
the medium term and avoid excessive deficits in the short term.

Two very different mechanisms are deployed to achieve these goals. The
first is a ‘soft law’ system of Broad Economic Policy Guidelines (BEPGs)
that establishes non-binding standards for fiscal prudence and includes a
system of multilateral surveillance designed to encourage adherence to the
standards. In theory, the BEPGs and multilateral surveillance should by
themselves lead to fiscal policies that would prevent excessive deficits. But
the fiscal coordination system also includes a set of fixed rules that define
what constitutes an excessive deficit and provides sanctions for non-com-
pliance with these rules. Thus it includes both soft and hard elements.

Ideally, the two systems of fiscal coordination should work together. The
general and non-binding BEPGs allow substantial flexibility in methods to
reach sustainability thus permitting states to find paths to fiscal prudence
that fit with their national needs and traditions. At the same time the fixed

¢ This chapter was completed before the issuance of Commission Recommendations for
Integrated Guidelines for Growth and Jobs (2005-8) COM (20035) 141 Final. These guidelines
bring together the Broad Economic Policy Guidelines and the Employment Guidelines into one
structure. They put more emphasis on the integration of macro-economic, micro-economic
and employment polices at the Member State level. While the Guidelines are now put togeth-
er, because it does not appear that major policy changes have occurred and separate process-
es for fiscal coordination and employment promotion still exist, it is premature to say what
effect these new developments would have on the issues analysed here should the
Commission’s recommendations be adopted.
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and binding excessive deficit rules and the sanctions for the breach of these
rules would serve as deterrents. The threat of sanctions should increase the
pressure on Member States to obey both the guidelines and any specific rec-
ommendations that might emerge from the multilateral surveillance system.
If the deterrent worked, it would be unnecessary to impose the sanctions.

In this chapter, we develop a conceptual framework for the analysis of
hard and soft law that is drawn in part from recent work in the field of
international relations (IR). We look at the literature on the role of soft law,
noting that scholars have approached this phenomenon in very different
ways. We explore the relative roles of hard and soft law in the two domains
under study, and examine questions of hybridity.

The framework developed in this chapter is based on a synthesis of two
different conceptual approaches to European integration and the applica-
tion of that synthesis to the study of law. We seek to unite insights from
constructivist and rationalist theories of integration and apply them to the
understanding of the role law and other normative orders and governance
processes may play in integration. We deploy this synthesis to analyse the
two case studies, exploring the roles that law plays and paying special atten-
tion to the operation of hybrid constellations where hard and soft operate
in the same policy domain.

THE DISCOVERY OF SOFT LAW IN INTERNATIONAL
RELATIONS THEORY

In the literature in international relations (IR) and international law (IL) we
see increasing attention being paid to the role of soft law in multilateral
governance. However, there is no genuine agreement as to what soft law
means, largely due to debates over whether soft law is actually ‘law’ and the
difficulties in defining the parameters of ‘hard’ and ‘soft’ law. These con-
cepts appear to be relatively clear, but are in fact much more complicated.”

In the international relations literature, the conventional conceptual def-
inition of hard and soft law is laid out in a special issue of International
Organization entitled ‘Legalization and World Politics’, which delineates
three dimensions of legalisation: obligation, precision and delegation.® In
this context, obligation means that states are legally bound by the regime
and therefore subject to scrutiny under the rules and procedure of interna-
tional law. Precision means that the regime’s ‘rules unambiguously define
the conduct they authorise, require, or proscribe’.” Delegation means that

7 For this reason, a prominent treatment of soft law in the legal realm brackets the deeper
conceptual debate and settles for a binding (hard) versus non-binding (soft) distinction. See D
Shelton (ed) Commitment and Compliance: The Role of Non-Binding Norms in the
International Legal System (Oxford: Oxford University Press, 2000).

8 K Abbott, R Keohane, AM Slaughter and D Snidal, “The Concept of Legalization’ (2000)
54 International Organization.

9 Ibid at 401.
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third parties have been granted authority to implement, interpret and apply
the rules such that a dispute resolution mechanism and an amendment
process exist. Abbott and Snidal use hard law to refer to ‘legally binding
obligations that are precise and that delegate authority for interpreting and
implementing the law’ while soft law ‘begins once legal arrangements are
weakened along one or more of the dimensions’.!? While these definitions
might not offer a sharp distinction between hard and soft law, this does not
seem to be a high priority of the authors, as they caveat their definition by
stating explicitly that ‘soft law comes in many varieties: the choice between
hard and soft law is not a binary one’.!!

The treatment of hard and soft law put forth in the special issue has come
under fire for ignoring crucial constitutive aspects of law. For example,
Finnemore and Toope offer a compelling constructivist critique, arguing that
the authors fail to account for the role of customary international law, provide
no discussion of how ‘obligation’ is generated'? and disregard ‘the processes
by which law is created and applied—adherence to legal process values, the
ability of actors to participate and feel their influence, and use the legal forms
of reasoning’.! This constructivist perspective emphasises law as ‘a broad
social phenomenon deeply embedded in the practices, beliefs, and traditions
of societies, and shaped by interaction among societies’.'* Despite these differ-
ences, however, both sides of the debate argue that soft law can be important.

The tension between the treatment of law as a tool for constraining
behaviour of actors with fixed preferences versus law as a transformative
tool capable of changing behaviour of actors by altering their identity is
derivative of a broader paradigmatic divide between rationalism and con-
structivism in IR. Given the theoretical relevance of this divide and its
potential application to soft law outside of the IR sphere, a brief digression
seems appropriate in order to unpack the theoretical premises of these
approaches, which will facilitate the analysis of how each conceptualises
soft law and whether they are indeed complementary.

Rationalism and constructivism compared

Rationalist approaches'® are unified by their emphasis on material factors,
states as the central units of analysis, exogenous and fixed preferences of
actors, rational utility maximisation and the constraining effects of an anar-
chic international environment. Or as Ruggie puts it, rationalist approaches

10K Abbott and D Snidal, ‘Hard and Soft Law in International Governance’ (2000) 54
International Organization at 421-22.

1 Abbott et al n 8 above.

12 On this point, see also C Reus-Smit, ‘The Politics of Legal Obligation’ (2003) 9 European
Journal of International Relations.

13 M Finnemore and S Toope, ‘Alternatives to “Legalization:” Richer Views of Law and
Politics’ (2001) 55 International Organization 746-50.

14 1bid, at 743.

15 Broadly conceived, rationalist approaches include classical- and neo-realism, neoliberal
institutionalism, and other economics-based theories.
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comprise a ‘neo-utilitarian” worldview in which the world is comprised of
self-regarding units with fixed identities and material interests. These
approaches follow a ‘logic of consequences’ in which agents try to realise
their preferences through strategic behaviour.'® Outcomes are therefore typ-
ically explained in terms of individual goal-seeking under constraints.!”

Abbott and Snidal’s conceptualisation of hard and soft law is rooted in the
predominant strand of rationalism, so-called ‘rational functionalism’ (or
neoliberal institutionalism), which assumes that international institutions and
legal arrangements are established for states to advance their mutual interests
by solving collective action problems. Rules and institutions function to sta-
bilise expectations, reduce transaction costs, raise the price of defection by
lengthening the shadow of the future and providing a basis for issue linkage,
increase transparency, provide or facilitate monitoring, settle disputes,
increase audience costs of commitments, provide focal points, and increase
reputational costs and benefits related to conformity of behaviour with
rules.!® Institutions can be designed to help solve a specific collective action
problem, such as problems of collaboration (ie, reducing actors’ incentives to
defect) and coordination (ie, helping actors’ choose among multiple equilib-
ria or possible solutions).!”

For rationalists, hard law plays a particularly important role in securing
cooperation because it hedges against the mistrust that characterises the
anarchic international environment. Legally binding rules deter potential
violations because actors are more likely to factor in such disincentives as
reputation costs, issue linkage, reciprocity and the shadow of the future into
their calculus of whether or not to remain in compliance. In addition, hard
law often forces actors to consider the threat of sanctions.

Although rationalists often treat states as unitary actors, there is a grow-
ing interest in exploring the relationship between international institutions
and domestic politics.?? These scholars propose accounts of international

16 For further discussion, see ] March and ] Olsen, Rediscovering Institutions (New York:
Free Press, 1989); and T Risse, ‘Constructivism and International Institutions: Toward
Conversations across Paradigms’ in I Katznelson and H Milner (eds) Political Science: The
State of the Discipline (New York: Norton, 2002).

17D Snidal, ‘Rational Choice and International Relations Theory’ in W Carlsnaes, T Risse and
B Simmons (eds) Handbook of International Relations (London: Sage Publications, 2002) 74.

18 B Kingsbury, “The Concept of Compliance as a Function of Competing Conceptions of
International Law’ (1998) 19 Michigan Journal of International Law 345.

9L Martin and B Simmons ‘International Organizations and Institutions’ in W Carlsnaes,
T Risse, and B Simmons (eds) Handbook of International Relations (London: Sage Publications,
2002) 196. For a rational functionalist account of regime design, see B Koremenos, C Lipson
and D Snidal, ‘“The Rational Design of International Institutions’ (2001) 55 International
Organization.

20 See L Martin and B Simmons, “Theories and Empirical Studies of International Institutions’
(1998) 52 International Organization. Eg, Martin and Simmons suggest that IR scholars have
neglected domestic politics and they need to put this on the research agenda. They pose three
central questions: First, under what conditions might domestic actors be willing to substitute
international for domestic institutions? Second, are particular domestic actors regularly advan-
taged by the ability to transfer policymaking authority to the international level? Third, to
what extent can international institutional decisions and rules be enforced by domestic insti-
tutions, and what are the implications for compliance?
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cooperation and compliance that show how domestic institutions respond
to individuals and groups in different ways and aggregate preferences,
which in turn affects state behaviour.?! Writing about Europe, Andrew
Moravcsik addresses a central puzzle in the study of European integration:
why have sovereign governments ‘chosen repeatedly to coordinate their
core economic policies and surrender sovereign prerogatives within an
international institution?’?? The conventional wisdom, Moravcsik argues,
has given far too much weight to geopolitics and supranational actors. He
instead suggests that the EC emerged as the result of rational decisions
made by member governments in pursuit of core economic interests. Over
the course of 40 years, choices for Europe crystallised not because of supra-
national influence, but from the relative bargaining power of the largest
Member States.

Unlike rationalist approaches, which draw heavily on economic theory,
constructivism is more influenced by sociology and emphasises social con-
text, ideational factors, the role of collectively held understandings of sub-
jects and social life, and a ‘logic of appropriateness’ whereby actors try to
figure out the appropriate rule for a given situation. Constructivism
depicts the social world as intersubjectively and collectively meaningful
structures and processes.?? Thus, social actors do not exist independently
from their social environment and its collectively shared systems of mean-
ings.2* The social environment in which we interact defines (constitutes)
who we are, our identities as social beings. Concurrently, ‘human agency
creates, reproduces, and changes culture through our daily practices’.?’ In
this broad social sense, constructivism can be distinguished from other
approaches to politics and law in its emphasis on the role of ideas and
knowledge.

Unlike positivism and materialism, which take the world as it is, constructivism
sees the world as a project under construction, as becoming rather than being.2¢
At bottom, constructivism concerns the issue of human consciousness: the role it
plays in international relations, and the implications for the logic and methods of
social inquiry of taking it seriously. Constructivists hold the view that the building
blocks of international reality are ideational as well as material; that ideational fac-
tors have normative as well as instrumental dimensions; that they express not only

21 See, eg, A Moravcsik ‘The Origins of Human Rights Regimes: Democratic Delegation in
Postwar Europe’ (2000) 54 International Organization 217-52.

22 A Moravcsik, The Choice for Europe: Social Purpose and State Power from Messina to
Maastricht (Ithaca, NY: Cornell University Press, 1998) 1.

23 E Adler, ‘Constructivism and International Relations Theory’ in W Carlsnaes, T Risse and
B Simmons (eds) Handbook of International Relations (London: Sage Publications, 2002).

24 Risse, ‘Social Constructivism and European Integration’ in A Wiener and T Dietz (eds)
European Integration Theory (Oxford: Oxford University Press, 2004) 160.

25 Ibid at 161.

26 Adler, n 23 above, at 95



Soft Law’, ‘Hard Law’ and EU Integration 73

individual but also collective intentionality; and that the meaning and significance
of ideational factors are not independent of time and place.?”

From an epistemological standpoint, the constructivist approach is not
interested in how things are, but in how they became what they are.?® Thus,
whereas rationalist approaches treat identity and interests of actors as
exogenously given or inferred from a given material structure, construc-
tivists ask how actors come to acquire their current identity and interests,
and seek to demonstrate how interests are not objectively derived but rather
are ‘socially constructed and dependent on historically bounded social roles
occupied by knowledgeable actors’.2? A constructivist perspective therefore
leads scholars to ask questions about the role of law in promoting process-
es of norm diffusion, socialisation and learning.

The alternative analytical lenses of rationalism and constructivism pro-
vide a useful starting point for thinking about the different facets of law: its
meanings, its functions and its applications. When employed to analyse the
relative merits of soft law, these lenses illuminate the different dimensions
of soft legal instruments and offer distinct and compelling arguments in
their favour. However, despite their distinctiveness, rationalist and con-
structivist approaches to soft law do not appear to be mutually exclusive
and may, in fact, be complementary.

B. Rationalist and Constructivist Accounts of Soft Law

The IR/IL literature offers a variety of general explanations for why soft law
might be preferable to hard law in some circumstances, largely from a ratio-
nalist standpoint. At least seven general (and related) explanatory themes
can be drawn from the broader literature.3°

1. Lower ‘contracting’ costs. The creation of almost any agreement entails
negotiation or ‘contracting’ costs—coming together, learning about the
issue, bargaining and so forth. When these costs are high (for example, when
the issue is complex or contentious), soft law might be more appropriate

27 J Ruggie, “What Makes The World Hang Together’ (1998) 52 International Organization
855-86, quoted in T Christiansen, KE Jorgensen and A Wiener, ‘The Social Construction of
Europe’ (1999) 6 Journal of European Public Policy 530.

28 Adler, n 23 above, at 100-1.

29 J Ruggie and F Kratochwil, ‘International Organization: A State of the Art on an Art of
the State’ (1986) 40 International Organization.

30 See especially Abbott and Snidal n 10 above; C Lipson, ‘Why Are Some International
Agreements Informal?’ (1991) 45 InternationalOrganization; W Reinicke and JM Witte,
‘Interdependence, Globalization, and Sovereignty: The Role of Non-Binding Legal Accords’ in
D Shelton (ed) Commitment and Compliance: The Role of Non-Binding Norms in the
International Legal System (Oxford: Oxford University Press, 2000); C Chinkin, ‘Normative
Development in the International Legal System’ in ibid; and H Hillgenberg, ‘A Fresh Look at
Soft Law’ (1999) 10 European Journal of International Law 499-515.
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because non-binding norms lower the stakes for the parties involved in
negotiations.3!

2. Lower sovereignty costs. Legally binding agreements involve costs to
Member States such as differences in outcomes on particular issues, the loss
of authority of decision making in an issue area, and the diminution of sov-
ereignty. Soft law is better equipped to promote cooperation while preserv-
ing sovereignty.

3. Coping with diversity. Soft law allows states to adapt their commitments
to their particular situations rather than trying to accommodate divergent
national circumstances within a single text. It can be used to break a dead-
lock in negotiations where disparities in wealth, power and interests make
binding agreements impossible. Different cultural and economic structures
and interests can be accommodated through the subjective application of
‘soft’ language such as ‘appropriate measures’, ‘best efforts’, ‘as far as pos-
sible’, or ‘with a view toward achieving progressively’.3?

4. Flexibility. The greater flexibility of non-binding legal instruments allows
for renegotiation or modification of agreements as circumstances change;
can accommodate diverse legal systems; and can cope better with uncertain-
ty (for example, when the underlying problems might not be well under-
stood, so states cannot anticipate all of the possible consequences of a
legalised arrangement). Flexibility is particularly important in the fast
changing and technology driven environment that is characteristic of glob-
alisation.3?

S. Simplicity and speed.’* Soft law might be motivated by the desire to avoid
formal and visible pledges by states, to avoid ratification or other cumber-
some domestic procedures (in case of amendments, etc.), or to induce even
the least committed states to participate.3’ It is also useful if there is poten-
tial need to reach agreements quickly (for example, on a contingency basis).

6. Participation. In principle, soft law permits the integration of all interest-
ed parties in the process of transnational law making.3¢ Increased openness
allows for more active participation of non-state actors, promotes trans-
parency, enhances agenda setting, and facilitates the diffusion of knowledge.

7. Incrementalism. Soft law can also represent a first step on the path to
legally binding agreements or hard law.3”

31 Abbott and Snidal, n 10 above, at 434.

32 Chinkin , n 30 above, at 41.

33 Reinicke and Witte, n 30 above, at 94-95.

34 See Lipson, n 30 above.

35 This aspect of soft law raises ‘race to the bottom’ concerns.
36 Reinicke and Witte, n 30 above, at 94-95.

37 Ibid at 95.
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From the rationalist perspective, soft law promotes material and nor-
mative goals by reducing the costs of cooperation and facilitating the bar-
gaining process upon creation of the agreement and over time. Although
perhaps not as robust as hard law in its ability to constrain behaviour
through credible threats of enforcement, soft law reduces barriers to coop-
eration and might be a precursor to harder forms of law.

Unlike rationalist approaches, constructivists have done surprisingly lit-
tle to engage directly debates over the relative merits of soft law and the
conditions in which soft can be effective.3® Nevertheless, constructivism has
much to offer in this regard. A growing body of constructivist research
looks at how international institutions and legal norms can have an inde-
pendent, constitutive effect on actors, focusing on ‘the social content of the
organization, its culture, its legitimacy concerns, dominant norms that gov-
ern behaviour and shape interests, and the relationship of these to a larger
normative and cultural environment’.3? Like many proponents of the OMC
(as will be discussed below), constructivist scholars look at how institutions
facilitate constitutive processes such as persuasion, learning, argumentation
and socialisation.*® With sustained interaction over the course of time in an
institutional environment these processes influence actors’ behaviour and
eventually result in the creation of intersubjective knowledge and a ‘norms
cascade’ where a critical mass of states subscribe to new norms and rules.*!

Changes in state behaviour can also come through processes of socialisa-
tion within groups that incorporate new members through the expansion of
norms, ideas and principles.*> Constructivist scholars also underscore the
importance of transnational actors in the institutional and policy processes,
and are particularly mindful of the role of epistemic communities and
transnational networks of policy professionals who share common values
and causal understandings, which often facilitate the development and dis-
semination of ideas embedded in given institution.*} From this perspective,
soft law may be better equipped to promote transformative processes of

38 It is worth noting that for constructivists, soft law, like customary law, is not always
viewed as being ‘chosen’ in a meaningful strategic sense intended to be effective, but can evolve
over time based on general practice and principle. See Finnemore and Toope (2001), fn 23.

39 M Barnett and M Finnemore, “The Politics, Power and Pathologies of International
Organizations’ (1999) 53 International Organization 707-8.

40 See, eg, I Johnston, ‘Treating International Institutions as Social Environments’ (2001) 45
International Studies Quarterly 487-515 and M Finnemore, National Interests in
International Society (Ithaca, NY: Cornell University Press, 1996).

41 See M Finnemore and K Sikkink, ‘International Norm Dynamics and Political Change’
(1998) 52 International Organization. Note that states need not follow the same paths toward
implementation of policies consistent with these norms and rules.

42 See Johnston, n 40 above.

43 See, eg, T Risse, S Ropp and KSikkink (eds) The Power of Human Rights: International
Norms and Domestic Change (NewYork: Cambridge University Press, 1999) and ME Keck
and K Sikkink, Activists Beyond Borders: Advocacy Networks in International Politics
(Ithaca, NY: Cornell University Press, 1998).
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norm diffusion, persuasion and learning that have a positive impact on pol-
icy outcomes by allowing a wider spectrum for deliberation in the govern-
ing process.

While rationalist and constructivist approaches in IR each offer a frame-
work from which to construct theories and make inferences about the rel-
ative value of soft law, little work has been done to explore the possible
relationship between the two. Each perspective sees value in soft law, but
looks at it through very different analytical prisms. Moreover, there has as
yet been effort to develop a synthetic approach that would allow scholars
to deploy rationalist and constructivist insights simultaneously to deal with
situations that call both for change and stability, flexibility and uniformity,
change and constraint, and thus hard and soft law.

DIFFERENT SCHOLARLY APPROACHES TO
SOFT LAW IN THE EUROPEAN UNION

As argued above, soft law means something different to constructivists and
rationalists; perceptions of soft law are dependent on theoretical orientation.
To some extent, these differences are reflected in academic discussion con-
cerning two cases we examine in some detail in this paper. We look at argu-
ments that support the use of the OMC in social policy and at the efforts to
explain and justify the use of soft law in the effort to avoid excessive Member
State budget deficits. While the case for soft law in the OMC context reflects
a relatively constructivist orientation, the analysis of soft law in the context
of the fiscal policy coordination reflects a more rationalist perspective.

Employment policy, the OMC and constructivism

The European Employment Strategy and the Open Method of Co-
ordination of which it is the exemplar, are part of a broader movement
toward ‘new governance’ and democratic experimentalism in the United
States and European legal communities.** For advocates of the OMC and
other ‘new governance’ approaches, traditional forms of command and con-
trol governance are viewed as exclusive, incapable of addressing societal
complexity, static and unable to adapt well to changing circumstances, and
limited in their production of the knowledge needed to solve problems. They
cite the need to move from centralised command and control regulation con-
sisting of rigid and uniform rules and hard law, toward a system of gover-
nance that promotes flexibility and learning through the uses of soft law.
The OMC can be seen as ‘soft law’ in contrast to the ‘hard’ approach
of the Classic Community Method (CCM). The OMC employs general

44 See ] Zeitlin and D Trubek (eds) Governing Work and Welfare in a New Economy:
European and American Experiments (Oxford: Oxford University Press, 2003), especially ch 1.
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objectives and guidelines for Member State behaviour that are non-binding
and non-justiciable while the CCM provides more or less uniform rules that
are binding on Member States, are justiciable and include sanctions for non-
compliance.®’

While the CCM has worked well in many areas, it has proven less desir-
able in areas like employment and social policy. Given the diversity of nation-
al welfare states, which differ not only in levels of economic development, but
also in their normative aspirations and institutional structures*®, and the
complexity and uncertainty shrouding the social problems states must cope
with at the national and local levels, top-down regulation from the EU is
often not a viable way to solve social problems efficiently or effectively. In this
sense, the demand for good governance in social Europe exceeds the supply
provided by the traditional CCM model. In order to address broad common
concerns while respecting national diversity, Europe has begun to employ dif-
ferent governance strategies, the most notable of which is the OMC.

How does it work?

The OMC is based upon at least six general principles: participation and
power sharing, multi-level integration, diversity and decentralisation, delib-
eration, flexibility and revisability, and experimentation and knowledge
creation.*” It provides a soft framework that accommodates diversity, facil-
itates mutual learning, spreads good practices and fosters convergence
toward EU goals.*® Sabel and Zeitlin summarise the essential elements of
the OMC as follows:

(1) Joint definition by the member states of initial objectives (general
and specific), indicators, and in some cases guidelines;

(2) National reports or action plans which assess performance in light
of the objectives and metrics, and propose reforms accordingly;

(3) Peer review of these plans, including mutual criticism and exchange
of good practices, backed up by recommendations in some cases;

(4) Re-elaboration of the individual plans and, at less frequent intervals,
of the broader objectives and metrics in light of the experience
gained in their implementation.*’

45 Scott and Trubek, n 2 above, at 1; Trubek and Trubek, n 2 above.

46 F Scharpf, “The European Social Model: Coping with the Challenges of Diversity’ (2002)
40 Journal of Common Market Studies.

47 Scott and Trubek, n 2 above, at 5-6.

48 K Jacobsson and H Schmid, ‘The European Employment Strategy at the Crossroads:
Contribution to the Evaluation’ in D Foden and L Magnusson (eds) Five Years Experience of
the Luxembourg Employment Strategy (Brussels: ETUIL, 2003).

49°C Sabel and ] Zeitlin, ‘Active Welfare, Experimental Governance, and Pragmatic
Constitutionalism: The New Transformation of Europe’ unpublished paper prepared for the
2003 International Conference of the Hellenic Presidency of the European Union, ‘The
Modernisation of the European Social Model and EU Policies and Instruments’ Ioannina,
Greece, 21-22 May 2003, p 24.
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Because it systematically and continuously obliges Member States to pool
information, compare themselves to one another and reassess current poli-
cies in light of their relative performance, scholars have contended that the
OMC is a promising mechanism for improving governance in Europe.’°
The OMC first achieved prominence in the European Employment
Strategy,®! and has since spread into a number of areas of EU policy mak-
ing, including social inclusion, pensions, health care, education and train-
ing, and immigration and asylum.>2

Proponents have noted three major reasons why the OMC should be
accepted as an appropriate tool for EU governance. First, many social issues
confronting Europe are complex, politically sensitive, and involve a high
degree of uncertainty as to which solution will achieve the desired results.
OMC scholars argue that soft law allows a range of possibilities for inter-
pretation and trial and error without the constraints of uniform rules or
threat of sanction. This enables diverse Member States to develop tailored
solutions to their specific problems and provides feedback mechanisms to
share and build knowledge. Second, soft law processes are appropriate
when the gap between the aspired norm and existing reality is so large that
hard regulatory provisions will be meaningless. Softer mechanisms allow
minimum levels of adherence to be established and formalise progressive
advancement toward higher standards. Finally, softer forms of governance
such as the OMC increase the social basis of legitimacy of the EU by allow-
ing stakeholders to participate in the policy process and thereby facilitating
knowledge diffusion and engendering a feeling of enfranchisement and
investment in the system.

How can sofft law make a difference?

Given these broad characteristics of the OMC, what specific mechanisms
facilitate policy change and help to solve problems? A number of scholars
have contributed to the effort construct an account of how the soft OMC
mechanisms might operate. A major contribution to this literature can be
found in the work of the Swedish sociologist Kerstin Jacobsson whose work
has many affinities with constructivist scholarship.*® Drawing on the work
of Jacobsson and others, all with theoretical roots in constructivism,
Trubek and Trubek** outline six ways that the OMC might affect change
and channel behaviour:

50 Zeitlin and Trubek, n 44 above, at 5.

31 See D Trubek and ] Mosher, ‘New Governance, Employment Policy, and the European
Social Model’ in J Zeitlin and D Trubek (eds) Governing Work and Welfare in a New
Economy: European and American Experiments (Oxford: Oxford University Press, 2003).

52 Zeitlin and Trubek, n 44 above, ch 1.

33 Jacobsson, n 2 above.

54 Trubek and Trubek, n 2 above.
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1. Shaming. Member states will seek to comply with guidelines in order to
avoid negative criticism in peer review and Council recommendations.

2. Diffusion through mimesis. The guidelines and information provided by
the Commission and peer states put before national policy makers a coher-
ent policy model they are encouraged to copy; the iterative nature of the
OMC, benchmarking and peer review reinforce this process.

3. Diffusion through discourse. The OMC process might result in the con-
struction of a new cognitive framework or a ‘new perspective from which
reality can be described, phenomena classified, positions taken, and
actions justified’. Broadly conceived, discursive transformation may also
include the development of a common vocabulary, use of symbols (for
example, indicators), and changes in ordering assumptions and views on
causality.>®

4. Networking. The creation of new policy networks through the OMC
within national governments (through correspondence in the formulation
of National Action Plans, for example) and outside of government (solicit-
ing input from civil society and social partners) will capitalise on a more
robust and diverse body of knowledge, and facilitate social processes of
deliberation and learning.

5. Deliberation. The process of deliberation among this diverse set of actors
fosters exchange of policy knowledge and experience, allows actors to get
to know each other’s governing systems and ways of thinking, and pro-
motes a common identity through continued interaction, socialisation and
persuasion.>®

6. Learning. Hemerijck and Visser define learning operationally as ‘a change
of ideas and beliefs (cognitive and/or normative orientations), skills, or
competencies as a result of the observation and interpretation of experi-
ence’.’” Trubek and Mosher observe that the OMC facilitates policy learn-
ing by a series of mechanisms:

[TThat destabilize existing understandings; bring together people with diverse
viewpoints in settings that require sustained deliberation about problem-solving;
facilitate erosion of boundaries between both policy domains and stakeholders;
reconfigure policy networks; encourage decentralized experimentation; produce

55 For a detailed discussion, see Jacobsson, n 2 above.

56 Note that Zeitlin (in unpublished comments on Jacobsson and Vifell) argues that alterna-
tive theoretical frameworks such as Cohen and Sabel’s conception of directly deliberative pol-
yarchy, in which ends and means are continuously refined in relation to one another though
discursive yet disciplined comparisons of different approaches to practical problem-solving,
might be better suited to capturing the interpenetration of these elements within the OMC.

57 A Hemerijck and ] Visser, ‘Policy Learning in European Welfare States’ (2003)
Unpublished manuscript, Universities of Leyden and Amsterdam, p 5.
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information on innovation; require sharing of good practice and experimental
results; encourage actors to compare results with those of the best performers in
any area; and oblige actors collectively to redefine objectives and policies.’®

Evidence of effectiveness

However plausible these mechanisms may be, measuring the OMC’s impact
and verifying its success or failure is more difficult and has fuelled debate
over the efficacy of soft law. How do we know if these soft legal instru-
ments actually work? If they do work, how and why, and do they necessar-
ily lead to changes in the direction of the guidelines? A number of critics
have argued that because it lacks ‘hard’ elements, the OMC is powerless to
effect real change.

There has been some effort to assess the efficacy of the OMC. Zeitlin
offers a valuable heuristic by dividing the impact of the OMC into four
areas: (1) substantive policy change (including broad shifts in policy think-
ing); (2) procedural shifts in governance and policy making (including
administrative reorganisation and institutional capacity building); (3) par-
ticipation and transparency; and (4) mutual learning.’® In each of these
areas, there is some evidence that OMC processes are having impact but the
extent of the impact varies among the areas. One can see some shifts in pol-
icy thinking of Member States (for example, wide adoption of EU concepts
and categories)®® and in forms of administrative reorganisation (eg, better
horizontal integration of interdependent policy fields, increased decentrali-
sation of policy services within Member States and greater attention to ver-
tical coordination between levels of governance).®! Further, there is some
evidence that OMC processes are increasing levels of participation and

58 Trubek and Mosher, n 51 above, at 46-47.

39 J Zeitlin, ‘Conclusion: The Open Method of Coordination in Action: Theoretical Promise,
Empirical Realities, Reform Strategy’ in J Zeitlin and P Pochet (eds) The Open Method of
Coordination in Action: The European Employment and Social Inclusion Strategies (Brussels:
PIE-Peter Lang, 2005).

60 See, eg, JC Barbier, “The European Employment Strategy: A Channel for Activating Social
Protection?’ J Zeitlin and P Pochet (eds) The Open Method of Coordination in Action: The
European Employment and Social Inclusion Strategies (Brussels: PIE-Peter Lang, 2005); C
Ehrel, L Mandin and B Palier, “The Leverage Effect: The Open Method of Coordination in
France’ in ibid; K Jacobsson, Soft Regulation and the Subtle Transformation of States: The
Case of EU Employment Policy 2002/4, SCORE (Stockholm: Stockholm Center for
Organizational Research, 2002); K Jacobsson and A Vifell, ‘New Governance Structures in
Employment Policy-making? Taking Stock of the European Employment Strategy’ in I
Linsenmanns, C Meyer and W Wessels (eds) Economic Governance in the EU (London:
Palgrave Macmillan, 2005).

61 See, eg, M Lopez-Santana, ‘How “Soft” Pressure from Above Affects the Bottom:
Europeanization, Employment Policy and Policy (Re)Formulation (The Spanish Case)’ (2004)
unpublished paper; Ehrel et al, previous n; and R O’Donnell and B Moss, ‘Ireland: The Very
Idea of an Open Method of Coordination’ in ] Zeitlin and P Pochet (eds) The Open Method
of Coordination in Action: The European Employment and Social Inclusion Strategies
(Brussels: PIE-Peter Lang, 2005).
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transparency (eg, increased involvement of non-state and sub-national
actors)®? and promoting mutual learning among Member States.®3

While recent empirical findings suggest that the OMC and other new
modes of governance in Europe exert some positive influence through the
mechanisms described above, it is difficult to establish a causal relationship
between new governance processes and policy outcomes.®* For example,
changes in Member States’ policy orientations might precede the launch of
OMC processes, Member States themselves helped to define OMC guide-
lines (ie, endogeneity problems), and improvements in OMC indicators
might be caused by many other factors (eg, macroeconomic changes). These
empirical difficulties pose considerable problems for OMC proponents
because there simply is not a wealth of concrete evidence to substantiate
claims that soft law mechanisms employed by the OMC have a positive and
independent effect on outcomes, which may lead some to fall back on tra-
ditional arguments in favour of hard law.

Finally, few would argue that the OMC has fully realised its promise as
a change-inducing process. For those who look at the OMC through a con-
structivist prism, this is no surprise. For constructivists, policy changes
result from transformative processes such norm diffusion, social learning
and persuasion, which are all time dependent and gradual. In this sense, it
is understandable that the effects of soft forms of governance are not dis-
cernable in the short or even medium term because it takes a considerable
amount of time for constitutive effects or a ‘norms cascade’ to take place.
However, viewing the OMC from a constructivist perspective does not dis-
count the possibility that softer forms of governance may usefully be inte-
grated with harder forms. In fact, in employment policy, arguments can be
made that hybrid forms of governance already exist.

Hybridity—the EES, hard law, and the structural funds

Most discussions of the OMC tend to present the OMC as a separate gov-
ernance tool that is used instead of other possible EU governance tools,

62 See, eg, C de la Porte and P Pochet, ‘Participation in the Open Method of Coordination:
The Cases of Employment and Social Inclusion’ in J Zeitlin and P Pochet (eds) The Open
Method of Coordination in Action: The European Employment and Social Inclusion Strategies
(Brussels: PIE-Peter Lang, 2005); D Foden, ‘The Role of the Social Partners in the European
Employment Strategy’ (1999) 4 Transfer; ] Goetschy, “The European Employment Strategy,
Multi-level Governance, and Policy Coordination’ in J Zeitlin and DM Trubek (eds)
Governing Work and Welfare in a New Economy: European and American Experiments
(Oxford: Oxford University Press, 2003); and Jacobsson and Vifell, n 60 above.

63 Trubek and Mosher, n 51 above, documented the presence of learning-inducing mecha-
nisms in the EES and have shown that policies have changed over time in line with the guide-
lines. See also M Ferrera and S Sacchi, “The Open Method of Coordination and National
Institutional Capabilities: The Italian Case’ in J Zeitlin and P Pochet (eds) The Open Method
of Coordination in Action: The European Employment and Social Inclusion Strategies
(Brussels: PIE-Peter Lang, 2005); M Ferrera, M Matsaganis and S Sacchi, ‘Open Coordination
Against Poverty: The New EU “Social Inclusion Process” (2002) 12 Journal of European
Social Policy; and Jacobsson and Vifell, n 60 above.

64 Zeitlin, ‘Conclusion’, n 59 above.
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namely the hard law of EU employment legislation. The perception of the
OMC as an alternative to harder forms of governance is so pervasive that
the European Commission argued in its White Paper on Governance that
the OMC ‘should not be used when legislative action under the Community
method is possible’.®5 Claire Kilpatrick argues that this perception of the
OMC ignores

the most significant characteristic of the new EU employment governance: it is
already a self-consciously integrated regime where the OMC, ESF, and employ-
ment law measures each play distinctive and overlapping roles in realising social
justice and competitiveness objectives. From this perspective, one of the most cen-
tral achievements of the EES is that it builds bridges between employment legis-
lation...and the European Social Fund.®®

Kilpatrick develops her ideas about hybridity in employment governance by
analysing both the separate contributions of the OMC, the structural funds
and various forms of hard law. In this complex model, the OMC can pro-
mote actions that complement the effect of enforcing hard law as well as
providing benchmarks and indicators that measure success in meeting goals
that are shared by the OMC and various directives. And the structural
funds not only provide resources to help effectuate their goals; they also
have a procedural dimension that complements the procedural require-
ments of the OMC.

Kilpatrick views the most prominent characteristic of EU employment
governance to be integration. Each component—the EES, employment leg-
islation and the structural funds—plays an important role in the single
domain of employment policy; failure by one part of the whole can skew
the objectives and balance of the overall hybrid regime. The trick, as
Kilpatrick points out, will be choosing the appropriate policy mix to deliv-
er an employment objective, particularly when it is unclear whether one or
all of the governance tools is not, or is perceived not to be, working.

Fiscal policy coordination: Broad Guidelines, the Stability and Growth
Pact, and rationalism

The EU has created a complex system of fiscal policy coordination that was
designed to ensure that all EU countries maintain fiscal discipline and bal-
ance their budgets over the medium term and avoid excessive deficits. The
system covers all Member States but has special provisions governing the
countries in the eurozone. Member States must report on their budgetary sit-
uations and provides for multi-lateral surveillance of budgetary performance.

65 European Commission (2001), quoted in C Kilpatrick, ‘New EU Employment Governance
and Constitutionalism’, this volume (ch 5 below).
66 Kilpatrick, previous n.
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While the system seeks to forestall excessive deficits, it also includes provi-
sions to deal with them if they occur. Thus it includes mechanisms, proce-
dures, and specific rules concerning what constitutes an ‘excessive’ budget
deficit and specifies processes to be followed if deficits become excessive.
These mechanisms include monetary sanctions as a last resort.

Coordination of national fiscal policies is achieved using three basic
tools: Broad Economic Policy Guidelines, multilateral surveillance, and the
Excessive Deficit Procedure (EDP). Taken together, these are sometimes
referred to as the Stability and Growth Pact (SGP) ¢7. This system includes
both soft and hard elements. It employs ‘soft’ methods similar to the OMC:
these include the BEPGs and multilateral surveillance. But, unlike the
OMUG, it also includes ‘hard’ measures that create binding obligations and
expose non-complying states to potential sanctions and litigation in the
EC]J. These are set out in the EDP and SGP.

Broad Economic Policy Guidelines (BEPG)

Recognising that national fiscal policy is a common concern, the treaty
requires that eurozone states maintain the budget deficit limits set out in the
criteria originally set for entry into the euro.® The BEPGs are designed to
help. Founded on Article 99,%° these guidelines form the center of coordina-
tion efforts at the Community level.”? They are designed to provide a broad
orientation for economic policies. The Guidelines begin as a Commission
draft, which then forms the basis of a report by the Council of Economic and
Finance Ministers (ECOFIN) to the European Council. The Council adopts
a recommendation setting out the BEPGs for Member States and the
Union.”!

The BEPGs are soft law designed to encourage cognitive and, therefore,
policy convergence around a set of fiscal policies that the EU-level actors
deem helpful for remaining in compliance with the initial convergence cri-
teria. Hodson and Maher argue that the guidelines are broad and general
because ‘the issue is one of coordination rather than compliance with an
emphasis on orientation of policy rather than defined outcomes’.”? The

67 The term SGP is often used to refer to all of these tools and the process in which they are
designed to play a part. This is technically incorrect. While this may seem insignificant, the
tools have varying legal bases that will be important to the later discussion of forms of law.
The SGP consists of two Council regulations and a Council Resolution designed to enhance
the operation of other tools. The BEPGs, multilateral surveillance, and the EDP were created
in the Maastricht Treaty

68 Art 99(1) (ex 103(1)).

% K Dyson, The Politics of the Euro-Zone: Stability or Breakdown? (Oxford: Oxford
University Press, 2000) 36.

70 J von Hagen and S Mundschenk, ‘The Functioning of the Economic Policy Coordination’
in M Buti and André Sapir (eds) EMU and Economic Policy in Europe: The Challenge of the
Early Years (Northampton, MA: Edward Elgar, 2002) 90.

7L Art 99(2).

72 D Hodson and I Maher, ‘European Monetary Union: Balancing Credibility and Legitimacy
in an Asymmetric Policy Mix* (2002) 9 Journal of European Public Policy.391-407.
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BEPGs themselves have been the target of reform over the years, as they
were first changed in 1997 to become more specific and to include country-
specific recommendations’?, and then again recently in the name of ‘stream-
lining’ so that they will now be produced tri-annually.”* Perhaps their most
important function comes in combination with the mechanism for multilat-
eral surveillance where they form the basis for analysis and critique of
national performance.

Multilateral surveillance

Multilateral surveillance is the soft law half of a hybrid tool of coordina-
tion. Article 99 EC puts in place what is often known as the ‘Early
Warning System’. Multilateral surveillance gives the Council, on the rec-
ommendation of the Commission, the chance to make public or confiden-
tial assessments of the policies of the Member States and to give public or
confidential recommendations as a result. This assessment is based on
Stability and Convergence Programmes, which are updated annually by
the Member States and submitted to the Commission and Council. The
Council of Ministers then evaluates the programmes.”® A primary goal is
to ensure that the medium-term budgetary plans are conservative enough
to avoid an excessive deficit. If the Council finds that this is not the case,
it may make recommendations to the Member State to correct the prob-
lem.

Council Regulation 1466/97 of 7 July 1997 implements Article 99. It
focuses on ‘the strengthening of surveillance of budgetary positions and the
surveillance and co-ordination of economic policies’ and is often portrayed
as the preventative measure. Anténio Cabral, former Director of DG
Economic and Financial Affairs of the Commission, notes six different ele-
ments to the ‘backbone’ of 1466.7¢ States must submit programmes that
focus on public finances and must include ‘medium-term objective of a
budgetary position close to balance or in surplus and the adjustment path
towards this objective’.”” The Council provides a non-binding assessment
of that programme, making recommendations for changes where it sees fit.
The Council then monitors the implementation of fiscal policy to ensure that
sufficient ‘wiggle room’ is created so as to allow the automatic stabilisers to

73 Dyson, n 69 above, at 36.

74 Slight modifications can be made annually. See I Begg, D Hodson and I Maher, ‘Economic
Policy Coordination in the European Union’ (2003) 183 National Institute Economic Review
67-77 at 75.

75 ‘Glossary’ in A Brunila, M Bui and D Franco (eds) The Stability and Growth Pact: The
Architecture of Fiscal Policy in EMU (New York: Palgrave, 2000): 418.

76 J Cabral, ‘Main Aspects of the Working of the SGP’ in A Brunila, M Bui and D Franco
(eds) The Stability and Growth Pact: The Architecture of Fiscal Policy in EMU (New York:
Palgrave, 2000) 140-1.

77 Reg 1466/97.
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work when necessary without breaching the 3 per cent deficit limit. Those
outside the eurozone must include statements on the effects of their policy
on exchange rate stability. Finally, while the system targets individual states,
the Council also assesses each programme based on whether its contents
“facilitate the closer coordination of policies and whether the economic
policies of the Member State concerned are consistent with the broad eco-
nomic policy guidelines’. Regulation 1466 is soft law designed to establish
an ‘early warning system’ to help Member States avoid an excessive deficit
and the processes of Regulation 1467.

Excessive Deficit Procedure (EDP)

The Excessive Deficit Procedure (EDP) is set forth in Article 104. Should an
‘excessive’ deficit exist, the EDP details a procedure designed to escalate
through a number of sanctions, primarily informal at the beginning (nam-
ing and shaming, peer pressure), but moving on to formal sanction in case
of non-compliance. It is the hard law part of the system. The EDP is imple-
mented through Council Regulation 1467/97 of 7 July 1997. Should the
early warning system of 1466 fail to prevent a deficit beyond the 3 per cent
limit; Regulation 1467 on ‘speeding up and clarifying the implementation
of the excessive deficit procedure’ is designed to act as a corrective, or ‘dis-
suasive’,”® measure.

Regulation 1467 entered into effect on 1 January 1999. From the begin-
ning, however, there have been important ambiguities in its operation. To
begin, Art. 104 sets out that a deficit above 3 per cent is not excessive if ‘the
excess over the excess over 3% is only exceptional and temporary and the
(government deficit) ratio remains close to the reference value’.” There is
considerable manoeuvrability within those limits. 8 Should a deficit quali-
fy for this exceptional status, however, the Procedure is still initiated—the
opinion of the Commission is sent to the Economic and Financial
Committee for comment and returned afterwards to the Commission for
final revision before being sent on to the Council. It simply requires that
those facts be taken into consideration. The Member State in question may
defend the deficit to the Council ‘as regards the abruptness of the downturn

78 [bid at 141.

79 Art 104 EC.

80 Reg 1467 moves toward clarifying the multiple qualifiers in the original treaty. An excess
over 3% can be considered exceptional if: ‘(a) it results from an unusual event outside the con-
trol of the Member State or (b) it results from a severe economic downturn’, where a severe
economic downturn is defined as ‘an annual fall of real GDP of at least 2 per cent’. The deficit
is considered temporary if budgetary forecasts as provided by the Commission indicate that
the deficit will fall below the reference value following the end of the unusual event or the
severe economic downturn. The Regulation fails, however, to define the ambiguous term ‘close
to the reference value’ upon which the entire set of exceptions rests. Considering that such a
qualification automatically stops the Procedure, it is imperative that such qualifiers be clear.
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or the accumulated loss of output relative to past trends’.8! This is an
option only if the annual fall of real GDP was less than 2 per cent, which
implies that anything above that limit would be automatically justified.?2 In
the Council Resolution, however, the Member States have committed them-
selves to defend deficits only if the annual fall in real GDP is at least 0.75
per cent.

Once this process has been triggered,®3 the process could in theory move
quickly, imposing fines as early as 10 months from the start date. It is high-
ly unlikely, however, that the procedure could ever work so quickly due to
the nature of the data required to make such decision. The clock on the
process begins once an excessive deficit is ‘identified’, not once an excessive
deficit has occurred. Cabral notes that it could take three years from the
beginning of the excessive deficit before sanctions are applied.’*

Once the Procedure moves into sanctions, the progression is relatively
straightforward. The first sanction is a non-interest bearing deposit, calcu-
lated so as to make the size of the deposit dependent upon the size of the
excessive deficit.®’ The continued constitution of the deposit is subject to
the following criteria:

—if, after two years since it was made the excessive deficit has not been
corrected, the deposit is turned into a fine;

—if, before the 2 years have elapsed the Council considers that the exces-
sive deficit has been corrected and abrogates its previous decision on
the existence of an excessive deficit, then the deposit can be returned
to the Member State.

In the latter case, the cost of such a sanction is then only the interest lost on
the money deposited. Once a deposit has been made, the Council assesses
every year whether the excessive deficit has been resolved. For each year the
excessive deficit is not resolved, the Council requires an additional non-
interest bearing deposit which is turned into a fine two years after its con-
stitution. The result is that there is always one fine that may be changed

81 Council Regulation 1467/97, Art 2.1.

82 Ihid Art. 2(3).

83 Where ‘triggered’ is defined as the Commission having made the recommendation that an
excessive deficit exists and once the supporting data having been having made public by either
March 1 or September 1 of any year.

84 Cabral, n 76 above, at 147. In an ambivalent judgment in 2004 case C-27/04, the EC]
effectively suspended the EDP and, in Maher’s words, ‘fudged the legal significance of the
deadlines that are meant to be followed under the procedure and thus allowed for the Council
to put the procedure in de facto abeyance’. For a detailed discussion, see I Maher, ‘Economic
Policy Coordination and the European Court: Excessive Deficits and ECOFIN Discretion’
(2004) 29 ELR 6.

85 The amount of the first deposit is calculated using the following formula: deposit in per
cent of GDP = 0.2 + 0.1*(deficit - 3% of GDP).
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from a non-interest bearing deposit to a fine.®¢ Should a second deposit be
required, the amount of the deposit as a percentage of GDP increases.?” No
single deposit may be more than 0.5 per cent of GDP.%8

A bybrid structure

The result of this complex set of legal provision is a two-track structure.
Amtenbrink and de Haan summarise the structure as follows:

The multilateral surveillance and excessive deficit procedure employ distinct
modes of co-ordination. Whereas the latter can be described as a form of closed
co-ordination, the former can be regarded as an application of the so-called open
method of co-ordination. The open method relies on self-commitment by the
Member States, peer review and benchmarking, placing emphasis on policy learn-
ing and consensus building, while the closed method tends to have top-down pol-
icy formulation and provides for binding rules and severe sanctions. Also in terms
of the distinction between hard and soft law, where hard law lies at one end of a
continuum and soft law at the other, the multilateral surveillance and the exces-
sive deficit procedures are different, the latter being ‘harder’.

Similarly, Imelda Maher describes the SGP as ‘a combination of soft law

(multilateral surveillance) and hard law (the excessive deficit procedure)

with the Pact having a preference for soft law measures’.°

Because of the importance of the ‘soft’ elements in the overall system of
fiscal coordination, scholars have sought to account for the use of soft
law in this area. Strikingly, unlike those who have studied the ‘soft law’ of
the OMC, these scholars have relied primarily on rationalist perspectives,
often explicitly citing the work of Abbott and Snidal.”! Using a rationalist

86 Cabral, above n 76, at 149.

87 Deposits beyond the first are calculated using the following formula: deposit in % of GDP
= 0.1*(deficit - 3% of GDP).

88 Two final points bear noting regarding the sanctions system of the EDP. First, and oddly,
monetary deposits and fines can only be calculated when non-compliance stems from an exces-
sive deficit. No regulations exist laying out the system for calculating fines should a Member
State be in violation with the limit on public debt. Should a case arise in which a Member State
is in compliance with the limits on excessive deficits but is well beyond the limit of 60% on
public debt as a percentage of GDP, no sanctions could be levied. Cabral notes that the likeli-
hood is small, but possible. Finally, the money gathered from sanctions is dispersed among
Member States who have adopted the euro and who do not have an excessive deficit. The
money is handed out according to the qualifying Member States based on their percentage of
total GDP.

89 F Amtenbrink and J de Haan, ‘Economic Governance in the EU: Fiscal Policy Discipline
versus Flexibility’ (2001) 40 CML Rev.1075-1106

90 T Maher, ‘Law and the OMC: Towards a New Flexibility in European Policy-Making?’
(2004) 2 Journal for Comparative Government and European Policy 2.

°1 Most notably D Hodson and I Mabher, ‘Soft Law and Sanctions: Economic Policy
Coordination and Reform of the Stability and Growth Pact’ (2004) 11 Journal of European
Public Policy 798-813; Maher, ‘Law and the OMC, previous n; and Amtenbrink and de Haan,
n 89 above.
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approach, these authors suggest at least eight broad (and related) reasons
why soft law is employed for fiscal coordination in the EU:

1. Reduces negotiation costs. Soft law reduces the levels of obligation, del-
egation, and/or precision, and therefore makes cooperative agreements
possible. In the context of fiscal coordination, very name of the central
instrument that protects against excessive deficits suggests that Member
States had different ideas on what should take priority: stability or growth.
They realised that once they signed the Treaty it would be hard to make
changes, as that would require unanimity. So, to get agreement, they kept
certain provision vague and/or non-binding. Hodson and Maher observe,
‘by building in considerable discretion in the Pact, scope for reform with-
out resort to formal legal changes is possible and more likely than if formal
legal instruments—including the Treaty—had to be reformed’.”? And,
Amtenbrink and de Haaan argue that by choosing a ‘rather vague and legal-
ly non-binding objective for the medium term’ the Member States were able
to reach an agreement that otherwise might not have been available.”?

2. Reduces sovereignty costs. States can limit sovereignty costs through
non-binding or imprecise arrangements that do not delegate extensive pow-
ers. With respect to the Pact, soft law ‘provides a ready means for member
states to express concern for budgetary discipline, without actually ceding
control over fiscal policy’, as Member States were unwilling to delegate a
significant amount of authority to the Community level.**

3. Deals well with uncertainty. Soft law is well equipped to cope with uncer-
tainty by providing the flexibility necessary to allow for the possibility of
renegotiation and/or reform that may be required as circumstances evolve
over time. Building considerable discretion in the Pact makes reform possi-
ble without having to resort to formal legal changes. Soft law also is appro-
priate when it is impossible to specify a precise standard. This is the case for
the medium term balance standard that involves complex and contestable
econometric projections. Hodson and Maher contend that it was for this
reason that it this standard was left in the realm of soft law.”

4. Facilitates compromise. Soft law can take divergent national circumstances
into account through flexible implementation, which in turn helps states deal
with the domestic political and economic consequences of an agreement.
Because soft law commits states to specific forms of discourse and procedure,
it makes it easier for them to understand one another and thus achieve com-
promise over time. For example, recent Commission proposals for reform
were, to large extent, based on prior experience with the Pact.”®

92 Hodson and Maher, previous n, at 802.

93 Amtenbrink and de Haan, n 89 above, at 1085.

94 Hodson and Maher, n 91above, at 8§10; Amtenbrink and de Haan, n 89 above, at 1085.
95 Hodson and Maher, n 91 above, at §03-4, 806.

% Amtenbrink and de Haan, n 89 above, at 1085.
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S. Improves information flows and facilitates learning. Soft legal instru-
ments such as benchmarking, monitoring, and review develop a common
discourse that helps states learn from one another. For example, the Pact’s
reporting mechanisms improve transparency and reduce information asym-
metry between national economies.””

6. Encourages consistency and disseminates information. Soft law can
improve transparency ‘by providing a code of practice for states when
preparing their stability or convergence programmes for the Council and
Commission and a timeline for medium term adjustment’. These measures
encourage consistency in bureaucratic decision-making and inform the
wider public of official attitudes.”®

7. Deals well with imprecision of standards and goals. Under the Pact, some
of the agreed targets (eg, medium term target of close to balance or in sur-
plus or the general government debt level of below 60 per cent of GDP or
falling) are ‘unavoidably imprecise and cannot give rise to binding legal
obligations or legally enforceable sanctions.”®

8. Structures competition and cooperation. Soft law may work by creating
competition among Member States that ramps up reputation costs as they
relate to poor performance. In addition, soft law might provide a coopera-
tion incentive whereby poor performance by participating Member States
weakens the performance and attractiveness of the eurozone as a whole vis-
a-vis the rest of the world. In both of these cases, soft law can increase the
peer pressure on member states to perform well. 19

9. Sets the stage for hard law. Soft law may be seen as a precursor to hard
law, developing shared ideas, building trust, and establishing non-binding
standards that can eventually harden into binding rules once uncertainties
are reduced and a higher degree of consensus ensues. !

We can see that scholars discussing the possible role of ‘soft law’ in the
SGP have drawn heavily on rationalist perspectives. They have framed the
issues in terms of the self-interest of states and draw heavily on the work of
Abbott and Snidal. Many are primarily interested in explaining why soft
law exists and deploy soft law theory merely to account for the SPG’s non-
binding or soft track. Unlike those who have deployed ‘constructivist’
approaches to put forward a theory of why soft law measures may be
preferable to hard law in the social policy field, some analysts of the SGP
may believe that the choice of soft law is a second best solution and that it

97 Hodson and Maher, n 91 above, at 803.

98 Ibid. at 803, citing P Crowley, ‘Stupid or Sensible? The Future of the Stability
and Growth Pact’ (2003) EUSA Review 9-11.

99 1bid; see also Amtenbrink and de Haan, n 89 above, at 1088.

100 Amtenbrink and de Haan, n 89 above, at 1086.

101 Maher, n 84 above.
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would have been better to set up the system exclusively in the domain of
hard law.102

The failure of the EDP and future of fiscal coordination

However, the whole issue of hard and soft law in the area of fiscal coordi-
nation has now been reopened as a result of recent experiences with the
EDP and subsequent litigation in the ECJ. In recent years, the soft law sys-
tem has failed to stop number of major countries from breaching the 3 per
cent budget deficit limit set out in the EDP. As a result, the Commission
has tried to set in motion the hard law sanctioning system but these efforts
have been blocked by several of the larger Member States that have bro-
ken the 3 per cent ceiling. The result is that all parties are now calling for
changes in the SGP, although there is no agreement on what changes
should be made.19® However, several scholars have called for a recalibra-
tion of the relationship between the hard and soft elements of the system,
thus bringing into direct view the elements of hybridity on which it was
based.'%* This is likely to spur further inquiries into the operation of both
the hard and soft elements, as well as the possibilities for interaction
between them.

In the context of the SGP, some of these inquiries will focus on the inabil-
ity of hard law (the EDP) to deter non-compliance and analyse why the gov-
ernance structure proved incapable of effective implementation of its
enforcement provisions. However, the problems faced by the SGP are not
just endemic to fiscal coordination in Europe; many regulatory institutions
have trouble effectively imposing sanctions, particularly in the face of vio-
lations by powerful actors. Given the difficulties of implementing hard legal
sanctions, the analysis with the most fruitful application might lie within a
more intensive examination of the role of soft legal instruments. Specifically,
a better understanding of the soft law components of the SPG (the BEPG
and multilateral surveillance), which may be cultivated by looking more
closely at OMC processes and drawing more from a constructivist perspec-
tive, could produce findings that are better capable of achieving policy goals
without ever having to activate of the EDP in the first place. Hodson and
Mabher seem to recognise this already, as their analysis is lined with indirect
references to processes such as learning and diffusion that are stressed in
constructivist analyses.!’

102 This seems to be the conclusion of Amtenbrink and de Haan, n 89 above, who rely on

Abbott and Snidal to explain why soft law was deployed in the Pact, but then argue that hard
law is the preferable approach to ensuring that budget deficits do not occur.

103 Reforms to the SGP advanced by the Council were agreed to in March 2005, further viti-
ating the EDP by offering countries easier excuses for breaching the 3% limit.

104 See, eg, the related symposium in (2004) 42 Journal of Common Market Studies.

105 See discussion above, in section on Hybrid structure in fiscal policy.
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TOWARDS A THEORY OF HARD AND SOFT LAW:
THE NEED FOR SYNTHESIS AND THE ISSUE OF HYBRIDITY

The survey of the literature on employment policy and fiscal coordination
reveals two major lacunae in our knowledge. The first is the failure to create
an integrated approach to soft law. As we have seen, scholars attempting to
explain two rather similar soft law systems (OMC and BEPG) draw on dif-
ferent traditions; stress different reasons for the adoption of these approach-
es and suggest different functional roles for soft law. At the most general level,
the rationalist account suggests that soft law is a way to allow Member States
to avoid hard decisions and defer making choices that, it is alleged, hard law
would require. On the other hand, the constructivist story indicates that use
of soft law measures like the OMC may be a better way to bring about those
very decisions and facilitate the hard choices rationalists that think are being
deferred. Since reality probably reflects a mix of these two motives and
effects, it seems clear that we need a synthetic approach to soft law that
would integrate elements of these two perspectives.

There is, however, a second lacuna that becomes apparent as we explore
these cases further. Note that in both cases we see the simultaneous pres-
ence of hard and soft legal processes. This is part of the explicit design of
the fiscal coordination system, but it is also present in employment policy.
In that area, although the three governance pillars operate independently,
they increasingly refer to each other and are evolving towards a more inte-
grated system. A synthetic approach to the use of soft law would help us
understand better the use of soft measures in areas like fiscal coordination
and employment policy. But it also would serve as the first step in the devel-
opment of a theory of the relationship between hard and soft law, or what
we have called hybridity, in cases like this.

A synthetic approach to soft law

The foregoing suggests that there are virtues to both constructivist and
rationalist approaches to soft law. We have seen that rationalist approach-
es are very useful when we want to develop an understanding of how soft
law regimes have emerged. But they seem less than adequate to offer an
explanation of how these mechanisms may work to bring about change.
For such an explanation, it seems necessary or at least desirable to draw on
constructivist approaches such as those that have developed in the effort to
explain the operation of the OMC.

This suggests that insights from these two separate approaches might best
be merged in some form of synthesis. Thus, the analysis of the origins of the
OMUC might benefit from some of the rationalist insights that have helped
scholars understand the emergence of the soft track in the SGP. At the same
time, if constructivist approaches were employed more fully in the study of
the operation of multilateral surveillance, we might be able to frame more
cogent arguments about the relative effectiveness of hard and soft law in the
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budgetary area. This could make it easier to see how and when soft law
might be a desirable alternative rather than simply a second best solution or
a way station towards hard law.

This points to the desirability of an approach that draws on both these
strands of thought. Such a synthesis could build on developments within IR
theory and the theory of European integration. Recently, a large number of
prominent IR scholars have asserted that the so-called rationalist—construc-
tivist divide has been overstated and that the two approaches are in fact
more compatible than not.!% Fearon and Wendt claim that there are sub-
stantial areas of agreement, and where genuine differences exist they are as
often complementarities as contradictions.!?” At the same time, there have
been calls to bring constructivism into studies of European integration to
complement the primarily rationalist approaches used by the mainstream
approaches of liberal intergovernmentalism, neofunctionalism, and multi-
level governance.'%® Thus Risse argues that there are at least three ways in
which constructivism enriches the understanding of the European Union:

First, accepting the mutual constitutiveness of agency and structure allows for a
much deeper understanding of Europeanization including its impact on statehood
in Europe. Second and related, emphasizing the constitutive effects of European
law, rules, and policies enables us to study how European integration shapes
social identities and interests of actors. Third, focusing on communicative prac-
tices permits us to examine more closely how Europe and the EU are construct-
ed discursively and how actors try to come to grips with the meaning of European
integration.

Jeff Checkel’s study of ‘why agents comply with the norms embedded in
regimes and international institutions’ is an effort to develop a synthetic
approach. Checkel’s study shows the interrelationship of rationalist and
constructivist accounts by demonstrating that certain institutional contexts
are more likely to facilitate argumentative persuasion and social learning.
This, in turn, can lead to the reconstitution of interests thus changing
rational calculations and fostering compliance.!%’

106 See G Hellman, ‘Forum: Are Dialogue and Synthesis Possible in International Relations?’
(2003) 5 International Studies Review 123-53 and Risse, n 24 above, for discussions of theo-
retical synthesis.

107 J Fearon and A Wendt, ‘Rationalism v Constructivism: A Skeptical View’ in W Carlsnaes,
T Risse and B Simmons (eds) Handbook of International Relations (London: Sage
Publications, 2002) 53.

108 Risse, n 24 above, at 159-60; see also Christiansen, n 27 above.

109 T Checkel, “Why Comply? Social Learning and European Identity Change’ (2001) 55
International Organization 553-88. T Risse, ‘Constructivism and International Institutions:
Toward Conversations across Paradigms’ in I Katznelson and H Milner (eds) Political Science:
The State of the Discipline (New York: Norton, 2002).also suggests that rationalist and con-
structivist approaches could usefully be integrated to build an understanding of international
negotiations that incorporate both arguing and bargaining that could provide tools to break
deadlock situations.
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It seems clear that a similar effort at synthesis could be developed to pro-
vide a richer account of the role of soft law in the EU. Speaking in the con-
text of the debate over the OMC, Kerstin Jacobsson highlights the need for
such a synthesis:

A theory of the OMC and its role for domestic policy change would have to take
into account both the roles of ideas, interests, and power relations in explaining
policy change. It would also have to take into account the interplay of interests
and ideas. Ideational change may affect how actors perceive their interests, that
is, interests may change as a consequence of learning and socialization ... A the-
ory of the OMC would, moreover, have to be a multi-level and multi-actor, able
to take into account the interplay of actors, and thus interests as well as power
relations, at various levels of governance: supranationally, nationally, and sub-
nationally.!10

Dealing with hybridity

Hybridity is emerging as an important issue in EU law as more and more
scholars discover the simultaneous presence of ‘hard’ and ‘soft’ measures in
the same policy domains. This is certainly true in the two domains that we
have explored. Hybridity, in this sense, may be the result of conscious
design or it may come about because the same objective is being pursued
through two routes, one of which leads to hard measures and the other to
soft ones.

The fiscal coordination system is the classic example of conscious hybrid-
ity. The system relies primarily on the BEPGs and multilateral surveillance
to reach its goals. But it also includes a set of binding rules that define
excessive deficits in very specific terms, create a formal process that must be
followed when an excessive deficit occurs, and includes sanctions for
Member States that continue running such deficits. The BEPGs both respect
national diversity and are designed to encourage reform while the excessive
deficit procedure and its sanctions are supposed to deter states that might
be tempted to free ride by running excessive deficits that might do harm to
the common currency. The hybridity that Kilpatrick has shown to exist in
employment policy may not have been part of an original design but the
system is evolving towards a similar pattern in which hard and soft ele-
ments are deployed in the same arena and for similar objectives.

These cases suggest that hybridity may emerge when the EU is faced with
a set of difficult and potentially contradictory imperatives. Take for exam-
ple the fiscal coordination system. In this case, the EU must deal with the
budgets of 25 different countries. Each has its own way of doing business
and each may seek a different path towards the common goal of fiscal sus-
tainability. The coordination system must operate in a multi-level system

110 Jacobsson, n 2 above, at 100.
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where much of the competence affecting economic policy rests at the
Member State level yet common interests and interdependencies mean that
each state has an interest in the behaviour of the others. It must at the same
time encourage and promote reforms in fiscal practice while deterring pure-
ly self-interested behaviour and free riding. Given these varied and possibly
conflicting goals, it is no surprise that the Union has sought to draw on
both hard and soft methods and processes and to marry them in a single
system.

It is true that this system has failed to work as originally hoped. In the
current economic conjuncture several states, including some of the larger
ones, have breached the excessive deficit limits for some time. The soft law
system could not prevent this development and the Union’s inability to
deploy the hard law sanctions has forced the EU to reconsider the original
design. The result has been a vigorous debate about the respective roles of
hard and soft law in a new system, as well as an effort to pay closer atten-
tion to ways that would make the soft law system more effective. Hopefully,
this debate will contribute to the development of a clearer understanding of
the respective roles of hard and soft law in this and other domains and con-
tribute to a more robust theory of hard and soft law and hybridity.
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EU Race Discrimination Law:
A Hybrid Model?

GRAINNE DE BURCA*

INTRODUCTION

AKING THE EXAMPLE of the European Union (EU) Race Dis-

crimination Directive, this chapter takes the basic intuition of the

experimental governance literature, that in seeking to achieve pub-
lic interest objectives and to provide for public welfare ‘instead of issuing
detailed regulations, or specifying how services are to be provided, the
state would set general goals, monitoring the efforts of appropriate actors
to achieve those goals by means of their own devising’,! and contrasts this
with what will be called a human rights perspective. From a human rights
perspective, the experimental governance approach raises the concern
that, once characterised primarily in terms of flexible goals, important
commitments may become empty of content and, if not expressed in more
substantive and specific terms, their delivery will not be susceptible to any
meaningful accountability. Starting out from this point of contrast between
the human rights approach and the new governance approach, the chapter
uses the example of EU anti-discrimination law in the field of race to out-
line a hybrid approach which jettisons neither the commitments of the
rights approach nor the experimentalism of the new governance approach,
but which seeks to combine the essential strengths of each.?

RIGHTS VS GOVERNANCE?

The tension depicted above between the rights model and the governance
model overlaps with, although it is not the same as, the contrast which has

* Thanks to Nina Boeger for excellent research assistance.

1 C Sabel, ‘Beyond Principal-Agent Governance: Experimentalist Organizations, Learning
and Accountability’ <http://www2.law.columbia.edu/sabel/papers/Sabel.definitief.doc>

2 New and experimentalist governance approaches have emerged on both sides of the
Atlantic, and indeed elsewhere, in part as a function of the search for better and more effec-
tive ways of tacking social and economic problems under conditions of complexity. However,
the flexibility and adaptability characteristics of new governance modes also serve the related
but distinct goal of coping with strong diversity within a federalised system.
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been drawn between a traditional law-making approach and a ‘new gov-
ernance’ approach in the EU.3 To take the most important features of the
former: first, a human rights model is suspicious of voluntarism and of
self-regulation and is premised on some element of hierarchy in terms of
answerability for the pursuit of overarching norms, while an experimen-
talist governance approach is premised on a more heterarchical set of
arrangements with an emphasis on peer or reputational accountability.
Secondly, a human rights model places importance on a degree of definition
and clarity in the content of the commitment in question, while an experi-
mentalist governance approach prioritises revisability and open-endedness
in the specification of goals, with an emphasis on the role of ongoing
processes to give content to those goals in changing circumstances. Thirdly,
while the human rights model places importance on the role of bottom-up-
actors (civil society) in monitoring, enforcing and developing the regime, it
sees these crucially as relying on the existence of a set of vertical or formal
norms and institutions with which to interact for both strategic (enforce-
ment) and legitimacy-enhancing purposes. The experimentalist governance
model on the other hand is more radically bottom-up in seeing social
actors/stakeholders as generative of norms, and responsible for the spread
and dispersal of these through their ongoing practices and activities.
Fourthly, the human rights model posits a significant role for courts in ulti-
mately enforcing the content of the legal commitment, while in the experi-
mentalist model the role of courts is at best a residual one to monitor the
adequacy of the processes established and to allow for their disruption
where they are malfunctioning.

The contrast between a commitment to securing well-defined, judicially
enforceable individual rights and a belief in the virtues of open-ended and
flexible policy-making with an absence of hierarchical monitoring, appears
fairly stark. It seems highly unlikely that someone committed to the human
rights paradigm as a means towards improving the personal and social
conditions of disadvantaged persons would embrace the assumptions and
prescriptions of the experimentalist governance approach. However, by
focusing on what is quintessentially a human rights issue—that of race dis-
crimination—I argue in this chapter that the development and operation of
EU legislation in this field provides the elements for an approach combin-
ing positive features of both models, and which does not lose the essential
strengths of either. Of course it must be acknowledged that there is a risk
of doing exactly the opposite, in the sense that by seeking to develop a form
of hybrid model, the strengths of each of the two approaches would be lost.
On the one hand it could shackle the openness and experimentalism of the
governance approach to the perceived rigidity of the human rights approach;
and conversely it could sacrifice the commitment to content and harder-line

3 J Scott and D Trubek, ‘Mind the Gap: Law and New Approaches to Governance in the
EU’ (2002) 8 European Law Journal 1.
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enforcement of agreed values under the latter, to a more elusive and less tan-
gible pursuit of vague goals. Nevertheless, this chapter argues to the con-
trary, that the model of an EU framework directive with broadly defined
objectives, premised on the need for the involvement of intermediate insti-
tutions, backed up by a network of relevant institutions and stakeholders,
and supported by a set of programmes intended to mobilise and resource
civil society actors and to generate a body of cross-national data and
research, successfully combines significant elements of the experimental
governance approach while retaining some of the incentive structure, and
compliance back-up of the rights model with its legal framework, judicial
interpretative role and formal sanctions.

THE RACE DIRECTIVE

The EU Council and Parliament in 2000, following many years of campaign-
ing by non-governmental organisations (NGOs) and other interests, intro-
duced a directive ‘implementing the principle of equal treatment between
persons irrespective of racial or ethnic origin’ in a wide range of social and
economic settings.* This directive was adopted as one of the three parts of
an overall EU anti-discrimination package, the second being a framework
employment directive which followed shortly afterwards, aiming to promote
equal treatment in employment on grounds of age, disability, sexual orienta-
tion and religious belief, and the third part an action programme against dis-
crimination. The two anti-discrimination directives were seen by some as the
first steps towards a new kind of European social law, based on Article 13 of
the European Community (EC) Treaty which had come into force in 1999
and which enabled the Council of Ministers to take action to prohibit discrim-
ination on a number of specified grounds. The Race Directive in particular
seemed to signal a move away from the previously omnipresent requirement
to show a labour-market or internal-market justification for adopting legisla-
tion in the social realm, and contained several innovative features.

This directive has certainly not been free from criticism, and several
weaknesses have been identified.® These include the lack of positive obliga-
tions created under the directive, and its focus on individual rather than on
group discrimination, since although the concept of indirect discrimination
helps to identify and address collective disadvantage,® the kinds of remedies

4 Council Directive 2000/43/EC of 29 June 2000. See A Tyson, ‘The Negotiation of the EC
Directive on Race Discrimination’ (2001) 3 European Journal of Migration and Law 199;
Mark Bell, Anti-Discrimination Law and the European Union (OUP, 2002).

5 See, eg, Bob Hepple, ‘Race and Law in Fortress Europe’ (2004) 67 MLR 1.

¢ Statistical evidence can be used to show that a particular practice ‘would’ (rather than
does) disadvantage members of a particular ethnic group See, however, the critique by Damian
Chalmers of the way in which the indirect discrimination criterion is used to challenge struc-
tural disadvantage, and his proposal for a dialogic (‘intercultural evaluation’) response: “The
Mistakes of the Good European’ in Sandra Fredman (ed) Discrimination and Human Rights:
The Case of Racism (OUP, 2001).
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and response mechanisms called for by the directive are primarily individu-
ally focused.” Other criticisms concern the very category of ‘race’ on which
the measure is premised, and the fact that although non-EU nationals are
covered by the legislation, discriminatory treatment which is based on the
person’s nationality rather than race—assuming that this distinction is actu-
ally workable—is not covered.® However, the point of using the example of
the directive here is not to appraise its various weaknesses and strengths but
rather simply to use it deductively in sketching a possible approach which
positively combines elements of the human rights and experimental gover-
nance paradigms in addressing complex social problems.

While all EC directives can in formal terms be described as framework
laws, (since they are described in the EC Treaty as binding only ‘as to the
result to be achieved’ but leaving ‘to the national authorities the choice of
form and methods’), the EU’s use of directives did over time tend to become
more detailed and less distinguishable in nature from the formally more pre-
scriptive EC Regulations. This development gave rise to criticism and to pro-
posals such as those which eventually appeared in the Protocol to the EC on
the Application of the Principles of Subsidiarity and Proportionality, to
adopt directives in less detailed form.” The Race Directive, however seems
to be more genuinely framework in nature, in so far as it contains a general
prescription—in this case the elimination of direct and indirect discrimina-
tion on the ground of racial or ethnic origin—to which States must commit
themselves, but without prescribing in detail how this is to be achieved. It is
the procedural and enforcement provisions of the directive, rather than its
substantive policy prescriptions, which are laid down in greater detail.

The first article of the directive states that:

The purpose of this Directive is to lay down a framework for combating discrim-
ination on the grounds of racial or ethnic origin, with a view to putting into effect
in the Member States the principle of equal treatment.

A broad definition of direct and indirect discrimination, which is derived in
part from European Court of Justice (ECJ) case law on sex equality, and
which includes harassment, is given. Action to protect against the victimi-
sation of complainants is provided for, and the burden of proof on individ-
ual complainants is required to be lessened. States are not required but are
permitted to pursue a degree of affirmative action in achieving the goals of
the legislation. Further, the directive contains a qualified non-regression

7 See Mark Bell, ‘Walking in the Same Direction?: The Contribution of the European Social
Charter and the European Union to Combating Discrimination’ in G de Burca, B de Witte and
L Ogertschnig (eds) Social Rights in Europe (OUP, 2005).

8 Mark Bell, Anti-Discrimination Law and the European Union (OUP, 2002) ch 7.

9 This protocol was added to the EC Treaty by the Amsterdam Treaty in 1997, and is avail-
able electronically at <http://europa.eu.int/eur-lex/en/treaties/selected/livre345.html>
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clause'? and an indication that it sets only a minimum standard, which can
be seen as articulating a weak encouragement to states to ratchet their stan-
dards upwards.'! In addition to requiring the prohibition of direct and indi-
rect racial discrimination across a range of social fields including access to
housing, health, education, social assistance, employment, in both public
and private spheres, the legislation requires that states disseminate informa-
tion about the aims and content of the legislation to all persons concerned,
and that they establish or designate equality bodies in each state to promote
the principle of race equality, including by conducting studies, publishing
research, and supporting complainants. The directive states that adequate
administrative or judicial remedies, including conciliation procedures where
considered appropriate, should be available to those seeking redress for dis-
crimination, and sanctions, although not stipulated in more specific terms,
are required to be ‘effective, proportionate and dissuasive’.

Apart from the deliberately framework or outline nature of the directive,
some of its individual provisions are themselves resonant of a ‘new gover-
nance’ approach, to use the title of this volume. States are asked in article 11 to

promote the social dialogue between the two sides of industry with a view to fos-
tering equal treatment, including through the monitoring of workplace practices,
collective agreements, codes of conduct, research or exchange of experiences and
good practices.

They are also obliged to encourage dialogue with relevant NGOs, and they
must report every five years to the Commission on how they have implement-
ed the various obligations contained in the directive. Finally, there is an express
provision concerning the possible revision of the legislation in the light of the
feedback received from the states. In proposing such a revision, the Com-
mission must take into account the views of the EU’s own anti-racism agency
(EUMC)"'?,0f NGOs and of labour and industry (the social partners).

10 Tt is qualified in the sense that it does not prohibit states from reducing their current stan-
dard of race equality provision, but it is a non-regression clause in the sense that it specifies that
the directive itself cannot be used as justification for a reduction in their existing standards.

T Art 6(1) of the directive reads: ‘Member States may introduce or maintain provisions
which are more favourable to the protection of the principle of equal treatment than those laid
down in this Directive’.

12 This is the Vienna Monitoring Centre on Racism and Xenophobia, which will be discussed
further below. The Centre has not been altogether a success since its establishment. Having
taken two years from the time of its establishment to actually begin operating, it has not had
a high profile in Europe even amongst anti-racism NGOs, being outshone in this respect by
the Council of Europe’s smaller but more active and focused European Commission on Racism
and Equality. In 2002 the EU’ Vienna Monitoring Centre was subject to a critical external
evaluation, and subsequently became the object of international media attention when its deci-
sion to suppress a controversial report on anti-semitism in Europe was leaked. Its future is at
present uncertain since the decision of the heads of government in December 2003 to propose
merging its functions into those of a broader EU human rights (later called ‘fundamental
rights’) agency. The Commission’s proposal to establish such an agency was published follow-
ing a consultation process: <http://europa.eu.int/comm/justice_home/news/consulting_public/
fundamental_rights_agency/report_public_hearing_en.pdf>, see now COM(2005)280.
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Aside from its framework nature and from these particular provisions, on
the other hand, the directive also reflects aspects of a more classical human

rights instrument'3: in particular with its focus on the individual right to

complain, the unequivocal prohibition of discrimination, the emphasis on
the need for enforcement of rights, as well as the emphasis on the burden
of proof and adequacy of sanctions, and finally the extensive invocation of
international human rights instruments in the recitals.'* The Commission in
its recent Green Paper on equality and non-discrimination also described

the directive as having introduced ‘a rights-based approach to discrimina-

tion’.1

In addition to the mixture of rights-oriented and new-governance-style
provisions, however, a number of aspects of the directive’s interaction with
other schemes and institutional arrangements have arguably helped to
shape it into an interesting hybrid instrument. In the first place, the interac-
tion of the legislation with the EU Action Programme against discrimination
is significant.!® Secondly, the operation of the legislation takes place against
the background of the establishment of a number of specific networks (in

13See s 2.9 of the Commissions Green Paper on Equality and Nondiscrimination
COM(2004)379, drawing attention to the international human rights context of the directive.
Similarly, according to a report on Strategic Litigation of Race Discrimination in Europe:
From Principles to Practice (2004):

It should be remembered that while the Race Directive was a European creation, the
human rights violations that it seeks to address are very international in character. The
strong definitions and principles adopted in the Race Directive should be adopted and pro-
moted in other fora. The Race Directive is particularly important in strengthening the
largely weak discrimination jurisprudence of the European Court of Human Rights and the
decisions of the UN Treaty bodies.

The latter report was published by the Migration Policy Group, Interrights and the European
Roma Rights Centre as part of a three-year project (funded by the Open Society Institute and
others) on ‘Implementing European Anti-Discrimination Law’.

14

(2) In accordance with Article 6 of the Treaty on European Union, the European Union is
founded on the principles of liberty, democracy, respect for human rights and fundamental
freedoms, and the rule of law, principles which are common to the Member States, and
should respect fundamental rights as guaranteed by the European Convention for the pro-
tection of Human Rights and Fundamental Freedoms and as they result from the constitu-
tional traditions common to the Member States, as general principles of Community Law.
(3) The right to equality before the law and protection against discrimination for all per-
sons constitutes a universal right recognised by the Universal Declaration of Human
Rights, the United Nations Convention on the Elimination of all forms of Discrimination
Against Women, the International Convention on the Elimination of all forms of Racial
Discrimination and the United Nations Covenants on Civil and Political Rights and on
Economic, Social and Cultural Rights and by the European Convention for the Protection
of Human Rights and Fundamental Freedoms, to which all Member States are signatories.

15 COM(2004)379.

16 The programme follows the EU’s practice of supporting social legislation with a policy
programme, for example the Gender Equality Programme (2001-5), the Community Action
Programme to Encourage Cooperation between the Member States to Combat Social
Exclusion (2002-6), and Community Incentive Measures in the Field of Employment
(2002-5). Action programmes in other ‘social’ fields such as education and environmental pol-
icy have also been adopted.
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particular the RAXEN and ENAR networks, on which see more below) to
promote anti-racism law and practice and to exchange information, knowl-
edge and experience, and in the context of the existence of an EU agency
dealing with racism and xenophobia.!” A third feature is the move towards
mainstreaming anti-racism norms and concerns within other EU policies,'$
including integrating them into the so-called Lisbon agenda (ie, the triangle
of economic policy, employment policy and social policy coordination).'”
Each of these aspects—the role of the action programme, the interaction
with related networks, and the move towards ‘mainstreaming’—will be dis-
cussed further below. It will be clear that some of these developments are
more advanced than others, that some operate more effectively than others,
and that there are various inadequately functioning features. But the argu-
ment of this chapter is not so much an empirical claim that the way in
which the Race Directive is operating in the context of these other strate-
gies, institutions and instruments forms a perfect hybrid of experimental
governance and a human-rights approach, but rather that the combination
of the different features described provides the framework for a hybrid
model which potentially combines the strengths of both approaches.

THE INSTITUTIONAL CONTEXT OF THE LEGISLATION:
The evolving role of the action programme

Due in part to force of circumstance rather than design, and in particular
on account of a changing political climate which is increasingly unenthusi-
astic about further attempts to regulate discrimination by legislating, the
EC Commission has been concentrating its energies on the Race Directive
and the framework employment directive rather than on proposing new
legislation?? as had previously been contemplated, or seeking to broaden or
amend the existing measures. While the Race Directive itself was negotiated

17 This will probably soon be transformed into a broader human rights agency: see n 12
above, and further below.

18 See COM(1998)183 An Action Plan against Racism. Also Article 8 of the Decision
Establishing a Community Action Programme to Combat Discrimination 2000/750/EC and
para 11 of the Preamble thereto; more recently, one of the ‘chapeau’ Arts of part III of the ill-
fated EU Constitutional Treaty, which was the part governing all of the EU’s substantive poli-
cies, Art III-3 provided: ‘In defining and implementing the policies and activities referred to in
this Part, the Union shall aim to combat discrimination based on sex, racial or ethnic origin,
religion or belief, disability, age or sexual orientation.’

19 See the Commission’s Green paper on Equality, n 13 above. More generally, see Mark Bell,
‘Combating Racial Discrimination through the Employment Strategy’ (2003-4) 6 Cambridge
Yearbook of European Law, forthcoming.

20 An exception is the recently adopted directive on gender equality in access to goods and
services, Directive 2004/113, [1994] OJ L 373/37, which had a difficult journey through the
legislative process, apparently on account of the lobbying power of the insurance and advertis-
ing industries which objected to the proposal to prohibit the use of sex-based actuarial factors.
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and adopted in record time, apparently because of Member States’ wish
that year to appear to take rapid action in response to Jorg Haider’s rise to
power in Austria, the high political momentum rapidly ebbed away. This
was particularly evident given the growing emphasis on anti-terrorism after
September 11, and many EU states delayed in implementing the directive
properly or at all.2! Any new initiatives in the anti-discrimination field seem
likely to take the form of ‘incentive measures’ (which require only a quali-
fied majority rather than unanimity amongst the 25 states in the Council)
rather than legislation.?? The political will which led to the adoption of a
measure as broad in scope as the Race Directive, which unlike all EU other
anti-discrimination laws is not confined to employment-related discrimina-
tion, seems unlikely to revive for quite some time; and while this has disap-
pointed those campaigning for similar legislation in relation to the other
grounds (such as disability, sexual orientation, age etc), it has arguably had
the unanticipated effect of channelling much of the Commission’s energy
and focus into rendering more effective and operative, in interesting ways,
the existing legislation.

In using the EU ‘action programme to combat discrimination’ to support
the implementation and development of the Race Directive, together with the
framework employment directive, the Commission has promoted the involve-
ment of civil society actors, it has openly acknowledged the inadequacy of its
understanding of the set of problems which the directive seeks to regulate, it
has commissioned and funded the gathering of a broad set of data from all
states, and has encouraged the establishment of transnational networks of
NGOs to participate in monitoring and making operational the legislation.
While the action programme was not initially conceived specifically as a sup-
port for the directives, but rather as the third and distinct part of a European
anti-discrimination package alongside the two directives, it has increasingly
been used to support and develop the legislation, so that the strategies under
each can be seen as complementary and mutually reinforcing.

The objectives of the action programme?3—which correspond broadly
to the three strands of action funded under it**—are firstly analysis and
evaluation (conducting research, gathering data), secondly developing the

21 The Commission brought infringement proceedings against nine Member States (Austria,
Germany, Greece, NL, UK, Ireland, Belgium, LUX, Finland), following their failure to notify
implementation of the Directive on time, and recently the ECJ ruled against several of these
states for failing to adopt the Directive: see C-329/04, Commission v Germany, judgment of
28 April 2005, C-335/04, Commission v Austria, judgment of 4 May 2005, C-320/04,
Commission v Luxembourg, judgment of 24 February 2005, C-327/04, Commission v
Finland, judgment of 24 February 2005.

22 Equality Green Paper, n 13 above, at 15. A European Action Plan on Disabilities was also
adopted in October 2003, COM(2003)650 final, setting out a number of initiatives to pro-
mote access of people with disabilities to employment, lifelong learning, development of new
technologies and accessibility to the built environment.

23 See Art 2 of the Council Decision 2000/750 EC establishing a Community Action
Programme to Combat Discrimination (2001-6) [2000] OJ L 303/23.

24 Ibid. Art 3.
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capacity to combat and prevent discrimination (funding the activities of
NGOs, spreading best practices), and thirdly ‘promoting the values under-
lying the fight against discrimination’ (promoting awareness through pub-
licity, seminars, providing information). Amongst the activities which it is
to support are the development and dissemination of quantitative indicators
and benchmarks, and the promotion of networking and transnational
cooperation. The Commission is required to cooperate regularly with
NGOs and the social partners in the context of the action programme, to
promote dialogue between all parties, and to encourage ‘an integrated and
coordinated approach’ to combating discrimination. Access to the pro-
gramme is open to all bodies, public and private, who are ‘involved in the
fight against discrimination’.

There are only passing references to legislation in the decision setting up
the action programme and its priorities, one being in the first strand of
action (analysis/evaluation) which mentions the evaluation of legislation in
the field, and the other in the third strand (promoting values/awareness-
raising) which mentions ‘the organisation of seminars in support of the
implementation of Community law in the field of non-discrimination’.
Despite this initial failure to conceive of a structured relationship between
the directives and the programme, however, there has been an evolution of
the action programme in practice towards a more sustained support for the
operation of the legislation, and a more organised interaction between the
two instruments. At least one impetus in this direction has probably come
from an initial external evaluation of the action programme in 2003 which
reached the conclusion that a more integrated anti-discrimination strategy
was needed, and specifically that a better interaction between the directives
and the programme (or in the terms of the report, between the legislative
and the programmatic aspects of the strategy) should be developed.?’ On
the other hand, the evaluation report also noted that despite the lack of
clarity and planning, that there had in fact been a degree of interaction in
practice between the directives and the programme, at least in the area of
awareness-raising. And in a follow-up evaluation report in 2004, it was said
that ‘the link between the programme and the strategy, and in particular
between the programme and the legal approach, has been reasserted’ and
that ‘the programme now appears to be more in line with the life cycle of
the legal approach’.26

Under its three strands of analysis/evaluation, capacity-building, and
awareness-raising, the principal ways in which the action programme has

25 The report concluded that ‘the programme must have a clearly defined role in relation to
the two directives, the link between the programme-planning tool (concrete actions) and the
legislative tools (directives) must be clear, and both approaches should be mutually support-
ive’. The evaluation report was prepared in 2003 by Deloitte & Touch, and published by the
Commission’s Government Services in April 2004.

26 See the report, available online at: <http://europa.eu.int/comm/employment_social/funda-
mental_rights/pdf/eval/grepexsum_en.pdf>
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interacted with the legislation have been through the funding of transnation-
al networks of or umbrella NGOs active in the field of anti-discrimination,
to develop their capacity and expertise further,?” the funding of research and
data collection?® and the publicising of the EU legislation and its potential.

Strand one: analysis/evaluation

Under the action programme’s first strand, the Commission provided fund-
ing for the establishment of a network of equality bodies which the Member
States were required under the directive to establish or designate in order to
provide support to victims of discrimination, and to issue reports and rec-
ommendations. The network was intended to promote exchanges of expe-
rience and good practice between these equality bodies. The funding was
put towards a project entitled Towards a Uniform and Dynamic
Implementation of EU Anti-Discrimination Legislation: The Role of
Specialised Bodies,?° coordinated by the Migration Policy Group NGO and
led by the Dutch Equal Treatment Commission. It is a network of approx-
imately 20 national monitoring bodies covering some or all of the grounds
of discrimination listed in Article 13 EC, established with the aims of

promoting the uniform interpretation and application of the anti-discrimination
legislation, and stimulating the dynamic development of legal equal treatment in
Member States, as permitted by Art 6(1) of the Race Equality Directive. 3°

This combination of a commitment to ‘uniformity’ and ‘dynamism’ will
be discussed further below, but for present purposes a significant factor is
the encouragement via the action programme of actors other than courts
to become involved in both the interpretation and the development of the
legislative standards. The participants in the network are not only the
staff of national equality bodies but also invited experts and others who
can usefully advise on their work. Finally, the action programme also

27 See, for a more critical evaluation by the external evaluators of the initial tranche of fund-
ing of this second strand, <http://europa.eu.int/comm/employment_social/fundamental_rights/
pdf/eval/casestudta_en.pdf>

28 The funding available under the Programme is however limited when compared, eg, to the
EQUAL initiative on employment-related equal opportunities which is backed by the
European Social Fund €98.4 million over five years, as compared with. €3,000 million for
EQUAL for 6six years (2000-6) <http://europa.eu.int/comm/employment_social/equal/
index_en.html>

2 Towards the Uniform and Dynamic Implementation of EU Anti-discrimination
Legislation: the Role of Specialised Bodies <http://www.migpolgroup.com/programmes/
default.asp> (‘specialised bodies’), also available on the the Social Affairs Directorate General
of Commission’s website on the Europa server, <http://www.europa.eu.int/comm/employ-
ment_social/ >‘action programme at a glance’.

30 Meetings of the network have so far been held or scheduled within this project on the fol-
lowing topics: proving discrimination (monitoring, statistics, situation testing); how to meet
the requirements of protection against discrimination and gender equality; equal pay; enforce-
ment and remedies against discrimination in working life; goods and services; strategic
enforcement.
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funded an assessment of the equality bodies established, which was pro-
vided in a 2000 report.3!

As far as the funding of research and data collection is concerned, the
Commission has used the programme to underpin the directives by setting
up groups of legal and other experts to provide it with data, including com-
parative information on the situation in the different Member States, as well
as information about the problems encountered by each state with regard to
data collection itself. Whilst the Commission is the coordinator of the action
programme, the work is carried out primarily at national and at local level.
The Commission seems clearly conscious of the limits of its information and
the importance of continuous sources of reliable information in order to
address the problems in practice. It seems indeed sceptical about its own
capacity and that of national authorities to ‘assess the real extent of the chal-
lenges that exist and to measure the effectiveness of legislation and policies
to tackle discrimination,’3? due to the lack of adequate mechanisms to col-
lect data and to monitor trends and progress in Member States. One of the
problems is that much of the data on discrimination, and in particular on
race discrimination, is difficult to access. Other difficulties are created by pri-
vacy and data protection laws.33 The Commission however is advocating,

31 Promoting Diversity: 21 bodies promoting diversity and combating discrimination in the
European Union: <http://www.europa.eu.int/comm/employment_social/fundamental_rights/
pdf/legisln/mslegln/equalitybodies_exec_en.pdf>

The report assesses of the 21 bodies chosen on the basis of:

(1) their structure, mandate and legal basis, their independence and budget.

(2) their competences in providing services directly to victims, i.e. whether they are
restricted to an advisory role or have formal powers to investigate reported cases of
discrimination (UK and Ireland), whether they have standing to bring court cases
(Belgium) or can act as formal quasi-judicial decision making bodies (eg, Ireland
(legally biding rulings) or Holland (advisory rulings)).

(3) Their role in the political process and how far that role is formalised.

(4) Their role in information spreading, research and awareness raising.

The report concludes that whilst a small number of Member States (eg, UK, Ireland) were
‘willing to go beyond the minimum standards set out in Community law’ by setting up bodies
with competences for all grounds of discrimination within Art. 13 EC Treaty, in most states
there are shortfalls.

32 Equality Green Paper, n 13 above, at 15.

33 The Commission sent out questionnaires to all Member States in 2001 to find out what
Member States did to collect data on discrimination, and what particular difficulties they
encountered. These were followed up in 2003 in discussions with the Directors of Social
Statistics in Member States. The Commission highlighted the following difficulties:

(1) Data on discrimination is generally measured by proxy indicators (eg, employment and

unemployment rate) indicating the impact of discrimination rather than directly.

(2) Specific data will only be made available if there is a clear legal mandate on the part of
the recipient to have it disclosed.

(3) Data on some groups will be scarce for cultural reasons and to avoid risk of stigmatisa-
tion, e.g. information on sexual orientation or the collection of data desegregated in
respect of racial or ethnic origin

(4) Data, even though it may be useful, will be collected in a piecemeal manner (e.g. num-
ber complaints filed may give an indication but depends on how many people actually
file them).

(5) The issue of data protection is reinforced by EU Directives on the subject.

See the discussion paper on the collection of data to measure the extent and the impact of

discrimination, <http://europa.eu.int/comm/employment_social/fundamental_rights/pdf/glance/
discuspap_en.pdf>
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despite these sensitivities, ‘a dialogue with national authorities and other
stakeholders on possible ways to improve data collection in this area’.3*

With a view to the development of indicators and benchmarks, which
was one of the specific projects identified in the action programme, the
Commission established a Working Group on data collection in 2003, led
by the Finnish government and working in conjunction with the European
Monitoring Centre on Racism and Xenophobia (EUMC),3 in order to
develop indicators to measure the existence and causes of discrimination.
Two reports were commissioned and published in 2004, one a comparative
study of data collection on discrimination in the US, Canada, Australia, UK
and the Netherlands,?¢ and the other a study on data collection to measure
the impact and extent of discrimination in Europe.3”

The other major part of the analysis/evaluation strand of the action
programme which is relevant to the interaction with the Race Directive
concerns the funding of ‘independent experts’ to assist in monitoring the
transposition of the directives. The programme has funded three working
groups of independent experts, coordinated by the Migration Policy Group
(on racial and religious discrimination), the University of Leiden (on sexu-
al orientation discrimination) and University of Galway (on disability) respec-
tively, to examine the transposition of the directives into national legislation
in all 25 Member States. The initial ‘country reports’ which were produced
on racial and religious discrimination were fairly factual, concentrating on
describing the situation under national law and the extent to which it cor-
responds with the terms of the directives.’®

Within the Commission at the same time, a ‘legal working group’ of civil
servants representing the Member States was also working on transposi-
tion, but it seems that these state representatives were not particularly
active in promoting and developing the legislation. The aim was for them
to (1) develop good practice and (2) exchange experiences over the legisla-
tion, but according to a key Commission official working in the relevant
unit, many states showed little interest in their neighbour’s legislation and no
real benefits came out of three years of the legal working group’s operation:
in her view it had therefore ‘outlived its life’.3° The external evaluation

34 Equality Green Paper, n 13 above, at 16.

35 See n 12 above, and n 57 below.

36 See <http://europa.eu.int/comm/employment_social/fundamental_rights/pdf/pubst/comp-
stud04_en.pdf>

37 <http://europa.eu.int/comm/employment_social/fundamental_rights/pdf/pubst/comp-
stud04fin.pdf>

38 Available at <http://www.europa.eu.int/comm/employment_social/fundamental_rights/
legis/msleglnracequal_en.htm> These reports overlap to some extent with earlier reports pro-
duced outside the programme, as part of Implementing European Anti-Discrimination
Legislation, a joint initiative by MPG, ERRC and Interrights, which does not receive
Commission funding. See link at <http://www.migpolgroup.com/programmes/default>. From
the individual EUMC reports, a Comparative Analysis of National and EuropeanLlaw was
drawn up 2002 by MPG, ERRC and Interrights.

39 Barbara Nolan, Comment at Prague Anti-Discrimination Conference, July 2004.
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report on the programme indeed had already drawn attention to and criti-
cised the ‘limited exchanges between groups of experts and between the lat-
ter and the legal working group.”*® As a consequence, the separate expert
groups were merged in 200441 so that there would henceforth be one set of
25 experts, with one person each responsible for all the different grounds
of discrimination within a given member state. The information which has
emerged from this process of monitoring the legislative implementation so
far gives a mixed picture, according to the Commission.*> While the dead-
line for transposition of the directives passed on 19 July 2003, many states
had not used the three preceding years following the adoption of the direc-
tive to introduce the necessary provisions, and representatives of civil society
have been critical of the lack of consultation in several states during the
process of implementation. Indeed, this links with one of the interesting find-
ings of the 2003 evaluation report of the action programme, which was that
the Member States had not been active participants under the ‘awareness-
raising’ strand of the programme either—only 9 out of 25 having sought
funding which was available for this purpose. These results so far suggest on
a range of fronts that the non-state actors—the NGOs, ‘experts’ and other
civil society actors—are the more dynamic and committed interlocutors in the
promotion of EU anti-discrimination legislation, thus supporting one of the
assumptions on which the new governance approach is premised.

Strand two: capacity-building

The largest proportion of the action programme budget is spent on activi-
ties under this second strand, which essentially concern the funding of
NGOs, public authorities, social partners, universities and other intermedi-
ate institutions of various kinds. The largest proportion of the strand two
budget in turn is spent on some 27 ‘transnational partnerships’ for the
exchange of information and good practice in fighting discrimination.** To

40 See n 25 above.

41 <http://europa.eu.int/comm/employment_social/fundamental_rights/pdf/prog/budget-
work2003_en.pdf>, p 2.

42 In some countries in 2004, draft legislation was still under discussion or had not yet even
been formally tabled, or the legislation did not yet cover all of the territory of the Member
State or all of the relevant levels of government. In countries where national legislation had
been adopted, there was often evidence that this did not fully transpose all of the provision of
the directives. Particular problems seemed to include the new definitions of direct and indirect
discrimination, the notion of harassment, the introduction of novel legal concepts, and the
requirement to ban racial discrimination in areas outside employment. See the Commission’s
Equality Green Paper, n 13 above, at 14.

43 The deadline for the Race Directive was 19 July 2003, for the Employment Directive 2
December 2003 although some Member States have opted to avail of the right to request an
addition of up to three years to implement the provisions relating to age and disability.

44 To give an idea of the scope of the funding, among the 27 projects selected for funding,
their focus included: (i) combating discrimination in public administration including health
and social care, policing, trade unions, education and local authorities; (ii) equal access to
goods and services; (iii) discrimination in the media; (iv) improvement of training for lawyers;
(v) discrimination specifically on grounds of disability and mental health or against specific
religious beliefs; (vi) multiple discrimination situations; (vii) racism in football.
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qualify, there must be a range of actors from at least three states, and the
activities must involve the transfer of information, lessons learned and good
practices developed, and they must include a comparison of the effective-
ness of processes, methods and tools related to the chosen themes, as well
as exchanges of personnel, the joint development of processes , strategies
and methodology, and the adaptation to different contexts of the methods,
tools and processes which have been identified as good practices.*’
Despite rising levels of interest and participation in this part of the pro-
gramme,*® the Commission was critical of the quality of the projects,
although it seems likely that at least two of the reasons for this lack of qual-
ity may have lain in the criteria of eligibility for funding. On the one hand,
the ‘broad approach’ (ie, targeting all grounds of discrimination and not
only one such as race), and on the other hand, the strictly cross-border
approach made it difficult for good organisations used to working with par-
ticular target groups to qualify for project funding.*’. Dissatisfaction with
the effectiveness of the first set of transnational partnerships was also
expressed in a critical interim report by external evaluators.*® In the second
batch of projects selected for funding in 2004, the focus was on three key
sets of activities: (1) the training of legal practitioners and NGO represen-
tatives, (2) the development of monitoring and data collection tools, and (3)
networking amongst equality bodies, researchers, public authorities or civil
society actors. In addition to the funding of these transnational projects, the
capacity-building strand of the action programme also provides core fund-
ing to a group of four European umbrella NGOs: the European Disability
Forum (EDF), the European Network Against Racism (ENAR), the
European Older Persons Platform and ILGA-Europe (International Lesbian
and Gay Association). Funds are used to ‘allow these organisations to tack-
le discrimination, promote equality and involve their members in a range of
activities’.* One example where an umbrella organisation does not exist
and where the Commission declared an interest in funding one, on the basis
that ‘existing needs are not being met by current organizations’ is that of a
transnational Roma rights organisation. Finally, in a separate initiative car-
ried out by the Migration Policy Group, one of the major NGOs which
works with the Commission on anti-racism and which has been funded to

45 This is a description of the compendium of transnational actions funded in 2001:
<http://europa.eu.int/comm/employment_social/fundamental_rights/pdf/prog/compendi-
um2001_en.pdf>, p 3.

46 See newsletter ‘Equal Rights in Practice’, available from the Commission at <http://www.
stop-discrimination.info>, spring 2004 (the ‘newsletter’), noting a 22 % increase in applica-
tions to the Commission’s call for tender in 2003, compared with the first call in 2001.

47 Equality Green Paper, n 13 above, at 16.

48 See n 27 above.

4 Equality Green Paper, n 13 above, at 17; (see Action Plan Report, 2000, where the aim
was to ‘mainstream’ the fight against racism by integrating it into many other Community
policies and programmes.
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carry out various projects under the action programme, a report on strate-
gic litigation of the Race Directive which was not funded under the action
programme but which clearly engages with many of the same themes and
problems was undertaken.>®

It seems in general that the capacity-building funds have greatly helped
the NGOs to build up independent lobbying power at national level.
Umbrella NGOs are also more likely to bring test case litigation before
national courts to have them referred to the EC]J in order test the interpre-
tation of the directives.

Strand three: awareness-raising/promoting values

In addition to a ‘Europe-wide information campaign’ there are three areas
of activity under this final strand of the action programme: conferences,
seminars for judges and practitioners, and ‘special events’ at national level
through funding provided to ministries, NGOs and other intermediate
organisations. Also in 2003 the Commission began a five-year publicity
campaign under the slogan ‘For Diversity—against Discrimination’, with a
view to heightening sensitivity towards discrimination and the benefits of
diversity, and to draw attention to the existence of new legal rights against
discrimination. The campaign has its own website < http://www.stop-dis-
crimination.info> and a newsletter, and national working groups consisting
of national authorities, social partners and NGOs are brought together at
various times to develop awareness-raising activities.

In general, there seems to be some disappointment so far with this par-
ticular strand of activities: both in terms of a lack of adequate response to
some of the tenders for funding, and also because of the failure (due to the
conditions for eligibility set by the Commission) to target specific groups
and messages in a more focused way. As noted above, too, the states them-
selves have not availed of the opportunities to apply for funding to promote
awareness of race-discrimination issues and of the legislation. The potential
for use of this kind of funding, however, is evident.

Complementary institutions: the agency and the networks

In addition to the support provided—albeit in an originally unplanned
way—by the action programme to the functioning of the directives, the sec-
ond relevant feature of the anti-discrimination regime is the operation of
other institutional supports, in particular the EU agency dealing with

30 Strategic Litigation of Race Discrimination in Europe: From Principles to Practice, 2004,
report prepared by the MPG, Interrights and the European Roma Rights Centre as part of a
three-year programme on ‘Implementing European Anti-Discrimination Law’ (2001-4); see
link on <http://www.migpolgroup.com/programmes/default.asp>
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racism and xenophobia and the various networks which have been estab-
lished to tackle the same subject. While some of these have existed for a
number of years—the EUMC and the RAXEN network, for example—oth-
ers, including some of the networks funded by the action programme have
only recently been established, and yet others—such as the European
Fundamental Rights Agency—are still in the pipeline.

The rise of agencies—and more particularly their rapid proliferation in
recent years—has been identified as one of the manifestations of a transfor-
mation in European governance.’! Of course, this phenomenon has not
necessarily been greeted as a positive or even neutral development by all.
For some, the accountability of agencies raises significant questions,’? and
the suspicion has been expressed that the creation of new agencies and the
delegation of tasks to them could be a way for the main political institu-
tions to evade political responsibility.’? Yet agencies in the EU context, by
comparison with the US where they tend to be autonomous and powerful
decision-making bodies (‘the fourth branch of government’) have until
recently tended to be institutions whose powers were primarily informa-
tion-based.>* More recently, however, the Commission has proposed the
establishment of ‘regulatory agencies’ in the sense of agencies which would
have power either to take binding decisions or to carry out or implement
policies which have been adopted by others.>> A number of EU agencies
with particular powers of this kind already exist, for example the Office for
Harmonisation in the Internal Market, the Community Plant Variety
Office, and the European Agency for the Evaluation of Medicinal Products.
Apart from these, most of the previously established agencies at EU level—
including the Vienna EUMC—are charged with gathering, analysing and
disseminating information on the policy area with which they were con-
cerned, and they have also been mandated to liaise with or to coordinate
networks of actors in the relevant policy field, and they have sometimes
been required to conduct research and to make proposals. Without neces-
sarily having binding decision-making powers, EU agencies can feed into
policy making in more or less influential ways by the data they gather, the
expertise they marshal, the actors they mobilise and the advice they provide.
A great many scholarly categorisations and taxonomies of EU agencies have
been proposed,’® analysing ‘three waves of agencification’ which are said to

ST R. Dehousse, ‘Misfits: EU Law and the Transformation of European Governance’ Jean
Monnet Working Paper 2/2002 <http://www.jeanmonnetprogram.org/papers/02/020201.html>

32 D. Curtin, ‘Mind the Gap: The Accountability of the EU Executive’, 2003 Walter Van
Gerven Lecture, (Groningen: Europa Law Publishing, 2004).

33 C Harlow, Accountability in the European Union (OUP, 2002) 75-78.

5% G. Majone ‘The New European Agencies: Regulation by Information’ (1997) 4 Journal of
European Public Policy 262-75.

35 See COM(2002)718,’The Operating Framework for European Regulatory Agencies’ and
the subsequent report of the European Parliament A5 0471/2003 of December 2003, and the
Conclusions of the Council of 29 June 2004.
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have occurred so far. Yet whichever taxonomy is preferred, it is undeniable
that the establishment of agencies is a rapidly proliferating phenomenon in
the EU context. For all their variety and range, their spread can be seen as
one manifestation or dimension of the new governance trend in so far as
they are transnational, information-based, largely non-hierarchical, net-
work-coordinating organs, operating in a multi-level context and feeding
into the policy-making process in different ways.

The existing anti-discrimination agency: EUMC

The European Union Monitoring Centre on Racism and Xenophobia—one
of the 17 EU agencies at present—was established in 1997 by an act of the
Council of Ministers,’” even before Article 13 of the EC Treaty was in exis-
tence and at a time when the EC’s legal competence to act in the field of
anti-racism and indeed to set up such a centre was called into question.

The main task it was given was to provide the Community and its
Member States with ‘objective, reliable and comparable information and
data on racism, xenophobia and anti-Semitic phenomena at the European
level in order to establish measures or actions against racism and xenopho-
bia’. On the basis of the data collected, the EUMC was expected to study the
extent and development of the phenomena, to analyse their causes, conse-
quences and effects, to work out strategies to combat racism and xenopho-
bia and to highlight and disseminate examples of good practice regarding the
integration of migrants and minority groups. One of its core activities has
been to coordinate the European Information Network on Racism and
Xenophobia (RAXEN), a network designed to collect data and information
at national as well as at the European level, and to disseminate it in coop-
eration with the EUMC.

The EUMC has been dogged by various difficulties since it began its
activities in 1998. It did not have fixed premises from which to operate until
1999 and was not fully staffed until 2000, and it has not had a high profile
in the field of European anti-racism activities. The smaller Council of Europe
body, the European Commission on Racism and Intolerance (ECRI)—with
which the EUMC is called on in its founding regulation to cooperate
closely—is generally acknowledged to have been more successful in carrying

56 Some examples are E Vos, ‘Reforming the European Commission: What Role to Play for
EU Agencies?” (2000) 37 CML Rev 1113; M Everson, ‘Independent Agencies: Hierarchy
Beaters?” (1995) 1 European Law Journal 180; A Kreher, ‘Agencies in the European
Community: A Step towards Administrative Integration in Europe’ (1997) 4 Journal of
European Public Policy 225; M Shapiro, ‘The Problems of Independent Agencies in the United
States and the European Union’ (1997) 4 Journal of European Public Policy 276; M Flinders,
‘Distributed Public Governance in the European Union’ (2004) 11 Journal of European Public
Policy 520; D Geradin and N Petit, ‘The Development of Agencies at EU and National Levels:
Conceptual Analysis and Proposals for Reform’, Jean Monnet Working Paper 1/2004.

57 Regulation (EC) No 1035/97 of 2 June 1997 (O] L 151, 10 June 1997).
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out very similar tasks in the ‘wider Europe’, despite having fewer resources.
According to the external evaluation report of the EUMC which was car-
ried out in 2002, despite the fact that almost six years had passed since the
adoption of the Regulation establishing the agency, it remained impossible
to measure the effect or impact of its output, so that it could not demon-
strate ‘value for money’ for the budget which it had committed.

The Commission subsequently acknowledged most of the criticisms made
by the external evaluators, and proposed some changes to the regulation
which established the EUMC agency. In the first place the Commission
accepted that with regard to the agency’s data collection function, the
objective of comparability had not yet been achieved to any substantial
degree, nor had any assessment of the effectiveness of the anti-racist poli-
cies of individual Member States been possible on the basis of its work.’®
Part of the reason for this was delay—both in the establishment of the
agency itself and in the coming into operation of the RAXEN network, so
that very little had yet been done in terms of overcoming the problem of the
very different definitions across Member States in relation to racism and
xenophobia. Another of the difficulties faced by the agency was the vari-
ability of Member State responses to the agency’s attempt to hold regular
round tables, to bring together national civil society actors, researchers,
governments etc. The lack of a communications strategy for disseminating
information and data was also criticised. Significantly, one of the proposals
made by the Commission in response to the evaluation was for the agency’s
reports to be increasingly focused on and better linked to the EU’s priorities
in the fields of employment, social inclusion and anti-discrimination. Also,
the Commission proposed that the agency’s mandate—which was estab-
lished before Article 13 EC or the anti-discrimination directives were adopt-
ed—should be amended to reflect the new legal competences.

A final criticism made by the evaluators concerned the structure and
membership of the management board, which the evaluators felt was
insufficiently skilled for the tasks faced by the board. Consequently, they
recommended that the board should consist of member state representa-
tives. The EUMC board itself resisted this recommendation strongly, on
the grounds of the need for independence, and the Commission eventually
proposed a compromise solution (mirrored in its recent proposal for the
establishment of an EU Fundamental Rights Agency) whereby the member-
ship of the management board could draw on the expertise of the existing
heads of national specialised bodies (whether equality agencies,
ombudspersons etc) which were required to be set up under the Race
Directive. Following the findings of the external evaluation, the Commission
initially published a proposal to amend the regulation establishing the

58 Commission Communication on the European Monitoring Centre on Racism and
Xenophobia, COM(2003)483.
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EUMC agency to reflect the various changes proposed.*® In particular the
proposal for involvement in the management board of key personnel from
the national equality bodies required under the Race Directive, and the
requirement of a closer link between the activities of the agency and the pri-
orities of the EU in anti-discrimination, social exclusion and employment,
were aimed at strengthening the interaction between the Race Directive
and the activities of the EUMC.

However, the proposal to amend the EUMC’s framework and function-
ing was abruptly overtaken by more recent events. In late 2003, the
European Council quite suddenly decided that EUMC’s mandate should be
extended to become a general European human rights agency.®® This came
as a surprise to many, since although there had been external pressure for
some years on the EU to establish a fully-fledged human rights agency, the
Commission had consistently rejected this proposal, including in its
response to the external evaluation of the EUMC in 2002. However, follow-
ing the European Council’s decision to extend the agency’s mandate, the
Commission published a consultation document on the subject, followed by
a consultation process, and ultimately by the publication of a proposal for
the establishment of a new fundamental rights agency.®! Several commenta-
tors warned of the risk that the broadening of the agency’s competences
would make it less likely to be capable of acting effectively against racism
given the dilution in focus, but the Commission in the explanatory memo-
randum to its proposal for a general human rights agency refers expressly
to these fears and emphasises a continuing commitment to anti-discrimina-
tion policy. In general, it appears that—despite the EUMC’ own con-
cerns—reaction to the proposal to expand the anti-racism agency to cover
human rights more generally has been favourable, provided the Agency is
properly resourced, well-managed and that its remit is strong enough to
allow it to play a robust supporting role to the legislative and other strate-
gies for protecting and promoting human rights.

The networks

In addition to the network of equality bodies funded by the Commission
under the action programme (Equinet),® there are at least two other rele-
vant anti-racism networks, as well as a general human rights network,
which support the race discrimination legislation and policy of the EU. The
first is the RAXEN network mentioned above, the coordination of which
has been one of the core tasks of the EUMC. The second is the more recently

39 Proposal for a Council Regulation on a European Monitoring Centre on Racism and
Xenophobia (Recast version) COM(2003)483.

0 European Council decision of 13 December 2003.

61 See n 12 above.

62 See <http://www.migpolgroup.com/programmes/default.asp?action=displayprog&ProgID
=15>; and nn 29-31 above.
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established transnational network of anti-racism NGOs, known as ENAR,
which is one of the five umbrella NGOs funded under the second strand of
the action programme. The third is the EU Network of Independent Experts
on Fundamental Rights, which was set up by the Commission at the request
of the European Parliament in 2002.

RAXEN has been one of the central tools for the EUMC in carrying out
its role of providing the European Union and the Member States with objec-
tive, reliable and comparable data including examples of and models for
‘good practices’ at the European level on the phenomena of racism, xeno-
phobia and anti-Semitism. The RAXEN network is composed of 25 nation-
al focal points (NFPs), one in each state, which are the entrance points of
the EUMC at national level regarding the data and information collection.
The NFPs are the main players in the network for collecting information,
data and statistics. Within the national context, they are required to set up
a national information network, which includes cooperation with the main
actors in the fields of racism, xenophobia and anti-Semitism—ie, mainly
governmental organs, NGOs, research bodies, specialised bodies or social
partners. Three coordinating meetings of the RAXEN network are held
each year.

The second major anti-racism network is ENAR, the network of European
NGOs working against racism in all the EU Member States, which was estab-
lished in 1998. ENAR’s activities cover information exchange on EU policy
developments and its anti-racism legislation, exchange of experiences and
know-how, developing common strategies, inputting into the reporting done
by the Vienna EUMC, the UN Commission on the Elimination of All Forms
of Racial Discrimination, and the Council of Europe. Many of its activities
are focused on the EU Race Directive, on developing positive action, and on
ensuring that the EU ‘mainstreams’ anti-race discrimination norms into its
other policies. The ENAR specifically seeks to cooperate with the EUMC and
with other existing European and international networks and organisations.

The third relevant network, which was created in 2002 to monitor the
situation of fundamental rights in the EU Member States, and has become
increasingly active and prominent, is the Network of Independent Experts
on Fundamental Rights.®3 Although it is not restricted to anti-discrimina-
tion law, this group of experts selected from across the Member States on
the basis of their expertise in human rights issues, has every year reported
on discrimination problems arising in various states, as well as making a
number of specialised reports which include aspects of racism, such as in its
Thematic Report on the Protection of Minorities in the European Union in
2005.%* While the exact relationship of this network with the soon-to-be-
established Fundamental Rights Agency remains unclear, it is expected that

63 See <http://europa.eu.int/comm/justice_home/cfr_cdf/index_en.htm>
64 <http://europa.eu.int/comm/justice_home/cfr_cdf/doc/thematic_comments_2005_en.pdf>
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the network will continue to play an important monitoring and informa-
tional role.

As in any field of human rights policy, the role of NGOs and other civil
society actors is crucial in providing information, spreading awareness,
facilitating dialogue and debate, and lobbying for change. The specifically
transnational dimension of the European anti-discrimination NGO net-
works is designed to enable such actors to share their experiences and pool
relevant resources so that a Europe-wide anti-discrimination policy can be
effectively pursued. The relationship between the various networks and the
new and existing agencies and institutions is obviously also crucial to the
success of attempts to identify, collect and publicise comparative data on
the existence of discrimination as well as the means used to tackle it in dif-
ferent states and regions. Thus far, the working of the various European
anti-racism networks is in its early stages, but it is clear from the mandates
of the networks themselves,®> from the way in which they have been con-
nected through action programme funding with the legislative strategy, and
from the fact that the directives themselves expressly envisage a role for
NGOs in their promotion, appraisal and advice on revision, that they are
key players in the operation of the EU’s anti-discrimination regime.

Mainstreaming anti-racism norms

A third, although as yet less well-developed, feature of the anti-discrimina-
tion regime which is a central dimension of a new governance approach is
that of mainstreaming.®® Sometimes referred to as ‘policy integration’, the
idea of mainstreaming is that a policy issue or area should not be treated as
a compartmentalised problem or set of problems to which a solution should
be found, but rather that it is to be dealt with as part of all other relevant
policies, and its goals and methods should be built into those other policies.
The strategy of mainstreaming seeks not only to counter the compartmen-
talisation of policy design and implementation, but also to take a more pro-
active and preventative rather than ex-post-facto problem-solving
approach. The idea of mainstreaming has been most actively pursued and
developed in the EU in the field of gender, where for some years the ‘main-
streaming of gender’ has been pursued as a strategy by the EU institutions,
supported now by an explicit treaty mandate in Article 3(2) EC and by suc-
cessive action programmes and ‘framework strategies’.’” Another area of

65 See <http://www.enar-eu.org/en/about/mission.shtml> for further information on the func-
tioning of ENAR, including its recent work programs, which and for RAXEN
<http://www.antiracisme.be/raxen/raxen.htm>

66 See, eg, Bell, n 19 above; and his’Mainstreaming Equality Norms into the E.U. Asylum
Law’ (2001) 26 ELR 20.

67 See, eg, Mark Pollack, Emilie Hafner-Burton, ‘Mainstreaming Gender in the European
Union’ Jean Monnet Paper 2/00, <http://www.jeanmonnetprogram.org>, and the special issue
(vol 3, no 10, 2002) of the journal Feminist Legal Studies on gender mainstreaming in
European public policy.
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EU policy in which a mainstreaming approach has been pursued for some
years is that of the environment. Again, this approach is supported by a
legal mandate in Article 6 of the EC Treaty which specifies that ‘environ-
mental protection requirements must be integrated into the definition and
implementation of the Community policies and activities’. There are also
indications of a mainstreaming or integration approach being introduced in
various other fields such as disability discrimination, social inclusion and
development policy.

In the field of race discrimination, this approach is still in its infancy,®
and does not rest the explicit legal support given to areas such as environ-
mental or gender mainstreaming. No reference is made either in the Treaty
or in any of the anti-discrimination legislation to the objective of integrat-
ing anti-racism concerns into other related policies, although the (for now)
abandoned EU Constitutional Treaty, had it been successfully ratified,
would have introduced such a clause.®® However, from the time of the 1998
Action Plan against Racism, the Commission committed itself to a main-
streaming approach in seeking to challenge and address race discrimination
in all of the activities and policies of the EU. Thus far, specific steps to do
so can be seen in the context of the European Employment Strategy,” and
in the area of the Structural Funds, with further initiatives promised in the
field of immigration and asylum.”! However, even if this is an approach
whose potential has yet to be realised in the context of anti-discrimination,
the philosophy and practice of mainstreaming is one which is increasingly
taking hold across various areas of EU policy including race discrimination
and human rights, and which not only has broad political support but also
resonates clearly in many respects with the premises of a new governance
approach.

A HYBRID MODEL

The above analysis of the EU race discrimination regime—which examined
the functioning of the Directive in its institutional context, including the
support and resources of the action programme on the one hand, the

68 According to the European Network against Racism (ENAR, see n 65 above)) in its July
2004 newsletter, despite the rhetoric of the Action Plan against Racism and other EU docu-
ments, ‘there has been little solid action in practice to integrate anti-racism work in a coher-
ent and strategic manner throughout all EU policy areas. Steps have often been small and iso-
lated.

69 Arts 115-122 of part III of the treaty establishing a Constitution for Europe in fact intro-
duced a whole series of mainstreaming-type clauses, with Art III-118 focusing specifically on
various forms of discrimination, including on the grounds of ethnicity or race: ‘In defining and
implementing the policies and activities referred to in this Part, the Union shall aim to combat
discrimination based on sex, racial or ethnic origin, religion or belief, disability, age or sexual
orientation.’

70 See Bell, n 66 above.

71 See the Commission’s Green Paper on Equality, n 13 above.
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European agency and various national and transnational networks on the
other hand, together with the gradual moves towards a mainstreaming
approach, suggests that the tension between the rights model and the gov-
ernance model outlined at the start of the chapter does not necessarily pre-
clude a successful combination of these approaches. While it is too early to
appraise the concrete success or otherwise of the EU’s race discrimination
regime in terms of addressing the social reality of racism, it is clear that the
regime has evolved into one which combines reliance on a conventional
legal rights-based instrument at its core with a broader framework which
embodies many of the features and premises of a new governance approach.
The legislation lays down a basic legal right, but in broad and open-ended
terms. Recourse to a judicial remedy is provided for—and funding has been
provided for information on litigation strategies—but at the same time a
whole array of other actors is drawn into the process of elaboration and
enforcement of the directive both by the terms of the legislation itself as well
as by the gradual evolution of the action programme and its funding priori-
ties. While the directive contains an uncompromising legal prohibition
directed to public and private actors alike, the preferred approach of the
Commission is to adopt a ‘dynamic’ approach to its implementation,’?> and
the importance of reliable comparable information, and in particular from
well-informed grass-roots actors on the actual phenomenon of racism and
the current methods for tackling it in each state, is treated throughout the
anti-discrimination regime more generally as crucial to both the diagnosis
and the treatment of this particular social problem. A mainstreaming
approach, which treats race discrimination not as a self-contained social
problem but as an issue integrally related to a whole range of other policies
and concerns, such as immigration, employment and anti-poverty, has begun
to appear. The overall ‘hybrid regime’ of EU anti-discrimination is thus not
a twin-track approach, with a new governance strategy providing an alter-
native option should the legal approach fail to achieve its desired results, but
rather the different approaches are yoked together in a single and increasing-
ly integrated framework. Whether the two approaches prove to be incom-
patible—for example, if test-case litigation leads to judicial rulings which
subsequently prove to freeze rather than to strengthen the more grassroots-
generated and diversity-tolerant dimensions of the strategy—remains to be
seen at a point when the regime has become more operational and the legal
norms can be said to be more embedded at a social and practical level. For

72 Professor Christopher McCrudden, speaking at a conference organised in the context of
the action programme in Prague in July 2004,

(see <http://feuropa.eu.int/comm/employment_social/fundamental_rights/events/prag04_en.
htm>) argued against an emphasis on uniformity and homogeneity in interpreting and imple-
menting the directives, stressing that they should be seen as ‘incomplete agreements’ and that
a diversity of approaches should be accepted, provided that all are bona fide and within the
wording of the legislation.
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now, however, the argument can be made that the EU anti-discrimination
regime in the field of race provides a potentially promising example of a
hybrid regime which constructively seeks to combine elements of a rights
model and a new governance model which might otherwise be thought of
as fundamentally incompatible in their methods and their aims.
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New EU Employment Governance
and Constitutionalism

CLAIRE KILPATRICK*

HIS CHAPTER’S POINT of departure is that it is important to distin-

guish between different ways in which European Union (EU) employ-

ment regulation can be presented as ‘new’. This part of the analysis,
carried out in the first section of the chapter, concludes that identifying the
important but limited and specific ways in which EU employment regulation
is new provides the necessary foundations for considering both the governance
and constitutionalism implications of those changes which have occurred.

In terms of governance, recognition of this ‘limited newness’ substantially
adjusts some of the central claims made about the changes to EU employment
regulation. In particular, it is misleading and incorrect straightforwardly to
assert or assume that we are witnessing a shift from hard law (the Classic
Community Method) to soft law (the Open Method of Co-ordination) in
the arena of EU employment regulation. Instead, I identify the key charac-
teristics of new EU employment governance as being:

(1) a dramatic expansion of the EU governance tool-kit;

(2) hybridisation of the objectives and internal structures of those EU
governance tools;

(3) a shift from responsibility for certain employment governance tasks
primarily resting with public institutions (executives, legislatures,
courts, public administrations) to the design of more participatory
governance spaces for the elaboration of EU employment norms.

Each of these characteristics is explored in more detail in the second section
of this chapter.

The last part of the chapter considers the different ways in which EU con-
stitutionalism can be or has been connected to new EU employment gover-
nance, and what this tells us both about EU constitutionalism and new EU
employment governance.

* T am particularly grateful to Joanne Scott for detailed comments and suggestions on earli-
er drafts of this chapter. I also wish to thank Damian Chalmers, Hugh Collins and Karl Klare
tor very helpful discussions and comments on earlier drafts of this chapter.
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EXPLORING WHAT’S NEW ABOUT EU
EMPLOYMENT REGULATION

What is new at EU level?

Over the past decade employment governance has been radically trans-
formed at EU level. This is easily demonstrated by considering what was
not present at EU level just over a decade ago. Before the end of 1993 there
was:

—no general set of legal bases in the EC Treaty for creating EU employ-
ment law;

—no possibility for the social partners to make EU employment law;!

—no European Employment Strategy (EES), no Lisbon strategy and no
Open Method of Co-ordination (OMC);

—no set of constitutional social rights destined to have a hard law status
as now found in the EU Charter of Fundamental Rights (now Part II
of the Constitutional Treaty).

From this perspective, therefore, everything is new in the sense that none of
these governance tools existed before at EU level. It is worth dwelling a lit-
tle further on the first of these: the absence of a general set of legal bases in
the EC Treaty for creating EU employment directives. What is most inter-
esting about this lack of competence is that it actually corresponds with
extremely little utilisation of the Classic Community Method (CCM) in the
employment law field.2 Outside the area of health and safety, only six
employment law directives were created before the new powers introduced
at Maastricht took effect.? Often it is accurate to present EU law as under-
going a shift from use of the CCM to greater use of ‘new old governance’

! The expanded roles of the social partners in EU-level employment governance are not
explored in detail in this chapter. However, the chapter does address the roles social partners
play in employing enterprises and in national contexts in relation to EU norms.

2 This can be contrasted with the situation in the field of environmental law where lack of
a custom-made competence did not impede the production of almost 200 directives, regula-
tions and decisions before the SEA: for discussion see, eg, G Majone, ‘The Rise of the
Regulatory State in Europe’ in R Baldwin, C Scott and C Hood (eds) A Reader on Regulation
(OUP, 1998) 192 at 200.

3 Before entry into force of the SEA, employment law measures were based on Art 94 EC
(the ‘common market’ creation competence) or Art 308 EC (the residual common market com-
petence). The SEA added the possibility of adopting measures at EU level relating to the health
and safety of workers. The six directives were: two on gender equality at work (one on equal
pay (Directive 75/117/EEC), one on equal treatment), three on business restructuring (collec-
tive dismissals, transfers of undertakings, insolvency) and one on providing employees with
information about their terms and conditions of employment (Directive 91/533/EEC). All but
two of these have been extensively revised in the more active post-Maastricht period. See now
on equal treatment between men and women, Directive 76/207/EEC as amended by Directive
2002/73/EC; on business restructuring: Directive 98/59/EC (collective dismissals), Directive
2001/23/EC (transfers of undertakings), Directive 80/987/EEC as amended by Directive
2002/74/EC on insolvency.
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tools such as framework directives as well as other new governance tools.*
However, it can be seen that such a description works less well in the
employment arena where very little EU employment law had been created
prior to Maastricht, partly as a result of competence constraints.

Moreover, even entry into force of that Treaty on 1 November 1993 did
not permit straightforward use of the CCM in the employment field. The
opt-out by the UK’ Conservative Government from the employment law
legal bases introduced at Maastricht meant that they did not fully become
part of EC law until 1997 when Prime Minister Blair removed UK opposi-
tion to these new employment law legal bases being used on a Community-
wide basis, and led to the extension of all the directives adopted between
1994 and 1997 to the UK. Furthermore, the general Treaty competence to
create anti-discrimination directives on a wide range of protected grounds
was not introduced until the Amsterdam Treaty came into force in May
1999. Therefore, in many significant senses, secure production of EU
employment law has been a very recent phenomenon.

Two caveats must be placed on this ‘all-new’ presentation of EU employ-
ment regulation. First, much was done by the courts with the little employ-
ment law in existence prior to Maastricht. The European Court of Justice
and the national courts developed a flourishing judicial dialogue on some of
the 1970s employment law directives.> Second, another important source of
EU employment regulation has existed with a proper Treaty base since 1957,
although it has frequently been neglected in legal scholarship. This is the
European Social Fund (ESF). Unlike the government by imperium (attaining
policy objectives through legal commands backed by sanctions) which is the
traditional focus of legal scholarship, the ESF utilises the technique of gov-
ernment by dominium whereby the wealth of government is used to attain
policy objectives.® While it is important to include the ESF in our analysis
because it constitutes a different kind of source to traditional legal sources,
its significance is tied to and limited by the smallness of the EU budget.”

Caveats notwithstanding, the sheer magnitude of the changes to EU
employment regulation makes it plausible to assert that almost all of the tools
for EU employment governance were created in the course of the last decade
and that the thickness of EU employment governance increased dramatically
as the decade progressed. In other words, ‘old governance’ tools (such as the
legal bases to create directives) and ‘new governance’ tools (such as the
OMC) were in fact all created within the same short time-span at EU level in

4 J Scott and D M Trubek, ‘Mind the Gap: Law and New Approaches to Governance in the
European Union’, 8 European Law Journal (2002) 1.

5 Especially gender equality and transfers of undertakings: see S. Sciarra (ed) Labour Law
in the Courts (Oxford, Hart Publishing, 2001), chs 2 and 3.

¢ See, on this useful distinction, T Daintith, “The Techniques of Government’ in J Jowell and
D Oliver (eds) The Changing Constitution, 3" edn (OUP, 1994) 209.

7 The EU budget has never been more, and currently is less, than 1.3% EU GDP. EU
Member States spend around 45% GDP; the US around 34% GDP.
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the field of employment. In this sense, almost all EU employment governance
is new. And that significant part which is not new—the ESF—has not only
altered its own internal governance structure but has also taken on a very dif-
ferent aspect in its new EU governance setting, as we shall see.

What is not new in the EU and its Member States

It is important to recognise that the kind of governance tools and structures
created at EU level over the past decade have existed before. Turning first
to employment policy, this becomes obvious if we look at the governance of
employment policy in non-EU governance sites. States have always had
employment (or labour market) policies aimed at activities such as voca-
tional training and retraining, job-matching and income replacement in
periods of unemployment, underemployment, incapacity or old age. The
point being made here is that employment policies have never typically been
associated with a hard law ‘command and control’ model. Instead, the gov-
ernance tasks employment policies perform generally require, on the one
hand, the spending of money and, on the other, the creation of guidelines,
targets, indicators and plans in attempts to steer labour markets in direc-
tions considered desirable. Both these tasks tended to be carried out in pub-
lic administrative bureaucratic or tri-partite decision-making processes.
Therefore, it should come as no surprise that employment policies at EU
level similarly predominantly involve the same set of tools. Hence, the
European Social Fund involves spending EU money ‘in order to improve
employment opportunities for workers in the internal market’ (Article 146
EC Treaty); and OMC in the employment field (the European Employment
Strategy) involves creating guidelines, indicators, targets, National Action
Plans and recommendations to enable the Member States and the
Community to ‘work towards developing a coordinated strategy for
employment and particularly for promoting a skilled, trained and adaptable
workforce and labour markets responsive to economic change’ (Article 125
EC Treaty).

Accordingly the novelty of the European Employment Strategy lies pre-
cisely in its creation at EU level. In saying this I do not wish to underplay
its newness as a governance tool. First, although Member States already
had employment policies as we have discussed, Gerstenberg and Sabel are
right to emphasise that few if any systematically compared their employ-
ment policies with those of other Member States.® Second, because the EES
is structured as an iterative process, providing rich information that is sub-
ject to peer review, it aims to promote cross-national deliberation and

8 O Gerstenberg and CF Sabel, ‘Directly-Deliberative Polyarchy: An Institutional Ideal for
Europe?’ in C Joerges and R Dehousse (eds) Good Governance in Europe’s Integrated Market
(OUP, 2002) 289 at 333.
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experimental learning. Whilst the Member States deploy similar employ-
ment governance tools, they use them in highly distinctive ways and with
widely differing emphases. As a result, the potential impact of systematic
cross-national comparison and learning between Member States through
the OMC is high.

Turning to social rights, the ‘not really new’ thesis is even truer of the
inclusion of fundamental EU social rights in the EU Charter of
Fundamental Rights, created in 2000 and, in revised form, now Part II of
the EU Constitutional Treaty. Although it is of great interest, as we shall
see, that the Charter contains a range of EU fundamental social rights, it is
not all that surprising that this is the case. For a start, the constititionalisa-
tion of social rights is one of the most notable features of modern constitu-
tions: the more recent a list of constitutional fundamental rights, the more
likely it is to contain an increasing number of social rights. The most strik-
ing example of this is the South African Constitution.” Just as importantly,
the EU was particularly likely to choose to include social rights in any fun-
damental rights catalogue. However, and distinguishing the EU Charter of
Fundamental Rights from the social rights provisions in other bills of rights,
the EU’s historical development made it likely that workers’ rights would be
more prominent in its set of social rights than is normally the case.
Fundamental social rights typically refer to rights to food, health, educa-
tion, housing and a minimum income rather than to workers’ rights.!0 Yet
the EU’s historical trajectory has placed workers’ rights in a more central
position than is typically the case.

Once the market-making mission of the European Community got under
way, its constant companion, decade after decade at Community level, has
been the need to legitimise the social dislocation created by market integra-
tion by having ‘a social dimension’. Hence, at the Paris Summit of 1972,
which led to the Social Action Programme of 1974 and almost all of the
employment directives created before Maastricht, the Heads of State and
Government urged the Community institutions to make generous and
inventive use of the competences they possessed. As Michael Shanks,
Director-General for Social Affairs in the Commission in this period, com-
mented on what lay behind the legislation emerging from the 1974 Social
Action Programme:

The Community had to be seen as more than a device to enable capitalists to
exploit the common market; otherwise it might not be possible to persuade the
peoples of the Community to accept the common market. !!

9 See C Fabre, Social Rights Under the Constitution: Government and the Decent Life
(OUP, 1999).

10 The EU Charter does also contain some of these more typical fundamental social rights:
see for example Art 1I-74 (right to education), Art 1I-94 (recognition and respect of entitle-
ment to social security and social assistance), Art I[I-95 (health care).

1 M. Shanks, ‘Introductory Article: The Social Policy of the European Communities’ 14
CML Rev (1977) 375 at 378.
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This strongly felt need to have a social rights agenda has been accompa-
nied, as is well known, by great difficulties, of both a jurisdictional (the dif-
ficulty of justifying supranational action) and political (the difficulty of
agreeing what Community regulation should do) nature, in delivering on
social rights. However, this should not blind us to the ongoing attempts to
match in some way market-making initiatives with workers’ rights. Indeed,
before the creation of the EU Charter of Fundamental Rights, the only
Charter of Fundamental Rights the Community had previously succeeded
in creating, in 1989, was aimed specifically at workers. Creation of the
1989 Community Charter of the Fundamental Social Rights of Workers
was closely linked to the intensification of market integration signalled by
the Single European Act as successive European Councils, ‘considered that,
in the context of the establishment of the single European market, the same
importance must be attached to the social aspects as to the economic
aspects’.!2 It is true that the Workers’ Charter was only a solemn declara-
tion, and that only 11 of the then 12 Member States were prepared to sign
up to it (not the Thatcher administration). The Workers’ Charter has pri-
marily been used as a justificatory resource for Community employment
legislative activity and as an interpretative resource by the European Court
of Justice. Nonetheless, it was seen as a step ‘towards a “social constitution”
for Europe’ by contemporary commentators.'3 Given this background, it
would have been unlikely not to see social rights, and in particular workers’
rights, included in the EU Charter of Fundamental Rights.

Analysing more carefully the distinctive nature of different kinds of
employment law and policy substantially adjusts common analyses of cur-
rent EU employment governance developments. Such analyses view current
developments as signalling a shift from hard law (the CCM) to soft law (the
OMC), or as the price that had to be paid for an expansion of EU compe-
tence in the employment field.!# Instead, it becomes evident that there are
different kinds of soft and hard employment law in the EU.

Some kinds of soft law instrument, particularly those containing work-
ers’ rights such as the 1989 Community Charter of the Fundamental Social
Rights of Workers and the 2000 EU Charter of Fundamental Rights, are

12 Second Recital of the 1989 Charter’s Preamble.

13 B Hepple, ‘The Implementation of the Community Charter of Fundamental Social Rights’,
(1990) 53 MLR 643 at 653 adding, ‘It is difficult not to see the Community Charter as a step
towards the creation of a European “social State™.

14 J Mosher and DM Trubek, ‘Alternative Approaches to Governance in the EU: EU Social
Policy and the European Employment Strategy’ (2003) 41 Journal of Common Market Studies
63 at 64, 71: ‘It could be said that the EES gives up the legal force of traditional regulations
in order to allow the EU to deal with some core areas of social policy that were hitherto sole-
ly reserved for the Member States.” In subsequent work, D Trubek and L Trubek develop their
analysis to consider different jobs performed by hard and soft law: ‘The Open Method of Co-
ordination and the Debate over “Hard” and “Soft” Law’ in J Zeitlin and P Pochet with L
Magnusson (eds) The Open Method of Co-ordination in Action: The European Employment
and Social Inclusion Strategies (Brussels: PIE-Peter Lang, 2005).
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hard law of a constitutional nature in the making. They are often crafted so
that they could be judicially enforceable in some way or another, but are
denied hard law status on a permanent or temporary basis for political rea-
sons. Indeed the ultimate fate of the EU Charter of Fundamental Rights,
and especially the social rights in it, demonstrates that what counts as ‘hard’
enforceability in a polycentric constitutional setting is a complex and high-
ly contested issue.!®

But other kinds of soft law, of which employment policy measures have
always been a central example, derive their regulatory strength from gov-
ernment powers or capacities that do not require hard, in the sense of judi-
cially sanctionable, legal powers. This strength may derive from providing
money on the fulfilment of certain conditions laid down by the administra-
tion, or from setting up guided reporting structures to encourage the pur-
suit of defined policy goals, and to facilitate knowledge transfer and policy
learning. Neither the ESF nor the OMC constitutes a hard law opportunity
manqué. In these instances, soft law is shorthand for ‘different from law (in
its classical conception)’, not ‘less than law’.

What is new in both the Member States and the EU

One of the most profoundly interesting developments in employment gov-
ernance is the increasingly deep and explicit integration of macro- and
micro- competitiveness and social justice (with a new focus on its social
inclusion variant) objectives in both traditional ‘social policy’ measures and
traditional ‘employment policy’ measures. The greater integration of those
objectives changes significantly the structure of the traditional instruments
used to deliver social and employment policy. Employment governance can
be seen as pursuing four objectives: worker protection; increasing the
employment rate and lowering unemployment; including excluded groups
in the labour market; increasing the competitive efficiency of employing
enterprises.'® Traditionally, worker protection was associated primarily
with hard law (employment law or ‘social policy’ in EU parlance), whilst
job creation and combating unemployment was associated primarily with
soft law (employment policy). Hence, these two objectives were divided
between different tools of governance and the other objectives—competi-
tiveness, social inclusion, increasing the employment rate—were much less
visible in the employment field. Although the competitiveness of firms did
inform employment law it did so in rather different and less explicit ways

15 See below, section on Constitutionalism and New EU Employment Governance.

16 For a different classification, on which mine draws, see P Davies and M Freedland, “The
Role of EU Employment Law and Policy in the De-marginalisation of Part-time Work: A Study
in the Interaction between EU Regulation and Member State Regulation’ in S Sciarra, P Davies
and M Freedland (eds) Employment Policy and the Regulation of Part-time Work in the EU:
A Comparative Analysis (CUP, 2004) 63.
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than it does today.!” The same can be said of the relationship between
worker protection and employment policy. Similarly, social justice within
employment governance is increasingly not simply defined as worker pro-
tection: both employment law and employment policy today place greater
stress on removing obstacles to labour market participation for socially
excluded groups such as single parents and the disabled, even if those
groups might not officially count as ‘unemployed” when not economically
active. Concomitantly, there is a greater emphasis on increasing the employ-
ment rate rather than on simply lowering unemployment. In sum, there has
been a noticeable reorientation of the objectives of employment governance
which has led to a refashioning of the tools of employment governance.

But, in developing its employment governance tools—the OMC, employ-
ment legislation, the ESF—to deliver these reoriented competitiveness and
social justice objectives, did the EU lead, follow or travel alongside its
Member States? The former is very often the impression given in analyses
of the OMC. However, this may give a misleading impression of the devel-
opment of employment policy in the EU by underplaying the central role of
state and other governance sites in employment policy innovation.

In their analysis of the regulation of part-time work, Davies and
Freedland suggest a reading based firmly on state employment regulation
innovation.'8 They argue that the change in EU employment law and poli-
cy occurred because of a diversification, which happened first in the
Member States, of employment regulation objectives which in turn pro-
duced the need for a different set of regulatory techniques at national and,
subsequently, EU level. Hard and soft law was refashioned at national and
EU level to meet these new objectives.

Their argument—focused on the regulation of part-time work—is worth
outlining a little more fully. Drawing on national case studies, they plot a
shift in several Member States'® over the last few decades. At the beginning
of this period, and conforming to a traditional regulatory pattern, Member
States generally pursued the objective of worker protection by using the
technique of hard law to discourage part-time work. Subsequently, there
has been a common tendency in all the Member States to place a new or
increased emphasis on the objectives of employment stimulation and
employer flexibility, a change in approach towards moderating and encour-
aging part-time work and a use of the techniques of both hard and soft law
to pursue these new objectives and approaches. Obviously, each Member
State pursued this course in its own specific way. However, this course had

17.0n competitiveness as a new task for employment law see H Collins, ‘Regulating the
Employment Relation for Competitiveness’ (2001) 30 IL] 17 and C Kilpatrick, ‘Has New
Labour Reconfigured Employment Legislation?” (2003) 32 ILJ 135.

18 Above n 16.

19 The Member States analysed in the book are France, Germany, Italy, The Netherlands,
Spain, Sweden and the United Kingdom.
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been firmly set by domestic policy generally well before and, in any event,
largely autonomously from EU employment governance developments.

Their conclusions have been reiterated in the context of a broader discus-
sion of the recalibration of welfare regimes in Europe by Ferrera and
Hemerijck who note that ‘the successes achieved through domestic policy
innovation in turn shaped the employment and social policy agenda of the
European Union’.2° This does nothing to diminish the interest of that devel-
oping EU employment and social policy agenda: indeed it is a primary
example of policy learning in action albeit with its focus on the EU learn-
ing from its Member States how to develop an appropriate employment
policy regime.

Conclusions

In this first section we have rejected the often-made assertion that recent
developments in EU employment governance can be characterised as a shift
from hard to soft law. Instead, we have noted other much more interesting
developments in EU governance. There has been a dramatic expansion of
the EU governance tool-kit. This expansion, and particularly the creation of
the EES and the EU Charter of Fundamental Rights, has pushed a former
EU Cinderella into the limelight in studies of new governance and the EU’s
evolving constitutional order. This expansion of the EU employment gover-
nance tool-kit took place in the context of a general reconfiguration of
employment policy and employment legislation around a new more integrat-
ed and expanded competitiveness—social justice paradigm. Both these devel-
opments are fundamental to understanding the construction of the new EU
employment governance regime and its two other principal characteristics,
both of which were noted in the introduction: hybridity and the creation of
peopled governance spaces for EU norm elaboration and revision.

THE NEW EU EMPLOYMENT GOVERNANCE REGIME

Over the last decade or so the EU has been redefined. It definitively stepped
away from being an internal market with a social dimension and towards
being a macro-economic area in its own right, largely because of the intro-
duction of Economic and Monetary Union (EMU). This new Euro-econo-
my required an EU-level employment policy, not least because, as an
economic area, it was coming out badly in comparison with the US on

20 ‘Recalibrating Europe’s Welfare Regimes’ in J Zeitlin and DM Trubek (eds) Governing
Work and Welfare in a New Economy: European and American Experiments (OUP, 2003) 88
at 125. Of particular relevance to the subject-matter of this paper is their discussion of the
decentralisation and broadening of the participation base in formulating and delivering active
labour market policy in Denmark (at 99).
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growth, employment and unemployment rates. In part this is because the
design of welfare systems in some Member States appears to price low-
skilled workers out of jobs and to heavily discourage female labour-market
participation. Compliance with the convergence criteria for EMU has also
been identified as a significant factor in the EU’s worsening growth and
employment performance relative to the US during the 1990s.2!

Its Member States also faced two other issues requiring an overhaul of
welfare states, tax systems and labour market regulation. First, the
European demographic situation is very troubling. Increasing numbers of
older people and decreasing numbers of younger people lead to a new
search for workers, such as women, the disabled and older workers. This
requires rethinking child and elder-care provision as well as the develop-
ment of flexible working models for parents, carers, the disabled and older
workers. It also entails reconsideration of early retirement policies and the
age at which pension rights should accrue. Second, the EU needs to find a
niche in a world economy where new modes of production and consump-
tion mean that the EU can only compete on quality and innovation. This
creates needs to address low-skills, skills enhancement, educational attain-
ment, and the maintenance of the value of human capital through life-long
learning and training.

Self-identification as an ‘EU-economy’ in need of a labour market policy
required, however, a distinct response to that pursued in state sites. The EU
has very limited resources to pursue major dominium-led labour market
reshaping; most of this money is in the hands of the Member States.?? Nor
would it be feasible, effective or legitimate to manage labour markets from
Brussels. The ‘innovative hybridization’?3 of employment governance in the
Member States would have to find its own EU-specific translation.

Hybridisation of the objectives of EU employment governance

In the ‘old governance’ EU, there was little integration of policy objectives
across governance tools. Instead disparate interventions occurred in the
areas of social policy (primarily through legislation, plans for legislation
and social rights documents) and employment policy (primarily through the
European Social Fund).

Most of the literature on new employment governance in the EU has
focused on the OMC (the European Employment Strategy). However, this
OMC emphasis has tended to present the OMC as a separate governance
tool which will therefore be used instead of other possible EU governance

21 P De Grauwe, The Economics of Monetary Union, 2" edn (OUP, 2000) 136-39.

22 See n 7 above, and the discussion in the section on Constitutionalism and the New EU
Employment Governance below.

23 J Zeitlin, ‘Introduction: Governing Work and Welfare in a New Economy: European and
American Experiments’ in Zeitlin and Trubek (eds) (2003), n 20 above, at 14.
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tools, most particularly, the hard law of EU employment legislation. This
perception—of OMC as an alternative to law—has been so strong that
many influential voices have argued that it should not be allowed to hap-
pen. The European Commission therefore argued in its White Paper on
Governance that the OMC ‘should not be used when legislative action
under the Community method is possible’.>* Scharpf has argued that the
way ahead for the European Social Model is to combine a new kind of ‘soft-
er’ hard law—differentiated framework directives—with the Open Method
of Coordination. This would, he argues, diminish the problems which
might be associated with a shift to ‘softer’ forms of hard law regulation:

since progress towards their realization would be directed by Council guidelines,
while Member States would have to present action plans or reports on their
effects would be periodically assessed by peer review. If evaluation should reveal
general problems, the framework legislation could be amended and tightened.?

These proposals ignore what in my view is the most significant character-
istic of the new EU employment governance: that it is already a self-con-
sciously integrated regime where the OMC, ESF and employment law
measures each play distinctive and overlapping roles in realising social jus-
tice and competitiveness objectives. From this perspective, one of the most
central achievements of the EES is that it builds bridges between employ-
ment legislation (imperium measures) and the European Social Fund
(dominium measures). The Commission’s observation on OMC appears to
miss the point that in a hybridised governance regime, particularly a poly-
centred one, all governance tools are aimed at the effective and legitimate
delivery of the same broadly defined set of goals. Scharpf is therefore cor-
rect to point out that the OMC can be complementary to employment leg-
islation. However, Scharpf overlooks the extent to which integration of
governance tools constitutes already, in a very significant number of
employment areas, actual practice. Moreover, he is wrong to assume that
only ‘soft’ hard law, or what Scott and Trubek term ‘new old governance’,
such as framework directives, couples itself with the OMC.

The first clear instances of the explicit coupling between employment
directives and OMC—the directives on part-time work and fixed-term
work—do indeed follow the pattern identified by Scharpf, that is, that
OMC fits best with ‘softer” hard law. But this may also be explained by two

24 European Governance — A White Paper COM(2001)428 final 22.

25 F Scharpf, “The European Social Model: Coping with the Challenges of Diversity’, 40
JCMS (2002) 645 at 664. See also J Goetschy, ‘The European Employment Strategy: Multi-
level Governance and Policy Co-ordination: Past, Present and Future’ in Zeitlin and Trubek
(eds) (2003) above n.20, 59 at 80: “The best way to address these concerns [of a shift from
hard law to soft law] is to link the OMC closely to other instruments of Community action.
It would be helpful if the EES were to be associated with the other methods rather than oper-
ating in isolation’.
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facts specific to these two directives. The atypical work directives, as is well
known, were the products of social partner agreements under (now)
Articles 138 and 139 EC. These actors may have been particularly keen to
explicitly link the newly strengthened and institutionalised EES with their
agreements. In addition, it is also important to bear in mind the subject
matter of regulatory intervention. The purpose of the part-time work direc-
tive was not simply to protect part-time workers. It was also designed to
give employers the opportunity to make use of part-time work and to give
workers the option of moving between full and part-time work in accor-
dance with their needs. These broadened objectives meant that a departure
from the regulatory structure found in traditional employment law instru-
ments was required. As Davies and Freedland remark, there is an ‘integral
continuity’ between the Part-time Work Directive and the elements in the
EES which concern part-time work.2®

However, EU discrimination regulation demonstrates, in contrast to
Scharpf’s analysis, that it is not always the case that only ‘softer’ hard law
is suitable for coupling with OMC in the employment field. A strong cou-
pling between the OMC and employment law to achieve other objectives
may require very different hard law models. For instance, the strong, and
long-standing, set of EU ‘hard law’ commitments to gender equality is
matched by an extensive focus in the EES on equal opportunities for men
and women.?” And the 2000 directives prohibiting (inter alia) age, disabil-
ity and race discrimination explicitly extract the immediately preceding
European Council’s Conclusions on the Employment Guidelines.?8

Moreover, it is not just recently created EU hard law or equality rights
that have been connected to the EES. Links have also been made between
‘old” EU hard law in other areas and the EES as it develops. The best exam-
ple concerns the Community’s substantial body of law on health and safe-
ty at work. In 2002, when indicators of job quality were introduced into the
EES for the first time, one of these involved measuring accidents at work,

26 Above n 16. Part-time work has played three roles in the EES: to keep older workers in
the workforce, to make enterprises more adaptable and competitive and to permit effective rec-
onciliation of work and family life.

27 See Priority Action 6 on Gender Equality of the Employment Guidelines in effect from
2003-5.

28 In the Race Directive (Directive 2000/43/EC) the European Council stressed ‘the need to
foster conditions for a socially inclusive labour market by formulating a coherent set of poli-
cies aimed at combating discrimination against groups such as ethnic minorities’. While, in the
framework directive (Directive 2000/78/EC), the European Council stressed

the need to foster a labour market favourable to social integration by formulating a coher-
ent set of policies aimed at combating discrimination against groups such as persons with
disability...and to pay particular attention to supporting older workers, in order to increase
their participation in the labour market.

In the EES see Priority Action 7, ‘Promote the Integration of and Combat the Discrimination
Against People at a Disadvantage in the Labour Market” and Priority Action §, ‘Increase
Labour Supply and Promote Active Ageing’.
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and the provisions on adaptability in the EES have also been remodelled to
include health and safety. Similarly, while the social partners did not explic-
itly link the Parental Leave Agreement and Directive with that part of the
EES dealing with equal opportunities between men and women, such a link
can be and has been made in the Employment Guidelines and the National
Action Plans.

Finally, it is not just OMC and Community legislation which have been
mutually remodelled. The objectives of the European Social Fund have also
explicitly been recast to match those of the EES and employment legisla-
tion. Moreover, this remodelling has become more focused and precise over
time. The Regulation on the ESF for the current programming period
2000-6 noted the introduction of the EES in 1997 and stated that it was
therefore ‘necessary to redefine the scope of the Fund ... to support the
European employment strategy and the national action plans for employ-
ment linked to it’.2” However, the proposed Regulation on the ESF for the
next programming period (2007-13) adopts a much more tailored
approach to use of the ESF to achieve EES objectives.3® The Member States
are required, under Article 4 of the proposed Regulation, to ensure that
actions supported using the ESF ‘promote the objectives, priorities and tar-
gets of the Strategy in each Member State and concentrate support in par-
ticular on the implementation of the employment recommendations made
under Article 128(4) of the Treaty as well as of the relevant objectives of the
Community in the field of social inclusion’.

The potential of the overall strength of this hybrid employment regime is
formidable. Hard law—EU workers’ rights—has already played an histori-
cally important role not only in liberating workers from uncongenial
national employment practices but also in creating or strengthening
alliances of national and transnational groups of workers and their inter-
mediaries, often through litigation strategies.>! Moreover, in its new hybrid
environment, EU legislation can act as a seed or an anchor for a wider range
of linked policy initiatives, rather than being viewed as the only game in
town for EU intervention.

OMC’s tools—unlike those of hard law—are ideally suited to find out
whether law, or other State or public/private intervention, really works.
Unlike hard law, it can focus on an agenda to create créches and decent
jobs. Member States have a large degree of freedom in choosing how to nar-
row the gender pay gap, provide genuine opportunities to reconcile work
and family life and give people with disabilities the chance to participate

29 Regulation (EC) No 1784/1999 of the European Parliament and of the Council of 12 July
1999 on the European Social Fund (O] L 213/5), Recitals (4) and (5) of the Preamble.

30 Proposal for a Regulation of the European Parliament and of the Council on the European
Social Fund, COM(2004)493 final, Brussels (14 July 2004).

31 C Kilpatrick, ‘Emancipation through Law or the Emasculation of Law? The Nation State,
the EU and Gender Equality at Work” in ] Conaghan, K Klare and M Fischl (eds) Labour Law
in an Era of Globalisation (OUP, 2002).
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meaningfully in the labour market, but, ultimately, OMC can be used to ask
whether they can show that their methods have worked. The enriching of
the EES’ governance tools—in particular, the combined use of quality indi-
cators and recommendations—increase its suitability for these tasks. OMC
provides a way of testing whether hard law or budget expenditure really
works and, more broadly, of holding Member States to account on ways of
achieving common policy objectives. Unlike the structural funds, OMC can
measure macro-level changes instead of largely micro-level improvements.

Finally, the structural funds’ governance processes and outcomes are
attractive on many grounds. Unlike OMC, they provide concrete incentives
for Member States to develop structured participation by a range of inter-
ested actors and institutions to work together to create progressive change
on a local basis.??

In sum, in policy design terms, the most central characteristic of new EU
employment governance is its integration. This integration gives it a regula-
tory strength and potential it did not previously possess. I have set out a
strong version of the policy integration thesis here, because it differs so
much from most analyses of new EU employment governance. However, to
counterbalance this, it must be stressed that it is much easier to design
joined-up EU government on paper than it is to realise it in practice. This is
particularly the case in a hybrid, polycentred employment governance
regime. Failure by one part of the whole to play its allotted role skews the
objectives and balance of the overall hybrid regime. Hence, choosing the
appropriate policy mix to deliver an employment objective will be very dif-
ferent in a scenario where each governance tool is expected to do its job,
and in a scenario where one or all of the governance tools is not, or is per-
ceived not to be, working. Therefore, when the UK Government presses for
OMC to be privileged as a mode of policy intervention over EU employ-
ment legislation, suspicions are appropriately aroused that this is because it
perceives the OMC to be less effective in practice than other EU governance
tools.33 In part, it may be fears and concerns of this kind that motivated the
Commission in its White Paper on Governance to argue against the OMC
ousting legislative action.3*

Peopled governance spaces for norm-elaboration and revision

The last fundamental change in the EU employment regime we wish to
highlight and to analyse is a shift away from conceiving of legal standards,
expenditure activities, or labour market management as being definitively

32 7. Scott, ‘Law, Legitimacy and EC Governance: Prospects for “Partnership”’(1998) 36
JCMS 175.

33 See C Kilpatrick and M Freedland, ‘How is EU Governance Transformative? Part-time
Work in the UK’ in Sciarra, Davies and Freedland (eds), n 16 above, at 299 especially 343ff.

34 See n 24 above and accompanying text.
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in the hands of public institutions which create and interpret norms relat-
ing to these activities. A new characteristic can be discerned across EU
instruments in the employment field: legislation, expenditure and labour
market management. This characteristic is explicitly requiring both public
and private actors to be involved in EU normative instructions through
activities such as elaboration, implementation, adjustment, review and com-
parison. Moreover the range of both public and private actors involved in
EU employment governance has expanded. The public actors include the
executive, the legislature, Parliaments, public administrations at all levels,
agencies and courts. The private actors include unions, employers, groups of
workers or their elected representatives and other civil society associations.

Employment legislation

The four principal areas of EU employment legislation over the last ‘long’
decade concern equality legislation,?’ atypical work3¢, working time3” and
worker representation.?® In each of these areas, new linked roles have been
given to public and private actors. Before examining these linkages in more
detail it is worth underlining that none of these roles existed at EU level in
pre-Maastricht EU employment legislation. Moreover, while similar pub-
lic—private links to those recently introduced at EU level had been made
before in the legislation of some Member States, the model used in the
worker representation directives is new at both EU level and in the Member
States.

One set of linkages emerges from the new discrimination directives. The
effectiveness of the judicially enforceable rights created by the race and gen-
der equality directives is to be given greater weight by creating a new pub-
lic enforcement agency in each Member State.3® Moreover, these agencies,
along with voluntary associations engaged in combating discrimination, are
given new rights to support or act on behalf of individuals in judicial and
administrative proceedings.*’ It is in the nature of many central anti-dis-
crimination concepts that they require, and have received in the EU judicial

35 The Burden of Proof Directive (97/80/EC), the revised Equal Treatment Directive (both on
gender equality), the Parental Leave Directive (96/34/EC); the Race Equality Directive
(2000/43/EC); the Framework Directive on Age, Disability, Religion/Belief, Sexual Orientation
(2000/78/EC).

36 The Part-time Directive (97/81/EC); the Fixed-term Directive (99/70/EC); the telework
agreement (2002).

37 The Working-time Directive of 2003 (2003/88/EC) which consolidates the original 1993
Directive and subsequent amending directives; the Young People at Work Directive
(94/33/EC).

38 The European Works’ Councils Directive (94/45/EC); the Information and Consultation
Directive (2002/14/EC); Directives Requiring Worker Involvement in the new European
Company (2001/86) and European Co-operative (2003/72/EC, OJ L 207/25)).

39 Art 13 Directive 2000/43/EC; Art 8a ETD.

40 Art 7(2) Directive 2000/43/EC; Art 6(3) ETD.
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context, extensive and revisable elaboration. However, this elaboration was
patchy in the past, often because of the absence of an adequate nexus of
informed local actors to organise litigation strategies. A further linkage
between Member States and private actors is created by providing that the
Member States should encourage and promote the social partners and non-
governmental organisations to engage in dialogue on combating race and
gender discrimination and promoting equality.*!

A very different linkage between public and private actors is created in
the directives on atypical work, parental leave and working-time. In these
directives, the most distinctive new feature is that bargained agreements
between, depending on the directive, ‘management and labour’, ‘the social
partners’ or ‘the two sides of industry’ can set or derogate from a wide
range of legislative standards. These legislative standards are either laid out
in detail in the directive (working-time) or sketched out in the directive
(atypical work, parental leave) and left to the Member States to flesh out,
either legislatively, through bargained standard-setting, or through a mix-
ture of legislation and bargained statutory adjustment. The most far-reaching
use of the bargained statutory adjustment technique is in the Working-time
Directive. The directive lays down a series of detailed basic entitlements to
inter alia a maximum working week of 48 hours, rest-breaks, daily rest and
weekly rest as well as additional protection for night-workers. However, it
then provides that all of these standards can be adjusted by bargained
agreement either at industry level or in individual enterprises and work-
places.*? In other words, the legislative standard functions primarily as a
starting-point for the working-time standards which will ultimately be
applied to workers in the EU as a result of bargained agreements.

This technique is taken one step further in the worker representation
directives of the post-Maastricht period. These directives all aim to ensure
that employing enterprises inform and consult their workers on important
decisions in the life of the enterprise. Each directive deals with a different
kind of employing enterprise: Community-scale undertakings, European
Companies and, most recently, all enterprises with more than 50 employ-
ees. Each directive contains a legislative information and consultation
model. However, this legislative model is explicitly set up as a default set-
ting, to operate only where no information and consultation arrangement
bargained between employers and their workforces has been created.
Moreover, the directives provide additional regulatory incentives for the
creation of rapid bargained agreements on information and consultation.

We can illustrate this more clearly by looking at the European Works
Council Directive of 1994. Community-scale undertakings can comply with

41 Arts 11 and 12 Directive 2000/43/EC; Arts 8b and 8c ETD.

42 In relation to the 48-hour limit, bargained agreements can only adjust the length of the
reference period over which the 48 hour maximum will be averaged, up to a maximum of 12
months (the basic reference period is set at 17 weeks).
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the directive’s goal that they should inform and consult their workforces in
one of three ways: through statutory compliance, bargained compliance or
rapid bargained compliance. Incentives for bargained compliance are creat-
ed by the possibility of avoiding the detailed arrangements on information
and consultation in the statutory default model. For instance, under a bar-
gained agreement there is no requirement (as there is under the default
model) to hold an information and consultation meeting with worker rep-
resentatives covering

the economic and financial situation, the probable development of the business
and of production and sales, the situation and probable trend of employment,
investments, and substantial changes concerning organisation, introduction of
new working methods or production processes, transfers of production, mergers,
cut-backs or closures of undertakings, establishments or important parts thereof,
and collective redundancies. 43

However, standard bargained compliance remains subject to certain legisla-
tive constraints as to who can make the agreement and what it should
cover.** These constraints are removed in the case of rapid bargained com-
pliance, that is, compliance with the directive before its date of transposi-
tion. Here the only requirements are that the Community-scale undertaking
has an agreement, with any employee-side signatory, providing for the
transnational information and consultation of the entire workforce.*> The
role played by the legislative standard in this setting, where the legislative
design incentivises intra-firm compliance with a broadly defined legislative
goal, is very different from the traditional obligation—sanction role played
by legislative standards. The workings of the European Works Council
Directive in practice clearly demonstrate this. At present, almost three-quar-
ters of the Community-scale undertakings in which the information and
consultation obligations have been triggered* have taken the rapid bar-
gained compliance route and almost all of the remainder have taken the
bargained compliance route.*” The statutory default model has played two
main roles: to act as an incentive to reach agreement and to provide a flex-
ible template for those bargained agreements.

The structural funds: the ESF

The structural funds demonstrate even more clearly than employment leg-
islation the need to bring together a relevant set of public and private actors

43 Annex EWC Directive, para 2.

44 Art 6 EWC Directive.

45 Art 13 EWC Directive.

46 The directive must be triggered either by management or workers, and this has happened
in just under one-third of the two thousand or so enterprises covered by the Directive.

47 See P Lorber, ‘Reviewing the European Works Council Directive: European Progress and
UK Perspective’ (2004) 33 ILJ 191.
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in order to obtain the means to carry out broadly defined EU employment
objectives.

The critical staging post here is the significant reforms of the structural
funds in 1988. These introduced the principle of partnership, a principle
that has been retained in the 1993 and 1999 rounds of reforms. The
Regulation laying down general provisions governing the structural funds
states that Community actions under the funds shall be drawn up in a part-
nership between the Commission, the Member States and a ‘representative
partnership’ designated by the Member State. In designating this partner-
ship at national, regional, local or other level Member States are required
to ‘create a wide and effective association of all the relevant bodies, taking
account of the need to promote equality between men and women’. The
partnership covers the preparation, financing, monitoring and evaluation of
assistance.*8

Aside from this general regime, the 1988 reforms also created a new
instrument: the Community Initiatives. These are programmes with an ear-
marked budget (between 5-10 per cent of the Structural Funds budget
depending on the programming period) to be spent on specified themes. In
the current period (2000-6) one Community Initiative is ESF-funded. This
is the EQUAL initiative.” EQUAL is a transnational programme which
promotes new means of combating all forms of discrimination and inequal-
ity in the labour market, as well as focusing on the position of asylum seek-
ers and refugees. According to the Commission, EQUAL differs from the
ESF mainstream programmes in its function as a laboratory (principle of
innovation) and in its emphasis on active cooperation between Member
States.’” Its themes mirror the EES. It is implemented by strategic partner-
ships called EQUAL Development Partnerships (EDPs), which may operate
at a local, regional or national level. An EDP can be funded to pursue one
of the specified themes. To obtain funding it must state the rationale for its
project, the EDP’s objectives, what is innovative about the project, who will
benefit, explain how it will empower the partners and its beneficiaries and
enter into transnational cooperation agreements with EDPs in other
Member States pursuing the same theme.

To show the potential of the ESE I briefly outline one of these Equal
Development Partnerships (EDPs) in the UK: Building London: Creating
Futures. Altogether, there have been 195 EDPs in the UK, 82 in the first
round in 2002 and 113 in the second round in 2005. The Building London:
Creating Futures EDP pursues the adaptability theme. It aims to formulate
a sub-regional coordinated programme to ensure that disadvantaged people

48 Art 8 of Regulation 1260/1999 of 21 June 1999 laying down general provisions of the
Structural Funds (O] L 161/1).

49 See <http://europa.eu.int/comm/employment_social/equal/index_en.html>.

50 However, in the 2007-13 programming period it is proposed to move EQUAL back into
the mainstream ESF programmes: Inforegio, Factsheet 2004, 1.
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have equal opportunities to access, retain and progress in present and future
Central London construction jobs. For example, the EDP notes that of
145,000 Construction Skills Certification Scheme Cards issued only 404 of
them went to women because of dissmpowerment and childcare responsi-
bilities. The EDP also deals with barriers faced by ethnic minorities and
older workers in accessing Central London construction jobs. The EDP has
14 partners comprising training providers, employers, local authorities,
community groups and unions. The lead partner is the London Borough of
Southwark. Other partners include the Construction Industry Training
Board, the Union of Construction and Allied Trades and Technicians
(UCATT), the Lambeth Women’s Workshop and Women’s Education in
Building. Beneficiaries are to be identified through outreach and referral
measures, trained and supported in training and at work, and given help
with dependant care, travel and equipment costs. One of the aims is to
ensure that trained individuals retain a job for six consecutive months. The
trade union, UCATT, for instance, will train and develop individuals as
‘learning representatives’ in the workplace. The London EDP has transna-
tional cooperation agreements with EDPs in France and Germany. It was
approved to spend between 2 and 5 million euros.

Good governance and partnership is even more thoroughly integrated
into the proposed operation of the structural funds for the next program-
ming period which runs from 2007-13.

We have seen that the 1999 ‘parent’ Regulation for the structural funds
2000-6 contains the principle of partnership.’! However, its accompanying
‘daughter’ Regulation on the ESF is silent on issues of governance and part-
nership.>? This is not true of the ‘daughter’ Regulation on the ESF proposed
for the 2007-13 period, Article 5 of which is dedicated to ‘Good
Governance and Partnership’.3 Three aspects are worth mentioning. First,
stress is placed on the territorial—local and regional—dimension of the ESE.
Second, in programming, implementing and monitoring the ESF, Member
States should ensure that the social partners are ‘involved’ and that non-
governmental stakeholders are ‘adequately consulted’. Third, and most
interestingly, those managing the Member State’s programme must encour-
age ‘adequate participation and access’ to funded activities by the social
partners and NGOs. For NGOs this is particularly to be the case in the
domain of social inclusion and gender equality. For the social partners,
‘adequate participation and access’ are further underwritten by fencing off
a percentage of the ESF solely for activities jointly undertaken by the social
partners, in particular to promote adaptability of workers and enterprises.

51 Above, n 48.
52 Above, n 29.
53 Above, n 30.
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The European Employment Strategy

The Employment Guidelines 20035 devote a special section to ‘Good Gov-
ernance and Partnership in the Implementation of the European Guidelines’
calling on the involvement of parliamentary bodies, social partners and
other relevant actors in the implementation of the EES.>* The Commission
has been keen to stress that ‘from the very beginning the EES was an open
process’.>> However, one of the EES’ major problems has been that it has
been seen, and has generally proved in practice, to be an activity carried
out, with varying degrees of commitment, solely by government officials.’®
The disjunction between theory (involvement by a wide range of public and
private actors) and practice creates three serious problems for the EES as a
governance tool. The first is an effectiveness problem: without public and
private actors ‘buying into’ the EES it simply will not function particularly
as it lacks the more obvious sticks and carrots generally available under leg-
islation and the ESFE. The second is a legitimacy problem: without enough
relevant public and private actors being involved, the EES risks having very
little legitimacy. The third is a visibility problem: until the EES is owned and
deployed by a wide range of relevant public and private actors it will be
largely ignored by the media and the general public.

These problems, and the costs of the non-EES,>” have had two percepti-
ble effects on its development. First, it has pushed the issue of who partici-
pates in the EES higher up the political agenda. Second, a change has
occurred in which public and private actors are seen as relevant and how
they should be included in the EES. While the 2003-5 Employment
Guidelines state that good governance and partnership is important, in
practical terms this amounts to little more than exhorting the relevant
actors ‘in accordance with national tradition and practices’ to implement
the EES. In 2004, both the Spring European Council®® and the Council’s

34 Council Decision of 22 July 2003 on Guidelines for the Employment Policies of the
Member States (O] L 197/13). However, see G de Biirca who points out that the stronger com-
mitment to wider participation in the Commission’s proposed Guidelines was watered down
by the Council: ‘The constitutional challenge of new governance in the European Union’, 28
ELR (2003) 814 at fn 99.

33 Para 1.4, Communication from the Commission to the Council, the European Parliament,
the Economic and Social Committee and the Committee of the Regions: The Future of the
European Employment Strategy (EES) “A Strategy for Full employment and Better Jobs for
All” COM(2003)6 final, Brussels (14 January 2003).

56 For an excellent detailed assessment see ] Zeitlin, ‘Conclusion: The Open Method of Co-
ordination in Action: Theoretical Promise, Empirical Realities, Reform Strategy’ in Zeitlin and
Pochet with Magnusson (eds) n 14 above.

57 See, in particular, the two reports of groups led by Mr Wim Kok. The first, requested by
the Spring European Council of 2003, reported in November 2003: Jobs, Jobs, Jobs. Creating
More Employment in Europe. The second, a broader report on how to revitalise the Lisbon
Strategy, was set up by the Spring European Council of 2004, and reported in November 2004,
Facing the Challenge. The Lisbon Strategy for Growth and Employment.

58 Presidency Conclusions, Brussels, 25/26 March 2004, paras 43 and 44.
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Recommendations to the Member States under the 2003-5 Employment
Guidelines,*” took a different tack. In order to ensure that support and
advocacy for change reaches beyond Governments, the Member States were
called upon to build Reform Partnerships involving the social partners, civil
society and the public authorities. We can see here that a richer set of pub-
lic and private actors is enumerated as having a role to play. Moreover, that
role is not simply to ‘implement’ the Employment Guidelines; instead their
envisaged role is to be involved in a more structured and far-reaching part-
nership with the Government of each Member State.

Even more far-reaching changes are in prospect as a result of the Kok
Group’s Mid-term Review of the Lisbon Strategy®® and the decision of the
new Commission President, Mr Barroso, to prioritise the revitalising of
Lisbon. The ‘new start’ for Lisbon proposed by the Barroso Commission
rotates around three central concepts, one of which is mobilising support
for change.®! In the Commission’s view,

establishing broad and effective ownership of the Lisbon goal is the best way to
ensure words are turned into results. Everyone with a stake in Lisbon’s success
and at every level must be involved in delivering these reforms. They must
become part of national political debate.®?

Three significant changes are proposed to make this happen. First, there
will be a shift away from implementation of EU Employment Guidelines
towards elaboration at Member State level, after broad discussion, of the
action needed to create more and better jobs and the commitments and tar-
gets that should be made in that specific Member State to achieve that goal.
Second, these new integrated programmes for growth and jobs (national
Lisbon programmes) should be given a higher public profile by being
looked after by a ‘Mr” or ‘Ms Lisbon’ in each Member State. Third, greater
legitimacy and visibility should be given to the national Lisbon Programmes
by discussions with the social partners and by their being adopted by
Government following a debate in the national Parliament.®3

59 Council Recommendation 2004/741/EC of 14 October 2004 on the implementation of
Member States’ employment policies (O] L 326/49).

60 Above, n 57.

61 The other two are more focus (ie, just two overriding priorities: growth and jobs) and sim-
plifying and streamlining Lisbon.

62 Communication to the Spring European Council, ‘Working Together for Growth and
Jobs: A New Start for the Lisbon Stategy> COM(2005)24.

63 The Spring European Council of 23/24 March 2005 endorsed a weaker version of these
proposals: see para 38(c) of the Presidency Conclusions:

Member States will draw up, on their own responsibility, “national reform programmes”
geared to their own needs and specific situation. Consultations on these programmes will
be held with all stakeholders at regional and national level, including parliamentary bod-
ies in accordance with each Member State’s specific procedures. The programmes will
make allowance for national policy cycles and may be revised in the event of changes in the
situation. Member States will enhance their internal coordination, where appropriate by
appointing a Lisbon national coordinator.
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Conclusions

I have set out in some detail the linkages drawn between public and private
actors in EU employment instruments in order to demonstrate what an
important and transversal characteristic of EU employment governance it
now is. To be sure, legislation, the ESF and the OMC link public and pri-
vate actors in distinctive ways. Nonetheless, a general feature of EU
employment governance is that more heavily populated governance spaces
have been designed to deliver employment objectives that combine in new
ways competitiveness and social justice.

CONSTITUTIONALISM AND NEW EU
EMPLOYMENT GOVERNANCE

What has new EU employment governance got to do with EU constitution-
alism and the documentary constitutional activity that has recently taken
place in the EU, resulting in the EU Charter of Fundamental Rights and the
(unratified) Constitutional Treaty which now contains that Charter?

This raises a preliminary question: why has constitutionalism been con-
nected to EU employment governance at all? It is not immediately obvious
why any positions have or need to be taken on the relevance of constitu-
tionalism to EU employment governance. The connection rests, it seems to
me, on what Neil Walker has termed ‘the sheer open-ended inclusiveness of
what may be signified under the constitutional sign’.** While questions
about what the EU does in the employment field, and its relationship with
its States and its citizens in that arena, ‘can be in fact be framed in a vari-
ety of different discourses, [they] are also capable of being brought togeth-
er, or condensed, under the wide umbrella of a constitutional register’.®’
That is to say, in recent years choices have been made—by politicians and
scholars in particular—to bring the language of constitutionalism to bear
on the EU® in order to explain and enhance its legitimacy.®” The place
given to employment governance in those analyses of constitutionalism
depends on how one explains the EU and what is accordingly prescribed to
enhance its legitimacy.

64 N Walker, ‘Europe’s Constitutional Momentum and the Search for Polity Legitimacy’ in
JHH Weiler and CL Eisgruber (eds) Altneuland: The EU Constitution in a Contextual
Perspective, Jean Monnet Working Paper 05/04, 22.

65 Ibid.

66 M Poiares Maduro notes that “The currency of constitutionalism has become the domi-
nant currency of the debates on European integration: ‘How Constitutional Can the European
Union Be? The Tension Between Intergovernmentalism and Constitutionalism in the European
Union’ in JHH Weiler and CL Eisgruber (eds) n 64 above at 1.

67 This is not to deny the importance presence of constitutional denial in relation to the EU:
see N Walker, n 64 above, at 26-27 discussing inter alia D Grimm, ‘Does Europe Need a
Constitution?’ (1995) 1 European Law Journal 282. As Walker notes (27) the very invocation
of a constitutional frame in relation to the EU is not innocent of social meaning as it ‘conveys
the message that the EU is the kind of entity which is suitable for constitutional treatment’.
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What strikes me as most interesting is that it is entirely possible to con-
struct a range of respectable arguments on the relationship between EU
governance and constitutionalism. In this section I explore these different
positions on EU employment governance and constitutionalism. Before
doing so, it is worth thinking about the reasons lying behind the existence
of such a wide range of positions. Part of the explanation for this range of
positions lies in the focus from which EU employment governance is
approached in discussions on constitutionalism. First, is the focus on EU
employment governance as it is and how it actually operates, as it is and
could operate or as it should be? Second, is attention directed to the sub-
stantive focus of EU employment governance or on how various actors are
involved in EU employment governance? Approaches most interested in the
substantive focus of EU employment governance will think about issues
such as the policy areas on which EU employment governance has focused,
whether ‘hybridity’ constitutes a threat to social justice and so on. Those
whose primary concern is the identification of the appropriate actors of EU
employment governance will be interested in issues such as the roles given
to those actors, how the actors are selected, and how those actors interact
over time. Third, what is the constitutional position focused upon? Is it the
extant formal constitutional framework, the ‘living’ constitution and prac-
tices of governance, the position in the Constitutional Treaty, or some other
possible constitutional settlement containing a different set of EU employ-
ment governance instruments which reflect a different set of EU aspirations
and goals in the employment field?

My limited purpose is to demonstrate the possibility of cogent, though
differing, constitutional positions on the EU and illustrate the place and
treatment which EU employment governance receives within those posi-
tions. I group these positions into two broad categories: transformative EU
constitutionalism and intergovernmental EU constitutionalism.

Transformative EU constitutionalism and new EU employment
governance

I use the term transformative EU constitutionalism to embrace a range of posi-
tions which see the EU as ‘becoming’ constitutionalised and which take an
expansive approach to constitutionalism. For transformative constitutional-
ists, the debate provoked by the current (unratified) Constitutional Treaty is
not in any sense an end-point of EU constitutional discussions. Moreover, that
debate and its outcomes are not exhaustive of EU constitutionalism; instead,
they imperfectly reflect some of the concerns of that broader and ongoing
debate. Two quite different variants of transformative constitutionalism are
identified: ‘state of nation-states’ constitutionalism and processual constitu-
tionalism.®8

68 I borrow ‘processual constitutionalism’ from Neil Walker, n 64 above, at 29.
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‘State of nation-states’ constitutionalism

One variant of transformative EU constitutionalism urges the EU to be
more ‘state-like’ in providing an adequate set of employment and social
welfare guarantees: what Habermas calls a ‘state of nation-states’.®? It
focuses both on the need to improve the substantive content of the EU com-
ponent of the ‘European social model’ and on the need to stimulate a gen-
uinely transnational civil and political society. Perhaps the most distinctive
substantive proposal of this brand of EU constitutionalism is its bolder
social spending plans for the EU. Hence Philippe Schmitter has proposed
that the monies currently allocated to agricultural subsidies and structural
and regional funds should be redirected to giving a Euro-stipendium to any
citizen of the EU whose income is less than one-third of the average EU
income.”?

It is clear that this vision departs radically from the current EU position
and the position in the Constitutional Treaty, in particular by allocating a
large role to the EU in visible citizen-directed social spending. It views it as
important for social and employment rights and other instruments to be
provided by the EU, and not to rely primarily on alternative sources such
as the Council of Europe or national sources. Two main reasons seem to
underpin this strand of constitutionalism’s prescription of EU-provision of
a much more extensive set of social rights. One is the need to build a
stronger feeling of ‘we’ amongst the citizens of the EU, to make them more
of a ‘people’ than the ‘peoples’ of Europe. The second is the need for the EU
to provide for the citizens of Europe what its States increasingly cannot or
will not be able to provide because of global economic integration. The EU
is seen as both a cause and a product of this global economic integration.
The EU’s role becomes one then of conserving the distinctive European
social model that has been developed by its Member States.”!

Although the Constitutional Treaty most certainly does not fulfil these
aspirations, it can be examined to see whether it takes any steps towards
fulfilling such state-supportive aspirations. The main new source pointing
in this direction is the set of social rights contained in the EU Charter of
Fundamental Rights.”? This contains rights supporting transnational civil
society as well as substantive social rights. So far as substantive rights are
concerned, the Charter contains a significant number of employment rights
including rights to equality on a wide range of grounds, rights to fair and

69 ] Habermas, “Why Europe Needs A Constitution’, (2001) 11 New Left Review S at 8.

70 PC Schmitter, How to Democratize the European Union ... and Why Bother? (Lanham:
Rowman and Littlefield, 2000) 44£f. See also Habermas n 69 above at 17, who notes that in
his new EU ‘full budgetary powers would not be necessary in the beginning’.

71 See, eg, Habermas, n 69 above, at 6.

72 Though see also Art I-47 on ‘The principle of participatory democracy’, in particular, its
citizens’ right of legislative initiative and Art I-48 on ‘The Social Partners and autonomous
social dialogue’.
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just working conditions and to reconcile family and professional life. In
relation to transnational civil society, the Charter contains rights to collec-
tive bargaining, collective action and to freedom of association.

However, this strand of constitutionalism would wish the Charter to con-
tain a strong set of justiciable EU social rights binding on both the EU itself
and its Member States in a wide range of circumstances. Its proponents
would therefore be particularly concerned about the potentially large hur-
dles placed in the way of the EU Charter fulfilling the role they would like
to see it play in the Member States by the horizontal clauses of the Charter.
In particular, Article II-111 states that the provisions of the Charter are
addressed to the Member States ‘only when they are implementing Union
law’ and states that the Charter ‘does not extend the field of application of
Union law beyond the powers of the Union or establish any new power or
task for the Union, or modify powers and tasks defined in other parts of the
Constitution’.

Moreover, the Constitutional Treaty places additional obstacles on the
fostering of transnational civil society. While freedom of association is pro-
tected in the EU Charter of Fundamental Rights,” since Maastricht the EU
has explicitly excluded its competence to act in this area.”* Moreover, one of
the main last-minute changes to the Constitutional Treaty, at the insistence
of the UK Government, was to require courts using the EU Charter of
Fundamental Rights to have due regard to the explanations drawn up by the
Conventions involved in the drafting of the Charter and subsequently the
Constitutional Treaty.”> This change was primarily intended to ensure that
courts would not extensively interpret the rights to freedom of association
and to strike embodied in the Charter in a way that would allow national
limits on collective action by unions to be challenged, in particular in relation
to transnational collective action.”® These limitations on transnational

73 See Art 1172 EU Constitutional Treaty:

Everyone has the right to freedom of peaceful assembly and to freedom of association at
all levels, in particular, in political, trade union and civic matters, which implies the right
of everyone to form and join trade unions for the protection of their interests.

74 Art 137(6) EC Treaty; retained as Art 1II-210(6) EU Constitutional Treaty: “This Article
shall not apply to pay, the right of association, the right to strike or the right to impose lockout’.

75 See new Art [I-112(7): “The explanations drawn up as a way of providing guidance in the
interpretation of the Charter of Fundamental Rights shall be given due regard by the courts of
the Union and of the Member States’ and the Declaration on the Charter annexed to the
Constitutional Treaty which contains the Explanations.

76 See, eg, that the Explanations tie the meaning of freedom of association to the more
restricted meaning in Art 11 ECHR rather than the meaning given to it by the ILO’
Committee of Experts on Freedom of association. Note also in relation the Charter’s guaran-
tee of collective action (Art 1I-88 EU Constitutional Treaty) that the Explanations provide
that:

The modalities and limits for the exercise of collective action, including strike action, come

under national laws and practices, including the question of whether it may be carried out
in parallel in several Member States.
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activities by unions are significant in themselves. However, these restrictions
clearly have broader implications for all of the voluntary associations mak-
ing up a nascent transnational civil society.

Processual constitutionalism

The ‘state of nation-states’ variant of transformative constitutionalism can
be contrasted with processual constitutionalism.”” Processual constitution-
alists are not simply making the point that ‘constitutional’ practices should
be more expansively defined so as to go all the way down from formal con-
stitutional documents to micro-processes of governance. Their point is that
constitutional practices are in fact primarily located and produced in these
micro-processes of governance rather than in formal constitutional texts.
In both its substantive and procedural focus, processual constitutionalism
can be contrasted with state-building transformative constitutionalism. It is
less exercised about pinning down precise social ‘positive integration’ gains.
It also focuses more on the identification of already instituted governance
sites as ‘constitutional’ than on the stimulation of transnational civil socie-
ty stressed, inter alia, in the ‘state of nation states’ literature. From this
point of view, the new peopled governance spaces we have identified as a
key characteristic of new EU employment governance are central constitu-
tional practices in the EU. So far as employment is concerned, the focus so
far by processual constitutionalists has rested almost exclusively on the
OMC.”® Nonetheless the constitutional prescriptions of processual consti-
tutionalism in relation to the OMC may be useful in relation to the ESF and
EU employment legislation too. Although this view of constitutionalism
sees the real constitutional action as going on below the surface of formal
constitutional documents, and argues that such practices should be includ-
ed in the concerns of mainstream constitutional law scholarship, it also
views it as important to afford appropriate recognition and support to these
constitutional practices in formal constitutional texts.”” Grainne de Burca
charts how the Convention failed to introduce into the Constitutional
Treaty general requirements of transparency and participation across all the
OMC processes. Indeed, the OMC receives no explicit mention in the
Constitutional Treaty at all.8% Although its tools—guidelines and so on—
are recognised in the Constitutional Treaty’s provisions on the Broad
Economic Policy Guidelines,®! the Employment provisions®? and in the new

771 borrow this term from Neil Walker, n 64 above.

78 Gerstenberg and Sabel, n 8 above; de Biirca, n 54 above.

79 See, eg, ] Holder and J Scott’s chapter on environmental governance in this volume where
they discuss ‘embedded constitutionalism’ in which ‘the practice of governance has spawned a
process of constitutionalisation from within’. Yet these new governance processes ‘have failed
even to ripple the constitutional surface of the EU’.

80 Above n 54.

$1 At 1-15(1) and Art TI-179.

82 Art I-15(2) and Art III-206.
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wording of the clauses on social policy,®3 no constitutional values underpin-
ning these OMC processes were enshrined in Part III of the Constitutional
Treaty. Nor are the types of constitutional values sought by processual con-
stitutionalism found in Part II of the Constitutional Treaty: the EU Charter
of Fundamental Rights. Rights protecting freedom of association are actu-
ally of limited use in deciding who should be allowed to participate, to
deliberate or to act as representatives in a particularly constituted gover-
nance space. Who, for instance, should be allowed to bargain away the
statutory limits on night work contained in the Working-time Directive on
behalf of the workers who will otherwise be protected by those limits?3*

Intergovernmental constitutionalism and EU employment governance

In intergovernmental constitutionalism the focus is placed more on
analysing the constitutional framework as traditionally defined (not the
expansive definition of ‘constitutional’ used by processual constitutional-
ists) and on the EU as it is (not as it should be as in ‘state of nation-states’
constitutionalism). In sum, the focus is on the existing Treaty framework,
on the changes wrought to that framework by the Constitutional Treaty
and on the relationship set up by those sources between the EU and its
Member States.

Distinctive strands of intergovernmental constitutionalism emerge for
two important reasons. First, there is descriptive disagreement over how
intergovernmental the EU currently is: this affects how employment gover-
nance is viewed and what kind of constitutionalism the EU needs. Second,
different positions can and are taken on the desirability of social and
employment protection and governance in a market economy.

Maduro argues that, looking back, we can now see that the EU obtained
legitimacy in the past from a strong version of intergovernmental constitu-
tionalism. In that set-up, the policies of the EU were both enforced and con-
strained by a limited form of constitutionalism, providing regime legitimacy
to the EU. However, what those EU policies were to be was largely decided
under the logic of intergovernmentalism, in bargains between democratical-
ly legitimate states that represented their publics, and provided polity legit-
imacy to the EU.%

Now there can be no doubt that intergovernmentalism has not gone
away. No-one is arguing that there has been a shift to a position in which
the EU is a pouvoir constituant that no longer needs the agreement of the

83 Art I-15(3) and Art 1I-213.

84 On the very difficult issues raised by such questions in specific national contexts, see, eg,
P Davies and C Kilpatrick, ‘UK Worker Representation after Single Channel’ (2004) 33 IL]
121.

85 Above n 66.
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Member States to change its formal operating framework and acts on
behalf of its ‘people’.

The concerns highlighted by an intergovernmental legitimacy set-up, in
which EU constitutionalism plays the role of policing the effective and
appropriate exercise of functionally limited, delegated, EU powers have
been and will continue to be important in assessments of the EU’s actions
in the field of employment. From this perspective, it is no easy task to see
how provision of employment rights by the EU can be justified given the
division of labour between the EU and the Member States set out both in
the current constitutional framework and clarified and strengthened by the
Constitutional Treaty. This is reflected in arguments noting that the justifi-
cations for introduction of many pieces of EU employment legislation in the
past were ‘in truth rather weak’.8¢ Even when, post-Maastricht, it has
become easier to find an appropriate legal base for employment legislation,
resolving the competence problem, it is difficult to fulfil the requirements of
the subsidiarity principle, according to which the EU should act ‘only if and
insofar as the objectives of the proposed action cannot be sufficiently
achieved by the Member States’.8” Some variants of intergovernmental con-
stitutionalism are also conservative in political terms. This leads to worries
that the EU could confer rights on citizens, workers and unions additional
to those currently provided at national level, and that this is an unwarrant-
ed and unacceptable intrusion of EU law into sensitive political choices
properly left to the Member States.?® Such concerns have left an extremely
heavy imprint on the EU Charter of Fundamental Rights and explain in par-
ticular the additional restrictions placed on the rights to freely associate and
to engage in collective action.?’

The question therefore is not whether intergovernmentalism is present or
absent in the EU constitutional framework. The question is whether the EU
can continue to be legitimised solely by reliance on this ‘intergovernmental-
ism & functional EU constitutionalism’ model. EU employment governance
has become part of a descriptive disagreement over the extent to which the
EU can continue to be solely legitimised in this way. Those who argue that
this is still largely the way the EU works tend to argue that there is not very
much EU employment governance and nor is there likely to be.

86 P Davies commenting on the distortion of competition argument used to introduce the col-
lective dismissals directive in 1975, ‘The Emergence of European Labour Law’ in W McCarthy
(ed) Legal Interventions in Industrial Relations: Gains and Losses (Oxford, Blackwell, 1992)
330.

87 Art 5(2) EC Treaty. See the expanded definition in Art I-11(3) of the Constitutional
Treaty.

88 At their most extreme, such Euro-sceptic stances, exemplified by parts of the UK
Conservative party, become transformative in their advocacy of the abolition of substantial
parts of the EU employment governance structure and, more broadly, their desire to turn the
EU into a much looser free trade association.

89 See above nn 73-76.
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Moravscik provides an argument at the strong intergovernmental end of
this spectrum.”? In his view, the development of the EU over the last five
decades has given us the EU its Member States want—no more, no less. The
old legitimacy set-up is therefore still the appropriate legitimacy set-up. The
Constitutional Treaty’s role is to clarify and synthesise this stable and con-
stitutionally mature framework in which the States provide polity legitima-
cy and EU constitutionalism provides regime legitimacy by ensuring the
proper exercise of those EU powers. Moreover, the EU system is also stable
because those powers are unlikely to expand anytime in the near future. In
his view, developments in social and employment policy do not belie that
assessment. Hence, the substantive results of employment and social policy
by coordination have ‘been extremely modest, if present at all’.’! EU
employment and social expenditure is limited and looks very unlikely to
increase: there will be no European minimum citizens’ income or welfare
state.”2 Why? There is simply no functional pressure for the Member States
to give the EU greater powers in this field.”3

However, Maduro argues that the current EU constitutionalism debate
has arisen precisely because the EU can no longer simply rely on its previ-
ous legitimacy set-up. This is because that legitimacy set-up relied upon the
EU’s actions being clearly traceable to a set of limited functions. However,
because of the significant expansion in EU competences (express and
implied), increased recourse to majoritarian decision making at EU level,
and the spillover effect of the rules on market integration:

The borders of Union action are no longer defined by the express competences
that the States have attributed to it and are, instead, the flexible product of the
political action of a broad range of social actors that attempt to promote their
interests in a new level of decision-making whose political authority is such as to
allow for the pursuit of a broad and highly undetermined set of public goals.”*

Such an approach, transposed to the employment context, envisages a
more expansive role for the EU in employment governance from that
emerging from stronger versions of intergovernmentalism. The result, for

%0 A Moravscik, ‘The European Constitutional Compromise and the Legacy of Neo-func-
tionalism’ (2005) 12 Journal of European Public Policy 1.

o1 Ibid at 18.

92 Accordingly he comments (p 28) on Schmitter’s EU minimum income proposal (n 70
above):

Such schemes would surely succeed in “democratising” the EU, but only at the expense of
its further existence. The impracticality of such schemes demonstrates the lack of a realis-
tic alternative to current, indirect forms of democratic accountability.

93 See also, G Majone, ‘Europe’s “Democratic Deficit”: The Question of Standards’ (1998)
4 European Law Journal 5 at 10:

The attempt to legitimate the Community by developing European standards of social jus-
tice is bound to fail under present circumstances because it goes against the clearly
expressed preferences of the governments and the citisens of the Member States.

94 Above, n 66 at 10.
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the foreseeable future, will be the pragmatic, and potentially uneasy, co-
existence of intergovernmentalism with the broader pursuit of EU polity-
building actions. This is the kind of assessment made of EU employment
law by Hugh Collins. He argues that we should not be surprised that the
Member States are reluctant to cede competence over central areas of his-
torical industrial compromise as reflected in national strike laws.
Accordingly the solution proposed in the Constitutional Treaty—to contin-
ue to exclude competence over freedom of association, strikes and lockouts,
while providing fundamental rights oversight by the EU in these areas—is a
sensible recognition for the foreseeable future of both the rights at stake and
the diversity of the States’ positions.”> However, outside these sensitive
areas, ‘the remainder of employment law, particularly those parts that are
perceived to constitute essential ingredients in the themes of social inclu-
sion, competitiveness and citizenship, seem destined to become subject to
processes and dialogue at a European level with a view to the creation of
common minimum standards’. ® While the EU can appropriately set out
broadly defined employment governance principles, it will often best be left
to the social partners and the Member States to flesh out the details of that
framework.?” This also indicates that the peopled governance spaces which
are so central to processual constitutionalism and are a key feature of EU
employment governance may receive less attention in even socially progres-
sive versions of intergovernmental constitutionalism. This is not only
because this kind of constitutionalism tends to be less focused on identify-
ing governance practices of this kind as ‘constitutional’. It is also because
intergovernmental constitutionalism is more likely to identify the State as
the place where these practices are to be carried out and where better choic-
es about who should participate, deliberate or represent the relevant ‘people’
will be made: where workplace agreements adjusting statutory standards
will be made, where Employment Guidelines will be implemented, and
where European Social Fund partnerships will be constructed.

CONCLUSIONS

This chapter has sought to demonstrate that the transformation of employ-
ment regulation at EU level since Maastricht is fertile ground for studies of
both ‘new governance’ and of EU constitutionalism. One of the most diffi-
cult, but also stimulating, problems I faced when writing this chapter was

95 H Collins, Employment Law, Clarendon Law Series (OUP, 2003) 251-52.
% Ibid.
97 Ibid:

Although the European Community has a vital role to play in articulating the broad reach
of these principles [of competitiveness, social inclusion and citizenship], their detailed
implementation can be achieved through a variety of methods and levels of governance.
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that, in considering the relationship between new governance and constitu-
tionalism, the ‘new governance’ path can seem to lead down one constitu-
tionalism path only: that of processual constitutionalism. Although this is a
deeply interesting path, it did not seem fully to capture the range of ways
in which employment governance was important to debates on EU consti-
tutionalism. This is because EU employment governance is ‘new’ in the
other ways outlined in this chapter as well: there is much more of it than
there was pre-Maastricht, its objectives are different, and a much wider
range of tools exists to pursue those new objectives in an integrated man-
ner at EU level. My core argument has been that to understand EU gover-
nance properly and to assess the wide range of constitutional positions in
which employment governance plays a role, it is vital to consider the full
range of EU employment governance tools and the objectives they are called
upon to pursue. The four tools focused on in this chapter are legislation,
expenditure, the OMC and fundamental social rights. Consideration of all
of these governance tools provides, in turn, the constitutional tools for an
important debate on how these activities should best be carried out in the
EU in order to ensure, in the words of the Constitutional Treaty, ‘unity in
diversity’ in a ‘social market economy’.
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Solidarity and New Governance
in Social Policy

CATHERINE BARNARD

INTRODUCTION

OLIDARITY IS ONE of the defining values of the European Union. The
Laeken declaration describes Europe as:

[TThe continent of liberty, solidarity and above all diversity, meaning respect for
others’ languages, cultures and traditions. The European Union’s one boundary
is democracy and human rights.!

The importance of solidarity to the European Union is recognised by the
European Coal and Steel Community (ECSC), European Community (EC)
and European Union (EU) Treaties and, more strikingly, the Treaty establish-
ing a Constitution for Europe (Constitutional Treaty). The aim of this chap-
ter is to examine how solidarity, a concept which originated in the welfare
systems of nation states, has been borrowed and developed at European
Union level. In particular, it considers what contribution solidarity can make
to the debate about new governance in the field of social policy.

The chapter begins by briefly examining the various ways in which the
Treaties have recognised solidarity before considering its use by various
actors, in particular the Community institutions and the Community
courts. It then considers whether solidarity can or should be a tool of new
governance, and what new governance mechanisms can bring to the EU’s
understanding of solidarity.

SOLIDARITY AS A VALUE, AN OBJECTIVE AND A PRINCIPLE

Solidarity is a concept which originated in the social welfare systems of
the Member States, particularly those of France, Belgium and Germany.

I European Council Meeting in Laecken, Presidency Conclusions (14 December 2001)
00300/1/01, p 21.
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Advocate General Fennelly defined solidarity in his opinion in Sodemare*
as the ‘inherently uncommercial act of involuntary subsidization of one
social group by another’.3 In the national system it has meant that nation-
al taxpayers pay their taxes to help look after their fellow nationals who
need assistance. This sense of solidarity is derived in part from a shared
nationality, and in part from a shared sense of identity. As Cremona puts it,
solidarity carries a sense of ‘mutual dependence in addition to unity of pur-
pose and common interest’.* Together these abstract ideas work to create a
sense of responsibility for the weaker members of the group: thus national
citizenship leads to the evolution of a sense of national solidarity.

Given solidarity’s well-established provenance in the founding Member
States, it is perhaps not surprising that solidarity was expressly recog-
nised in the first of the foundation Treaties, the ECSC Treaty of 1951. Its
Preamble provided that:

Recognising that Europe can be built only through real practical achievements
which will first of all create real solidarity, and through the establishment of
common bases for economic development.

Reference to the principle of solidarity was also made in the Preamble to
the EEC Treaty of 1957. This provided:

INTENDING to confirm the solidarity which binds Europe and the overseas
countries and desiring to ensure the development of their prosperity, in accor-
dance with the principles of the United Nations,

However, ‘solidarity’ was not mentioned in the text of the Treaty itself
until 1992 when it was included in Article 2 EC under the heading of
Community tasks.” At the same time it was also included in the Preamble
to the Treaty on European Union (TEU) which provides:

DESIRING to deepen the solidarity between their peoples while respecting their
history, culture and their traditions,

Solidarity also appears in Article 1 TEU as a task of the Union ‘to organise,
in a manner demonstrating consistency and solidarity, relations between the
Member States and between their peoples’.

The word solidarity has made a number of appearances in the Con-
stitutional Treaty: it appears in the Preamble of both the Constitutional

2 Case C-70/95 Sodemare SA, Anni Azzurri Holding SpA and Anni Azzurri Rezzato Srl v
Regione Lombardia [1997] ECR 1-3395.

3 Para 29. The meaning of solidarity in the EU context is considered further in C Barnard,
‘EU Citizenship and the Principle of Solidarity’ in M Dougan and E Spaventa (eds) Social
Welfare and EU Law (Oxford: Hart, 2005).

4 See also M Cremona, ‘EU Enlargement: Solidarity and Conditionality’ (2005) 30 ELR
3, 3.

5 “The Community shall have as its task ... the raising of the standard of living and quality
of life, and economic and social cohesion and solidarity among Member States’.
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Treaty® and the Charter of Fundamental Rights” and again in the statement
of the Union’s values.? Solidarity also appears in the list of the Union’s objec-

tives where the term solidarity is used in three different ways: first, it talks of

‘solidarity between generations’®; secondly, it talks of ‘solidarity among

Member States’,'? an idea which is given more concrete expression in Article
[-43 which requires the Union and its Member States to ‘act jointly in a spir-
it of solidarity’ if a Member State is the victim of terrorist attack or natural
or man-made disaster;'! and thirdly, it refers to ‘solidarity and mutual respect
among peoples’ in respect of the Union’s relations with the outside world.!?

This review shows that the Treaty drafters view solidarity as both a value
and an objective of the Union.'? The Court of Justice has also recognised
solidarity as a principle.'* For example, in the 1978 case of Benzine en

¢ The Preamble provides:

Believing that Europe, reunited after bitter experiences, intends to continue along the path
of civilisation, progress and prosperity, for the good of all its inhabitants, including the
weakest and most deprived; that it wishes to remain a continent open to culture, learning,
and social progress; and that it wishes to deepen the democratic and transparent nature of
its public life, and to strive for peace, justice and solidarity throughout the world.

7 ‘Conscious of its spiritual and moral heritage, the Union is founded on the indivisible, uni-
versal values of human dignity, freedom, equality and solidarity;’
8 Art [-2:

The Union is founded on the values of respect for human dignity, liberty, democracy, equal-
ity, the rule of law and respect for human rights, including the rights of persons belonging
to minorities. These values are common to the Member States in a society in which plural-
ism, non-discrimination, tolerance, justice, solidarity and equality between men and
women prevail.

9 Art -3 para 3 provides:

It shall combat social exclusion and discrimination, and shall promote social justice and
protection, equality between women and men, solidarity between generations and protec-
tion of the rights of the child.

This usage was earlier recognised by the Court of Justice in Case C-50/99 Podesta v
CRICA [2000] ECR I-4039 para 21 in respect of those in employment and those in retire-
ment.

10 Art I-3 para 3 continues: ‘It shall promote economic, social and territorial cohesion, and
solidarity among Member States.’

1 See also Council Regulation 2012/2002 establishing the European Union Solidarity Fund,
[2002] OJ L311/3) which has been used in cases of the storm and flooding in Malta in Sept
2003, the forest fire in Spain in the summer of 2003 and the flooding in Southern France in
Dec 2003: see EP and Council Dec 2004/323/EC, [2004] O] L104/112.

12 Art 1-3 para 4 says:

In its relations with the wider world, the Union shall uphold and promote its values and
interests. It shall contribute to peace, security, the sustainable development of the Earth,
solidarity and mutual respect among peoples, free and fair trade, eradication of poverty
and protection of human rights and in particular the rights of the child, as well as to strict
observance and to development of international law, including respect for the principles of
the United Nations Charter.

13 For a detailed discussion of this theme, see M Cremona, “Values in the EU Constitution:
the External Dimension’ in Susan Millns and Monica Aziz (eds) Values in the Constitution of
Europe (Ashgate Press, forthcoming).

14 Solidarity has not been recognised as such by the Treaty drafters (Art 6 TEU lists only
‘liberty, democracy, respect for fundamental right and fundamental freedoms, and the rule of
law’ as ‘principles’ of the EU).



156 Catherine Barnard

Petroleum® the Court talked of the ‘principle of Community solidarity
which is one of the foundations of the Community’(emphasis added), '® a
view now shared by the Member States which also have recognised solidar-
ity as a general principle of Community law.!”

The different uses of solidarity—as a value, as an objective and as a prin-
ciple—highlights the flexible nature of the concept, suggesting that it can
serve a variety of functions. On the one hand, it can serve as a rhetorical
device enabling decision makers to invoke the concept as a value or an
objective, to guide policy development. On the other hand, solidarity as a
principle might serve a more substantive role justifying legislative decisions;
and in this context the use of the solidarity principle might be reviewable
by the Courts. This very flexibility makes solidarity a potential tool of new
governance and worthy of further investigation. In the next section I con-
sider the use of solidarity by the various institutional actors, in particular
the legislative institutions—the Commission and the Council. I then consid-
er how the Community Courts have responded to this usage. Given the ori-
gin of the term in the national welfare systems, my examination will focus
on the field of social policy as broadly construed.

THE USES OF ‘SOLIDARITY’ BY THE VARIOUS
INSTITUTIONAL ACTORS

Solidarity as used by the legislative institutions

Introduction

In this section I consider two uses of solidarity that, for the sake of exposi-
tion, I have distinguished as ‘hard’ and ‘soft’. By ‘hard’ uses I mean situations
where the institutions use solidarity as a guiding ‘principle’ for legislation; by
‘soft’ uses I mean situations where solidarity serves as an ‘objective’ or ‘value’
guiding the shape of other policies and/or Community expenditure.

‘Hard’ uses of solidarity

‘Solidarity’ has been used as a guiding principle in EC legislation to justify
what are, in essence, ‘sacrifices’’® by certain undertakings/companies to
assist others in their sector. This usage of solidarity was first seen in the

15 Case 77/77 Benzine en Petroleum Handelsmaatschappij BV v Commission [1978] ECR
3079 para 15.

16 For a more recent example, see Case C-84/96 Netherlands v Commission [1999] ECR
1-6547 para 47.

17 See, eg, the arguments raised by the governments in Case C-308/95 Netherlands v
Commission [1999] ECR 1-6513 para 20 and Case C-445/00 Austria v Council [2003] ECR
1-000 para 78.

18 Joined cases 26 and 86/79 Forges de Thy-Marcinelle et Monceau SA v Commission (con-
crete reinforcement bars) [1980] ECR 4155 para 10.
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1970s in respect of the anti-crisis policy in the iron and steel sector where
the reference to solidarity in the Preamble to the ECSC Treaty provided the
basis for the Commission to justify a variety of interventionist measures.
For example, in Valsabbia'® the Court noted that

[t]he anti-crisis policy in the iron and steel sector is based on the fundamental
principle of solidarity between different undertakings, proclaimed in the pream-
ble to the ECSC Treaty and given practical expression in numerous articles, such
as Article 3 (priority accorded to the common interest, which presupposes the
duty of solidarity), Article 49 et seq. (a system of financing the Community based
on levies).

The case concerned overproduction in the steel sector, particularly of con-
crete reinforcement bars. As the Court noted, in pursuance of the principle
of solidarity the Commission began by taking non-compulsory measures
designed to bring the supply of iron and steel products more into line with
demand.?® When this did not work, the Commission introduced a compul-
sory system of prices, by General Decision 962/77,>! and the method used
to fix the level of the prices was a ‘discretionary and technical matter gov-
erned by the principle of solidarity’.2 The Court found that the General
Decision was compatible with the ECSC Treaty. The legality of the General
Decision was again challenged in Forges de Thy-Marcinelle*> and once
again the Court upheld the validity of the measure, noting that ‘even if the
measure in dispute did require sacrifices of certain undertakings for the sake
of Community solidarity, it did not cause them undue hardship’.2*

In another move to address over production in the steel sector, the
Commission issued Decision 2794/80%° laying down steel production quo-
tas, and providing the power to fine undertakings which exceeded their
quotas. This Decision was based on Article 58 ECSC which permitted a
quota system to be adopted only if there was a ‘manifest crisis’ in the sector
which was so serious as to jeopardise all the undertakings in the Community.
The quota system was intended to deal with the crisis by imposing a gener-
al reduction in supply intended to bring supply and demand back into equi-
librium and to check the fall in prices. In Ferriera Padana SpA?¢ the Court
dismissed arguments that the quota system adopted (which applied to all

19 Joined cases 154, 205, 206, 226 to 228, 263 and 264/78, 39, 31, 83 and 85/79 SpA
Ferriera Valsabbia and others v Commission [1980] ECR 4046 para 59.

20 Para 59.

21 Decision 962/77/ECSC, [1977] O] L114/1.

22 Para 71.

23 Joined cases 26 and 86/79 Forges de Thy-Marcinelle et Monceau SA v Commission (con-
crete reinforcement bars) [1980] ECR 4155.

24 Para 10. In Case 276/80 Ferriera Padana SpA v Commission [1982] ECR 517 the Court
dismissed arguments that the quota system adopted led to the ‘irregular application of the
principle of solidarity’.

25 [1980] OJ L291/1.

26 Case 276/80 Ferriera Padana SpA v Commission [1982] ECR 517.
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undertakings and not just to large and inefficient undertakings) led to the
‘irregular application of the principle of solidarity’. In Klochner-Werke*”
the Court was more expansive. It noted that Article 58 ECSC was based on
solidarity between all Community steel undertakings in the face of a crisis
and sought an equitable distribution of the sacrifices between all steel
undertakings.?® The Court continued that ‘those undertakings must strive
together in a display of Community solidarity so as to enable the industry
as a whole to overcome the crisis and survive’.2 For that reason, the Court
said, no single undertaking, by pleading special financial difficulties, could
seek to exempt itself and exceed the production quotas.3?

Even though there is no equivalent of Article 58 ECSC in the European
Community Treaty, the idea of solidarity between producers in a specific
sector has been extended beyond coal and steel to a number of areas cov-
ered by the EC Treaty, notably agriculture, fisheries and transport. In
respect of agriculture, the Court recognised in Eridania Zuccherifici®' that
in dividing quotas between individual undertakings on the basis of their
actual production under the system established by Regulation 1785/8132
the Council was acting in accordance with the principles of regional special-
isation and solidarity. The solidarity principle was expressly recognised in
the Preamble to Regulation 934/86,33 amending Regulation 1785/81, which
provided that ‘a demonstration of solidarity should be asked of all produc-
ers concerned so that the deficit recorded following the period of 1981/82
to 1985/86, amounting in budgetary terms to some 400 million ECU, may
be eliminated’. This resulted in an elimination levy (referred to as a solidar-
ity levy**) being charged to manufacturers of sugar during the following §
years in respect of the production of certain types of sugar. This levy was
upheld by the European Court of Justice in Société sucriere agricole de
maizy.>

27 Case 263/82 Klockner-Werke v Commission [1983] ECR 5075.

28 Para 17, wording reiterated by AG Biancerelli in Case T-120/89 Stahlwerke Peine-
Salzgitter AG v Commission [1991] ECR I1-279. See also Case 81/83 Acciaierie e Ferriere
Busseni SpA v Commission [1984] ECR 2951 para 18. In respect of a later Decision fixing
quotas, see Case 64/84 Queenborough Rolling Mill Company Ltd v Commission [1985] ECR
1829. See also Case 92/88 R Assider v Commission [1988] ECR 2425 where the Court found
that the Commission measure ‘did not exceed the level of sacrifices which the Commission
may validly impose on steel undertakings for the sake of solidarity’; and AG Mischo’s Opinion
in Joined Cases 167 and 212/88 Assider and Italy v Commission [1987] ECR 1701.

29 Para 19.

30 Similarly, in Case 64/84 Queenborough Rolling Mill Company Ltd v Commission [1985]
ECR 1829 para 11 the Court said that the ‘principle of solidarity does not allow the applicant
to rely on fixed delivery contracts in order to justify the fact that it exceeded its quotas’. See
also Joined Cases 63 and 147/84 Finsider v Commission [1985] ECR 2857 paras 29-32.

31 Case 250/84 Eridania zuccherifici nazionali SpA and others v Cassa conguaglio zucchero
and the Italian Ministry of Finance and the Treasury [1986] ECR 5804 para 20.

32 [1981] O] L177/4.

33 [1986] O] L87/1.

3 AG Lenz’s Opinion in Joined Cases C-143/88 and C-92/89 Zuckerfabrik
Suderdithmarschen AG v Hauptzollamt Itzehoe [1991] ECR 1-415 para 147.

35 Case C-172/95 Société sucriére agricole Maizy and Société sucriére de Berneuil-sur-Aisne
v Directeur régional des impots [1996] ECR 1-5581.
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Sugar is not the only agricultural sector in difficulty; the dairy sector has
also suffered from major structural surpluses. This led the Council to adopt
two Regulations (856/843¢ and 857/8437) introducing a levy on quantities
of milk delivered beyond a predetermined reference quantity. Regulation
857/84 allowed Member States to vary the percentage applied to the refer-
ence quantities in order to allocate additional reference quantities to pro-
ducers who had adopted milk production development plans. As Advocate
General Van Gerven noted in Cornée,’®

[t]his provision therefore enables a system of solidarity to be established in which
abatements are imposed on all producers in order to grant supplementary refer-
ence quantities to certain producers who find themselves in a situation which jus-
tifies specific aid.

When, in Spain v Council®® the Spanish government argued that Spain
should not form part of the Community regime because it had played no
part in creating the Community surpluses, since there was a milk produc-
tion deficit in its industry,*® the Council and Commission rejected such
arguments. They reasoned that the fact that even though Spain had not con-
tributed to the creation of Community surpluses, not including Spain in the
new Community regime was ‘contrary to the principle of solidarity’.*! The
Court seemed to agree, ruling that the Council had not committed a mani-
fest error in finding that the situation in the Spanish milk industry was suf-
ficiently different to justify differential treatment.*?

36 [1984] OJ L90/10.

37 [1984] O] L90/13.

38 Joined Cases 196/88, 197/88 and 198/88 Cornée and others v Cooperative agricole laitiére
de Loudeac (Copall)and Laiterie cooperative du Trieux [1989] ECR 1-2309 para 5.

39 Case 203/86 Spain v Council [1988] ECR 4563.

40 Para 22.

41 Para 24.

42 Para 26. In a similar vein, but this time in the context of the wine industry, see Case
C-375/96 Zaninotto v Ispettorato Centrale Repressione Frodi [1998] ECR 1-6629 paras
45-48 where the Commission argued that the burden of the surplus was not placed on Italian
producers alone but was redistributed among all Community producers in accordance with the
principle of solidarity (a word not mentioned in the relevant regulation), an approach consis-
tent with ‘the prohibition of discrimination as interpreted by the Court’. The Court seemed to
agree, noting the Commission’s wide discretion in pursuing the objective of improving condi-
tions on the wine market and that

all Community producers, regardless of the Member State in which they are based, must
together, in an egalitarian manner, bear the consequences of the decisions which the
Community institutions are led to adopt in the exercise of their powers in order to respond
to the risk of an imbalance which may arise in the market between production and market
outlets

The Court repeated these sentiments in Case C-56/99 Gascogne Limousin Viandes SA v
Office National Interprofessionnel des Viandes de I'Elevage et de I’Aviculture (Ofival) [2000]
ECR 1-3079 para 40 in the context of the early-marketing premium for calves which had been
introduced to help improve and restore balance to the market for beef and veal which had been
seriously disturbed by consumer fears concerning BSE.
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The express language of solidarity has also been used to address specific
problems in the fisheries sector. For example, in 1998 the Council intro-
duced a ‘solidarity mechanism’ in its Regulation on the total allowable
catches for certain stocks of highly migratory fish*> under which a certain
tonnage of bluefin tuna was deducted from the quota allocated to three
Member States for re-allocation to two other states on which the quota
reduction had the greatest impact. Once again, in Italy v Council** the
Court upheld the Council’s measure.

The other area where major structural changes have been necessary is in
transport, particularly inland waterway. Council Regulation 1101/89%
helped to achieve a substantial reduction in overcapacity in the inland
waterways sector (particularly in the Benelux countries and France and
Germany) by introducing a scrapping scheme coordinated at Community
level but financed by the industry itself. Each Member State whose water-
ways were linked to those of another Member State had to set up a
Scrapping Fund; all owners of a vessel had to contribute to one of those
funds. When a vessel owner scrapped a vessel he was entitled to a scrapping
premium. In Schiffart* the Council justified its Regulation as a ‘solidarity
measure that was appropriate and beneficial for the whole sector’, an argu-
ment that the Court of Justice accepted.

‘Softer’ uses of solidarity

So far we have seen how the solidarity principle has been used to justify
Community legislation which shares the burden of restructuring. This is
what I have termed the ‘harder’ use of the solidarity principle. The cases
demonstrate that it is for the Community legislature to apply the solidarity
principle to the sector;*” individual undertakings cannot voluntarily apply
the solidarity principle themselves for fear of breaching Article 81 on anti-
competitive behaviour.*3

However, I now wish to consider ‘softer’ use of the solidarity principle,
where solidarity serves as an ‘objective’ or ‘value’ guiding the shape of
other policies and/or Community expenditure. Social cohesion provides a
good example. Article 2 EC lays down the Community objective of promot-
ing ‘economic and social cohesion and solidarity among the Member
States’. This is given concrete expression in the cohesion policies set out in

43 Council Reg 49/1999, [1999] O] L13/64.

44 Case C-120/99 Italy v Council [2001] ECR 1-7997.

45 [1989] L116/25.

46 Joined Cases C-248/95 and C-249/95 SAM Schiffart GmbH, Heinz Stapf v Germany
[1997] ECR 1-4475 para 74. See also Case C-414/93 Teirlinck v Minister van Verkeer en
Waterstaat [1995] ECR I-1339 where the headnote (but not the judgment) talks of the ‘finan-
cial solidarity between the scrapping funds’.

47 Case T-14/89 Montedipe SpA v Commission [1992] ECR II-1155para 286. This argu-
ment is developed further in the text attached to nn 71ff below.

48 Ibid.
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Title XVII (on economic and social cohesion and the structural funds) and
subsequently fleshed out by detailed regulations. The Commission describes
the Structural funds (ERDF, EAGGE, ESF and FIFG),*’ the Cohesion Fund,
the funds aimed at preparing the CEECs for accession and the Solidarity
Fund collectively as ‘instruments of solidarity’.’® The European Council
also recognised the value of the solidarity principle to the ‘success story’ of
the European Union. In its Laeken Declaration it said:

As a result of mutual solidarity and fair distribution of the benefits of economic
development, moreover, the standard of living in the Union’s weaker regions has
increased enormously and they have made good much of the disadvantage they
were at. 5!

Solidarity is also seen as a key component of the European social model, a
model characterised by systems offering a high level of social protection, the
social dialogue and services of general interest.’> As the Commission put it
in its Communication of 2000 on the European Social Policy Agenda:’3

In the future, modernising the European social model and investing in people will
be crucial to retain the European social values of solidarity and justice while
improving economic performance.

Solidarity is thus seen as a vital part of the ‘virtuous circle of economic and
social progress’ based on a mix of social policy (social quality/social cohe-
sion), economic policy (competitiveness and dynamism) and employment
policy (full employment/quality of work).’* The European Council, in its
own European Social Agenda agreed at Nice, also emphasised the impor-
tance of the solidarity principle as a feature that distinguishes the European
social model. Under the heading ‘Modernising and improving the European
social model’, it says that:

To prepare for the future, the Union must rely on its achievements. It must con-
tinue to promote its inherent values of solidarity and justice as enshrined in the
Charter of Fundamental Rights.’>

49 European Regional Development Fund, European Agricultural Guidance and Guarantee
Fund, European Social Fund, Financial Instrument for Fisheries Guidance

30 Jacques Delors characterised economic and social cohesion in terms of ‘competition that
stimulates, cooperation that reinforces, and solidarity that unites’. He called the solidarity
that stems from the EU’s structural policies the ‘basic cement of Europe’: Cremona, ‘EU
Enlargement’, n 4 above.

51 European Council Meeting in Laeken, n 1 above, at p20.

52 Nice European Council, para 11.

33 COM(2000)379, 6. See also COM(2001)104, 3 and 8.

54 1bid.

35 Para 11. Similarly, under the heading ‘Modernising Social Protection” it notes that the mod-
ernisation of social protection systems must meet the requirements of solidarity: that is what is
at stake in the action we have to take on retirement and health and to achieve an active welfare
state that strongly encourages participation in the employment market.
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The Charter of Fundamental Rights itself contains a specific Title headed
‘Solidarity’ which embraces a range of social rights (eg, workers’ rights to
information and consultation, collective bargaining and action, protection
in the event of unjustified dismissal, fair and just working conditions, pro-
hibition of child labour and protection of young people at work, social
security and social assistance, health care, environmental and consumer
protection).

It may well be that this softer use of solidarity serves little more than a
rhetorical function. However, solidarity is an important statement of the
values underpinning the allocation of resources in the Union and provides
a standard against which subsequent policy can be assessed. This raises the
question as to the meaning of solidarity and how that meaning is deter-
mined. This question will be reconsidered after we examine how the
Community Courts have responded to solidarity.

How the Community courts have responded to solidarity

Introduction

For many years, the Court of Justice has used the term solidarity as a syn-
onym for the duty of cooperation laid down in Article 10 EC,’® both
between the Community institutions and the Member States®” and between
the Member States and the Community institutions. °® The Court has also

56 Joined cases 6 and 11/69 Commission v France [1969] ECR 1175 para 16. These senti-
ments were reiterated by AG Slynn in Case 57/86 Greece v Commission [1988] ECR 2855. In
his opinion in Case 187/87 Land de Sarre and others v Ministre de I'Industrie, des P et T et
du Tourisme [1988] ECR 5013 AG Slynn highlighted the links between the principles of ‘effet
utile’ and of ‘Community solidarity’, a theme also developed by the Court of Justice in Joined
Cases C-63/90 and C-67/90 Portugal and Spain v Council [1992] ECR 1-5073 paras 51-53.

57 Eg, Case T-139/99 Alsace International Car Services (AICS) v European Parliament
[2000] ECR 1I-2849 para 41 concerned the duties owed by the Community institutions to the
Member States. The Court of First Instance said:

in accordance with the principles of sound administration and solidarity as between the
Community institutions and the Member States, the institutions are required to ensure that
the conditions laid down in an invitation to tender do not induce potential tenderers to
infringe the national legislation which is applicable to their business.
38 This use of the solidarity principle has spilled over into the field of the CFSP. Art 11(2)
TEU provides:

The Member States shall support the Union’s external and security policy actively and
unreservedly in a spirit of loyalty and mutual solidarity.

The Member States shall work together to enhance and develop their mutual political sol-
idarity. They shall refrain from any action which is contrary to the interests of the Union
or likely to impair its effectiveness as a cohesive force in international relations.

See also the revised wording in Art I-15 of the Constitution:
Member States shall actively and unreservedly support the Union’s common foreign and
security policy in a spirit of loyalty and mutual solidarity and shall comply with the Union’s

action in this area. They shall refrain from action contrary to the Union’s interests or like-
ly to impair its effectiveness.
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used solidarity as an explanation for why the duty of cooperation exists,*”
and as a buttress to support the duty of cooperation.®®© However, it is only
in more recent years that the Court has actually engaged with the principle
of solidarity, first in response to its use by the Community legislature and
secondly in respect of its use by private parties. Most recently the Court has
used solidarity in a more pro-active way to impose obligations on the
Member States in the context of its case law on citizenship. We shall con-
sider these different attempts by the Court to engage with the principle of
solidarity.

The courts’ response to the use of solidarity by the legislative institutions

The very fact that the Court has identified solidarity as a general principle
of law suggests that Community policies can be reviewed to see whether
they comply with the principle of solidarity. As we have seen in the cases
involving the ‘harder’ use of the solidarity principle (those involving re-
structuring in the steel, transport and agricultural sectors), the Court has
recognised and largely supported the legislature’s use of the solidarity prin-
ciple to justify burden sharing. However, as we have also seen the review
has been with the lightest of touch.®! In this respect the Court’s attitude
to solidarity has much in common with its approach to subsidiarity.®?
Therefore, in cases such as Ferriera Padana SpA®3 and Klochner-Werke®*
the Court did not scrutinise the substance of the solidarity arguments put
forward by the legislature, nor did it consider their application to the facts

39 See, eg, Case C-278/98 Netherlands v Commission [2000] ECR I-1501, where, in AG
Alber’s Opinion at para 84, he reports that according to the Dutch government, the correction
procedure under Art 5(2)(c) of Reg. 729/70 ‘merely specifies that in the procedure to deter-
mine the clearance of accounts the duty of cooperation in good faith which always exists
between the Commission and the Member States on the basis of Community solidarity must
apply’.

60 See, eg, AG Darmon’s Opinion in Case C-9/89 Spain v UK [1990] ECR 1-1383 para 45:
Furthermore, what we have here is merely the application to the particular case of the com-
mon fisheries policy of the principle of Community solidarity, which the Court has already
recognised as one of the foundations of the Community, as well as the obligation on
Member States to cooperate in achieving the objectives of the Treaty as laid down in Art
[10] of the EEC Treaty.

In a similar vein, see the tone of the questions asked in Case C-112/00 Eugen Schmidberger,
Internationale Transporte und Planziige v Republik Osterreich [2003] ECR 1-5659.

61 Case C-233/94 Germany v Parliament and Council (Deposit Guarantee Schemes) [1997]
ECR 1-2405; Case C-84/94 UK v Council [1996] ECR 1-5755; Case C-377/98 Netherlands v
Parliament and Council [2001] ECR I-000.

62 See generally, A Toth, ‘A Legal Analysis of Subsidiarity’ in D O’Keeffe and P Twomey (eds)
Legal Issues of the Maastricht Treaty (Chichester: Chancery, 1994). See also the essays by
Steiner and Emiliou in the same volume as well as N Emiliou, ‘Subsidiarity: An Effective
Barrier Against “the Enterprises of Ambition™” (1992) 17 ELR 383; A Toth, ‘The Principle of
Subsidiarity in the Maastricht Treaty’ (1992) 29 CML Rev 1079.

63 Case 276/80 Ferriera Padana SpA v Commission [1982] ECR 517.

64 Case 263/82 Klockner-Werke v Commission [1983] ECR 5075.
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of a particular case, contenting itself instead with an endorsement of the
general need for solidarity in the sector. Indeed, in the process of upholding
solidarity in a particular sector, the Court has also been willing to enforce
arrangements based on solidarity. Therefore, in Germany v Commission
(sheepmeat)® the Court noted that Community aid paid to sheepmeat pro-
ducers was ‘based on the notion of solidarity’.%¢ For this reason, it upheld
the Community’s powers to impose penalties on traders who had ‘commit-
ted irregularities when making an application for financial aid’.

On the other hand, the Court has shown itself willing to ensure that the
criteria laid down in the Treaty are satisfied and so will not be blinded by
solidarity arguments to allow any legislative proposal to stand. Therefore,
in Fabrique de fer de Charleroi SA%” the Court found that the Commission
had misused its powers in granting an additional quota to an undertaking
which was the sole steel producer in the state (this rule benefited a particu-
lar Danish company) since this was not envisaged by Article 58 ECSC. The
Court rejected the Danish government’s contention that the principle of sol-
idarity between Community undertakings justified a further effort on the
part of some of those undertakings to ensure the survival of undertakings
in a special situation.®®

The Court of First Instance has also suggested that it might scrutinise the
solidarity principle more closely in the context of state aid. In AIUFFASS®®
the CFI explained that Articles 87(3)(a) and (¢) introduce two derogations
from free competition ‘based on the aim of Community solidarity, a funda-
mental objective of the Treaty’. Article 87(3)(a) gives the Commission dis-
cretion to authorise aid to promote the economic development of areas
where the standard of living is abnormally low or where there is serious
unemployment, while Article 87(3)(c) gives the Commission discretion to
allow state aid to facilitate the development of certain economic activities
or of certain economic areas, where such aid does not adversely affect trad-
ing conditions to an extent contrary to the general interest. In exercising its
discretion whether to approve such aid under Article 87(3), the CFI said
that the Commission had to ensure that ‘the aims of free competition and
Community solidarity are reconciled, whilst complying with the principle of
solidarity’. It continued that [t]he influence of Community solidarity may
vary depending on the circumstances; it has more of an influence to the
detriment of competition in the crisis situations described in paragraph 3(a)
than in the cases provided for in paragraph 3(c)’.

65 Case C-240/90 Germany v Commission [1992] ECR 1-5383.

66 Para 26.

67 Joined Cases 351 and 360/85 Fabrique de Fer de Charleroi SA and Dillinger Huttenwerke
AG v Commission [1987] ECR 36309.

68 Para 21.

69 Case T-380/94 Association Internationale des utilisateurs de fils de filaments artificiels et
synthétiques et de soie naturelle (AIUFFASS) and Apparel, Knitting & Textiles Alliance (AKT)
v Commission [1996] ECR 11-2169 para 54.
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The courts’ response to the use of solidarity raised by individuals and
undertakings

Increasingly, individuals—and more usually companies—have invoked the
principle of solidarity to justify agreements which provide important wel-
fare provision in the Member States. It is in this area that the Court has
found it most difficult to respond to the use of solidarity. The problem lies
in the fact that while, on the one hand, the idea of workers working togeth-
er themselves or with their employers in a spirit of solidarity is something
to be admired, 7% on the other hand, the uncontrolled joint activity of such
groups risks coming close to an agreement between undertakings which
might fall foul of competition law. The Court has therefore scrutinised most
carefully arrangements between individuals and undertakings or between
undertakings which they themselves have justified in the name of solidari-
ty. For example, in Montedipe’! the Court of First Instance rejected the
argument put forward by the polypropylene producers that a reciprocal
assistance contract in the case of necessity did not breach Article 81. The
Commission had argued that ‘solidarity and competition are mutually
antagonistic’ and that ‘only the authorities could occasionally take action
to reconcile them’. The Court agreed, noting that the ‘principle of burden-
sharing among undertakings by common agreement is contrary to the con-
cept of competition which Article [81] ... is intended to uphold’.”?

On the other hand, a rigorous application of Community competition
law to pension or sickness schemes organised by employers could have a
destructive effect on key pillars of a national welfare provision. Therefore,

70 Case C-201/01 Maria Walcher v Bundesamt fiir Soziales und Behbindertenwesen
Steiermark [2002] ECR [-8827 para 49 AG Mischo:

Indeed, one would be more inclined to salute the solidarity which, in certain circumstances,
employees can, as here, demonstrate towards their employer and to criticise the opposite
conduct, which is to pursue immediately all available legal remedies to obtain full payment
of salary when due, even at the risk of accelerating the collapse of the undertaking.

See also AG Cosmas’ Opinion in Joined Cases C-157/94, C-158/94, C-159/94 and
C-160/94 Commission v Netherlands [1997] ECR 1-5699 para 97:

An economic activity the results of which by definition affect every individual (particular-
ly in the case of the supply of electricity) or, at least, wide sectors of the population, must
be carried out with particular regard to, inter alia, the need to contain the cost and to
ensure certain basic forms of solidarity between those who do or may benefit from that
activity.

71 Case T-14/89 Montedipe SpA v Commission [1992] ECR 1I-1155.

72 Para 286. See also Case T-61/89 Dansk Pelsdyravlerforening v Commission [1992] ECR
11-1931 where the Court said that Art 81(1) still applied to a cooperative association of fur
breeders based on solidarity and fairness; Case T-136/94 Eurofer ASBL v Commission [1999]
ECR II-263 para 73:

The circulation of such information, which is normally regarded as a trade secret, made it
possible for each company to determine its competitors’ past or present conduct on each
market and established between them a system of solidarity and mutual influence that led
to the coordination of their economic activities. This exchange of information thereby
resulted in the normal risks of competition being replaced by practical cooperation and in
conditions of competition different from those obtaining in a normal market. Such conduct
is incompatible with Art 65(5) of the ECSC Treaty.
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in some cases the Court has used the principle of solidarity” to justify argu-
ing that where the activity is based on national solidarity, it is not an eco-
nomic activity and therefore the body concerned cannot be classed as an
undertaking to which Community competition rules apply.

This approach was first adopted in the case of Poucet and Pistre’* where
the Court held that certain French bodies administering the sickness and
maternity insurance scheme for certain self-employed persons and the basic
pension scheme for skilled trades, were not to be classified as undertakings
for the purpose of competition law. The schemes, to which affiliation was
compulsory, provided a basic pension,”® regardless of the financial status
and state of health of the individual at the time of affiliation. The schemes
were also non-funded which meant that they operated on a redistributive
basis, with active members’ contributions being directly used to finance the
pensions of retired members. This, the Court said, was the embodiment of
the principle of solidarity.”®

Solidarity was also reflected in the grant both of pension rights to those who
had made no contributions and of pension rights that were not proportional
to the contributions paid. There was also solidarity between the various social
security schemes, with those in surplus contributing to the financing of those
with structural difficulties. The Court therefore concluded that:

It follows that the social security schemes, as described, are based on a system of
compulsory contribution, which is indispensable for the application of the prin-
ciple of solidarity and the financial equilibrium of those schemes.

... [O]rganisations involved in the management of the public social security sys-
tem fulfil an exclusively social function. That activity is based on the principle of
national solidarity and is entirely non-profit-making. The benefits paid are statu-
tory benefits bearing no relation to the amount of the contribution.

The Court concluded: ‘Accordingly, that activity is not an economic activ-
ity ...” and so EC competition law did not apply.

73 T Hervey, ‘Social Solidarity: A Buttress against Internal Market Law?’ in ] Shaw (ed)
Social Law and Policy in an Evolving European Union (Oxford: Hart, 2000). In a different
context, and outside the scope of this paper, but in a similar vein, is the view expressed in La
Cing SA v Commission [1992] ECR 1I-1 para 58 that:

If commercial broadcasting undertakings were admitted as active members of the European
Broadcasting Union alongside public—service broadcasting organisations, the Europe-
visions programme-exchange system itself could not remain what it is: a system of solidar-
ity between organisations of the same nature indirectly supporting the weakest members.

74 Joined Cases C-159/91 and C-160/91 Poucet and Pistre v AGF and Cancava [1993] ECR
1-637.

75 The features of these schemes are helpfully summarised by AG Jacobs in his Opinion in
Case C-67/96 Albany International BV v Stichting Bedrijfspensioenfonds Textielindustrie
[1999] ECR 1=5751 para 317.

76 See also AG Cosmas’ views in Case C-160/96 Molenaar v Allgemeine Ortskrankenkasse
Baden-Wiirttemberg [1998] ECR 1-843 paras 80 and 82; AG Tesauro’s views in Case
C-120/95 Decker v Caisse de Maladie des employés privés and Case C-158/96 Kobll v Union
des caisses de maladie [1998] ECR 1-1831 paras 20-23.
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Poucet and Pistre can, however, be contrasted with FESA”” where the
Court found there was insufficient solidarity in the scheme to justify taking
it outside the scope of European Community law. The case concerned a
French supplementary retirement scheme for self-employed farmers.”®
Membership of the scheme was optional and, unlike Poucet, the scheme
operated on a capitalisation (rather than a redistributive) basis which meant
that the benefits depended solely on the amount of contributions paid by
the recipients and the financial results of the investments made by the man-
aging organisation. On these facts the Court concluded that the managing
body carried out an economic activity in competition with life assurance
companies and so the Community competition rules, in particular Article
81, applied. Neither the social objective pursued (it was created by the gov-
ernment to protect those whose income was lower and whose average age
was higher than those of other socio-economic categories and whose basic
old-age insurance was not sufficient), nor the fact that it was non-profit-
making, nor the requirements of solidarity (for example, contributions were
not linked to the risks incurred and there was no prior questionnaire or
medical examination and no selection took place) altered the fact that the
managing organisation was carrying out an economic activity.

In the light of FFSA it is not surprising that in Albany’® the Court found
that a pension fund charged with the management of a supplementary
pension scheme set up by a collective agreement concluded between organ-
isations representing employers and workers in a given sector, to which affil-
iation had been made compulsory by the public authorities for all workers
in that sector, was an undertaking within the meaning of Articles 81, 82 and
86. of the Treaty. The Court noted that, like FFSA, the scheme operated in
accordance with the principle of capitalisation, in respect of which it was
subject, like an insurance company, to supervision by the Insurance Board;
and, the Court added, as with FESA, this conclusion was not affected by the
facts that the fund was non-profit making, that it pursued a social objec-
tive, and that it demonstrated elements of solidarity.’° However, the Court

77 Case C-244/94 Fédération francaise des Sociétés d’Assurances [1995] ECR 1-4013 dis-
cussed by Laigre, ‘Cintrusion du droit communautaire de la concurrence dans le champ de la
protection sociale’ [1996] Droit social 82.

78 Case C-67/96 Albany [1999] ECR I-5751 para 325.

79 Case C-67/96 [1999] ECR [-5751 para 87. see also Joined Cases C-180/98 to C-184/98
Pavlov and Others [2000] ECR [-6451.

80 The solidarity was reflected by the obligation to accept all workers without a prior med-
ical examination, the continuing accrual of pension rights despite exemption from contribu-
tions in the event of incapacity for work, the discharge by the fund of arrears of contributions
due from an employer in the event of the latter’s insolvency and by the indexing of the amount
of the pensions in order to maintain their value. The principle of solidarity was also apparent
from the absence of any equivalence, for individuals, between the contribution paid, which is
an average contribution not linked to risks, and pension rights, which are determined by ref-
erence to an average salary. Such solidarity makes compulsory affiliation to the supplementary
pension scheme essential. Otherwise, if ‘good’ risks left the scheme, the ensuing downward spi-
ral would jeopardise its financial equilibrium (para 75). This would increase the cost of pen-
sions for workers, particularly those in small and medium-sized undertakings with older
employees engaged in dangerous activities, to which the fund could no longer offer pensions
at an acceptable cost (para 108).
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did recognise that the solidarity elements justified the exclusive right of the
fund to manage the supplementary scheme under Article 86(2) and so there
was no breach of Articles 82 and 86.

Although the Court’s initial enthusiasm for the principle of solidarity
seemed rather to have cooled after FFSA, the principle was again success-
fully invoked in Sodemare.?! The Court ruled that Articles 43 and 48 on
freedom of establishment did not preclude a Member State from allowing
only non-profit-making private operators to participate in the running of its
social welfare system by concluding contracts which entitled them to be
reimbursed by the public authorities for the costs of providing certain social
welfare services. Having noted that Community law did not detract from
the powers of the Member States to organise their social security systems$2
the Court added:

It is clear from the documents before the Court that that system of social welfare,
whose implementation is in principle entrusted to the public authorities, is based
on the principle of solidarity, as reflected by the fact that it is designed as a mat-
ter of priority to assist those who are in a state of need owing to insufficient fam-
ily income, total or partial lack of independence or the risk of being marginalised,
and only then, within the limits imposed by the capacity of the establishments
and resources available, to assist other persons who are, however, required to
bear the costs thereof, to an extent commensurate with their financial means, in
accordance with scales determined by reference to family income.3

The Court accepted the Italian government’s reasoning that since non-profit
making private operators, by their very nature were not influenced by their
need to derive profit from the provision of services, they could pursue social
aims as a matter of priority. Thus, in Sodemare the Court used the princi-
ple of solidarity to reinforce its view that Community law was not just
about unrestricted access for all economic operators to the market in other
Member States and so found there was no breach of Community law and
Articles 43, 48 and 49 in particular.

Since Sodemare the Court has carefully examined the facts of individual
cases to consider whether there is a sufficient degree of solidarity to justify
a finding that the activity is not economic and so falling outside the scope
of Community law (Poucet and Pistre), or insufficient solidarity and so
Community law applies (FFSA). For example, in AOK3* the Court found

81 Case C-70/95 Sodemare v Regione Lombardia [1997] ECR 1-3395.

82 Para 27.

83 Para 29.

84 Joined Cases C-264/01, C-306/01, C-354/01 and C-355/01 AOK Bundesverband,
Bundesverband der Betriebskrankenkassen (BKK), Bundesverband der Innungskran-
kenkassen, Bundesverband der landwirtschaftlichen Krankenkassen, Verband der
Angestelltenkrankenkassen eV, Verband der Arbeiter-Ersatzkassen, Bundesknappschaft and
See-Krankenkasse v Ichthyol-Gesellschaft Cordes, Hermani ¢& Co. (C-264/01), Mundipharma
GmbH (C-306/01), Gédecke GmbH (C-354/01) and Intersan, Institut fiir pharmazeutische
und klinische Forschung GmbH (C-355/01) [2004] ECR I-000. See also Case C-218/00 Cisal
di Battistello Venanzio & C.Sas v Istituto nazionale per I'assicurazione contro gli infortuni sul
lavoro [2002] ECR 1-691 concerning compulsory insurance against accidents at work and
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that the sickness funds in the German statutory health insurance scheme
were involved in the management of the social security system where they
fulfilled ‘an exclusively social function which is founded on the principle of
national solidarity and is entirely non-profit-making’.%> Since the funds
were obliged by law to offer their members essentially identical benefits,
irrespective of contributions, and they were bound together in a type of
community founded on the basis of solidarity which enabled an equalisa-
tion of costs and risks between them and they did not compete with one
another or private institutions,?® they fell on the Poucet and Pistre side of
the line and so their activity could not be regarded as economic in nature.
On the other hand, in Wouters8” the Court said that because a profession-
al regulatory body such as the Bar of the Netherlands was neither fulfilling
a social function based on the principle of solidarity nor exercising powers
which were typically those of a public authority, it did engage in an eco-
nomic activity and so was subject to Community law.

This brief review shows that the Court has used the solidarity principle to
ensure that Community law does not have the effect of eroding some of the
EU’s broader social policy objectives ,3® which of course include solidarity. In
this way the principle of solidarity has reinforced the principle of subsidiari-
ty—the local provision of services and facilities has largely been preserved
from the reach of European Community law—in the name of solidarity.

Making pro-active use of solidarity

While the defensive use of the solidarity principle is now reasonably well
established, it is in the field of EU citizenship that the Court has introduced

occupational diseases; Case C-355/00 Freskot AE v Elliniko Dimosio [2003] ECR 1-5263 the
term undertaking within the meaning of Art 87 of the Treaty did not cover a body such as
ELGA (Greek organisation for agricultural insurance) in respect of its activities under the com-
pulsory insurance scheme against natural risks; Case T-319/99 FENIN v Commission [2003]
ECR II-357 concerning the bodies which run the Spanish national health system; Joined Cases
C-266/04 to 270/04, C-276/04 and C-321/04 to C-325/04 Nazairdis SAS v Organic [2005]
ELR I-000 concerning a basic social security scheme founded on a solidarity mechanism.

85 Para S1.

86 Paras 51-53.

87 Case C-309/99 Wouters, Savelbergh, Price Waterhouse Belastingadviseurs BV v Algemene
Raad van de Nederlandse Orde van Advocaten [2002] ECR [-1577 para 58. See also Case
C-55/96 Job Centre Coop Arl [1997] ECR I-7119.

88 See, eg, Case C-67/96 Albany International BV v Stichting Bedrijfspensioenfonds
Textielindustrie [1999] ECR 1-5751 para 59:

It is beyond question that certain restrictions of competition are inherent in collective
agreements between organisations representing employers and workers. However, the
social policy objectives pursued by such agreements would be seriously undermined if man-
agement and labour were subject to Art [81(1)] of the Treaty when seeking jointly to adopt
measures to improve conditions of work and employment

Joined Cases C-270/97 and C-271/97 Deutsche Post v Sievers [2000] ECR 1-929 para 57

on Art 141 on equal pay where the Court said that:

[T]he economic aim pursued by Art [141] of the Treaty, namely the elimination of distor-
tions of competition between undertakings established in different Member States, is sec-
ondary to the social aim pursued by the same provision, which constitutes the expression
of a fundamental human right.
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a more ambitious and positive use of the concept: to impose financial obli-
gations on the host state to provide certain benefits to the migrant citizen.%’
This was first seen in Grzelczyk.”® Grzelczyk, a French national studying at
a Belgian university, supported himself financially for the first three years
of his studies but then applied for the minimex (the Belgium minimum in-
come guarantee) at the start of his fourth and final year. While Belgian stu-
dents could receive the benefit, migrant students could not.”! As a result,
Grzelczyk suffered (direct) discrimination contrary to Article 12.92 The
Court said that Grzelczyk, a citizen of the Union, could rely on Article 12
in respect of those situations which fell within the material scope of the
Treaty®3 which included those situations involving ‘the exercise of the funda-
mental freedoms guaranteed by the Treaty and those involving the exercise of
the right to move and reside freely in another Member State, as conferred by
Article [18(1)] of the Treaty’.*

The Court then considered the limits laid down in the residence direc-
tives, in particular the limits imposed by Article 1 of the Students’ Directive
93/96 which requires migrant students to have sufficient resources when
exercising the rights of free movement. The Court said that while a Member
State could decide that a student having recourse to social assistance no
longer fulfilled the conditions of his right of residence and so could with-
draw his residence permit or decide not to renew it,”> such actions could not
be the automatic consequence of a migrant student having recourse to the
host State’s social assistance system.’® The Court continued that beneficiar-
ies of the right of residence could not become an ‘unreasonable’ burden on
the public finances of the host State.”” Therefore, the Belgian authorities
had to provide some temporary support (the minimex) to the migrant citi-
zen, as they would to nationals, given that there existed ‘a certain degree of
financial solidarity’ between nationals of a host Member State and nation-
als of other Member States.”® In other words, due to this ‘certain degree of
financial solidarity’ between the Belgian taxpayer and the French migrant
student, derived from their common (EU) citizenship, the student could
enjoy the social benefit but only for so long as the student did not become

89 While I shall focus on the position of migrant EU citizens, there is also solidarity between
EU nationals and nationals benefitting form association agreements, although the details of
this are less clear: Case C-257/99 R v Secretary of State for the Home Department, ex p
Barkoci and Malik [2001] ECR I-000 para 78 ‘with a view to respecting human dignity and
demonstrating solidarity’.

90 Case C-184/99 [2001] ECR 1-6193.

1 Para 29.

92 Para 30.

93 Para 32.

94 Para 33, citing Case C-274/96 Bickel and Franz [1998] ECR 1-7637.

95 Para 42.

96 Para 43.

97 Para 44.

98 Ibid.
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an unreasonable burden on public finances. In Bidar®® the Court built on
the ruling in Grzelczyk to justify finding that the UK was obliged to treat
legally resident migrants equally with nationals in respect of access to main-
tenance grants and loans. However, the Court said that the UK would be
justified in imposing a three residence requirement before the individual
could claim maintenance grants and loans.

The solidarity principle also helps to explain Baumbast.'%° Baumbast was
a German national who had been working in the UK and continued resid-
ing there with his family once his work in the EU had ceased. While he had
sufficient resources for himself and his family, his German medical insur-
ance did not cover emergency treatment in the UK, as required by Directive
90/364 on persons of independent means.'°! For this reason the British
authorities refused to renew his residence permit. The Court said that he
could rely on his directly effective right to reside under Article 18(1) but this
right had to be read subject to the limitations laid down in the residence
directives.!02 It then qualified this remark by adding that the limitations and
conditions referred in Article 18(1) had to be applied ‘in compliance with
the limits imposed by Community law and in accordance with the general
principles of that law, in particular the principle of proportionality’.193 It
concluded that, given neither Baumbast nor his family had become a finan-
cial burden on the state, it would amount to a disproportionate interference
with the exercise of the right of residence if he were denied residence on the
ground that his sickness insurance did not cover the emergency treatment
given in the host Member State.'%* When viewed through the lens of soli-
darity, it could be argued that there was a sufficient degree of solidarity
between Baumbast and the British taxpayer to justify him (and his family)
receiving emergency medical treatment on the NHS.

The reliance on the solidarity principle to justify imposing additional
financial obligations on the host state in respect of EU migrants is a remark-
able development. It raises the question of whether solidarity can be
invoked by all EU migrants, including those who have recently arrived in

99 Case C-209/03 R (on the application of Danny Bidar) v London Borough of Ealing,
Secretary of State for Education and Skills, judgment of 15 March 20035, not yet reported.

100 Case C-413/99 Baumbast and R v Secretary of State for the Home Department [2002]
ECR I-7091. See also the reference in Para 44 of Grzelczyk to Dirs 90/364 and 90/365 which,
like Dir 93/96, ‘accepts a certain degree of financial solidarity’. See also AG Geelhoed’s com-
ments in Bidar para 31:

The notion of ‘unreasonable burden’ is apparently flexible and, according to the Court,
implies that Directive 93/96 accepts a degree of financial solidarity between the Member
States in assisting each other’s nationals residing lawfully in their territory. As the same
principle is at the basis of the conditions imposed by Directive 90/354, there is no reason
to presume that this same financial solidarity does not apply in that context too.

101 Para 88. See also Case T—-66/75 Hedwig Kuchlenz-Winter v Commission [1997] ECR
1I-637 paras 46-7.

102 Para 90.

103 Para 91.

104 Para 93.



172 Catherine Barnard

the host state, especially those seeking education.!?® Bidar suggests that the
answer is no: that only those who enjoy a certain degree of integration in
the host state can expect equal treatment in respect of certain benefits like
maintenance grants and loans. In paragraph 56 the Court referred to the
need for Member States to show ‘a certain degree of financial solidarity
with nationals of other Member States’ in the organisation and application
of their social assistance systems. It then continued in paragraph 57 that:

In the case of assistance covering the maintenance costs of students, it is thus
legitimate for a Member State to grant such assistance only to students who have
demonstrated a certain degree of integration into the society of that State.
(emphasis added)

The Court then makes clear that length of residence is a key indicator of
integration:!%¢

[TThe existence of a certain degree of integration may be regarded as established
by a finding that the student in question has resided in the host state for a certain
length of time.

Thus, Bidar emphasises a ‘quantitative’ approach:!%7 the longer migrants
reside in the Member State, the more integrated they are in that state and
the greater the number of benefits they receive on equal terms with
nationals. The corollary of this is that in respect of newly arrived migrants
there is insufficient solidarity between them and the host state taxpayer to
justify requiring full equal treatment in respect of social welfare benefits.
This was the view taken by Advocate General Ruiz-Jarabo Colomer in
Collins.'%8 Collins, who was Irish, arrived in the United Kingdom and
promptly applied for a job-seeker’s allowance (JSA) which was refused on
the grounds that he was not habitually resident in the UK. The Advocate
General distinguished the facts of Grzelczyk!?® (and the Court’s reference

105 See AG Geelhoed’s opinion in Case C—413/01 Franca Ninni-Orasche v Bundesminister fiir
Wissenschaft, Verkebr und Kunst [2003] ECR 1-13187 where he referred to the need for a
minimum degree of financial solidarity towards those residents who are students but holding
the nationality of another Member State and concluded that a resident like Mrs Ninni-Orasche
with a ‘demonstrable and structural link to Austrian society’ could not be treated in Austria
‘as any other national of a third country’ (para 96). This is particularly so in the field of edu-
cation where, as AG Geelhoed noted in Case C-224/98 D’Hoop [2002] ECR 1-6191 para 41
European integration has created an environment conducive to transnational education. Inter-
state education is, moreover, viewed as an important instrument in promoting mutual solidar-
ity and tolerance as well as the dissemination of culture throughout the European Union.

106 Para 59. See also AG Geelhoed’s remarks in Case C-413/01 Ninni-Orasche v Bundes-
minister fiir Wissenschaft [2003] ECR I-13187 paras 90-91. For an emphasis on the contex-
tual approach which takes account of length of residence and degree of integration, see AG
Ruiz-Jarabo Colomer’s opinion, in Case C-138/02 Brian Francis Collins v Secretary of State
for Work and Pensions [2004] ECR 1-000 paras 65-67.

107 This idea is developed further in Barnard, Bidar (2005) 42 CML Rev 1465.

108 Case C-138/02 Brian Francis Collins v Secretary of State for Work and Pensions [2004]
ECR I-000.

109 Para 66.
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to solidarity) and concluded that Community law did not require the ben-
efit to be provided to a citizen of the Union who entered the territory of a
Member State with the purpose of seeking employment while lacking any
connection with the state or link with the domestic employment market.!1?
The Court decided the case on a different basis but reached the same con-
clusion.

Even in cases where the Court does not make express reference to the sol-
idarity principle, as in Trojani,''! solidarity resonates in the background.
Trojani, a French national, was a short-term resident in Belgium. He had
been living in a Salvation Army hostel where, in return for board and lodg-
ing and some pocket money, he did various jobs for about 30 hours a week
as part of a ‘personal socio-occupational reintegration programme’.'!2 As
with Grzelczyk, Trojani was denied the minimex on the grounds that he
was neither Belgian, nor a worker under Regulation 1612/68. While the
Court of Justice left it up to the national court to decide whether Trojani
was in fact a worker, it did consider the rights he might enjoy from being a
citizen. The Court said that while he did not derive the right to reside in
Belgium from Article 18, due to his lack of resources,'!? since he was law-
fully resident in Belgium he could benefit from the fundamental principle of
equal treatment laid down in Article 12.

This raises the question as to the basis for assuming that the host state
(and in particular the host state taxpayer) should pay benefits to the
migrant indigent citizen. The answer would seem to lie in some, albeit atte-
nuated and unarticulated, notion of solidarity between those who are citi-
zens of the Union. If this is the case then solidarity assumes considerable
political, financial and legal significance. But where and how is its meaning
being discussed? It is in this context that a consideration of solidarity as a
tool of new governance becomes particularly pertinent.

SOLIDARITY AS A TOOL OF NEW GOVERNANCE?

As the previous sections have shown, the most striking feature of the use
of solidarity is its very flexibility: it is capable of being used by a variety of
actors (the EU institutions, the Member States and private parties) in a vari-
ety of ways (positively, to impose obligations on states, individuals and
undertakings, and negatively to protect the erosion of individual rights). It
is also multi-level: it is used vertically and horizontally. Its vertical use can
be seen in the way it facilitates relations between the EU institutions and the
Member States (the Article 10 usage), between EU institutions and sub-
national actors (especially in the context of regional aid), between the state

110 Para 76.

11 Case C-456/02 Trojani v Centre public d’aide sociale de Bruxelles [2004] ECR I-000.
112 Para 9.

113 Para 36.
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and its own nationals (Poucet and Pistre), and between the state and
migrant nationals (Grzelczyk and beyond). Its horizontal use can be seen in
the way it facilitates relations between states (again this can be seen in the
context of Article 10 usage), and relations between private parties in the
national context (between workers in pension schemes) and in the transna-
tional context (between producers in the steel, agriculture, fisheries and
transport sectors). And these usages and levels are themselves interdepen-
dent, not least because they are all conducted with the framework of
European Community law.

The flexible, multi-level context in which solidarity operates suggests that
solidarity has much in common with the more familiar new governance
tool, subsidiarity. Yet, the two principles are different: while subsidarity is
about power sharing, solidarity concerns burden sharing and burden shar-
ing has direct financial implications. This means that there should be debate
and deliberation about the meaning of solidarity. To what extent is this
happening? In those areas where we have identified a ‘softer’ use of the sol-
idarity principle and the EU institutions, especially the Commission, have
precipitated discussion, then the process does have a structured deliberative
quality. For example, in its Communication on the Social Policy Agenda'!*
the Commission identified the need to make ‘social dialogue at all levels’
contribute to the challenges of promoting ‘competitiveness and solidarity
and the balance between flexibility and security’. It then outlined action to
be taken:

—Consulting the social partners at European level with a view to identi-
fying areas of common interest including those offering the best possi-
bilities for collective bargaining;

—Closely monitoring and continuously updating the study on represen-
tativeness of social partners at European level;

—Launching a reflection group on the future of industrial relations;

—Promoting interaction between social dialogue at European and
national level through national round tables on issues of common
interest (work organisation, future of work, new forms of work);

—Reviewing with the social partners the functioning of the social dia-
logue structures (at both cross-industry and sectoral levels) and, if nec-
essary, propose adaptations;

—Invite social partners to develop their own initiatives in areas of their
responsibility to adapt to change.

A similar desire for discussion and engagement can also be detected in the
Union’s Cohesion Policy for 2006 and beyond. According to its Regional
Policy website,'™> the Commission welcomed discussion on the new Policy.

114 COM(2000)379, 23.
15 <http://europa.eu.int/comm/regional_policy/debate/forum_en.htm>
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It said that following the publication of the Second Cohesion report in 2001
which contained a list of 10 questions for debate,!1¢ there followed a ‘live-
ly debate’ among Member States, regional authorities, economic and social
actors and European citizens, the contributions to which were all published
on the website. In the light of this debate, the Commission adopted its third
Cohesion Report followed by a proposal for new legal instruments.

It is difficult to assess just how influential the public debate has been on
shaping the Commission’s final proposals but at least there has been some
attempt to engage with the relevant actors to give concrete meaning to sol-
idarity in the regional context. However, where the Court draws on the
principle of solidarity, the same wide-ranging debate is simply not available.
Decisions such as those in Grzelczyk may precipitate knee-jerk, often hos-
tile reaction from the press,!!” but this can scarcely count as deliberation.
On the other hand, when scrutinised from a deliberative perspective, the
Court’s judgments do create space for Member States at least to articulate
their views on solidarity and proportionality. The decision in Collins,'

116 The questions are:

(1) How is it possible to further economic convergence and preserve the European
model of society?

How should Community policies be made more coherent? How should the contri-
bution of other Community policies to the pursuit of cohesion be improved?

(3) How should cohesion policy be modified in preparation for an unprecedented
expansion of the Union? Should cohesion policy also address territorial cohesion in
order to take better account of the major spatial imbalances in the Union?

(4) How can cohesion policy be focussed on measures which have a high Community
added value ?

(5) What should be the priorities to bring about balanced and sustainable territorial
development in the Union?

(6) How should the economic convergence of lagging regions of the Union be encour-
aged?

(7) What kind of Community intervention is required for other regions?

(8) What methods should be used to determine the division of funds between Member
States and between regions?

(9) What principles should govern the implementation of Community intervention?

(10) What should be the response to increased needs with regard to the economic, social
and territorial dimensions of cohesion?

17 See, eg, the recent concerns reported in the British press about the ‘influx of students
from the accession countries’. A report form the Higher Education Policy Institute
<http://www.hepi.ac.uk/> articles predicted that 30,000 students will arrive from the accession
countries and that this is ‘likely to increase competition for places ... If the government does
not provide the extra places, some of these will be displacing UK students’. Recent reports in
the British press suggested that it would cost £900 million a year to educate EU students in
British universities, a figure expressly rejected by Alan Johnson, the Minister for Higher
Education who suggested a figure of around £30 million: Letter to The Times (4 Feb. 2004) p
19. For a flavour of the debate, see L Clark, ‘Britain faces huge bill for upkeep of students from
EU’ Daily Mail (22 Mar 2004) p 2.

18 Case C-138/02 Brian Francis Collins v Secretary of State for Work and Pensions [2003]
ECR I-000. See also AG Geelhoed’s Opinion in Case C-413/01 Franca Ninni-Orashe v
Bundesminister fiir Wissenschaft, Verkbr und Kunst [2003] ECR 1-13187 para 86 where he
highlighted the ‘specific circumstances’ of Grzelczyk in comparison with the newly arrived Mrs
Ninni-Orasche.

(2
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concerning the Irish work seeker, illustrates how this might occur. It will be
recalled that Collins was refused job-seeker’s allowance on the grounds that
he was not habitually resident in the UK.

The Court said that, as a work seeker and a Union citizen he was entitled
to benefits of a ‘financial nature intended to facilitate access to employment
in the labour market of a Member State’. It then subjected the ‘habitual res-
idence’ requirement to a conventional discrimination analysis. It noted that
because the rule disadvantaged those who had exercised their rights of free
movement it would be lawful only if the UK could justify it based on objec-
tive considerations unrelated to nationality and proportionate to the aim
of the national provisions. Following D’Hoop,'!® the Court accepted that
it was legitimate for a national legislature to wish to ensure that there was
a genuine link between the person applying for the benefit and the employ-
ment market of that state, and that the link could be determined by estab-
lishing that the claimant has ‘for a reasonable period, in fact genuinely
sought work’ in the UK. Thus, the Court accepted the UK’s arguments that
there were limits to a state’s obligation to pay benefits to all migrants but
required the state to articulate the conditions for access to the benefit. It
said that while the residence requirement was appropriate to attain the
objective it was only proportionate if it rested on clear criteria known in
advance, judicial redress was available and the period of residence was not
excessive.

Thus, the consequence of decisions such as Collins and Grzelczyk is that
they place the onus on the host Member State to explain the reason for lim-
iting the availability of the benefit to the migrant, to articulate what is
meant by ‘unreasonable burden’ and to explain why steps taken by the state
are proportionate. In this way, it could be argued that the Court is impos-
ing an obligation on Member States to give reasons for its decisions and in
so doing, proceduralises the approach to solidarity.

CONCLUSIONS

Solidarity can be viewed as a tool of new governance, helping to shape poli-
cies in other areas and as a linchpin to justify legislative decisions on burden
sharing. However, as we have also seen, its presence in the ECSC Treaty sug-
gests that it is not all that ‘new’, albeit its recent use by the Court, at a time
when governance is under the spotlight, makes it a subject worthy of study.
Solidarity can also be seen as benefiting from new governance mecha-
nisms—in particular deliberation—to give it substance, shape and meaning.
In respect of decisions which impact on national welfare states, this is of
particular importance. If national populations perceive that decisions are

19 Case C-224/98 [2002] ECR [-6191.
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taken in the name of solidarity between Union citizens by officials in
Luxembourg or Brussels but without any involvement from national or
sub-national actors this could undermine the already diffuse sense of soli-
darity between those citizens. On the more positive side, if the EU is to have
a genuine social face to complement the single market, a Union informed by
the values of solidarity, whose meaning is developed through a constant dia-
logue with the various actors is surely better than one which is not.
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The European Union and the
Governance of Health Care

TAMARA K HERVEY

INTRODUCTION

ITHIN THE EUROPEAN Union (EU), the organisation and delivery

of health care services is the responsibility of the Member States.

So affirm both the EU’s Constitutional Treaty! and its ‘constitu-

tional court’, the European Court of Justice.> Yet the case study described
in this chapter paints quite a different picture, in which the European Union
is becoming increasingly involved in the governance of health care. Here,
‘governance’ means the use of legal and political authority, wealth and infor-
mation, to exercise control in the management of relationships and resources
in the pursuit of social and economic ends.? Through the health care case
study, the chapter explores the changing roles of law in EU governance
processes and the EU’s constitutional construct, and highlights some uncer-
tainties or problems with our understandings of ‘new’ governance in the EU.
Health care makes a good case study for three main reasons. First, health
care is a field of governance in which (any significant) EU activity and
involvement is relatively new. This allows isolation and analysis of particu-
lar ‘moments of governance’ or catalysts for emerging processes, at least to
some extent free from the ‘background interference’ of several years of EU

T Art III-278(7) CT.

2 See, for instance, Case 238/82 Duphar [1984] ECR 523, para 16; Cases 159 & 160/91
Poucet and Pistre [1993] ECR 1-637, para 6; Case C-70/95 Sodemare [1997] ECR 1-33935, para
27; Case C-120/95 Decker [1998] ECR 1-1831, para 21; Case C-158/96 Kohll [1998] ECR
1-1931, para 17; Case C-157/99 Geraets-Smits and Peerbooms [2001] ECR 1-5473, para 44.

3 In the EU context, the term ‘governance’, as opposed to ‘government’, is useful as it avoids
the implication that the EU is, or is becoming, or should become, a (federal) state. More impor-
tantly, it also allows us to capture the rich insights of political science literature, such as that
on policy-networks, and multi-level governance, and to move away from an exclusive focus on
the ‘classic Community method’ of governance, as outlined in the Commission’s European
Governance: A White Paper COM(2001)428. See J Scott and DM Trubek, ‘Mind the Gap:
Law and New Approaches to Governance in the European Union’ (2002) 8 European Law
Journal 1; C Scott, “The Governance of the European Union: The Potential for Multi-Level
Control’ (2002) 8 European Law Journal 59.
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governance activity. Second, health care is a field which presents complex
problems, especially in the context of the various challenges to the
‘European social model’ that currently occupy national social welfare sys-
tems in European states. Considering the EU’s involvement here may illu-
minate the potential of different types of governance mechanisms, and
mixes of such modes of governance, in tackling such social problems.*
Third, many of the various EU ‘modes of governance™ are present in the
field. In the EU, health care is also a policy area in which governance can
be said to be strongly ‘multi-level’, in the sense of involving interactions
between sub-national, national, EU, and transnational institutions and
actors. The case study shows the operation of various different modes and
levels of governance within the lens of one policy area of activity.
Following this brief introduction, the main body of the chapter is a narra-
tive exploration of the explosion in EU involvement in the governance of
health care. The starting point for the narrative is a relatively recent develop-
ment in EU internal market litigation (the Kohll litigation). After explaining
the significance of this litigation, as a catalyst for the inception of various
other governance processes, the narrative traces each, by reference to the doc-
umentary records. The modes of governance at issue include harmonising
regulation; explicit constitutional reform (the Constitutional Treaty); a
proposed ‘open method of coordination’; ‘persuasive convergence’ through
EU-coordinated cooperation; and funding, information collection and dis-
semination. The chapter then considers the different and changing roles for
(constitutional) law within these various modes of governance, noting in par-
ticular that ‘traditional’ conceptualisations of EU ‘constitutional law’ capture
only part of the story about governance processes applicable to health care in
the EU. Finally, the chapter touches on a number of hermeneutical and nor-
mative problems that arise for EU legal scholars from the specifics of the case
study. Many of these have echoes in the other contributions to this collection.

THE EUROPEAN UNION AND THE GOVERNANCE
OF HEALTH CARE

The starting point for this chapter’s story of EU health care governance is a
relatively recent development in EU internal market litigation, concerning
the freedom to receive and provide cross-border services within the EU (the
Kohll litigation).® In adopting this as the starting point for the narrative, the

4 Many of the chapters in this volume deal with the question of ‘hybridity’ between old and
new governance forms. See the Introduction for an overview.

5 See also T Hervey and ] McHale, Health Law and the European Union, (Cambridge: CUP,
2004) ch 2.

¢ There are other related litigation developments, in fields such as the free movement of goods
(Case 215/87 Schumacher [1989] ECR 617; Case C-120/95 Decker [1998] ECR 1-1831); free
movement of health care services themselves across borders (Case C-322/01 Deutcher
Apothekerverband v 0800 DocMorris and Waterval 11 [2003] ECR 1-14887; and, potentially,
EU competition law (but see Cases C-264/01, C-306/01, C-354/01 and C-355/01 AOK
Bundesverband and others [2004] ECR 1-2493.
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case study foregrounds certain processes of ‘hard’ law, in particular that of
adjudication, rather than other explanatory factors, for instance those
focused more on ‘softer’ legal mechanisms, or indeed political power. The
reference to internal market litigation situates the analysis, at least at its
inception, within the assumptions of ‘traditional’ EU constitutionalism, and
the ‘classic Community method’ of governance.” Here, the EU’s constitu-
tion operates in a ‘top-down’ mode, with distinct spheres of competence
between EU institutions and those of the Member States and regional or
even local actors. Indeed, much of the negative response to the (actual or
potential) substantive outcomes of the Kohll litigation® can only be under-
stood within this traditional framework.

However, in this study, the Kohll litigation is not read as the end point or
outcome, but rather as a key catalyst for the inception of various other
(‘new’ and also less new) governance processes, which, if carried through,
will alter the conceptual map within which we situate 