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Introduction: the spread of liberal democracy and its

implications for international law

Gregory H. Fox and Brad R. Roth

      

Prior to the events of –, “democracy” was a word rarely found in
the writings of international lawyers. Most scholars, and certainly most
States, accepted the  view of the American Law Institute that “inter-
national law does not generally address domestic constitutional issues,
such as how a national government is formed.”1 Apart from its use in
resolutions repudiating “alien, colonial, and racist” domination, the
term “democratic” appeared in collective pronouncements as a mere
platitude, so abstract as to encompass opposite interpretations. Although
human rights instruments such as the International Covenant on Civil
and Political Rights (ICCPR) had long provided for a right to political
participation, the diversity (and, in the case of Cold War participants,
mutual hostility) of governmental systems in the international “commu-
nity” had precluded consensus on the specifications of this right.2

Moreover, any assertion of a determinate “right to democratic govern-
ance” would have suggested criteria of governmental legitimacy at odds
with the “effective control” doctrine that had long prevailed in the rec-
ognition practices of most States and intergovernmental organizations.

The United Nations, an organization founded on the principle of the
sovereign equality of ideologically diverse States, seemed an unlikely
vehicle to further a specific mode of internal governance. Although the
UN had an extensive history of monitoring elections and referenda in
States emerging from colonialism, it did not send a monitoring mission



1 American Law Institute, Restatement (Third) of the Foreign Relations Law of the United States, § ,
comment e ().

2 See generally Henry J. Steiner, “Political Participation as a Human Right,” Harvard Hum. Rts. Y.B. 
(), p. . The impression that participatory rights could not transcend ideological conflict was
reinforced by the US Government’s invocations of that right in support of Cold War policies. See,
e.g., Cynthia Brown, ed., With Friends Like These: The Americas Watch Report on Human Rights & US
Policy in Latin America (New York: Pantheon Books, ), pp. –.



to a sovereign State until the  elections in Nicaragua.3 Even after the
UN Security Council began using its long-dormant Chapter  powers
to address humanitarian catastrophes arising from civil conflict, there
seemed little prospect that the organization would get into the business
of imposing solutions to internal power struggles, let alone that it would
invoke liberal–democratic criteria in dictating outcomes. Regional inter-
governmental organizations, despite occasional rhetorical commitments
to political democracy,4 appeared scarcely more disposed to enter the
fray.

Whatever one is to make of developments in the s, it is now clear
that international law and international organizations are no longer
indifferent to the internal character of regimes exercising effective
control within “sovereign” States. In region after region, political change
has swept through the former bastions of authoritarian and dictatorial
rule, offering the promise, if not always the reality, of democratization,
and this development has been reflected in international institutions.
The status and determinacy of the right to political participation have
been enhanced by pronouncements of the ICCPR Human Rights
Committee,5 the European and Inter-American Commissions on
Human Rights,6 the Organization of American States (OAS),7 the
Organization for Security and Cooperation in Europe (OSCE),8 and the
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3 See Yves Biegbeder, International Monitoring of Plebiscites, Referenda and National Elections (Dordrecht:
Martinus Nijhoff, ).

4 The  Charter of the Organization of American States declares that “representative democ-
racy is an indispensable condition for the stability, peace and development of the region.” The
 European Convention for the Protection of Human Rights and Fundamental Freedoms
states in its preamble that “an effective political democracy is essential to the protection of fun-
damental freedoms.”

5 Human Rights Committee, General Comment  (), UN Doc. CCPR/C//Rev./Add.
(); Bwalya v. Zambia, Commun. No. /, UN Doc. CCPR/C//D// (),
reprinted in Hum. Rts. L.J.  (), p.  (opining against the barring of electoral candidates who
are not members of the ruling party).

6 See Greek Case,  YB. Eur. Conv. on H.R. ,  (Eur. Comm’n. of Hum. Rts.); Case of the
Socialist Party and Others v. Turkey, Case No. /// (ECHR ); Mexico Elections
Decision, Cases , , , Inter-Amer. Comm’n on Hum. Rts. , ,
OEA/Ser.L/V/., doc. , rev.  ().

7 See AG/RES  (XXI-/) (th plen. sess., June , ) (‘Representative Government” reso-
lution coinciding with the “Santiago Commitment to Democracy and the Renewal of the Inter-
American System”); OEA/Ser.P/AG/Doc. (XVI-E/) (Dec. , ) (Charter amendment
providing for suspension from participation in the OAS General Assembly of a state whose dem-
ocratically elected government is forcibly overthrown).

8 See Conference on Security and Co-operation in Europe, Document of the Moscow Meeting,
Oct. , , paras. ., ., ILM  (), pp. ,  (condemning forces seeking to over-
throw a freely and fairly elected government and pledging to “support vigorously, in accordance
with the Charter of the United Nations,” the “legitimate organs” of that State).



UN General Assembly.9 The UN and other intergovernmental organ-
izations have invested heavily in the crafting and monitoring of electo-
ral processes in many nations across the globe.10 On two occasions, the
international community has responded vigorously to military coups
against elected governments, endorsing the use of external armed force
to restore the deposed governments of Jean-Bertrand Aristide in Haiti
in  and Ahmad Tejan Kabbah in Sierra Leone in .11 So com-
monly espoused is the commitment to democratic institutions that the
UN Secretary-General could assert in  as “an established norm” the
view that “military coups against democratically elected Governments
by self-appointed juntas are not acceptable.”12

In , the UN Commission on Human Rights, by a vote of -
with two abstentions (China and Cuba), promulgated a resolution
affirming that “democracy fosters the full realization of all human
rights,” and enumerating a list of “rights of democratic governance”
that includes familiar ICCPR rights as well as “transparent and account-
able governmental institutions.”13 The resolution is entitled “Promotion
of the Right to Democracy,” although the inclusion in the title of the
term “right to democracy,” mentioned nowhere in the text, was itself the
subject of a separate vote that drew  nays and  abstentions, with
several States expressing doubts as to democracy’s legal status as a
right.14

Regardless of whether the Commission ever reaches consensus on this
question, its increasingly frequent call for States to “democratize” made
it virtually inevitable that the Commission would address the status of
democracy directly.15 In the same  session, for example, the
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19 See, e.g., GA Res. / () (on “Enhancing the effectiveness of the principle of periodic and
genuine elections”). 10 See generally, Biegbeder, supra note .

11 See SC Res.  () (authorizing armed intervention in Haiti); UN Doc. S/PRST//
(Security Council Presidential Statement welcoming the removal of the Sierra Leonean junta);
SC Res.  () (commending ECOWAS after the fact for its role in the Sierra Leonean tran-
sition).

12 Annual Report of the Secretary-General on the Work of the Organization, UN Doc A//,
para.  ().

13 UNCHR Res. /, paras.  and , U.N. Doc. E/CN./RES// (April , ).
14 U.N. Doc. E/CN./.SR. (April , ), paras. – (India),  (Pakistan),  (Mexico),

– (Cuba),  (Russian Federation),  (Indonesia),  (China).
15 In the  session alone such language appeared in the following country-specific resolutions:

UNCHR Res. /, para. , UN Doc. E/CN./Res// (April , ) (Cuba);
UNCHR Res. /, para. , UN Doc. E/CN./Res// (April , ) (Afghanistan);
UNCHR Res. /, para. (c), UN Doc. E/CN./Res// (April , ) (Sudan);
UNCHR Res. /, para. (c), UN Doc. E/CN.// (April , ) (Myanmar);
UNCHR Res. /, para. (c), UN Doc. E/CN./Res// (April , ) (Federal
Republic of Yugoslavia, Republic of Croatia and Bosnia/Herzegovina); UNCHR Res. /,



Commission commended Nigeria for its “successful holding of free and
fair elections, on the basis of democratic principles. . . .”16 This followed
on its call in the prior year for Nigeria “to take concrete and credible
steps to restore democratic government without delay.”17 The many
caveats expressed by States voting for the “Right to Democracy” resolu-
tion may arguably have the effect of exposing a hollowness at the core
of resolutions such as these. On the other hand, in context, it seems clear
that most of the Commission’s calls for “democratization” in particular
countries refer to elections and to rights associated with those elections
being considered “free and fair.”

There can be little doubt that this unprecedented international atten-
tion to the internal governing structures of States has significant impli-
cations for the current content and future direction of international law.
There remains substantial disagreement, however, as to what those
implications are.

At the core of this book is the question of whether there can mean-
ingfully be said to be, in Thomas Franck’s pioneering words, a “demo-
cratic entitlement” in international law.18 This question prompts a series
of further questions as to the purported norm’s content, justification,
and consequences. For example, is the concept of democracy amenable
to embodiment in an international legal standard? Does the “demo-
cratic entitlement” require States to permit overtly anti-democratic
forces to contest for power? Does the much-touted (and much-debated)
observation that democracies do not go to war with one another (the so-
called “democratic peace” thesis) enhance the legal basis for promoting
the spread of democracy? To what extent have intergovernmental
organizations such as the Organization of American States affirmed the
promotion of democracy within member States as a legitimate (or
imperative) function? Has democratic governance emerged in State
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Footnote  (cont.)
para. , UN Doc. E/CN./RES// (April , ) (Equitorial Guinea); UNCHR Res.
/, para. (d), UN Doc. E/CN./RES// (April , ) (Democratic Republic of
Congo); UNCHR Res. /, para. , UN Doc. E/CN./RES// (April , )
(Cambodia); UNCHR RES. /, para. , UN Doc. E/CN..RES// (April , )
(Haiti). For a list of General Assembly resolutions along the same lines, see Gregory H. Fox, “Self-
Determination in the Post-Cold War Era: A New Internal Focus?” Mich. J. Int’l L.  (), ,
p.  n..

16 UNCHR Res. /, para. , UN Doc. E/CN./Res// (April , ).
17 UNCHR Res. /, para. (f), UN Doc. E/CN./Res// (April , ).
18 Thomas M. Franck, “The Emerging Right to Democratic Governance,” Am. J. Int’l L.  (),

p. .



practice as a criterion for the recognition of States and governments?
Does the goal of promoting democracy qualify the legal duty of non-
intervention in the internal affairs of States?

In exploring some of the central aspects of the relationship between
democratic governance and international law, this book reflects a diver-
sity of scholarly interpretations. The editors, who hold sharply contrast-
ing views on some of the most salient issues, have selected contributions
that reveal the logic of competing approaches, and that generate
dynamic tension rather than harmony. The book as a whole seeks not to
provide definitive answers, but to raise questions, and to lay a sound
scholarly foundation for future debate.

        

It once seemed incontrovertible that, given the range of ideologies and
institutional structures of member States, the international system was,
by its very nature, neutral on the subject of the internal character, let
alone legitimacy, of domestic regimes. The recent wave of democratiza-
tion, however, has had ramifications for the conduct of international
organizations, and consequently for international law.

The end of the Cold War occasioned a challenging new role for inter-
national organizations as architects for the rebuilding of shattered States
in the developing world. In countries from Nicaragua to El Salvador to
Cambodia to Angola to Bosnia, it has become almost a given that inter-
national organizations will culminate their efforts at national reconcilia-
tion with the holding of democratic elections. Not once has the
international community proposed that a new, post-conflict government
be chosen in any other way.19

What began as an adjunct to conflict resolution has grown to a
broader, institutionalized, legitimating function. Many international
organizations now maintain permanent electoral assistance divisions. In
 the United Nations Electoral Assistance Division received requests

The spread of liberal democracy 

19 See Report of the Secretary-General, Support by the United Nations System of the Efforts of
Governments to Promote and Consolidate New or Restored Democracies, UN Doc. A//
& corr.  (); Sonia K. Han, Note, “Building a Peace that Lasts: the United Nations and Post-
Civil War Peace Building,” N.Y.U. J. Int’l L. & Pol.  (), p. . Nonetheless, in Bosnia’s
Republika Srpska, the international community has shown a willingness to override electoral
outcomes where these have threatened to obstruct the implementation of the peace accord. See,
e.g., R. Jeffrey Smith, “Firing of Bosnian Serb President Fuels Tension,” The Washington Post (Mar.
, ), A.



for aid from twenty-four member States, most of them in Africa, and
most without the former predicate of a recently ended civil war.20

Between  and  the European Union (EU) provided electoral
assistance to forty-four different countries.21 Similar statistics could be
quoted for the OAS and the Office for Democratic Institutions and
Human Rights of the OSCE. Many of these missions end with the
organization determining whether the elections have been conducted
according to criteria of fairness that have essentially achieved boilerplate
status.22 Necessarily, a determination as to whether an election was con-
ducted properly speaks to the legitimacy of the purported victor’s
mandate to govern.

Such judgments sharply contradict the traditional international law
maxim that the selection of national leaders is quintessentially a matter
of exclusive domestic jurisdiction.23 At the same time, such develop-
ments must be seen in context: international organizations are now
involved in virtually every aspect of national policy-making, from bud-
geting priorities to labor issues to the eradication of official corruption.
It is not self-evident that a great legal distance exists between weighing
in on these important questions of policy and having a say in the selec-
tion of policy-makers themselves.

As notions of democratic legitimacy diffuse throughout the interna-
tional legal system, one can identify at least four broad justifications for
democratization as a concern of the international law. A crucial feature
of these justifications is that they do not simply repeat pro-democratic
arguments found in political theory. While some overlap with political
theory is certainly evident, these arguments also reflect the distinctive
interests of the international legal system. The arguments therefore
address not only the well-being of those living within democratic
systems, but the interests of outsiders as well.

The first justification is a perceived connection between competitive
multiparty elections and the range of other internationally protected
human rights. For reasons of Cold War politics – relating primarily to

 Introduction

20 Electoral Assistance Activities of the United Nations System (Electoral Assistance Division, United
Nations Department of Political Affairs, ), p. .

21 Report from the Commission on the Implementation of Measures Intended to Promote
Observance of Human Rights and Democratic Principles, COM() (), p. .

22 These are set out in detail in the UN Center for Human Rights’ Human Rights and Elections: A
Handbook on the Legal, Technical and Human Rights Aspects of Elections (Geneva: United Nations, ).

23 As Oppenheim stated in the first edition of his treatise: “The Law of Nations prescribes no rules
as regards the kind of head a State may have. Every State is, naturally, independent regarding
this point, possessing the faculty of adopting any Constitution according to its discretion,” Lasa
Oppenheim, International Law vol. , (), p. .



the impossibility of agreement that free and fair elections were a human
right on par with core norms such as the right against torture – these two
categories have been consistently described in discrete terms: democracy
and human rights.24 Nonetheless, international organizations increas-
ingly assert that a commitment to the principles of choice, transparency
and pluralism that mark political democracy is essential to securing an
institutionalized protection of other human rights.25 This is hardly a new
insight: the mutually reinforcing nature of broad political participation
and individual freedom has been a major theme in Western political
thought over the past two centuries.26

Second, democratization is increasingly regarded as a means of pre-
venting internal armed conflict, which in the s has been unrivaled
as the leading form of deadly strife.27 Democratization is said to address
the exclusionary politics lying at the heart of civil conflicts. As UN
Secretary-General Kofi Annan has stated, “in the absence of genuinely
democratic institutions, contending interests are likely to seek to settle

The spread of liberal democracy 

24 See Vienna Declaration and Programme of Action, UN Doc A/Conf. /, para.  ()
(“[t]he international community should support the strengthening and promoting of democracy,
development and respect for human rights”); Annual Report of the Secretary-General on the
Work of the Organization, UN Doc. A//, paras.  ff. (section of report entitled
“Governance, Human Rights and Democratization”); Case C-/, Portuguese Republic v.
Council of the European Union, – ECJ Rep. ,  () (Article () of the EC
Treaty “demonstrates the importance to be attached to respect for human rights and democratic
principles”); Case ., Inter-Am. Comm’n Hum. Rts. (Mexico), reprinted in Annual Report of the
Inter-American Commission on Human Rights,  (), pp. ,  (“[t]he close relationship
between representative democracy as a form of government and the exercise of the political
rights so defined, also presupposes the exercise of other fundamental rights”); Final Declaration
and Action Plan on Human Rights and Democracy of the Council of Europe’s Second Summit
Meeting of Heads of State and Governments  (), reprinted in Int’l Hum. Rts. Rep.  (),
p.  (reaffirming “attachment to the fundamental principles of the Council of Europe – plu-
ralist democracy, respect for human rights, the rule of law”).

25 Report of the Secretary-General: Supplement to Reports on Democratization, UN Doc.
A// (Annex), para.  () (“the practice of democracy is increasingly regarded as essen-
tial to progress on a wide range of human concerns and to the protection of human rights”);
Inter-American Commission on Human Rights, Ten Years of Activities – (), p.  (“the
democratic context is the necessary element for the establishment of a political society where
human rights can thrive to their fullest”).

26 See, e.g., James Madison, The Federalist, nos. , , in Michael Kammen, ed., The Origins of the
American Constitution: A Documentary History (New York: Penguin Books, ), pp. –, –;
Benjamin Constant, “The Liberty of the Ancients Compared with That of the Moderns,” in
Benjamin Constant, Biancamaria Fontana, trans., Political Writings (Cambridge University Press,
) pp. , ; John Stuart Mill, “Considerations on Representative Government,” in
Utilitarianism, On Liberty, and Considerations on Representative Government (London: J. M. Dent and Sons
Ltd., ), p. .

27 In approving an electoral monitoring mission at the end of a long and brutal civil war in Liberia,
for example, the Security Council declared “that the holding of free and fair elections as sched-
uled is an essential phase of the peace process in Liberia” SC Res.  (). See also SC Res.
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their differences through conflict rather than through accommoda-
tion.”28 In the Secretary-General’s words, “democratization gives
people a stake in society. Its importance cannot be overstated, for unless
people feel that they have a true stake in society lasting peace will not be
possible.”29

Third, and relatedly, democratization has been asserted as a key to
peace among States. The widely reported finding that democratic States
do not go to war with one another, though not uncontroversial in its par-
ticulars,30 has led many to link the international community’s security
interests to the promotion of democratic governance within States.

Finally, a range of emerging international norms, unrelated to
democratization, have come to rely upon implementation through dem-
ocratic processes. Three examples of this phenomenon can be found in
the international efforts to protect the environment, to fight official cor-
ruption, and to promote the rights of indigenous peoples.31 In each of
these cases, instruments establishing the regimes provide for the
maximum degree of popular participation in formulating strategies for
implementing a State’s international obligations. The instruments also
require the sort of transparent decision-making processes and free flow
of information that are typical of democratic systems.32

International organizations have used the limited carrots and sticks
available to tie progress in democratization to receipt of various inter-
national entitlements. Such devices have included links between democ-
ratization and recognition of new States and governments,33 the
withholding of development assistance to States unwilling to pursue
democratic reforms,34 and the conditioning of full membership in the
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Michael E. Brown, Sean M. Lynn-Jones and Steven E. Miller, eds., Debating the Democratic Peace
(Cambridge, Mass.: The MIT Press, ).

31 For an extended discussion of these points, see Remarks of Gregory H. Fox, “Implementing
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32 The United Nations Economic Commission for Europe, for example, has devoted an entire
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EU, OAS and MERCOSUR on the maintenance of political democ-
racy.35 One of the most interesting forms of this new conditionality is
the EU’s predicating its adherence to new treaty obligations on other
parties’ observance of democratic norms. All new EU treaties specify
observance of democratic principles as an essential element of the
accord, a material breach of which would permit the Union to suspend
compliance with its treaty obligations.36

Moreover, in the cases of Haiti (–) and Sierra Leone (–),
intergovernmental organizations not only denied delegation credentials
to military regimes that seized power from elected governments, but also
took direct action to reverse the coups by means of external armed force.
The Security Council directly authorized intervention in the former
case, and gave indirect, post hoc authorization to a regional organization
in the latter.37

In the Tinoco Arbitration, William Howard Taft famously held that
“non-recognition [of governments] on the ground of illegitimacy of
origin was not a postulate of international law and did not secure
general acquiescence.”38 Intervening events, however, have cast doubt
on this conventional wisdom, and have raised the question of the emer-
gence of a right to democratic governance in international law. Such an
emergent right, if established, is so thoroughly at odds with traditional

The spread of liberal democracy 

35 The Maastricht Treaty on European Union provides that democracy and respect for human
rights, as set forth in the European Convention on Human Rights, shall be pre-conditions for
membership in the European Union Treaty on European Union, Title I(F), ILM  () pp.
, . The Washington Protocol to the OAS Charter provides for the suspension from the
General Assembly of any member State whose democratically constituted government has been
overthrown by force. OAE/Ser.P, AG/doc. (-E/) rev.  (). MERCOSUR’s 
Protocol of Ushuaia provides that any disruption of democracy in a member State may lead to
the suspension of that State’s right to participate in MERCOSUR organs and a suspension of
its rights under the preferential trade instruments promulgated by the organization. Protocol de
Ushuaia Sobre Compromiso Democrático en el Mercosur, la Republica de Bolivia y la Republica de Chile, Arts.
 &  (), available at <www.idrc.ca/lacro/investigacion/mercosur.html>. The member
States of MERCOSUR are Argentina, Brazil, Paraguay, and Uruguay.

36 On the Inclusion of Respect for Democratic Principles and Human Rights in Agreements between the Community
and Third Countries, COM() (). Democratic principles are defined by reference to the
Helsinki Final Act, Aug. , , ILM , p. , and the OSCE Charter of Paris, Nov. , ,
ILM  (), p. . See Barbara Brandtner and Allan Rosas, “Human Rights and the External
Relations of the European Community: an Analysis of Doctrine and Practice,” Eur. J. Int’l L. 
(), pp. , –.

37 See note  supra. Though it is far from established that the forcible removal of democratic regimes
per se authorizes the Security Council to declare a “threat to the peace” under Article  of the
UN Charter, thereby suspending a State’s Article () entitlement to freedom from “intervention
in matters essentially within the domestic jurisdiction,” there can now be no question that a crisis
provoked by an interruption of democratic processes can lead to such a Security Council
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conceptions of State sovereignty as to augur a major transformation of
the ground rules of the international system.

        :   


Because the assertion of a “democratic entitlement” in international law
is grounded in the right to political participation as established in Article
 of the Universal Declaration of Human Rights (UDHR), Article 
of the ICCPR, and the counterpart articles of regional human rights
instruments, the questions posed by the thesis may, at first glance, appear
confined to the human rights treaty system. As that system provides for
only the most limited of remedies and notoriously lacks efficacious
enforcement mechanisms, one might well imagine that the specification
of its requirements in respect of political participation, as in respect of
freedom of speech or religion or association, would be a development of
limited significance to international law, organization, and relations
overall.

Yet the right to political participation, at least as interpreted through
the lens of the democratic entitlement, is unlike other human rights, for
its individual enjoyment is inseparable from its collective effect. One par-
ticipates in politics not solely (and usually not principally) for the fulfill-
ment derived from the activity, but for the opportunity to affect the
exercise of power in the polity. From the liberal–democratic perspective,
to have the individual right to political participation is to have the col-
lective right to oust a political leadership that fails to garner the support
of at least a plurality of one’s fellows. Article  of the UDHR, in a
manner strikingly dissimilar to that of the document’s other Articles and
that of the ICCPR, speaks not merely of the individual right to take part
in government, but also of the principle that “[t]he will of the people
shall be the basis of the authority of government.”39

If the very basis of the authority of government can be said to rest,
as a matter of international law, on the fulfillment of liberal–democratic
participatory standards, the consequences will be wide-ranging. Indeed,
if the sovereignty affirmed and protected by the international system is
understood to be popular sovereignty, and popular sovereignty is under-
stood to be predicated upon liberal democracy, the potential result is a
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revolutionary transformation of the full array of international norms,
from norms governing recognition of States and governments to those
governing the use of force. Thus, the most pointed interpretation of the
democratic entitlement, espoused in chapter  by W. Michael Reisman,
would permit unilateral armed intervention across State boundaries to
depose a regime that has usurped an electoral mandate.

It is by no means clear that the argument for a democratic entitlement
need be taken to such a conclusion. Nonetheless, the democratic entitle-
ment thesis generates a progression of path-breaking legal conclusions
that has no clear stopping point.

The progression can be elaborated as follows. The democratic enti-
tlement thesis expressly embodies two assertions:
() The right to political participation, however deliberately vague its

specifications in human rights instruments that were adopted prior
to the recent wave of liberal–democratic transitions, has now
acquired a determinate content grounded in liberal–democratic
institutional practices.

() The right entails not merely the existence of appropriate participa-
tory mechanisms, but also a determinate relationship between the
mandated participatory mechanisms and the actual exercise of polit-
ical power. As in the UDHR, but not the ICCPR, the individual right
to cast a vote reflecting uncoerced choice is organically connected to
the proposition that “[t]he will of the people shall be the basis of the
authority of government.” The regime has a duty not merely to
allow individuals “to take part in government” through a consulta-
tive process, but also a duty to subject itself to the popular will – i.e.,
to allow itself to be voted out of power.

From these two assertions, one can well infer a third:
() The sovereignty affirmed by the international legal system belongs to

the people, and can be cognizably asserted on the people’s behalf
only where the government conforms to the right to political partic-
ipation; therefore, measures to implement democratic rights, under-
taken by foreign States collectively and/or individually, need not
respect the sovereign prerogatives of governments that violate those
rights. This is especially so where a “free and fair election” has actu-
ally taken place, and those elected have been denied, or ousted from,
office by force of arms.

The third assertion is, of course, the critical one. Though they
have not unambiguously embraced it, the early works of the democratic
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entitlement school hint at it.40 Acceptance of the third assertion is,
perhaps, not necessarily compelled by acceptance of the first and
second, but it is the logical next step.

The third assertion leaves open the practical question of how to
further democratic development across borders. It does not necessarily
mandate de-recognition of regimes that fail to abide by international
standards; proponents of the democratic entitlement neither assert as lex
lata nor propose de lege ferenda a mechanistic rule by which certificates of
recognition, IGO delegation credentials, and diplomatic and trade rela-
tions are automatically to be denied to violators. Still less does the dem-
ocratic entitlement thesis predict that measures will be taken to intervene
in any particular State’s internal affairs, whether by intrusive political or
economic measures (e.g., covert funding of opposition groups in viola-
tion of municipal law, or secondary boycotts to disrupt a State’s trade
relations) or by forcible measures (e.g., supply of insurgents or outright
invasion).41 Given the realities of international relations, none of these
measures is likely to be used routinely against non-democratic govern-
ments.

What the democratic entitlement thesis does suggest, however, is that
whereas intrusive political, economic, and military measures would pre-
viously have been excluded as violative of international law, they may
now be included on the menu of lawful options for foreign powers seeking
– collectively or perhaps even unilaterally – to implement democratiza-
tion in a recalcitrant State. While limitations on aggressive promotion of
democracy would continue to arise from considerations of efficacy and
prudence, the bars traditionally posed by international law would be, at
a minimum, open to question. In an international system that has repeat-
edly affirmed the sovereign right of each State to be free from the coer-
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cive interferences of others in its choice of political, economic, social, and
cultural systems,42 this alone is a revolutionary proposition.

Adherents of the democratic entitlement characterize it as an
“emerging” right. They understand full well that undemocratic regimes
continue to be tolerated in the international community. They do not
assert that collective practice and opinio juris as yet manifest any legal
duties of foreign States and intergovernmental organizations to adopt
specific democracy-promoting measures. They are aware that expe-
diency will ever undermine consistency in efforts to promote democracy.
They insist, however, that the legal door is now open to determined
efforts to spur democratization, and that the failure to do good every-
where should not be seen as a bar to doing good anywhere.

     

Although many observers have expressed doubts about the democratic
entitlement, there have been few scholarly efforts to examine it skepti-
cally at length.43 The case against the democratic entitlement rests in
part on a narrower reading of the source material cited as evidence of
the “emerging norm” and on a recitation of the countervailing collec-
tive practices and pronouncements that highlight the continued inviola-
bility of the “essence” of domestic jurisdiction.44 Intrusive international
involvement in the establishment of democratic procedures has been
accompanied either by consent of the target State’s effective govern-
ment or by extraordinary circumstances, and intergovernmental bodies
have often expressly disavowed any general principle licensing the impo-
sition of such procedures on sovereign States.45

More profoundly, however, skepticism of the democratic entitlement
may be grounded in a more open-textured interpretation of the concept
of popular sovereignty than the one embraced by the entitlement’s pro-
ponents. The argument for such an interpretation can be rendered as
follows.
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One can acknowledge that, within the scheme of the United Nations
system, sovereignty ultimately belongs to peoples and not to govern-
ments, and still question whether a liberal–democratic institutional
structure is the ultimate and indispensable vehicle of popular will.
Indeed, in reducing popular will to the outcome of specified processes,
adherents of the “emerging right to democratic governance” neither
worship empirical popular will nor own up to the consequences of an
inherently teleological – and therefore ideological and controvertible –
enterprise.

On the one hand, no empirical account of popular satisfaction with
an authoritarian system would satisfy the democratic entitlement. It
would not be sufficient even for a dictatorship to hold a verifiably honest
plebiscite on the continuation of dictatorial rule, since the “proper con-
ditions” for the exercise of popular will require a remaking of authori-
tarian institutions to allow for knowing, willing, and intelligent collective
choice. Putting aside the problem that liberal–democratic structures
may not alone establish the requisites of a collective choice that is gen-
uinely knowing (based on good information), willing (not merely a
choice among options imposed by the will of elites or by circumstance),
and intelligent (taken in circumstances that allow for proper reflection,
including widely available education, a robust societal marketplace of
ideas, and the absence of distortive economic pressures), the posited
“conditions of choice” require the very institutional transformation –
perhaps an irreversible one – about which the populace was supposed to
be empowered to choose. And even then, adherents of the democratic
entitlement would not take no for an answer, on the ground that the
present majority cannot legitimately vote to deny the democratic right
to future instantiations of the polity.46 Though justifiable from the stand-
point of a particular comprehensive worldview, this is a rather presump-
tuous approach to popular self-determination.

On the other hand, the calculated effort to specify the democratic
entitlement without express reference to wider social goals entails a
contradiction. In defining democracy in essentially procedural terms,
the democratic entitlement school follows the contemporary compara-
tive politics literature in rejecting teleological definitions that render
democratic performance inherently unmeasurable by social science
techniques.47 Yet political scientists justify this sterile definition, so much
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at odds with the term’s role in both classical theory and popular moral-
ity, by purporting (perhaps not always ingenuously) to lighten the term’s
normative baggage – that is, by identifying democracy as, at most, one
of many political virtues.48 The democratic entitlement school restores
to the term “democracy” its former normative weight as the sine qua non

of governmental legitimacy, but not its former complexity as a realiza-
tion of substantive ends and, thus, an object of ideological contestation.

Not only are there, as everyone concedes, other perceived first-order
political virtues besides “procedural democracy,” but the many who
have yet to adopt the whole of the liberal–democratic worldview (and,
more troublingly yet, even some of those who have) frequently perceive
the former virtues to be achievable, in certain circumstances, only at the
expense of the latter. Majorities occasionally choose – if, perhaps,
unwisely – to eschew or to void liberal-democratic procedures where
these appear to jeopardize other virtues.

On such occasions, one can always posit a “higher” popular will, at
odds with empirical manifestations, that embodies the “objective” inter-
ests of the populace, perhaps locating the “true” collective decision in
customary practice or an heroic revolutionary moment. Yet for the dem-
ocratic entitlement to have recourse to such devices, it must take its place
alongside every other variant of political messianism. It must accept the
insight that what ultimately count as democratic are such acts as are cal-
culated to bring about a “truly” democratic social reality, the insight that
inspires the bearers of a substantive political faith (liberal democrats
included)49 to eschew procedural niceties as needed. Perhaps the
liberal–democratic faith is the true faith – it unquestionably has a better
track record than all the rest – but it is hard to argue that a genuine inter-
national consensus has emerged on this point.

From the standpoint of those skeptical of the democratic entitlement,
then, what remains is a partisan vision dressed up as international law,
thereby to supply a rationale for meddling in the internal affairs of
foreign political communities. When one affirms that the term “democ-
racy” demarcates the moral high ground in political struggle, one must
also acknowledge that the word encompasses the universe of political
virtues as variously perceived, at which point democracy’s presence or
absence largely ceases to be an empirical question. This acknowledg-
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ment should, arguably, lead the international actor to fall back on the
principle of respect for the internal processes, however ragged, of coun-
tries not one’s own.

To be sure, some consensus has emerged, at least, as to what democ-
racy is not. One need only invoke “Democratic Kampuchea” to point out
that the existence of twilight does not refute the distinction between day
and night.50 But the “democratic” merits of real-life political struggles
in diverse lands are seldom so reliably judged from abroad, let alone reli-
ably judged on the basis of a mechanistic application of procedural cri-
teria. Or so an opponent of the democratic entitlement may contend.

      

In the chapters of this collection, leading authors grapple with the effects
on international law of the global trend toward democratic structures of
governance. Although no one volume can provide comprehensive treat-
ment of the wide range of issues that this theme presents, the coverage
is expansive.

The first part of the book explores the systemic foundations of the
right to political participation in international law. The first two contrib-
utors, Thomas M. Franck and Gregory H. Fox, wrote two of the earli-
est contributions to what has become the “democratic entitlement
school.”51 In their chapters, Franck and Fox trace international attention
to political participation from its origin in the principle of self-determi-
nation and in vague and neglected provisions of human rights instru-
ments. They then examine its current embodiment in the practices of
intergovernmental organizations that exhort States to democratize, that
conduct increasingly routinized election monitoring, and that respond
to the usurpation of electoral mandates. These chapters consider the
prospects for more aggressive implementation of the right to political
participation, as well as the limits imposed by other norms. James
Crawford follows with an assessment of the place of a right to democ-
racy in the body of international legal doctrine. He analyzes potential
implications of the emergence of a “democratic entitlement” for a wide
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range of questions that not long ago were regarded as definitively settled,
such as the legal capacity of an undemocratic, but effective, regime to
undertake transactions that will remain binding on the State after the
regime’s demise.

The second part deals with the effect of the recent democratization
developments on inter-State relations. Sean D. Murphy assesses the
extent to which the trend has affected recognition practices. He finds
that democratic norms have begun to affect, though they by no means
dominate, the criteria for recognition of both States and governments.
Stephen J. Schnably examines in detail the recent practice of one inter-
governmental organization, the Organization of American States,
which has proclaimed a commitment to the furtherance and preserva-
tion of democracy within its member States, a policy that has achieved
uneven results. Anne-Marie Slaughter explores the ways in which
democratization has contributed to the emergence of a “transgovern-
mental” order, one in which domestic governmental institutions of dem-
ocratic States cooperatively address transboundary problems such as
environmental degradation, organized crime, and terrorism.

The third part deals with democracy and the use of force. W. Michael
Reisman argues that traditional conceptions of State sovereignty that
operate to shield dictatorial regimes are “anachronistic,” and that non-
intervention norms must give way, in appropriate circumstances, to
foreign uses of force – even unilateral ones – that vindicate popular will.
In contrast, the succeeding chapter by Michael Byers and Simon
Chesterman takes exception to Reisman’s suggestion that a pro-democ-
ratic agenda permits States to use force in a manner not, in their view,
contemplated by the United Nations Charter. David Wippman offers a
variation on the theme of pro-democratic intervention, analyzing the
legal effect of “invitation” of the legitimate government of a State and
exploring the prospect of “treaties of guarantee” that might provide
advance consent to restore a democratic system in the event of its ouster
by coup d’état. Brad R. Roth argues, contra Wippman, that such “pro-demo-
cratic invasion pacts” would be void ab initio as violations of peremptory
norms of the international system. John M. Owen explores the implica-
tions for the international system of the “democratic peace” thesis – the
assertion that democracies do not go to war with one another. Although
identifying strong empirical connections between a State’s liberal ideol-
ogy and peacefulness toward other States perceived as like-minded, he
cautions that international organizations should not thereby acquire a
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mandate to create liberal polities through force of arms. Such a crusade,
he warns, may produce unintended and self-defeating consequences.

The fourth part deals with the problems posed by conflicting imper-
atives. The chapter by Gregory Fox and Georg Nolte examines the ques-
tion of whether such democratic values as are affirmed in international
law require toleration of political forces that would, if given the oppor-
tunity, destroy the democratic system itself. Fox and Nolte respond in the
negative, provoking two brief critical comments, by Martti Koskenniemi
and Brad Roth, that take the opportunity to raise questions about the
“democratic entitlement” itself. These comments, in turn, draw a
Fox–Nolte rejoinder. Lastly in this part, Steven R. Ratner examines the
potential tension between furthering smooth transitions to democracy
and assuring accountability for human rights violations committed
under outgoing authoritarian regimes.

The fifth and final part is devoted to approaches critical of the dem-
ocratic entitlement. Brad Roth cautions that the current literature tends
to exaggerate the extent of democratic progress in certain countries,
thereby encouraging unwarranted support for their governments, while
at the same time failing to appreciate political achievements of a differ-
ent nature. Jan Knippers Black notes the failure of the new democracies
to provide genuine empowerment for broad sectors of their populations.
Susan Marks warns that assertions of a democratic entitlement are dis-
torted by a “liberal millenarianism” that obscures the depth and com-
plexity of the democratic ideal.

  

As the essays in this volume make clear, analyzing a right to democratic
governance involves substantially more than predicting the future of
recent democratic transitions. To be sure, the contours of a democratic
entitlement will be shaped by the same political forces affecting every
rule of international law.52 But the democratic entitlement involves inde-
terminacy of an entirely different order, for the putative right embodies
a marriage of law and politics that is in many ways unprecedented in
international law. The entitlement is not simply law affected by politics. It
is law that penetrates and regulates the very essence of political life, both
domestically and internationally.
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Domestically, the democratic entitlement sets out a theoretical blue-
print for the proper allocation of national political power. In so doing it
assumes a critical degree of trust and cooperation on the part of all fac-
tions participating in democratic institutions. While Fox and Nolte argue
in chapter  that democracies may defend themselves against uncoop-
erative anti-democratic actors by restricting their participation in elec-
tions, the uncertain record of democratic transitions in Africa, Central
Europe, and Central Asia suggests that political actors determined to
subvert democratic institutions will usually succeed in doing so. The
democratic entitlement thus appears to envision, for its success, a change
not only in political institutions but in political cultures as well.53 It was
for this reason that the  UN Observer Mission to Haiti warned the
General Assembly that “there is no democratic tradition in Haitian pol-
itics . . . [and] violence has always been the means of settling conflicts
and choosing leaders.”54 The governmental paralysis that followed “res-
toration” of Haitian democracy in  appeared to confirm the mon-
itors’ prescience. Such vagaries of domestic politics are usually relevant
to international norms only to the extent that they facilitate or impede
state compliance with their terms. In the case of the democratic entitle-
ment, however, domestic politics and the terms of compliance are one
and the same.

Internationally, the democratic blueprint translates into a legal stan-
dard of regime legitimacy. Where a regime is considered illegitimate
according to democratic theory, other States face a stark choice. If they
continue business as usual with an undemocratic regime, they implicitly
affirm its capacity to act as agent for the State – that is, to serve as the
State’s legitimate government. In that case, the democratic entitlement
will have failed to make normative inroads into the political dynamic of
inter-State relations. The norm will likely suffer as a result, taking on
more the hue of a political aspiration than a binding guideline.

Alternatively, States may incorporate democratic legitimacy criteria
into their foreign policies and refuse to carry on relations with undemo-
cratic regimes. This was the approach of many States toward the apart-
heid regime in South Africa: until majoritarian elections were held, any
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interaction with the regime was seen as an improper validation of its
authority to act.55 What if this were adopted as a global strategy toward
all undemocratic regimes? As James Crawford, Michael Byers and
Simon Chesterman describe in chapters  and , the consequences of
effectively disenfranchising the world’s non-democratic regimes would
be almost unimaginable. International politics as it is now practiced
would effectively halt. While proponents of a democratic entitlement
would surely respond that no State (or the United Nations) is likely to
adopt such a rigid legitimism, it is hard to dispute that a principle of non-
recognition flows quite naturally from the internal logic of the demo-
cratic entitlement. Once again, political conflict is not exogenous to but
inherent in the entitlement itself.

Two other aspects of the entitlement also bring political considera-
tions to the fore. First, the view that democratic regimes are best able to
implement a range of other international legal obligations56 ties much of
the case for the entitlement to realization of these other normative goals.
But these other legal regimes may fail for a host of reasons unrelated to
the democratic nature of participating States. Environmental norms, for
example, while increasingly reliant on implementation strategies that
utilize democratic political institutions, may be opposed by industry
groups, may be perceived as inimical to appropriate rates of develop-
ment, or may clash with other normative goals such as free trade. If these
arguments succeed and schemes such as international environmental
cooperation experience temporary or long-term failures, it will be the
political power of those making the countervailing arguments that will
contribute to undermining the case for the democratic entitlement.

Second, the democratic entitlement is often described as a necessary
precondition to social progress in a wide range of other areas – protec-
tion of human rights, economic development, cultural diversity, etc.57

On this view, democratization sits atop a hierarchy of normative goals.
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55 The myriad of international sanctions against the apartheid regime are detailed in I. E. Sagay,
The Southern African Situation and the Eventual Triumph of International Law (Lagos, Nigeria: Nigerian
Institute of Advanced Legal Studies, ), pp. –. In a  resolution the General Assembly
set out the conditions for South Africa’s reentry into international society: “only the total erad-
ication of apartheid and the establishment of a non-racial, democratic society based on major-
ity rule, through the full and free exercise of adult suffrage by all the people in a united and
non-fragmented South Africa, can lead to a just and lasting solution to the situation in South
Africa.” GA Res. / (). 56 See text accompanying notes –, supra.

57 “Because democratic Governments are freely chosen by their citizens and held accountable
through periodic and genuine elections and other mechanisms, they are more likely to promote
and respect the rule of law, respect individual and minority rights, cope effectively with social
conflict, absorb migrant populations and respond to the needs of marginalized groups.” Support
by the United Nations System, supra note , p. .



But constructing such a hierarchy is as much an empirical statement of
causation – a State must be democratic in order to achieve certain other
normative objectives – as it is a ranking of values. And as an empirical
statement it is susceptible to being proven false: Cuba has achieved
remarkably high literacy rates; infant mortality in Singapore is among
the world’s lowest; ethnic conflict in Eastern and Central Europe was
largely quiescent during the Communist era, etc. While these counter-
examples are clearly debatable, it is the very prospect of debate that con-
tributes to politicizing the democratic entitlement. The value of
enforcing the entitlement as a legal rule becomes subject to the outcome
of discussions involving highly complex issues of local culture, political
economy and resource allocation. If democracy is thereby understood
as a contingent value, then a legal rule embodying democratic principles
will suffer from perpetual contingency as well.

In analyzing the normative possibilities of a democratic entitlement,
the chapters that follow ask whether this extraordinary degree of politici-
zation can be overcome. Will the broad community of States accept a
Manichean rule that postulates a right way and a wrong way for govern-
ments to relate to their citizensand forStates to relate tooneanother?This
question cannot be answered simply by predicting a triumph of the dem-
ocratic ideal, the “liberal millenarianism” described by Susan Marks in
chapter . Reliance on political trends will not stand in for a rigorous legal
analysis that investigates systemic consequences of a democratic norm.

An exercise in hindsight makes this point clear. In April , former
Secretary of State Elihu Root gave an address to the American Society
of International Law, of which he was then President, entitled “The
Effect of Democracy on International Law.”58 Speaking only a few
weeks after American entry into the First World War, and brimming
with Wilsonian optimism, Root argued that the forward march of
democracy then evident would remove the fundamental cause of inter-
national conflict – the territorial ambitions of dynastic rulers. To Root,
the trajectory of history was clear, as he listed country after country in
which democratic reforms were taking hold. These included Russia,
which he described as “engaged in establishing the new self-control of
that vast Empire upon the basis of universal suffrage and republican
institutions.”59 Root argued that because “democracies are absolutely
dependent for their existence upon the preservation of law,” respect for

The spread of liberal democracy 

58 Proc. Am. Soc. Int’l L.  (), p. .
59 Ibid. at p. . Root also described China as “throwing off the domination of the Manchu [and]

striving to accustom her long-suffering and submissive millions to the idea of a constitutional
right.” Ibid.



international law would arise as a natural corollary to the spread of
democracy. The designs of autocracies, by contrast, could not be con-
strained by the consensual and self-enforcing tools of international
society: “The Congresses of Westphalia, of Vienna, of Berlin, and a
multitude of others less conspicuous have sought to curb the evil through
settings limits upon power by treaty. They have all failed.”60 Only change
at the national level would bring lasting peace between nations:

The progress of democracy . . . is dealing with the problem by destroying the
type of government which has shown itself incapable of maintaining respect
for law and justice and resisting the temptations of ambition, and by substitut-
ing a new form of government which in its nature is incapable of proceeding
by the same methods, and necessarily responds to different motives and pursues
different objects from the old autocratic offenders. Only when that task has been
substantially accomplished will the advocates of law among nations be free
from the inheritance of the former failure.61

This early articulation of the democratic peace thesis is as notable for its
omissions as it is for the naïveté of its predictions. Root did not describe
ways in which international law might encourage transitions to democ-
racy. Nor did he assess the implications of its adopting political democ-
racy as a normative goal. He appears to have assumed that the spread
of democracy would portend little change in the direction or content of
international rules. His focus was rather on the enhanced appeal and
respect for existing international law that would come about once auto-
cratic governments had given way to popularly elected regimes. The
spread of democracy, in Root’s view, was fundamentally a political ques-
tion but one with important consequences for international law.

It is the goal of this collection to address the democratic entitlement
directly as a legal question. Politics, we have noted, is ever present. But
only by understanding how political democracy can be conceived as a
legal obligation, whether existing normative structures can accommo-
date a right to democratic governance, and, if not, what sort of reforms
would be needed, will wholesale reliance on political factors be avoided.
Root, speaking in the midst of war and at the dawn of a truly global
American foreign policy, may be forgiven for his misplaced optimism.
But it is imperative that contemporary international lawyers eschew reli-
ance on pure politics and focus their unique analytical tools on the idea
of a legal right to democratic governance. This collection is an attempt
to add their essential voice to what has become a vigorous global debate.
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Legitimacy and the democratic entitlement

Thomas M. Franck

   

In the world that emerged after the collapse of the Fascist and
Communist ideologies, the principal cause of war has become unfair-
ness and anomie. How the means of a good life are distributed among
peoples and persons and whether people and persons are adequately
consulted in the decisions that determine their life-prospects: these are
the principal determinants of war and peace.

The role of the State, in an era of increasing transnationalization of
big decisions and of the localization of subsidiary ones, is to serve as the
forum for that organized social discourse, leading to a high degree of
consensus regarding what is fair. That consensus is essential to the avoid-
ance of war: in particular, civil war, the principal form of belligerence in
the new era.

The most important instrument for developing overlapping consen-
sus is the voting booth. Attention must therefore be paid to democracy
as a right protected by international law and institutions. Democracy
does not provide a guarantee against civil war. It merely provides the
only known process by which a genuine social discourse can proceed
among persons legitimately representing the spectrum of opinions and
interests in a community or polis. Without it, there can be decisions.
There can even be negotiation and discourse. But there can never be a
genuine social convergence.

“Democracy,” as etymology suggests, concerns the role of people in
governance. The right to democracy is the right of people to be con-
sulted and to participate in the process by which political values are rec-
onciled and choices made. Some aspects of this right are therefore,
nowadays, encompassed in human rights instruments. Rights to free
speech, press, religion, and assembly are examples of associational and
discursive entitlements which are already formulated in conventions.





Even more recently, we have seen the emergence, specifically, of an
internationally constituted right to electoral democracy that builds on
the human rights canon, but seeks to extend the ambit of protected
rights to ensure meaningful participation by the governed in the formal
political decisions by which the quality of their lives and societies are
shaped.

       

More than two centuries have elapsed since the signatories of the U.S.
Declaration of Independence endorsed two radical propositions. The
first is that citizens should have “unalienable rights” protected by
governments which derive “their just powers from the consent of the
governed.” We may call this the “democratic entitlement.” In declaring
this right, the authors were uninhibited by any trace of cultural modesty,
baldly asserting its equal application to persons at all times and in all
places. The second proposition, perhaps less noted by commentators, is
that a nation earns “separate and equal station” in the community of
states by demonstrating “a decent respect to the opinions of mankind.”
The authors of the Declaration evidently believed that the legitimacy of
the new Confederation of American States was not established solely as
a consequence of the de facto transfer of power from Britain to its colo-
nies, but also required further acknowledgment by “mankind.” This
may be seen as a prescient glimpse of the power of the community of
nations to validate government by consent, and invalidate all other
governance.

For two hundred years, these two notions – that the right to govern
depends on governments having met both the democratic entitlement of
the governed and also the standards of the community of states – have
remained a radical vision. This radical vision, while not yet fully encap-
sulated in law, is now rapidly becoming a normative rule of the interna-
tional system. The “opinions of mankind” have begun in earnest to
require that governments, as a prerequisite to membership in the com-
munity of nations, derive “their just powers from the consent of the gov-
erned.” Increasingly, governments recognize that their legitimacy
depends on meeting normative expectations of the community of
States. Democracy is thus on the way to becoming a global entitlement,
one which may be promoted and protected by collective international
processes.

The UN Secretary-General, Kofi Annan, has succinctly put it thus:
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“It is increasingly recognized that good governance is an essential build-
ing block for meeting the objectives of sustainable development, pros-
perity and peace . . . [G]ood governance comprises the rule of law,
effective state institutions, transparency and accountability in the man-
agement of public affairs, respect for human rights, and the meaningful
participation of all citizens in the political process of their countries and
in decisions affecting their lives.”1

        


While democracy has long been a right of people in some nations,
enshrined in their constitutions and traditions and enforced by their
judiciary and police, this has not been true universally. That democracy
is becoming an entitlement in international law and process is due in part
to the very recent political reality of a burgeoning pro-democracy move-
ment within the States that constitute the world community. Most
remarkable is the extent to which an international law-based entitlement
is now urged by governments, themselves. This is a cosmic but unmys-
terious change. For nations surfacing from long and tragic submergence
beneath bogus “people’s democracy” or an outright dictatorship, the
legitimation of power is a basic but elusive reform. As of late ,
approximately  national governments were legally committed to
permit open, multiparty, secret-ballot elections with a universal fran-
chise. Most had joined this trend within the previous decade.2 While a
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1 Report of the Secretary-General on the work of the Organization, GAOR, nd Sess., Supp. No.
 (A//), , p. , para. .

2 This enumeration was compiled by reference to reports in the N.Y. Times and the Country Reports
on Human Rights Practices, prepared by the Department of State for the appropriate committees of
Congress. States which currently make legal provision for determining their governments by
recourse to multiparty secret ballot elections are: Albania, Andorra, Angola, Antigua and
Barbuda, Argentina, Australia, Austria, Bahamas, Bangladesh, Barbados, Belarus, Belgium,
Belize, Benin, Bolivia, Bosnia, Botswana, Brazil, Bulgaria, Canada, Cape Verde, Central African
Republic, Chile, Colombia, Comoros, Congo, Cook Islands, Costa Rica, Côte d’Ivoire, Croatia,
Cyprus, Czech Republic, Denmark, Djibouti, Dominica, Dominican Republic, Ecuador, Egypt,
El Salvador, Eritrea, Estonia, Finland, France, Gabon, Gambia, Georgia, Germany, Greece,
Grenada, Guatemala, Guinea, Guyana, Hungary, Honduras, Iceland, India, Ireland, Israel, Italy,
Jamaica, Japan, Kazakstan, Kenya, Kiribati, Korea (South), Latvia, Lesotho, Liberia,
Liechtenstein, Lithuania, Luxembourg, Macedonia, Madagascar, Malawi, Malaysia, Mali,
Malta, Marshall Islands, Mauritius, Mexico, Micronesian Federation, Moldova, Mongolia,
Morocco, Mozambique, Namibia, Nauru, Nepal, Netherlands, New Zealand, Nicaragua, Niger,
Norway, Pakistan, Panama, Papua New Guinea, Paraguay, Peru, Philippines, Poland, Portugal,
Romania, Russia, San Marino, Sao Tome, Senegal, Serbia, Seychelles, Singapore, Slovakia,
Slovenia, Solomon Islands, South Africa, Spain, Sri Lanka, St. Kitts, St. Lucia, St. Vincent,



few may arguably be democratic in form rather than substance, most
are, or are in the process of becoming, genuinely open to meaningful
political choice. Many of these new regimes want, indeed need, to be
validated by being seen to comply with global standards for free and
open elections. This is new and important.

The almost-complete triumph of Humeian, Lockean, Jeffersonian,
Montesquieuian, or Madisonian notions of democracy (in Latin
America, Africa, Eastern Europe, and to a lesser extent in Asia) may well
prove to be the most profound event of the twentieth century, and will in
all likelihood create the fulcrum on which the future development of
global society will turn. It is the unanswerable response to claims that
free, open, multiparty, electoral parliamentary democracy is neither
desired nor desirable outside a small enclave of Western industrial States.

The question is not whether democracy has swept the boards, but
whether global society is ready for an era in which only democracy and
the rule of law will be capable of validating governance. This may be a
venerable philosophical issue, known to Plato,3 but it is also a functional
question which can be, and is now being, stated in global legal terms.
Are we witnessing the evolution of an international rule system which
defines the minimal requisites for a democratic process to exercise
power? What norms will such a rule system encompass? Is the interna-
tional community capable, consensually, of developing an institutional
and normative framework for monitoring fulfillment of those requisites?
Is the community of nations able collectively to recognize and to sanc-
tion noncompliance?

In other words, it is now time to ask whether the community of
nations is ready to assume systematic responsibility for a new task of daz-
zling importance and complexity: the validation of governance in
member states. Do we have, or are we in the process of evolving, a legit-

 The normative foundations of a right to political participation

Footnote 2 (cont.)
Sweden, Switzerland, Tajikistan, Tanzania, Thailand, Tonga, Trinidad, Tunisia, Turkey, Tuvalu,
Ukraine, United Kingdom, Uruguay, Vanuatu, Venezuela, Western Samoa, Zambia, Zimbabwe.
Several more States, such as Ethiopia, are committed to free, multiparty elections but have not
yet enacted the necessary constitutional or legislative fiat. It must also be conceded that there are
borderline cases, such as Morocco (included) and Jordan (not included), Kenya (included),
Singapore (included) and Serbia (included), as well as several former Soviet States which were not
included. The somewhat subjective judgment, here, pertains to whether the elections were deci-
sive, depending on various factors. In the large majority of cases, however, the decision to include
or exclude is not seriously in doubt. It should be recalled, however, that the test for inclusion is
whether the legal system establishes free and secret elections. Whether these are conducted fairly
is another question.

3 Plato’s effort, in the Statesman, the Laws and the Republic, to define the extent to which a ruler’s
legitimacy is validated by wisdom, on the one hand, and by his subordination to the laws on the
other, is analyzed in G. Sabine, A History of Political Theory (rev. edn. ), pp. –.



imate international system of rules and processes for requiring and mon-
itoring the compliance of nations with a new global democratic order?

  

These questions, in turn, raise two separate issues of legitimacy which,
although related, should not be confused. First, there is the legitimacy of
national governments. Secondly, there is the legitimacy of the increasing
international validation of the governance, and the rules and processes of
that validation. It is the latter issue which is of primary interest to the
international lawyer (although the importance stems from its manifest
connection with the legitimacy of governments). We are witnessing a sea
change in international law, as a result of which the legitimacy of each
government will one day be measured definitively by international rules
and processes. We are not quite there yet, but the outlines are emerging
of such a new world, in which the citizens of each State will look to inter-
national law and organization to guarantee them fair access to political
power and participation in societal decisions. For some people, this will
be no more than an embellishment of existing rights already protected
by domestic constitutional order. For others, it will be a dream come true.

Citizens, however, will not be the only beneficiaries. We have observed
that the prime motivation for democratic entitlement is the need of
governments for validation. Without validation, the task of governance
is fraught with difficulty. In other words, validation is prized as evidence
of a regime’s legitimacy. Legitimacy, in turn, is the quality of a rule – or
of a system of rules, or a process for making or interpreting rules – which
by its manifest fairness pulls those addressed towards voluntary compli-
ance.

In Western democracies legitimacy has been achieved largely by sub-
jecting the political process to rules, which are often immutably
entrenched in an intrepid constitution. In such States the fairness of the
electoral process is monitored by credible local actors ranging from per-
ceptive judges to investigative journalists. Thus a lucky few nations have
succeeded in evolving their own legitimate means of validating the
process by which the people choose those to whom they entrust the exer-
cise of power. To achieve such a system of autochthonous validation,
those who hold or seek political power have made a farsighted bargain
comparable to John Locke’s social compact:4 to facilitate governing they
have surrendered control over the nation’s validation process to various
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others such as national electoral commissions, judges, an inquisitive press,
and above all to the citizenry acting at the ballot box. These decide col-
lectively whether the requisites for democratic entitlement have been met
by those who claim the right to govern. This process bestows legitimacy,
giving back to those who govern far more power than they surrendered.

Unfortunately, in many nations no such bargain was struck. Those
who claim to govern cannot demonstrate that they have fulfilled the
requirements of democracy, even if they purport to recognize that obli-
gation. Senegal affords a recent example. In , when elections were
widely perceived to have been rigged, the victors’ claim to power was not
legitimated and they failed to secure the consent of the governed.5 The
promise of stability was not realized. In such circumstances, govern-
ments, even traditionally xenophobic ones, turn increasingly to the
international system for observers in order to validate elections. What
they seek is legitimation by a global standard monitored by processes of
the international system. Requests in  by Malawi, South Africa,
Mexico, and Belarus for observers to attend their presidential or parlia-
mentary elections are a few recent and notable instances of this remark-
able trend.6 Governments seek such validation to avoid the alternative:
persistent challenges to authority by coups, counter-coups, instability
and stasis, and in order to obtain the essential societal acquiescence.
Having failed to create the prerequisites for autochthonous validation,
they look to the rules and organs of the international system to codify
the prerequisite of democratic governance and to certify their compli-
ance. To quote once again UN Secretary-General Kofi Annan:

The value that Member States attach to democratization is reflected in the large
number of requests the United Nations receives for electoral assistance – no
fewer than eighty in the past five years. United Nations electoral assistance seeks
in the first instance to enhance the effectiveness of international observers in
making assessments regarding the legitimacy of an electoral process and its out-
comes, and to recommend election-related policy changes through dialogue
with the Government, political parties and the civil society . . . [T]he United
Nations also emphasizes the importance of building the domestic institutional
capacity of Member States in constitutional and electoral law reforms and
strengthening Governments’ own institutional capacities to organize elections.7
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5 US Department of State, d Cong., st Sess., Country Reports on Human Rights Practices for
; Report submitted to the Committee on Foreign Relations, US Senate and the Committee
on Foreign Affairs, House of Representatives (Comm. Print ), –.

6 Malawi: N.Y. Times, June , , at A; South Africa: N.Y. Times, Jan. , , at A; Mexico:
N.Y. Times, May , , at A; Belarus: N.Y. Times, June , , at A.

7 Report of the Secretary-General on the work of the Organization, , supra note , at p. , para.
.



All these activities on the part of the international system in such inher-
ently domestic affairs of States would have been unthinkable a decade
ago. Yet all were undertaken at the specific request of States with the
consent of a responsible UN organ. Thus, in –, elections were
observed in Algeria, Ghana, Madagascar, Mali, and Yemen; further
electoral assistance was also provided to Bangladesh, the Comoros,
Gambia, Guyana, Haiti, Liberia, Mali, and Mexico.8

    

The international system responds no longer solely out of moral or ideo-
logical commitment to an expanding ambit of human rights, but now
also out of self-interest. As global and regional institutions assume
powers which were once the sole preserve of sovereign States – for
matters now perforce transnational, such as environmental pollution,
nonproliferation of nuclear weapons, and the prevention of breaches of
the peace – it is very much to the advantage of such institutional endeav-
ors that their initiatives be perceived as legitimate and fair. This cannot
be achieved if any significant number of the participants in the decision-
making process are palpably unresponsive to the views and values of
their own people. In the legitimacy of national regimes resides the legit-
imacy of the international regime. The UN that raises and allocates
several billion dollars annually for general and specific purposes of the
global village cannot pretend to do so legitimately if the States parties to
these allocations are out of touch with their own tax-paying citizenry.

The capacity of the international community to extend legitimacy to
national governments, however, depends not only on its capacity to
monitor an election or to recognize the credentials of a regime’s dele-
gates to the UN General Assembly, but also on the extent to which such
international validating activity has evolved from the ad hoc to the nor-
mative: that is, the degree to which the process of legitimation has itself
become legitimate. Do the global rules and processes for democratic val-
idation have the indices of legitimacy? In other words, is a consistent,
determinate set of standards evolving by which the international system
can extend, or withhold, validation of national processes of popular
consultation and participation? In the international context, legitimacy
is achieved if, or to the extent that, those addressed by a rule, or by a rule-
making institution, perceive the rule or institution to have come into
being and to operate in accordance with generally accepted principles
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of right process.9 Are we developing a global canon of legitimate rules
and procedures by which to judge the democracy of nations?10

      

The process leading up to the birth of a democratic entitlement began
with chapters  and  of the UN Charter. The latter bestowed on the
UN an express legal right to intervene in and validate the democratic
process within trust territories. The General Assembly soon also found
grounds for exercising a supervisory role in colonial elections and refer-
enda immediately prior to independence. This gradually became an
accepted element in legitimizing such crucial transitions. Thus, UN
observers oversaw in  the referendum establishing a new constitu-
tion for the Cook Islands,11 and in  observed the pre-independence
referendum and elections in Spanish Equatorial Guinea.12 Similar mon-
itoring by the UN occurred during the referendum on the future status
of West New Guinea (West Irian) in ,13 and during the November
 elections in the New Hebrides, then under French and British
administration, which led to the creation of independent Vanuatu.14

As the colonial era drew to a close, the significance of the UN’s elec-
tion-monitoring role, instead of declining, appears to have increased.
This is partly because the last cases of decolonization were among the
most difficult. In these, a UN “honest broker” role proved indispensable.

A remarkable example is UNTAG, the UN transitional administra-
tion which acted as midwife in the birth of an independent Namibia.
This was formerly the German colony known as South West Africa, and
had been under South African administration since Germany’s defeat in
World War . It was set on the road to independence by the General
Assembly’s symbolic termination of South Africa’s mandate in . A
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9 Thomas M. Franck, The Power of Legitimacy Among Nations (Oxford: Clarendon Press, ) p. .
10 Legitimacy, in this as in all other contexts, is a matter of degree. Some rules and institutions enjoy

more legitimacy than others.
11 GA Res. , UN GAOR, th Sess., Supp. No. , at , UN Doc. A/ (); Report of the

United Nations Representatives for the Supervision of the Elections in the Cook Islands, UN Doc. A/ and
Corr. ().

12 GA Res. , UN GAOR, nd Sess., Supp. No. , at , UN Doc. A/ (); United
Nations Mission for the Supervision of the Referendum and the Elections in Equatorial Guinea, UN Doc.
A//Add., Annex  and Annex  (). Independence was formally achieved on Oct. ,
.

13 GA Res. , UN GAOR, th Sess., Supp. No. , at , UN Doc. A/ (); Report of the
Secretary-General regarding the Act of Self-determination in West Irian, UN Doc. A/ ().

14 GA Res. /, UN GAOR, th Sess., Supp. No. , at , UN Doc. A//; Report of the
United Nations Mission to Observe the Elections in the New Hebrides, UN Doc. A// ().



landmark advisory opinion of the International Court of Justice con-
firmed that termination,15 and, in  a decision of the Security
Council established the parameters for the territory’s political develop-
ment and democratic entitlement.16 It took another decade, however, for
the political climate in South Africa to change sufficiently to permit
international implementation of self-determination through a UN-
supervised vote. By then it had become difficult to take the lid off the
pressure cooker without an explosion. Tribal and racial rifts were poten-
tial obstacles to a peaceful transition.

UNTAG was created by the Security Council precisely to prevent a
pre-independence civil conflict, and it monitored the final months of
South African administration and supervised the elections immediately
prior to independence. It not only monitored a vote, but also took
responsibility for maintaining peace, overseeing the South African mili-
tary withdrawal, and assisting in the drafting of a new constitution. It
helped achieve the rapid repeal of discriminatory legislation, implemen-
tation of an amnesty, and the return of political refugees; it was instru-
mental in ensuring the peaceful and fair election preceding
independence. Deploying more than , military and civilian person-
nel at a cost of $ million, it prepared the November  elections
and conducted them so successfully that a situation fraught with risk
became a model of political transformation.17

While chapters  and  laid the legal groundwork for an entitlement
of peoples – dependent peoples – to democratic governance, a further
large step towards realization of the democratic entitlement was the
General Assembly’s adoption of the Universal Declaration of Human
Rights on December , .18 As a mere resolution, it did not claim
binding force, yet it was passed with such overwhelming support, and
such prestige has accrued to it in succeeding years, that it may be said to
have become a customary rule of State obligation. More to the point, its
text manifests remarkable determinacy, specifically recognizing a uni-
versal right to freedom of opinion and expression (Article ) as well as
peaceful assembly and association (Article ). The specificity of the
Declaration has helped make it a landmark of continuing importance
and recognized legitimacy.
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15 Namibia (SW. Africa) Case,  ICJ  (Advisory Opinion of January ).
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The entitlements first prescribed by the Declaration are repeated
with even greater specificity in the Covenant on Civil and Political
Rights.19 Spelled out in that treaty are specific rights to freedom of
thought (Article ) and of association (Article ). Article () is a
particularly important component of the democratic entitlement. It
states:

Everyone shall have the right to freedom of expression; this right shall include
freedom to seek, receive and impart information and ideas of all kinds, regard-
less of frontiers, either orally, in writing or in print, in the form of art, or through
any other media of his choice.

While Article () is subject to restriction by law where “necessary . . .
[f]or the protection of public order . . . or of public health or morals,”20

these restrictions, like the rule itself, are subject to case-by-case review by
the quasi-judicial Human Rights Committee of independent experts.21

Rights to opinion, expression, and association are contained in Articles
,  and .

When the Civil and Political Rights Covenant entered into force, the
democratic entitlement entered a new phase. It established discursive
rights of political participation, pioneered in connection with colonies
and now made universally applicable by the Covenant. It shifted the
prior focus, from “peoples” to persons and from decolonization to per-
sonal political participatory entitlements in independent nations. It enti-
tles peoples in all States to free, fair, and open participation in the
democratic process of governance chosen by each State.

The establishment of the Human Rights Committee to monitor com-
pliance and give opinions incrementally increases the determinacy of
the new norms. Borrowing from the earlier experience of colonial self-
determination, when oversight committees such as the General
Assembly’s Special Committee on Non-Self Governing Territories
monitored the performance of colonial powers, the Covenant imposes
reporting requirements on States. Now, however, reports and complaints
are made not to a political body but to an independent panel of experts,
increasing the likelihood that the review procedure will be perceived as
fair. Since the Covenant came into force, reporting and scrutiny have
been formalized and depoliticized to an extent. Case-by-case applica-
tions of the norms have been welded to the process. This adumbration
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is gradually imbuing the Covenant’s provisions with a perceptible aura
of legitimacy which few governments are willing to ignore.22

      

In the years since the fall of Communism, these earlier initiatives have
been augmented by UN supervision of democratic participation in
crucial political decisions. This has become increasingly routine in situ-
ations of civil conflict in independent states. In , UN observers val-
idated Eritrea’s plebiscite on secession from Ethiopia.23 By the
mid-nineties it had become commonplace for independent nations like
Mexico or South Africa to ask to have their elections monitored by the
UN and regional organizations.

The monitoring of elections in States riven by civil strife received its
first major impetus when the UN was asked to monitor elections in
Nicaragua. In August  five Central American presidents signed the
Esquipulas  agreement, which was a blueprint for restoring peace and
ensuring legitimacy in that State. It called for free, internationally mon-
itored elections, and, on March , , the Nicaraguan Foreign
Minister requested the Secretary-General to establish an observer
mission to verify the fairness of his nation’s forthcoming vote.24 The
General Assembly had already authorized the Secretary-General to
assist the Esquipulas process in appropriate ways,25 but that resolution
had made no specific mention of election monitoring. Nevertheless, the
Secretary-General thought he had “sufficient legislative basis” to
comply with Nicaragua’s request.26 As a result, he established
ONUVEN on July , ,27 an initiative approved by the Security
Council three weeks later.28

The active, far-reaching role of the UN observers in Nicaragua
clearly illustrates how much the groundrules for international election
monitoring had evolved in practice from the days of observing decolo-
nizing votes in British Togoland or Ruanda-Urundi. The observers
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deployed by the Secretary-General did not merely monitor voting. They
actively observed the activities of the Supreme Electoral Council in
drafting and implementing new laws applicable to nominating, cam-
paigning, and related activities. Observers were deployed throughout
the electoral campaign and involved themselves in mediating disputes
between candidates concerning access to funding, the media, and even
to the streets. They oversaw the rights of political parties to organize and
campaign, verified the campaigners’ right of access to radio, television,
and newspapers, and investigated numerous charges of abuses and
irregularities which might have undermined the legitimacy of the
outcome.29 At the final stage, ONUVEN observed the voting and estab-
lished its own projection of results.30 Commenting on these varied func-
tions, the head of ONUVEN, Elliot Richardson, noted that his group
had decided early in its career “that responsibility for verification of the
electoral process demanded more than merely recording the process,
more than monitoring, and could not stop short of actively seeking to
get corrected whatever substantial defects had been discovered.”31

On October ,  the UN established ONUVEH, the mission to
oversee the Haitian elections. This was controversial, being seen by some
States as a potential precedent entitling the international community to
monitor anywhere. While the same might have been said of ONUVEN,
Nicaragua was different in that its long civil war could be said to have
given rise to a threat to the peace sufficient to rationalize an exceptional
UN role in validating those national elections as part of an internation-
ally brokered peace process. In Haiti’s case, there was no such obvious
connection to international peace. Instead, the UN was invited to
oversee elections by the Haitian Transitional Government.32 In norma-
tive terms, Haiti was the first instance in which the UN, acting on the
request of an independent national government, intervened in an
electoral process solely to validate the legitimacy of the outcome.

Despite misgivings, ONUVEH was launched with the imprimatur of
the General Assembly.33 Once again, the monitors’ authority extended
far beyond overseeing the ballot count. Their first report noted Haiti’s
lack of democratic traditions and its long history of totalitarianism and
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violence, much of it government-inspired and some of it quite recent.34

In preemptive response to this problem, the Assembly authorized the
recruiting of observers “with solid experience in the public order field.”35

As ONUVEH soon discovered, the “first task . . . was to help create a
psychological climate conducive to the holding of democratic elections.
. . . In this they were assisted by a radio and television campaign con-
ducted by an ONUVEH information team. . . . [They] inquired into
difficulties encountered by the registration and polling stations in regis-
tering voters and into irregularities reported to them. They attended
political meetings . . . and monitored radio and television broadcasts to
make sure that all candidates had equal access to the mass media.”36

Although the Secretary-General, in his final report on ONUVEH,
expressed satisfaction with the fairness of the electoral process and the
role played by the UN, he also noted the formidable obstacles lying
ahead for Haitian democracy, and advocated “launching a civil educa-
tion campaign on the importance of the parliament and local author-
ities.”37 This is a long-term task, but ONUVEH had been given an
operational life of only two months. With prescience, the Secretary-
General warned that, if electoral democracy is to be more than a one-
time event in the history of a State with little experience in such matters,
a far more sustained effort would have to be made under the auspices of
the community of nations. When his advice was ignored, the anticipated
consequences ensued.

Since then, UN monitoring or observation nevertheless has been
authorized in a growing number of post-colonial situations: Eritrea,38

Cambodia,39 Mozambique,40 and (most significantly) South Africa, to
which in  the UN sent , electoral observers.41 Notably, the
mandate of the UN in implementing the  accords that ended
decades of civil war in Guatemala – a role including but not limited to
building democracy – made provision for verification of implementation
until the year .42

The monitoring of elections has also been taken up by regional organ-
izations. The Organization of American States has been especially

Legitimacy and the democratic entitlement 

34 First Report of the United Nations Observer Group for the Verification of the Elections in Haiti,
UN Doc. A//, at – (). 35 GA Res. /, para. (d) ().

36 United Nations Electoral Assistance to Haiti, UN Doc. DPI/ ().
37 Electoral Assistance to Haiti: Note by the Secretary-General, UN Doc. A///Add., at 

(). 38 SC Res. / (). 39 SC Res.  (); SC Res.  ().
40 SC Res.  (); SC Res.  (). 41 SC Res.  ().
42 Report of the Secretary-General on the work of the Organization, , supra note , p. , para.

.



active, beginning with the despatch of a -person commission to
Nicaragua in  to observe  percent of polling sites.43 A major OAS
presence was also mounted during the Haitian elections,44 not only as
poll-watchers but also to assist in drafting the electoral law and in orga-
nizing voter registration.45 Over the past few years, OAS monitors have
observed elections in, inter alia, Surinam, El Salvador, Paraguay, Panama,
and Peru.46 In the post- transition from Communism in Eastern
Europe, regional monitoring has also played an important part.
Members of the Organization for Security and Co-operation in Europe
(the OSCE) have sent missions to play a role in various elections, begin-
ning with Bulgaria’s  election.47

On a non-governmental level, several members of the US Congress
and other OSCE legislatures observed the Bulgarian and Czech electo-
ral campaigns to ensure fairness,48 as did their counterparts from other
Western European parliaments. Non-governmental organizations
(NGOs), too, have become professional global electoral monitors.
Emissaries of the Council of Freely Elected Heads of Government of
the Carter Center in Atlanta, Georgia, have observed many elections,
including the crucial  Nicaraguan and  Zambian polls.49 The
US National Democratic Institute for International Affairs has moni-
tored elections in dozens of countries since .50 At least half a dozen
teams of such foreign observers, including experts from the US, the
Philippines, Japan, and the Commonwealth, monitored parliamentary
elections in Bangladesh on February , .51 International observers
from Canada, France, Germany, and the US verified the propriety of
elections held in Benin in March .52 Sixty-five representatives of
NGOs observed the independence referendum conducted in Latvia on
March , .53

It is likely that such activity will increase. Elliot Richardson, head of
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the UN Observers in Nicaragua, predicted that “the United Nations is
likely in the future to be called upon for similar assignments in other
countries.”54 As Professor Michael Reisman has recently observed,
“results of such elections serve as evidence of popular sovereignty and
become the basis for international endorsement of the elected govern-
ment.”55

In addressing the Forty-Fifth General Assembly, President George
Bush proposed the establishment of a standing UN electoral commis-
sion to assist a requesting nation in guaranteeing that its elections are
free and fair.56 The Secretariat has responded with an Electoral
Assistance Division which, together with the United Nations
Development Programme, provides technical assistance to States
needing help in organizing and conducting elections.57 The Secretary-
General has also prepared guidelines to help member States which are
considering a request for such assistance or for monitoring, supervising,
or verifying an election. These make it clear that UN participation
depends upon the requesting government demonstrating the basic req-
uisites for fairness: “that political parties and alliances enjoy complete
freedom of organization, movement, assembly and expression without
hindrance or intimidation” and that these conditions are to be verified
by “observer teams” stationed in “regional or provincial capitals.” The
observers must be free to “establish regular contacts with political parties
and social organizations at the national and local levels” and to carry out
“a programme of village and municipality visits throughout the
country” in order, among other objectives, to “verify the observance by
all parties of the stipulations of the electoral law and any code of
conduct that might have been agreed upon among the parties or estab-
lished by the electoral authorities.”58 Thus, the requesting State is put on
notice that its application for validation of an election by international
monitoring will not be considered unless the requisites for electoral
democracy have been agreed and the prospects for their effective imple-
mentation are favorable.
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It is likely that the practice of requesting international electoral mon-
itoring will become a routine part of national practice, particularly
useful when the democratic legitimacy of a regime is in question. Of
course, there are still hard-core abstainers, such as the totalitarian
governments of Myanmar, North Korea, and China. However, their
number is diminishing. The government formed in May  after the
end of the civil war in Ethiopia immediately undertook to conduct “free,
democratic and internationally monitored elections” within a year.59 At
about the same time, the insurgents who took power in Eritrea commit-
ted themselves not to secede from Ethiopia until after a UN-monitored
plebiscite.60 What is remarkable is not that in particular cases the dem-
ocratic process has been monitored and declared legitimate, but rather
that such recourse to international legitimation through election moni-
toring is becoming the rule rather than the exception.

A recent UN Secretariat study, noting the rising demand for monitor-
ing, has started to set out the juridical, institutional, administrative, and
fiscal parameters for an expanded UN electoral monitoring service.61

The OAS Secretariat has provided a companion regional study.62 These
begin the conceptually difficult task of sifting through the increasing
body of practice to clarify the meaning of the normative concept sig-
naled by the phase “democratic entitlement.” These data make it strik-
ingly apparent that international election monitoring cannot be limited
merely to guaranteeing citizens’ right to cast a vote, but must also ensure
a far broader basket of democratic rights, of the type described in the
text of the Civil and Political Rights Covenant and the Charter of Paris.

A study which seeks to connect the dots of practice with lines of enun-
ciated principle must also look at those instances in which election mon-
itoring has been denied. For example, in  the Secretary-General
refused to monitor the Romanian elections on the ground that his par-
ticipation had not been authorized by the General Assembly or Security
Council. Perhaps even more persuasive was the objection that he had
not been invited to participate early enough in the process, before the
outgoing regime had established the rules and methods by which the
election campaign was to be conducted.63 In  the Secretary-General
also rejected requests for election monitoring made by Lesotho and
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Zambia, again on the public ground that he was unauthorized, in the
absence of special circumstances, to engage in the monitoring of elec-
tions in sovereign States, but also on the private ground that the effec-
tiveness of his participation had not been sufficiently assured.

There is reason for such caution. Commentators have rightly warned
that the monitoring of voting alone may place observers in the position
of legitimating an electoral victory which was not fairly achieved. This
need not imply fraud or repression but, more likely, the effect on free
choice of the continuing “normal” operation of entrenched social and
political institutions.64 While no observation process can reach back into
a nation’s history to extirpate the impacted roots of social and cultural
inequalities, observers can do – and have done – more than simply watch
tellers count ballots. To make citizens’ rights to free and open elections
a legitimate entitlement, its parameters need to be clear and specific. To
that end, a robust repertory of practice, an explicit canon of principles,
and an institutional framework for implementation is developing which
is capable of increasing the determinacy of the entitlement. Some of
this recapitulation of the lessons learned in field-practice is being under-
taken by non-governmental organizations.65

Apparent failures such as the monitoring missions in Angola and (for
quite different reasons) in the Western Sahara are fortunately excep-
tions, more than offset by the credible and path-breaking operations cul-
minating in fair elections in difficult situations such as Namibia,
Cambodia, Nicaragua, and El Salvador. As the entitlement becomes an
accepted norm, a lengthy international law debate will end. Do govern-
ments validate international law or does international law validate
governments? The answer is becoming apparent: each legitimates the
other.

     

The validation of governments by the international system is rapidly
being accepted as an appropriate role of the United Nations, the
regional systems and, supplementarily, for NGOs. Democracy and
human rights are now requirements for admission of new member
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States into the European Union, as enumerated by the Maastricht
Treaty. Indeed, the European Court of Human Rights has held that
“democracy is without doubt a fundamental feature of the European
public order.”66 A recent study conducted by the Netherlands Minister
of Foreign Affairs gives expression to the new normative expectation. It
asks: what can reasonably be expected of a European State seeking to
join the European Communities and the Council of Europe? It answers
that applicant States “must be plural democracies; they must regularly
hold free elections by secret ballot; they must respect the rule of law;
[and] they must have signed the European Convention on Human
Rights and Fundamental Freedoms . . . ”67 Such an international test for
validation of governance and entry into a society of nations would have
been unthinkable even a decade ago; in the new Europe it is considered
unexceptionable. Some comparable rule should, and undoubtedly will,
become the standard for participation in the multinational institutions
of the global community.

As a step in this direction, the UN General Assembly might adopt and
adapt the specific guidelines set out in the OSCE’s Copenhagen
Declaration and Paris Charter and declare these applicable to Article 
of the Civil and Political Covenant. The Human Rights Committee in
any event is likely to interpret Article  in accordance with the
Copenhagen and Paris principles, but it would be better if this were spe-
cifically endorsed by a resolution of the Assembly. Such a resolution
would, among other benefits, guide and assist the Human Rights
Committee in more effectively monitoring compliance by the large
majority of States party to that global instrument. It would also help to
make more determinate the content of the evolving customary law
applicable to national political practices. By bringing the evolution of
UN practice approximately into line with that of the OSCE, the emerg-
ing democratic entitlement would attain greater specificity and coher-
ence.

How coherent is the new normative canon of the democratic entitle-
ment? The democratic entitlement rests on the still-radical principle that
the community of States is empowered to compose and apply codes
which regulate the conduct of governments towards their own citizens.
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The very idea of general international monitoring of elections in
sovereign States still arouses passionate ire, not only among the increas-
ingly isolated totalitarian regimes, but also among some nations with
long memories of humiliating interventions by States bent on “civiliz-
ing” missions. While they are willing to see the international community
engage in occasional monitoring of elections to end a civil war or
regional conflict, they accept this only as a necessary exception, not as a
normal manifestation of a universal democratic entitlement.

The prospect of such dissent was clearly foreshadowed in  when
the Assembly considered the proposal to establish ONUVEH, the
observer group to monitor Haiti’s elections. Here, a link between elec-
tion monitoring and peace was much harder to demonstrate since no
armed hostilities were underway. ONUVEH was therefore created in
the face of significant opposition from several UN members, notably
China, Cuba, and Colombia.68 The long spectre of US hemispheric
interventions was invoked in the Assembly’s corridors. It was said that
the UN was becoming a front for the neo-colonial ambitions of the US
and other North Atlantic members of the Rich Man’s Club, invoking
electoral rights to divert attention from the rights of the poor to food.
Several months elapsed before suspicions were assuaged by diplomatic
assurances that the Haitian case, too, would set no general precedent.
Cuba, in the Assembly’s debate prior to the vote authorizing ONUVEH,
spoke emphatically against “any attempt to use this United Nations res-
olution or activity as a pretext for interfering in the internal affairs of
Haiti . . .”69 and stressed that “elections . . . can never be regarded as a
matter affecting international peace and security . . .”70 Mexico also
went on record as rejecting any precedential value in the authorization
of ONUVEH.71 These States contended that UN election monitoring
in an independent nation is unlawful per se, in the absence of exceptional
peace-making exigencies. That this attitude is changing, however, has
been demonstrated by the astonishing request of Mexico, only three
years later, for international observers to monitor its own Presidential
elections to assuage the suspicions of its electorate.

The International Court of Justice has rebuffed the claim that
monitoring is intrusive, and thus unlawful per se. In the  Nicaragua
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decision, in connection with commitments made by the Sandinista
government to abide by democratic electoral standards, the Court stated
that it

cannot discover, within the range of subjects open to international agreement,
any obstacle or provision to hinder a State from making a commitment of this
kind. A State, which is free to decide upon the principle and methods of popular
consultation within its domestic order, is sovereign for the purpose of accepting
a limitation of its sovereignty in this field. This is a conceivable situation for a
State which is bound by institutional links to a confederation of States, or
indeed to an international organization.72

It is also clear that no legal impediments prevent voluntary international
election monitoring as a means of protecting the emerging right of all
peoples to free and open electoral democracy. However, this is not to say
that any duty yet obliges States to have their elections internationally val-
idated. Although we have noted that the OSCE process in Europe seems
poised to pioneer such a general duty, even there the duty has not, as yet,
been explicitly imposed on all members. In the international commu-
nity, while there may be a duty under Article  of the Civil and Political
Rights Covenant (as in its regional and customary law analogues) to
permit free and open elections and to subject national compliance to
review by the Human Rights Committee, there is still no obligation
to permit election monitoring by international or regional organizations.
Indeed, any effort to transform an election monitoring option, exercisable
at the discretion of each government, into an obligation owed by each
government to its own people and to the other States of the global com-
munity is likely to be resisted. It must be admitted, however, that a “rule”
which only applies voluntarily may have less legitimacy and may be seen
as less fair than one that is of general application.

This was demonstrated when the General Assembly tiptoed around
the democratic entitlement at its session in the fall of . Passing two
somewhat incongruent resolutions, one of which restates the democratic
entitlement and commends monitoring73 while the other emphasizes
State sovereignty, affirming “that it is the concern solely of peoples [of
each State] to determine methods and to establish institutions regarding
the electoral process, as well as to determine the ways for its implemen-
tation according to their constitutional and national legislation”74 and
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urging all States “to respect the principle of noninterference in the inter-
nal affairs of States.”75 The General Assembly has continued to pass ver-
sions of these two resolutions in the years since .76

Opponents fear mostly that the monitoring process will be used to
reimpose a form of neo-colonialism under the banner of democracy.
That fear must be addressed, but it must also be put in perspective.
History has warned, repeatedly, that the natural right of all people to
liberty and democracy is too precious and too vulnerable to be
entrusted entirely to those who govern. True, as John Stuart Mill has
warned, the moral fiber of a nation may be weakened if it relies on the
intervention of outsiders, rather than its own efforts, to achieve libera-
tion.77 However, given the technological edge which contemporary dic-
tators enjoy over their own citizens, the chances of successful
self-liberation have declined since Mill’s day. Uganda’s President
Godfrey L. Binaisa, after the overthrow of Idi Amin’s bloody junta,
quite properly chided the General Assembly’s delegates for their
indifference to the plight of his nation’s people. “In light of the clear
commitment set out in . . . provisions of the Charter,” he said, “our
people naturally looked to the United Nations for solidarity and support
in their struggle against the fascist dictatorship. For eight years they
cried out in the wilderness for help; unfortunately, their cries seem to
have fallen on deaf ears.” Acerbically, Binaisa observed that “somehow,
it is thought to be in bad taste or contrary to diplomatic etiquette to
raise matters of violations of human rights by member States within the
forums of the United Nations.”78

In an age in which an effective confrontation with entrenched auto-
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crats may be nearly impossible without the direct or indirect support of
the international community or neighboring States, inhibitions about
interference in the “domestic jurisdiction” of States seem less persuasive
than they used to be. “We are arriving at the conclusion,” Soviet Foreign
Minister Boris D. Pankin observed in , “that national guarantees [of
human rights] are not sufficient. So we have to review the principle of
non-interference in affairs of other governments.”79 To this end, the
post-coup Declaration of Human Rights and Freedoms, adopted on
September ,  by the Soviet Congress of People’s Deputies, states
that “Every person possesses natural, inalienable and inviolable rights
and freedoms. They are sealed in laws that must correspond to the uni-
versal declaration of human rights, the international covenants on
human rights and other international norms and this Declaration.”80

The OAS foreign ministers’ resolution of June ,  is to the same
effect81 as are the OSCE heads’ Paris Charter82 and Moscow
Document.83

   .  

It thus appears that there is increasing support (even, or perhaps espe-
cially, among former totalitarian States) for the proposition that the dem-
ocratic entitlement, abetted by links with other basic human rights and
the accompanying international monitoring of compliance, has
trumped the principle of non-interference. What validly remains of past
inhibitions against interference in national sovereignty is a concern that
such intervention be, and be seen to be, bona fide aid to democratic self-
governance. Thus, actions to reenforce or reinstate democratic rule
taken on behalf of the international system and in accordance with its
legitimate collective decision-making procedures are likely to be gener-
ally welcomed, whereas unilateral acts by a State, unauthorized by its
global (or regional) peers, will be treated with deserved suspicion and
alarm. The  US intervention in Panama stands as a sharp proced-
ural contrast to the international decision to intervene against the junta
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in Haiti. International “jurying” of a decision of this sort carries far
different resonance than does unilateral action.

This was undoubtedly in the minds of the representatives of States to
the United Nations Human Rights Commission when they voted unan-
imously to condemn the military government of Myanmar for failing to
carry out its promise to return that country to democratic, civilian rule.84

The junta’s refusal to allow the elected legislature to meet and its arrest
of many parliamentary leaders was perceived as not merely a domestic
but an international issue, warranting a collective judgment and
response from those empowered by the international community to
make such judgments.

Despite the Security Council’s  decision to authorize the use of
force against Haiti’s junta,85 the international community still undoubt-
edly provides a slower, less decisive recourse for supporting embattled
democrats within nations than does unilateral intervention by a power-
ful (and self-interested) State. This argument for unilateralism, however,
fails to take into account the costs of unilateralism to the project of grad-
ually developing community-based institutional responses to the
problem of totalitarian usurpations. Such costs might be acceptable, if
there were no real prospect of gradually developing, in the institutions of
global governance, a multilateral approach unfreighted by the baggage
of unilateralism. That, however, as this essay seeks to demonstrate, is not
the case. Monitoring, of various degrees of rigor and performed by a
panoply of multilateral institutions, has become quite normative in the
span of a decade, and is accepted by States at the hands of quite intru-
sive instrumentalities and processes backed by legitimate multilaterally
bestowed authority. If that authority is less persuasive than the US
Marine Corps, it is at least an accruing asset. If monitoring evolves into
a universal obligation, perhaps consequences will attach even to a refusal
to be monitored. As Professor Buergenthal observed about the effect of
the Copenhagen Declaration and the Paris Charter, there is bound to
evolve a “linkage of human rights to other questions (trade, security, envi-
ronment, etc.) . . . Linkage permits the participating States . . . to condi-
tion their bilateral and multilateral relations in general upon progress in
the human dimension sphere.”86 The authority that grows out of such
linkages may even prove to have greater staying power in the long run
than did US military power in some of its most recent deployments.
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84 N.Y. Times (Mar. , ), at A. 85 SC Res.  ().
86 Thomas Buergenthal, “CSCE Human Dimension: The Birth of a System,” Collected Courses of
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The right to political participation in international law

Gregory H. Fox

 

Is international law prepared to accept a right to democratic govern-
ance? To answer this question one would need to examine the many
facets of international law potentially affected by a principle of demo-
cratic legitimacy: recognition of States and governments, the accredita-
tion of delegates to international organizations, the use of force, treaty
law, etc. But such an inquiry into the consequences of a democratic right
would be a rather sterile enterprise if one had not first asked whether
the right itself has achieved a firm legal grounding. Does international
law in fact speak to the ways in which citizens choose their leaders? Is
the right confined to treaty law or is support to be found in State prac-
tice as well? Do efforts by international organizations to foster transitions
to democracy constitute norm-generating State practice? And is rele-
vant opinio juris confined to regions of the world in which democratic
government is already well established?

These questions about the sources of a democratic right immediately
raise another, more complex question: when inquiring into the norma-
tive status of a “right to democratic government,” what, precisely, is one
looking for? If “democracy” is understood in consequentialist terms as
one or another comprehensive visions of “the good life,” then the rele-
vant sources of law would be potentially infinite.1 All manner of politi-
cal, social, economic, environmental, and other rights could potentially
contribute to democracy so defined. International law clearly has not
cohered around such an all-encompassing notion of a democratic society.



1 Such a broad conception of democracy is described in Thomas Christiano, The Rule of the Many
(Boulder, Colo.: Westview Press, ). According to the Canadian Supreme Court, “[d]emoc-
racy is not simply concerned with the process of government . . . [but] is fundamentally connected
to substantive goals.” In the Matter of Section  of the Supreme Court Act, R.S.C., , C. S-
 And in the Matter of a Reference by the Governor in Council Concerning Certain Questions
Relating to the Secession of Quebec from Canada, as set out in Order in Council P.C. –,
Dated September ,  ().



International law has, however, come to understand “democracy” in
narrower, more process-oriented terms. Perhaps recognizing the limited
ability of outsiders to affect broad political change within States, inter-
national actors have come to use the term “democracy” to mean the
essential procedures by which a democratic society functions.2 The dis-
tinctive essence of democratic government is popular sovereignty – the
notion of citizen consent to the exercise of coercive power within a
state.3 It is the appeal to popular consent, above all else, that differen-
tiates democracy from theories of political authority grounded in alter-
native sources of legitimation – dynastic continuity for monarchies, a
divine mandate for theocracies, etc. While democratic consequentialists
argue persuasively that a whole range of civil rights and social prerequi-
sites may be necessary for meaningful popular consent, the fact of consent
still lies at the heart of their theories.

In the modern State, popular consent is made manifest through com-
petitive elections. International law’s modest approach to democratiza-
tion, therefore, has focused on electoral processes.4 This in no way
suggests that other political or social rights are not seen as essential to
the process of democratization; the UN Secretary-General, in particu-
lar, has argued that democratization must begin but cannot end with
competitive elections.5 And as noted elsewhere in this volume, “human
rights” are frequently described by international actors in contradistinc-
tion to “democracy.”6 What this view does suggest is that international
actors understand elections as the essential framework through which
other “democratic” goals are to be effectuated. In a world of highly
diverse states, achieving consensus on even this minimal understanding
of democracy would be a remarkable event.

In accordance with this understanding, the instruments and practice
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2 “The term ‘democratization’ is used here to denote a process by which an authoritarian society
becomes more participatory.” Report of the Secretary-General, Support by the United Nations
System of the Efforts of Governments to Promote and Consolidate New or Restored
Democracies, UN Doc. A./ (), para. .

3 “[T]he concept of representative democracy is founded upon the principle that it is the people
who have political sovereignty.” Annual Report of the Inter-American Commission on Human Rights
–, OEA/Ser.L/V/II., rev. , doc.  ().

4 In a resolution entitled “Strengthening the Role of the United Nations in Enhancing the
Effectiveness of the Principle of Periodic and Genuine Elections and the Promotion of
Democratization,” GA Res. / (), the General Assembly commended the UN for assist-
ing in “the continuation and consolidation of the democratization process in certain Member
States requesting assistance.” It then went on to describe that assistance solely by reference to
aspects of the electoral process. Ibid. para. .

5 See, e.g., Report of the Secretary-General, Support by the United Nations System of the Efforts
of Governments to Promote and Consolidate New or Restored Democracies, UN Doc. A//
(), para. . 6 See Introduction, text accompanying note .



surveyed in this chapter will be those concerned with “free and fair” elec-
tions. The chapter begins with a review of how international law
approached questions of regime legitimacy before a guarantee of polit-
ical participation entered the law of human rights. It will then survey the
human rights treaties in which a right to participation is set out, as well
as the relevant jurisprudence of treaty bodies. It will then review the
practice of multilateral election monitoring and conclude that a right to
political participation has established a firm grounding in both treaty
law and international practice.

       
 

A Participatory rights before : the reign of statism

All of human rights law presents a challenge to traditional notions of
State sovereignty. In this sense the right to political participation is unex-
ceptional. But participatory rights involve not only specific limits on
State sovereignty in given areas, but the more fundamental question of
who holds sovereign authority within a State. For most of recent history
“the sovereign” has been that person or group actually wielding political
power. The right to participation rejects this de facto control test by assert-
ing that the mass of citizens is the ultimate repository of sovereignty.

If participatory rights were merely a theory of democratic legitimacy
then international law would not enter the discussion. But they are not
merely theory: they are, as this section will show, treaty-based obligations
owed to other States. Participatory rights have thereby “international-
ized” previously domestic questions of regime legitimacy. By presenting
the identity of “the sovereign” as a question of international law, these
rights have granted to other State parties the capacity to judge the ade-
quacy of popular participation.

The traditional exclusion of participatory rights from international
law can be explained by two sets of factors; those generic to all human
rights norms and others specific to the right itself. The generic reasons
are well known. The international law of human rights emerged follow-
ing the Second World War.7 Before then, “apart from a few anomalous
cases, in which individuals were allowed to vindicate their rights directly
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7 See generally Louis Sohn, “The New International Law: Protection of the Rights of Individuals
Rather Than States,” Am U. L. Rev.  (), pp. , – (discussing development of international
law of human rights).



on the basis of a special international agreement, individuals were not
subjects of rights and duties under international law.”8 States in the
nineteenth century, caught increasingly in the throes of aggressive
nationalism, saw their domestic political institutions as essential compo-
nents of a unique national culture. In order to protect these institutions
from external pressures, the dominant States of Europe shaped an inter-
national law that carved out an exclusive sphere of domestic jurisdic-
tion.9 A fortress-like conception of State sovereignty endowed
governments with “a monopoly over fundamental political decisions, as
well as over legislative, executive and judicial powers.”10

An individual right to participate in government did not and could
not arise in this international legal climate. The manner in which States
chose their leaders formed a central feature of the protected domestic
sphere.11 Statism found its ultimate expression during the eighteenth and
nineteenth centuries in the conception of nations as autonomous moral
beings which, in the selection of their leaders, gave expression to their
national personalities.12 Vattel, who conceived of political societies as
morally engaged, described the national sovereign as “the moral
person” of his State. Once chosen, a sovereign became “the depository
of the obligations relative to government” and other persons, while not
“absolutely ceasing to exist in the nation, act thence wards only in him
and by him.”13 To condemn the process of choosing a leader, therefore,
was to impugn the character of the nation itself.

Two more specific factors also contributed to the late emergence of
participatory rights in international law. The first is that national elec-
tions did not become commonplace until the mid-nineteenth century.14
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18 Ibid. at p. . 9 See Matthew S. Anderson, The Ascendancy of Europe (), pp. –.
10 Helmut Steinberger, “Sovereignty,” in Rudolf Bernhardt, ed., Encyclopedia of Public International

Law  (), pp. , .
11 Henry Wheaton’s views were typical of international lawyers of this period: “The perfect inde-

pendence of every sovereign State in respect to its political institutions, extends to the choice of
the supreme magistrate and other rulers, as well as to the form of government itself.” Henry
Wheaton, Elements of International Law (d ann. edn., Boston, Mass.: Little Brown, ), p. .

12 Ibid. at p.  (“Every state, as a distinct moral being, independent of every other, may freely
exercise all its sovereign rights in any manner not inconsistent with the equal rights of other
states. Among these is that of establishing, altering, or abolishing its own municipal constitution
of government.”) Professor Tesón has termed this view the “Hegelian Myth.” Fernando Tesón,
Humanitarian Intervention: An Inquiry into Law and Morality (), pp. –.

13 I. Emmerich de Vattel, Joseph Chitty, ed. (Philadelphia, Penn.: T. and J. W. Johnson, ) The
Law of Nations (), ch. , p. .

14 See Alan F. Hattersley, A Short History of Democracy (Cambridge University Press, ), p. ;
Leslie Lipson, The Democratic Civilization (New York: Oxford University Press, ), p. ; Stein
Rokkan, Citizens, Elections, Parties: Approaches to the Comparative Study of the Processes of Development
(New York: McKay, ), pp. –.



An international requirement of free and fair elections could not reason-
ably be expected to arise until elections in individual states became the
norm. Until the mid-twentieth century, however, many States were still
engaged in national debates over the nature, power, and extent of rep-
resentative institutions.15 Even in , when participatory rights were
first formally expressed in the Universal Declaration, full adult suffrage
was less than a generation old in many European countries.16

The second reason concerns the treatment of unelected governments
by the international community. Governments which obtain power in
violation of participatory rights (i.e., without holding proper elections)
do so illegally. Presumably, such governments would themselves be con-
sidered illegal.17 For most of recent history, however, the international
law of recognition has paid little or no attention to the manner in which
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15 Although several European states had functioning parliamentary bodies in the seventeenth and
eighteenth centuries, the size of their electoral base appears negligible by modern standards.
Hattersley, supra note , pp. –. In mid-eighteenth century Britain, for example, no more
than one in twenty citizens was eligible to vote for the House of Commons. Lipson, supra note
, p. . Only after the twin upheavals of the French Revolution and the Napoleonic wars did
representative institutions begin to proliferate and the base of suffrage expand. Hattersley, supra
note , pp. –. In Belgium, which gained independence in , the first constitution estab-
lished a bicameral parliament with suffrage limited to men over twenty-five years of age who
paid a minimum tax. Universal male suffrage was not introduced until . Thomas F. Mackie
and Richard Rose, The International Almanac of Electoral History (rd rev. edn., Washington, :
Congressional Quarterly, ), p. . In France, universal male suffrage for a Constituent
Assembly was not instituted until . Ibid. at pp. –. In the Netherlands a States-General
was introduced in ;  percent of the adult male population was eligible to vote. Universal
male suffrage did not appear until . Ibid. at p. . In Norway the constitution of  enfran-
chised about  percent of the adult male population; suffrage for virtually all males over  was
introduced in . Ibid. at p. . In Spain the constitution of  tempered royal power by
enacting broad franchise provisions, but a series of coups disrupted the work of parliament. Ibid.
at pp. – . In the United Kingdom the Reform Act of , much heralded as broadening
the base of representation, increased the parliamentary electorate from . percent to .
percent of the population. Successive reform bills in  and  gave the vote to most adult
males. Until  university graduates and businessmen were allowed two votes each. Ibid. at pp.
–; Hattersley, supra note , pp. –; Lipson, supra note , pp. –. In the United
States, members of the presidential electoral college were not chosen by direct election in all
States until . Mackie and Rose, supra, p. . Senators were chosen by state legislatures until
, and poll taxes were only eliminated by constitutional amendment in . US Const.
amends. , .

16 Women became entitled to vote on equal standing with men on the following dates: Austria
(); Belgium (); France (); Germany (); Greece (); Italy (); the
Netherlands (); Norway (); Portugal (); Spain (); Sweden (); United
Kingdom (); United States (). Mackie and Rose, supra note , passim.

17 To argue otherwise one must defend the proposition that the process of selecting a regime can
be legally separated from the regime actually selected. Participatory rights, however, are instru-
mental: they serve as a means by which citizens make their views known and felt in the formu-
lation of national policy. If citizens are excluded from the political process, those rights would
not have been instrumental in achieving anything. This delineation of a “proper” process creates
a threshold of legitimacy that all governments must meet.



regimes are chosen. Rather, States have generally been free to conduct
relations with governments which, under a scheme of participatory
rights, would likely be regarded as pariahs.18

B The nature and scope of post-war treaty-based participatory rights

Participatory rights first appeared in multilateral instruments following
the Second World War. These human rights instruments guarantee the
right to political participation primarily by requiring parties to hold fair
elections at regular intervals. During this era, the United Nations also
began to monitor elections and plebiscites in colonial territories and
newly independent states. A review of the treaty-based requirements
reveals a comprehensive set of international standards governing criti-
cal aspects of the electoral process.

 The international covenant on civil and political rights

The International Covenant on Civil and Political Rights (Political
Covenant), which entered into force in , is the most widely sub-
scribed treaty guaranteeing participatory rights.19 Article  is the prin-
cipal provision on political rights in the Covenant, and contains three
broad guarantees relevant to this discussion: non-discrimination, the
right to participate in public affairs, and the right to free elections:

Every citizen shall have the right and the opportunity, without any of the dis-
tinctions mentioned in article  and without unreasonable restrictions:
(a) To take part in the conduct of public affairs, directly or through freely

chosen representatives;
(b) To vote and to be elected at genuine periodic elections which shall be by

universal and equal suffrage and shall be held by secret ballot, guarantee-
ing the free expression of the will of the electors;

(c) To have access, on general terms of equality, to public service in his
country.20
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18 For a thorough discussion of recognition issues, see chapter  of this volume.
19 As of March ,  there were  States parties to the Political Covenant. United Nations,

Multilateral Treaties Deposited with the Secretary-General, Status as of March , .
Available at <www.un.org/depts/treaty/bible.htm>.

20 Article  is the successor to Article  of the Universal Declaration of Human Rights, which
provides:
. Everyone has the right to take part in the government of his country, directly or through freely

chosen representatives.
. Everyone has the right of equal access to public service in his country.
. The will of the people shall be the basis of the authority of government; this will shall be

expressed in periodic and genuine elections which shall be by universal and equal suffrage
and shall be held by secret vote or by equivalent free voting procedures.



a Non-discrimination Article  provides that the rights it contains shall be
enjoyed “without any of the distinctions mentioned in Article  of this
Covenant and without unreasonable restrictions.” Article  forbids any
restrictions that discriminate against citizens on the basis of an explicitly
prohibited characteristic.21 The phrase “without unreasonable restric-
tions” implies that some restrictions on participation not based on pro-
hibited distinctions are “reasonable” and therefore permissible. The
drafters of the Political Covenant included this phrase to permit the
denial of suffrage to minors, convicts, the mentally ill, and those not
meeting residency requirements, and to permit the existence of certain
limitations on the right to hold public office, such as a requirement of
professional training.22 The drafters apparently did not consider such
“reasonable” restrictions “discriminatory,”23 but did not intend the stan-
dard of reasonableness to sanction the egregious forms of discrimina-
tion set out in Article .24 While Article ’s non-discrimination language
is directed explicitly at individuals, it may also be read to prohibit states
from discriminating against political parties embracing a particular
ideology.25

b The right to take part in public affairs Paragraph (a) of Article  guaran-
tees the right to “take part in the conduct of public affairs directly or
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21 Article  provides that all rights shall be respected “without distinction of any kind.” Explicitly
prohibited distinctions include “race, color, sex, language, religion, political or other opinion,
national or social origin, property, birth or other status.”

22 See UN GAOR, d Comm., th Sess., th mtg, (), p. ; UN GAOR d Comm., th
Sess., th mtg. (), p.  [hereinafter Third Committee, th Meeting]; Summary
Record of the th Meeting, UN ESCOR Commission on Human Rights, th Sess., th mtg.
(), pp. , – [hereinafter Commission on Human Rights, th Meeting]; Summary
Record of the th Meeting, UN ESCOR Commission on Human Rights, th Sess., th mtg.
(), p.  [hereinafter Commission on Human Rights, th Meeting]; Summary Record of
the d Meeting, UN ESCOR Commission on Human Rights, th Sess., d mtg. (), pp.
, ,  [hereinafter Commission on Human Rights, d Meeting].

23 See Commission on Human Rights, d Meeting, supra note , p.  (statement of Mr.
Jevremovic, Yugoslavian delegate) (describing restrictions such as those based on mental defi-
ciency as “reasons of a non-discriminatory character”); Commission on Human Rights, th
Meeting, supra note , p.  (statement of Mr. Cassin, French delegate) (similar).

24 See Annotation by Secretary-General of the Draft International Covenants on Human Rights,
UN GAOR, th Sess., Supp. No. , () [hereinafter Annotation by Secretary-General].

25 While the Human Rights Committee has been careful to describe Art.  as providing rights to
individuals and not groups – evidently in an effort to distinguish its refusal to consider similar
claims of group entitlement under Article  of the Covenant – it has effectively extended the
non-discrimination requirement to parties as well. In the Committee’s view, freedom of associ-
ation is an “essential condition . . . for the effective exercise of the right to vote and must be fully
protected.” Human Rights Committee, General Comment  (Dec. , ), para. .



through freely chosen representatives.” Since paragraph (b) requires
genuine, periodic elections, paragraph (a) must contemplate additional
means of influencing public policy. While paragraph (a) does not iden-
tify the types of public bodies to which it applies, and the drafters
rejected a proposal that would have applied to “all organs of authority,”
the Human Rights Committee has stated that the article “covers all
aspects of public administration, and the formulation and implementa-
tion of policy at international, nation, regional and local levels.”26

c Requirements concerning elections Although paragraph (b) presents some
of the most difficult interpretative questions in Article , the drafters
spent little time discussing its central terms. Paragraph (b) guarantees the
right to vote “at genuine periodic elections which shall be by universal
and equal suffrage and shall be held by secret ballot, guarantee[ing] the
free expression of the will of the electors.” The drafters generally agreed
that the requirements of universal and equal suffrage and a secret ballot
meant that each vote must count equally.27 However, they left to individ-
ual States the question of whether votes would have equal effect, largely
a matter determined by whether a country follows a proportional repre-
sentation or a simple majority electoral system.28 The drafters of the
Universal Declaration also briefly discussed whether ballot secrecy was
appropriate for States with a high percentage of illiterate voters,29 and
the majority concluded that ballot secrecy was a fundamental aspect of
a fair election and should be retained.30

Given Cold War tensions, it is not surprising that the drafters failed to
clarify whether the guarantee of a “genuine election” to establish “the
free expression of the will of the electors” required party pluralism.
During the Cold War this proved to be the most intractable point of divi-
sion in the application of Article . While Western States have long
maintained that single-party elections are incompatible with genuine
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26 See Annotation by Secretary-General, supra note , p. . 27 Ibid.
28 See, e.g., Commission on Human Rights, th Meeting, supra note , pp. ,  (statement of Mr.

Cassin, French delegate).
29 See Summary Records of Meetings of d Committee, UN GAOR d Comm., d Sess., d mtg.

at p. , () [hereinafter Third Committee, d Meeting] (statement of Mr. Saint-Lot,
Haitian delegate); ibid. at p.  (statement of Mr. Garcia Bauer, Guatemalan delegate).

30 See Third Committee, d Meeting, supra note , p.  (statement of Mr. Sandifer, US dele-
gate); ibid. at p.  (statement of Mr. Watt, Australian delegate); ibid. at p.  (statement of Mr.
Pavlov, Soviet delegate). The Universal Declaration provides in Article () for a secret ballot
“or equivalent free voting procedures.” This language was not retained in the Political Covenant,
thus establishing secret balloting as the sole legitimate method of voting.



choice, socialist States did not share this view.31 During the Covenant’s
long drafting process (–), this debate spread to other regions.
Several African leaders (most prominently Tanzanian President Julius
Nyerere) argued in the s that the existence of multiple political
parties was not a prerequisite to genuine electoral choice.32 Others
argued that multiple parties would bring violence and perhaps civil war
to states in which different ethnic groups, forced together by colonial-era
boundaries, would seize on competitive elections as a means of exploit-
ing pre-existing divisions.33

The Political Covenant’s travaux préparatoires barely address this issue.
The Human Rights and Third Committees spent little time debating the
meaning of the term “genuine,” and did not discuss the specific ques-
tion of party pluralism. The only attempt to define a “genuine” election
came late in the drafting process, when the Chilean delegate stated that
“[t]he adjective ‘genuine’ had been used to guarantee that all elections
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31 For example, the Soviet delegate argued that “in his country, the bourgeois class had ceased to
exist. There thus remained only workers and peasants, and the Communist Party by itself was
capable of looking after their interests.” UN GAOR d Comm., d Sess., th mtg. at p. 
() [hereinafter Third Committee, th Meeting] (statement of Mr. Pavlov, Soviet delegate).
He argued further that “[u]nder the prevailing system [in the Soviet Union], there was no jus-
tification for the creation of other parties.” Ibid. These statements occurred during the debate
over the Universal Declaration.

32 See, e.g., Julius K. Nyerere, “Democracy and the Party System” () in Freedom and Unity: A
Selection from Writings and Speeches, – (New York: Oxford University Press, ); see also
International Comm’n of Jurists, ed., Human Rights in a One-Party State (); Yougindra
Khushalani, “Human Rights in Africa and Asia,” Hum. Rts. L.J.  (), pp. , ; Simbi V.
Mubako, “Zambia’s Single-Party Constitution – A Search for Unity and Development,” Zambia
L. J.  (), , pp. –. For a more recent view, see Ibbo Mandaza and Lloyd Sachikonye eds.,
The One Party State and Democracy: The Zimbabwe Debate ().

33 See, e.g., Pius Msekwa, “The Doctrine of the One-Party State in Relation to Human Rights and
the Rule of Law,” in Human Rights in a One-Party State (London: Int’l Comm’n Jurists, ), ,
pp. –. Togo, for example, defended its one-party system in response to queries from the UN
Human Rights Committee as follows:

[P]luralism which had been instituted at the time of independence had rapidly degenerated,
giving rise to a plethora of parties based on ethnic units, each serving its own interests. This
had engendered a civil war mentality. The Togolese People’s Rally had proved to be the best
means of achieving national unity and solidarity. The concept of “rally” implied respect for
the individual and for diversity of opinions, the single Party being a forum where citizens
could engage in dialogue and freely express their points of view. (Report of the Human Rights
Committee, UN GAOR, th Sess., Supp. no. , pp. –, () [hereinafter Report to
th Session].)

See also Report of the Human Rights Committee, UN GAOR, th Sess., Supp. No. , p. 
() [hereinafter Report to th Session] (statement of Zairian delegate) (“The limitation to
three political parties had been chosen to avoid the repetition of the tragic experience of the
years – when unrestricted multipartism caused serious difficulties and involved the death
of more than half a million people.”)



of every kind faithfully reflected the opinion of the population and to
protect the electors against government pressure and fraud.”34 The text
itself supports this interpretation. A parenthetical clause providing for
universal and equal suffrage and secret ballot, and the phrase “guaran-
teeing the free expression of the will of the electors,” follow the require-
ment of “genuine periodic elections.” The latter phrase appears to be
describing the first: that is, a “genuine periodic” election is one which
guarantees the “will of the electors,” freely expressed. On this view, if
the electorate did not have the opportunity to express its opinion by
casting a vote for a particular candidate or party, the election would not
be “genuine.”35

This interpretation suggests that Article , as originally drafted, did
not prohibit one-party States per se. Single-party elections would run
afoul of the Chilean formula only if () public opinion in a State were
actually divided on important political issues, and () if a single party did
not permit candidates representing each faction to stand for election. A
single party of homogeneous views would accurately reflect the “free
expression of the will of the electors” if there were no divisions in public
opinion. Similarly, if divisions did exist but the various factions within a
party gave voice to all major points of view, additional parties would be
unnecessary.

The Human Rights Committee, which reviews parties’ adherence to
the Political Covenant, has consistently expressed skepticism that
“genuine” one-party elections are possible.36 In  the Committee
faced the issue directly and, in a little-publicized decision, abandoned
its case-by-case approach and held that one-party systems impose inher-
ent limitations on genuine electoral choice. The decision came in an
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34 Third Committee, th Meeting, supra note , p. .
35 The Inter-American Commission on Human Rights, for example, has concluded that an

“authentic election” occurs when there exists “some consistency between the will of the voters
and the result of the election.” Mexico Elections Decision, Cases , , , Inter-Am.
C.H.R. , , OEA/ser. L/V/., doc. , rev.  (). The Commission based this opinion
upon the American Convention on Human Rights, whose provisions on participatory rights it
has described as “fundamentally coincid[ing]” with Article  of the Political Covenant. Ibid. at
p. .

36 Upon receipt of a State party’s periodic report, the Human Rights Committee usually questions
State delegates as to whether opposition parties are permitted, the extent to which those parties
are allowed to operate freely, and whether any parties have been banned. See, e.g., Report to th
Session, supra note , p.  (Yemen); ibid. at p.  (Portugal); ibid. at p.  (Chile); ibid. at p. 
(Argentina); ibid. at p.  (Nicaragua); ibid. at p.  (Vietnam); Report to th Session, supra note
, at p.  (Mexico); ibid. at pp. ,  (Togo); Report of the Human Rights Committee, UN
GAOR, d Sess., Supp. no. , at p. , UN Doc. A// () (Poland); ibid. at p. 
(Tunisia); ibid. at p.  (Senegal).



individual petition filed by Peter Chiiko Bwalya, a Zambian citizen, who
had attempted to stand for parliamentary election as a member of an
opposition party.37 The party was banned under Zambia’s one-party
constitution, and Bwalya alleged that the authorities had “prevented
him from properly preparing his candidacy and from participating in the
electoral campaign.”38 Bwalya alleged further that in retaliation for his
candidacy he was dismissed from his job, expelled from his home, and
ultimately detained for thirty-one months on charges of belonging to the
banned party.39 These actions, Bwalya claimed, violated Article  of the
Covenant. The Committee agreed:

The Committee notes that the author, a leading figure of a political party in
opposition to the former President, has been prevented from participating in a
general election campaign as well as from preparing his candidacy for this party.
This amounts to an unreasonable restriction on the author’s right to “take part
in the conduct of public affairs” which the State party has failed to explain or
justify.

In particular, it has failed to explain the requisite conditions for participation
in the elections. Accordingly, it must be assumed that Mr. Bwalya was detained
and denied the right to run for a parliamentary seat in the Constituency of
Chifubu merely on account of his membership in a political party other than
that officially recognized; in this context, the Committee observes that restric-
tions on political activity outside the only recognized political party amount to
an unreasonable restriction of the right to participate in the conduct of public
affairs.40

Three years later, the Committee issued a General Comment on Article
 in which it reiterated and expanded on its holding in Bwalya.41 The
Committee first noted the centrality of the electoral processes outlined
in Article  to an effective democratic system: “Article  lies at the core
of democratic government based on the consent of the people and in
conformity with the principles of the Covenant.”42 Given this link
between popular consent and governmental authority, the Committee
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42 General Comment , supra note , para. .



emphasized the need for electoral systems to minimize distortions of
popular views. While the Committee acknowledged that Article  does
not envision any particular form of electoral system, it noted that “any
system operating in a State party must . . . guarantee and give effect to
the free expression of the will of the electors.”43

Having established broad electoral choice as a principle animating
Article , the Committee proceeded to address restrictions on party
activities from three different perspectives. First, addressing the rights of
voters, the Committee stated that “[p]arty membership should not be a
condition of eligibility to vote, nor a ground of disqualification.”44

Second, regarding candidates, “[t]he rights of persons to stand for elec-
tion should not be limited unreasonably by requiring candidates to be
members of parties or of specific parties.”45 Finally, in setting out other
political rights necessary for meaningful political participation, the
Committee stated that “[t]he right to freedom of association, including
the right to form and join organizations and associations concerned with
political and public affairs, in an essential adjunct to the rights protected
by article .”46 This is so, the Committee concluded, because “[p]oliti-
cal parties and membership in parties play a significant role in the
conduct of public affairs and the election process.”47

 The First Protocol to the European Convention on Human Rights

The European Convention on Human Rights itself contains no provi-
sions on participatory rights. However, Article  of the First Protocol to
the Convention provides: “The High Contracting Parties undertake to
hold free elections at reasonable intervals by secret ballot, under condi-
tions which will ensure the free expression of the opinion of the people
in the choice of the legislature.” Article  is therefore substantially nar-
rower in scope than Article  of the Political Covenant, as it does not
require universal suffrage or “genuine” elections, does not prohibit dis-
crimination, and does not mention equal access to public service. Finally,
Article  does not discuss political participation as an individual right,
but rather addresses the obligations of States parties.

The European Commission and Court of Human Rights have disre-
garded these literal shortcomings, however, and have interpreted Article
 to provide guarantees substantially similar to those contained in the
Political Covenant. They have done so by viewing the Protocol’s lan-
guage through the lens of the European states’ common democratic
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heritage.48 Unlike the UN Human Rights Committee, which rarely ven-
tures beyond treaty language in its decisions on participatory rights,
European tribunals have adduced extra-textual participatory rights that
reflect the common expectations of states parties to the Convention.

An example is Article ’s application to elections for “the legislature.”
The European Court has held that a legislature “does not necessarily
mean the national parliament: the word has to be interpreted in the light
of the constitutional structure of the state in question.”49 The Court will
apply Article  to political institutions so as to ensure that “effective polit-
ical democracy” is maintained.50 In a remarkable decision applying this
principle, the Court found that the European Parliament, which is estab-
lished by separate multilateral treaty, has become sufficiently involved in
the legislative process of the European Union to constitute a “legisla-
ture” for purposes of Article .51 Individuals living in states of the EU
(or in dependent territories thereof) thus have a right under the
European Convention to vote for members of the European
Parliament.52

a Rights concerning elections Although Article  appears to impose a
duty on States rather than bestow rights on individuals,53 both the
Commission and the Court have found the Protocol to contain an
implicit guarantee of individual rights.54 This interpretative leap has
quite practical roots: to deny all voters and candidates standing to
bring claims under Article  would foreclose the most effective means of
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49 Matthews v. United Kingdom, App. No. / (), para. .
50 Ibid., para. . 51 Ibid., para. . 52 Ibid., para. .
53 As a report of the Council of Europe stated in :

[Article ] does not guarantee that the individual shall enjoy a certain right . . . The individ-
ual as citizen has at most the “right” to expect the Contracting States to hold such elections,
thus fulfilling the obligation assumed when ratifying the European Convention. But he can
on no account deduce from the actual wording of the clause his own right to vote or his right
as a citizen to take part in such elections.

Council of Europe, Report of the Council of Europe to the International Conference on
Human Rights,  (), section .

54 Matthews, supra note ; Mathieu-Mohin and Clerfayt v. Belgium, Eur. Ct. Hum. Rts.  (ser. A)
(), pp. , ; W. v. Belgium, Eur. Comm’n Hum. Rts. Dec. & Rep. , (), p. .



bringing denials of political rights before adjudicatory bodies of the
Council of Europe. The Court has drawn on a number of sources to
conclude that Article  protects “subjective rights of participation – the
‘right to vote’ and the ‘right to stand for election to the legislature.’”55

Neither of these rights is unconditional. The Court has devised a mul-
tifaceted test to evaluate limitations on political rights: “[C]onditions
[cannot] curtail the rights in question to such an extent as to impair their
very essence and deprive them of their effectiveness . . . In particular,
such conditions must not thwart ‘the free expression of the opinion of
the people in the choice of the legislature.’”56 The “free expression”
requirement, the Court explained, “implies essentially – apart from
freedom of expression (already protected under Article  of the
Convention) – the principle of equality of treatment of all citizens in the
exercise of their right to vote and their right to stand for election.”57

However, the Court has also held that states may restrict the rights to
vote and to stand for election so long as the limitations are not arbitrary,
disproportionate, or thwart “the free expression of opinion of the people
in the choice of legislature.”58 Thus, limitations with substantial public
policy justifications and minimal impact on the representative nature of
legislatures have been upheld. Convicted prisoners serving jail sentences
may be disqualified from voting,59 as may imprisoned conscientious
objectors.60 The Commission has also upheld various residency require-
ments.61 In interpreting the right to stand for election, the Commission
has upheld State subsidies to parties that attain a certain percentage of
the vote,62 minimum signature requirements for a party to appear on a
ballot,63 and prohibitions against members of one legislative body stand-
ing for election to another.64 The Commission also seems to follow an
unexpressed de minimis rule: laws such as those excluding parties unable
to muster  signatures are considered unlikely to alter the outcome of
an election, and are therefore permissible.65 Such an approach toward
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small political movements is consistent with the Court’s longstanding
view that Article  does not require a system of proportional represen-
tation; each party need not receive seats in the legislature in proportion
to its percentage of the popular vote.66 These rulings are in keeping with
the wide margin of discretion afforded State parties in structuring their
electoral systems.67

The Court’s most far-reaching decisions on permissible limitations
have arisen out of Turkey’s repeated banning of political parties that
advocate an accommodation with Kurdish separatist forces.68 Two of
these banned parties – the United Communist Party of Turkey and the
Socialist Party – challenged the bans as violations of Article  of the
European Convention, which guarantees freedom of association.69

While the Court found that Turkey had in both cases been pursuing the
legitimate aim of preserving national security,70 the extreme remedy of
banning entire parties was deemed not “necessary in a democratic
society.” Neither party, the Court found, advocated violence or in any
other way posed a threat to the democratic process. To the contrary,
both offered dialogue and negotiation as alternatives to the govern-
ment’s military campaign against Kurdish forces.71 The bans, the Court,
concluded, contravened this very “democratic” approach to the Kurdish
problem:

one of the principal characteristics of democracy is the possibility it offers of
resolving a country’s problems through dialogue, without recourse to violence,
even when they are irksome. Democracy thrives on freedom of expression.
From that point of view, there can be no justification for hindering a political
group solely because it seeks to debate in public the situation of part of the
State’s population and to take part in the nation’s political life in order to find,
according to democratic rules, solutions capable of satisfying everyone con-
cerned.72
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68 The legitimacy of party bans is discussed more fully in chapter  of this volume.
69 Case of Socialist Party and Others v. Turkey, –III (); United Communist Party of
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The Court held to this position despite Turkey’s assertion that its very
national identity was at stake. The Turkish Constitutional Court, in the
case of the Socialist Party, had found proposals for accommodation with
Kurdish aspirations for autonomy to threaten “the unity of the Turkish
nation and the territorial integrity of the State.”73 In the Court’s view,
this was not sufficient justification for a ban:

the fact that such a political programme is considered incompatible with the
current principles and strictures of the Turkish State does not make it incom-
patible with the rules of democracy. It is of the essence of democracy to allow
diverse political programmes to be proposed and debated, even those that call
into question the way a State is currently organized, provided they do not harm
democracy itself.74

b Non-discrimination Article  of the first Protocol does not contain an
anti-discrimination provision, but the Commission has adjudicated
claims of electoral discrimination under Article , the general anti-dis-
crimination clause in the European Convention.75 As with Article  of
the Political Covenant, Article  of the European Convention forbids
discrimination on any ground whatever. However, the European Court
has held that Article  does not provide a remedy against all instances
of inequality.76 The Court’s test focuses instead on the reasons for diffe-
rential treatment, asking whether:

[T]he facts found disclose a differential treatment; . . . the distinction does not
have a legitimate aim, i.e., it has no objective and reasonable justification having
regard to the aim and effects of the measure under consideration; and . . . there
is no reasonable proportionality between the means employed and the aim
sought to be realized.77

The test’s initial criterion concerns not only facially discriminatory laws,
but those laws that affect similarly situated persons differently. The
British Liberal Party, in a challenge to Britain’s simple majority electoral
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system, claimed that the dominant parties’ refusal to adopt a propor-
tional system constituted discrimination based on political opinion and
party affiliation.78 The Commission agreed that the system functioned
to the Party’s detriment, but found that the simple majority electoral
system passed other elements of the test, and so was not per se discrimi-
natory. 79

The second criterion, whether an “objective and reasonable justifica-
tion” supports differential treatment, has been the crucial issue in most
claims under Article . Review of this standard requires the Court or
Commission to strike a “fair balance between the protection of the inter-
ests of the community and respect for the rights and freedoms safe-
guarded by the Convention” when reviewing a State’s justifications for
differential treatment.80 In the Liberal Party Case, the Commission
found no Article  violation, reasoning that “[t]he simple majority
system is one of the two basic electoral systems. It is or has been used in
ma[n]y democratic countries. It has always been accepted as allowing
for the ‘free expression of the opinion of the people’ even if it operates
to the detriment of small parties.”81 This decision suggests that the
Commission will view distinctions which have long been part of
Europe’s common political heritage as “objective and reasonable.”

The third criterion, proportionality, has received somewhat less atten-
tion from the European Court and Commission, perhaps because the
question of whether a restriction is reasonably proportional to its goal
can only be determined on a case-by-case basis.

 The American Convention on Human Rights

Article  of the American Convention explicitly tracks Article  of
the Political Covenant, varying only in minor respects.82 Yet despite
textual similarities, the unique problems in the region have sent the
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Inter-American Commission on Human Rights in its own interpretive
directions. Unlike both the UN Human Rights Commission and the
European tribunals, the Inter-American Commission has not focused on
elucidating particular treaty terms. In the years prior to the democratic
transitions of the late s, the reports often concerned states in which
ruling parties had entirely suspended representative government and
engaged in widespread violations of other human rights.83 Many of
these reports describe attempts to manipulate elections that rather
clearly violate Article , such as fraud, intimidation, and misuse of
government property during election campaigns. Few of the reports
contain a close textual analysis of the American Convention.

The Commission’s review of the  Mexican elections is its most
significant decision on participatory rights, holding that violations of
these rights are emphatically a matter of international concern.84

Mexico argued that “no Article of the Convention gives it the compe-
tence to rule in the states parties’ internal political processes.”85 The
Commission rejected this view, holding quite sensibly that to adopt
Mexico’s position would render Article  rights unenforceable. “Any
mention of the right to vote and to be elected would be mere rhetoric if
unaccompanied by a precisely described set of characteristics that the
elections are required to meet.”86

According to the Commission, the central issue under Article  is
whether an election is “authentic.” The Commission has defined an
“authentic” election as one occurring in the context of “a legal and insti-
tutional structure conducive to election results that reflect the will of the
voters.”87 Thus, excessive government intrusions into the political
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process warps and delegitimizes electoral outcomes,88 and States should
strive to prevent “a disproportionate presence of the government” in
electoral activities.89 An authentic election, therefore, is one in which no
barriers, such as intimidation, fraud, and harassment, come between the
popular will and electoral results. If necessary, an independent electoral
commission should verify voting rolls, tabulate ballots, and monitor cam-
paign conduct.90

The most important prerequisite to an authentic election is the
absence of coercion or intimidation of voters.91 The Commission has
concluded that one-party States are inherently coercive, and by implica-
tion such States are incapable of holding authentic elections.92 The
Commission argues that pluralism prevents individuals or groups from
acquiring monopolies on political power.93 The absence of pluralism
results in governments that are estranged from the views of their citizens,
and therefore do not embody an “authentic” popular choice.94

 Other international instruments guaranteeing participatory rights

a The African Charter on Human and Peoples’ Rights Article  of the African
Charter guarantees participatory rights, but because it lacks specific
standards regarding elections its utility remains unclear. Article  pro-
vides that “[e]very citizen shall have the right to freely participate in the
government of his country, either directly or through freely chosen rep-
resentatives, in accordance with the provisions of the law.” The “freely
chosen” requirement implies a right to vote without coercion or intimi-
dation. However, unlike the Political Covenant or the European
Convention, the African Charter fails to stipulate that an electoral
choice must reflect the free expression of the electors’ will or the opinion
of the people. The absence of such a provision suggests that Article 
may permit one-party elections. The “freely chosen” clause could
require merely an absence of coercion in any election, including one
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involving pre-selected parties or candidates. Article  also lacks provi-
sions addressing discrimination, universal suffrage, and a secret ballot.
Finally, the reservation that rights need only be respected “in accordance
with the provisions of the law” suggests that Article  requires nothing
more of States than what is already provided by their national constitu-
tions. If so, then Article  would be almost entirely useless as an inter-
national standard by which each State is to measure the legality of its
actions.

Despite these textual ambiguities, the African Commission on
Human Rights has issued a series of remarkably forthright and unqual-
ified statements in support of electoral democracy. Perhaps because
Article  is not well suited to condemning unelected (or dubiously
elected) governments, the Commission has followed the lead of the
Inter-American Commission and eschewed a detailed elucidation of
textual terms. Its statements have come as broad declarations in resolu-
tions, and not in individual cases.95 These statements are perhaps the
most effective articulation of democratic principles in a continent where
the problems of democracy frequently involve not, as in Europe, varia-
tions on a set of shared assumptions, but direct attacks on democratic
institutions and their supporters.

In a “Resolution on the Military,” for example, the Commission
declared that “the best government is one elected by, and accountable to
the people.”96 It called upon “incumbent military governments to hand
over political power to democratically elected governments without pro-
longing their incumbencies and unnecessarily delaying the return to
democratic civilian rule.”97 Applying these principles to a military coup
in The Gambia, the Commission reaffirmed “the fundamental princi-
ple that all governments should be based on the consent of the people
freely expressed by them and through their chosen representatives and
that a military government is a clear violation of this fundamental
principle of democracy.”98 It condemned the coup as “a flagrant and
grave violation of the right of the Gambian people to freely choose their
government.”99 Similarly, the Commission called on the then-military
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government of Nigeria “to respect the right of free participation in
government . . . and hand over the government to duly elected represen-
tatives of the people without unnecessary delay.”100 And in a resolution
assessing the overall “Human Rights Situation in Africa,” the
Commission expressed alarm at “the possible resurgence of the illegal
seizure of the reins of government in Africa,” and called upon “all
African Governments to ensure that elections and electoral processes are
transparent and fair.”101

b Organization for Security and Co-operation in Europe Accords The Organiza-
tion for Security and Co-operation in Europe (OSCE), previously the
CSCE, has adopted three documents containing lengthy and highly
detailed provisions on participatory rights. The three documents repre-
sented the culmination of a long negotiating process which began with
the  CSCE Final Act (generally referred to as the Helsinki
Accords).102 While CSCE States did not intend for the Helsinki process
to produce legally binding treaties,103 provisions in these subsequent
agreements read as obligatory rather than merely hortatory standards.

For example, the Copenhagen Document, concluded on June ,
, begins with a number of broad statements affirming the impor-
tance of representative government.104 It then describes a comprehen-
sive set of requirements for all electoral systems.105 The document also
sets standards for the observation of elections, a provision intended to
“enhance the electoral process.”106 Another important OSCE endorse-
ment of participatory rights appears in the Charter of Paris, signed on
November , .107 The Charter also creates an institutional struc-
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ture to oversee their implementation by establishing an Office for Free
Elections.108

The OSCE dramatically strengthened the normative force of its stan-
dards in October  through the Moscow Document.109 Drafted fol-
lowing the attempted Soviet coup, the Moscow Document condemns
“unreservedly forces which seek to take power from a representative
government of a participating State against the will of the people as
expressed in free and fair elections.”110 In the event of a coup against an
elected regime, the Document directs member States not to recognize
the usurping force.111 This commitment appears to repudiate the time-
honored de facto control test, under which any government in control of
a nation is recognized by other States. In its place, the Moscow
Document substitutes a Wilsonian notion of democratic legitimacy.112

 Summary of treaty-based norms

The preceding review of global and regional treaty systems reveals that
a free, fair, and legally sufficient election consists of the following four
elements: () universal and equal suffrage; () a secret ballot; () elections
at reasonable periodic intervals; and () an absence of discrimination
against voters, candidates, or parties. For many years, however, the treaty
bodies elucidating the texts in which these standards appear either issued
equivocal rulings or did not speak at all to important issues such as party
pluralism. Moreover, if the claim is to be made that participatory rights
have migrated beyond the strict confines of human rights treaties and
entered general customary law, additional evidence of State practice is
needed. Some scholars have criticized the announcement of new human
rights based on little more than verbal support.113 Actual State practice,
these critics contend, is as essential to customary law here as it is else-
where. The next sections will address this problem by reviewing the
practice of monitoring referenda, plebiscites, and, most importantly,
national elections. Election monitoring provides critical support for the
participatory norms now firmly established as a matter of treaty law.
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The United Nations has monitored a variety of elections in the post-war
era, developing standards for “free and fair” balloting that approximate
quite closely the participatory rights set out in the Political Covenant and
other instruments. None of the UN’s early monitoring in colonial terri-
tories was undertaken to vindicate a right to political participation.
These votes were rather viewed in purely instrumental terms as effectu-
ating colonial peoples’ right to self-determination.

Recently, however, as election monitoring has entered the mainstream
of UN assistance to developing countries, a link to treaty-based partici-
patory rights has emerged. UN missions have implicitly affirmed the
interpretations of participating rights first articulated by human rights
treaty bodies. They have also cast themselves as enforcing a right to polit-
ical participation.

A Election monitoring prior to 

Regular national elections did not become common in Europe until the
mid-nineteenth century, and so it is not surprising that foreign observers
monitored few elections before the First World War. While foreign
observers monitored several plebiscites on national self-determination
during this period,114 these early votes did not generate a consistent set
of criteria by which to judge elections.

Plebiscites held after  produced a more consistent set of monitor-
ing criteria. The Treaty of Versailles provided for referenda in ten terri-
tories of mixed ethnic composition.115 The treaty did not establish specific
election guidelines, requiring only that troops from the various interested
States be evacuated from the plebiscite zones and that the “freedom, fair-
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114 See Lawrence T. Farley, Plebiscites and Sovereignty  () (noting instances of pre-World War 
election monitoring). Several well-known plebiscites on the unification of Italian provinces were
held from  to . Other plebiscites of a similar nature included the following: Moldavia
and Wallachia (), the Ionian Islands (), St. Thomas and St. John in the West Indies
(), St. Bartholomew in the West Indies (), and Norway (). See generally Sarah
Wambaugh, A Monograph on Plebiscites with a Collection of Documents (), pp. – (discussing
early plebiscites).

115 Treaty of Versailles, June , ,  ConsolT.S. ,  Bevans . Plebiscites were held in
Schleswig (), Allenstein and Marienwerder (), Klagenfort Basin (), Upper Silesia
(), Sopron (), and the Saar Territory (). The Allies planned but did not carry out
plebiscites in Teschen, Spisz, and Orava. See generally Wambaugh, supra note , pp. –.



ness and secrecy” of the ballot be ensured.116 Instead, the Allied Plebiscite
Commissions developed their own standards to implement the treaty
requirements, the first electoral criteria promulgated by a multilateral
body. The Commissions’ first task was to establish order. They did so by
establishing supervisory control over their zones and enforcing penalties
for intimidation, bribery, fraud, and other offenses connected with regis-
tration and voting.117 They then granted the franchise to the inhabitants
of a territory without regard to sex, property ownership, or literacy.118

Groups on both sides of the ballot question campaigned with only modest
restrictions,119 and voting occurred by secret ballot.120 These minimal
requirements, while embryonic, have remained the core of more compre-
hensive standards adopted in the UN era.

B Monitoring under the United Nations system

The recognition of a right to self-determination in the UN Charter121

and subsequent General Assembly resolutions122 vastly increased the
scope of monitoring by international bodies. The new right required the
development of mechanisms to ascertain the preferences of peoples
emerging from colonialism. Rather than deferring to the decisions of
local leaders or colonial powers, the United Nations sought to follow
democratic standards in the decolonization process.

 Monitoring the era of decolonization

The drafters of the UN Charter intended the right of self-determination
to apply primarily to colonial territories.123 The Charter, for example,
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116 Treaty of Versailles, supra note , Art.  (Annex Art. ) (Upper Silesia); see also ibid., Art. 
(Annex Art. ) (Saar Basin); Art.  (East Prussia); Art.  (Schleswig).

117 See Wambaugh, supra note , pp. –, ; D. W. Bowett, United Nations Forces: A Legal Study
(), pp. –. 118 Wambaugh, supra note , pp. –.

119 Ibid., pp. –. The sole exception occurred in Sopron, where the Allied Plebiscite
Commission prohibited “propaganda” of any kind. Ibid., at p. . This regulation was,
however, widely ignored in practice. Ibid., pp. – .

120 Ibid., p. .
121 UN Charter, Art. () (declaring United Nations to be dedicated to “develop[ing] friendly rela-

tions among nations based on respect for the principle of equal rights and self-determination
of peoples”); ibid., Art.  (same).

122 See, e.g., Declaration on the Granting of Independence to Colonial Countries and Peoples, GA
Res.  () (declaring that all peoples “have the right to self-determination; by virtue of that
right they freely determine their political status and freely pursue their economic, social and cul-
tural development”).

123 See Gregory H. Fox, “Self-Determination in the Post-Cold War Era: A New International
Focus?” Mich. J. Int’l L.  (), , p. .



requires member States to “develop self-government” in their “non-self-
governing territories” and to “take due account of the political aspira-
tions of the peoples, and to assist them in the progressive development
of their free political institutions.”124 In  the General Assembly
adopted a resolution outlining criteria for the achievement of “self-gov-
ernment” and proposed a number of alternatives to colonial status.125

These were to be chosen by the people of a territory through democratic
means.126 In  the General Assembly further clarified the meaning of
“non-self-governing” by reaffirming the popular sovereignty require-
ments of the  resolution:127 self-government by integration with an
independent State, for example, was to be achieved “through informed
and democratic processes, impartially conducted and based on univer-
sal adult suffrage.”128 These principles guided the organization of pleb-
iscites in a number of non-self-governing129 and trust territories.130 In all
but one case (West Irian) the plebiscite commissioner reported to the
Secretary-General that the vote was conducted freely and fairly.131
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124 UN Charter Art. (b). 125 GA Res.  (VIII) ().
126 See ibid. pt. (B)() (full independence requires “[c]omplete freedom of the people of the

Territory to choose the form of government which they desire”). The resolution also declared
that States wishing to establish “other separate systems of self-government” ascertain the
opinion of the population through “informed and democratic processes”. Ibid. pt. (A)(). A ter-
ritory forming an association with another State must make constitutional provision for
“[u]niversal and equal suffrage, and free periodic elections, characterized by an absence of
undue influence over and coercion of the voter or of the imposition of disabilities on particu-
lar political parties.” Ibid., pt. (C)(). The resolution explains “an absence of undue influence
and coercion” by listing such factors as the existence of more than one political party in the ter-
ritory, a secret ballot, the absence of martial law, and freedom to criticize the incumbent govern-
ment. Ibid. 127 GA Res.  () (). 128 Ibid., Annex Principle (b).

129 See, e.g., UN Doc. A/AC./ () (Turks and Caicos Islands); (Annex) () (New
Hebrides); (West New Guinea), UN Doc. A/ Annex  () (West Irian), UN Doc. A/
() (Cook Islands).

130 The UN Trusteeship Council is charged with the administration of the colonies of defeated
World War  powers, and the territories formerly under League of Nations mandate UN Charter
Art.  (). In order to further the trust territories’ “progressive development towards self-govern-
ment or independence” in accordance with “the freely expressed wishes of the peoples con-
cerned,” UN Charter Art. , the Council has dispatched missions to observe eight plebiscites or
elections. See UN TCOR, d Sess., Supp. No. , at , UN Doc. T/ () (Palau, Trust
Territory of the Pacific Islands); UN Doc. T/ () (Federated States of Micronesia,
Trust Territory of the Pacific Islands); UN Doc. T/ () (Northern Mariana Islands, Trust
Territory of the Pacific Islands); UN Doc. A/ () (Ruanda-Urundi); UN Doc. T/
() (Western Samoa) [hereinafter Western Samoa Report]; UN Doc. A/ ()
(Cameroons Under United Kingdom Administration); UN Doc. A/ () (Togoland Under
French Administration); UN Doc. T/ () (Togoland Under British Administration).

131 See, e.g., Cook Islands Report, supra note , pp. , . (“I was satisfied that the people were
able to exercise their rights, while the Observers and I were in the Territory, prior to and during
polling in complete freedom . . . [T]he counting of the votes was correct and the reporting of
the results was accurate.”) For a discussion of the West Irian episode, see Gregory H. Fox, “The
Right to Political Participation in International Law,” Yale J. Int’l L.  (), , at p. –.



In many cases, the General Assembly went beyond general statements
of support for democratic procedures and outlined specific monitoring
standards. For example, the General Assembly sought to “ensure full
respect for democratic freedoms . . . [and] universal adult suffrage” for
the plebiscite in Equatorial Guinea.132 The General Assembly likewise
urged Britain to abolish a regime based upon emergency powers and
declare an amnesty for all imprisoned and exiled political workers in
Rwanda-Urundi, in order that the population of the territory could
“resume normal, democratic political activity before the elections.”133 It
also took issue with local leaders and recommended voting by universal
adult suffrage in French Togoland and Western Samoa.134

Colonial-era monitoring culminated in the  UN mission to
Namibia, which in many ways served as a bridge to later monitoring in
sovereign States.135 In Namibia the United Nations made certain that
clear standards for electoral participation were articulated throughout
the planning process. As the elections approached, UN observers con-
sistently refused to permit the South African administering authorities
to deviate from those standards. The mission’s success in light of the
South African challenge, as well as its completion during a surge of post-
Cold-War optimism, lent the mission enormous precedential value. A
host of even more complex UN missions soon followed.
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132 GA Res.  (). 133 GA Res.  ().
134 GA Res.  () (Togoland under French Administration). In Western Samoa, the

Trusteeship Council and Samoan leaders disagreed on whether the franchise should be
restricted to heads of families in deference to Samoan tradition. The Council argued that
Samoa should follow “the normal practice of secret ballot for legislative elections,” Western
Samoa Report, supra note , at p. , and the General Assembly eventually resolved that the
elections should be conducted by universal adult suffrage. See GA Res.  ().

135 The territory of present-day Namibia became a German protectorate in the nineteenth century,
and came under South African control through military conquest in . This arrangement was
confirmed in  by the League of Nations, and continued under the aegis of the United
Nations following World War . In  South Africa granted Namibian whites direct represen-
tation in its parliament and threatened to annex the territory as a fifth province. See generally
National Democratic Institute for International Affairs, Nation Building: The UN and Namibia
(), pp. –. The International Court of Justice ruled in  that South Africa had no right
to alter the mandate unilaterally. International Status of South-West Africa,  ICJ  (July
). The General Assembly formally revoked the mandate in  and placed the territory under
direct UN supervision. See GA Res.  (). The ICJ upheld these actions in . See Legal
Consequences for States of the Continued Presence of South Africa in Namibia (South West
Africa). Notwithstanding Security Council Resolution  (),  ICJ  (Jan. ). That same
year the Southwest Africa People’s Organization (SWAPO) began an armed rebellion against
South African occupation, which lasted until the declaration of a cease-fire in July . See
Principles for a Peaceful Settlement in Southwestern Africa, Approved by the South African
Government on July , , reprinted in Nation Building, supra, p. . SWAPO agreed to this
settlement in August . See Letter Addressed to the Secretary-General, UN Doc. S/
().



The United Nations began to lay the groundwork for democratic self-
rule in Namibia in the mid-s. In  the Security Council adopted
Resolution , calling for “free elections in Namibia under supervision
and control of the United Nations.”136 The Security Council developed
a comprehensive settlement plan for the territory in , which created
a transitional working group to facilitate “the early independence of
Namibia through free election[s].”137 In  the five-member Western
Contact Group, which had mediated disputes among the various parties,
negotiated a set of electoral guidelines with South Africa to implement
the  plan. These guidelines stipulated that specific voting rights
would be guaranteed to all adult Namibians.138

In , UN representatives and South African administrators began
to negotiate a legal framework for elections based on these guidelines.
The concessions obtained by the United Nations were remarkable.
South Africa agreed to a general amnesty for all Namibian political pris-
oners and to repeal all “discriminatory or restrictive laws” and regula-
tions which might inhibit a free and fair vote.139 South Africa also agreed
to a party registration system that permitted any political organization
to field candidates if it could obtain two thousand signatures and pay a
modest deposit.140 As the election approached, UN observers helped
repatriate exiled Namibians, obtain the release of political prisoners,
and register voters and parties.141
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136 S C Res.  (). 137 S C Res.  ().
138 The guidelines stated:

Every adult Namibian will be eligible, without discrimination or fear of intimidation, from
any source, to vote, campaign and stand for election to the Constituent Assembly. Voting will
be by secret ballot, with provisions made for those who cannot read or write. The date for the
beginning of the electoral campaign, the date of elections, the electoral system, the prepar-
ation of voter rolls and the respects of electoral procedures will be promptly decided upon
so as to give all political parties and interested persons, without regard to their political views,
a full and fair opportunity to organize and participate in the electoral process.

Full freedom of speech, assembly, movement and press shall be guaranteed.
The electoral system will seek to ensure fair representation in the Constituent Assembly to

different political parties which gain substantial support in the election.

Letter Dated July ,  from the Representatives of Canada, France, The Federal Republic
of Germany, The Kingdom of Great Britain and Northern Ireland and the United States of
America Addressed to the Secretary-General UN Doc. S/ () (Annex), p. .

139 See Nation Building, supra note , pp. –. The repealed laws restricted “Communist” polit-
ical dissent, banned or limited activities by certain political organizations, suspended various
rights under a state of emergency decree, authorized detention without trial, and imposed a
curfew through much of the territory. Ibid. at . 140 Ibid. at p. .

141 See ibid. at pp. –. The most contentious discussions concerned a new electoral law proposed
by South Africa, which compromised ballot secrecy by labeling ballots with voters’ identifica-
tion numbers, rejected local (and allegedly faster) tabulation of ballots, and denied observation



The November  election was a resounding success. Ten different
parties or coalitions of parties appeared on the ballot.142 Ninety-seven
percent of eligible voters cast ballots, and seven parties obtained seats in
the seventy-two-member Constituent Assembly.143 The Secretary-
General’s Special Representative certified that the electoral process had
“at every stage, been free and fair.”144 In February  the Namibian
Constituent Assembly unanimously adopted a new constitution which
incorporated the electoral principles approved by the Security Council
in .145

 Monitoring in the post-colonial era

Following the end of the colonial era – a demise which UN electoral
monitoring had helped facilitate – a second phase began on the heels of
the Namibia mission. In July  the Secretary-General agreed to
oversee elections in Nicaragua. For the first time the United Nations
would observe elections in an independent state. While decolonization
could no longer supply a rationale for UN involvement in elections, the
new missions applied and advanced the same criteria of fairness evident
in the colonial era. These criteria, it appeared, had not simply been tech-
nical procedures confined to a narrow and now defunct UN enterprise,
but standards relevant to the elections many States were obligated to
hold under human rights instruments. For international lawyers, the
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posts at polling places to political parties. Ibid. at p. . The Security Council responded to this
law by asking the Secretary-General to ensure that all electoral legislation conformed to the
principles enunciated by the Western Contact Group and to “internationally accepted norms
for free and fair elections.” S C Res.  ().

142 Further Report of the Secretary-General Concerning the Implementation of Security Council
Resolution  () Concerning the Question of Namibia. UN Doc. S/ (), p. .

143 Nation Building, supra note , pp. , . 144 Ibid. at p. .
145 Article  of the Namibian Constitution provides:

() All citizens shall have the right to participate in peaceful political activity intended to influ-
ence the composition and policies of the Government. All citizens shall have the right to
form and join political parties and, subject to such qualifications prescribed by law as are
necessary in a democratic society, to participate in the conduct of public affairs, whether
directly or through freely chosen representatives.

() Every citizen who has reached the age of eighteen () years old shall have the right to vote
and who has reached the age of twenty-one () years to be elected to public office, unless
otherwise provided herein.

() The rights guaranteed by Sub-Article () hereof may only be abrogated, suspended or be
impinged upon by Parliament in respect of specified categories of persons on such grounds
of infirmity or on such grounds of basic public interest or morality as are necessary in a
democratic society. Namib. Const. Art. .

The influence of the Political Covenant on Article  is evident in the last phrases of sub-section
(), which quote from Article (a) of the Political Covenant almost verbatim. The Namibian
Constitution goes farther, however, by making participatory rights non-derogable. Namib.
Const. Art. ().



critical question concerns the normative relation between multilateral
monitoring and treaty-based participatory rights. We will address this
issue after reviewing practice evident in this second phase of UN moni-
toring, beginning with missions to Nicaragua and Haiti.

a The Nicaragua mission The Nicaragua mission originated in the
Esquipulas  Agreement, an August  pact among the presidents of
five Central American countries.146 The Agreement, which outlined a
broad framework for peace in the region, called on the five States to hold
“free, pluralistic and fair elections” by June  and invited the United
Nations, the OAS, and other states to send observers.147 The United
Nations agreed to assume a role in November .148 In February ,
President Daniel Ortega announced elections in Nicaragua and invited
Secretary-General Javier Perez de Cuellar to send a monitoring team.
The Secretary-General accepted the invitation in July and announced
the formation of the United Nations Observer Mission to Verify the
Electoral Process in Nicaragua (ONUVEN).149

The Secretary-General was initially circumspect in describing
ONUVEN’s tasks, declaring that the mission should not “be construed
as any kind of value judgement as to the laws in force in Nicaragua gov-
erning the electoral process.”150 However, the comprehensive “terms of
reference” that served as the mission’s mandate required ONUVEN to
verify that the election was “equitable,” “free,” without hindrance or
intimidation, and “proper,”151 all determinations calling on the UN
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146 See Letter dated August ,  from the Permanent Representatives of Costa Rica, El
Salvador, Guatemala, and Nicaragua to the United Nations Addressed to the Secretary-
General, UN Doc. A// (). 147 Ibid. 148 GA Res. /, para.  ().

149 See Letter dated July ,  from the Secretary-General Addressed to the Permanent
Representative of Nicaragua to the United Nations, UN Doc. A// () [hereinafter
SG’s Nicaragua Letter]. The mission eventually issued five detailed reports: First Report of the
United Nations Observer Mission to Verify the Electoral Process in Nicaragua to the Secretary-
General, UN Doc. A// () [hereinafter First Nicaragua Report]; Second Report to
the Secretary-General by the United Nations Observer Mission to Verify the Electoral Process
in Nicaragua, UN Doc. A// (); Third Report to the Secretary-General by the United
Nations Observer Mission to Verify the Electoral Process in Nicaragua, UN Doc. A//
(); Fourth Report to the Secretary-General by the United Nations Observer Mission to
Verify the Electoral Process in Nicaragua, UN Doc. A// () [hereinafter Fourth
Nicaragua Report]; Fifth Report to the Secretary-General by the United Nations Observer
Mission to Verify the Electoral Process in Nicaragua, UN GAOR, th Sess., Agenda Item ,
UN Doc. A// () [hereinafter Fifth Nicaragua Report].

150 SG’s Nicaragua Letter, supra note , p. .
151 Establishment and Terms of Reference of the United Nations Observer Mission to Verify the

Electoral Process in Nicaragua, The Situation in Central America, UN GAOR, th Sess.,
Annex , Agenda Item , app. p. , () [hereinafter Terms of Reference].



observers to make value judgments about the fairness of Nicaragua’s
electoral laws. A review of the UN terms of reference and of
ONUVEN’s five reports reveals that the United Nations indeed took
specific positions on two important issues: party pluralism and the
conduct of the Supreme Electoral Council.

ONUVEN’s terms of reference required it to “verify that political
parties enjoy complete freedom of organization and mobilization,
without hindrance or intimidation by anyone [and to] verify that all
political parties have equitable access to State television and radio in
terms of both the timing and the length of broadcasts.” 152 Furthermore,
the government agreed to repeal certain statutes (concerning, for
example, conscription, public safety, and police duties) and to promul-
gate a new electoral law.153 ONUVEN concluded that the resulting
guidelines were “sufficiently open to ensure that the elections [would]
take place in an atmosphere of free competition.”154 In particular, it
approved of the procedures for the formation of political parties and
their acquisition of legal status.155

Second, the UN observers reviewed the conduct of the Supreme
Electoral Council (CSE), which directed all aspects of the electoral
process.156 ONUVEN was called upon to verify that “political parties are
equitably represented in the [CSE] and its subsidiary bodies.”157 The
National Assembly elected the five members of the Council in June
: two from the Sandinista party, two from opposition parties, and
one “eminent person.”158 ONUVEN reviewed over one hundred CSE
resolutions on issues such as electoral ethics, donations from abroad, reg-
istration of absentee voters and a timetable for the elections. It reported
that an “[a]nalysis of these resolutions does not reveal bias towards the
governing party.”159 ONUVEN continued to monitor the Council
throughout the campaign and on the eve of the elections concluded,
“[t]here has been evidence of broad-mindedness, flexibility and a deter-
mination to ensure – as far as possible – the greatest possible participa-
tion of political groups in the electoral process.”160

Finally, while the UN terms of reference did not explicitly direct
ONUVEN to monitor polling places and the tabulation of ballots,
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152 Ibid. 153 First Nicaragua Report, supra note , p. .
154 Fourth Nicaragua Report, supra note , p. .
155 See First Nicaragua Report, supra note , p. .
156 First Nicaragua Report, supra note , p. . The Nicaraguan Constitution established the CSE

as a fourth branch of government, independent of the executive, legislature, and judiciary.
157 Terms of Reference, supra note , p. . 158 First Nicaragua Report, supra note , p. .
159 Ibid. at . 160 Fourth Nicaragua Report, supra note , p. .



ONUVEN assumed these to be among its most important tasks.161 As a
further safeguard against fraud, ONUVEN devised a formula to project
the outcome based on approximately  percent of precinct returns.
This so-called “quick count,” held on February , , deviated by less
than  percent from the official results, according to which the victorious
UNO party won  percent and the Sandinistas  percent of the vote
in the presidential election.162

b The Haiti mission The second request for monitoring in an indepen-
dent State came from Haiti. The Haitian government had attempted to
hold elections in , but outbreaks of violence and voter intimidation
led to their cancellation even before the polls closed.163 The next three
years saw a succession of military-backed governments take power, fol-
lowed by a provisional civilian government.164 In June  Ertha Pascal
Trouillot, President of the provisional regime, requested the Secretary-
General to send a UN team to monitor elections scheduled for
December  of that year.165 President Trouillot requested the mission
to undertake several specific duties:

[O]bservation and verification of the elections, covering the entire electoral
process, particularly registration of voters on the electoral rolls, registration of
candidatures, freedom of expression and freedom of political parties to mobi-
lize, respect for the equality of candidates in the electoral campaign, and inde-
pendent verification of the outcome of the vote . . .166

The General Assembly adopted an authorizing resolution on October
, ,167 despite some States expressing concerns over the lack of a
clear mandate168 and interference in Haiti’s internal affairs.169 While the
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161 Nicaragua had requested electoral observers to verify the process “at every stage and in all
electoral districts.” Terms of Reference, supra note , at p. .

162 Fifth Nicaragua Report, supra note , pp. , .
163 Council of Freely-Elected Heads of Gov’t & National Democratic Inst. for Int’l Affairs, The

 General Elections in Haiti (), pp. –.
164 First Report of the United Nations Observer Group for the Verification of the Elections in

Haiti, UN Doc. A// (), Annex, p.  [hereinafter First Haiti Report].
165 Letter dated July ,  from the Permanent Representatives of the Bahamas, Colombia and

Haiti to the United Nations Addressed to the President of the General Assembly, UN Doc.
A///Add.  (), p. . 166 Ibid. 167 GA Res. / ().

168 UN Doc. A//PV. (), p.  (statement of Cuban delegate).
169 Cuba, which supported the resolution, spoke against “any attempt to use this United Nations

resolution or activity as a pretext for interfering in the internal affairs of Haiti, a fraternal
country.” Ibid. at p. . National elections, Cuba stated, “can never be regarded as affecting
international peace and security” and so cannot involve a breach of the Charter leading to col-
lective action. Ibid. at p. –. The Mexican delegate likewise argued that “sending this mission
will not set a precedent in respect of the domestic jurisdiction of States . . . [E]lectoral processes
lie within the domain in which domestic legislation in each State is sovereign.” Ibid. at pp. –.



mission (the United Nations Observer Group for the Verification of the
Elections in Haiti (ONUVEH)) never received a formal mandate akin to
the Nicaraguan “terms of reference,” President Trouillot’s request effec-
tively served that purpose. In substance, the mission scrutinized virtually
the same core of participatory rights at issue in Nicaragua and Namibia.

The mission faced a formidable task. As ONUVEH noted in its first
report, “there is no democratic tradition in Haitian politics . . . [and] vio-
lence has always been the means of settling conflicts and choosing
leaders.”170 The elections also faced logistical barriers. There was no
permanent register of voters, forcing the government to draw up new
voter rolls for each election.171 Further, candidate registration proce-
dures proved too complex, causing many potential candidates to be dis-
qualified for filing incorrect or incomplete documentation.172

ONUVEH monitored compliance with the rights listed in President
Trouillot’s request. It reported that individuals representing “all shades
of opinion” entered the elections, despite the cumbersome and confus-
ing candidate registration procedures.173 While instances of double reg-
istration partially marred the voter registration process, in ONUVEH’s
view precautions taken against double voting vitiated the problem.174

ONUVEH concluded that apart from an attack on an opposition rally
late in the campaign (for which no particular group was ever found
responsible), the process operated smoothly and the electoral authorities
functioned in an impartial manner.175

Yet ONUVEH’s success was short-lived. Supporters of former
President Duvalier attempted a coup against President-elect Aristide on
January , . The army quickly defeated this uprising but officers
staged a second and successful coup on September , forcing
President Aristide to flee the country. The international community
reacted swiftly, with the monitored elections providing a powerful basis
for condemning the military’s actions. OAS foreign ministers, hastily
convened in Washington on October , , declared that the coup
“represent[ed] disregard for the legitimate Government of Haiti,
which was constituted by the will of its people freely expressed in a free
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170 First Haiti Report, supra note , p. . 171 Ibid. at p. . 172 Ibid. at p. .
173 Ibid. at p. . 174 Ibid. at pp. –.
175 Ibid. at pp. , . ONUVEH, together with an OAS observer team, used the same “quick

count” of election results that it employed successfully in Nicaragua. ONUVEH released its
projections to the Haitian electoral council and the major candidates in order to dissuade any
fraud in the tabulation process. Ibid. at p. . It projected (with a six-point margin of error) that
Jean-Bertrand Aristide would win the presidency with . percent of the vote. According to
the official returns, Aristide received . percent. Ibid. at pp. , .



and democratic electoral process under international observation.”176

The Ministers recommended that all OAS member States sanction the
military government by suspending their economic and commercial
ties to Haiti.177 One week later, the UN General Assembly passed a res-
olution urging UN member States to join the OAS embargo.178 The
resolution referred to the Aristide regime as “legitimate” and the coup
as “illegal,” thus reinforcing the OAS position that the disregard of
democratic procedures in Haiti constituted an international wrong.
Other chapters in this collection detail subsequent multilateral efforts
to restore President Aristide to office.

C The mainstreaming of multilateral election monitoring

The Namibian, Nicaraguan, and Haitian missions led to a vast expan-
sion of United Nations electoral assistance.179 An optimism seemed to
pervade the UN that with the ideological polarities and alliances of the
Cold War now gone, the organization could begin to make real progress
in fostering open and democratic governance in the developing world.
In some cases, monitored elections were part of comprehensive efforts
to rebuild societies recovering from long civil wars, an enterprise the
Secretary-General described as “post-conflict peace-building.”180 In
others, democracy was seen not as a means of reconciling old combat-
ants but as a path away from one or another form of authoritarian rule.
In both cases, the Secretary-General has regarded electoral assistance as
aiding in establishment of the democratic institutions contemplated by
human rights instruments.181
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176 Support to the Democratic Government of Haiti, MRE/RES/, corr. , at , OEA/ser.F/V.
(October , ). The resolution further declared that the OAS would recognize representa-
tives of the Aristide government “as the only legitimate representatives of Haiti.” Ibid.

177 Ibid. 178 GA Res. / (), para. .
179 The United Nations web site contains extensive documentation on UN electoral assistance

activities, both past and present. See <www.un.org/Depts/dpa/docs/eadhome.htm>. See also,
Thomas Carothers, “The Observers Observed,” J. of Democ.  (), p. ; Timothy C. Evered,
United Nations Electoral Assistance and the Evolving Right to Democratic Governance (Livingston, ..,
Center for UN Reform Education, ); Douglas Lee Donoho, “Evolution or Expediency: the
United Nations Response to the Disruption of Democracy,” Cornell Int’l L. J.  (), p. .

180 An Agenda for Peace, UN Doc. A// – S/, paras. – (). See generally, Sonia K.
Han, Note, “Building a Peace That Lasts: The United Nations and Post-Civil War Peace-
Building,” N.Y.U. J. Int’l. L. & Pol.  (), p. .

181 Report of the Secretary-General, Enhancing the Effectiveness of the Principle of Periodic and Genuine
Elections, UN Doc. A//, para.  (). See also, UN Centre for Human Rights, Human
Rights and Elections (United Nations ), pp. – (describing “United Nations human rights
standards regarding elections” solely by reference to human rights instruments).



In , pursuant to a General Assembly resolution, the Secretary-
General established the Electoral Assistance Division within the
Secretariat as the “focal point” for electoral matters.182 The Division
processes requests for assistance from member States and maintains a
staff of experts in electoral procedures. The vast bulk of UN assistance
“takes the form of relatively small-scale, technical assistance activities
that do not require a specific mandate from the General Assembly or the
Security Council.”183 A select number of more ambitious missions,
however, have been of sufficient scope and political sensitivity to require
advanced approval by UN political organs. These larger missions typi-
cally come as part of social reform projects – often following negotiated
ends to civil wars – that involve fundamental reorganization of States’
political institutions. They are also not infrequently accompanied by
heightened political tensions, as former adversaries in war reverse the
Clausewitzian dictum and continue their battles in the political arena.

Both the scope of these larger missions and their approval by UN
political organs render their articulation of electoral standards especially
noteworthy. By the mid-s, these burgeoning international standards
had been repeated so frequently that the particulars of any given elec-
tion monitoring mission had become essentially uncontroversial. The
Secretary-General reported in  that “[i]n providing electoral assis-
tance in over fifty cases to date, the United Nations has never received a
complaint from a Member State regarding interference in its internal
affairs.”184

The independence of national electoral authorities, for example, was
a central concern of many missions.185 Liberia, for example, held elec-
tions in  after several years of brutal civil war, occupation by a
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regional peace-keeping force and the assassination of several leaders.186

Given the level of mistrust among the combatants turned political rivals,
the Secretary-General emphasized that one of the main factors deter-
mining whether the Liberian elections would be free and fair was “the
efficiency and credibility of the organization and conduct of the elec-
tions by the Independent Elections Commission.”187 When the
Secretary-General approved the results of elections held in July ,
much of the basis for his conclusion rested on the impartiality shown by
the Elections Commission.188

A second issue of concern to UN monitors has been equal access to
the media.189 Especially in states where major media outlets are con-
trolled by the central government, United Nations monitors have
focused on whether opposition candidates are accorded equal time on
television and radio and in newspapers.190 UN monitors have taken
great pains to document the degree of access afforded non-incumbents
and have frequently brought biased coverage or wholesale exclusion of
certain views to the attention of national electoral authorities.191

By far the most normatively challenging issue faced by UN monitors
has been the question of party pluralism. We have seen how all human
rights treaty bodies addressing the question have eventually found
pluralism to be an essential aspect of free choice. Similarly, despite
intense ideological debate in the decades before UN monitoring became
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186 Twenty-Third Progress Report of the Secretary-General on the United Nations Observer
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Mission to Liberia, UN Doc. S//, paras. – ().

189 See Situation of Human Rights in Cambodia, supra note , para.  (“[f]air and equal access
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Twenty-Third Report on Liberia, supra note , para.  (fairness of Liberian election to be
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ticular to radio time”); Final Report of the Secretary-General on the Question of South Africa,
UN Doc. S//, para.  () (concluding that “media coverage of the electoral process
was balanced and did not disadvantage any one political party”).

190 See Report of the Secretary-General on the Activities of the ONUSAL Electoral Division, UN
Doc. S//, para.  () (while UN observer mission to El Salvador received several
complaints of governmental favoritism in media access, it concluded that “all the parties are
being granted access to the media”).

191 See John Marston, “Cambodian News Media in the UNTAC Period and After,” in Steve Heder
and Judy Ledgerwood, eds., Propaganda, Politics, and Violence in Cambodia (Armonk, N.Y., M. E.
Sharpe, ), p.  (detailing UNTAC efforts to ensure balanced media coverage during 
Cambodian elections); Report of the Secretary-General on the United Nations Operation in
Mozambique (ONUMOZ), UN Doc. S/, para.  () [hereinafter Mozambique
Report] (in order to verify equal access to the media, UN mission to Mozambique tasked to
“verify the distribution of broadcasting time between parties, the content of news broadcasts
and the fairness of tariffs”).



widespread, international observers have consistently placed the
freedom to organize parties at the center of their determination of
whether an election is free and fair.192 The UN Centre for Human
Rights states in its training manual for election monitors that “[p]oliti-
cal pluralism is seen today as an essential element in providing a real
choice to the electors.”193 As we have seen, this was a central concern
of the Namibian, Nicaraguan, and Haitian missions. Subsequent mis-
sions have gone to great lengths to investigate both the conduct of the
government toward parties and the conduct of parties toward each
other.194 The United Nations Operation in Mozambique undertook the
following:

In order to verify that political parties and alliances enjoy complete freedom of
organization, movement, assembly and expression without hindrance and
intimidation, the electoral component would establish offices in each provincial
capital, with an adequate number of observer teams at each of them. The latter
would establish contact with political parties and social organizations at the
national and local levels and would visit villages and municipalities throughout
the country. They would attend all important political rallies and other relevant
activities, and verify the observance by all parties of the electoral law and any
code of conduct that might be agreed between the parties or established by the
electoral authorities.195

It is not simply happenstance that UN electoral missions continually
highlight certain aspects of electoral processes as crucial to determina-
tions of fairness. To be sure, each mission has varied greatly in context,
in the degree of cooperation demonstrated by the participants, and,
perhaps most crucially, the extent to which other States take a genuine
interest in the election’s outcome. But as missions proliferate the crite-
ria of fairness employed by the missions has become standardized.
Whereas in early missions the nature of a fair election was often an ad
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hoc determination, or one understood only by consulting a variety of
documents (peace agreements, resolutions by UN political organs
authorizing a mission, reports of the Secretary-General, etc.), later mis-
sions have drawn on this experience to reduce the question of fairness
to boilerplate. The following mandate has guided an increasing number
of UN missions with only minor variations in language and form:
(a) To verify the impartiality of the National Elections Commission and

its organs in all aspects and stages of the electoral process;
(b) To verify that political parties and alliances enjoy complete freedom

of organization, movement, assembly and expression, without hin-
drance and intimidation;

(c) To verify that all political parties and alliances have fair access to
State mass media and that there is fairness in the allocation of both
the hour and duration of radio and television broadcasts;

(d) To verify that the electoral rolls are properly drawn up and that qual-
ified voters are not denied identification and registration cards or the
right to vote;

(e) To report to the electoral authorities on complaints, irregularities and
interferences reported or observed, and, if necessary, to request the
electoral authorities to take action to resolve and rectify them, as well
as conducting its own independent investigation of irregularities;

(f) To observe all activities related to the registration of voters, the
organization of the poll, the electoral campaign, the poll itself and
the counting, computation and announcement of the results;

(g) To participate in the electoral education campaign.196

With a normative foundation in treaty law and an increasingly rich body
of practice under its belt, election monitoring has entered the main-
stream of United Nations activities. The purposes animating any given
electoral mission will vary with context. But this diversity of objectives
makes the uniformity of method even more significant. What constitutes
a “free and fair” election is now a rather mundane question, one virtu-
ally devoid of ideological or serious interpretive ambiguities.
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D Election monitoring and treaty norms: the legal effect of the new regime

What is the relationship between the practice of UN election monitor-
ing and human rights instruments creating participatory rights? Can the
former provide any assistance in refining the latter?

 Using mission standards to interpret treaties

The preceding sections suggest that two distinct but parallel systems of
participatory standards now operate in the international community.
The first consists of norms in global and regional human rights treaties,
including the decisions and reports of specialized tribunals. The second
consists of criteria employed by UN election monitors. The standards
adduced by the latter are strikingly similar to the former. From the
League-supervised plebiscites of the s to the UN boilerplate man-
dates of the s, international observers have made essentially the
same demands of elections they monitor: the process must be supervised
by an independent electoral authority, party activity must not be limited
or disrupted, ballot secrecy must be maintained, suffrage must be uni-
versal for adult residents, access to the media must not be restricted, and
fraud in voting and ballot tabulation must be prevented. These require-
ments all consistently match the texts of the major human rights trea-
ties, and many echo holdings of the UN Human Rights Committee, the
European Court and Commission of Human Rights, and the Inter-
American Commission.

Despite this logical intersection between the systems,197 no formal

linkage exists between these two sources of law. Treaty-based participa-
tory rights have not explicitly formed the basis for any observer mission,
and the mission reports generally do not refer to human rights instru-
ments. Neither do regional or global treaty systems provide for election
monitoring as an enforcement mechanism. But our analysis need not
end here. According to the Vienna Convention on the Law of Treaties,
evidence of the “ordinary meaning” of treaty terms may be derived
from sources not formally linked to a treaty.198 The ordinary meaning of
a term is presumably one that does not vary with the context of its use
but which rather has acquired a universal understanding. The terminol-
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ogy of participatory rights has now achieved such status. While during
the Cold War terms such as “genuine” elections gave rise to unresolv-
able ideological debates, that divisiveness is now fading. A new, more
uniform terminology is evident in the following trends: () more States
have ratified instruments protecting participatory rights; () regional
bodies from Europe, Latin America, and Africa have pursued virtually
identical agendas of consolidating electoral democracy; () leaders’
credibility in describing their States as “democratic” turns increasingly
on the judgments of international actors; () the criteria of fairness
applied by UN monitors has become so widely accepted that their terms
are repeated virtually verbatim from mission to mission; and () all
parties to the major human rights conventions also have voted to estab-
lish the UN monitoring missions199 and to approve reports detailing par-
ticipatory rights scrutinized by the observers.200 Through this State
practice the language of electoral fairness has become both more uni-
versal and more uniform.

Not only is there now an emerging horizontal uniformity of under-
standing (among multilateral actors), but a nascent vertical uniformity is
evident as well. We have seen in States such as Namibia that new
national constitutions are incorporating international participatory
standards almost word-for-word.201 New and widely active NGOs seek
to mold national electoral laws to conform with international instru-
ments.202 Widespread cross-pollination of standards is occurring on
both planes.
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199 See, e.g., Special Economic and Disaster Relief Assistance: Electoral Assistance to Haiti, UN
Doc. A///Add. () (Haiti); Terms of Reference, supra note  (Nicaragua); Question
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Res.  (); Supervision of the Elections to be Held in the Cook Islands, GA Res. 
(XIX); GA Res.  () (Rwanda-Urundi); GA Res. , supra note  (Western Samoa);
GA Res.  () (Northern Cameroons); GA Res. , supra note  (French Togoland);
GA Res.  () (British Togoland).

200 See, e.g., GA Res. / () (Nicaragua); GA Res.  () (Niue); GA Res.  ()
(Gilbert and Ellice Islands); Report of the Fourth Committee, UN GAOR, d Sess., d
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() (Western Samoa) (); GA Res.  () (French Togoland). In almost every case
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 Sovereignty and the right to political participation

Despite evident agreement on standards, a sense still lingers that the way
in which States choose their leaders is an essentially domestic matter and
should remain so. Some would draw on language in General Assembly
resolutions to argue that any distinction between elected and non-
elected regimes would compromise the principle of state equality.203

This view labels criticism of national governments as an intervention
into domestic affairs and contends that an essential purpose of interna-
tional law is to preserve the diversity of national systems.204

Whatever its rhetorical appeal, this view of sovereignty is flawed as a
legal proposition on at least three levels. First, opponents of participa-
tory rights rely upon an overboard conception of sovereign discretion.
In their most extreme moments the opponents seem to suggest that par-
ticipatory rights are inherently beyond the reach of international law.205

But given that every major human rights instrument includes an article
on political participation, these critics carry an immense burden to show
that rights concerning elections cannot become the subject of a treaty
obligation. Certainly this argument did not persuade the International
Court in the Nicaragua case:

The Court cannot discover, within the range of subjects open to international
agreement, any obstacle or provision to hinder a State from making a commit-
ment of this kind. A State, which is free to decide upon the principle and
methods of popular consultation within its domestic order, is sovereign for the
purpose of accepting a limitation of its sovereignty in this field.206

Second, it is difficult to understand how an argument of sovereign dis-
cretion in regard to participatory rights would not also apply to other
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human rights norms. Both sets of rights find expression in the same
binding instruments using the same mandatory language of obligation.
Nothing in the text or travaux of the Political Covenant, for example, sug-
gests the drafters intended obligations regarding elections to be any less
binding or immediate.207 Both sets of rights address the relationship
between governments and their citizens. Both are subject to compliance
review by multilateral bodies. And both find justification in conceptions
of individual dignity and autonomy routinely invoked by a broad range
of international bodies.

The fact that participatory rights were once a purely domestic
concern does not affect the binding nature of a State’s treaty obligation.
Domestic jurisdiction is fluid, definable only by reference to interna-
tional law, including treaty law.208 Thus, elections are not some immut-
able mainstay of the domestic sphere. States cannot appeal to the
previously domestic nature of their obligations to avoid sanctions for
breach of treaty.209
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207 The Spanish delegate noted in the final debate over the Political Covenant that “some people
considered that the principle of universal and equal suffrage should be introduced gradually
because of the low educational level in some countries,” but argued that gradual enforcement
was “unacceptable and should not be included in a legal instrument such as the draft Covenant”
rd Committee, th Meeting, supra note , p. . No provision on gradual implementation
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at p.  (Aug. ) (enforcing provision of Versailles Treaty over German claim of preexisting
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tional law, the right of a State to use its discretion is nevertheless restricted by obligations which
it may have undertaken towards other States.”)



Third, a shift in the locus of sovereignty undermines arguments
against participatory rights based on an infringement of sovereignty. For
a non-democratic regime to claim that participatory rights violate its
national sovereignty begs the question of whether that regime has legit-
imate authority to make such a statement. When the will of the people
is the basis of the authority of government, regimes that thwart the will
of the people will lack legitimacy. The participatory rights provisions of
the human rights conventions have succeeded in extending this notion
of legitimacy from the domestic to the international sphere. It is still an
open question as to how far this principle should be extended. But if
political participation is to have any meaning as an internationally
enforceable right, the community of states must be empowered to pre-
scribe standards detailing how participation is to occur and to insist that
parties to the major treaties adopt these standards as law. A regime that
bases its legitimacy on nothing more than the fact that it holds power
exercises no “sovereign” authority to object to such prescriptions.

 

The particulars of a human right to political participation, once a flash-
point for grand ideological battles, now appear rather pedestrian. That
receipt of an electoral mandate bestows legitimacy upon governments,
that genuine choice in an election requires multiple political parties, that
incumbent regimes cannot monopolize the mass media during a cam-
paign, and that the other elements of fair elections must be provided, all
seem to flow inevitably from treaties announcing a commitment to rep-
resentative government. It is becoming increasingly difficult to find
either states or international institutions that argue as a matter of prin-
ciple that factors such as these should be excluded from the definition of
a “free and fair” election.

It is the seemingly mundane nature of this emerging consensus that is
its most remarkable feature. In  Henry Steiner observed that the
right to political participation “expresses less a vital concept meant to
universalize certain practices than a bundle of concepts, sometimes
complementary but sometimes antagonistic.”210 The right, he noted,
functioned less as a model of conduct than as a “weapon of rhetorical
battle” through which “each of the world’s ideological blocs, infusing the
right with its own understandings, attacks the others for violating those
understandings.”211 In Thomas Franck’s terminology, the legitimacy of
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the right suffered from its lack of determinacy.212 This indeterminacy no
longer exists. While one must not overstate the case, the list of sources
from which the right draws clarity is impressive: global and regional
human rights treaties, over forty years of UN election monitoring
reports, opinions of the United Nations Human Rights Committee and
three regional tribunals, and two new CSCE instruments which count
among their signatories all the former Soviet bloc nations.

In sum, parties to the major human rights conventions have created
an international law of participatory rights. They have agreed to open
their political institutions to inspection for the purpose of ensuring
minimum standards of procedural fairness. In the process, the nine-
teenth century concept of the State has undergone a substantial change:
international notions of legitimacy are no longer oblivious to the origin
of governments, but have come to approximate quite closely those
domestic conceptions embodied in theories of popular sovereignty. In
Professor Reisman’s words, “[i]nternational law still protects sovereignty,
but – not surprisingly – it is the people’s sovereignty rather than the sov-
ereign’s sovereignty.”213

This does not, however, diminish the importance of the State itself.
On the contrary, treaties such as the Political Covenant exist as profound
reaffirmations of the State as the essential forum of political activity and
expression. In its new role as ombudsman, the international community
simply ensures that a State will act in the interests of all its citizens.

 The normative foundations of a right to political participation
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Democracy and the body of international law*

James Crawford1

     

It is often said that democracies do not wage war on each other, and con-
flict researchers, looking at wars over the last  years, have confirmed
that this is broadly true.2 Admittedly, “the clash of conflicting interests
between States governed on democratic principles is not necessarily less
serious than between those under less popular forms of government.”3

Democracies seem able, however, to resolve such clashes by means other
than war. Perhaps we might “diminish . . . and finally . . . extinguish war
between nations”4 by developing international law and international
institutions so as to reinforce democratic government, to deter attempts
to overthrow it, and even to reinstate it in cases where it has been wrong-
fully overthrown. So far attempts at collective security have concentrated
on the avoidance of international armed conflict, with rather limited
concern for the internal conditions within States which are a major
cause of war. Perhaps we need some form of collective democratic
security?

An initial difficulty, no doubt, is that of definition. There can be differ-
ent ideals or legitimate versions of democracy: is one particular ideal or
version to be externally imposed? On the other hand, international law
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is already seeking to reach some agreement on an agreed minimum
content of, or at least an agreed minimum standard for, democracy. The
major human rights treaties spell out in some detail the essentials of
democracy, understood as the right of all citizens to participate in the
political life of their societies. The International Covenant on Civil and
Political Rights provides in Article  that every citizen has the right to
take part in the conduct of public affairs, directly or through freely
chosen representatives. This includes in particular “the right to vote and
to be elected at genuine periodic elections.” The elections must be by
universal and equal suffrage, and must be held by, secret ballot “in
circumstances which guarantee the free expression of the will of the
electors.”5 At the regional level, Article  has counterparts in Article 
of Protocol  of the European Convention on Human Rights,6 and in
Article  of the American Convention on Human Rights.7 It is also
reflected, although to a lesser extent, in the African Convention on
Human and Peoples’ Rights.8 The language of Article  goes back to
Article  of the Universal Declaration of Human Rights of , which
adds the proposition that “the will of the people shall be the basis of the
authority of government.”9

That the will of the people is to be the basis of the authority of govern-
ment is as good a summary as any of the basic democratic idea. But the
idea of democracy reflected in the International Covenant, in the
Universal Declaration, and in other instruments is not a simple majori-
tarian one. It is a reflection of the idea that every person, whether a
member of a majority or a minority, has basic rights, including rights to
participate in public life. Thus the authority of a government, elected by
a majority, to conduct for the time being the public affairs of the society
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people”: W. M. Reisman, “Sovereignty and Human Rights in Contemporary International Law,”
Am. J. Int’l L.  (), pp. ff at p. .



is a consequence of the exercise of the rights of participation in public life
of all citizens, whether they belong to the majority or the minority. The
capacity of the government to limit or derogate from the rights of a
minority is limited, even in times of public emergency.10

This is why human rights courts have not given much independent
meaning to the qualifying phrase “necessary in a democratic society,”
which occurs in the limitation article in the various human rights trea-
ties.11 That phrase might have been used as a way of relativizing human
rights defined at the international level, of allowing local modifications
deemed necessary in a given democratic society. No doubt the findings
of human rights courts and commissions are context-dependent. It has
been necessary to look carefully at the circumstances of the alleged
breach in the circumstances of the society concerned. But in the end a
democratic society, as envisaged in the human rights treaties, is one
which respects the basic rights of its members.12

Some societies are tolerant, plural, or relatively homogeneous, and
have settled ideas of the proper limits of government. It may be appro-
priate in such societies to rely on majority institutions to protect individ-
uals. That was Dicey’s view of the protection of individual liberty in the
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10 It should be noted that the right to participate is nonderogable under AMR (Art. ()) and AFR
(which has no derogation clause), but is derogable in time of public emergency under ICCPR
(Art. ) and ECHR (Art. ). For discussion, see S. R. Chowdhury, Rule of Law in a State of
Emergency (London: Pinter Publishers, ), at p. ; J. Oraá, Human Rights in States of Emergency
(Oxford: Clarendon Press, ), at p. .

11 That phrase occurs in the ICCPR in Arts. () (closed trials),  (peaceful assembly) and ()
(freedom of association). It is more frequently used in the ECHR: see Arts. () (closed trials),
() (private and family life), () (manifestations of religion or beliefs), () (freedom of expres-
sion), () (peaceful assembly); Protocol , Art. () (right to leave a country). Cf. also AMR, Arts.
 (peaceful assembly), () (freedom of association), () (freedom of movement and resi-
dence); (c) (savings clause for “other rights or guarantees . . . derived from representative
democracy as a form of government”). On the other hand the term does not appear at all in
the AFR.

12 On a number of occasions the European Court has held that laws with strong support within
the relevant community (as manifested by elections or referenda) none the less violated the
Convention, and has given little or no weight to the factor of local preference. See, e.g., Open
Door and Dublin Well Woman v. Ireland (), ECHR, Series A, no. , p. , where the Court
referred briefly to “pluralism, tolerance and broadmindedness” as characteristics of a demo-
cratic society. Some of the dissenting judges pointed out that the law in question had recently
been affirmed by national referendum (“eminently democratic process”): ibid., pp.  (Judge
Cremona),  (Judge Matscher). For other examples of the reluctance to legitimate governmen-
tal conduct as “necessary in a democratic society” see Lingens v. Austria (), ECHR, Series
A, no. ; Oberschlick v. Austria (), ECHR, Series A, no. ; Funke v. France (),
ECHR, Series A, no. A; Kokkinakis v. Greece (), Series A, no. A. Cases on the other
side of the line (but equally lacking detailed analysis of the concept of a democratic society)
include Leander v. Sweden (), ECHR, Series A, no. ; Hadjianastassiou v. Greece (),
Series A, no. .



United Kingdom.13 For a long time his view was generally accepted, and
it is still influential. It is one major reason why the United Kingdom still
does not have an enforceable bill of rights.

Whatever the position may be in particular societies, the majoritarian
theory is untenable in the context of the protection of human rights
internationally. At the international level the point of human rights is
not merely to relate the individual to public power, but to protect him or
her from abuses of public power, including abuses supported by a major-
ity. There is no international consensus on the values of tolerance and
pluralism, or on the proper role, of the State, which would secure indi-
vidual liberty without express protection such as that contained in the
various human rights treaties.

In addition to Article  of the International Covenant, the idea of
democracy is also reflected in Article . Under Article , all peoples
have the right of self-determination. By virtue of that right, it is said,
“they freely determine their political status and freely pursue their
economic, social and cultural development.”14 This suggests that self-
determination is a continuing matter, not a once-for-all constitution of
the State. Thus in addition to its familiar role in the decolonization
process, Article  can be read as affirming the self-direction of each
society by its people, and thus as affirming the principle of democracy
at the collective level.15 This is certainly the view taken by the United
Nations Human Rights Committee. The Committee identifies as the
beneficiaries of self-determination the people of existing states. It
equates their right of self-determination with the existence within the
State of a continuing system of democratic government based on public
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13 For analysis of Dicey’s approach see T. R. S. Allan, “Legislative Supremacy and the Rule of Law:
Democracy and Constitutionalism,” Cam. L. J.  (), p. , esp. pp. –; P. P. Craig, Public
Law and Democracy in the United Kingdom and the United States of America (Oxford, Clarendon Press,
), ch. .

14 Among the regional human rights treaties, Art.  is reflected only in AFR, Art. .
15 In this context the words of the Friendly Relations Declaration (GA Res.  (), October

, ) are often cited. In elaborating the principle of equal rights and self-determination of
peoples, the Declaration states that:

Nothing in the foregoing paragraphs shall be construed as authorizing or encouraging any
action which would dismember or impair, totally or in part, the territorial integrity or politi-
cal unity of sovereign and independent States conducting themselves in compliance with the
principle of equal rights and self-determination of people as described above and thus pos-
sessed of a government representing the whole people belonging to the territory without distinction as to race,
creed or colour. (Emphasis added.)

This certainly implies that the principle extends to internal self-determination so as to produce
the result referred to in the words italicized: on the other hand the paragraph is a savings clause,
and the “foregoing paragraphs” do not, explicitly at least, so provide.



participation. It denies that self-determination involves a right to
secede.16

Until recently, provisions such as Article , or Article  if it is under-
stood as a sort of collective right to democratic institutions, were
honored more in the breach than in the observance. In the mid-s,
only about a third of all the countries of the world could be described
as democratic, and a still smaller proportion had long-standing and
stable democratic structures. Moreover under the rights conception of
democracy, it is not enough that the government of the day have been
elected, in the comparatively recent past, at a general election.
Democracy implies a range of rights to participate in public life, effec-
tive freedom of speech, the opportunity to organize political parties and
other groups, and so on. In many countries, notoriously, such rights and
opportunities have been lacking. A particular point is the denial of
voting rights to women in many countries, and of an effective political
voice to women in many more.

Thus it is hardly surprising that under international law (apart from
treaties), there was no general endorsement of a principle of democracy.
There was no requirement that the government of a State, to be a
government, should have been democratically elected or even that it
should have the general support of its people. As Oppenheim pointed
out in , the actual control of a government over the apparatus of the
State has been treated as sufficient.17 Jefferson’s famous reference to the
“will of the people substantially declared” has not been taken literally.18

Moreover other features of classical international law were deeply
undemocratic, or at least were capable of operating in a deeply undem-
ocratic way. Six examples may be given.

First, international law assumes that the executive has comprehensive
power in international affairs. Generally the Head of State and the
Minister for Foreign Affairs have plenary powers to make international
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16 See A. Cassese, “The Self Determination of Peoples,” in L. Henkin, ed. The International Bill of
Rights (New York: Columbia University Press, ), at pp. , –, –, –; D.
McGoldrick, The Human Rights Committee (Oxford: Clarendon Press, ), at pp. –, for
reviews of the Committee’s approach to Art. . Generally on self-determination see J. Crawford,
The Creation of States in International Law (Oxford: Clarendon Press, ), at pp. –; T. Franck,
“The Emerging Right to Democratic Governance,” American Journal of International Law, 
(), p. , at pp. –.

17 L. Oppenheim, International Law (st edn., Longman, ), vol. , at pp. , .
18 US recognition practice, in particular, has relied to some extent on the criterion of popular

support for a new but unconstitutional government, but not consistently: see, e.g., M. Whiteman,
Digest of International Law (Washington, ..: US Government Printing Office, ), vol. , at pp.
, ‒, –; L. T. Galloway, Recognizing Foreign Governments. The Practice of the United States
(Washington, ..: American Enterprise for Public Policy Research, ), at pp. –.



commitments on behalf of the State, and to agree to and apply rules of
international law which may affect the rights or claims of individuals
without their consent, and even without their knowledge.19

Second, it is established that national law, no matter how democrati-
cally established, is not an excuse for failure to comply with international
obligations.20 At one level the rule is obvious, and would seem to have
no adverse implications for democratic government. After all if an obli-
gation exists at the international level, it cannot be the case that a law of
one State can release that State from the obligation. At another level,
however, the rule creates significant problems of democratic control. If
an international obligation arises, apart from a treaty, there may have
been no direct process of commitment to the obligation either by par-
liament or by elected leaders. In some countries treaties, or certain
classes of treaties, require the approval of parliament, but many consen-
sual obligations in international law (executive agreements, memoranda
of understanding, to say nothing of less formal unilateral commitments)
fall outside the scope of such procedures. In common law countries such
as the United Kingdom there are no formal constitutional constraints at
all on the executive: the process of ratification of treaties is a purely exec-
utive act. Moreover if the executive enters into a treaty or commits the
State in some other way, parliament may have little real choice but to
enact the laws necessary to give effect to the obligation. It is true that
practices of consultation have developed which seek to involve parlia-
ment at an early stage, or at least to keep it informed. But these are prac-
tices not laws, and do not eliminate the difficulty. Thus if the British
Government had ratified the Maastricht Treaty despite the passage of
an amendment relating to the Social Chapter, that might have presented
problems of legality under United Kingdom law, but it would have been
effective vis-à-vis the other members of the Community.21

The third potentially undemocratic rule relates to the important ques-
tion of remedies. The executive government has virtually exclusive
control over the availability of international remedies. The individual
has no autonomous procedural rights in international law. In many cases
rights of individual petition are based on an optional clause or an
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19 See, e.g., Vienna Convention on the Law of Treaties, May , : UN Treaty Series, vol. , p.
, Art. ()(a).

20 The rule is enunciated in the context of treaty obligations by Art.  of the Vienna Convention
on the Law of Treaties. For the equivalent rule in the context of non-treaty obligations, see ILC
Draft Articles on State Responsibility, Part , Art. ; Part , Art. , bis().

21 R. v. Secretary of State for Foreign Affairs, ex parte Rees-Mogg (QBD, July , ), noted New
Law Journal  (), p. ; cf. Blackburn v. Attorney-General, []  All ER .



optional protocol, and may be to that extent precarious. This is true both
of the right of individual communication under the International
Covenant, and of the right of individual petition to the European
Commission under the European Convention.

Fourth, the principle of non-intervention extends to protect even non-
democratic regimes in relation to action taken to preserve their power
against their own people. At least, that has been the traditional under-
standing.

Fifth, the principle of self-determination is not permitted to modify
established territorial boundaries. Nor, on the whole, has it replaced the
traditional rules for determining territorial disputes. Those rules are
based largely on the political history of the territory concerned rather
than on the current wishes of its inhabitants. The ninth edition of
Oppenheim’s International Law suggests that “the injection of a legal princi-
ple of self-determination into the law about acquisition and loss of ter-
ritorial sovereignty” amounts to a “fundamental change.”22 But it does
not spell out what specific changes have been produced, outside the colo-
nial context, and the recent cases involving territorial disputes in Africa
and Central America have bypassed the principle of self-determination
in the interests of stability.23

Sixth, the powers of a government to bind the State for the future seem
to be virtually unlimited. International law recognizes the general
authority of a government over the State as a continuing entity. That can
be seen, for example, from the well-known Tinoco arbitration.24 A mili-
tary regime in Costa Rica seized power but was eventually overthrown
and replaced by an elected government. The new government disputed
its liability to pay for debts incurred by the military regime. The case
went to arbitration, where it was held that the successor government was
bound by all the acts of its predecessor, on the basis that the predeces-
sor regime was firmly established, and that its legitimacy or constitution-
ality were irrelevant.25

It is significant that that rule has rarely been challenged, even by suc-
cessor governments with much to gain from a successful challenge and
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22 Oppenheim’s International Law, R. Y. Jennings and A. Watts, eds. (th edn., Longman, ), vol. ,
p. .

23 Burkina Faso/Mali Frontier Dispute, , ICJ, p. , para. ; Land, Island and Maritime
Frontier case (El Salvador/Honduras, Nicaragua intervening), , ICJ.

24 (), Reports of International Arbitral Awards, vol. , p. .
25 For more recent applications of the principle that a government in control of the State can

commit it internationally see, e.g., Short v. Islamic Republic of Iran (),  ILR p. ; cf.
Yeager v. Islamic Republic of Iran (),  ILR p. .



with no sympathy for their predecessor or its foreign supporters. The
most important example of such a challenge was the rejection by the
post- Revolutionary Government of Russia of continuity with the
prerevolution Tsarist regime. That rejection was based on special
grounds which did not challenge a general rule of governmental succes-
sion, and anyway was modified after a few years.26 Not the least of the
ironies surrounding the dissolution of the Soviet Union is the fact that
the Russian Federation argued that it is the same legal person as the
Soviet Union, and based that argument to some extent on the continu-
ity of the Soviet Union with prerevolutionary Russia.27

In its earlier manifestations, it is not surprising that international law
had these six characteristics, since its own primary characteristic was as
a law of co-ordination of the activities of potentates, principalities, and
powers. Before , or perhaps , international law made no final
attempt to outlaw war, which was, as Lord McNair said in his inaugural
lecture, “extra-legal rather than illegal.”28 Modern international law has
changed in this crucial respect – that is to say, it now purports to protect
the existence and territorial integrity of States. Earlier (pre-) inter-
national law could be defended, in a perhaps back-handed way, by the
argument that it was, in a fundamental sense, descriptive. It did not under-
write regimes or even States; it merely accepted them while they contin-
ued. Not underwriting them, it could legitimately be argued that it did
not assume any responsibility for quality control, any more than seismol-
ogy exists to encourage “good” earthquakes.

Formally, that position had changed by , when the United
Nations Charter prohibited the use of force in international relations
except in self-defence or with the authorization of the Security
Council. For example it was on this basis that the Security Council took
action to restore “the sovereignty, independence and territorial integ-
rity of Kuwait,” and the authority of what it described as “the legiti-
mate Government of Kuwait.”29 For a long time, however, the
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26 T. A. Taracouzio, The Soviet Union and International Law (New York: Macmillan, ), at pp. ‒;
D. P. O’Connell, State Succession in International Law and Municipal Law (Cambridge University
Press, ), vol. , at pp. ‒; Crawford, supra note , at pp. ‒.

27 The continuity of Russia with the former Soviet Union was asserted in the Agreement establish-
ing the Commonwealth of Independent States, Alma Ata, December , . Int’l Legal Materials
 [], p.  and has been accepted by UN organs and by foreign courts (see, e.g. The Kherson,
[]  Lloyd’s Rep. ). For discussion, see R. Mullerson, “The Continuity and Succession of
States by Reference to the Former USSR and Yugoslavia,” Int’l & Comp. L.Q.,  (), p. .

28 A. D. McNair, “Collective Security,” Year Book,  (), pp. ff, at p. .
29 SC Res.  () (adopted ‒). See International Legal Materials  (), p. , for this and

other Security Council resolutions on Kuwait.



consequences of the change brought about by the United Nations
Charter were limited. The six rules of international law referred to
above remained essentially unchanged. Indeed some of them were
reinforced.

This can be seen from the decision of the International Court in the
Nicaragua case in .30 In that case, Nicaragua claimed that the assis-
tance given by the United States to the contras was an unlawful use of
force by the United States against Nicaragua, or at least an unlawful
intervention in its internal affairs. The United States claimed that it was
justified in supporting the contras for a number of reasons, including the
breach by the Nicaraguan Government of commitments about the com-
position of the government and the installation “of a truly democratic
government that guarantees peace, freedom and justice.”31

In fact the Nicaraguan Government had been elected in , in elec-
tions observed by a range of individuals and non-governmental organ-
izations.32 The major United States complaint against it related to the
internal and external policies subsequently adopted by the Sandinista
Government, although the State Department also rejected the  elec-
tions as unfair. Rather than examining the question of compliance with
the various commitments made by the Sandinistas as a condition of
coming to power, the Court took another tack. It said:

The assertion of the commitment raises the question of the possibility of the
State binding itself by agreement in relation to a question of domestic policy,
such as that relating to the holding of free elections on its territory. The Court
cannot discover, within the range of subjects open to international agreement,
any obstacle . . . to hinder a State from making a commitment of this kind. A
State, which is free to decide upon the principle and methods of popular con-
sultation within its domestic order, is sovereign for the purpose of accepting a
limitation of its sovereignty in this field.33

It went on to point out that the OAS Charter referred to “the effective
exercise of representative democracy” only as an aspect of “solidar-
ity” and as a “high aim.” Given this unspecific language it rejected the
view
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30 Military and Paramilitary Activities in and against Nicaragua (Nicar. v. USA),  ICJ, p. ,
para. .

31 The specific commitments on which the United States relied are set out in the dissenting opinion
of Judge Schwebel: ICJ (), p. , at pp. ‒. The majority opinion referred to them only
in general terms: ibid., p.  (“questions such as the composition of the government, its politi-
cal ideology and alignment, totalitarianism, human rights, militarization and aggression”).

32 On the  elections in Nicaragua see Keesing’s Contemporary Archives  (), pp. –.
33  ICJ, at p. .



that Nicaragua actually undertook a commitment to organise free elections,
and that this commitment was of a legal nature . . . [T]he Court cannot find an
instrument with legal force . . . whereby Nicaragua has committed itself in
respect of the principle or methods of holding elections.34

This aspect of the Court’s decision is rather unsatisfactory. Nicaragua
was a party both to the International Covenant and to the American
Convention, both of which contain clear commitments with respect to
the principle of free elections and their regularity, although not with
respect to precise issues of timing or method. The Court professed itself
“unable to find” such commitments: one can only say that it did not look
very hard. To be fair, it was unaided in its search by any assistance from
the United States, which did not appear at the stage of the merits and
which did not rely either on the International Covenant or on the
American Convention, no doubt because it was at that time a party to
neither. The Court also made the point that any question of compliance
with commitments made towards the OAS was not a matter for specific
enforcement by the United States, and certainly not by way of forcible
intervention.35

The Court’s negative reaction even to the idea that Nicaragua was
subject to international supervision or accountability in the conduct of
elections reflects the emphasis of traditional international law on non-
intervention in the internal affairs of States. The holding of free elec-
tions was treated still as essentially a matter of “domestic policy.” Clearly,
the Court was reluctant to accept that established international law
might have changed. This is quite apart from the controversial question
of the means used by the United States to enforce any commitment that
might have been made.

In many other respects, however, international law has changed. It is
increasingly concerned with issues which impinge on what were once
considered matters of domestic policy. The potentially undemocratic
aspects of the traditional international law rules are only heightened by
this. Rules which draw lines between societies may be less problematic,
from the point of view of democratic principle, than rules which deal
with the internal life of those societies. International law is increasingly
concerned with the second as well as the first.

Since  the world has itself undergone vast changes. In particu-
lar there has been a significant change in the democratic balance. In
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34 Ibid., pp. –. But see the separate opinion of Judge Ago (ibid., pp. –) for justified doubts
on this point. 35 Ibid., pp. –.



the last decade the proportion of States with democratic systems,
however fragile or tentative, has increased sharply – a process begin-
ning in Southern Europe, extending to Latin America and Eastern
Europe, the Soviet Union and many of its former republics, and even
to East Asia.36 In Africa, according to one analysis, there were only
four democracies, as against forty States with apparently stable non-
democratic regimes, in . By , the number of democracies had
increased to eighteen, and the number of non-democracies was
reduced to twelve. Significantly, there had also been a great increase
(from three to twenty-two) in the number of regimes in a stage of tran-
sition to democracy.37 No doubt this is all fragile and reversible, but it
is also, in the words of the noted African commentator Ali Mazrui, an
“unmistakable” trend.38

With this change has come a new stress on democracy as a value, even
a dominant value, in national and international affairs.39 The same is
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36 There is now an enormous literature on these developments. See, e.g., G. A. O’Donnell and P.
C. Schmitter, Transitions from Authoritarian Rule (Baltimore, Md.: The Johns Hopkins University
Press, ); J. Higley and R. Gunther, Elites and Democratic Consolidation in Latin America and
Southern Europe (Cambridge University Press, ); S. D. Huntingdon, The Third Wave:
Democratization in the Late Twentieth Century (Oklahoma, Okla.: University of Oklahoma Press,
); G. Pridham, Encouraging Democracy: The International Context of Regime Transition in Southern
Europe (Leicester University Press, ); A. Przesvorski, Democracy and the Market: Political and
Economic Reforms in Eastern Europe and Latin America (Cambridge University Press, ); and the
essays in D. Held, ed., Prospects for Democracy. North, South, East, West (Cambridge, Ma.: Polity
Press, ), part .

37 See H. M. McFrerson, “Democracy and Development in Africa,” Journal of Peace Research 
(), p. , at p. . See also the annual Freedom House surveys: e.g., Freedom in the World:
Political Rights and Civil Liberties – (New York: Freedom House, ).

38 A. A. Mazrui, “Planned Governance and the Liberal Revival in Africa: The Paradox of
Anticipation,” Cornell Int’l L. J.  (), p. .
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Models of Democracy (Cambridge, Mass.: Polity Press, ); G. Duncan, ed., Democracy and the
Capitalist State (Cambridge University Press, ); D. Held, “Democracy, the Nation State and
the Global System,” in D. Held, ed., Political Theory, Today (Cambridge, Mass.: Polity Press, ),
p. ; F. Fukuyarna, The End of History. and the Last Man (London: Penguin, ); J. Dunn, ed.,
Democracy: The Unfinished Journey (Oxford University Press, ); E.-O. Czempiel, “Governance
and Democratization,” in J. N. Rosenau and E.-O. Czempiel, eds., Governance without Government:
Order and Change in World Politics (Cambridge University Press, ), p. ; R. Bartley et al., eds.,
Democracy and Capitalism: Asian and American Prospectives (Singapore: Institute of South-East Asian
Studies, ); Held, ed., supra note . On democratic principles in different religious traditions
see, e.g., A.Y. al-Hibri, “Islamic Constitutionalism and the Concept of Democracy,” Case Western
Reserve J. Int’l L.  (), p. . For feminist perspectives see, e.g., S. Mendus, “Losing the Faith:
Feminism and Democracy,” in Dunn, supra, p. ; A. Phillips, “Must Feminists Give up on
Liberal Democracy?” in Held, supra note , p. . More-or-less sceptical accounts include N.
Chomsky, Deterring Democracy (London: Vintage, ); O. M. Fiss, “Capitalism and Democracy,”
Michigan J. Int’l L.,  (), p. ; B. Parekh, “The Cultural Particularity of Liberal
Democracy,” in Held, supra note , p. .



true of the law regulating those affairs.40 References to democracy, which
a generation or even a decade ago would have been regarded as politi-
cal and extralegal, are entering into the justification of legal decision-
making in a new way.

At the national level, two examples may be given. In  the High
Court of Australia invalidated a federal law prohibiting paid political
advertising during election campaigns, on the basis that the constitu-
tional requirement of parliamentary elections implied that the condi-
tions for free elections, including freedom of speech and of the press,
could not be infringed.41 In February  the House of Lords held
that a local council could not sue for defamation, because to protect the
reputation of public agencies such as councils by the law of defama-
tion would unduly affect freedom of speech in a democratic society.42

It is doubtful if either case would have been decided the same way
fifteen years ago.43 It is no accident that in both cases reference was
made, alongside the idea of democracy, to international human rights
treaties.

At the international level also, concern for democracy as a principle
has deepened. This prompts the question to what extent international
law may be moving in the direction of underpinning democracy, of
taking seriously the democratic principles referred to in Articles  and 
of the International Covenant, of giving effect to the proposition in
Article  of the Universal Declaration that “the will of the people shall
be the basis of the authority of government”?
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40 For international law perspectives (mostly North American), see esp. Franck, supra note ; G. H.
Fox, “The Right to Political Participation in International Law,” Yale J. Int’l L.,  (), p. .
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A. Rosas and J. Helgesen, eds., The Strength of Diversity: Human Rights and Pluralist Democracy
(Dordrecht: Martinus Nijhoff, ). For public law perspectives see, e.g., K. E. Klare, “Legal
Theory and Democratic Reconstruction: Reflections on ,” U. Brit. Columbia L. Rev.  (),
p. ; R. F. and H. J. Taubenfeld, “Some Thoughts on the Problems of Designing Stable
Democracies,” Int’l Law.  (), p. ; G. Ress, “The Constitution and the Requirements of
Democracy in Germany,” in C. Starck, ed., New Challenges to the German Basic Law (Baden-Baden:
Nomos Verlag, ), p. .

41 Australian Capital Television Pty. Ltd. v. Commonwealth of Australia no.  (),  ALR .
Cf. also Nationwide News Pty. Ltd. v. Wills (),  ALR .

42 Derbyshire County Council v. Times Newspapers Ltd., []  All ER  (HL), affirming
[]  All ER .

43 In the Australian case there is no doubt that the decision would have been different: see
Attorney General for Australia, ex rel. McKinlay v. Commonwealth of Australia (),  ALJR
.
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In one sense, there has been a great deal of development, as the follow-
ing examples show:
() There is a developing practice of election monitoring by international
organizations such as the UN and the OAS, as well as non-governmen-
tal organizations. This has occurred both in colonial territories and,
more recently, in independent States.

The holding of plebiscites for elections to determine the future of a
colonial or non-self-governing territory is a long-established practice.44

A recent and successful example was the pre-independence election in
Namibia, where the role of non-governmental organizations was crucial
in creating an atmosphere in which  percent of the electors cast a
vote.45 It remains to be seen whether the same process will be allowed to
occur in the Western Sahara,46 or for that matter East Timor.47

Even more significant has been the development of election monitor-
ing in independent States. The United Nations Observer Mission to
Verify the Electoral Process in Nicaragua in  was the first occasion
where a public international organization monitored an election in an
independent State.48 It was followed in  by the monitoring of the
election in Haiti, though with less happy results.49 The Commonwealth
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46 As envisaged by SC Res.  (). For the background see Western Sahara advisory opinion, ICJ

Reports, , p. ; T. M. Franck, “The Stealing of the Sahara,” Am. J. Int’l L.  (), p. .
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before the ICJ: see case concerning East Timor, , ICJ p. ; C. Chinkin, “The Merits of
Portugal’s Claim Against Australia,” U. New South Wales L. J.  (), p. . From the East
Timorese perspective see J. Ramos Horta, Funu. The Unfinished Saga of East Timor (New Jersey: Red
Sea Press, ); J. G. Taylor, Indonesia’s Forgotten War (London: Zed Books, ).

48 See Fox, supra note , pp. ‒. Generally see Panel, “International Observation of
Elections,” Proceedings of the American Society of International Law  (), p. ; J. M. Ebersole,
“The United Nations’ Response to Requests for Assistance in Electoral Matters,” Virginia J. Int’l
L.,  (), p. ; W. M. Reisman, “International Election Observation,” Pace U. Sch. L. Y.B. Int’l
L.  (), p. ; D. Stoelting, “The Challenge of UN Monitored Elections in Independent
Nations,” Stanford J. Int’l L.  (), p. .

49 See OAS Res. MRE/RES /, May , ; GA Res. /,  April ; SC Res. 
(). It should be noted that the Security Council, though expressly acting under chapter 
of the Charter in imposing a mandatory trade embargo on Haiti, did so on the combined basis
that a request to that effect by the Haitian Permanent Representative and the action taken by
the OAU and the General Assembly together defined “a unique and exceptional situation war-
ranting extraordinary measures.” No precedent was evidently intended to be created but on the
other hand the Council was clearly operating on the basis of a principle of legitimacy in taking
action against what it described as a “de facto regime.” See Fox, supra note , pp. –; Franck,
supra note , pp. –.



Secretariat has also played an active role in monitoring elections, and the
preparations for elections, in independent Commonwealth countries.50

In some cases this involvement has extended to creating the condi-
tions for free elections and for the establishment of democratic rule, as
with the United Nations operation in Cambodia, the long-term success
of which also remains to be seen.51

() There are moves to institutionalize these functions, for example the
Office of Fair Elections created by the Paris Charter of the Conference
on Security and Co-operation in Europe in  (CSCE),52 and the
Organization of American States Resolution on Representative
Democracy of the same year.53 In  the United Nations General
Assembly provisionally endorsed guidelines for election observation.
Electoral assistance under the guidelines would be offered “on a case-
by-case basis . . . recognizing that the fundamental responsibility for
ensuring free and fair elections lies with Governments.”54

() The various human rights courts and commissions have also begun
to deal with these issues. For example the first case under Article  of
Protocol  of the European Convention was decided by the European
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50 In the period –, Commonwealth Observer Groups have observed and reported on elec-
tions in the following countries: Malaysia ( general elections); Bangladesh (
Parliamentary elections); Zambia ( Presidential and National Assembly elections); Guyana
( general and regional elections); Kenya ( Presidential, parliamentary and civic elec-
tions); Seychelles (Constitutional Commission elections [July ], Constitutional referendum
[November ], Presidential and National Assembly elections [July ]); Lesotho (
general election). In each case a report of the Observer Group was published by the
Commonwealth Secretariat.

51 For the Paris Agreement on Cambodia of October , , see Int’l Legal Mat.,  (), p. .
52 Int’l Legal Mat.  (), p. . For the Report of the CSCE Seminar of Experts on Democratic

Institutions (Oslo, November ) see Int’l Legal Mat.  (), p. .
53 OEA/Ser.P/AG/Res.  (XXIO/); Franck, supra note , pp. –. In an exchange of cor-

respondence with the UN Secretary-General concerning their respective competences in rela-
tion to the situation in Haiti, the Secretary-General of the OAS asserted that one of the “unique
features” of the OAS was “the promotion and consolidation of democracy . . . yet another val-
uable contribution of the region to the development of international law, although this does not
imply any claim of universal applicability for these distinctive features”: OEA/Ser.F/V.i,
MRE/INF./, July , .

54 GA Res. /, December ,  (adopted ‒:), paras. , . On the same day the
General Assembly adopted a countervailing resolution on “Respect for the principles of national
sovereignty and noninterference in the internal affairs of States in their electoral processes”: GA
Res. / (‒:). Res. / reflects reservations on the part of many Third World States,
who fear that the new emphasis on democratic standards will be used to justify or excuse inter-
ference in their affairs. It also reflects the older equation of self-determination with non-
intervention in the case of independent States, as to which see Crawford, supra note , p. .
On the other hand the level of support for these implicitly competing resolutions has been
changing: cf. GA Res. / (–:) and GA Res. / (–:), both of December ,
; GA Res. / (–:) and / (–:), both of December , . For
comment, see Fox, supra note , p. ; Franck, supra note , p. .



Court in . That case involved complex arrangements for the decen-
tralization of Belgium having regard to the interests of the different lin-
guistic groups.55 This follows the earlier action by the European
Commission in the Greek case,56 which signaled the departure of Greece
from democratic standards, and which played a role in the suspension of
Greece from the Council of Europe until those standards were rein-
stated. The Inter-American Commission on Human Rights has also
been dealing with these issues, for example in a case involving a com-
plaint by three Mexican citizens dealing with electoral fraud.57 In that
case – in apparent contrast to the International Court in the Nicaragua

case – the Commission refused to accept the argument that these matters
were essentially domestic.
() At the universal level the Human Rights Committee has been dealing
with a range of cases under the Optional Protocol involving restrictions
on, and in most cases flagrant violations of, the political rights in Article
.58 The Committee is also drafting a general comment on Article :
the draft comment points out that Article  is “called to guarantee dem-
ocratic political systems in States parties to the Covenant,” stresses the
close relationship between Articles  and , and notes that arbitrary
deprivation of citizenship for the purposes of avoiding or diminishing
the political rights of individuals would violate Article . The
Committee doubts whether any form of one party State could comply
with Article .59

There are a number of further elements in the debate. It is sometimes
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55 Case of Mathieu-Mohin and Clerfayt (), ECHR, Series A, No. . The Court held that,
although Art.  was in form an inter-State undertaking, it vested rights in the citizens concerned
(ibid., p. ). It went on succinctly to outline its approach to Art. : on the positive side a univer-
sal right to vote and to stand for election on a basis of equality in any body which constitutes a
“legislature” under the constitutional structure of the State in question; on the negative side, a
wide margin of appreciation in the legislature as to the system of representation and of voting,
a system to be judged “in the light of the political evolution of the country concerned,” but
subject to the overriding principle that the system must ensure “the free expression of the opinion
of the people in the choice of the legislature.” See ibid., pp. ‒, and for comment, Merrills,
Brit. Y. B. Int’l L.  (), p. . For a review of the Commission’s practice under Protocol ,
Art. , see Council of Europe, Digest of Strasbourg Case Law relating to the European Convention on
Human Rights (Cologne: Carl Heymanns, ), vol. , pp. ‒.

56 Yearbook of the European Convention on Human Rights,  (), part , p. , at p. ;
ibid.  (), part , passim; Int’l Legal Mat.  (), p. .

57 Mexico Elections Decision (Cases , , ) (), cited by Fox, supra note , p. .
And see D. Shelton, “Representative Democracy and Human Rights in the Western
Hemisphere,” Hum. Rts. L. J.  (), p. .

58 E.g., Mpandanjila v. Zaire (No. /), reproduced in UN, Selected Decisions of the Human
Rights Committee under the Optional Protocol, UN Doc. CCPR/C/OP/, vol. , p. ;
Mpaka-Nsusu v. Zaire (No. /), ibid., p. .

59 Draft General Comments (Article ) .



argued that a State may justifiably use armed force to overthrow a des-
potic government in another State. There were overtones of this idea in
the so-called Reagan doctrine, and in the use of armed force by the
United States in Grenada and Panama. The idea has found at least some
support from commentators within and even outside the United States.
For example it has been argued that the essential justification for the
United States action in Panama was that it was taken “in support of the
democratic process,” since it was directed against a regime which had
been voted out of office but which refused to give up power, and since
the intervention was followed by the holding of free elections after the
American withdrawal.60

No-one can regret the fall of a Noriega, or for that matter a Pol Pot.
But there are serious problems with the idea that democracy can be
installed by the unilateral assertion of external force. The first problem,
from the perspective of international law, is simply that the vast major-
ity of governments, including the vast majority of democratic govern-
ments, do not accept that view. The Grenada and Panama interventions
were roundly condemned by the United Nations and the Organization
of American States respectively,61 and it is significant that in its official
justifications in each case the United States did not rely on the demo-
cratic argument, as distinct from a number of other arguments such as
the protection of its nationals. Nor for that matter did Tanzania, when
it took justified action against the Amin regime.62

There is also the problem that this asserted right to intervene has so
far been exercised in a quite arbitrary way – in Panama but not else-
where, in Nicaragua but not elsewhere. Moreover other countries taking
action which might have seemed justified on similar grounds – Vietnam
in Cambodia, to take one possible example63 – have been subject to vig-
orous and sustained criticism, not least by the United States. As Bowett
has pointed out, the “nations of the world will not accept international
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60 E. Lauterpacht QC, The Times, December , , p. . Similarly A. D’Amato, “The Invasion
of Panama was a Lawful Response to Tyranny,” Amer. J. Int’l L.  (), p. ; D. W. Alberts,
“The United States Invasion of Panama: Unilateral Military Intervention to Effectuate a
Change in Government: A Continuum of Lawfulness,” Transn. L. Contempo. Prob.  (), p. .

61 As to Grenada: GA Res. /, November ,  (–:). As to Panama: OAS Res. CP/ Res.
 (/), December , .

62 See J. Crawford, “Self-Determination outside the Colonial Context,” in W. J. A. Macartney, ed.,
Self-Determination in the Commonwealth (Aberdeen University Press, ), p. , at p. , and refer-
ences there cited.

63 E.g. GA Res. /, November , , and subsequent annual resolutions. See G. Klintworth,
Vietnam’s Intervention in Cambodia in International Law (Canberra: AGPS, ). On human rights
violations under the post- regime, see Lawyers’ Committee for Human Rights, Kampuchea:
After the Worst (New York, ).



rules that yield a different answer to the question of whether an action
is legal depending on the identity of the actor.”64 It was just such con-
siderations that led the International Court to reject the idea that the
United States had any “special responsibility” to enforce any democratic
commitments the Nicaraguan Government may have made to the OAS
when it came to power. The Court refused to “contemplate the creation
of a new rule opening up a right of intervention by one State against
another on the ground that the latter has opted for some particular ideol-
ogy or political system.”65

This consideration is reinforced by the essential point that democracy
is not something which can be instaled by foreign force in a few days. It
is not necessary to agree with the motives or program of those carrying
out a coup d’état – for example that in Fiji in 66 to see the potentially
destabilizing effect of external intervention, or of the threat of such
intervention. After the event, especially in cases where the intervention
was on a major scale or lasted for a considerable time, it can be very diffi-
cult to re-establish local legitimacy.

No doubt the strength of the international reaction to interventions
of this kind will vary, depending on the consequences. That point was
made by W. V. Harcourt, in a discussion of the experience of interven-
tion during the nineteenth century. He referred to intervention as “a
high and summary procedure which may sometimes snatch a remedy
beyond the reach of law . . . [I]ts essence is illegality, and its justification
is its success. Of all things, at once the most unjustifiable and the most
impolitic is an unsuccessful Intervention.”67 Subsequent success, while it
may mitigate, is not a test of legality. On the contrary a rule of legality
for pro-democratic invasions would deny to the people concerned – the
alleged beneficiaries of the rule – any opportunity to state their own
views on the events.68
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64 D. W. Bowett, “International Incidents: New Genre or New Delusion?,” Yale J. Int’l L.  (),
pp. ff, at p. . 65  ICJ, p. . Cf. also Corfu Channel case,  ICJ, p. , at p. .

66 As to which see V. Lal, Fiji: Coups in Paradise, Race, Politics and Military Intervention (London: Zed
Books, ); R. M. Kiwanuka, “On Revolution and Legality in Fiji,” Int’l & Comp. L. Q.,  (),
p. ; M. R. Islam, “The Proposed Constitutional Guarantee of Indigenous Governmental
Power in Fiji: An International Legal Appraisal,” California Western J. Int’l L.  (), p. .

67 “Neutrality or Intervention?” in Letters by Historicus on Some Questions of International Law (London,
Macmillan, ), p. .

68 See the debate between W. M. Reisman, “Coercion and Self-determination: Construing Charter
Article (),” Am. J. Int’l L.  (), p. , and O. Schachter “The Legality of Pro-Democratic
Invasion,” ibid., p. . See also T. J. Farer, “The United States as a Guarantor of Democracy in
the Caribbean Basin: Is There a Legal Way?,” Hum. Rts. Q.  (), p. ; J. A. R. Nafziger,
“Self-Determination and Humanitarian Intervention in a Community of Power,” Denver J. Int’l
L. & P.,  (), p. ; K. Ryan, “Rights, Intervention and Self-Determination,” ibid., p. .



Despite this, there is scope for developing institutions at the interna-
tional level which will reinforce democracy, and which may even, by
mutual agreement, help to shore up democratic institutions against
internal challenge. It is through international organizations, including
regional organizations acting within the framework of part  of the
Charter, and not by unilateral intervention, that these problems should
be tackled.

A second issue goes to the very existence of a clearly undemocratic
government – existence in the sense of international capacity to repre-
sent the State. It has been argued that disputes over the credentials of a
government to represent the State should be resolved by applying dem-
ocratic standards rather than the standard of effective control, at least in
cases where “the results of a UN-monitored election are overturned and
an incumbent regime refuses to yield power,”69 but possibly in other
cases also.

This idea has some attraction, especially since its focus is on an orga-
nized collective response rather than unilateral military action. In partic-
ular it might be written into the procedures for United Nations
supervision of elections, so that everyone has notice of the possible con-
sequences – although there are so far no signs of this happening. But if
the suggestion is that the continued recognition of a regime as a govern-
ment should be made dependent on its continued acceptance of demo-
cratic standards, there are problems with it. In particular it leaves little or
no room for maneuver, for nuance, in situations where maneuver and
nuance may well be necessary. In many cases little is to be gained from
denying the existence of a group actually in control in the institutions of
State, whether or not they have recently won, or would ever win, an elec-
tion. Of course there is no need to jump to the conclusion that mere occu-
pation of the parliament building, or of the American embassy, is enough
to make a government. A State may temporarily lack a government – as
for example in Somalia.70 If the consequence is that the extra-territorial
property of the State is quarantined until a secure government emerges,
so much the better. But transitional situations are one thing: the refusal
to deal with established authorities is another. No doubt there may be
room for symbolic gestures – for example, the refusal of Hungarian cre-
dentials by the United Nations for some years after .71 On the other
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69 Fox, supra note , p. .
70 As Hobhouse J. held in Republic of Somalia v. Woodhouse, Drake & Carey (Suisse) SA, []

 WLR , noted in Cam. L. J.  (), p. .
71 R. Higgins, The Development of International Law through the Political Organs of the United Nations

(Oxford University Press, ), at pp. –.



hand, failure to deal with established regimes may only harm the people
whom it is intended to assist – as may have been the case in Haiti.72

This is not to suggest a mere capitulation to force, or even to power
growing slowly out of the barrel of a gun. There are things that can be
done. Philip Allott has remarked, in the context of his thoroughgoing
critique of present international law, that the system lacks a principle or
theory of representation.73 That is perhaps not quite true. International
law has a theory of representation. This is the theory that an established
government stands for, and has responsibility for, the State and its people
for all or virtually all purposes. The theory is simple, but not necessarily
simple-minded. One underlying justification is that third parties, who
are after all not supposed to intervene in the internal affairs of a State,
are entitled to rely on whatever government is securely established in a
State as being the entity with which they can deal.

But that justification goes only so far. Third parties are no doubt enti-
tled to call on the established government of a given territory to respect
the rights of those in the territory. Responsibility in this sense arises from
control. But it is not intervention to deal with the government of a State
on a consensual basis, even if the dealing – whether in the form of arms
sales or bribes to officials to obtain some concession or special treatment
– is in no sense in the interests of the people of the State, and even
though this must be obvious to the participants. The difficulty with the
all-or-nothing solution of non-recognition of an effective but undemo-
cratic government is that it avoids holding those who have made the
decisions responsible for their acts. Where there is power there should
be responsibility, including legal responsibility.

This does not, however, end the argument. One possibility – which
has had little or no consideration compared with either forcible interven-
tion or blanket non-recognition – might be to develop a system under
which third parties dealing with a grossly unrepresentative regime would
be required to take the risk of doing so. This would apply both to States
and to private parties, including corporations. It would put them on
notice that if they wish to deal with a regime lacking any legitimacy or
popular support, they would take the risk of the review of the transac-
tion by a subsequent representative government.

No doubt the details would have to be worked out, including some
provision for notice to third parties, some specification of the triggering
conditions, and especially some provision for dispute settlement. There

Democracy and the body of international law 

72 See M. Cerna, “The Case of Haiti before the OAS,” Proc. Am. Soc. Int’l L.  (), p. .
73 P. Allott, Eunomia. New Order for a New World (Oxford University Press, ), at pp. ‒, ‒.



is a problem, increasingly common in international law, of the formu-
lation of ever more complex rules in the absence of proper procedures
for dispute settlement. This is one major reason for the attraction of
simple rules, free of exceptions – idiot rules, as Franck calls them.74

Such rules are determinate, even though they may not do justice in
every case. By contrast the development of law in complex societies has
seen a constantly increasing refinement, and international law has
shared in this.

This suggestion – which, if the Tinoco case is right, does not represent
the status quo – is not without some analogy in international law. Long-
term transactions of a territorial trustee, or of a belligerent occupant,
may be subject to this form of review. In the Nauru case the International
Court seems to have accepted the principle of review of the acts of a
trustee affecting the beneficiary prior to the independence of the terri-
tory concerned.75

At a deeper level, there is an analogy with the different rules relating
to the competence of the State which are embedded in the law of trea-
ties and State responsibility. State responsibility is dependent primarily
on factual control.76 On the other hand, the making of treaty commit-
ments by a government is now dependent, to a limited but significant
extent, on compliance with fundamental constitutional procedures.
That rule is contained in Article  of the Vienna Convention on the
Law of Treaties of . When it was adopted it came as a surprise to
many commentators, used to thinking of the primacy of international
law over national law, or at least of their radical separation. But there is
a common interest in the stability of treaties, and unconstitutional trea-
ties are unlikely to be stable. The same could be said for unconscionable
transactions with wholly undemocratic regimes.

   

This is only an initial survey of some of the issues that are raised by the
question whether and to what extent international law endorses, or is
even consistent with, democratic principle. Other issues relevant to this
theme include:
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74 T. M. Franck, The Power of Legitimacy among Nations (New York: Oxford University Press, ), at
p. .

75  ICJ, p. . The case was settled in August  without giving the Court the opportunity
finally to rule on this issue.

76 I. Brownlie, State Responsibility (Oxford: Clarendon Press, ), at pp. , , , with ref-
erences to the work of the ILC and to arbitral jurisprudence.



() the problem of democratic accountability for the conduct of foreign
policy;77

() the question whether individuals and groups are bound by, as well as
beneficiaries of, human rights law, and how that can be reconciled
with democratic tenets.78 In this context it is worth noting that even
Sir Hersch Lauterpacht, the great early proponent of international
human rights, accepted that the rule that individuals have no indepen-
dent position in international law was a matter of “moral principle.”
Presumably the basis of this “moral principle” is the fact that individ-
uals have little or no role – and certainly no formal role – in making
international law.79 The problem has become all the more urgent in
view of the revival of the idea of international criminal trials;80

() the relationship between democratic principle and respect for minor-
ity rights,81 as well as the position of indigenous peoples in those
countries where there are surviving indigenous societies; 82
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77 See, e.g., A. Cassese, ed., Parliamentary Foreign Affairs Committees: The National Setting (New York:
Oceana, ); P. R. Trimble, “Foreign Affairs Law and Democracy,” Michigan L. Rev.  (),
p. ; Symposium, “Parliamentary Participation in the Making and Operation of Treaties,”
Chicago-Kent L. Rev.  (), p. .

78 See M. Forde, “Nongovernmental Interference with Human Rights,” Brit. Y. B. Int’l L.  (),
p. ; N. S. Rodley, “Can Armed Opposition Groups Violate Human Rights?” in K. E.
Mahoney and P. Mahoney, Human Rights in the Twenty-first Century (Dordrecht: Martinus Nijhoff,
), p. ; C. M. Vázquez, “Treaty-based Rights and Remedies of Individuals,” Columbia L.
Rev.  (), p. ; J. J. Paust, “The Other Side of Right: Private Duties under Human Rights
Law,” Harvard Hum. Rts. J.  (), p. . The Inter-American Commission of Human Rights
has on several occasions condemned violations of the American Convention by “groups”: Press
Release No. /, July ,  (Peru), Press Release No. /, February ,  (Colombia).

79 E. Lauterpacht, ed., International Law, being the Collected Papers of Hersch Lauterpacht (Cambridge
University Press, ), vol. , p.  . But Sir Hersch referred also to “numerous exceptions which
the practice of States has already grafted” on to that principle, and went on to argue that indi-
viduals are, and should be, “the true subjects of international law” (ibid., p. ) – although
without addressing the question how they should contribute to its making.

80 See International Law Commission, Revised Report of the Working Group on the Draft Statute
for an International Criminal Court, A/CN./L. & Add., July , ; SC Res. , May
, .

81 The Declaration on the Rights of Persons belonging to National or Ethnic, Religious and
Linguistic Minorities, adopted by GA Res. /, December , , refers to the promotion
of minority rights “within a democratic framework based on the rule of law” (Preamble, para.
), but does not expressly address this issue in the operative paragraphs. Cf. however Arts. ()
(right to participate effectively in public life), () (reservation of territorial integrity of States).
For text see Int’l Legal Materials,  (), p. . Cf. European Charter for Regional or Minority
Languages, Strasbourg, November ,  (European Treaty Series, No. ), which refers to “the
principles of democracy and cultural diversity within the framework of national sovereignty and
territorial integrity” (Preamble, para. ). See further P. Thornberry, International Law and the Rights
of Minorities (Oxford: Clarendon Press, ), esp. part .

82 See, e.g., Australian Law Reform Commission , The Recognition of Aboriginal Customary Laws
(Canberra: AGPS, ), vol. , ch. ; I. Brownlie, Treaties and Indigenous Peoples (Oxford: Claren-
don Press, ), esp. ch. ; Thornberry, supra note , Part ; M. E. Turpel, “Indigenous Peoples’
Rights of Political Participation and Self-determination,” Cornell Int’l L. J.  (), p. .



() the issue of democratization of international organizations, both
global83 and regional – in the European context, the issue of democ-
ratization of the European Community (the so-called democratic
deficit),84 and the role of the democratic idea as a contested term in
the Maastricht Treaty.85

Another and most important element concerns the growing role of non-
governmental organizations in this field.86

Let me conclude with a few provisos. The first is, obviously, that
democracy is not everything. It is a procedural principle which embod-
ies a substantive value, and both the substantive value and the effective-
ness of the procedures which are used to embody it remain under
challenge. It is easy to overstate the depth or durability of the demo-
cratic revival, although we can be hopeful about it. Democratic regimes
can violate rights, especially of minorities.87 There is the problem of
public alienation from political structures and political parties, evi-
denced for example by the declining membership of political parties in
many countries. There are countervailing factors such as the growth of
fundamentalism and of ethnic conflict. At a time of greater possibilities
and expectations there are greater problems. These problems should
put an end to the facile millenarianism that was an immediate product
of . Someone once asked the Chinese leader Chou En-Lai to assess
the consequences of the French revolution of . He said it was too
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83 See, e.g., D. Archibugi, “The Reform of the UN and Cosmopolitan Democracy: A Critical
Review,” Journal of Peace Research  (), p. .

84 See, e.g., R. Beiber, “Democratic Control of European Foreign Policy,” European Journal of
International Law,  (), p. , at p. . The European Court of Justice has made the most of
its few opportunities in this field, and of the Parliament’s limited role: e.g. Roquette Frères v.
Council of the European Communities, [/] ECR  (failure to consult Parliament as
required by Treaty invalidates measures adopted by the Council).

85 Treaty on European Union, Maastricht, February , . The Treaty makes no essential change
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vances and maladministration, and there are changes to electoral arrangements (Arts. ‒e
as amended). The term “democracy” is referred to in the preamble. Title , Art. A, describes the
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dealing with citizenship of the Union, but voting rights do not extend to voting for national as
distinct from municipal elections. Art. u (Development Cooperation) provides that commu-
nity policy should contribute “to the general objectives of developing and consolidating democ-
racy and the rule of law” (i.e., democracy for others). Similarly Title , Art J.(). That is all.

86 E.g., the Democratic Audit of the United Kingdom: see D. Beetham, Auditing Democracy in Britain
(London: University of Essex Human Rights Centre, Democratic Audit Paper No. ).
Generally see A. M. Micon and B. Lindsnaes, eds., The Role of Voluntary Organizations in Emerging
Democracies (Copenhagen: Danish Centre for Human Rights, ).

87 E.g. the Peruvian counter-insurgency: see A. Cornell and K. Roberts, “Democracy,
Counterinsurgency and Human Rights: The Case of Peru,” Hum. Rts. Q.  (), p. .



soon to tell. Whether or not that is true of , it is certainly true of
.

Obviously this is a difficult area, acutely difficult, and the role of inter-
national law in responding to it is correspondingly difficult. The diffi-
culty was encapsulated by Sir Henry Maine, who asked how “when the
forces at work are so enormous . . . shall they be controlled, diminished,
or reduced by a mere literary agency?”88 If international law is a merely
literary agency the question is unanswerable.

But international law in its relationship with practice is better
described as an intellectual activity, carried out for practical purposes,
though in more or less literary form. And an increasing proportion of
our activity, our property, our social structures is intellectual rather than
material. In his inaugural lecture, Sir Robert Jennings said: “It is obvious
today that a community of rival sovereignties, which claim to be above
the law or which, while professing submission to it, in fact refuse to rec-
ognize its supremacy, cannot escape self-destruction. The only mecha-
nism by which a viable international society of States can be reached is
through effective submission to a developing international law.”89 If that
was obvious in , it is even more obvious now.

And what should be noted is Sir Robert’s reference to “a developing
international law.” Amid vast political change international law cannot
but change. It is interesting to note that John Westlake – often viewed as
the prototype of a positivist international lawyer – was not content with
the definition of international law as “the body of rules prevailing
between States,” but saw it also in broader terms, as “human action not
internal to a political body.”90 He would have accepted that what was
“internal” or domestic to a particular political body could change with
time, and is a relative matter. And this is because the emphasis of his defi-
nition was on “rules of action” which develop and change. The difficulty
is to envision appropriate forms of change, and at the same time to hold
to those aspects of international law which embody the stable outcomes
of the interaction between peoples, societies, and their governments
over many years.
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Westlake (Cambridge, ), p. , at p. . It is true that in his “Chapters on the Principles of
International Law” (), in Collected Papers, vol. , p. , he gave the more conventional defini-
tion, but he immediately qualified it by saying that international law could also be described “as
the body of rules governing the relations of a State to all outside it,” and his later discussion
retains some of the more dynamic approach of his Introductory Lecture.



Democracy in international law – a reprise91

The paper reprinted here was a contribution to a continuing debate
about the role of democratic ideas in international law. In its origins it
was an inaugural lecture at Cambridge – but time moves on, and there
have been significant developments since . Indeed they raise the
question whether the modified skepticism at the role of the democratic
principle, expressed in , should itself be modified, or even aban-
doned. Without repeating what is said in the other chapters of this book,
some further comments are called for.

A preliminary point relates to the idea of “modified skepticism.” A
number of people, influenced perhaps by its title, seem to have taken the
lecture as a straightforward proclamation of democratic values. In fact
it made a number of points, not all in the same direction. First, it argued
that in international human rights law, the “right to democracy” is not
prior, still less primordial, that it is not a right which trumps others, so
much as coexists with them. Indeed it would be truer to say that “the
authority of a government, elected by a majority, to conduct for the time
being the public affairs of the society is a consequence of the exercise of the
rights of participation in public life of all citizens, whether they belong
to the majority or the minority.” In other words, democracy is as much
the product of the exercise of civil and political rights (and in the longer
term, of economic, social, and cultural rights), as it is the precondition
for them. This being so, democracy is no justification for a violation of
other fundamental human rights, and derogations in the interests of a
“democratic society” have only a limited reach.

Secondly, it pointed out, not only that many “features of classical
international law were deeply undemocratic, or at least were capable of
operating in a deeply undemocratic way,” but also that there were
reasons for this, not limited to the crude fact that until recently, a major-
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ity of States in the world were not democratic even in the limited sense
envisaged by Article . These “undemocratic” features of international
law (such as the general rule that unconstitutional treaties bind the
State92) apply, and with good reason, even as between two States which
are in all respects democracies. There is not, as some writers like to
imagine, one code of international law for democracies and another for
lesser States outside that pale. The international normative system seeks
to advance at the same time a range of partly incompatible goals – inter-
national peace and security (as a minimum the absence of armed con-
flict between or on a large scale within States), non-intervention, human
rights, security of transactions, and many others, and to do so as far as
possible on a universal basis. In such a system, not very many rights
trump, and those that do are of a limited and largely negative kind –
such as the right not to be subject to genocide or aggression.

Thirdly, it noted, and welcomed, the various developments in the
direction of a collective democratic guarantee, but doubted how far this
had yet gone, or even how far it could go at the universal level, in the
absence of parallel institutional developments. Changes in the norma-
tive framework – for example, in the rule that a firmly established regime
in control of the territory of the State constitutes the government of the
State – may even be counter-productive.93 But, in any event, they have
not yet been generally accepted. Nor has the so-called right of unilateral
intervention in another State to install a democratic regime. But there is
room for a more subtle understanding of what constitutes effective
government, incorporating and reinforcing the old idea of the will of the
people substantially declared – and perhaps for a principle of ex ante rat-
ification, by a genuinely representative government, of actions taken
against a previous undemocratic regime within that State.

Against this background, it is useful to mention briefly three problems
with the development of the right to democracy under general interna-
tional law, with all the consequences such a right could have.94 They are,
first, the very tentative level of articulation of such a right since ;
secondly, the inconsistencies in State practice, even in recent times, and
thirdly, the difficulty of the “margin of appreciation,” which includes the
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problem of making legal judgments about political institutions in what
are usually difficult transitional situations.

       


Article  of the ICCPR proclaims the right to participate in one’s own
government as a fundamental human right, but there has been little
follow-up action at the universal level since.95 The first resolution of the
Commission on Human Rights on the subject of the Right to
Democracy was adopted on April , , by a vote of  to , with
Cuba and China abstaining. The resolution recalls

the large body of international law and instruments . . . which confirm the right
to full participation and the other fundamental democratic rights and freedoms
inherent in any democratic society.96

It emphasises the reciprocal links between democracy and other human
rights, and affirms a series of “rights of democratic governance” which
include most of the key civil and political rights, but also some additional
elements, such as “transparent and accountable government institu-
tions” (para. (f)). The various human rights organs and agencies are
requested “to pay due attention, within their mandates, to those ele-
ments of democratic governance outlined in paragraph .”

As a whole the resolution is rather anodyne, and anyone reading it
against the background of the “large body of international law and
instruments” referred to would think it unremarkable. But in fact the
debate on it was long and controversial.97 A Cuban resolution to delete
the term “right to democracy” from the title gained some support: it was
defeated by – with  abstentions. Many speakers expressed concern
that the right to democracy would become a further excuse for interven-
tion in internal affairs: in the words of the Indian delegate, since democ-
racy is “a form of government rising from the people . . . [it cannot] be
proposed from outside.” Pakistan was concerned the right to democracy
might be used to validate foreign occupation of territory, contrary to the
right of self-determination: as its suggestion the original United States
draft was amended to incorporate a reference to the right of self-deter-
mination.
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Some delegations had difficulty with the underlying idea of a “right
to democracy” even within a single, undisputed political community.
Russia noted that there “were some doubts as to the concept of the right
to democracy from a purely legal point of view,” and thought it “prema-
ture to introduce this concept in inter-governmental documents,” an
idea which does not sit well with Article  of the ICCPR itself.
Indonesia, while “not challenging the principle of democracy,” thought
it “questionable whether it could be considered as a right.” China
claimed to accept the principle, but criticized the resolution, and in par-
ticular the term “right to democracy,” as “premature and . . . not bal-
anced.” The Chinese delegate stressed that different traditions lead to
different forms of democracy, having regard to “the differing historical,
social and economical backgrounds of countries”; the failure of the res-
olution to recognize this was the reason for China’s abstention.

         
 

In State practice since , there has been a marked inconsistency in
the treatment accorded the various undemocratic governments, from
wholesale regional intervention in Sierra Leone and Liberia, to limited
measures of disapproval and economic sanctions in Myanmar and
Nigeria, to toleration or acceptance (as with the Kabila government in
Congo/Zaïre and or that of Buyoya in Burundi), and even to complic-
ity (as with the “preventive” coup in Algeria). The Security Council has
on occasions authorized action under Chapter  which was taken with
a view to restoring democratic legitimacy, or bolstering up an elected
government against internal opposition: the most significant case so far
remains that of Haiti in , where a genuine principle of democratic
legitimacy was applied, as was seen above. But that case can be justified
on narrower grounds, as incidental to an earlier certification by the
United Nations of the result of an election to restore democratic rule.
Against such an outcome, military control of a State in the short term
does not make the controllers into a legitimate government, and this
was widely recognised even before Security Council resolution 
().98
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The fact remains that relevant United Nations resolutions treat as the
government in place established but unelected military regimes in many
countries (e.g., Myanmar, Algeria). For example, GA Resolution /
of March , , on the Situation of Human Rights in Myanmar,
recalls Article () of the Universal Declaration, with its affirmation
that “the will of the people shall be the basis of the authority of govern-
ment,” and calls in a particularized way for “the full and early restora-
tion of democracy” – but refers throughout to “the Government of
Myanmar” (whose authority is certainly not the will of the people of
Myanmar).99

All this suggests that elective democracy in itself is still not regarded
as a necessary prerequisite to governmental legitimacy. Rather, it seems
that democratic government is still seen as one – even if a privileged –
means of achieving a complex of established civil and political rights,
and as one – not necessarily privileged – indicator of the existence of an
established government in an existing State.100

   

Some further light is shed on the problem of justiciability by the deci-
sion of the European Court of Human Rights in Matthews v. United

Kingdom (Application no. /, February , ). The issue was
whether residents of Gibraltar, who were not entitled to vote in elections
for the European Parliament, had suffered a breach of their rights under
Article  of Protocol No. , which provides for “the free expression of the
opinion of the people in the choice of the legislature.” Under the EU
treaties Gibraltar is treated as part of the EU for some but not for all pur-
poses, and the exclusion of Gibraltar from the electorate for the EU
Parliament was expressly provided for in European legislation adopted
well before the conclusion of the Maastricht Treaty. The Maastricht
Treaty substantially increased the powers of the European Parliament,
which had earlier been held not to be a “legislature” for the purposes of
Article , and the Court in Matthews took the view that the position under
the Maastricht Treaty was different. Applying the principle of effective-
ness to the guarantee of “effective political democracy,” it held that the
new powers of the European Parliament were such as to convert it into
a “legislature” within the meaning of Article .
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As to the context in which the European Parliament operates, the Court is of
the view that the European Parliament represents the principal form of demo-
cratic, political accountability in the Community system. The Court considers
that whatever its limitations, the European Parliament, which derives demo-
cratic legitimation from the direct elections by universal suffrage, must be seen
as that part of the European Community structure which best reflects concerns
as to “effective political democracy.”101

Moreover this was true even in relation to Gibraltar, despite the limita-
tions on the powers of the European Parliament there.102 Nor was the
position affected by the “local requirements” of a dependent territory
under Article () of the Convention, in the absence of any “compel-
ling” justification to the contrary.

Though the Court, in the passage quoted above, was evidently assess-
ing the position in a straightforward and serious manner, the passage is
not without its ironies. Even if it is true, or at least is becoming true, that
“the European Parliament represents the principal form of democratic,
political accountability in the Community system,” it does not follow
that the European Parliament is a legislature within the meaning of
Article  of Protocol , still less that it is a legislature for Gibraltar. And
even if, despite its limitations, the European Parliament “must be seen as
that part of the European Community structure which best reflects con-
cerns as to ‘effective political democracy’,” is it entailed – that is to say,
entailed by the system of European human rights – that the European
Parliament should become more than it is, whether that means more
“powerful” or more “democratic”? It seems that a certain vision of
European integration is being driven, in part at least, by a certain vision
of European human rights.

But however that may be, the principal issue in the case for present
purposes was whether the denial of a European parliamentary vote to
Gibraltarians fell within the scope of the margin of appreciation, which
has previously played such an important role in decision-making in rela-
tion to democratic rights – as it did indeed in the case of Mathieu-Mohin

and Clerfayt [() ECHR Series A, No. ]. Of particular relevance to
the margin of appreciation in Matthews were two facts: first, that the
electorate was far too small to justify its own seat in the Parliament, and
secondly, that to attach Gibraltarians to a European Parliament constit-
uency in the United Kingdom would have been completely unaccept-
able to Spain, whose consent was and is required to such a change in the
law.
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The Court was unmoved by such considerations. It said:

in the present case the applicant, as a resident of Gibraltar, was completely
denied any opportunity to express her opinion in the choice of the members of
the European Parliament. The position is not analogous to that of persons who
are unable to take part in elections because they live outside the jurisdiction, as
such individuals have weakened the link between themselves and the jurisdic-
tion. In the present case . . . the European Community forms part of the legis-
lature in Gibraltar, and the applicant is directly affected by it. In the
circumstances of the present case, the very essence of the applicant’s right to
vote, as guaranteed by Article  of Protocol, was denied.103

Accordingly it held (by –) that there had been a breach of Article .
Only Judges Freeland and Jungwiert dissented, on the basis that the

European Parliament was not, even after Maastricht, a legislature for the
purposes of Article , and certainly not a legislature for Gibraltar. More
fundamentally, in their view “a particular restraint should be required of
the Court when it is invited, as it is here, to pronounce on acts of the
European Community or consequent to its requirements, especially
when those acts relate to a matter so intimately concerned with the oper-
ation of the Community as elections to one of its constitutional organs.”
This was even more so when in practice there was nothing whatever the
United Kingdom could do to change the electoral situation of Gibraltar,
having regard to the dispute with Spain over the territory.

Resolving the situation may present difficulties, since Spain (itself a
party to Protocol ) may veto any solution Britain may propose within
the framework of the European Union, yet it is the United Kingdom
which is responsible, de facto and de jure, for compliance with Article  in
relation to Gibraltar. But the case has larger implications too, in that it
suggests, at least for the European Court, a much more activist mode of
applying the right to democratic participation. As with other fields, it
may be that large reliance on the margin of appreciation as a means of
avoiding scrutiny is a transitional phenomenon, and that the right of
democratic participation is gaining increasing purchase. On the other
hand, this was not a case (as was Mathieu-Mohin and Clerfayt) where a diffi-
cult situation was addressed by a, perhaps arguable, solution: the popu-
lation of Gibraltar had no means of participating in European
elections, so that once it was concluded that the European Parliament
was part of their “legislature,” there was little or no room for the margin
of appreciation.
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Democratic legitimacy and the recognition of States

and governments

Sean D. Murphy

In a seminal  article, Thomas Franck postulated the emergence in
international law of a right to democratic governance.1 Franck argued
that, increasingly, the acceptance of a government by other States turns
on whether the government governs with the consent of its people.

In supporting this notion, Franck pointed to events such as the 
effort by Haitian military and police authorities to overthrow the elected
President of Haiti, Jean-Bertrand Aristide. Although those authorities
exercised complete control over Haiti, the international community con-
demned the coup leaders, refused to engage in normal diplomatic rela-
tions with them or to seat their representatives at international
organizations, and instead continued to recognize the exiled President
Aristide as representing the legitimate government of Haiti. Severe eco-
nomic and ultimately military sanctions were imposed on Haiti, and
finally, in , the coup leaders were forced to relinquish power.
President Aristide then returned to Haiti to complete his term as
President.

The reaction to the Haitian crisis may be important evidence that the
international community finds relevant, at least in certain situations, that
governing authorities have not been democratically elected. But does
this incident, and other examples of State practice, support the propo-
sition set forth by Franck?

The first and most fundamental element in legal relations between
States is whether a particular political community is “recognized” as a
State, for only in this way can that community engage as a State in legal
relations with other States. A second critical element concerns which
political authorities within a State are “recognized” as representing the
State in the conduct of its foreign relations. It is through those legal rela-



1 Thomas M. Franck, “The Emerging Right to Democratic Governance,” Am. J. Int’l L.  (),
.



tions that the State can lawfully request military support from other
States; can lawfully refuse entry to foreign military forces; can lawfully
negotiate and conclude international agreements; can avail itself of
other rights accorded sovereigns under international law and vindicate
those rights before available international fora; and can demand respect
by other States of sovereign acts exercised within its territory, including
the enactment and enforcement of civil and criminal laws.

If it can be shown that one of the criteria in “recognition” practice by
States is whether the entity is democratic, this would be powerful evi-
dence that democracy is on its way to becoming a global entitlement.
When political authorities within a territory seek to have the territory
recognized as a new State, does the international community consider it
important that democratic institutions exist within the territory?
Similarly, when political authorities within a State seek recognition as the
government of that State, does the international community consider it
important that they came to power through the consent of those they
govern? And, to the extent that democracy is relevant in the recognition
of new States and governments, does that relevance reflect the existence
of a legal norm, as opposed to some other norm that is political or dis-
cretionary in nature?2

      

From the Peace of Westphalia to the advent of modern democratic
States in the late eighteenth century, recognition practice did not
concern itself with democratic legitimacy as we know it today. Since the
rise of modern democratic States, however, the relationship between
those who govern and those governed, at times, has had a powerful effect
on the formation and recognition of States.
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ognition.” As already mentioned, the heart of “recognition” is the acknowledgment by States of
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of “recognition” occurs when a new State is granted admission to an international organization
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rights and obligations within a State’s national legal system (e.g., litigation in the State’s courts),
an area unaddressed in this chapter. At any given time, one or more of these faces may be lacking,
but the core issue of “recognition” remains whether it can be said that States accept the legal
capacity of the new entity.



A Traditional theory and past practice

Under traditional international legal theory, an entity aspiring to be rec-
ognized as a new State first had to meet certain factual conditions, which
did not expressly include the existence of democratic institutions within
the entity, nor the consent of the population to the creation of the State.
The aspiring entity had to have: () a defined territory; () a permanent
population; () an effective government; and () the capacity to enter into
relations with other States.3 For the most part, these conditions continue
to be taught today as the fundamental elements of the recognition of
States.

With respect to the third condition – historically the existence of an
“effective” government – the emphasis has been on the control that the
government exercises over the relevant territory, to the exclusion of other
entities. James Crawford’s review of State practice indicates that the
degree of control necessary may be a function of the manner in which
the government came to power; if the Statehood is “opposed under title
of international law,” then a relatively high degree of control may be nec-
essary, whereas if the prior sovereign in the territory has consented to the
creation of a new State under a government, then a relatively lower
degree of control by the government may be tolerable in finding
Statehood.4 Either way, “effective control” has not traditionally required
democratic consent. In part, this is attributable to the interest of the inter-
national community in promoting other values, such as non-intervention.

Manifestations of consent have not, however, been entirely ignored.
First, a high degree of consent by the people of a new State to the
authority of the new government has sometimes been taken as an indi-
cation of a high degree of control by that government, thus bolstering
the case for recognition under the traditional criteria.

Second, although global human rights instruments, such as the 
Universal Declaration of Human Rights, which sets forth “the right to
take part in the government of [one’s] country,”5 and the 
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4 James Crawford, The Creation of States in International Law (Oxford Clarendon Press, ), pp.
–.

5 Universal Declaration of Human Rights, Article (), GA Res. A, United Nations General
Assembly Official Records, rd Sess., pt.  at p. , UN Doc. A/ ().



International Covenant on Civil and Political Rights, which sets forth
rights to participate in public affairs and free elections,6 did not expressly
deal with democratic legitimacy as a part of the process of State forma-
tion, at times they served as important benchmarks when States weighed
recognition of a new State. For instance, the anti-apartheid values of the
international community permitted near universal non-recognition of
Southern Rhodesia when it declared independence in November .7

Third, efforts to give effect to the self-determination of peoples in the
colonial context have frequently had recourse to referenda, for the
purpose of asking persons permanently residing within a designated
“Non-Self-Governing Territory” whether they wish to establish an inde-
pendent State with its own government.8 A referendum solely on the
issue of whether the population wishes to establish a new State is not in
itself the same as the establishment of a democratic government in the
new State, yet it injects notions of popular will into the process of State
creation.

Nonetheless, self-determination of peoples has not meant unre-
stricted deference to popular will in regions seeking to assert themselves
as independent States. Various regions such as Basque in Spain,9 Biafra
in Nigeria,10 Katanga in the Congo,11 Turkish-dominated northern
Cyprus,12 and others all fell short in their quest for recognition. This
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government and seeks a separate Basque State. See “The Basques: A Murder Too Far,” The
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failure was not due to lack of popular support in the relevant region but,
rather, due to other factors, including a presumption of international
law that often runs against self-determination: the principle of uti possid-

etis.
Uti possidetis arose from an international consensus that States created

through decolonization should normally maintain the external colonial
borders existing at the time of their independence,13 regardless of
whether those borders made any sense in terms of the tribal, ethnic,
religious, or political affiliations of those who had been colonized. Over
time, the principle has been referred to in non-colonial contexts and with
respect to both historical external and internal boundaries. The attrac-
tion of the principle lies in its promotion of stability, by disfavoring
unpredictable and excessive fragmentation. At the same time, however,
the principle can disfavor the creation of a new State from a region in
which the majority of the people wish to secede, simply because that
region has no historical boundaries. Although associated with the period
of decolonization, the principle retains vitality in contemporary times
with respect to recognition of new States in non-colonial contexts, as will
be discussed in the next section.

In the Declaration on Friendly Relations,14 the General Assembly
interpreted the principle of self-determination in a manner that disfa-
vored secession so long as the government of a State is “representing the
whole people belonging to the territory without distinction as to race,
creed, or colour.” At the same time, when regions have fought to secede
from an existing State (e.g., Tibet from China, Kashmir from India, or
Kurdistan from Iraq, Turkey, Iran, and Syria), the international com-
munity has been reluctant to recognize a new State, in part because it
would transform the situation from one of internal conflict to one of
international armed aggression, thereby raising considerably the
gravity of the situation. This concern no doubt has detracted from
shaping attitudes favoring formation of new States based purely on
notions of self-rule.

Although recognition of States as such has not traditionally revolved
around democratic principles, a limited number of inter-governmental
organizations have established admissions and credentials procedures
that turn on the existence of democratic institutions within a State. For
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instance, the Statute of the Council of Europe (COE), which entered
into force in , provides that members “must accept the principles of
the rule of law and of the enjoyment by all persons within its jurisdic-
tion of human rights and fundamental freedoms . . .”15 Consequently, in
considering admission of a new member, the COE assesses the
member’s commitment to democracy, as evidenced not just by the exis-
tence of elections but by the presence of a stable political process that
accords rights to minority groups.16

However, for the most part, international organizations have not
established admissions procedures that turn on the existence of demo-
cratic institutions in the emerging State. For instance, although one of
the purposes of the United Nations is to “develop friendly relations
among nations based on respect for the principle of equal rights and self-
determination of peoples,”17 this aspiration has not precluded the
admission of States that were non-democratic, nor would such condi-
tionality appear permissible under the UN Charter.18 Consequently, for
decades after enactment of the Charter numerous States were admitted
to the United Nations and to other international organizations that were
not democratic.

B Contemporary practice

There is certainly no evidence today that States refuse to recognize the
existence of another State simply because it has a non-democratic form
of government. Determining whether a State is “democratic” requires
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the General Assembly for the Admission of a State to the United Nations,  ICJ p. .

Recently, the Court also rejected arguments by Serbia (Yugoslavia) that Bosnia–Herzegovina
was incapable of becoming a party to the Genocide Convention because it achieved indepen-
dence through a process that violated the principles of equal rights and self-determination. Rather
than consider whether Bosnia–Herzegovina’s statehood ran afoul of fundamental human rights,
the Court simply noted that the Genocide Convention was open to “any Member of the United
Nations.” Case Concerning Application of the Convention on the Prevention and Punishment
of the Crime of Genocide (Bosnia and Herzegovina v. Yugoslavia),  ICJ, para. .



the application of subjective criteria, but most studies would regard at
least  percent of States today as having non-democratic governments
(e.g., China) and perhaps another  percent of States today as having
only partially democratic governments, in the sense that the accountabil-
ity of the government to its people is qualified.19 Yet both tiers (non-
democratic and partially democratic) of States enjoy widespread
recognition as States by the international community.20 The interna-
tional community acknowledges their right to be members of interna-
tional organizations21 and their right to avail themselves of the benefits
and protections of international law.

Even when a State’s government lapses from being democratic to
non-democratic, the international community continues to respect the
international legal status of the State (as opposed to its government),
although certain economic or diplomatic sanctions might be imposed on
the State. For instance, through an amendment to its Charter that
entered into force in September , the Organization of American
States became the first regional organization to permit suspension of a
member whose government takes power through undemocratic
means.22 However, in doing so, the OAS does not question the existence
of the State.

Further, to the extent that there is concern about the failure of a dem-
ocratic State to allow a minority group to participate in the democratic
process, the international community does not promote those rights by
non-recognition of the State, with an eye toward carving up the State to
protect particular minority groups.23 Rather, the international commu-
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19 See, e.g., David Potter et al., eds., Democratization (Malden, Mass.: Polity Press/Open University,
), pp. , .

20 For instance, although the United States places considerable emphasis on democratic legitimacy
in the conduct of its foreign policy, the United States nevertheless recognizes (and maintains dip-
lomatic relations with) numerous States that are non-democratic, including Afghanistan,
Algeria, Burma, China, Oman, Saudi Arabia, and Syria. Even non-democratic States with
which the United States does not have diplomatic relations are recognized as independent States,
such as Cuba, Iran, Iraq, Libya, and North Korea. See “Fact Sheet: Independent States and
Dependencies as of August , ,” US Dept. of State Dispatch,  (Aug. , ), p. .

21 See, e.g., Yves Beigbeder, International Monitoring of Plebiscites, Referenda and National Elections: Self-
Determination and Transition to Democracy (Dordrecht and Boston, Mass.: Martinus Nijhoff, ), p.
.

22 See Marian Nash (Leich), “Contemporary Practice of the United States Relating to International
Law,” Amer J. Int’l L.  (), . Suspension requires a two-thirds majority vote in the OAS
General Assembly.

23 Of course, the international community acknowledges a State’s right to hold referenda on
whether it should fragment into smaller States, as recently occurred in the Caribbean state of St
Kitts and Nevis. Serge F. Kovaleski, “Secession Move Fails on Caribbean Island,” Washington Post
(Aug. , ), A.



nity favors maintaining the integrity of the State, while promoting
minority rights by monitoring and reporting on the situation, with ref-
erence to the extensive array of human rights instruments. In some sit-
uations, minority rights to democratic access may be protected explicitly
by an international instrument.24

The most interesting developments in contemporary practice con-
cerning recognition of States and democratic legitimacy relate to the
former Soviet Union, which broke up after , and the former
Yugoslavia, which broke up after .

 The former Soviet Union

The fragmentation of the Union of Soviet Socialist Republics (USSR)
after  resulted in the establishment of several new States. In
December , the Congress of the USSR People’s Deputies found
that the July  Molotov–Ribbentrop Accords, by which the USSR
first occupied and then annexed the Baltic States (Estonia, Latvia, and
Lithuania), were contrary to international law.25 On this basis, the Baltic
States held referenda in early  on whether to seek independence; the
overwhelming response was positive, so the Baltic States then waged a
successful campaign for full independence.26 The State Council of the
Soviet Union released the Baltic States and recognized their indepen-
dence on September , . The Baltic States were then admitted to
the United Nations on September , .

The presence of democratic institutions within the Baltic States does
not appear to have been a significant factor in promoting foreign recog-
nition. Indeed, many States would have preferred to see the Baltic States
stand down from pursuing their political independence, due to fears of
what a disintegrated Soviet Union would entail.27 At the same time, it
should be noted that Western States had never recognized the legal
validity of the Soviet incorporation of the Baltic States. Thus, there was
no need for those States to recognize the existence of new Baltic States,
although ultimately most Western States issued statements noting that
the Baltic States had reacquired political independence.

With respect to the dissolution of the remainder of the Soviet

 Democracy and inter-State relations

24 See, e.g., Hungary–Romania Treaty on Understanding, Cooperation, and Good Neighborliness,
(Sept. , ) Articles –, reprinted in  ILM (), pp. – (requiring protections for
the rights of ethnic Hungarians living in Romania and ethnic Romanians living in Hungary,
including the right to effective participation in the political life of their country).

25 Evans, supra note , pp. –; Antonio Cassese, Self-Determination of Peoples (Cambridge
University Press, ), pp. –. 26 Cassese, supra note , p.  n..

27 Ibid., p. .



Union,28 some of the constituent republics during the course of 
held referenda on whether to secede. All (except Kazakhstan) then pro-
ceeded to proclaim their independence during , except that Russia
proclaimed itself as the successor State to the former Soviet Union.29

Virtually all other States then recognized the republics of the former
Soviet Union as new States and they were admitted as members of the
United Nations.30

A notable development in this recognition practice was the approach
taken by the United States and by the Foreign Ministers of the European
Community. The United States announced that, in addition to the tra-
ditional criteria for recognition of States, recognition should only be
accorded in light of, inter alia, the prospective State’s adherence to
democracy and the rule of law, including respect for the Helsinki Final
Act and the Charter of Paris.31 Shortly thereafter, in December , the
European Community issued a “Declaration on the Guidelines on the
Recognition of New States in Eastern Europe and in the Soviet Union.”
In that declaration, the European Community and its member States
said that they:

affirm their readiness to recognise, subject to the normal standards of interna-
tional practice and the political realities in each case, those new States which,
following the historic changes in the region, have constituted themselves on a demo-
cratic basis, have accepted the appropriate international obligations and have
committed themselves in good faith to a peaceful process and to negotiations.32

The Declaration then set down general conditions requiring the new
State: () to respect the UN Charter, the Helsinki Final Act, and the
Charter of Paris, “especially with regard to the rule of law, democracy and
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28 Armenia, Azerbaijan, Belorussia, Georgia, Kazakhstan, Kirghizia, Moldavia, Russia, Tajikistan,
Turkmenistan, Ukraine, and Uzbekistan.

29 See Decision by the Council of Heads of State of the Commonwealth of Independent States,
(Dec. , ), para.  reprinted in  ILM (), p.  (all former Soviet republics except Georgia
establishing a commonwealth of independent states); see also Yehuda Z. Blum, “Russia Takes
Over the Soviet Union’s Seat at the United Nations,” Euro. J. Int’l L.  (), ; Ralph Gaillard,
Jr., “The Baltic Republics,” Washington Post (Sept. , ), A.

30 Azerbaijan, Armenia, Kazakhstan, Krygyzstan, Moldova, Tajikistan, Turkmenistan, and
Uzbekistan were admitted as members of the United Nations on March , . Georgia was
admitted on July , . Belarus and Ukraine were original UN members and consequently
did not require admission upon obtaining independence. Russia assumed the membership of the
former Soviet Union, taking over the former Soviet seat in the General Assembly and its perma-
nent membership in the Security Council.

31 “Testimony by Ralph Johnson, Deputy Assistant Secretary of State for European and Canadian
Affairs (Oct , ),” Foreign Policy Bulletin  (Nov.-Dec. ), p. .

32 “Declaration on the Guidelines on the Recognition of New States in Eastern Europe and in the
Soviet Union,” Dec. , , reprinted in  ILM (), pp. –.



human rights” (emphasis added); () to guarantee rights for ethnic and
national groups and minorities; () to respect existing borders; () to accept
relevant arms control commitments; and () to commit to settle by agree-
ment all questions regarding State succession and regional disputes. The
European Community33 and United States34 recognized the Statehood of
the republics of the former Soviet Union based on these principles.

The US Statement and EC Declaration were quite significant; they
expressly conditioned recognition on the basis of democratic rule. Yet,
the EC Declaration was also predicated on “the normal standards of
international practice and the political realities in each case,” which pro-
vided ample opportunity to suppress the emergence of new States from
regions within the Soviet republics. For instance, secessionist forces in
Nagorno–Karabakh, a province in western Azerbaijan containing a 
percent ethnic Armenian majority, by  had gained complete control
of the region, in the process forcing out almost the entire minority pop-
ulation. Although Nagorno–Karabakh has held democratic elections, it
has not been recognized by any other State, including its principal sup-
porter, Armenia.35

 The former Yugoslavia

Prior to its dissolution, the former Yugoslavia consisted of six republics
(Bosnia–Herzegovina, Croatia, Serbia, Slovenia, Macedonia, and
Montenegro) and two autonomous regions (Kosovo and Vojvodina).
These republics and regions all had their own local governments; in
addition, there was a federal government directed by a Presidential
Council (or collective presidency), whose chairmanship rotated among
the heads of the republics and autonomous regions.36

In late , Slovenia and Croatia proclaimed that federal law would
no longer be supreme in their republics, and Slovenia held a referendum
in which the vast majority of Slovenians voted for independence. When
the chairmanship of the collective presidency failed to rotate from a
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33 Evans, supra note , p. .
34 See “President Bush Welcomes Commonwealth of Independent States, (December , ),”

Foreign Pol. Bulletin  (Jan.-Apr. ), . For the US Government’s attitude on various issues relat-
ing to the break-up of the former Soviet Union and the former Yugoslavia, see Edwin Williamson
and John Osborn, “A US Perspective on Treaty Succession and Related Issues in the Wake of
the Breakup of the USSR and Yugoslavia,” Vir. J. Int’l L.  (), p.  (views of former State
Department Legal Adviser and his Special Assistant).

35 See David Rieff, “Nagorno–Karabakh: Case Study in Ethnic Strife,” Foreign Affairs  (Mar.-Apr.
), .

36 Marc Weller, “The International Response to the Dissolution of the Socialist Federal Republic
of Yugoslavia,” Amer. J. Int’l L.  (), p. .



Serb to a Croat leader in May , Croatia held a referendum in which
the vast majority of Croats voted for independence. On June , both
Slovenia and Croatia declared their independence, prompting the Serb-
dominated federal armed forces to move against militias in both repub-
lics. To add confusion to the situation, Serbia claimed that it was
protecting Serbs within Croatia who did not wish to secede.

Thus, by the summer of , there were two Yugoslav republics –
Croatia and Slovenia – with defined territories, permanent populations,
somewhat effective (but not unchallenged) governments, and a capacity
to enter into foreign relations seeking recognition as independent States.
The European Community, the CSCE, and the United States all initially
hoped to maintain the integrity of Yugoslavia as a single State. On July
, EC mediators brokered an agreement for the withdrawal of federal
forces to their barracks in Slovenia, as well as the disarmament of the
Slovenian militia. In turn, Croatia and Slovenia suspended their declar-
ations of independence. An EC plan to deploy armed forces into the
region, however, was thwarted, since it was viewed as legally necessary
to have the consent of the Serb-dominated federal government, which
was not forthcoming.

As violence continued over the summer, primarily in Croatia, the EC
began to doubt the wisdom of maintaining a single State of Yugoslavia.
On August , the EC issued a declaration in which it called upon the
parties to the conflict in Yugoslavia to submit their differences to an
Arbitration Commission of five members chosen from the Presidents of
the Constitutional Courts of EC countries. After four of the eight
members of the Yugoslav collective presidency decided in early October
that they alone would conduct the affairs of federal Yugoslavia, Croatia
and Slovenia reinstated their declarations of independence. At the same
time, after a meeting in The Hague of the EC, Serbian, and Croatian
representatives, the participants agreed that recognition of those repub-
lics seeking independence would be granted “in the framework of a
general agreement” having the following components: () a loose associ-
ation or alliance of sovereign or independent republics; () adequate
arrangements to be made for the protection of minorities, including
human rights guarantees and possibly special status for certain areas;
and () no unilateral changes in borders. It should be noted that these
EC-generated criteria for recognition went somewhat beyond the tradi-
tional criteria, but, at the same time, did not include a requirement that
democratic institutions exist within the new States. In November ,
Macedonia declared its independence.
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Although in early November, the EC tabled a “general agreement”
that fleshed out the three components set forth above, the agreement was
not acceptable to Serbia. At this point, the interest in recognition shifted
to establishing conditions that each republic had to meet whether there
was agreement among all relevant parties or not. Consequently, the EC
issued a December  Declaration containing the guidelines on recog-
nition, as discussed above.37 Each Yugoslav republic was invited to state
by December  whether it sought recognition as a State and, if so,
whether it agreed to the EC conditions.38 Bosnia–Herzegovina, Croatia,
Macedonia, and Slovenia all responded affirmatively, submitting docu-
mentation to show that they had met the EC conditions.

The EC-sponsored Arbitration Commission, under the chairmanship
of Robert Badinter, issued a series of opinions over the course of late
 relevant to the EC’s decisions on recognition.39 The Badinter
Commission found that Yugoslavia was in the process of dissolution and
that it was up to those republics that wished to work together to form
within the existing borders of Yugoslavia “a new association endowed
with the democratic institutions of their choice.”40 Further, even before
individual republics were recognized as States, it was deemed appropri-
ate to accord them certain protections arising out of international law,
including norms relating to the use of force, based on existing internal
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37 Declaration on Guidelines, supra note , p. . In addition, each State had to pledge that it
had no territorial claims against any neighboring EC State and that it would not use a name that
implied such claims. This condition was prompted by Greece’s concerns regarding potential ter-
ritorial claims by Macedonia. Greece believed even the name “Macedonia” implied territorial
ambitions toward Greece, since its northernmost province is also named Macedonia.
“Macedonia: Next on the List,” The Economist (Feb. , ), .

38 Declaration on Yugoslavia, Dec. , , reprinted in  ILM (), pp. –.
39 The Arbitration Commission was established by the Peace Conference to address issues arising

in connection with the break-up of Yugoslavia. Judges were chosen from the Constitutional
Courts of Belgium, France, Germany, Italy, and Spain.

During , the Arbitration Commission rendered ten opinions, some of which are discussed
below. Opinion  considered the criteria of public international law for the establishment of a
State, adopted the declaratory theory of recognition, and concluded that Yugoslavia was in the
process of dissolution. Opinion  asserted that the right of self-determination must not involve
changes to existing frontiers, although discrete minorities within States are entitled to protection.
Opinion  stated that the external frontiers of Yugoslavia must be respected, that the internal
boundaries between Serbia and Bosnia and between Serbia and Croatia had to be respected in
the absence of any agreement to vary them, and that these boundaries became frontiers pro-
tected by international law. Opinions  to  considered the applications of international recog-
nition submitted by Bosnia, Croatia, Macedonia, and Slovenia. Opinion , issued in July ,
determined that the Federal Republic of Yugoslavia (Serbia and Montenegro) was a new State
which cannot be considered the sole successor of the former Socialist Federal Republic of
Yugoslavia.

40 Conference on Yugoslavia, Arbitration Commission Opinion No. , para. , reprinted in  ILM
(), p. .



boundaries.41 According to the Badinter Commission, the principle of
uti possidetis was alive and well and applicable to Yugoslavia notwith-
standing the non-colonial context. While the principle of self-determi-
nation and other human rights norms served to protect minority groups
within existing units of a federal State (e.g., Serbs in Croatia or Serbs in
Bosnia–Herzegovina), they did not support forcible actions to modify
existing internal borders. Individuals of such minority groups could
choose to reject allegiance to a new State, but could not collectively
choose to secede.42

In early January , the Arbitration Commission considered the
applications of the Yugoslav republics for EC recognition. While it
found that Slovenia had met the EC conditions and recommended that
Slovenia be recognized,43 the Arbitration Commission found that
Croatia had not taken sufficient steps under its constitution to protect
minorities in satisfaction of the EC recognition requirements.44

Nevertheless, the EC decided to proceed with the recognition of both
Slovenia and Croatia on January , .

The Arbitration Commission found that Macedonia had met the
EC’s recognition criteria,45 but the EC did not decide to proceed with
recognition of “Macedonia” due to resistance by Greece. Instead, the
EC issued a declaration making clear that a State had come into exis-
tence, which allowed EC States on their own to decide to recognize that
State. On April , , however, the UN Security Council approved UN
membership for Macedonia under the provisional name of the “Former
Yugoslavia Republic of Macedonia.”46
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41 Conference on Yugoslavia, Arbitration Commission Opinion No. , Jan. , , reprinted in 
ILM (), p. .

42 Conference on Yugoslavia, Arbitration Commission Opinion No. , Jan. , , reprinted in 
ILM (), p. .

43 Conference on Yugoslavia, Arbitration Commission Opinion No. , Jan. , , reprinted in 
ILM (), p. .

44 Conference on Yugoslavia, Arbitration Commission Opinion No. , Jan. , , reprinted in 
ILM (), p. .

45 Conference on Yugoslavia, Arbitration Commission Opinion No. , Jan. , , reprinted in 
ILM (), p. .

46 SC Res.  (). The erratic application of the EC Guidelines has been noted:

The political character of the recognition decisions is clear in the reactions of three states.
Slovenia was a State and satisfied the Guidelines; it was recognised. Croatia was a State but
did not satisfy the Guidelines; nonetheless, it was recognised. This demonstrates the political
nature of the Guidelines; they could be dispensed with so long as the entity claiming state-
hood was a State. Macedonia was a State and satisfied the Guidelines; it was not recognised.
It could have been: the non-recognition decision here is an act of policy (and was later over-
turned when states voted for Macedonia’s admission to the UN). (Evans, supra note , pp.
–.)



With respect to Bosnia–Herzegovina, the Arbitration Commission
found that the popular will within Bosnia–Herzegovina to establish an
independent State had not been clearly established since there had been
no internationally supervised referendum, open to all citizens without
discrimination, on independence.47 Bosnia–Herzegovina proceeded to
hold a referendum on March , , in which – despite the boycott by
Bosnian Serbs (a substantial minority) – an overwhelming majority
opted for independence. On April , the EC decided to recognize
Bosnia–Herzegovina.

The Arbitration Commission’s finding on Bosnia is interesting in that
the EC conditions had not required such a referendum. Perhaps this
attention to the referendum should be viewed as, in the words of one
commentator, “reflecting an additional criterion for recognition of
Statehood in cases of secession, based on the principle of self-determi-
nation and on considerations of general international law, including
human rights law.”48 While this may be the case, the particular circum-
stances of the Badinter Commission finding should be kept in mind;
Bosnia–Herzegovina was a republic, on the verge of a civil war, contain-
ing three sizable ethnic groups, any two of which outnumbered the
third, and which had close links to neighboring republics. Calling for a
referendum on secession was particularly appropriate in such a case and
might, or might not, be considered essential in other cases.

Most States followed the EC in its recognition of Croatia, Slovenia,
and Bosnia–Herzegovina. On April , the United States announced that
it recognized the three new States, but, like the EC, did not yet recog-
nize Macedonia. The United States did not specify the criteria on which
its recognition was based, but did indicate that it thought the democratic
expression from the referenda in each country in favor of independence
was relevant.49 On May , the Security Council recommended (without
a vote) that the three States be admitted to the United Nations.
Consistent with the UN Charter and the  Admissions case (discussed
in note  above), the issue of democratic institutions, and even of ref-
erenda in favor of independence, was not expressly a factor in this deci-
sion. Rather, the President of the Security Council, for each of the new
States, issued a simple statement noting “with great satisfaction [the new
State’s] solemn commitment to uphold the Purposes and Principles of
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47 Conference on Yugoslavia, Arbitration Commission Opinion No. , Jan. , , reprinted in 
ILM (), p. . 48 Weller, supra note , p. .

49 The United States asserted that it was recognizing the three new States “because we are satis-
fied that these states meet the requisite criteria for recognition. We acknowledge the peaceful and
democratic expression of the will of citizens of these States for sovereignty.” “US Recognition
of Former Yugoslav Republics,” US Dept. of State Dispatch  (Apr. , ), p. .



the Charter of the United Nations, which include the principles relating
to the peaceful settlement of disputes and the non-use of force, and to
fulfil all the obligations contained in the Charter.”50 On May , the
General Assembly by acclamation then admitted the three States to
membership.51

Despite international recognition of the State of Bosnia, the viability
of the new State remained in doubt from  to late . Due to the
severe ethnic warfare, it was unclear whether Bosnia would break apart,
with Bosnian Serb territory merging with Serbia and Bosnian Croat ter-
ritory merging with Croatia. In late , the war was brought to a close
under the Dayton Peace Accords, which were signed not just by the
leaders of Bosnia, Croatia, and Serbia, but also by a representative of
the European Union and the leaders of France, Germany, Russia, the
United Kingdom, and the United States. The Dayton Accords provided,
inter alia, that Bosnia “shall continue its legal existence under interna-
tional law as a State, with its internal structure modified as provided
herein and with its present internationally recognized borders.” Further,
Bosnia “shall be a democratic State, which shall operate under the rule
of law and with free and democratic elections.”52

In April , the federal Yugoslav authorities in Belgrade announced
the existence of a “Federal Republic of Yugoslavia” consisting of the
borders of the republics of Serbia and Montenegro, and further
declared that it was the successor to the rights and obligations of the
Socialist Federal Republic of Yugoslavia (SFRY).53 On May , , the
EC stated that recognition of this new State (whether as a successor or
not) was contingent on its compliance with various conditions, including
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50 For Croatia, SC Res. , United Nations Security Council Official Records, th Sess., th meeting
at p. , UN Doc. S/INF/ (); Statement by the President of the Security Council, United
Nations Document S/ (), ibid. For Slovenia, SC Res. , United Nations Security Council
Official Records, th Sess., th meeting at p. , UN Doc. S/INF/ (); Statement by the
President of the Security Council, United Nations Document S/ (), ibid. For
Bosnia–Herzegovina, SC Res. , United Nations Security Council Official Records, th Sess., th
meeting at p. , UN Doc. S/INF/ (); Statement by the President of the Security
Council, United Nations Document S/ (), ibid.

51 GA Res. /, United Nations General Assembly Official Records, th Sess., Supp. No. A at p. ,
UN Doc. A///Add. () (Slovenia Admission); General Assembly Resolution /,
United Nations General Assembly Official Records, th Sess., Supp. No. A at p. , UN Doc.
A///Add. () (Bosnia–Herzegovina Admission); General Assembly Resolution /,
United Nations General Assembly Official Records, th Sess., Supp. No. A at p. , UN Doc.
A///Add. () (Croatia Admission).

52 Constitution of Bosnia and Herzegovina, Article , reprinted in US Dept. of State Dispatch, Supplement
 (Mar. ), .

53 See Letter dated April ,  from the Chargé d’Affaires AI. of the Permanent Mission of
Yugoslavia to the United Nations Addressed to the President of the Security Council, UN Doc.
S/ (), annex.



withdrawal of federal military forces from Bosnia, the facilitation of
humanitarian relief, and respect for human rights and the rights of
minorities.54 Democratic legitimacy was not at issue, in that the political
authorities in Serbia and Montenegro operated throughout this period
on the basis of democratic elections. On July , , the Arbitration
Commission decided that the Federal Republic of Yugoslavia was a new
State, but that it could not be considered the sole successor to the SFRY.55

Thereafter, the Security Council asserted that this new State could not
claim UN membership on the basis of the prior UN membership of the
former Yugoslavia. In light of this, the General Assembly decided that
the new State would have to apply for membership before it could par-
ticipate further in the work of the General Assembly.56

The recognition practice of the international community with respect
to the break-up of the former Yugoslavia clearly contained notions of
democratic legitimacy that went beyond the traditional requirements for
Statehood. At the same time, critics have charged that the international
community’s recognition practice was wholly inappropriate; on the one
hand, the State of Bosnia was recognized even though the traditional
requirements for Statehood (e.g., a stable population and a government
in effective control of the State’s territory) had not been met; on the
other hand, Macedonia exhibited the characteristics of a State but for a
long time was left with an uncertain status.57
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54 See Letter dated May ,  from the Permanent Representatives of Belgium, France, and the
United Kingdom to the United Nations Addressed to the President of the Security Council, UN
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from the Permanent Representative of the United States to the United Nations Addressed to the
President of the Security Council, UN Doc. S/ ().

55 Conference on Yugoslavia, Arbitration Commission Opinion No. , July , , para. ,
reprinted in  ILM (), p. . Interestingly, the Commission found that recognition was
“purely declaratory” and was not a requirement for the creation of a State.

56 For the Security Council, see SC Res. , United Nations Security Council Official Records, th Sess.,
th meeting at p. , UN Doc. S/RES/ () (adopted by twelve votes, with China, India,
and Zimbabwe abstaining). The Security Council previously had noted that Serbia and
Montenegro’s claim to continue automatically the UN membership of the former Yugoslavia
“has not been generally accepted.” SC Res. , United Nations Security Council Official Records, th
Sess., d meeting at p. , UN Doc. S/RES/ (). For the General Assembly, see GA
Res. /, United Nations General Assembly Official Records, th Sess., th plenary meeting, Supp. No.
, at p. , UN Doc. A// () p. .

For the debate on the legal right of Serbia and Montenegro to continue as a member of the
United Nations based on the membership of the former Yugoslavia, compare Yehuda Z. Blum,
“UN Membership of the ‘New’ Yugoslavia: Continuity or Break?” Amer. J. Int’l L.  (), ;
with “Correspondents’ Agora: UN Membership of the Former Yugoslavia,” Amer. J. Int’l L. 
(), .

57 See Raju Thomas, “Self-Determination and International Recognition Policy,” World Affairs 
(), p. ; Robert M. Hayden, “Bosnia’s Internal War and the International Criminal
Tribunal,” The Fletcher Forum of World Affairs  (Winter/Spring ), p. .



In sum, notions of democratic legitimacy are certainly present in con-
temporary practice concerning recognition of States. However, the evi-
dence of these notions is not uniform, and it derives exclusively from the
practice of States that are themselves democratic. Further, there is no
effort by even democratic States to apply these notions to existing States
where governments lack legitimacy.

      

A Traditional theory and past practice

Under traditional international legal theory, the establishment of a new
government through normal, constitutional processes within a State
does not result in questions regarding the recognition of the govern-
ment; the new government is entitled to all the rights and obligations
accorded under international law. By contrast, an entity that comes to
power through non-constitutional means is not automatically accorded
such rights and obligations. Rather, its status as the government of the
State is in doubt until such time as it is widely recognized by other
States.58

The central (and often determinative) issue for a State when deciding
whether to recognize a newly formed government has been whether the
new government is in “effective control” of its State (sometimes referred
to as the “de facto control test”).59 “Effective control” has largely been
measured by the degree to which the government commands the obedi-
ence of the people within the State. Although in a given case there may
be extremely complicated facts concerning what factions control what
portions of a territory, the “effective control” test is a relatively simple
one, and allows States to proceed pragmatically in their relations with
the new government.

The decision by States to recognize a new government, however, has
not always been dictated simply by whether the new government passes
the effective control test. For instance, capital-exporting States, such as
the United States, at one time found relevant whether the new govern-
ment had declared its willingness to honor the international obligations
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of its predecessor, including debt obligations, before granting recogni-
tion, even if the new government was effectively in control of its State.60

Further, States often refused to recognize a government’s authority over
territory that the government had acquired through aggression. And, as
will be discussed further below, historically States have also found rele-
vant the political nature of the new government, including the degree to
which it is democratic.

European monarchies in the late seventeenth and eighteenth centu-
ries made it their policy not to recognize democratic revolutionary
governments, because such governments represented a threat to the
status quo. Initially prompted by the French Revolution, this reaction-
ary policy was one of the driving purposes of the Holy Alliance after the
Congress of Vienna in .61

Over time, monarchical views fell into disfavor, displaced by Kantian
notions of republican government, and this had an effect on the manner
in which at least democratic States regarded other States. In the United
States, Thomas Jefferson declared that “[i]t accords with our principles
to acknowledge any Government to be rightful which is formed by the
will of the nation, substantially declared.”62 Yet, for Jefferson, the “will
of the nation” was not necessarily expressed through democracy; he
accepted that States may engage in foreign relations through a monar-
chy.63 Consequently, State practice during this period, including US
practice, regarded “the will of the people” as present simply by a pop-
ulation’s tacit acquiescence to a government in effective control of a
State.

The first part of the twentieth century did not see radical inroads for
notions of democracy in the practice of recognizing governments.64

There were exceptions, however. As in many areas of his foreign policy,
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US President Woodrow Wilson injected some notions of democracy into
US recognition practice. The Mexican Revolution that began in ,
pitted urban middle classes and agrarians, led by Francisco Madero,
against the country’s wealthy elite.65 Madero succeeded in ousting
Mexico’s dictator, Porfirio Diaz, but the Mexican military, led by
General Victoriano Huerta, staged a coup d’etat and executed Madero.
While the European powers recognized the new government of Huerta,
Wilson was appalled and refused to do so, not only imposing economic
sanctions but ultimately occupying Veracruz with military forces.
Wilson’s support allowed the revolutionary forces to gain strength.
Huerta was forced from power in  and the revolution resumed its
course. In , Venustiano Carranza was installed as President under a
new constitution, which was built upon agrarian, land, church, and oil
reforms of the Mexican revolution. In that regard, it is important to note
that US and British firms at this time controlled  percent of the
Mexican oil industry and virtually all of Mexico’s railroads, yet Wilson
eschewed recognition of a military regime – whose control of the
country offered security for those investments – in favor of a radical rev-
olution, explaining: “I am willing to get anything for an American that
money and enterprise can obtain, except the suppression of the rights of
other men.”66

Wilson’s distaste for military suppression of the constitutional democ-
racies that had emerged in Latin and South America led him to endorse
the  Tobar Doctrine, named for Ecuador’s foreign minister Carlos
Tobar. Under the Tobar Doctrine, States of the Western hemisphere
were to deny recognition to governments that might come to power pur-
suant to non-constitutional means. Wilson applied the doctrine when
considering recognition of new governments in the Dominican
Republic, Ecuador, Haiti, Cuba, Portugal, and the Soviet Union.67
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However, the Tobar Doctrine proved difficult to maintain in practice;
by definition, the issue of recognition of a new government only arises
in situations where non-constitutional change has occurred, and in those
situations the new regime establishes a new constitution that purports to
(and may even in terms of democracy) legitimize its existence.
Consequently, Wilson’s approach did not have an enduring effect on US
government practice or that of other States. In the famous  Tinoco

Arbitration, US Chief Justice (and former President) William Howard
Taft found that international obligations incurred by a non-recognized
government that had assumed power unconstitutionally were neverthe-
less binding on its successor, an acknowledgment that the existence of
such governments could not be denied by other States.

Indeed, the whole idea of States “recognizing” a new government of
a State is anathema to those States that see it as an insulting interference
in national affairs. The  Estrada Doctrine, named for the Mexican
Foreign Secretary Genaro Estrada, stands for the proposition that the
manner in which a new government comes to power is wholly a matter
of national concern.68 As such, States should not seek to influence the
outcome of an internal power struggle by granting or withholding rec-
ognition. The Estrada Doctrine is attractive, not just for the reason
stated by Mr. Estrada, but also because many States view it as politically
difficult to announce publicly, one way or another, whether they “recog-
nize” a new government, and would prefer simply to open diplomatic
channels or otherwise develop relations with the new government
without issuing a pronouncement that could be construed as approval of
the new government. In such instances, determination of the legal
effects of the new relationship is often left to national courts, which must
pass upon the legal rights and obligations of the new government in the
absence of a clear statement of recognition.

Due to the refusal of a substantial number of States to accept Western
notions of democracy, the recognition practices of international organ-
izations (e.g., the practice of the UN Credentials Committee), and inter-
national law more generally, have traditionally not specified democracy
as a linchpin of governmental legitimacy.69 Indeed, dozens of non-
democratic governments were fully represented at the various confer-
ences that spawned the human rights treaties now pointed to as
evidencing an emerging right of democratic governance.
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B Contemporary practice

As has been fully documented elsewhere, the international community
in recent years has been significantly involved in ending civil conflict
within States through a process of national reconciliation that includes
UN monitored elections.70 Once elections occur, recognition of the new
government by other States is virtually automatic.

However, as is the case regarding recognition of States, the interna-
tional community does not refuse to recognize governments simply by
virtue of their being non-democratic. China is the premier example of
a State whose non-democratic, communist government is fully recog-
nized within the international community, to the point of its representa-
tives participating not just in the work of the United Nations generally
but also as a permanent member of the Security Council. Yet there are
dozens of other non-democratic States that also are generally recog-
nized by the international community – mostly in Africa and the Middle
East – and that participate fully in the work of international organiza-
tions. Even the United States, which in recent years has emphasized the
importance of democracy in its foreign policy, recognizes and maintains
diplomatic relations with several non-democratic States.71 Under-
standably, the many non-democratic governments that continue to exist
globally do not conduct their recognition practice so as to disfavor other
non-democratic governments.

The continuing recognition of non-democratic governments by dem-
ocratic governments cannot be explained as vestiges of history anoma-
lously “grandfathered in” amidst contemporary pro-democratic
practice. Consider, for instance, the case of China. From its assumption
of effective control of the Chinese mainland in  until , the
Beijing-based communist government was not generally recognized as
the government of China outside the communist bloc States. Rather, the
Taiwan-based (also non-democratic) nationalist government was recog-
nized by most States as the government of China. General recognition
of the Beijing-based government occurred only recently, in –,
when representatives of the communist Chinese government were (at
the expense of the now de-recognized Taiwan authorities) permitted to
participate in the work of the United Nations on behalf of China. Thus,
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the international community has in recent years affirmatively recog-
nized the non-democratic government in Beijing as the legitimate
government of China.72

Even more recently, the international community fully accepted
transfer of governance of the democratically governed Hong Kong
from the democratic United Kingdom to non-democratic China on July
, .73 On its first day in power, the Beijing-appointed legislature
voted to restrict public demonstrations (prompting activists to take to the
streets demanding free and fair legislative elections immediately),74 and
within days established a new electoral system that was expected to limit
sharply the ability to elect pro-democracy candidates.75

China is not the only example of contemporary recognition of non-
democratic governments.76 After the reunification of Vietnam in ,
the communist government of the Socialist Republic of Vietnam grad-
ually gained widespread global recognition, although it experienced
some setbacks when it invaded Cambodia in .77 The United States
held back recognition of Vietnam’s communist government for many
years, but ultimately normalized diplomatic relations in July . In
doing so, the United States emphasized the progress that had been made
with the communist government in recovering the remains of US sol-
diers missing in action in Vietnam, but was silent on the government’s
lack of democratic legitimacy.78

In short, in determining whether to recognize another government,
States do not find the democratic quality of the government as decisive;
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other factors are taken into consideration as well. The stated reason for
recognizing the government may be that the transition to democracy is
better achieved by engaging in relations with the non-democratic
government, rather than by isolating it. Indeed, the willingness to recog-
nize a non-democratic government is not necessarily detrimental to the
best interests of its people; respectable arguments are made by respect-
able commentators that a democratic form of government is not the best
form for some States depending on their stage of economic and politi-
cal development.79 At the same time, such recognition may be for non-
altruistic reasons, such as seeking trade opportunities.

Actions by a non-democratic government against the flowering of
democracy also do not necessarily trigger non-recognition of that
government. Chinese treatment of dissidents seeking democratic
change, including the treatment of student protestors in Tiananmen
Square, has not led to non-recognition of the Chinese government.
More recently, the violent crushing of pro-democracy demonstrations in
Kenya in July  led to no significant reaction by the international
community in terms of non-recognition.80

US efforts to direct sanctions against the non-democratic government
of Cuba through the Helms–Burton Act81 was roundly condemned by
the international community as an effort by the United States to dictate
its foreign policy to other States. Yet that foreign policy, on its face, was
an effort to pressure a non-democratic government by inhibiting
“trafficking” in property owned by US nationals that was confiscated by
the government, until such time as the government transitioned toward democ-

racy.82 The international reaction to the Helms–Burton Act confirms the
belief of many States that they are entitled to recognize and engage in
trade relations with a non-democratic government.83
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When a non-democratic regime is ousted without outside involve-
ment, the new regime typically promises to undertake elections at some
future point, thereby promoting recognition by foreign governments.
This provides some evidence that there is a belief by many States within
the international community that democracy is the preferred form of
government. For instance, when rebel forces under Laurent Kabila
ousted Zaire’s dictator Mobutu Sese Seko in , Kabila established the
“Democratic Republic of the Congo,” promised elections by , and
secured widespread international recognition of his government.
However, Kabila’s promise of elections was shortly followed by the
banning of political party activity and public rallies, to muted criticism
from abroad.84 Thus, the aspiration for democracy is not always borne
out in practice and, when it is not borne out, the consequences that flow
often do not include a withdrawal of recognition of the new government.

If there is an emphasis on democratic legitimacy in the recognition of
governments, it arises primarily in situations where a democratic govern-
ment is internally overthrown by non-democratic (often military)
authorities. As mentioned at the beginning of this chapter, Haiti is an
important potential precedent for an emerging norm of democratic
governance. The  election of President Aristide was usurped by
Haitian military and police authorities in , but despite the complete
control of the new regime, the international community rallied around
Aristide, refusing to recognize the legitimacy of the de facto government
in Haiti, and instead gradually increasing sanctions until Aristide was
restored to power in . Arguably, this is the first step in the creation
of a new international legal norm of non-recognition of governments
that overthrow democratic governments. Similar coordinated actions by
States, albeit on a much less dramatic scale, have occurred since that
time, such as the reaction to the threat to democracy in Sao Tome and
Principe in August ,85 in Niger in January ,86 and in Paraguay
in April .87 The  Moscow Meeting of the Conference on the
Human Dimension of the CSCE issued a statement affirming that par-
ticipating States “will support vigorously, in accordance with the Charter
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of the United Nations, in case of overthrow or attempted overthrow of
a legitimately elected government of a participating State by undemo-
cratic means, the legitimate organs of that State upholding human
rights, democracy and the rule of law.”88

However, it is difficult to see that the international community has
taken the second step of crystallizing this notion as a legal norm, or is
even over time moving toward such a legal norm. Some situations that
might help support the emergence of such a norm are clouded by the
complexity of their circumstances; often the reaction of the interna-
tional community is in the nature of a withdrawal of economic benefits,
or perhaps the imposition of economic sanctions, but not a refusal to
recognize the new government.89 Rather than isolate the de facto govern-
ment through a comprehensive process of non-recognition, the reaction
often is to maintain diplomatic relations with the new government, but
with a policy that seeks to promote reestablishment of democratic rule.

Consider the case of Cambodia. Hun Sen’s Cambodian People’s
Party (CPP) ran Cambodia as a communist one-party State throughout
the s. In , elections were held in Cambodia under UN supervi-
sion, resulting in a coalition government, headed by First Prime Minister
Norodom Ranariddh (the son of the Head of State, King Norodom
Sihanouk) and Second Prime Minister Hun Sen. In July , Prince
Ranariddh was deposed by Hun Sen, who then appointed Ung Huot as
First Prime Minister. The initial reaction by the international commu-
nity to the coup was negative, but also somewhat muted.90 In September
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, the UN Credentials Committee refused to accept credentials
signed by King Sihanouk (presenting a delegation headed by Hun Sen
and Ung Huot), but also refused to accept the credentials of Prince
Ranariddh (in exile in France, presenting a delegation headed by
himself). On the one hand, most donor States suspended non-humani-
tarian aid, the World Bank pulled back from starting new projects, and
the Association of South East Asian Nations (ASEAN) suspended
Cambodia’s application for admission.91 On the other hand, States did
not impose comprehensive economic sanctions and continued to main-
tain diplomatic relations with the new government through their embas-
sies in Phnom Penh. The Hun Sen regime allowed internationally
monitored elections in July , but the regime’s victory was the
product of its control over the election infrastructure, the national
media, and local administration.92

Consider also the recent situation in West Africa with respect to
Nigeria, Sierra Leone, and Liberia. A several-year process of transition-
ing to civilian rule in Nigeria was to culminate in the election of a civil-
ian president in June . The election was held and it appeared that
Chief MKO Abiola won, but before the formal results could be
announced, the existing military-backed government annulled the elec-
tion. By November, the military’s strongman, General Sani Abacha, for-
mally assumed control of the country, and proceeded to engage in
significant human rights abuses, including executions of dissidents.
Exactly one year after the elections were annulled, General Abacha
placed the apparent winner, Chief Abiola, in a “detention” that would
last until his death.93 In response to this military suppression of democ-
racy, however, most States did not sever diplomatic relations with the
Nigerian government or refuse to recognize the Abacha government.
The United States terminated most economic and military aid to
Nigeria, but other than withdrawing its military attaché from the US
Embassy in Abuja, it took no steps to downgrade diplomatic relations
with the new government.94 In , Nigeria was suspended from the
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fifty-four-nation British Commonwealth,95 but was not expelled, nor did
the Commonwealth impose comprehensive economic sanctions let
alone threaten intervention. Why a different result than Haiti? Nigeria
has a population of  million, is a major oil exporter globally, and has
an enormous army capable not only of defending Nigeria but also of
projecting considerable force throughout the region. As is the case of the
treatment of China, one might say that practicalities in recognition
practice at times trump principle.

In May , Sierra Leone’s army ousted the democratically elected
President, Ahmad Tejan Kabbah. The Organization of African Unity
Council of (Foreign) Ministers condemned the coup and called on all
African countries, and the international community at large, to refrain
from recognizing the new regime.96 However, the primary means by
which the international community assisted the ousted government was
through an intervention led by none other than the non-democratic,
military regime of Nigeria. Nigeria’s motivation for intervening appears
to lie less in its attraction to democracy, and more in either its desire for
stability in Western Africa (achievable through either democratic or
non-democratic governments, depending on the government) or, worse,
its effort to extend Nigerian dominance throughout the region.97

That desire to dominate may be seen in a similar Nigerian-led inter-
vention in Liberia in . That intervention checked the forces of
Charles Taylor, who had ousted the non-democratic regime of Samuel
Doe and seized control of the vast majority of Liberia. While the inter-
vention probably prevented widespread human rights atrocities by
Taylor’s forces in Monrovia, it could not definitively end the Liberian civil
war. Seven years and , lives later, the exhausted competing factions
submitted to internationally monitored elections. Ironically, with 
percent of the people voting, Taylor was elected President with  percent
of the vote and his party achieved a majority in Liberia’s parliament.98 In

Democratic legitimacy and recognition 

95 “Bloc Gives Nigeria a Year on Reforms,” Int’l Herald Trib. (Oct. , ), p. . The United States
supported the actions taken by the Commonwealth. See, e.g., “Nigeria: Commonwealth
Ministerial Group Recommends New Measures on Nigeria,” in US Dept. of State Dispatch  (May
, ), p. .

96 Decision of the Organization of African Unity Council of Ministers, May –June , 
Meeting, OAU Document CM/DEC (LXVI) ().

97 Howard W. French, “Lagos Imposes Its Will on West Africa,” Int’l Herald Trib. (June , ), p.
 (quoting a former Nigerian foreign minister, now in exile, that Nigeria’s military ruler “would
have intervened even if it had been a military regime that was overthrown” because “he cannot
tolerate a coup against a government perceived to be under his protection”).

98 James Rupert, “Liberian Leader Lost the War, But May Have Won the Battle,” Int’l Herald Trib.
(July , ), p. ; “Liberia: Farewell Guns?” The Economist (July , ), p. .



situations such as these, the international community as a whole appears
to favor the maintenance or establishment of a democratic government,
but the fundamental motivations of the most relevant actor(s) are far less
clear.

Thus, the precedent for recognition practice in situations involving
the ouster of democratic governments in Cambodia and in West Africa
were far more equivocal than in Haiti. Similar precedents can be seen
repeatedly in recent years with respect to de facto governments that
usurped or annulled democratic elections. Although much criticism has
been directed against the military-backed government of Myanmar (for-
merly Burma) for disregarding the  election,99 that government –
the State Law and Order Restoration Council (SLORC) – remains the
recognized government of Myanmar; its representatives are accredited
to international organizations and Myanmar was admitted to ASEAN
in . After the Islamic Salvation Front won a resounding victory in
Algeria’s  municipal elections, the military-backed Algerian govern-
ment canceled the second round of Parliamentary elections which the
Islamic Salvation Front appeared set to win and banned the Front from
future elections. The action was mostly applauded by the international
community, apparently on the ground that the Algerian people were not
entitled to select a fundamentalist government.100 Many States of the
international community condemned Peruvian President Fujimori’s
 “coup from above” assumption of plenary powers at the expense
of the Peruvian legislature and judiciary, yet still continued to recognize
his government while pressing for a return to democratic rule. Indeed,
it was hard to protest too vehemently in the face of Fujimori’s success in
weakening the Shining Path guerilla movement, reducing inflation from
some , percent to  percent, and bringing investment and jobs back
to Peru (leading to Fujimori’s overwhelming reelection in ). In ,
forces loyal to the former dictator of the Republic of Congo, Denis
Sassou-Nguesso, succeeded in sweeping from power the government of
Pascal Lissouba, who had been democratically elected in .101
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However, the international community maintained diplomatic relations
with the new government.

The failure of the international community to deny recognition to
authoritarian governments that suppress democracy is particularly sig-
nificant given that the international community can act when it so
chooses. In this sense, Haiti helps disprove the existence of an emerging
norm of non-recognition of non-democratic governments, for similar
action could be repeated elsewhere but is not. At the same time, the
international community has denied recognition to advance values
other than democracy, most notably to punish transnational uses of
force, whether or not the victim State is democratic. To that end, the
Security Council called upon States not to recognize any regime set up
by Iraq, which invaded and de facto controlled non-democratic Kuwait
from August  through January .102 Similarly, to punish Serbian
aggression against Croatia and Bosnia, the Security Council ordered
States to reduce the level of their staff at diplomatic missions and con-
sular posts in Serbia and Montenegro, to prevent persons of those States
from participating in international sporting events, and to suspend sci-
entific and technical cooperation and cultural exchanges and visits with
those States.103 These instances of non-recognition (or at least diplo-
matic isolation) were triggered by an effort to suppress armed conflict;
similar non-recognition by the Security Council or by regional organiza-
tions apparently is not uniformly triggered by the simple ouster of a
democratic government by a non-democratic one, notwithstanding the
reaction with respect to Haiti.

   

One need look to no other authority than Thomas Franck himself for
the proposition that international rules can only command compliance
when they are true and coherent. In accordance with this proposition,
an international rule on the recognition of States and governments must
turn on effective control, not democratic control.

Franck has expounded a detailed theory on why States comply
with rules of international law. That theory argues that the “legitimacy”
of rules and institutions (such as States and governments) exerts a
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“compliance pull” on those addressed. States comply with rules and
institutions that have been “symbolically validated” by the international
community, which occurs when a signal is used as a cue to elicit compli-
ance with a command.104 For Franck, the validation of a State or govern-
ment is “symbolically cued” by the rite of recognition; however, the cue
used succeeds only when those addressed perceive it as symbolic of
truth.105 Realistic cuing in the field of recognition remains tied to effec-
tive governance, and, if this were to change, the cue would lose its effec-
tiveness.106 With respect to membership in the United Nations, Franck
writes:

A self-proclaimed regime may be denied validation only if it does not exercise
effective control. A new State should be denied membership only if its existence
is still precarious or if it does not want to, or cannot assume the duties of mem-
bership. . . . For example, it is not permissible to vote to deny membership on
the ground . . . that the government has come to power in a coup.107

Further, Franck appears to believe that efforts to depart from this
approach are destined to lead to “incoherence” in the application of the
rule, thereby undercutting its legitimacy. By occasionally refusing to
accredit representatives of governments that were in effective control,
the United Nations has impugned its membership process, and if con-
tinued the “very notion of a community of States becomes one of
doubtful validity.”108

Notions of democratic legitimacy have existed to varying degrees in
the practice of recognizing States and governments since the advent of
democracy. The traditional criteria for recognizing States and govern-
ments have often been mixed with other factors. One of those factors is
that democratic States, driven by deep-seated beliefs within their popu-
lace, tend to want to promote democracy in other States. With the con-
siderable increase in the number of democratic States worldwide, there
is little doubt that the trend is toward greater use of democratic legiti-
macy as a factor in recognition practice, and leads to certain tentative109

conclusions:
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difficult in the field of recognition practice. Granting or denying recognition to a State or
government is an extremely blunt diplomatic tool, in many ways ill-suited to the varying degrees



* There is no international norm obligating States not to recognize an
emerging State simply because its political community is not demo-
cratic in nature. Were there such a norm, it might be accompanied
by a norm permitting intervention so as to establish a democratic
government.110

* When a political community seeks recognition as a State, the exis-
tence of a democratic referendum whereby the people of the com-
munity proclaim themselves in favor of independence will be one
important, but not decisive, element in the international commu-
nity’s decision to recognize it as a State. However, other elements will
be equally important, including the international community’s
adherence to the modern version of the principle of uti possidetis and
other means for maintaining peace and stability.

* When a non-democratic regime usurps a democratically elected
government, the international community may react by refusing to
recognize the new de facto government and imposing comprehensive
economic sanctions, in an effort to cajole the new government into
transitioning back to democratic rule.

* However, while the international community is increasingly inter-
ested in democratic legitimacy as a factor in its recognition practice,
there is an enduring desire to promote economic development, inter-
national peace, and stability as well. These values – legitimacy, devel-
opment, and stability – do not always go hand-in-hand. Depending
on the situation, one or the other value may dominate the decision
within the international community regarding whether to recognize
the State or government.

Regarding the role of democratic legitimacy as just another policy
element in the practice of recognizing States and governments may be
regarded as an unattractive conclusion. Rather than resorting to a
ready-made legal framework on recognition, policy-makers are left
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of democracy that exist in the world and the speed with which democracies can come and go.
Third, there appear to be certain necessary legal conditions that must be met before a political
community can possibly qualify as a State and there further appears to be an acceptance that,
once the community meets these conditions, it must be accorded certain core international
rights even if denied other rights accorded to a State. Yet beyond these core conditions and
rights, recognition practice regarding either States or governments is heavily policy driven.
Fourth, it is conceivable that at some stage this policy may crystallize into a legal norm of rec-
ognition practice. Yet, it seems likely that this would only happen when virtually all States are
democracies, including all States with significant size and power (such as China).

110 For a discussion, see Jean Salmon, “Internal Aspects of the Right to Self-Determination:
Towards a Democratic Legitimacy Principle?” in Christian Tomuschat, ed., Modern Law of Self-
Determination (Boston, Mass.: Martinus Nijhoff, ), pp. –.



weighing various amorphous policy elements that provide little concrete
guidance.111 Yet, finding the right solutions through the application of
differing policies to different cases is what diplomacy is all about.
Democratic legitimacy is an important concept and tool, but it should
not serve as a straitjacket for governments and others as they seek to find
solutions, on a case-by-case basis, that promote the welfare of peoples
worldwide. Whether nurturing new democracies, restoring overthrown
democracies, promoting the gradual transition from non-democracy to
democracy, or pursuing values that do not necessarily entail “demo-
cratic” means (such as promoting regional stability, economic develop-
ment), the international community has an array of diplomatic and
economic tools at its disposal, of which recognition practice is merely
one.
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means accepting huge population shifts and the attendant violence. Standing aside, with
arms embargoes, relief efforts, “safe areas” and other means of refugee containment, means
allowing hideous conflicts to rage.

Michael Reisman, “On Africa, No Attractive Options for the World,” Int’l Herald Trib. (Nov.
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Constitutionalism and democratic government in the inter-

American system

Stephen J. Schnably1
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Throughout its history, the Organization of American States (OAS) has
grappled with a basic tension between protecting democracy and
respecting the principle of non-intervention into other States’ domestic
affairs. Its failure to resolve this tension has generally undermined its role
as a multilateral body. With the adoption of the “Santiago Commitment
to Democracy and Renewal of the Inter-American System” in June
, the OAS took a decisive political step in favor of the protection of
democracy over the principle of non-intervention. In essence, the OAS
committed itself to respond to the “sudden or irregular interruption” of
democracy in a member State.2

The OAS’s affirmation of democracy and human rights was far from
new. The American Declaration of the Rights and Duties of Man ()
and the American Convention on Human Rights () both proclaim
a wide range of rights. The OAS Charter has always recognized “the
fundamental rights of the individual without distinction as to race,
nationality, creed, or sex.”3 The OAS, moreover, has long been commit-
ted to representative democracy. Article  of the American Declaration



1 I wish to thank Hugo Caminos and Bernard Oxman for constructive comments; Edgardo
Rotman, Foreign and International Law Librarian, University of Miami, for his expertise in
locating materials; and Jason Alderman and Guillermo Levy for research assistance. Events are
current as of October , .

2 OAS GAOR, st Reg. Sess., OEA/Ser. P/AG doc. / (June , ). See §  infra; Domingo
E. Acevedo and Claudio Grossman, “The Organization of American States and the Protection
of Democracy,” in Tom Farer, ed., Beyond Sovereignty: Collectively Defending Democracy in the Americas
(The Johns Hopkins University Press, ), p. ; César Gaviria, “Las Américas: Una
Comunidad de Sociedades Democráticas,” J. Lat. Am. Aff., () (Fall/Winter ), p.  (OAS
Secretary-General’s view); Heraldo Muñoz, “The OAS and Democratic Governance,” in J.
Democ. () (July ), p.  (former chair of OAS Permanent Council).

3 OAS Charter, Art. (l). References to Charter provisions herein are to the fully amended version.
Not all OAS members, however, have ratified all the Protocols.



guarantees the right to participate in government and take part in
“honest, periodic and free” elections with a secret ballot, as does Article
 of the American Convention. Because Article  rights cannot be
suspended even in time of public emergency,4 the American Convention
implicitly condemns all coups. As originally promulgated, the OAS
Charter declared that its purposes required “the political organization
of . . . [member] States on the basis of the effective exercise of represen-
tative democracy.”5 In , the Protocol of Cartagena de Indias
amended the Charter to state that “representative democracy is an indis-
pensable condition for the stability, peace, and development of the
region,” and to provide that it was one of the “essential purposes” of the
OAS to “promote and consolidate representative democracy.”6 Finally,
there is a long history going back to the s of OAS resolutions – most
notably the  Declaration of Santiago – calling for representative
democracy throughout the hemisphere.7

Throughout its history, however, the OAS has also firmly insisted on
the principle of non-intervention. The Charter states that “[n]o State or
group of States has the right to intervene, directly or indirectly, for any
reason whatever, in the internal or external affairs of any other State” –
whether by armed force or “any other form of interference.”8 Other
Charter provisions emphasize State sovereignty and independence.9 In
, the General Assembly declared that the “plurality of ideologies”
among States requires respect for non-intervention, without saying any-
thing about representative democracy.10 The Protocol of Cartagena de
Indias reiterated that the OAS has no power to intervene in members’
“internal jurisdiction.”11

The principles of non-intervention and respect for human rights are
not easily reconciled. Any human right intrudes on sovereignty to a fair
degree, by requiring a State to refrain from taking actions it might
otherwise take (e.g., suppressing dissent). But protecting even civil and
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political rights (let alone economic and social rights) also requires exten-
sive affirmative action, if nothing else in the creation and maintenance
of an independent judiciary, the subjection of the military to civilian
control, and the conduct of free elections. These are difficult to achieve
and go to the heart of how a state constitutes itself. Article (e) of the
Charter refers to the right of “[e]very State . . . to organize itself in the
way best suited to it” without “external interference”; the Inter-
American Court of Human Rights indicated how potentially intrusive
a human rights regime can be when it pronounced a “duty to organize
the State in such a manner as to guarantee” human rights.12

The OAS has not dealt with this tension consistently over much of its
history. Its proclaimed doctrine and the practice of its more apolitical
organs have gradually established that human rights are not essentially
internal matters. The practice of member States and the more political
organs like the General Assembly and the Permanent Council, however,
shows more of a tilt towards non-intervention.

On the one hand, the very existence of the American Declaration, the
American Convention, and other resolutions addressing democracy and
human rights tends to undermine any claim that such matters are purely
domestic. Moreover, the OAS’s commitment to human rights has been
increasingly institutionalized in relatively apolitical bodies. In , the
OAS created the Inter-American Commission on Human Rights, which
can hear individual petitions against any OAS member. Significantly, in
 the Commission affirmed that it had jurisdiction to hear com-
plaints of election fraud, rejecting Mexico’s argument that doing so
would violate the principle of non-intervention.13 The Commission’s
country reports have also helped expose systematic human rights viola-
tions in some countries, and it has played a constructive role in fostering
democracy in others. The Inter-American Court began functioning in
, and has rendered important decisions in contested cases. In ,
the General Assembly created the Unit for the Promotion of Democracy
(UPD) to assist states in “preserv[ing] their political institutions and
democratic procedures.”14 The UPD monitors elections and provides
technical assistance to legislatures and electoral institutions.

On the other hand, the same ascendancy of human rights over
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non-intervention has been difficult to detect in political practice. The
difficulty inheres in two basic facts about the OAS. It is a regional body
in which one member is vastly more powerful than the others, with a
fairly consistent pattern, predating the OAS’s formation, of intervening
in other countries’ affairs. And for much of its existence the OAS has
been composed of States governed by military regimes with abysmal
human rights records. One would therefore expect the practice of the
OAS and its member States in regard to democracy and non-interven-
tion to be complicated.

It may be useful to draw a distinction between the practice of the
US and that of other member States. The US has invoked and violated
both principles. It has often intervened in dramatic ways, occupying
Haiti and Nicaragua for long periods earlier this century, overthrowing
the Arbenz government in Guatemala in , and invading the
Dominican Republic, Grenada, and Panama. Yet it has not rejected
non-intervention as a principle, either citing legal grounds such as self-
defense or working clandestinely in its interventions. It has also claimed
at times to enforce the principle of non-intervention against other
members, relying for example on Nicaragua’s alleged intervention in El
Salvador’s guerrilla war to justify funding the contras. Similarly, while its
domestic human rights record compares favorably with that of many
other States, the US has frequently supported regimes with massive vio-
lations of human rights. Yet rather than reject human rights as an inter-
national concern, the US has made it a central part of its stated foreign
policy since the Carter Administration.

In contrast, while Latin American States are not entirely lacking in
their own histories of intervention into each other’s affairs, before the
adoption of the Santiago Commitment they tended to emphasize non-
intervention at the expense of human rights. This stance was particu-
larly attractive to repressive military regimes, because it simultaneously
provided grounds for opposing US intervention and helped shield them
from human rights scrutiny. Consequently, the political bodies of the
OAS took few concrete actions to promote democracy and human
rights. Of course, there were exceptions; the OAS called for the over-
throw of Somoza in 15 and criticized a coup in Bolivia in .16
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Still, the OAS’s most dramatic actions purporting to support democracy
– its suspension of Cuba’s membership in  and willingness to give
multilateral cover to the US invasion of the Dominican Republic in
17 – were essentially instances of Cold War politics under US lead-
ership, not repeated thereafter. The main work of protecting democracy
and human rights fell to the Inter-American Commission.

The Santiago Commitment thus marks a potential turning point for
the OAS. Its political organs are now committed to protecting democ-
racy, at least against its overthrow, rather than leaving the matter to more
apolitical bodies. Indeed, if the Inter-American Commission takes the
advent of democracy throughout the region as a cue to concentrate on
adjudicating individual cases, as its then-Chairman suggested in ,18

the task of protecting democracy and human rights on a systematic basis
may fall almost exclusively to the OAS’s political organs.

In part this shift reflects an increasing recognition that the overthrow
of democratic government is not a purely domestic matter. Still, it seems
unlikely that it would have come about had it not been for an unusual
circumstance in : virtually all the member States had some kind of
constitutional democracy, though of varying depth and stability.
Recently emerging from military rule, many States now viewed regional
support for democracy as a necessary bulwark against another coup.
Their sense that democracy remained at risk soon proved correct. A
coup in Haiti in September  and a “self-coup,” or autogolpe, in Peru
in  threatened to extinguish democracy in those countries.
Venezuela suffered coup attempts in  and , and there may have
been efforts to plan a coup in .19 Guatemala’s President attempted
an autogolpe in . Paraguay nearly suffered a coup in , and a mil-
itary coup seemed a realistic possibility in Ecuador in .

In sharp contrast to its practice throughout most of its history, the
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OAS responded to these coups and coup attempts with measures to
counter them. The OAS might appear to have much to show for its
efforts. Virtually all countries in the Western hemisphere still have
elected governments functioning under written constitutions. Aristide
was restored to office; the autogolpe in Guatemala was foiled; and
Fujimori’s autogolpe was perhaps not as successful as he had hoped.
Threatened coups in other countries have not materialized.

This record might be taken as a heartening development in the recent
emergence of an internationally defined right to democracy.20 That con-
clusion would, however, be premature. Effective protection against
coups requires firm diplomatic pressure from the outset, not the mixed
signals the OAS has sometimes sent. Moreover, purely regional eco-
nomic sanctions are unlikely to be effective. And the OAS’s long history
of emphasizing non-intervention makes it unlikely that it would ever
authorize military force, if indeed it has the power to do so without
Security Council approval.21

The OAS’s actions may also have significance for constitutional
law, in the sense of internationalizing it to some extent. That is, the
Santiago Commitment represents a conclusion that it makes little sense
to treat a coup as an internal matter and then regard the “dirty wars”
that follow as an international wrong. In that sense the international-
ization of human rights entails a right to democracy. But it turns out
that judging whether an interruption of constitutional democracy has
occurred requires far more detailed and potentially intrusive interna-
tional interpretation of a country’s constitution than one might expect.
While it may seem obvious that the military overthrow of an elected
president violates the rule of law, there is no easy way to confine inter-
national condemnation to such classic cases. If, for example, a president
with military backing dissolves congress and shuts down the courts
without any apparent textual basis, has there been a coup worthy of
international condemnation? A negative answer would clear the way
for autogolpes. An affirmative answer would require international organ-
izations and other countries to differ with the government’s interpreta-
tion of its own constitutional law; the OAS would need some way to
distinguish violations of the constitutional order from political struggles
between branches of government. Even where it might seem clear that
there has been an interruption (as in the case of a classic military coup),
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moreover, restoring the elected government provides the occasion for
similar sorts of interpretive practices.

Perhaps this phenomenon argues for a primarily regional rather than
international approach to protecting democracy. Social, political, cultu-
ral, and legal traditions are more likely to vary globally than regionally.
Interestingly, Latin American constitutions have often been modeled on
the US constitution.

That conclusion may be too sanguine. There is less of an interpretive
community within the OAS than one might think: profound differences
distinguish the US and Latin American constitutional traditions.22

Further, the vast disparity of power between the US and other members
makes the OAS a peculiar kind of regional organization, one whose
aims are likely to include, for the foreseeable future, “containment” of
US influence. That aspect may work against the kind of closeness that
would be needed to develop anything like a regional transnational con-
stitutional law. Moreover, States tend to view the aim of protecting
democracy and human rights in light of their own interests. The more
the practice of asserting detailed interpretations of other countries’ con-
stitutions comes to be viewed as legitimate, the greater the risk that more
powerful States will simply enjoy an added opportunity to pursue their
own particular foreign policy aims under the guise of promoting democ-
racy. Thus in  the OAS justified its transformation of US invasion
forces in the Dominican Republic into an “Inter-American Force” by
proclaiming that it was “charged with the responsibility of interpreting
the democratic will of its members.”23 There is also a danger that inter-
national or regional organizations and their member States will tend to
emphasize a partial conception of democracy, one that downplays the
importance of meaningful participation in politics, economics, and
social life.

These considerations indicate that the Santiago Commitment and the
actions taken to implement it should be carefully examined and not
merely celebrated as additional steps on the road to democracy. Section
 sets out and analyzes the instruments that make up the Santiago
Commitment. Section  recounts the OAS record since . Section
 evaluates the OAS record, concluding that while the Santiago
Commitment makes a constructive contribution to the protection of
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democracy, it also carries dangers of its own. Those dangers might best
be dealt with by calling on other actors to carry some of the burden –
whether the UN or sub-regional groups like MERCOSUR.

    

A The adoption of the Santiago Commitment

In  and , the OAS took three steps to help make “[s]trengthen-
ing representative democracy” and “[p]romoting the observance and
defense of human rights” throughout the region central aims of the
organization.24 The first was the General Assembly’s adoption on June
, , of the Santiago Commitment to Democracy and Renewal of
the Inter-American System. This resolution tied support for democracy
and human rights to a number of other aims: alleviating extreme
poverty and inequality, defending human rights, liberalizing trade, pro-
tecting the environment, and eliminating traffic in illegal drugs. It also
linked these commitments to an institutional aim – making the OAS a
“political forum for dialogue” within the hemisphere and an “effective
voice” globally. Finally, it committed the General Assembly to “adopt
efficacious, timely, and expeditious procedures to ensure the promotion
and defense of representative democracy.”

The General Assembly adopted Resolution , “Representative
Democracy,” the next day. Resolution  declares that one of the
OAS’s “basic purposes . . . is to promote and consolidate representative
democracy, with due respect for the principle of non-intervention.”
Noting that democracy remains under threat in the region, the
Resolution

instruct[s] the Secretary General to call for the immediate convocation of a
meeting of the Permanent Council in the event of any occurrences giving rise
to the sudden or irregular interruption of the democratic political institutional
process or of the legitimate exercise of power by the democratically elected
government in any of the Organization’s member States, in order, within the
framework of the Charter, to examine the situation, decide on and convene an
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ad hoc meeting of the Ministers of Foreign Affairs, or a special session of the
General Assembly, all of which must take place within a ten-day period.25

It is then up to Ministers of Foreign Affairs or the General Assembly to
“look into the events collectively and adopt any decisions deemed appro-
priate, in accordance with the Charter and international law.”26

The third step was taken in December , when the General
Assembly approved the Protocol of Washington, an amendment to the
OAS Charter. The Protocol, which entered into force in October ,
provides that a State “whose democratically constituted government has
been overthrown by force may be suspended” from participation in the
OAS by a two-thirds vote of the member States. This sanction may be
imposed only “when the diplomatic initiatives pursued by the
Organization with the object of facilitating the restoration of democ-
racy in the affected Member States have been unsuccessful.” It does not
relieve the member of its obligations under the Charter, nor does it pre-
clude the OAS from undertaking further diplomacy to restore democ-
racy. It takes a two-thirds vote of the General Assembly to reinstate a
suspended member. 27

The Protocol is the most unsettled aspect of the OAS’s new stance
because it has not yet been invoked. At best, its invocation could repre-
sent a considered judgment that maximum isolation would prove an
effective sanction for a particular illegal regime. At worst, suspension
may amount to little more than “a manifestation of despair” that all
other efforts to restore democracy have failed.28 If suspension means
that a democratic government in exile is no longer allowed to participate
in OAS functions, the Protocol may prove a double-edged sword.29

Constitutionalism in the inter-American system 

25 Representative Democracy, AG Res.  (XXI-/), OEA/Ser.P, OAS Doc. AG/RES.
(XXI-/) () para. . 26 Ibid. para. .

27 See Texts Approved by the General Assembly at its Sixteenth Special Session in Connection with
the Amendments to the Charter of the Organization, OEA/Ser.P, OAS Doc. AG/doc. (XVI-
E/) () (Article  bis) (Article  of the amended Charter).

28 Working Document Presented by Ambassador Bernardo Percias Neto, Chairman of the Special
Committee on Amendments to the Charter, at the Meeting on July , , OEA/Ser.G,
CE/CARTA-/, July , , p. , in Report of the Special Committee on Amendments to
the Charter, OEA/Ser.G, CP/doc./ rev. , October , , App. , p.  [Rep. Spec.
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What does seem clear is that the Protocol was not intended to displace
the two previous resolutions. Indeed, the requirement that all diplomatic
efforts to restore democracy be exhausted before it is first invoked means
that Resolution  will continue to be central to the OAS’s response.30

Because the Protocol and the earlier resolutions are so closely related, I
will refer to them all collectively as the “Santiago Commitment.”

The Santiago Commitment poses two fundamental questions. First,
what is “democracy” – or, in the words of Resolution , the “demo-
cratic political institutional process or . . . democratically elected govern-
ment”? Second, what constitutes a “sudden or irregular interruption” of
that process or of the “legitimate exercise of power” by a democratic
government?

B The meaning of the “democratic political institutional process”

One definition of democracy focuses on free elections and the necessary
conditions thereto, including the absence of significant repression or
bias in favor of government-sponsored candidates.31 But Resolution
 may require more. It refers to the “democratic political institutional

process” and to interruptions in the “legitimate exercise of power” by the
democratic government. These words might suggest that the govern-
ment must not only be elected, but constitutional, governing under legit-
imate procedural and substantive constraints.32

But even elections and constitutionalism may not exhaust the defini-
tion of democracy under the Santiago Commitment. The Santiago res-
olution acknowledges the importance of fighting “extreme poverty” as
essential to “the promotion and consolidation of democracy in the
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region.”33 The Protocol of Washington states that the “elimination of
extreme poverty is an essential part of the promotion and the consolida-
tion of representative democracy.”34 Similarly, the General Assembly
declared in  that extreme poverty is “inimical to the strengthening,
consolidation and defense of democracy.”35 Thus there are grounds for
concluding that the Santiago Commitment affirms a more substantive
conception of democracy.

The Santiago Commitment does not say why extreme poverty is inim-
ical to democracy, but one likely reason is its effect on civil and political
rights, including the right to participate in government. As the Inter-
American Commission has noted:

Popular participation, which is the aim of a representative democracy, guaran-
tees that all sectors of society have an input during the formulation, application,
and review of national policies. . . . [T]he implementation [of economic, social,
and cultural rights] creates the condition in which the general population is
able, i.e. is healthy and educated, to participate actively and productively in the
political decision-making process.36

Greater equality may also increase the ability of popular participation
to have an effect – to be meaningful. Governments tend to favor the rich;
the greater the degree of inequality, the more pronounced the tendency.

Of course, a concern for lessening equality might be too ambitious in
this context. Our concern is not democracy in the abstract, but when
and how the OAS should react to coups and other interruptions of
democracy. A focus on elections may lend itself more readily to enforce-
ment measures like selective accreditation of diplomatic missions or
election monitoring;37 when the enforcement measure is an emergency
response to a coup, a complex definition of democracy may be even less
useful. A narrower definition may have merit in other respects, too. One
might entertain serious doubts about the democratic nature of “delega-
tive democracies” in Latin America – in which “whoever wins election
to the presidency is thereby entitled to govern as he or she sees fit, subject
only by the hard facts of existing power relations and by a constitution-
ally limited term of office.”38 It does not follow that the OAS should do
nothing after a coup in such States.
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Still, whatever the meaning of democracy for purposes of implement-
ing the Santiago Commitment – a matter that can be explored fully only
after examining the OAS’s actions – it seems appropriate to resort to a
broader definition in evaluating it. That is the only way to gauge to what
extent the project is worthwhile. If the best the Santiago Commitment
can do is protect formal parliamentary democracy, that is by no means
meaningless, but its limitations are surely relevant to any assessment.

Consequently, I will proceed on the assumption that any judgment as
to what the Santiago Commitment has accomplished or may achieve in
the future should consider two aspects of democracy. The first is what I
will call “constitutional design” – a set of institutional specifications that
ensure that the State is accountable and governed by the rule of law.
These specifications include matters such as periodic elections, some
balance of power within the government, judicial independence, and
enforceable rights for individuals and groups. The second is popular par-
ticipation, which can take the form of a vibrant civil society, flourishing
social movements, an unfettered press, autonomous trade unions, and
the like, and which entails some efforts to address persistent, fundamen-
tal inequalities in land ownership or other forms of wealth.

C What constitutes an interruption of democratic government

Too narrow a reading of the notion of an interruption of democratic
government might diminish the usefulness of the Santiago
Commitment; too broad an interpretation might open the way for its use
“to penalize a given socioeconomic system based on ideological consid-
erations,” as the Argentine delegate put it when the Protocol was being
drafted.39 The language of the instruments, however, provides no clear
guidance.

Certainly both Resolution  and the Protocol cover classic military
coups. The Protocol refers to the “overthrow[ ] by force” of a demo-
cratic government.40 And there is some indication in the Protocol’s draft-
ing history that the reference in Resolution  to the “sudden or
irregular interruption of the democratic political institutional process”
was best exemplified by a military coup.41
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Both Resolution  and the Protocol may encompass more than
coups. An autogolpe would also seem to constitute an “interruption” of
the democratic political process under Resolution . In addition, the
Resolution refers to the interruption of “the legitimate exercise of the
power of a democratically elected government.” The Caricom delega-
tion maintained that the event to which that phrase refers “need not be
a coup, nor need it have the result of overthrowing a government.”42

One might even argue that the Protocol itself is not limited to coups.
Logically, it would be possible to regard the military-backed illegal dis-
solution of the legislature as an “overthrow” – a subversion – of democ-
racy by force. Further, because some measures aimed at restoring
democracy (e.g., economic sanctions) are far more intrusive than simple
suspension from the OAS, it would be ironic to read the Protocol more
narrowly than Resolution .

Other resolutions sweep even more broadly. In the Declaration of
Asunción, the OAS referred to “all forms of intervention that interfere
with the free expression of the popular will.”43 In the Declaration of
Nassau, the OAS condemned “any attempt against the democratic insti-
tutional order” in a member State.44

The potential breadth of these concepts creates its own dilemmas,
as an example from Peru shows. Article  of the  constitution
does not permit a second successive reelection to the presidency. That
would seem to bar President Fujimori from running for a third term in
, because he was elected to a second term in  after first
winning office in . On August , , however, the Fujimori-
dominated Congress enacted a “Law of the Authentic Interpretation
of Article  of the Constitution,” which provided that Fujimori’s 
victory was not a “reelection” under Article  because his first elec-
tion as president had taken place before a referendum approved the
 constitution.

In January , the seven-member Constitutional Tribunal, with
four judges abstaining, ruled the August  law “inapplicable” to
Fujimori. Congress, in turn, impeached the three judges who consti-
tuted the plurality. Critics of the three judges charged them with
exceeding a law preventing the court from invalidating legislation unless
six members vote to do so – a law the Inter-American Commission had
earlier criticized as resulting in the upholding of laws “that are clearly
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unconstitutional.”45 The plurality had determined that only a simple
majority of those voting was needed because the court was simply ruling
the law inapplicable rather than invalidating it.46

Was the impeachment a “sudden or irregular interruption of the
democratic political institutional process or of the legitimate exercise of
power by the democratically elected government”? The action was
widely seen as an unprincipled effort to ensure that nothing stand in the
way of a third term for Fujimori. The president of the Tribunal resigned
in protest, and the US ambassador called the impeachment a step back-
wards for democracy. The Inter-American Commission expressed the
hope that the Tribunal “reinitiate . . . its normal function as soon as pos-
sible, while being guaranteed due respect for its independence, impar-
tiality and autonomy.”47

On the other hand, neither the Secretary-General nor the Permanent
Council took a public stand. In response to criticism of his silence, the
Secretary-General stated that he could deal only with military coups, not
“real or perceived congressional coups,” which, he said, posed difficult
questions of domestic constitutional law. He continued: “Eventually, it
could be convenient to seek an agreement between member countries to
point out clearly which actions beyond military rebellions the OAS
should consider a break of constitutional rule . . . But, so far, nobody has
raised that issue.”48

Whether a greater specification of this sort would be desirable or even
possible is an open question. The text of the Santiago Commitment
itself cannot provide a definitive answer. The beginnings of an answer
must be sought in the OAS’s practice.

      

A The coup in Haiti

On September , , the Haitian military ousted President Jean-
Bertrand Aristide, who had been elected by a landslide in December
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.49 The Permanent Council condemned the coup the next day. On
October , , the Foreign Ministers recognized Aristide’s government
as the only legitimate one, and recommended that member States
suspend diplomatic relations with the military government, end eco-
nomic and military aid to Haiti, and break all commercial ties. On
October , , the Foreign Ministers urged member States to freeze
the Haitian government’s assets and impose a trade embargo – a recom-
mendation which the US and other OAS members accepted.

Until the UN imposed a world-wide embargo on oil and arms ship-
ments to Haiti in June , however, this relatively forceful start – and
the OAS’s subsequent diplomatic efforts – accomplished virtually
nothing. From the military’s point of view, there was little reason to
negotiate seriously over Aristide’s return. For one thing, the OAS trade
embargo appears to have had very little effect. The fact that it was
imposed by a regional organization limited its effectiveness; European
countries continued to trade with Haiti, supplying it with oil. And the
United States’ own trade with Haiti actually increased between  and
.

Moreover, the US sent mixed messages to the military. It was far from
clear that it genuinely desired Aristide’s return, having long feared (cor-
rectly or not) that he might press for radical reforms. Thus it signaled
very public doubts about his human rights record, one far better than
that of the governments that preceded him or the military regime that
had overthrown him. It also consistently lent credence to an inaccurate
portrayal of Aristide as having ruled by mob violence.

Equally important, the US gave the impression that its main interest
was in avoiding a refugee crisis. With President Bush’s “Kennebunkport
Order,” issued May , , and reaffirmed when President Clinton
took office, the US appeared to insulate itself from one major effect of
the Haitian military’s brutality. Under the Order all Haitian refugees
were interdicted at sea and forcibly returned without any attempt to
determine whether they were political refugees.

President Clinton’s election brought a new push for a settlement. In
December , the OAS Foreign Ministers sought UN involvement.
On June , , after months of inconclusive negotiations with the
military, the Security Council imposed an embargo effective June 
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prohibiting the shipment of oil and weapons to Haiti, and requiring all
States to freeze Haitian government funds in their territories.

The UN embargo appeared to bear fruit on July , , when nego-
tiations on Governors Island in New York culminated in an agreement
to resolve the crisis. Under the Governors Island Agreement, Aristide
would name a prime minister, subject to confirmation by Parliament,
after which the embargo would be suspended. General Raoul Cédras,
head of the army, would retire in favor of an Aristide appointee, with
full amnesty granted to coup leaders and supporters. Aristide would
return to Haiti on October , . An international police force would
be stationed in Haiti, and an international aid program amounting to $
billion over five years would be instituted.

A new cabinet was confirmed on August , , under the leader-
ship of an Aristide appointee, after which the UN and the OAS
suspended their sanctions. The new government never gained effective
control. Indeed, a mob organized by the Haitian army prevented the
USS Harlan County from docking at Port-au-Prince on October , ,
as it brought UN troops to Haiti. Though the oil embargo was reinsti-
tuted on October , the military remained intransigent, and Aristide
was unable to return on October .

Little progress was made until March , when Aristide formally
gave the US six months’ notice of his cancellation of the US–Haitian
agreement on which the US based the Kennebunkport Order. In the fol-
lowing months, the Clinton Administration modified the Order,
announcing that it would now give refugees hearings on board US ships
or at other sites in the Caribbean rather than summarily return them.
Shortly thereafter, the number of those fleeing Haiti skyrocketed. In
early July the US declared that any Haitians who qualified for asylum
would be kept indefinitely in Panama or at other sites in the Caribbean.
A sharp drop in the number of refugees soon eased the United States’
immediate predicament, but the crisis impelled the US to approach the
problem with renewed vigor.

Acting on US initiative, the Security Council imposed a full trade
embargo on Haiti on May , , effective midnight May , . On
July , , the Security Council authorized military intervention by a
multinational regional force. On September , , President Clinton
announced that the Haitian military must relinquish power or be forced
out. US troops entered Haiti on September , following a last-minute
agreement, reached under threat of imminent invasion, between the
Haitian military and a delegation led by former President Jimmy Carter.
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By the second week of October, , US troops had arrived and
General Cédras had left for exile in Panama. President Aristide returned
to Haiti on October , , marking a real triumph for the United
States, the UN, and the OAS.

Since then, Haiti’s fortunes have been mixed. Aristide abolished the
military and turned over his office on February , , to an elected suc-
cessor, René Preval. In December , UN peacekeeping troops left
Haiti, although a small number of US troops and a UN civilian police
force remained. On the other hand, Haiti’s political system has been
paralyzed for over a year starting in . Legislative elections were held
on April , ; the Lavalas Family, a new party formed by Aristide, did
well enough to raise the prospect of taking control of the Senate after
the run-off elections. But only around  percent of eligible voters partic-
ipated, in part because opposition parties boycotted the election. The
Lavalas Political Organization (OPL), which had dominated the parlia-
ment, claimed that the April balloting was marred by fraud and threat-
ened to boycott run-off elections scheduled for June . The run-offs
were postponed pending the appointment of a prime minister to replace
Rosny Smarth, who resigned in June . The dispute over what to do
about the April  elections, together with the OPL’s view that Preval’s
nominees have been too close both to Preval and to Aristide, has left the
prime minister’s office vacant. The impasse has held up at least $
million in foreign aid.

B The autogolpes in Peru and Guatemala

 Peru

On April , , President Alberto Fujimori dissolved Congress, closed
the courts, and suspended the constitution.50 He also briefly instituted
media censorship, arrested some journalists and opponents of his
regime, and took steps to replace the members of the Supreme Court
and other judges. He cited the need to fight drug trafficking, terrorism,
and corruption in Congress and the courts.
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The autogolpe was popular domestically, because of the perceived
threat from the Shining Path and because many Peruvians had lost con-
fidence in the courts and legislature. Still, the US immediately
denounced Fujimori’s actions, suspended aid, and indicated that it
would oppose any further loans from international financial agencies.
On April , , the OAS Foreign Ministers strongly deplored the
coup and demanded that Peru show progress by the next month toward
the restoration of democracy, though they did not call for sanctions.

International condemnation appeared to have some effect. Fujimori
soon released some jailed opposition leaders and journalists. At the
Foreign Ministers’ meeting in Nassau in May , he personally prom-
ised to convene an elected constituent assembly within months. In
response, the Foreign Ministers again declined to impose sanctions,
though they did urge the return of representative democracy to Peru as
soon as possible.

The “Democratic Constitutional Congress,” elected in November
, was not meant to be an assertive body. It had no power to nullify
any of Fujimori’s decrees after the autogolpe. The two major parties boy-
cotted the November election; Fujimori’s candidates won a majority.
The constituent assembly’s draft constitution, which greatly increases
the power of the executive, was approved by a narrow margin in a refe-
rendum on October , .

Fujimori’s efforts quickly bore fruit internationally. In June , the
Foreign Ministers ended the monitoring of Peru they had begun the pre-
vious April. Aid restrictions were soon lifted as well.

Whether the OAS’s conclusion that Peru had essentially returned to
democracy was justified remains unclear. Fujimori depends heavily on
the military, human rights violations continue on a widespread scale, the
independence of the judiciary is largely compromised, and the govern-
ment shows signs of political intolerance. A law passed in June  gave
amnesty to military and civilian officials for human rights violations
committed since .

 Guatemala

Guatemala has had an elected government since  (though the mili-
tary remained largely free from civilian control in its fight against a long-
running guerrilla insurgency). Like Fujimori, Jorge Serrano Elias –
Guatemala’s second elected president since  – was elected as an out-
sider with little connection to established political parties. In May ,
some members of Congress charged that Serrano had bribed legislators
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to secure approval of a controversial increase in electricity rates in antic-
ipation of privatizing the electric utility. On May , , Serrano
suspended the constitution and dissolved Congress, the Constitutional
Court, the Supreme Court, and the offices of attorney general and
human rights ombudsman, instituting rule by decree.51 He also
attempted unsuccessfully to detain the ombudsman, Ramiro de León
Carpio, placed other political figures under house arrest, and instituted
censorship.

Serrano’s actions triggered immediate domestic opposition, as dem-
onstrators took to the streets and members of the legislature met secretly
to condemn the coup. A coalition of business leaders formed a civilian
movement that included some unions and popular groups, and nego-
tiated with the military over resolution of the crisis. The media defied
the government’s censors. The Supreme Electoral Tribunal refused to
endorse Serrano’s announced plans for new elections, and the
Constitutional Court refused to accept its dissolution, instead ruling
Serrano’s actions to be illegal.

International reaction was equally swift. The US and other countries
denounced the coup, which was widely compared to Fujimori’s autogolpe.
The US suspended aid to Guatemala and threatened to withdraw
certain trade preferences. The EC and its member countries also
suspended or threatened suspension of aid, as did Japan – actions of
particular concern to Guatemala’s export business sector.

On May , , the Permanent Council condemned the coup and
called for the immediate reestablishment of democratic institutions. It
sent the Secretary-General to Guatemala to prepare a report to be pre-
sented at the next meeting of the Foreign Ministers, scheduled for June
, . The Secretary-General met with the military and business
leaders during his visit, explaining the adverse consequences that would
follow if the autogolpe succeeded.

The military, which had initially supported Serrano’s actions, began
to distance itself from them. It negotiated an agreement to back
Serrano’s plan for elections and a return to constitutional rule so long as
members of the Congress he had previously dissolved would endorse it.
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This they failed to do, despite Serrano’s resort to bribery.52 On June ,
, a week after Serrano seized power – and only two days before the
OAS Foreign Ministers were scheduled to meet – the military forced him
from office in the face of massive demonstrations.

Under the settlement originally reached, Vice-President Gustavo
Espina Salguero, who had supported Serrano’s autogolpe, was to preside
until Congress met and then resign so that Congress could choose a new
president. Instead, Espina announced that he would now rightfully
remain as president. The US State Department was largely noncommit-
tal over Espina’s bid for power, though it maintained its suspension of
aid pending resolution of the crisis.

On June , , the OAS Foreign Ministers condemned the May 
coup, but took no action, instead keeping the meeting open and sending
the Secretary-General to Guatemala for a second report. The next day,
the Constitutional Court ruled Espina ineligible for the presidency on
account of his support for Serrano’s coup.53 Under heavy military pres-
sure, Espina abandoned his bid for the presidency. On June , , the
Congress elected de León the new President.

De León’s term was marked by constant political battles with
Congress. In August  he called upon all  members of the
Congress to resign, together with the entire membership of the Supreme
Court. His aim was not to force all members of Congress out, but to
accomplish a “selective cleansing” of sixteen members considered the
most corrupt by the civilian coalition that helped oust Serrano. At least
forty deputies refused to cooperate, however, including the sixteen tar-
geted members. De León then called for a non-binding referendum.
After various setbacks in court, he agreed with Congress to ask the voters
to approve a plan calling for new legislative elections in , with a new
Supreme Court selected thereafter and the President’s term reduced
from five years to four. De León threatened that if the referendum failed,
he would take “historic actions to comply with the people’s demand for
a purge of Congress.” In fact, the plan was approved on January ,
, by  percent of those who voted, although nearly  percent of
the electorate failed to turn out.

In Congressional elections held on August , , the party led by
Efraín Ríos Montt, a right-wing fundamentalist who served as military
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dictator in –, won thirty-two seats out of the eighty, making it the
single largest force. Ríos Montt was elected speaker of the Congress that
December. In August , however, he was forced out of that post after
the Supreme Court ordered him to stand trial for abusing his authority
in attempting to impeach members of the Supreme Electoral Tribunal
for disagreeing with him on when elections should next be held. Ríos
Montt led in the polls for the  presidential elections, but – as had
been the case in the  elections – he was blocked from running for
president by a constitutional provision barring coup leaders from
holding that office. Alfonso Portillo, whom Ríos Montt then backed,
almost won a run-off election on January , , gathering nearly 
percent of the vote.

Despite his narrow electoral mandate, the new president, Alvaro Arzú
Irigoyen, announced plans to purge the army of human rights violators.
He also proceeded quickly with on-going negotiations aimed at bringing
an end to Guatemala’s long insurgency. With the help of the UN the
government concluded an “Accord for a Firm and Lasting Peace” on
December , , with the Guatemalan National Revolutionary
Unity (URNG).

C Constitutional crises in Paraguay and Ecuador

 Paraguay

On April , , President Carlos Wasmosy – elected in  as the
first civilian president in forty years – ordered General Lino Oviedo,
head of the army, to step down. Oviedo disobeyed the order, triggering
a constitutional crisis. The US embassy immediately supported
“Wasmosy’s constitutional right to dismiss army commander General
Lino Oviedo,” and called Oviedo’s refusal to accept his removal “a
direct challenge to the constitutional order in Paraguay,” one that “runs
counter to the democratic norms accepted by the countries of this hemi-
sphere.”54 The MERCOSUR countries, speaking through the Brazilian
ambassador, also condemned Oviedo’s actions.

Oviedo then called on Wasmosy and the Vice-President to resign,
with the President of the Senate, third in line of succession,55 to assume
the presidency in what the Brazilian ambassador called a golpe blanco.
Oviedo’s apparent intention was to rule from “under the table,” as the
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opposition leader put it.56 Wasmosy took refuge in the US embassy,
where he reportedly offered to take a “temporary leave from my post as
Constitutional President of the Republic of Paraguay, leaving it in the
hands of the National Congress.” Oviedo rejected the offer.

On April , OAS Secretary-General César Gaviria telephoned
Wasmosy to offer his support, and then went to Asunción. The
Permanent Council met at noon the same day and expressed “full and
resolute” support for Wasmosy’s government, condemning “the acts that
caused an abnormal disruption of the legitimate exercise of power by
the democratically elected government.” The Council insisted on full
support for “the government legitimately established through free and
popular expression.”57

A number of countries declared support for Wasmosy as well. On
April , the US suspended all military aid to Paraguay, and the White
House expressed concern that “democratic rule [be] maintained and
that constitutional norms apply.”58 The US ambassador appeared at
Wasmosy’s side in Asunción as Wasmosy assured the public that he
remained in full control. Foreign officials contacted the navy and air
force, still loyal to Wasmosy, to offer their support. Foreign ministers of
the other MERCOSUR States (Argentina, Brazil, and Uruguay) went
to Paraguay, threatening to expel it if there was a coup.

There was also a strong popular reaction within Paraguay. A large
demonstration was held in front of the presidential palace on April ,
and congressional leaders expressed support for Oviedo’s firing. Despite
this strong international and popular support, however, Wasmosy
announced that Oviedo had agreed to step down as chief of the mili-
tary and take up the post of Minister of Defense.59 International reac-
tion to the arrangement was muted; reaction within Paraguay was not.
An immediate public outcry in Paraguay led Wasmosy to withdraw the
offer of the Defense Ministry on April , .

Oviedo quickly turned to electoral politics, declaring his candidacy for
president. In June , he was charged with rebellion and insubordina-
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tion, conviction for which would bar him from running for President.60

Nevertheless, on September , , he won the Colorado party’s nom-
ination for president, and polls showed him leading the race.61

In March  a military tribunal sentenced Oviedo to ten years in
prison for his role in the coup attempt. Ironically, the prospect that his
conviction might be overturned on appeal may have come close to trig-
gering a coup. Shortly before an expected ruling by the Supreme Court,
there were widespread rumors that a reversal of his conviction would
trigger a coup. Top military officers may have feared that Oviedo would
replace them with his own followers if he were elected. Wasmosy himself
showed possible signs of interest in an autogolpe, perhaps engineering a
delay in presidential elections; there were also indications that the
government might simply dissolve the Supreme Court and the Supreme
Court of Electoral Justice if their rulings favored Oviedo. In response,
the US stated that “any interruption in the constitutional order would
be severely criticized by the rest of the hemisphere.”62 MERCOSUR
members pointedly referred to a newly adopted commitment, under-
taken in response to the previous crisis in Paraguay, under which a
member may be suspended if there is a “rupture or threat of rupture in
[its] democratic order.”63 On April , , however, the Supreme
Court affirmed Oviedo’s conviction. The next day the Supreme Court
of Electoral Justice disqualified him from running.

Oviedo’s role in politics was far from over, however. His running mate
Paul Cubas Grau was named the Colorado’s party candidate and was
elected on May , , on a slogan of “Cubas president, Oviedo to
power.” Three days after taking office on August , , Cubas com-
muted Oviedo’s sentence, plunging Paraguay into another crisis. Cubas
claimed the power of commutation under Article  of the
Constitution and provisions of the Military Penal Code.64 Legislators
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from all parties (including the divided Colorado party) called the action
illegal, and both chambers of the National Congress condemned it. The
candidate Cubas had defeated termed the commutation a “juridical coup

d’état” and a “true legal coup d’état.”65 Cubas’s opponents argued that the
commutation power could be exercised only after the Supreme Court
had first submitted a “report,” and sought a ruling from the Court on
the legality of Cubas’ action.66 Still, the military tribunal that had con-
victed Oviedo – newly staffed with Cubas appointees – vacated Oviedo’s
sentence. On September , , the Supreme Court annulled the mil-
itary court’s order, amidst predictions that Oviedo would soon attempt
a coup.

 Ecuador

Ecuador had its own constitutional crisis in February  (one of many
since its return to civilian rule in ),67 when Congress removed
President Abdalá Bucaram Ortiz, who had been elected in .68

Bucaram’s earlier history, including his time as mayor of Guayaquil
from  to , suggested that both populism and corruption might
distinguish his ascension to power. In his brief presidency, however, he
cast aside the former while assiduously pursuing the latter. Like
Fujimori, Bucaram soon implemented the very austerity programs that
he had rejected in his campaign. Unlike Fujimori, he cultivated a theat-
rical image worthy of his nickname “El Loco.”

A forty-eight-hour general strike was called for February , , to
demand Bucaram’s ouster for his austerity policies and corruption.
Participation was near universal; civic groups, labor unions, religious
groups, and even the Chamber of Commerce urged support. Three of
the five previous presidents elected since the return to civilian rule called

 Democracy and inter-State relations

65 “PLRA Says Oviedo’s Release ‘Illegal’,” BBC Summary of World Broadcasts (Aug. , ); “Cubas
Faces Impeachment for His Crony’s Release,” Inter Press Service (Aug. , ).

66 “Oviedo Freed,” The Economist (Aug. , ), ; “Legislators in Paraguay Move Against
President,” N.Y. Times (Aug. , ), A. See Paraguay Const. Art. () ()(“Based on
reports by the Supreme Court of Justice,” president “may pardon or commute sentences”).
Presidential Decree  asserted, to the Court’s apparent surprise, that the reporting requirement
had been satisfied.

67 Catherine M. Conaghan, “Loose Parties, ‘Floating’ Politicians, and Institutional Stress:
Presidentialism in Ecuador, –,” in Linz and Valenzuela, eds., The Failure of Presidential
Democracy, supra note , p. .

68 For background, see Carlos Larrea and Liisa North, “Ecuador: Adjustment Policy Impacts on
Truncated Development and Democratisation,” Third World Q.  (), ; Carlos de la Torre,
“Populism and Democracy: Political Discourses and Cultures in Contemporary Ecuador,” Lat.
Am. Persp., () (May ), p. .



for Bucaram’s ouster. In response, the Defense Minister, a general,
announced that Bucaram had declared a state of emergency. Vice
President Rosalia Arteaga Serrano charged the President of Congress,
Fabian Alarcón, with planning a coup, and there were rumors that he
would be arrested and Congress dissolved. Bucaram later asserted that
army commander General Paco Moncayo sought to make himself pres-
ident, in reaction to Bucaram’s opposition to arms purchases and to his
efforts to negotiate a peaceful settlement of Ecuador’s border dispute
with Peru. At Bucaram’s request, Secretary-General Gaviria flew to
Quito on February . Noting “the language of confrontation” then
being used, Gaviria voiced “fear that this . . . [would] set back democ-
racy in Ecuador.”69

The next day, February , Congress voted to remove Bucaram for
“mental incapacity” under Article  of the Constitution, rather than
impeach him under Article (g), which would have required the legis-
lators to find that Bucaram had committed treason, bribery, or another
grave affront to the national honor. Displaying the same thoroughness
that Serrano and Fujimori had shown in their autogolpes, Congress also
removed the attorney-general, the comptroller, and the members of the
Constitutional Court.

Bucaram called the vote an attempted coup by Congress and fled to
Guayaquil. A political crisis quickly engulfed Ecuador as three people
laid claim to the presidency: Bucaram, Alarcón, and Arteaga. Congress
voted Alarcón the interim president the evening of February , while
Arteaga proclaimed herself Bucaram’s successor in the early morning
hours of February . Despite concerns that the military might resolve the
crisis by staging a coup, however, the reaction of the OAS and the inter-
national community was relatively muted. The Permanent Council did
not meet. The US (whose ambassador had openly criticized Bucaram’s
government for “pervasive corruption” a week before70) called for
respect for the “country’s legal and constitutional order,” but did little
else. One US official was quoted as explaining, “the law is ambiguous
. . . It’s not for us to tell the Ecuadorean people how they should inter-
pret their constitution.”71
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The Ecuadorean military was less modest, and settled Bucaram’s fate
by announcing on February  that it no longer recognized him as
President. Under pressure from the military, Ecuador’s political leaders
negotiated a solution in which Arteaga would be sworn into office, until
Congress could elect an interim president, who would in turn call an
election in . The day after she was sworn in, however, Arteaga
apparently had second thoughts, asserting that the constitution did not
allow Congress to elect an interim leader. On February , she backed
down and Congress approved Alarcón as interim president.

A referendum held on May , , approved Bucaram’s removal
and Alarcón’s appointment. The referendum also authorized the crea-
tion of a Constituent Assembly to undertake constitutional reform.
Headed by former President Osvaldo Hurtado, the Assembly itself
proved a source of constitutional instability, including an incident when
some members of the Assembly were accused of developing a plan to
have it dissolve Congress, dismiss President Alarcón, and replace him
with Hurtado. At the end of April , the Assembly decided to extend
its mandate a week beyond its term, which was to end on April . The
government declared that the Assembly had no power to do so; the
Assembly responded by proclaiming its supremacy over all the other
branches of government.

Bucaram’s political fortunes later briefly rose again through his
support of Alvaro Noboa, a wealthy businessman running for president
on a populist platform. Noboa had close ties to Bucaram, and many of
his supporters treated the prospect of Noboa’s victory as portending a
return to power on Bucaram’s part. He lost a close run-off election on
July , , to Jamil Mahuad, the mayor of Quito.

    

The Santiago Commitment has worked in the sense that there has been
no successful classic military coup since its adoption. But claims of
success must be qualified. The military still often plays an important role
behind the scenes. More perplexingly, in Guatemala, Paraguay, Bolivia,
and elsewhere, former military dictators have sought or attained power
by amassing support within the electorate rather than massing tanks in
front of the presidential palace. Is it the ultimate triumph of democracy
that former dictators now accept the ballot box as the only road to office?
Or is it a sign that constitutional democracy in those countries is simply
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the continuation of caudillismo by other means?72 Signs of a trend
towards election of candidates who stand in for others effectively barred
from running – as happened in Paraguay, and nearly happened in
Guatemala and Ecuador – suggest that personalism retains a strong grip
on politics.

Further, the OAS’s response has been tepid at times. While that weak-
ness might stem from the failure in Resolution  or the Protocol to
mandate a response,73 the more fundamental problem is that the OAS
has never been a particularly strong organization, and other members’
suspicions or fears of US domination may keep it that way. In addition,
other foreign-policy aims of the US and other member States may often
preclude firm action.

Finally, other factors might have produced the same outcomes
without the Santiago Commitment. On the domestic level, business
groups may become uneasy with the tendency of some military
regimes to become corrupt or too assertive in the management of the
economy. Militaries may view acceptance of constitutional democracy
as a desirable way to secure international and domestic legitimacy
while pinning blame for economic mismanagement on civilians.74

Internationally, other actors have played a key role at different points –
as when the Security Council authorized military force against Haiti’s
dictators.

If the Santiago Commitment is notable for its qualified successes, it is
also remarkable for another, less obvious effect. The OAS record shows
a surprising willingness on member States’ part to venture into questions
of constitutional design, far more so than the Secretary-General’s
defense of his silence over the firing of the Peruvian justices might lead
one to believe.75 To be sure, the OAS and its members have acted at
times as if constitutional questions were purely internal matters. As
noted, when Bucaram was removed, the US at first said that only
Ecuador could interpret its constitution. When the Guatemalan Vice-
President’s bid for power was contested, a State Department official
maintained only that “[t]he United States is not in a position to
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intervene in that constitutional dispute.”76 The OAS itself took no posi-
tion on those matters. Paraguay’s Foreign Ministry pointedly (if self-
servingly) responded to international criticisms of the commutation
of Oviedo’s sentence by declaring that “the president’s constitutional
prerogative to commute penalties . . . falls within . . . [Paraguay’s] domes-
tic jurisdiction.”77

These statements do not reflect a general view that constitutional
interpretation is an internal matter. In other cases the US or interna-
tional organizations have been quite willing to engage in just such inter-
pretation. For example, when Alarcón appeared to reconsider his pledge
to hold presidential elections in Ecuador in , the US embassy pub-
licly stated that it expected “the elections to take place in .”78

Reversing its earlier hands-off approach, in March  the State
Department called Bucaram’s removal “constitutionally debatable,”
asserting that “[it] cannot be seen as having strengthened democracy in
the Americas, or be taken as a precedent elsewhere.”79 Similarly, the US,
the OAS, and MERCOSUR made it clear that they would regard any
resignation by Wasmosy under military pressure as incompatible with
Paraguay’s constitutional order, and supported Wasmosy’s “constitu-
tional right” to dismiss Oviedo. When Aristide criticized the UN mission
for failure to disarm paramilitary groups and urged people to help police
disarm “the big men with heavy weapons,” the head of the UN mission
replied: “The Constitution and the law say that it is the police who are
responsible for keeping order, and not self-declared volunteers who say
they are.”80

If the Santiago Commitment becomes the occasion for granting legit-
imacy to what previously would have appeared off-limits – interpreting
other countries’ constitutions – what effect will that have on efforts to
promote democracy in the hemisphere? The question is worth investi-
gating because, as section  makes clear, the events to which the OAS
has responded are not always sharply distinguishable from ongoing con-
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stitutional struggles for power. I will approach the question in terms of
the two aspects of democracy set out earlier: constitutional design and
participation.

A Constitutional design

If the OAS were to take the Santiago Commitment as the basis for a
regular practice of interpreting other countries’ constitutions, one
methodology would be to specify a transnational constitutional law – i.e.,
substantive principles of constitutional law that are necessary for consti-
tutional government anywhere. A second approach would be to insist on
constitutional fidelity – to let States design whatever constitutional, dem-
ocratic order they wish (at least within certain broad parameters), but to
insist as a matter of international law that they respect that order.

The OAS’s practice over the years does not decisively favor one over
the other. Consider the United States’ position on Oviedo’s candidacy.
In September , it pronounced his candidacy “non-democratic.”81

That statement appeared to rest on a view that election of coup leaders
is inconsistent with democracy rather than on any particular provision
of the Paraguayan constitution. Thus it might seem to reflect a tenet of
some implicit transnational constitutional law: Coup leaders should be
barred from taking office, even by election. Yet in April  the US sig-
naled it would respect whatever the Paraguayan courts determined as to
his candidacy, an approach that more closely resembles constitutional
fidelity. Since the record of implementing the Santiago Commitment
does not reveal a definitive tilt in favor of either approach, it will be
useful to explore both.

 Transnational constitutional law

One might attempt to work out the substance of constitutional democ-
racy deductively or inductively. An example of the former is the 
Declaration of Santiago, affirming representative democracy as the
favored form of government in the hemisphere. The Declaration lists
some essential attributes of democracy, including elections, the rule of
law, separation of powers, fixed terms of office, a free press, individual
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rights, and economic development to provide humane living condi-
tions.82 The Declaration appears to be the OAS’s single most compre-
hensive resolution on representative democracy.

Many other international law sources might supplement this defini-
tion. The Document of the Copenhagen Meeting of the CSCE (now
OSCE) refers to free elections at reasonable intervals, a representative
government under the rule of law, a “clear separation” of parties and
State, civilian control of the military, publicly adopted legislation, indi-
vidual rights, and guarantees of judicial independence.83 In May 
the OAS urged Peru to return to democracy “within the framework of
respect for the principle of separation of powers and the rule of law.”84

Human rights treaties typically guarantee the right to vote and take part
in public affairs, together with other rights arguably essential to democ-
racy (e.g., freedom of expression, an independent judiciary, protection
against arbitrary government action).85

Drawing on these and other instruments and practices, Morton
Halperin and Kristen Lomasney argue that a global “Guarantee
Clause” modeled after Article , section  of the US Constitution is
emerging.86 The framers, they point out, considered the establishment
of a monarchy in any one State to be incompatible with the union. They
argue that the international community has similarly come to regard
violations of constitutional democracy as incompatible with the global
order – so much so that there is a duty to intervene.

Unfortunately, any attempt to deduce specific features from a general
requirement of constitutional democracy is likely to be reasonably con-
testable. The debate over whether parliamentary or presidential regimes
are preferable is one example.87 The Copenhagen Document takes no
position on that debate, saying only that the executive should be
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“accountable to the elected legislature or the electorate.”88 Given the
wide range of possibilities – Bolivia, for example, has effectively evolved
into a hybrid of presidential and parliamentary systems – it is hard to
imagine how any such specification could be possible.89 Similarly, the call
to define “republican government” under the Guarantee Clause must
be answered either with sonorous generalities or with proposals that
would require the federal government to make all sorts of detailed and
controversial judgments about State governmental structure.90

One might instead take an inductive approach, as the Inter-American
Commission on Human Rights appeared to do in ruling that
Guatemala’s refusal to allow Ríos Montt to run for president did not
violate Article  of the American Convention, which guarantees the
right to participate in government. There was, it found, a “customary
constitutional rule with a strong tradition in Central America” that
excluded coup participants from running for president. Closely examin-
ing a number of Latin American constitutions, it concluded that “any
constitutional system of law possesses the right to make its operation
more effective and to defend the integrity of its citizens’ rights” by lim-
iting eligibility for high office.91

This method might seem to allow for both specificity and regional
variation. Yet the same potential for reasonable difference that plagues
a deductive approach would undercut an inductive one as well. Why
should a given “customary norm” of constitutional law be imposed on
one State simply because many other States (even those in the same
region) have adopted it? Moreover, an inductive approach can be egre-
giously misleading if the full context is not considered. Thus the
Commission cited a  treaty among Guatemala, El Salvador,
Honduras, Nicaragua, and Costa Rica as evidence of a regional custo-
mary constitutional norm.92 Article  of that treaty obligated the parties
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to deny recognition to another government not only when it came to
power by a coup, but also when the elected president had earlier been
involved in a coup or was related to a coup participant, or took office
despite being “expressly and unquestionably disqualified by the
Constitution.”

In the abstract this provision might support an international law norm
barring coup leaders. But the Commission gave no real consideration to
the fact that the  treaty was promulgated amidst efforts to achieve a
Central American federation. One might well expect such treaty obliga-
tions to be more intrusive than would otherwise be the case, making its
application to States not seeking such a union problematic. Nor did the
Commission consider the strong US influence in bringing about the con-
ference that produced the treaty, or US actions that in the eyes of many
Central Americans had recently compromised two of the participants’
sovereignty with canal-related treaties. That might raise questions as to
whether the tradition the Commission found was indeed Central
American.93 If an inductive approach were to have any chance of
working, then, it would have to be carried out with careful attention to
social, political, economic, and legal contexts.

 Constitutional fidelity

An alternative would be simply to insist that States remain faithful to
whatever constitutional order they design (including prescribed methods
of changing that order). This approach might seem to allow for a stan-
dard that both respects legitimate variation and offers concrete guid-
ance. To some extent the OSCE takes that approach with regard to
public emergencies. Not only must specific treaty requirements be satis-
fied, the State’s own internal restrictions must be followed as well: “A de

facto imposition or continuation of a state of public emergency not in
accordance with provisions laid down by law is not permissible.”94

Even this more modest approach is problematic. It runs counter to the
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Inter-American Court’s treatment of a State’s adherence to constitu-
tional norms as a domestic matter.95 It might also appear to run counter
to at least some practice by the OAS. For example, Peru now has a sig-
nificantly different (and more authoritarian) governmental structure, as
well as a new constitution. Neither would have happened without the
suspension of Congress and the courts – an action that Fujimori himself
proclaimed to be at odds with the constitution in force at the time. Yet,
in contrast to Guatemala, the perpetrator of the Peruvian autogolpe

remains in office. Having bestowed its approval on Peru in December
, the OAS might be hard pressed to argue for unbending adherence
to constitutional requirements.

The Peruvian example points to what is the most serious problem with
simply requiring that democracies adhere to their own constitutional
orders. An insistence on constitutional fidelity raises practically all the
same issues that would arise in an effort to develop a transnational con-
stitutional law – particularly if one acknowledges that constitutionalism
requires more than straightforward readings of, and adherence to, a con-
stitutional text. An analysis of the OAS’s experience in implementing
the Santiago Commitment show how problematic an insistence on fidel-
ity can be.

First, the conclusion that any given autogolpe is illegal is not inesca-
pable. To be sure, the Peruvian constitution of  appeared to deny
the president the power to suspend the Senate or the judiciary, and to
limit his power to suspend the Chamber of Deputies to certain specific
circumstances.96 Moreover, Fujimori and Serrano both made it clear
that they were suspending the constitution. But not all future dictators will
announce their actions in such helpful terms. And it would not be
implausible for an executive to claim a power to suspend the powers of
other organs consistent with the constitutional order. Serrano claimed
that the constitution permitted him to suspend it, citing Article , which
provides that the constitution “will not lose its validity and effectiveness
regardless of any temporary interruptions resulting from situations
involving force.”97 He had not, he insisted, abolished the constitution.98

To be sure, Guatemala’s Supreme Court of Justice called Serrano’s
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actions a “flagrant violation of the Constitution”; the day after the auto-
golpe de León, then the human rights ombudsman, specifically rejected
Serrano’s reliance on Article .99 But how legitimately could the OAS
or its members claim to resolve the dispute, given the complexity of any
particular constitutional tradition? Enormous shifts have taken place in
the relations between the US President and Congress and between the
federal government and the states. The constitutional text appears to
require that treaties be submitted to the Senate for ratification, whereas
in practice treaties and their equivalents are also entered into by the
President alone, or by the President with the approval of both houses of
Congress. These changes cannot be traced to some particular amend-
ment or amendments to the constitution. Should we celebrate a living
constitution or lament a “constitutional coup d’état”?100 For that matter,
are formal amendments even necessary? Perhaps changes can be
effected by “a mobilized majority of American citizens hammer[ing] out
a considered judgment on a fundamental matter of principle,” self-con-
sciously rejecting the Article  amendment procedures.101

Ecuador’s crisis provides a second example. Did Bucaram’s removal
for mental incapacity violate the constitution? There was no serious sug-
gestion that he was in fact mentally ill or disabled. Still, a former Vice-
President argued that a “declaration of ‘mental incapacity’ for the
President does not necessarily refer to craziness as such, but the spirit or
letter of the Constitution refers to the loss of faculties to carry out the
post.”102 His interpretation was not unprecedented. Manuel Estrada
Cabrera, reconfirmed as president of Guatemala three times in rigged
elections throughout a dictatorship that lasted from  to , was
ousted when his former allies in the Guatemalan Assembly abandoned
him in response to a domestic crisis and pressure from the United States.
Their chosen means was to declare him mentally incompetent.103 In
February , after an impeachment effort failed, some members of
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Argentina’s congress considered attempting to remove President Isabel
Perón on grounds of incapacity.104 Representative Gerald Ford once
offered a sweeping approach to the US Constitution’s reference to “high
Crimes and Misdemeanors”: it means, he said, “whatever a majority of
the House of Representatives considers it to be at a given moment in
history.”105

A key question in such cases is how independent other branches will
be of the legislature. That the Ecuadorean Congress would prefer a
broad interpretation of its powers should not have come as a surprise.
In  alone, Congress had impeached three members of the Supreme
Court over their decision in a case involving the social security system;
removed the Finance Minister for alleged corruption; and forced the res-
ignation of the Vice President. There may be reasons for criticizing
Congress’s removal of Bucaram, but anything resembling a textual
approach will provide only limited help in articulating them.

The succession of crises in Paraguay provides a third example, one
that shows the difficulty of distinguishing between easy textual cases and
others. It might be tempting, for example, to view the scope of the pres-
ident’s constitutional power to commute a sentence as largely a matter
of domestic interpretation – it would not after all be automatically clear
to an outsider what exactly Article () requires by way of prior
“reports” from the Supreme Court – while taking it as obvious that the
president has the power to remove the head of the military. Indeed,
Article () gives the president the power to “appoint and remove”
military officers.106 This reading may well be the most reasonable and
democratic-spirited, but it does not follow inevitably from the text. For
example, the same article makes the grant of rank above colonel subject
to Senate approval. Might that imply a necessity of Senate concurrence
in the removal of generals, an act which necessarily deprives them of
their rank?107

Similarly, it was widely assumed that if Wasmosy had acceded to
Oviedo’s call that he resign, constitutional democracy would have been
disrupted. Suppose, however, that Oviedo’s real aim had indeed been a
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golpe blanco – using military power to force out the President and replace
him with the President of the Senate. It may seem obvious that for the
military to decide which elected official will be president (even an offi-
cial third in line for the presidency) violates the constitutional order.
Indeed, at the suggestion of the Brazilian ambassador, Congress
approved a resolution that it would not recognize any resignation of
Wasmosy or his Vice-President on the ground that a forced resignation
was invalid.108 But then why is it not equally obvious that the constitu-
tional order was breached by the military’s role in the succession crises
in Guatemala and Ecuador? De León became President of Guatemala
because the military, in the face of broad opposition to the autogolpe,
forced Serrano from office and quashed Vice-President Espina’s bid for
the presidency. The only real question in Ecuador’s succession crisis was
whether the military’s role would take the form of a coup or behind-the-
scenes influence and intermediation. We might distinguish the cases by
the degree of influence, or judge whether that influence was brought to
bear in ways that might contribute to democratic government in the long
run; but nothing like a textual approach will draw that distinction for us.

Fourth, the powers and term of the Haitian presidency are far from
evident simply from the text. For example, it was often taken as obvious
that President Aristide’s term would expire five years after he took office
in February , because the Haitian constitution provides for a five year
term.109 Indeed, the US required Aristide to promise not to extend his
term beyond February .110 Yet Haiti’s constitution does not provide
for the military to force the President into exile and prevent him from car-
rying out his electoral mandate. The failure to extend Aristide’s term
beyond February  effectively rewarded the military and the elite that
supported it for the coup, and deprived the vast majority of Haitians of
the effective leadership of the one individual they most supported. In
fact, there was significant support within Haiti for Aristide to extend his
term by the amount of time he spent in exile.111 Similarly, when the
impossibility of holding parliamentary elections in December  –
soon after Aristide’s return – resulted in their being delayed until June
, Aristide was left to rule without any parliament for a time. Would
it have been a greater violation to extend the terms of the legislators?
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One might reply that Haiti’s history creates real concern that a leader
might win an election and then find one way or another to stay in office
indefinitely. Further, with the abolition of the military, there was no need
to deter future generals from staging coups. Finally, one might argue, it
was important to have a transition from one elected president to another
to consolidate democracy.

Resolving these questions requires a careful weighing of the harm to
democracy from eviscerating Aristide’s presidency against the dangers
of extending his term. The need to make such judgments cannot be
avoided by broad admonitions to respect the text without considering
the context, including violations as blatant as a coup. The unavoidabil-
ity of such judgments undermines any claim that Haiti’s constitutional
order was simply “restored.”

The long political impasse that has deprived Haiti of a prime minis-
ter since June  provides a final example. Parliament has repeatedly
declined to ratify nominees submitted by President Préval. Some
Haitians have argued that so long as a presidential nominee meets basic
requirements of eligibility (e.g., citizenship, residence, age), parliament
is constitutionally required to confirm the candidate. That is one pos-
sible reading of the constitutional requirement that “the President’s
choice must be ratified by the Parliament.” Another is that whomever
the president nominates must secure parliament’s consent before taking
office. The underlying issue, of course, is the relative power of the pres-
ident and the legislature.112

The inability of a straightforward textualism to tell us when a consti-
tutional order has been breached does not make constitutional interpre-
tation a meaningless exercise. The problem is that it is too meaningful.
To decide whether a State has adhered to its own internal order requires
venturing into fundamental – and contested – questions about the kind
of order it should have. Interpretation, in short, is a form of constitutional
design.

 Discretion in constitutional design

Not surprisingly, then, the OAS and its members have not made any
definitive choice in favor of either transnational constitutional law or con-
stitutional fidelity. Whatever approach comes to predominate, it seems
clear that States will tend to accord each other significant discretion: there
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can be no a priori specification of constitutional design for all States at all
times. In turn that implies that the OAS and its members will have the
opportunity to exercise discretion as they protect or restore constitutional
governments elsewhere. What that opportunity portends for the partici-
patory aspect of democracy is the remaining question.

B Participation and constitutional design

Constitutional structures can be designed to foster or discourage popular
participation in varying degrees. In part, there may need to be limits on
the majority in order to protect individual rights. There is almost always
likely to be more at stake in the design of constitutions, however. The
US experience is instructive. Jennifer Nedelsky has argued that,
although genuinely committed to democracy, the framers assumed that
there would always be a propertyless majority. That majority, they
believed, would constantly threaten the security of the propertied elite
even though, in the framers’ view, any significant redistribution of prop-
erty (e.g., through debtor relief laws) would harm everyone over time by
undermining the development of a national economy. The belief that it
was impossible to rely indefinitely on persuading the majority to refrain
from undermining the security of property profoundly influenced their
design of government. The framers sought at every turn to minimize the
effect of popular participation, creating multiple layers of government,
large election districts, and indirect, staggered elections. “The message,”
Nedelsky writes, “would be that ordinary people were not the sort to
understand the issues of politics. They were competent only to grant or
withhold their consent, approve or reject the actions of an elite.”113

One might see a similar dynamic at work in regard to current ques-
tions of constitutional design. As the framers had a vision of commerce
and manufacturing over agriculture as the main engine of growth, so
today civilian elites and the military within Latin America have their
own prescription for development. Along with decisionmakers in the US
and international financial institutions, they are typically committed to
the structural adjustment programs promoted by Western donor coun-
tries and international financial institutions. In their view these pro-
grams, with features like privatization, eliminating price controls and
supports, cutting welfare spending, decreasing tariffs and barriers to
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international capital flows, and reducing labor rights, will produce the
conditions for long-term economic growth.114 These elites, moreover,
appear equally committed to representative democracy both as a matter
of ideology and self-interest; the rule of law is important both to busi-
ness investment and to human rights.115 Reconciling these two commit-
ments is not a simple matter for elites that assume that an impoverished
majority would, if given the opportunity, reject structural adjustment
programs because of their harsh effects or undermine them by failing to
support them consistently. The result is a conception and practice of pol-
itics that downplays popular participation.116

The intersection between participation and constitutional design can
take many forms, some of which seem more amenable to democracy
than others. Take the general question of the role of the state in eco-
nomic life. Privatizing enterprises and reducing regulations may reduce
the ability of a democracy to respond to popular mandates; thus neo-
liberal restructuring may limit sharply the significance of popular par-
ticipation. One sign of those limits is that while the range of candidates
for high office now spans conventional politicians, former dictators, self-
styled populists, erstwhile theoreticians of the left, and even former guer-
rillas, policies implemented by elected governments in Latin America
typically have strong similarities in their acceptance of some variation
on the standard package of neo-liberal reforms – even when, as in
Ecuador and Peru, the candidates were elected on a platform rejecting
such policies. A politics in which very little is up for grabs is not the
strongest basis for consolidating democracy.

A second intersection can be found in the question of executive
powers and term limits. Term limits may undercut an executive’s power
by precluding an indefinite stay in office. Yet in the context of broad
decree powers (as in the case of Ecuador), their consequences can be
quite different. Osvaldo Hurtado, president from –, saw little
need to consult Congress or persuade the people in implementing an
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austerity program, hoping only that the people would come to see the
benefits of his policies over the long run:

You can imagine what would happen if I would have subjected economic policy
to debates within the party! No political party would have ever approved of the
kind of economic policy I undertook . . . I did not want economic policy in the
hands of people who would politicize it. Economic policy is so difficult,
complex, and costly (in political terms) that I did not want an opposition to form
to the policy because it was directed by party people.117

Thus term limits are deeply ambiguous. One would expect this ambigu-
ity to affect the reaction of other member States to “continuismo” – evi-
denced in the (sometimes unsatisfied) desire of the presidents of Brazil,
Peru, Panama and possibly Argentina to overcome constitutional limits
on reelection. Their response is likely to be influenced as much by con-
cerns over what enhanced participation would mean for the ability of a
president to carry out structural adjustment programs as by a desire to
limit continuismo.

Haiti shows that questions of constitutional design and participation
could not be avoided by confining the Santiago Commitment to classic
military coups. Consider two ideas that one might take deductively to be
essential elements of a constitutional democracy: a balance of power
and the rule of law. It would be hard to dispute these general principles.
In seeking to restore Haiti’s elected government, however, the US
unavoidably went well beyond them. Interestingly, viewed as a matter of
constitutional design, its actions appear contradictory; taken as an
example of a tendency to resolve questions of constitutional design in
ways that minimize the perceived threat that popular participation
might pose to the economic policies the US would like to see imple-
mented, its actions appear more consistent.

Thus during Aristide’s exile and after his return, the US often pres-
sured him to agree to work more closely with the legislature. It urged him
to adopt policies more in line with what the legislature would want, and
draw members of the government more broadly than from his own
party. It also urged him to prevent or discourage his supporters from
mobilizing to pressure the parliament. In effect, the US sought to make
Aristide’s return to power dependent upon a particular balance of
power between the executive branch and the legislature, one that would
limit Aristide’s scope of action.

The US, however, has not shown any general preference for strength-
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ening legislatures at the expense of executives. While it has tended to do
so in certain contexts,118 it has been quick to discard the preference in
others. When de León used a demand for the mass resignation of the
Guatemalan legislature and Supreme Court as a way of forcing out
sixteen legislators, the US and the OAS did not condemn him. Nor did
they do so when, as a January  referendum neared, he publicly
hinted that he would carry out his own congressional purge if the voters
rejected his proposed constitutional reforms. Even de León’s threat to
bring the Guatemalan people to the streets to force the “cleansing” of
the legislature evoked no condemnation from the US government. And
there was no condemnation from the US when, shortly thereafter, he
threatened to “appeal to the people” if the Guatemalan Congress pro-
ceeded with charges against him of ignoring judicial orders.

Indeed, if “disputes in parliament are the lifeblood of democracy,” as
Secretary of State Albright remarked,119 the US has seemed most
content with a particularly anemic version of parliamentary democracy
since democracy was restored. One result – and perhaps one of the
causes – of the parliamentary paralysis that currently plagues Haiti has
been the absence of serious debate over privatization. Aristide did little
to promote such a debate after his return, and his governments took the
necessity of implementing neo-liberal reforms as a given.120 Whether he
could have chosen differently is unclear. He was under great pressure
from the US and other lenders and donors to implement such a
program. In October , for example, when Aristide was still presi-
dent, hints that the government was less than fully committed to privat-
ization led the US to withhold aid to Haiti, provoking a run on the
Haitian gourde and a political crisis that resulted in the resignation of
Prime Minister Smarck Michel.121

In any event, it would be pointless to criticize the US for failing to have
the same policy on struggles between legislatures and executives every-
where. No one balance of power between the executive and the legisla-
ture can be labeled the only democratic one. In fact, even now there is
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no “presidency” or “legislature” in Haiti in the meaningful sense of
long-established institutions with particular histories and relationships
between them. De León’s continuing struggles with the Guatemalan leg-
islature equally demonstrate the institutional fluidity that marks the early
stages of any effort to establish a constitutional government. Ecuador’s
continuing fights between the executive and the legislature show that
even in their most extreme form – e.g., impeachment – the conflict can
be endemic. Similarly, the obvious need to ensure the physical safety of
members of parliament cannot translate into a general ban on popular
mobilization to pressure it. Demonstrations are as much a part of
democracy as are parliamentary debates and contests between the pres-
ident and the legislature.

Particularly viewed in light of its insistence that Aristide step down in
February , the United States’ actions are best understood as a pref-
erence for a constitutional design that minimized the dangers that
popular participation might pose to privatization and other reforms.
The US viewed Aristide as a radical with little desire to carry out such
reforms. The legislature during Aristide’s term was widely perceived to
be more conservative, having been elected with much less of a popular
mandate than Aristide himself received.122

In context, then, there was no contradiction between forcing Aristide
to agree to work more closely with the legislature while simultaneously
attempting to head off a serious legislative debate over economic policy:
They were two means to the same end. Or, in Nedelsky’s terms, they
reflected a view that treated ordinary people “formally as the foundation
[of] and, in practice, as a problem” for democracy.123 By creating a sense
that it makes little difference who is elected, the implementation of this
view has likely made no small contribution to the near collapse of inter-
est in voting for parliamentary seats in Haiti.

 

In adopting the Santiago Commitment, the OAS determined that no
military should ever displace a constitutional government. In those
terms it has so far succeeded. Equally interesting, member States, par-
ticularly the US, appear to have taken the Santiago Commitment as the
basis for offering their own interpretations of other members’ constitu-
tions.
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Of course, the question of what in fact motivates State actions is
complex. When the US insisted that Aristide leave office in February
, it may have done so simply because it wanted him out of power
sooner rather than later, and believed that framing its position in terms
of the Haitian constitution would be the most diplomatic approach.
When the US cast doubt on the validity of Bucaram’s removal, its asser-
tion may have simply represented a calculation, phrased in terms of
Ecuadorean constitutional law, as to what best promotes stability in
Latin America. Still, whatever States’ motivations may be, the practice
itself can have an impact. The willingness of the Inter-American
Commission to pronounce on constitutional matters in Guatemala and
Peru might reflect in part the legitimacy granted the practice by the
Santiago Commitment.

Whether this development is to be welcomed remains to be seen. The
history of anti-democratic intervention by the US in Latin America and
the Caribbean gives reason for concern. Further, while it would be pre-
mature to draw firm conclusions about how States will behave, the pre-
vailing wisdom about both structural adjustment and majorities’
willingness to approve it at the polls may tend to push States towards
interpretations that minimize the participatory aspect of democracy,
though of course the actions of the OAS and its members are only one
factor in the design of a given State’s constitutional order.

Still, the dilemma is unavoidable. To reject entirely the legitimacy of
international interpretation of other countries’ constitutions is to reject
the Santiago Commitment itself. As Haiti shows, any implementation of
the Santiago Commitment, even in response to military coups, inevita-
bly entails some willingness to tell a State how to interpret its own basic
law. The question is one of degree. The more undemocratic a domestic
act appears to be, as in the case of a coup, the easier it may be to
condemn it, because we may assume that the international community
is protecting the popular will (though majorities may sometimes choose
authoritarian rulers). Conversely, the more the break appears to be a col-
orably interpretive act by an official or body with some electoral legiti-
macy, the greater will be the perception of intrusiveness if the
international community responds.

If anything is clear, it is that OAS members are not likely to answer
the Secretary-General’s musings about the scope of the Santiago
Commitment with “an agreement between member countries to point
out clearly which actions beyond military rebellions the OAS should
consider a break of constitutional rule.” From States’ perspective, the
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danger is that any such undertaking would provide a standard by which
to criticize them as they interpret other countries’ constitutions. This
concern might suggest that human rights NGOs and less political inter-
governmental actors like the Inter-American Commission should set out
to create such detailed guidelines on their own.

That would be a mistake. Constitutional design is too fluid, too tied to
each country’s own history, culture, politics, and economics, to make
such a venture successful, at least beyond broad generalities that would
provide little guidance. A more varied approach would be preferable.
Substantively, it might be useful to push the OAS to extend the Santiago
Commitment beyond coups and autogolpes to a few selected problems
that pose threats to constitutional democracy on a recurrent basis. For
example, given that more than a few elected presidents have trans-
formed themselves into dictators, it might not be desirable to deem all
questions relating to eligibility for the presidency beyond the scope of the
Santiago Commitment. That is not to say that human rights advocates
should adopt a simple position on the matter – e.g., in favor of term
limits. Suppose, however, that Fujimori had simply proclaimed that
Article  of the Peruvian Constitution did not bar him from running
for a third term, without involving Congress. The lack of any involve-
ment by the legislative branch might bolster the case that the Santiago
Commitment had been violated.

Institutionally, the danger of greater US intervention into other coun-
tries’ affairs may make it preferable not to place the entire burden of
regional efforts to protect democracy on the OAS. Thus, while not
without their own flaws, sub-regional groups that do not include the US
may prove a useful counterweight; MERCOSUR’s role in Paraguay in
, and its subsequent adoption of its own version of the Protocol of
Washington, provide a good example. The UN and the European Union
(particularly with regard to trade preferences) also have a role to play.

In the end, the Santiago Commitment forces us to consider basic
questions about the nature of international efforts to protect democracy.
That the future will provide new occasions for working out its meaning
is, unfortunately, a fairly safe prediction. Paradoxically, the more the
Santiago Commitment succeeds – the more it helps keep the military in
the barracks – the more subtle and difficult will be the questions it poses.
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Government networks: the heart of the liberal 

democratic order

Anne-Marie Slaughter

The new world order proclaimed by George Bush proved notable pri-
marily for its absence. It was proclaimed, rhetorically at least, as the
promise of  fulfilled, a world in which international peace and secur-
ity were guaranteed by international institutions, led by the United
Nations, with the active support of the world’s major powers. It was a
liberal internationalist prototype of a world government, cast in the
image of domestic political order. Such an order requires a governmen-
tal monopoly on force, a centralized rule-making authority, a clear hier-
archy of institutions, and universal membership.

That world order is a chimera. Even as an ideal, it is unfeasible at
best and dangerous at worst. Many international institutions have a
vital role to play in regulating world politics, but they are destined to
remain servants of their member States more than masters. The
United Nations cannot function effectively independently of the will of
the major powers that comprise it; those powers, in turn, will not cede
their power and sovereignty to an international institution. Efforts to
expand independent supranational authority, from the UN Secretary
General’s office to the Commission of the European Union to the
World Trade Organization, have been carefully circumscribed and
have produced a backlash and a determined reassertion of power by
member States.

The leading alternative to liberal internationalism is “the new medie-
valism,” a “back to the future” model of the twenty-first century. Where
liberal internationalists see States as the primary subjects of interna-
tional rules and institutions, the new medievalists proclaim “the end of
the nation-state.”1 Less hyperbolically, Jessica Mathews describes a
power shift away from the State – up, down, and sideways to supra-State,
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sub-State, and, above all, non-State actors.2 These actors have multiple
allegiances and global reach.

This power shift is in turn part of a larger paradigm shift in optimal
organizational form: from hierarchy to network, centralized compulsion
to decentralized voluntary association. Both shifts are rooted in the
information-technology revolution, in technology that simultaneously
empowers individuals and groups and decenters and diminishes tradi-
tional authority. The result is not world government, but “global govern-
ance.” If government denotes the formal exercise of power by
identifiable and discrete institutions, governance denotes cooperative
problem-solving by a changing and often uncertain cast of concerned
actors. The result is a world order in which global governance networks
link Microsoft, the Catholic Church, and Amnesty International to the
European Union, the United Nations, the Catalonians, and the
Quebecois.

What has been largely overlooked by both sides in this debate is the
emergence of a transgovernmental order: a dense web of relations
among domestic government institutions – courts, regulatory agencies,
executives, and even legislatures.3 A new generation of international
problems – terrorism, organized crime, environmental degradation,
money laundering, bank failure and securities fraud – provide the incen-
tives for such relations. In response, government institutions have
created networks of their own, ranging from the Basle Committee of
Central Bankers to informal links among law enforcement agencies to
cross-fertilization of judicial decisions. They have institutionalized trans-
governmentalism as a mode of international governance.

From this perspective, the State is not disappearing; it is disaggregat-
ing. Government officials and institutions participating in transnational
government networks represent the interests of their respective nations,
but as distinct judicial, regulatory, executive, and legislative interests.
They respond to and interact with the growing host of non-State actors;
they can link up with their sub-State and supranational counterparts.
Disaggregation provides flexibility and networking capacity, while pre-
serving the fundamental attributes of Statehood – links to a defined ter-
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ritory and population and a monopoly on the legitimate use of force.
That is the core of State power, power that remains indispensable for
effective government at any level.

So what has all this to do with democracy and international law? This
emerging transgovernmental order is concentrated among liberal
democracies. It is thus a fundamental dimension of what John Ikenberry
and others have described as the “liberal democratic order” – the set of
relationships among predominantly Western industrialized nations.4

The strongest link between transgovernmentalism and liberal democ-
racy is the capacity for quasi-autonomous activity on the part of differ-
ent government institutions. The norm of separation of powers that is
a basic bulwark of individual liberty in these systems encourages the
development of relatively strong and independent domestic institutions.
Courts, regulatory agencies, executives, and legislatures all have distinct
interests and the means to pursue them, although the balance of rela-
tive power and distinct identity differs in parliamentary and presidential
systems. Further, the presumption of peace among liberal democracies
– not the absence of conflict but the certainty that it will not escalate into
a military confrontation – removes the security threat that has tradition-
ally been the major incentive for adopting a unified foreign policy stance.

More fundamentally, for members of the liberal democratic order
and for many States linked to it, the disaggregated State is the State.
Different government institutions performing their functions at home
and abroad are not simply different faces or facets of some mythical
unitary State; they are the government, both domestically and – increas-
ingly – globally. To enter into treaties requires action by the executive
and the legislature, at least in most countries; ideally the courts will also
be involved in interpreting and applying the resulting treaty obligations.
Customary international law, on the other hand, may involve only the
executive. But disaggregated institutions acting quasi-autonomously
with their counterparts abroad are generating a growing body of rules
and understandings that stand outside traditional international law but
that nevertheless constitute a dense web of obligations recognized as
binding in fact. The result is a new generation of international law –
transgovernmental law – that is a critical component of the liberal dem-
ocratic order and an important element in strategies for expanding that
order.

The liberal democratic order is the core of the Clinton
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Administration’s revision of liberal internationalism, returning it in part
to its Wilsonian roots. The substitution of “enlargement” for “contain-
ment” as the leitmotif of American grand strategy envisions a steadily
expanding community of liberal democracies. To achieve this vision, as
this volume demonstrates, will require reliance on international institu-
tions as well as many non-governmental organizations best encom-
passed by the new medievalist vision. Moving from the realm of heuristic
models to the far more practical exigencies of policy recommendations,
it is immediately apparent that traditional liberal internationalism, new
medievalism, and transgovernmentalism are ultimately complementary:
three paradigms focusing on different parts of the same elephant.

Nevertheless, transgovernmentalism constitutes a critical dimension
of the liberal democratic order that can ameliorate and compensate for
deficiencies in both old and new strategies. For instance, “enlargement”
through embracing specific institutions in transgovernmental networks
can sidestep the often thorny problem of labeling countries wholesale as
democracies or non-democracies. A transgovernmental approach
focuses instead on the nature and quality of specific judicial, administra-
tive, and legislative institutions, whether or not the governments of
which they are a part can be labeled a liberal democracy. Regular inter-
action between these institutions and their foreign counterparts offers
less public and potentially more effective channels for the transmission
of norms of democratic accountability, governmental integrity, and the
rule of law. It may ultimately be possible to disaggregate the many
complex elements of democratic legitimacy in ways that permit more
nuanced and contextual strategies for democratization.

Similarly, the process of interaction among government institutions
from nations around the world helps mediate some of the culture clashes
that seem inevitably to attend a direct focus on defining and promoting
democratic governance. Contrary to Samuel Huntington’s gloomy pre-
dictions,5 existing government networks include courts from Zimbabwe
to India to Argentina and financial regulators of various kinds from
Japan to Saudi Arabia. The functions these institutions perform offer a
vital bridge across cultural boundaries while simultaneously allowing for
broader input into the development of genuinely international stan-
dards.

More generally, transgovernmental mechanisms of liberal democratic
norm diffusion are simultaneously more specific and more inductive
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than the top-down methods of international law. While efforts to define
and legislate “democratic procedures” in various areas will gradually
embed themselves in national consciousnesses over the long term, they
also afford easy targets for nationalist and cultural opposition. A simul-
taneously and equally active effort to strengthen government networks
as a critical horizontal structure of order can complement vertical efforts
and arguably provide a more effective means to the same end.

The challenge, however, is to ensure that government networks are
themselves legitimate modes of global governance. In theory, trans-
governmentalism offers a model of world order that is potentially more
accountable and more effective than either of the current alternatives.
But it is a theory that is likely to prove very challenging to translate into
practice.

On the one hand, traditional liberal internationalism poses the pros-
pect of a supranational bureaucracy, answerable to no one. The new
medievalist vision, on the other hand, depicts individuals answering to
multiple overlapping authorities both above and below current State
governments. It is thus attractive to a wide range of constituencies,
appealing equally to States’ rights enthusiasts and supranationalists. But
it could easily reflect the worst of both worlds. Supranational authorities
may well be too far from the individual to be properly accountable, while
local or even regional authorities are likely to be too close to be properly
neutral.

Transgovernmentalism, by contrast, assumes that the primary actors
in the international system continue to be State actors – the same insti-
tutions that perform domestic government functions. These institutions
exercise the same power as they do at home – the power that makes
government so much more effective than “governance.” Yet transna-
tional and ultimately global government networks offer the same advan-
tages of flexibility and decentralization that NGO and corporate
networks do. Government institutions participating in these networks
interact constantly with these non-State actors, both as regulators and as
targets of lobbying and litigation efforts. They can also forge links with
their supranational and subnational counterparts, creating the potential
for truly global government networks.

But critical questions remain. In practice, are the decisions and deci-
sion-making processes in government networks consistent with basic
liberal democratic values? This question is typically posed as one of
accountability, but courts and regulatory agencies operating at home
are not directly accountable. However, they are subject to a host of
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constraints designed to ensure their actual and perceived legitimacy:
reporting requirements, internal professional norms, carefully specified
decision-making procedures, and opportunities for external review. Do
those constraints operate equally on transgovernmental activity?

These questions can only be posed and answered once actual govern-
ment networks have been mapped and fully understood. In the end,
however, government networks can only be the heart of a liberal demo-
cratic order if they themselves constitute liberal democratic govern-
ment.

  

A transgovernmental order is actually emerging, readily visible to those
whose eyes are not blinkered by traditional “billiard ball” models of
State interactions. Judges, regulators, heads of State, and even legisla-
tures are forging links with their foreign counterparts, links designed to
produce more than cosmetic cooperation. In some instances these
government actors have formed their own institutions, sidestepping
lengthy negotiations and formal treaty ratification procedures in favor of
flexible charters and working rules that permit both selectivity and
speed. Bilateral and plurilateral arrangements also coexist, resulting in
overlapping regulatory networks, negotiating fora, and patterns of judi-
cial and legislative cooperation that encompass different countries in
different issue areas.

A Transnational judicial networks

National and international judges are networking. They are becoming
increasingly aware both of one another and of their engagement in a
common enterprise. Global relations among these judges fall into three
principal categories: cross-fertilization of judicial decisions; active coop-
eration among courts of different countries and between national and
supranational courts in the solution of disputes; and direct communica-
tion on problems of common concern under the auspices of emerging
regional judicial organizations.

 Cross-fertilization of judicial decisions

The most informal and passive level of transnational judicial interaction
is the cross-fertilization of ideas through increased knowledge of both
foreign and international judicial decisions and a corresponding willing-
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ness actually to cite those decisions as persuasive authority. The Israeli
Supreme Court, the German Constitutional Court, and the Canadian
Constitutional Court have long researched US Supreme Court prece-
dents in reaching their own conclusions on constitutional issues such as
freedom of speech, privacy rights or fair process. Young constitutional
courts in Eastern and Central Europe and the former Soviet Union are
now eagerly following suit. The paradigm case in this regard is a recent
decision by the South African Supreme Court.6 In finding the death
penalty unconstitutional under the South African Constitution, the
Court cited decisions from national and supranational courts all over the
world, including Hungary, India, Tanzania, Canada, Germany, and the
European Court of Human Rights.

Why should a court in Israel, India, South Africa, or Zimbabwe cite
a decision by the United States Supreme Court or the Canadian
Supreme Court or the European Court of Human Rights as a consid-
eration in reaching its own conclusion? Decisions rendered by courts
outside a particular national judicial system can have no actual prece-
dential or authoritative value. They can have weight only due to their
intrinsic logical power or because the court invoking them seeks to gain
legitimacy by linking itself to a larger community of courts considering
similar issues.7 In fact, national courts have become increasingly aware
that they and their foreign counterparts are often engaged in a common
constitutional enterprise, attempting to delimit the boundaries of indi-
vidual rights in the face of an apparently overriding public interest and
the boundaries of State power in the face of the conflicting interests of
other States. To take only one example, the British House of Lords
recently delivered a direct rebuke to the US Supreme Court regarding
its decision upholding the kidnapping of a Mexican doctor by US offi-
cials determined to bring him to trial in the United States.8

Nor is such cross-fertilization limited to Commonwealth countries,
though it is perhaps most concentrated there. The South African
Supreme Court looked to both civil and common law systems. The
European Court of Justice (ECJ), which is composed of civil and
common law judges, frequently looks to US Supreme Court decisions,
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as do the German and the Italian Constitutional Courts. Further afield,
the Argentinean Supreme Court has long cited US Supreme Court deci-
sions, for a wide range of propositions. Of particular interest is the way
in which the Argentinean judges have invoked Supreme Court prece-
dents to bolster the legitimacy of their own stand against abuse of State
power.9 In short, the common bond of constitutional adjudication and
the core questions of individual rights versus State power, or individual
responsibilities to one another as members of a constitutional polity,
appear to transcend the borders of very different legal systems.

In the late s, commentators such as Lord Lester and Mary Ann
Glendon remarked on the spread of US constitutional decisions around
the world.10 At the time, this stream of decisions seemed to flow in only
one direction, with the US Supreme Court sharply resisting any consul-
tation, must less citation, of foreign precedents. Indeed, as Justice Scalia
(in)famously declared when presented with evidence of global public
opinion regarding the death penalty, “it is a Constitution for the United
States of America that we are expounding.”11

However, in the late s, the tide is beginning to turn. Justice Breyer
recently challenged Justice Scalia’s position in his dissent in Printz v.

United States, noting that the experience of foreign courts and legal
systems “may nonetheless cast an empirical light on the consequences of
different solutions to a common legal problem.”12 More generally,
Justice Sandra Day O’Connor has been exhorting US lawyers around
the country to pay more attention to foreign law13 and has led several
delegations of US Supreme Court Justices to meet their foreign counter-
parts, first from the French Conseil d’Etat, the Conseil Constitutionnel,
and the Cour de Cassation and most recently from the ECJ, the
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European Court of Human Rights, and the German Constitutional
Court. Following a day-long exchange of views with ECJ members and
the opportunity to attend a hearing, both Justice O’Connor and Justice
Breyer noted their willingness to consult ECJ decisions “and perhaps use
them and cite them in future decisions.”14

Judge Calabresi of the Second Circuit has been even more direct,
urging his US colleagues to join a global trend and pay more attention
to foreign decisions, not only decisions in the same dispute but more
general precedents on point for the simple purpose of learning and
cross-fertilization. In a concurring opinion in United States v. Then, he
argued that US courts should follow the lead of the German and the
Italian constitutional courts in finding ways to signal the legislature that
a particular statute is “heading toward unconstitutionality,” rather than
striking it down immediately or declaring it constitutional.15 In conclu-
sion, he observed that the United States no longer holds a “monopoly
on constitutional judicial review,” having helped spawn a new genera-
tion of constitutional courts around the world.16 “Wise parents,” he
added, “do not hesitate to learn from their children.”

As American lawyers find judges more receptive to foreign law, they
will search out foreign decisions that support their arguments; judges will
then have these citations ready to hand for inclusion in their opinions. It
is the beginning of a virtuous circle that may finally open the US judici-
ary and legal profession to the rich wealth of learning and experience in
other legal systems.

 Cooperation in dispute resolution

Judges not only share ideas; they also cooperate in the resolution of
transnational or international disputes. The most advanced form of
judicial cooperation involves a partnership between national courts and
a supranational tribunal. In the European Union the ECJ works directly
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with national courts to resolve cases presenting questions of European
as well as national law.17 National courts refer cases presenting issues of
European law up to the ECJ, which issues an opinion regarding those
particular issues and sends the case back to national courts. The national
courts then render their own decision based on the ECJ opinion. The
process transforms the judgments of a supranational tribunal into judg-
ments issued by national courts, with the same weight and impact as
decisions rendered under national law. The Treaty of Rome provides for
this reference procedure, but it is the courts themselves, at both the
national and supranational level, that have developed a cooperative rela-
tionship.18 Their interaction not only facilitates the resolution of dis-
putes involving questions of national and European law, but also serves
to safeguard the rule of law in the European Union in those cases where
legal obligations may diverge from the interests of the legislative and
executive branches of various national governments.

Cooperation among courts in the European community is relatively
structured, authorized by a provision in the Treaty of Rome and
engaged in by courts from the same geographic region and broadly
similar legal systems. But judicial cooperation is not limited to such
structures, nor to interactions between domestic and international tribu-
nals. In cases involving nationals from two different States, or nationals
from the same State in which some part of the activity at issue in the case
has taken place abroad, the courts in the nations involved have long been
willing to acknowledge each other’s potential interest and to defer to one
another when such deference is not too costly. Much of these relations
can be captured by the concept of “judicial comity,” which US courts
have been invoking in various guises over the past several decades.

Justice Scalia distinguished between “the comity of courts” and legis-
lative comity in his dissent in the Hartford Fire decision, describing judi-
cial comity as the decision by a court in one country to decline
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jurisdiction “over matters more appropriately adjudged elsewhere.”19 By
contrast, legislative or “prescriptive comity” is “the respect sovereign
nations afford each other by limiting the reach of their laws.”20 Viewed
through the lens of recent American case law, judicial comity comes into
play when courts face questions often prior to the question of which law
to apply: where the case shall be heard in the first instance, under what
procedures, with what opportunities for discovery. In the words of Judge,
now Justice, Stephen Breyer, these questions are all variants of a larger
question: how to “help the world’s legal systems work together, in
harmony, rather than at cross purposes.”21 A growing number of US
courts are grappling with the answer in a wide variety of contexts.

According to the nd Circuit, reviewing Supreme Court precedents
on the enforcement of forum selection clauses, “international comity
dictates that American courts enforce these sorts of clauses out of
respect for the integrity and competence of foreign tribunals.”22 The
court subsequently enforced a forum selection clause specifying an
English forum in a securities fraud case brought by a US plaintiff – in
which it was clear that neither an English court nor an English arbitra-
tor would apply US securities law. In a similar case arising under federal
trademark legislation, Judge Easterbrook of the th Circuit argued that
foreign courts could interpret such statutes as well as US courts, noting
that the entire Mitsubishi line of Supreme Court precedents “depend on
the belief that foreign tribunals will interpret US law honestly, just as the
federal courts of the United States routinely interpret the laws of the
States and other nations.”23

Other fertile sources of doctrinal developments regarding judicial
comity are cases involving forum non conveniens dismissals, lis alibi pendens

motions, and requests for anti-suit injunctions. In Ingersoll Milling Machine

Co. v. Granger, the th Circuit affirmed the stay of an action pending
before an Illinois district court following the issuance of a judgment in
parallel suit by a Belgian court, noting: “International judicial comity is
an interest not only of Belgium but also of the United States.”24 In the
forum non conveniens context, courts have referred to nineteenth century
admiralty decisions dismissing cases to avoid interfering with foreign
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regulatory regimes, a debate that has recently been rekindled in Texas.25

Many of these decisions still intertwine very general and amorphous
notions of comity between nations with a more specific concept of judi-
cial comity (though one can certainly be understood as a subset of the
other). But even at this stage, it is possible to identify several distinct
strands of judicial comity. First is a respect for foreign courts qua courts,
rather than simply as the face of a foreign government, and hence for
their ability to resolve disputes and interpret and apply the law honestly
and competently. Second is the corollary recognition that courts in
different nations are entitled to their fair share of disputes – both as co-
equals in the global task of judging and as the instruments of a strong
“local interest in having localized controversies decided at home.”26 The
Ingersoll court made this link, declining to criticize the district court for
rejecting the “parochial concept that all disputes must be resolved under
our laws and in our courts.”27 The quote is from the Supreme Court’s
seminal decision in Bremen v. Zapata, in which it agreed that American lit-
igants could be forced to litigate abroad where they had negotiated a
forum clause choosing a foreign forum.28

Respect for foreign courts need not mean deference. But it must mean
at least awareness of the presence and potential interest of a foreign
court, and at best direct interaction with that court in a cooperative
effort to resolve the dispute at hand. In deciding whether to allow French
litigants to use US discovery procedures against an American litigant lit-
igating in a French court (as provided for in  USC § ), Judge
Calabresi of the nd Circuit concluded that US courts should grant such
assistance in the absence of a clear objection from the foreign tribunal.
The US statute “contemplates international cooperation,” he wrote,
“and such cooperation presupposes an on-going dialogue between the
adjudicative bodies of the world community . . .”.29 As an example of
the dialogue sought to be fostered, he cited a case in which two English
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courts had directly enjoined a litigant from using §, on the ground
that “the English court should retain control of its own proceedings and
the proceedings that are before it.”30 The House of Lords subsequently
vacated the injunction on the ground that the discovery sought was not
unfair to the opposing litigant and did not interfere with “the due process
of the [English] court.”31

As this example illustrates, judicial cooperation is not necessarily har-
monious. A recent squabble between a US judge and a Hong Kong
judge over an insider trading case reveals the potential for more heated
discussion. The US judge refused to decline jurisdiction in favor of the
Hong Kong court on the grounds that “in Hong Kong they practically
give you a medal for doing this sort of thing [insider trading].” In
response, the Hong Kong judge stiffly defended the adequacy of Hong
Kong law to address the conduct in question and asserted his willingness
to apply that law. He also chided the US judge, pointing out that any
conflict “should be approached in the spirit of judicial comity rather
than judicial competitiveness.”32 Such a conflict is to be expected among
diplomats, but what is striking is the way in which the two courts per-
ceive themselves as two quasi-autonomous foreign policy actors trying
to combat international securities fraud.

 Judicial organizations

Finally, judges are talking face to face. The judges of the Supreme
Courts of Western Europe began meeting on a triennial basis early in
the s. They have become more aware of one another’s decisions
since they began meeting, particularly with regard to each other’s will-
ingness to accept the decisions handed down by the ECJ.33 In addition
to official meetings of US Supreme Court Justices with their European,
French, English, German, and Indian counterparts,34 a number of
meetings between US Supreme Court Justices and their foreign counter-
parts have also been sponsored by private groups, as have meetings of
judges of the supreme courts of Central and Eastern Europe and the
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former Soviet Union with US judges.35 Law schools have also played an
important role. For example, N.Y.U. Law School’s Center for
International Studies and Institute of Judicial Administration hosted a
major conference of judges from both national and international tribu-
nals from around the world in February  under the auspices of
N.Y.U.’s Global Law School Program.36 Similarly, Harvard Law School
hosted part of the Anglo-American Exchange.37 For its part, Yale Law
School has established a seminar for members of constitutional courts
from around the globe to meet anually as a means of promoting “intel-
lectual exchange” among the judges.38 Another contribution of aca-
demic institutions to the international exchange of judicial ideas is
through compilations of websites for courts to access information
through the internet of the activities of national and supranational
courts and tribunals from around the world.39

Finally, non-profit legal associations are convening transnational judi-
cial conferences. For example, the Law Association for Asia and the
Pacific (LAWASIA) with its Secretariat in Australia fosters judicial
exchange through annual meetings of its Judicial Section.40 Another
way in which the American Bar Association encourages transnational
judicial interaction is through sponsoring US judges to take trips abroad.
The ABA Central and Eastern European Law Initiative (CEELI) peri-
odically sends American judges to various Central and Eastern
European countries to assist with law reform, codification efforts, and
judicial training.41

The most formal initiative aimed at increasing direct judicial commu-
nication is the recently created Organization of the Supreme Courts of
the Americas (OCSA). Twenty-five supreme court justices or their

 Democracy and inter-State relations

35 “European Justices Meet in Washington to Discuss Common Issues, Problems,” Int’l Jud. Observer
(Jan. ), . See also CEELI Update, ABA Int’l L. News (ABA, Washington, D.C.), (Summer
), ; Helfer and Slaughter, “Supranational Adjudication,” supra note , p. .

36 Papers from the conference have subsequently been published in Thomas M. Franck and
Gregory H. Fox, eds., International Law Decisions in National Courts (Transnational, ). See also,
Thomas M. Franck, “N.Y.U. Conference Discusses Impact of International Tribunals,” Int’l
Judicial Observer  (), .

37 See James G. Apple, “British, US Judges and Lawyers Meet,” supra note , p. .
38 “Yale Law School Establishes Seminar on Global Constitutional Issues,” Int’l Jud. Observer 

(), .
39 See e.g., the Center for Global Change and Governance at Rutgers University’s website called the

“Global Courts Network” <http.://andromeda.rutgers.edu/~lipscher/globo.html>.
40 See <http://wwwlawasia.asn.au/lawasia/Assoc.htm>. LAWASIA member countries are:

Afghanistan; Australia; Bangladesh; China; Fiji; Hong Kong, China; India; Iran; Japan; DPR of
Korea; Korea; Macao; Malaysia; Nepal; New Zealand; Pakistan; Papua New Guinea;
Philippines; Russian Federation; Singapore; Sri Lanka; Thailand; Western Samoa.

41 See “CEELI Update,” ABA Int’l Law News, Summer, , p. .



designees attended a conference in Washington in October  and
drafted the OCSA charter, dedicated to “promot[ing] and
strengthen[ing] judicial independence and the rule of law among the
members, as well as the proper constitutional treatment of the judiciary
as a fundamental branch of the State.”42 The Charter required ratifica-
tion by fifteen supreme courts, which was achieved in spring . It pro-
vides for triennial meetings and envisages a permanent secretariat.
Among other activities, OCSA members plan to conduct a number of
studies on procedural and substantive issues such as the relative merits
of adversarial versus inquisitorial systems and the relationship of the
press to the judiciary.43

OCSA is an initiative by judges and for judges. It has been strongly
supported by the international relations committee of the Federal
Judicial Conference. It is not a stretch to say that it is the product of judi-
cial foreign policy, advancing values and interests of particular concern
to a particular group of judges.

 Toward a global community of law

Participants in judicial networks are constructing a global community of
law. The members of this community share common values and inter-
ests, based on the recognition of the law as distinct but not divorced from
politics. This conception of the law in turn supports a shared concep-
tion of their own role and identity as judges – as actors who must be insu-
lated from direct political influence. At its best, this global community
assures each participant that his or her professional performance is being
both monitored and supported by a larger audience.

Champions of the ideal of a global rule of law have most frequently
envisioned one rule for all, a unified legal system topped by a world
court. A fully developed global community of law would instead encom-
pass a plurality of rules of law achieved in different States and regions.
No high court would hand down definitive global rules, although such a
system could coexist perfectly comfortably with an international court of
justice issuing judgments about public international law. Indeed, supra-
national tribunals may play a vital unifying and coordinating role, but
their ultimate effectiveness will depend on their relationship with
national government institutions exercising direct enforcement power.
Overall, national courts would interact with one another and with
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supranational tribunals in ways that would accommodate national and
regional differences, but that would acknowledge and reinforce a core of
common values.

B Transnational regulatory cooperation

Perhaps the densest area of transgovernmental activity is among
national regulators. National government officials charged with the
administration of anti-trust policy, securities regulation, environmental
policy, criminal law enforcement, banking and insurance supervision –
in short, all the agents of the modern regulatory State – interact regu-
larly and increasingly systematically with their foreign counterparts.
They come together to extend their combined regulatory reach, track-
ing the increasingly mobile subjects of national regulation and figuring
out cooperative strategies for the regulation of global markets and global
problems such as air and water pollution and international mafiosi. The
result is the creation of horizontal governance networks that both sub-
stitute for and complement international institutions. Indeed, in some
cases the national regulators involved have created their own interna-
tional institutions.

Domestic institutions that are autonomous and motivated enough to
form transnational government networks can also interact with their
supranational counterparts to create global government networks. As in
the European example, the supranational institutions may play a vital
unifying and coordinating role, but their ultimate effectiveness will
depend on their relationship with national government institutions exer-
cising direct enforcement power.

 Networks of national regulators

It is hardly surprising that the globalization of financial and commercial
markets, criminal enterprise, and environmental problems has led to the
creation of transnational regulatory networks. National regulators have
sought to keep up with their quarry by cooperating with one another.
Such cooperation can arise on an ad hoc basis, but increasingly gives rise
to bilateral and plurilateral agreements designed to cement and support
such cooperation. The most formal of these agreements are Mutual
Legal Assistance Treaties (MLATs), whereby two States set forth a proto-
col governing cooperation between their law enforcement agencies and
courts. Increasingly, however, the preferred instrument of cooperation is
the much less formal Memorandum of Understanding, whereby two or
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more regulatory agencies set forth and initial the terms of an ongoing
relationship. MOUs are not treaties; they do not engage the executive or
the legislature in negotiations, deliberation, or signature. They affirm
existing links among regulatory agencies based on their common func-
tions and commitment to the solution of problems.44

The changing nature of transnational relations among regulatory
agencies is perhaps best captured by a concept developed by the US
Department of Justice called “positive comity.”45 Comity of nations, an
archaic and notoriously vague term beloved of diplomats and interna-
tional lawyers, has traditionally signified a kind of deference granted one
nation by another in recognition of their mutual sovereignty. It betokens
negative cooperation, in the sense of non-interference or waiver of
powers that a sovereign is clearly entitled to exercise but chooses not to.
For instance, a State will recognize another State’s laws or judicial judg-
ments based on comity. Positive comity, on the other hand, requires a
much more active cooperation. As developed between the Anti-trust
Division of the Department of Justice and the Commission of the
European Community, the regulatory authorities of both States under-
take to alert one another to regulatory violations within their jurisdic-
tion, with the understanding that the alerted authority will then take
action.46 Comity thus becomes a principle of affirmative and enduring
cooperation among counterpart government institutions.

 Transgovernmental regulatory organizations

In  the central bankers of the world’s major financial powers
adopted capital adequacy requirements for all the banks under their
supervision. The result was a major reform of the international banking
system, to which some commentators attribute a major and unnecessary
credit squeeze in many of the participating nations. The decision to
impose these capital adequacy requirements did not take place under
the auspices of the World Bank, the International Monetary Fund, or
even the meeting of the G. The forum of decision was the Basle
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Committee on Banking Supervision, an organization composed of
twelve central bank governors. The Basle Committee was created not by
a treaty, but by a simple agreement reached by the bank governors them-
selves and announced in a press communiqué. Its members meet four
times a year and follow rules of their own devising. Decisions are taken
by consensus and are not formally binding; however, members agree to
implement accords reached within their own domestic systems. Back
home, the authority of the Basle Committee is then often cited as an
argument for taking domestic action.47

The Basle Committee’s example has been followed by national secur-
ities commissioners and insurance regulators. IOSCO, the International
Organization of Securities Commissioners, has no formal charter or
founding treaty; it was incorporated by a private bill of the Quebec
National Assembly. Its primary purpose is to find solutions to problems
affecting international securities markets and to generate sufficient con-
sensus among its members to implement those solutions through
national legislation. Its members have also entered information-sharing
agreements on their own initiative. IOSCO decision-making processes
are very flexible; further, although its membership is large and open, the
most powerful members of the organization dominate the principal
rule-making committees.48 The International Association of Insurance
Supervisors49 follows a similar model, as does the newly created
Tripartite Group – an international coalition of banking, insurance, and
securities regulators created by the Basle Committee to consider
methods of improving the supervision of financial conglomerates.50

Pat Buchanan would have had a field day with the Tripartite Group,
denouncing it as a prime example of an international bureaucracy bent
on taking the power out of the hands of American voters.51 In fact,
transgovernmental regulatory organizations have no direct power; on
paper, at least, their functions are primarily consultative. They have no
formal basis in treaties or even executive agreements; they are founded
by and function for the benefit of specific groups of national regulators;
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they have flexible decision-making procedures and can control their
membership and governance structures; their operations are largely
hidden from public view. Above all, unlike the international bogeymen
of demagogic fancies, these organizations do not aspire to, nor are they
likely to, exercise power in the international system independently of
their members. They are vehicles to help national regulators solve trans-
national problems.

 The nationalization of international law

Perhaps the most distinctive attribute of the transgovernmental regula-
tory networks is that their primary purpose is not to promulgate inter-
national rules but to enhance the enforcement of national law.
Traditional international law requires States to implement the interna-
tional obligations they incur through national law where necessary,
either through legislation or regulation. Thus, for instance, if States
agree to a twelve-mile territorial sea, they must change their domestic
legislation concerning the interdiction of vessels in territorial waters
accordingly. However, the subject of such legislation would be interna-
tional, in the sense that only in a world with multiple nations would there
be any need to devise rules governing spaces outside their collective
borders. Similarly, only in a world with multiple nations would we need
rules regulating war or commerce between them. Global commons
issues and inter-State relations, whether peaceful or conflictual, have
thus been the stuff of traditional international law.

Transgovernmental regulatory networks, by contrast, produce rules
governing subjects that each nation must and does already regulate
within its borders: crime, monopoly, securities fraud, pollution, tax
evasion. The same advances in technology and transportation that have
fueled globalization have made it increasingly difficult to enforce
national law effectively. Regulators thus benefit from coordinating their
enforcement efforts with their foreign counterparts or from ensuring that
all nations adopt a common enforcement approach.

The result is the nationalization of international law. Bilateral and
plurilateral regulatory cooperation does not seek to create obligations
between nations enforceable at international law. Rather, the agree-
ments reached are pledges of good faith that are essentially self-enforc-
ing, in the sense that each nation will be better able to enforce its national
law by implementing the agreement reached if all other nations do like-
wise. The binding or coercive dimension of law emerges only at the
national level. Uniformity of result and diversity of means go hand in
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hand. And both the rule-makers and rule-enforcers are accountable at
the national level.

C Executives and Parliaments

In the traditional conception of the international system, heads of State
act as representatives of the unitary State, voicing and promoting the
national interest. Legislatures, by contrast, are presumed to have no
direct role in foreign affairs. They can approve or disapprove, or some-
times amend, agreements negotiated and concluded by the executives;
they can also decide whether and how to implement such agreements
through domestic legislation. However, their very number and decen-
tralization is assumed to preclude direct interaction with other nations.
The traditional account remains accurate as a stylized representation of
legislative–executive interaction in foreign affairs, particularly in parlia-
mentary systems. But even here, there are growing signs of independent
interests and action on both sides.

Over the past decade political scientists have increasingly tracked the
ways in which heads of State use international fora to promote their spe-
cific interests in the face of competing domestic actors. This is the “two-
level game,” whereby a head of State enhances his leverage over the
national legislature by arguing that the nation’s international credibility
is at stake. The suspect scenario runs as follows: the President seeks to
liberalize the economy. He is too weak to push through liberalizing leg-
islation on his own. He thus meets with like-minded heads of State and
negotiates an international trade agreement that will require the liberal-
ization measures he seeks.52 The only premise on which this scenario
makes sense is that the executive has an interest distinct from the legis-
lature and the ability to implement that interest through international
interaction.

National legislatures are developing their own repertoire of responses
to such games. They can and increasingly do meet directly with
members of foreign delegations in international trade negotiations. In
theory, they could also meet with their foreign counterparts to develop a
counter-strategy. In practice, we have little evidence of such contact.
However, national legislators do meet together on issues of common
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interest under the auspices of international organizations such as NATO
and the Organization for Security and Cooperation in Europe.53 Many
members of the US Congress also maintain home pages on the Internet
that can be visited by their counterparts in other nations.

Another source of legislative networks is the spontaneous organiza-
tion and mobilization of national legislators on international issues such
as arms control, human rights, and democratic government. The
leading organizations in this regard are Parliamentarians for Global
Action and the Interparliamentary Union. While such groups can have
an influence on domestic legislative initiatives and certainly promote
communication and cross-fertilization of policy ideas and approaches
among national legislators, they still reflect more of an effort to give leg-
islators a voice on more traditional foreign policy issues than the devel-
opment of transgovernmental networks on issues of more domestic
concern. Increasingly, these parliamentary networks have become a
means of asserting regional viewpoints on matters of international
concern. More generally, they have provided legislators with an oppor-
tunity to meet with one another informally, providing an increasingly
effective forum for the resolution of international problems.

Of particular interest regarding the issues discussed in this volume is
the IPU’s involvement in promulgating both information about electo-
ral systems around the world and international law standards on free and
fair elections.54 It has been joined in this endeavor by specific regional
organizations such as the Association of African Election Authorities,
founded in  and composed both of government officials and leaders
of NGOs directly involved in monitoring and assisting elections. The
Association Charter sets forth a long list of purposes, including “the pro-
motion of free and fair elections in Africa; the promotion of indepen-
dent and impartial election organizations and administrators; and the
development of professional election officials with high integrity, a
strong sense of public service and a commitment to democracy.”55 Here
is a transgovernmental entity that includes non-governmental actors, all
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united by the desire to preserve and transmit a particular set of profes-
sional goals on an issue of crucial importance to democratic governance.

      


The transgovernmental networks and institutions described above
coexist and interact with traditional international organizations. The
hallmark of transgovernmentalism, however, is a system in which the
principal actors are State units rather than unitary States, interacting
horizontally with their foreign counterparts rather than ceding power to
their international or supranational equivalents. Transgovernmentalism
thus requires the “disaggregation” of the State into its component
government institutions – institutions who will continue to recognize and
represent the national interest relative to other nations, but who will also
have distinct institutional interests.

Disaggregated State activity, in turn, is most concentrated among
liberal democracies, defined as States providing some form of represen-
tative government secured by the separation of powers, constitutional
guarantees of civil and political rights, juridical equality, the rule of law,
and a market economy that protects private property rights.56

Government networks are particularly dense and institutionalized in the
EU,57 and, more broadly, among OECD countries.58 The members of
the Basle Committee59 and the principal rule-makers in IOSCO are all
liberal democracies.60 Government networks are equally a hallmark of
relations among Commonwealth countries.61 Even in the security realm,
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Thomas Risse-Kappen argues that they are a distinctive feature of rela-
tions within NATO and in the US–Japanese security relationship.62

Finally, both vertical and horizontal judicial networks are most devel-
oped in Europe and among common law courts in the Common-
wealth.63 It is also noteworthy that the formation of OCSA followed the
re-democratization of much of Latin America.

Although the empirical correlation between government networks
and liberal democracies is easy to establish, the precise causal connec-
tions remain unproved. A number of possible explanations present
themselves, however. First is the existence of the “(liberal) democratic
peace,” the now well-established proposition that liberal democracies
are very unlikely to use military conflict to resolve their disputes.64 As
early as , when identifying the features of the emerging phenome-
non of “complex interdependence,” Keohane and Nye listed both trans-
governmental relations and a reluctance to use military force, a
reluctance that was particularly observable “among industrialized, plu-
ralist countries.”65 Writing in , Risse-Kappen concurs, listing the
democratic peace and transgovernmental relations as two important
characteristics of “cooperation among democracies.”66 The connection
between the two seems straightforward. Government institutions are
likely to be far more willing to formulate and implement their own sep-
arate conceptions of the national interest if they are certain that poten-
tial conflict with other nations cannot escalate into a genuine security
threat. Conversely, the prospect of war is the fastest way to ensure that
all branches of a government will in fact cohere into a “unitary State.”

A second factor contributing to the distinctive patterns of trans-
governmental activity among liberal democracies is undoubtedly the
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relatively high level of economic development among mature liberal
democracies and the accompanying intensity of globalization, defined
not simply as macroeconomic interdependence, but microeconomic
integration of individual corporations.67 Close transnational links
between economic actors give rise to regulatory conflict and the accom-
panying need for repeated interaction and ultimately a framework for
cooperation among national regulatory authorities. Similarly, disputes
between transnational economic actors lead to conflicts between courts
over judicial jurisdiction, ultimately requiring courts to devise ways to
cooperate with or at least take account of one another. Another link
between economic development and government networks is the level of
economic development necessary for membership in the OECD, an
organization that explicitly fosters government networks.

However, to say that mature liberal democracies enjoy a high level of
economic development and that the economic interdependence fre-
quently accompanying such levels of development creates a demand for
government networks is not to say either that a liberal democracy will
automatically prosper, or that economic development necessarily
requires liberal democracy. Empirical studies have shown only that
rising income levels correlate positively with the prospects for stable
democracy; it is far less evident that stable democracy raises incomes.68

Moreover, although post-Cold War conventional wisdom dictates that
democracy must go hand in hand with a private-property market
economy, the phenomenal growth rates in China and the experience of
the Asian “tigers” prior to their democratization, not to mention the his-
torical experience of many prosperous but non-democratic States, all
suggest that the conventional wisdom is ripe for revision. Thus it may be
true only that high levels of economic development are a central feature
of contemporary relations among liberal democracies.

A third link between liberal democracy and transgovernmentalism is
the relative strength and autonomy of the institutions participating in
government networks. Fareed Zakaria has recently rekindled debate
over whether “liberalism” and “democracy” automatically go together,
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arguing that “constitutional liberalism,” defined as the Western tradition
“that seeks to protect an individual’s autonomy and dignity against coer-
cion,” rests on a set of political commitments that do not necessarily
accompany free and fair elections.69 Many scholars and practitioners
sharply disagree, noting that the list of “liberal autocracies” is short,
anomalous, and largely historical.70 Nevertheless, even Zakaria’s critics
agree that the “liberal” and “democratic” elements of liberal democracy
are distinguishable and that the preservation of individual liberty
depends in part on mechanisms for curtailing the power of separate
branches of government (loosely and often inaccurately defined as “the
separation of powers”). Americans readily recognize this mechanism
under the Madisonian rubric of “checks and balances,” but important
differences exist between presidential and parliamentary systems in this
regard. Even in parliamentary systems, however, which typically do not
recognize a formal separation of executive and legislative powers in the
same way that many presidential systems do, the administrative bureau-
cracy enjoys substantial autonomy from shifting legislative majorities
and the resulting cast of ministers. Overall, different branches of
government in liberal States are nevertheless more powerful and auton-
omous on their home turf than their counterparts in illiberal States,
whether democratic or not.

The relative power and autonomy of domestic government institu-
tions bears on the formation of governmental networks in two ways.
First, either formal or informal norms regarding separation of powers
free government institutions to concentrate on their specific tasks of reg-
ulation, legislation, law enforcement and dispute resolution, leading
them to take responsibility for specific government functions and thus to
make common cause more easily with their counterparts in other
nations performing similar functions. Second, in those systems such as
the United States in which vigorous competition among domestic
government institutions is encouraged, regulatory agencies, legislative
committees, the executive branch, and even courts are likely to be skilled
political players, accustomed to coalition-building in support of a par-
ticular institutional or policy position within.

Institutions thus empowered on their home turf are better equipped
to seek out and cooperate with their foreign counterparts and indeed
may be spurred to do so by competition with their fellow domestic
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branches. For instance, a US court has made common cause with a
British court to circumvent a Justice Department position in an anti-trust
case that the US court hesitated to override on its own.71 Examples of
executives seeking to outflank their legislatures are also well docu-
mented.72 By contrast, institutions subject to the political whims of a dic-
tator or oligarchy, or else primarily pursuing their own material interests,
are less likely to be fit interlocutors.

Here too, however, it is important not to overstate the argument.
Autocracies of various stripes and illiberal democracies can and do
operate specialized ministries or agencies that are committed to and
carry out regulatory functions such as securities, banking, or even envi-
ronmental regulation. Such entities may well have sufficient domestic
power and autonomy to participate in government networks, as is
evident from their membership in many of the networks described
above. This aspect of government networks will be discussed further
below. Alternatively, illiberal States may seek to promote independent
judiciaries, primarily to attract foreign investment, or may have a tradi-
tion of independent judges who now often find themselves in opposition
against the current government.

Functionalism and professionalization can thus provide a measure of
common ground linking government officials from widely disparate
political systems. Based on current empirical evidence, however, these
broader government networks are likely to engage principally in infor-
mation exchange and policy coordination. More active cooperation, col-
laboration, and conflict resolution require a high degree of trust, which
in turn appears to depend on a sense of shared identity or “we-feeling.”73

Shared identity, however, can be derived from a common religion,
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culture, ethnicity, or political ideology; geographic contiguity or shared
historical experience; solidarity in the face of a common threat. Liberal
democracies may identify with one another as members of an in-group
confronted with non-democracies, but such identification or awareness
of commonality does not necessarily promote government networks.74

The fourth link between government networks and liberal democracy
is thus shared political values of a kind fostering the mode of govern-
ance that government networks represent. Liberal democratic norms of
pluralism and tolerance enshrine principles of “legitimate difference”
that help bridge cultural and political differences among entities
seeking common ends but often through quite different means;75 norms
of equality translate into procedural requirements of consensus and
consultation that help equalize power disparities among participants in
governmental networks.76 The guarantee of peaceful dispute resolution
that is a concomitant of the liberal democratic peace also ensures that
governmental networks will not be suddenly and violently disrupted,
even if they may be stalemated by particularly intractable disputes.
Making an analogous point, Risse-Kappen argues that such norms
temper the “[f]ierce economic competition” that is a concomitant of
shared capitalist values among liberal democracies.77

Chroniclers and proponents of the liberal democratic order as the
principal US achievement after  have focused far more on interna-
tional institutions than transgovernmental relations. John Ikenberry
notes that the “decentralized and open character of domestic institu-
tions” in Western liberal democracies facilitates transnational politics,
but his description of the Western “constitutional vision” emphasizes the
creation of the United Nations, NATO, and the multilateral financial
institutions.78 Similarly, the Clinton Administration’s foreign policy, ded-
icated to securing and expanding the liberal democratic order, has
focused on democracy, free trade, and international institutions.
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Transgovernmental relations tend to be an afterthought, invariably
described as addressing “technical” or “functional” issues.

In fact, transgovernmentalism should be understood as a central com-
ponent of the liberal democratic order. As an empirical phenomenon,
networks of government institutions are the primary channels of com-
munication and cooperation among liberal democracies. As argued in
this section, they are particularly likely to flourish in conditions of peace,
prosperity, strong and autonomous domestic institutions, and liberal
democratic norms of decision-making and dispute-resolution. But they
are more than a by-product of the liberal internationalist “constitutional
vision” that Ikenberry describes. Transgovernmentalism comprises its
own constitutional vision of international order.

The Kantian vision of international order among liberal democracies
in Perpetual Peace was far more horizontal than vertical, envisaging a
“pacific union” bound by the loosest possible ties and cemented primar-
ily by the convergence of domestic values and political structures.
Hierarchical institutions that would recreate domestic government on a
global scale were to be avoided at all costs. The transgovernmental ele-
ments of the current liberal democratic order come closest to achieving
this vision. In practice, governmental networks are likely to coexist with
and complement liberal internationalist institutions. But they play a crit-
ical role in creating and cementing a community of liberal democracies.
Moreover, they will play an increasingly important role in expanding
that community.

      ( )


A pillar of US foreign policy under the Clinton Administration has been
the substitution of “enlargement” for “containment”: seeking to expand
the liberal democratic order.79 The critical question is how? Labeling
States “democratic” or “non-democratic,” “liberal” or “illiberal,” is
difficult and often disingenuous. Monitoring elections is at best a first
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step even toward democratization, much less toward building the liberal
institutions that safeguard individual rights against majority whim and
protect against the usurpation of political power by a particular
faction.80 Long-term, patient efforts are needed to strengthen these insti-
tutions and establish the values of transparency, honesty, and profession-
alism throughout government that promote genuine democratic
accountability and control. In the meantime, it is also increasingly pos-
sible for citizens of one country to “borrow” the liberal democratic insti-
tutions of another – at least for limited purposes and for a limited time.

A Piercing the shell of sovereignty

Governmental networks can function as important transmission belts for
these values. They can also help build and even establish specific govern-
ment institutions, as well as strengthening and occasionally legitimating
their existing members. The value of a transgovernmental network
approach is that it sidesteps strategies that require identifying a core
“liberal democratic order” that must be “enlarged,” an approach that
often seems above all to reinforce perceptions of an exclusive democratic
– for which many would read “Western” – club. Focusing on individual
government institutions instead of the governments of which they are a
part acknowledges the complexity and often the contingency of any
political engineering project, seeking at best to build liberal democracy
one institution at a time.

As noted above, government networks are concentrated among
liberal democracies. But they are not limited to them. Non-democratic
States may still have institutions capable of participating fully in these
networks, such as committed and effective regulatory agencies or a rel-
atively independent judiciary. Indeed, Zakaria distinguishes not only
between liberal and illiberal democracies, but also between illiberal
democracies and “liberal autocracies,” States without popularly elected
government but with constitutional protections of individual rights and
independent judiciaries.81 Similarly, States such as China that seek to lib-
eralize their economies without relinquishing centralized political power
are finding the need to create more autonomous financial and commer-
cial institutions and to strengthen their courts.

Governmental networks may be a particularly effective way of
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strengthening and improving participating government institutions
through a variety of mechanisms. First is simple information exchange,
providing developing and/or democratizing countries with a range of
institutional models by which to achieve specific policy goals. Through
the Federation Internationale de Bourses des Valeurs, for instance,
southern African countries such as Mauritius can quickly and easily
inform themselves about various ways of regulating a stock market.
Such knowledge may readily translate into power not only in the obvious
sense of enhanced ability to undertake a particular regulatory project,
but also into increased authority in domestic political debates.

Equally important, however, is the possibility that some of the regu-
latory models on display through the network will not be purely
“Western” or “developed.” Sovereign sensitivities, particularly against
the backdrop of an imperialist past, may be much less likely to be
inflamed by recommendations to follow a regulatory model borrowed
from Kenya or South Korea than France or Japan. Thus substantive
principles and professional values prevalent among contemporary
industrialized democracies may be “laundered” through government
networks to diminish their “Western” provenance and make them more
palatable to States with strong historical and cultural reasons to wish to
forge their own governance models. Moreover, many of the adaptations
of original Western models by other countries around the world are
likely to improve effectiveness of these models in particular developing
countries.

A second way in which government networks can help strengthen
government institutions outside the core community of industrialized
liberal democracies is to provide leverage for the creation of new insti-
tutions. Many of the Memoranda of Understanding concluded between
the US Securities and Exchange Commission (SEC) and foreign secur-
ities regulators, for instance, explicitly require that the foreign counter-
part be delegated a certain degree of power and autonomy by its
national legislature. SEC technical assistance to its foreign counterpart
to build regulatory capacity and expertise is often conditioned on such
legislative delegation. Environmental enforcement networks between
Canada, the United States, and Mexico, developing under NAFTA aus-
pices, similarly operate to strengthen domestic capacity for effective
environmental regulation, largely in Mexico.82 Under the global mantra
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.



of “capacity-building,” government networks operating institution to
institution can help to reshape the domestic political landscape by creat-
ing and empowering new regulatory institutions.

Third, participation in government networks can socialize and
strengthen domestic judicial and regulatory institutions in ways that will
help them resist political domination, corruption, or simple incompe-
tence back home. For many specific government institutions seeking to
carve out a new role and mandate for themselves in domestic politics,
participation in government networks can be a valuable source of
support. The Organization of Supreme Courts of the Americas, for
instance, actively seeks to strengthen norms of judicial independence
among its members, many of whom must fend off powerful political
forces. Heinz Klug has also described the ways in which the South
African Supreme Court uses references to foreign and international law
to bolster and legitimate itself while simultaneously developing a distinc-
tively South African jurisprudence.83 On the regulatory side, a domestic
agency can justify a reform agenda by stressing the need to comply with
codes of general principles adopted by like agencies around the world
through a government network. Examples include principles of sound
banking adopted by the Basle Committee, after extensive consultation
with central banks in many developing economies, or the new IOSCO
principles of securities regulation adopted through the Technical
Committee.

Exchanging information, wresting a measure of autonomy from a
national legislature, offering transnational moral support and such legit-
imation as can be afforded by pointing to a global consensus – these may
seem an unlikely blueprint for building liberal democracy. But if in fact
the success of liberal democratization rests not only on returning power
to the people but also on preventing the abuse or usurpation of that
power through the rule of law and honest and effective government,
then governmental networks are the channels through which successful
liberal democratic institutions can transmit their knowledge and experi-
ence and sometimes even replicate themselves.

B “Borrowing” liberal democracy

Individuals and groups who do not have access to liberal democratic or
simply well-functioning government institutions at home may also

Government networks 

83 Heinz Klug, “Bounded Alternatives: the Reception of Constitutional Paradigms and the
Civilizing of Unnegotiable Conflicts in South Africa,” Washington Post (July , ), A.



“borrow” them from abroad to achieve a form of representation or a
measure of justice that they cannot obtain in their own countries. The
clearest example of this phenomenon arises in the human rights context,
where victims of human rights violations in countries such as Paraguay,
Argentina, Haiti, Nicaragua and the Philippines have sued for redress in
the courts of the United States.84 US courts essentially accepted these
cases, even in the face of periodic opposition from the executive branch,
by adopting a broad interpretation of a virtually moribund statute
dating from .85 Under this interpretation, aliens may sue in US
courts to seek damages from foreign government officials accused of
torture and other human rights violations, even where the acts allegedly
took place entirely within the foreign country. More generally, human
rights NGOs seeking to publicize and prevent human rights violations
can often circumvent non-functioning government institutions in their
own States – corrupt or terrorized legislatures and politicized courts –
by publicizing the plight of victims abroad and mobilizing a foreign
court, legislature, or executive to take action against their own govern-
ment.

Less dramatically, the Russian government has chosen to “borrow”
the services of the US Food and Drug Agency, accepting any pharma-
ceutical licensed by the FDA for distribution in the United States as valid
for Russia as well.86 This decision would be a form of “mutual recogni-
tion,” popular as a strategy for regulatory cooperation, except that it is
not mutual. It is rather the wholesale adoption of the functions, stan-
dards, and results of a foreign regulatory agency – a kind of regulatory
“out-sourcing.” Two securities specialists have recently proposed a
regime of “portable reciprocity” for global securities regulation,
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84 See, e.g., Filartiga v. Pena-Irala , F. d  (d Cir. ); Tel-Oren v. Libyan Arab Republic,
 F.d  (D.C. Cir. ); Lafontant v. Aristide,  F.Supp.  (E.D.N.Y. ); Fernandez
v. Wilkinson,  F. Supp.  (D. Kan. ), aff’d  F.d  (th Cir. ); Von Dardel v.
USSR,  F. Supp.  (D.D.C. ); Sanchez-Espinoza v. Reagan,  F. Supp.  (D.D.C.
); Trajano v. Marcos, No. – (D. Ha. July , ); Guinto v. Marcos,  F. Supp. 
(S.D. Cal. ); Siderman v. Republic of Argentina,  F.d  (th Cir. ). See Richard
Lillich, “Invoking Human Rights Law in Domestic Courts,” Cinn. L. Rev.  (), p. .

85 Judiciary Act of , ch.  §(b),  Stat. , , codified at  USC § (). (“the district
courts shall have original jurisdiction of any civil action by an alien for a tort only, committed in
violation of the law of nations or a treaty of the United States”). Although the Carter
Administration originally supported an expansive interpretation of the Alien Tort Statute to
cover human rights claims in Filartiga, supra note , the Reagan Administration took the oppo-
site position in a number of the cases litigated during its tenure, such as Tel-Oren and Argentine
Republic v. Amerada Hess Shipping Corp.,  US  ().

86 See Bryan L. Walser, “Shared Technical Decision-making: The Multinational Pharmaceutical
Industry, Expert Communities, and a Contextual Approach to Theories of International
Relations” (May , ) (unpublished ms. on file with author).



whereby individual securities issuers would choose one country’s laws to
govern their activities anywhere in the world, backed up by that
country’s enforcement capacities.87 And a Harvard Law professor con-
sulting for the World Bank on financial reform in Nepal has recom-
mended that Nepal “selectively incorporate” US financial regulation,
not as the basis for new Nepalese law, but as an ongoing link to the US
legal system.88

Borrowing foreign government institutions would hardly seem to con-
tribute to democratic self-government. On the other hand, if the choice
to go abroad is made not as an alternative to developing regulatory or
judicial capacity at home but rather as a temporary expedient or even a
long-term complement to strengthened and improved domestic institu-
tions, “borrowing” can help make the fruits of liberal democracy, as well
as economic development, more widely available to individuals around
the world. The choice to borrow another nation’s regulatory scheme
may itself be made by democratically elected leaders. In the human
rights cases, by contrast, the choice to borrow foreign courts is a more
desperate move, but one that can nevertheless provide citizens denied
the protection of their rights and government officials responsible for or
at least complicit in trampling those rights a taste of what strong courts
in their own system could mean.

Disaggregating the State shifts the focus away from reductionist labels
of “democratic” versus “non-democratic” and toward the performance
of specific government institutions. Expanding transgovernmental net-
works to include selected institutions from illiberal and/or non-
democratic States offers opportunities to strengthen them where possible
and to supplant them where necessary. The result is strategies of enlarge-
ment that are both realistic and effective.

     
 

If government networks are the heart of the liberal democratic order
and the best hope of expanding that order, how can we ensure that they
themselves are faithful to core liberal democratic principles? Specifically,
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how can they be held accountable? Any form of global governance faces
a potential democratic deficit, this time on a global scale. But a trans-
governmental order poses particular challenges and holds out particular
opportunities for establishing accountable government.

Transgovernmentalism harnesses the full power of the nation-State in
the effort to find and implement solutions to transnational problems.
Global governance is often referred to as “governance without govern-
ment.” Governance without government is governance without power.
And government without power rarely works. On the contrary, many of
the most pressing international and domestic problems result from an
absence of government – from insufficient State power – to establish
order, build infrastructure, and provide at least a minimum of social ser-
vices. Private actors may be taking up the slack, but cannot ultimately
substitute for the State.

With the exercise of power come the responsibilities of power, but
here the many advantages of networks as an organizational form
threaten to become liabilities. Networks allow governments to capitalize
on the virtues of flexibility and decentralization that new medievalists
celebrate with regard to networks of non-State actors. Yet networks have
particular deficits as mechanisms for delivering accountable govern-
ment, as any feminist who has battled “the old boy network” will quickly
recognize. Their flexibility and decentralization means that it is very
difficult to establish precisely who is acting and when. Influence is subtle
and hard to track; important decisions may be made in very informal
settings.

Developing mechanisms for holding networks accountable, both in
the public and the private realms, is thus a deep and important chal-
lenge. In devising strategies to meet this challenge, however, it is impor-
tant to place the accountability of transgovernmental actors in
perspective. Liberal internationalism poses the dangers of an unelected
supranational bureaucracy; the new medievalism envisions free-form
networks of public and private actors, together with the devolution of
power above and below the State, that would make it difficult even to
discern the lines of political authority. The accountability of govern-
ment networks must be weighed and assessed against these alternatives.
In this context, government networks have a number of potential advan-
tages.

First, transgovernmentalism assumes the same conception of the
State in international relations as in domestic politics: a set of compet-
ing and cooperating government institutions with both distinct and over-
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lapping functions. In theory, at least those institutions should be as
accountable in their international activities as they are in their domestic
affairs. For many, however, the prospect of transnational government by
judges and administrative agencies looks more like technocracy than
democracy – government by specialized functionaries with little
accountability to national legislatures. Government institutions engaged
in policy-making with their foreign counterparts will be barely visible,
much less accountable, to voters still largely tied to national territory.

These arguments have force, but many prospects for asserting demo-
cratic control remain to be explored. As national legislators become
increasingly aware of transgovernmental networks, they can expand
their oversight capacities and develop networks of their own. Moreover,
transnational NGO networks are already capable of monitoring trans-
governmental activity. The problem here, however, as many “new
medievalists” recognize, is one of NGO accountability, suggesting the
need to develop a transgovernmental capacity to monitor and poten-
tially regulate the exercise of non-governmental power.

Second, transgovernmental networks will actually strengthen the
State as the primary actor in the international system. The defining
attribute of the State has traditionally been the possession of sovereignty
– ideally conceived as absolute power in domestic affairs and autonomy
in relations with other States. But as Abram and Antonia Chayes
observe, sovereignty is actually “status – the vindication of the State’s
existence in the international system.”89 More important, they demon-
strate that in contemporary international relations, sovereignty has been
redefined to mean “membership in the regimes that make up the sub-
stance of international life.”90

Disaggregating the State makes it possible to disaggregate sovereignty
as well, helping specific State institutions derive strength and status from
participation in a transgovernmental order. Lack of accountability is as
likely to flow from a weak or failing government as an excessively strong
one; liberal democracy is as threatened by anarchy as by autocracy. Thus
in many cases, strengthening the State to help create effective govern-
ment is the necessary first step toward creating accountable government.

Third, government networks can quite easily link up with their sub-
national and supranational counterparts, as well as with private
actors performing the same functions as government officials. If in fact
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sub- and supra-national actors prove more accountable than govern-
ment institutions in a world “going global” and “going local” simultane-
ously, then these actors can be brought into transgovernmental
networks. The EU has pioneered this type of multilevel governance
through multilayered networks, particularly in areas such as regional
policy and urban environmental policy. Contact with their subnational
and supranational counterparts has strengthened the ability and effec-
tiveness of national level officials. The question remains open, however,
whether the constituents of these officials feel equally empowered, or
whether government networks at all levels are equally alienating.

Concerns about accountability are critical to the success of trans-
governmentalism as a distinctive feature of the liberal democratic order.
If governmental networks cannot be made and seen to be responsive to
voters at least to the same extent as national government officials, they
will be deemed illegitimate. On the other hand, legitimacy may be con-
ferred or attained independent of mechanisms of direct accountability
– performance may be measured by outcomes as much as process.
Courts, and even central banks, can earn the trust and respect of voters
without being “accountable” in any direct sense. Accountability is a rein
running to the electorate; insulated institutions are designed to counter
the voters’ changing will and whim. More broadly, changing forms of
government may require changing criteria of what makes government
good.

 

The post-Cold-War order is taking shape faster than the capacities of
pundits to pin it down. At its core, however, the distinctive set of institu-
tions and practices governing relationships among liberal democracies
has proved remarkably robust. Among those practices, although largely
overlooked, is an increasingly dense web of relations among distinct
government institutions: courts, regulatory agencies, executives, and leg-
islators. These relations are becoming increasingly structured, creating
transgovernmental networks that are well equipped to address the regu-
latory problems posed by a global economy and an increasingly global
society.

Transgovernmentalism offers answers to the most important chal-
lenges facing US foreign policy: the loss of regulatory power attributable
to economic globalization and the concomitant need for fast, flexible,
and effective decision-making on a global scale. It also provides the pos-
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sibility of penetrating the fast hardening divisions of the post-Cold-War
world. The “first,” “second,” and “third” worlds have given way to
liberal democracies versus everyone else; transgovernmentalism looks
beyond such labels to the nature and quality of specific government
institutions. Expanding government networks can thus help expand the
liberal democratic order, albeit slowly and undramatically. Government
networks can also help address perceptions of a global “democracy
deficit” by substituting national for supranational bureaucrats. On the
other hand, offshore networks of any kind – whether public or private –
create their own accountability and potential legitimacy problems.

Transgovernmentalism also provides a powerful conceptual and nor-
mative alternative to a liberal internationalism that is reaching its limits
and a new medievalism that, like the old Marxism, sees the State simply
fading away. In practice, however, transgovernmental strategies to
achieve a wide range of policy desiderata, including the spread of liberal
democracy, will coexist with and complement the efforts both of inter-
national institutions, non-governmental organizations, and private
actors of all kinds. Governments alone, even disaggregated ones, must
recognize the limits of their power and find new ways to use their power
most effectively. That will often mean harnessing the energies of actors
both above and below the traditional State in ways that can permanently
change the political identity and organization of that State. The other
chapters in this volume detail many of those efforts; the plea here is pri-
marily to count the State back in.

The new medievalists are right to emphasize the dawn of a new era,
in which information technology will transform the world. Government
networks are a response to that technology, creating the possibility of a
genuinely new conception of world order in which networked institu-
tions perform the functions of a world government – legislation, execu-
tion, administration, and adjudication – without the form. The
challenge is to ensure not only that it is an order anchored by liberal
democracies, but that it is a genuinely liberal democratic order.
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anachronism . . . : an error in chronology; esp: a chronological mis-
placing of persons, events, objects, or customs in regard to each
other . . . : a person or a thing that is chronologically out of place;
esp: one that belongs to a former age and is incongruous if found
in the present . . . .

Webster’s Third International Dictionary



Since Aristotle, the term “sovereignty” has had a long and varied
history during which it has been given different meanings, hues and
tones, depending on the context and the objectives of those using the
word.1 Bodin and Hobbes shaped the term to serve their perception of
an urgent need for internal order. Their conception influenced several
centuries of international politics and law2 and also became a conven-
ient supplementary secular slogan for the various absolute monarchies
of the time. Sovereignty often came to be an attribute of a powerful
individual, whose legitimacy over territory (which was often described
as his domain and even identified with him) rested on a purportedly
direct or delegated divine or historic authority but certainly not,
Hobbes’s covenant of the multitude3 notwithstanding, on the consent
of the people.

The public law of Europe, the system of international law established
by the assorted monarchs of the continent to serve their common
purposes, reflected and reinforced this conception by insulating from
legal scrutiny and competence a broad category of events that were



1 See Encyclopedia of Public International Law , R. Bernhardt, ed., (New York: North-Holland Pub.
Co., ), pp. ,  (discussion of historical evolution of term “sovereignty” from Aristotle to
present). 12 Ibid. at –.

3 T. Hobbes, Leviathan, M. Oakeshott, ed., (Oxford: B. Blackwell, ).



later enshrined as “matters solely within the domestic jurisdiction.”4

If another political power entered the territory of the sovereign (whatever
the reason) without his permission, his sovereignty was violated. In such
matters, the sovereign’s will was the only one that was legally relevant.

With the words “We the People,”5 the American Revolution inaugu-
rated the concept of the popular will as the theoretical and operational
source of political authority. On its heels, the French Revolution and the
advent of subsequent democratic governments confirmed the concept.
Political legitimacy henceforth was to derive from popular support;
governmental authority was based on the consent of the people in the
territory in which a government purported to exercise power. At first
only for those States in the vanguard of modern politics, later for more
and more States, the sovereignty of the sovereign became the sove-
reignty of the people: popular sovereignty.

It took the formal international legal system time to register these pro-
found changes. Another century beset by imperialism, colonialism, and
fascism was to pass, but by the end of the Second World War, popular
sovereignty was firmly rooted as one of the fundamental postulates of
political legitimacy. Article  of the UN Charter established as one of the
purposes of the United Nations, to develop friendly relations between
States, not on any terms, but “based on respect for the principles of
equal rights and self-determination of peoples.”

Any lingering doubt that use of the term “self-determination” might
have amounted to a mechanical, or at best a deferential, carry-over from
Wilsonian diplomacy, and not a radical decision that henceforth the
internal authority of governments would be appraised internationally,
was dispelled three years later. In the Universal Declaration of Human
Rights, a document then describing itself as “a common standard of
achievement” but now accepted as declaratory of customary interna-
tional law, Article () provided that “[t]he will of the people shall be
the basis of the authority of government; this will shall be expressed in
periodic and genuine elections which shall be by universal and equal
suffrage and shall be held by secret vote or by equivalent free voting
procedures.”6 Of course, there had been regional pacts based upon
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similar notions,7 much as there had been holy alliances based on their
antithesis. The significance of this statement in the Universal
Declaration was that it was now expressed in a fundamental interna-
tional constitutive legal document. In international law, the sovereign
had finally been dethroned.

Unlike certain other grand statements of international law, the concept
of popular sovereignty was not to remain mere pious aspiration. The
international law-making system proceeded to prescribe criteria for
appraising the conformity of internal governance with international stan-
dards of democracy.8 Thanks to a happy historical conjunction, modern
communications technology has made it possible to verify that confor-
mity rapidly and economically and to broadcast it widely.9 International
and regional organizational monitors now use the new technology in crit-
ical national elections so as to ensure that they are free and fair.10 The
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7 See, e.g., Central American Treaty of Peace (Treaty of Washington), Additional Convention to the
General Treaty, Art. I,  Foreign Relations of the United States , pp. ff., at p. , reprinted
in Am. J. Int’l L.  (Supp. ), pp. ff, at pp. –:

The Governments of the High Contracting Parties shall not recognize any other Government
which may come into power in any of the five Republics as a consequence of a coup d’etat,
or of a revolution against the recognized Government, so long as the freely elected represen-
tatives of the people thereof have not constitutionally reorganized the country.

8 See, e.g., United Nations Declaration on the Elimination of All Forms of Racial Discrimination,
GA Res.  (XVIII) (Nov. , ); International Convention on the Elimination of All Forms
of Racial Discrimination, opened for signature Mar. , ,  UNTS ; International
Convention on the Suppression and Punishment of the Crime of Apartheid, GA Res. 
(XXVIII) (Nov. , ); Convention against Discrimination in Education, Dec. , , 
UNTS ; Convention concerning Equal Remuneration for Men and Women Workers for Work
of Equal Value, June , ,  UNTS ; Convention on the Elimination of All Forms of
Discrimination against Women, GA Res. / (Dec. , ); Declaration on the Elimination
of All Forms of Intolerance and of Discrimination Based on Religion or Belief, GA Res. /
(Nov. , ); Convention concerning Forced or Compulsory Labour, June , ,  UNTS
; Declaration on the Protection of All Persons from Being Subjected to Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment, GA Res.  (XXX) (Dec. , );
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,
GA Res. / (Dec. , ); Code of Conduct for Law Enforcement Officials, GA Res. /
(Dec. , ); and Declaration of Basic Principles of Justice for Victims of Crime and Abuse of
Power, GA Res. / (Nov. , ); as well as the numerous conventions on social welfare, mar-
riage and the family and cultural rights. See also Resolutions Adopted by the General Assembly
During its Twentieth Session,  UN GAOR Supp. (No. ) at –, UN Doc. A/ ()
(series of resolutions adopted on non-self-governing territories).

9 For a discussion of international election monitoring, see generally, W. Michael Reisman,
“International Election Observation,” Pace Y.B. Int’l L.  (), p. .

10 For example, in the Namibia elections, the ballot counting and tabulation were overseen by ,
electoral supervisors, part of a United Nations Transition Assistance Group (UNTAG). See UN
Chron., March , p. . Similarly, a UN observation mission for the verification of elections
in Nicaragua (ONUVEN) was set up there in December  to observe and monitor the 
elections. Ibid. at .



results of such elections serve as evidence of popular sovereignty and
become the basis for international endorsement of the elected govern-
ment.11 Indeed, in recent years the United Nations has repeatedly empha-
sized that genuine democratic elections serve to legitimize the nascent
political institutions emerging from States undergoing periods of crisis
and transformation.12 In functional terms, this process constitutes a new
type of inclusive international recognition. Decisions to withhold recog-
nition where the will of the people has been demonstrably ignored or sup-
pressed have increasingly led to the next stage, the institution of
international programs designed to permit or facilitate the realization of
the popular will.13

 Democracy and the use of force

11 After the November  elections in Namibia, the UN Security Council congratulated the
people of Namibia and affirmed the election results; the Special Committee on Decolonization
declared on December  that the Namibian elections had been held “in conformity with estab-
lished UN standards of decolonization”; and Special Representative Ahtisaari declared that the
electoral process had “at each stage been free and fair.” See ibid. at pp. –.

12 See Gregory H. Fox, “Self-Determination in the Post-Cold War Era: A New Internal Focus?,”
Mich. J. Int’l L.  (), pp. ,  n. (reviewing Yves Beigbeder, International Monitoring of
Plebiscites, Referenda and National Elections: Self-Determination and Transition to Democracy []) (sur-
veying UN resolutions passed between  and  that underscore the critical importance of
democratic processes and, in particular, equitable elections to the reconstitution of States grap-
pling with periods of civil unrest and transition). This trend continues presently. See, e.g., SC Res.
, UN SCOR, nd Sess., UN Doc. S/Res/ () (supporting efforts in the Central
African Republic “to consolidate the process of national reconciliation and to help sustain a
secure and stable environment conducive to the holding of free and fair elections”); SC Res. ,
UN SCOR, nd Sess., at , UN Doc. S/Res/ () (demanding that the military junta that
overthrew Sierra Leone’s democratically elected president on May ,  “relinquish power
in Sierra Leone and make way for the restoration of the democratically-elected Government
and a return to constitutional order”); SC Res. , th Sess., UN Doc. S/Res/ () (wel-
coming the return of President Aristide and expressing support “for efforts by [him], democratic
leaders in Haiti, and the legitimate organs of the restored government to bring Haiti out of crisis
and return it to the democratic community of nations”); GA Res. , UN GAOR d Comm.,
st Sess., at , UN Doc. A/Res// () (urging Myanmar to comply with “its assurances
. . . to take all necessary steps towards the restoration of democracy in accordance with the will
of the people as expressed in the democratic elections held in ”).

In his  report on the human rights circumstances in Myanmar, Judge Rajsoomer Lallah,
Special Rapporteur of the Commission on Human Rights, observed that the continuing exer-
cise of all governmental powers by the State Law and Order Restoration Council (SLORC) – a
totalitarian political body allegedly established as an “emergency measure” by the armed forces
in  – violates the international norm embodied in Articles () and () of the UDHR,
which establishes the people’s will, as reflected in periodic free elections, as the sole legitimate
basis of governmental authority. See Interim Report of the Special Rapporteur of the Commission on Human
Rights for Myanmar Pursuant to Hum. Rts. Comm’n Res. /, UN GAOR, st Sess., Agenda Item
(c), at –, UN Doc. A// (). Judge Lallah also noted that, although SLORC’s
initial exercise of power arguably constituted a temporary measure justified by “a state of public
emergency,” its maintenance of power for over five years subsequent to Myanmar’s  general
elections deprived it of “any juridical legitimacy. . . .” Ibid. at .

13 After Rhodesia’s unilateral declaration of independence in , the international community
overwhelmingly denounced the action and refused to recognize Rhodesia as one independent
State. See generally “The Situation in Southern Rhodesia: Resolutions Adopted by the General
Assembly and the Security Council of the United Nations,” reprinted in Am. J. Int’l L. 



 

Although the venerable term “sovereignty” continues to be used in
international legal practice, its referent in modern international law is
quite different. International law still protects sovereignty, but – not sur-
prisingly – it is the people’s sovereignty rather than the sovereign’s sov-
ereignty. Under the old concept, even scrutiny of international human
rights without the permission of the sovereign could arguably consti-
tute a violation of sovereignty by its “invasion” of the sovereign’s
domaine réservé. The UN Charter replicates the “domestic jurisdic-
tion–international concern” dichotomy, but no serious scholar still sup-
ports the contention that internal human rights are “essentially within
the domestic jurisdiction of any State” and hence insulated from inter-
national law.

This contemporary change in content of the term “sovereignty” also
changes the cast of characters who can violate that sovereignty. Of
course, popular sovereignty is violated when an outside force invades
and imposes its will on the people. One thinks of the invasion of
Afghanistan in  or of Kuwait in .14 But what happens to sove-
reignty, in its modern sense, when it is not an outsider but some home-
grown specialist in violence who seizes and purports to wield the
authority of the government against the wishes of the people, by naked
power, by putsch or by coup, by the usurpation of an election or by those
systematic corruptions of the electoral process in which almost 
percent of the electorate purportedly votes for the incumbent’s list (often
the only choice)? Is such a seizer of power entitled to invoke the inter-
national legal term “national sovereignty” to establish or reinforce his
own position in international politics?
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Under the old international law, the internal usurper was so entitled,
for the standard was de facto control: the only test was the effective power
of the claimant. In the Tinoco case,15 Costa Rica sought to defend itself
by claiming a violation of its popular sovereignty. Tinoco, the erstwhile
Minister of War, had seized power in violation of the Constitution.
Therefore, the subsequent restorationist Costa Rican Government con-
tended, his actions could not be deemed to have bound Costa Rica. But
Chief Justice Taft decided that by virtue of his effective control, Tinoco
had represented the legitimate government as long as he enjoyed that
control.

The Tinoco decision was consistent with the law of its time. Were it
applied strictly now, it would be anachronistic, for it stands in stark
contradiction to the new constitutive, human rights-based conception of
popular sovereignty. To be sure, there were policy reasons for Tinoco,
which may still have some cogency, but the important point is that there
was then no countervailing constitutive policy of international human
rights and its conception of popular sovereignty.

Caudillos and their like appear to be susceptible to a megalomania
that identifies their corporeal selves with the symbols of the nation and
the State. They invoke a “‘sovereignty’ so grandiose and capricious . . .
it might be supposed to be a deliberate caricature, save for the intensity
of the sentiments that are mobilized around the symbol itself.”16 Happily,
the international legal system in which declamations such as “l’etat, c’est
moi” were coherent has long since been consigned to history’s scrap
heap. In our era, such pronouncements become, at least for audiences at
a safe remove, the stuff of refined comedy. They would be occasions for
general hilarity, even in the countries where they are still staged, were it
not for the endless misery that the dictators who grant themselves sov-
ereignty always inflict upon the human beings trapped within the boun-
daries of the territory the dictators have confused with themselves.

  

In many countries, the internal political situation is murky and constitu-
tional procedures for the orderly transfer of power are nonexistent or
ineffective. In a flurry of coups and putsches, both outsiders and insiders
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may be unable to ascertain the popular will, especially if the disorder or
tyranny has prevented it from being consulted or expressed. Even in the
absence of elections – indeed, even when there are “supervised” elections
– it is often clear that the vast majority of the people detest those who
have assumed power and characterize themselves as the government. It
is more difficult, however, to say who the people would wish in their stead.
They may not know, which is one of the reasons that international legal
supervision of elections is designed to include an adequate period for
candidacies to be developed and to allow campaigning, so that voters can
make the informed choice that is at the center of free and fair elections.

But in circumstances in which free elections are internationally super-
vised and the results are internationally endorsed as free and fair and the
people’s choice is clear, the world community does not need to speculate
on what constitutes popular sovereignty in that country. When those
confirmed wishes are ignored by a local caudillo who either takes power
himself or assigns it to a subordinate he controls, a jurist rooted in the
late twentieth century can hardly say that an invasion by outside forces
to remove the caudillo and install the elected government is a violation
of national sovereignty.

Tanganyika, which gained its independence in ,17 provides one of
the earliest examples of an intervention that affirmed the modern
human-rights-based conception of sovereignty. In January , one
week after a revolution in neighboring Zanzibar,18 Tanganyika’s small
army mutinied. President Julius Nyerere turned to Britain for aid, and a
small contingent of Royal Marines flew in and suppressed the mutiny in
one day. The death toll amounted to three mutinous soldiers. No civil-
ians were injured, and Britain’s marines sustained no casualties. After it
ended, President Nyerere promptly broadcast a message to his people,
proclaiming that “an army which did not obey the people’s government
was not an army of that country and was a danger to the whole nation.”
On the following day, he sent a letter to the House of Commons, thank-
ing “with deep gratitude . . . the help which has been given by Britain to
Tanganyika.” Evidently, this was politically incorrect. The next day
President Nyerere apologized publicly to his people for asking Britain to
restore order.19 Tanzania, as it is now known, may not be a political par-
adise. But there have been no more coups, and subsequent transfers of
power have been constitutional. Unfortunately, Tanzania failed to estab-
lish a firm precedent.

Sovereignty and human rights 

17 “Tanzania,” in The Statesman’s Year-Book –, Brian Hunter, ed., st ed. (New York: St.
Martin’s Press, ), pp. ff., at p. . 18 Ibid.

19 East Africa, Keesing’s Contemporary Archives (Mar –, ), pp. , .



Consider, for instance, the comparatively recent failure of the inter-
national community to intervene after the  military coup in the
Gambia: After Sir Dawda Jawara won the presidency in , the
Gambia had been for over two decades one of Africa’s few successful
multiparty democracies. Despite persistent difficulties with national
poverty, a series of Jawara governments had managed to compile a com-
mendable record of freedom of the press, independence of the judici-
ary, and respect for human rights.20 But on July , , a small
contingent of disgruntled officers in the Gambia’s national army of
some  people ousted the elected government in a bloodless coup that
had been planned and mounted in less than twenty-four hours.21 The
self-proclaimed – and in multiple ways, oxymoronic – “provisional mil-
itary president,” a twenty-nine-year-old recent graduate of a military-
police training course in the United States, promised that this would be a
“coup with a difference.”22 But predictably, the new military dictatorship
reneged on its pledge to announce a timetable for a return to democracy
by the end of September.23 Instead, it barred all political activity,
arrested dissenting journalists, and confined ministers of the former
government to house arrest.24

President Jawara, like Nyerere three decades before, requested mili-
tary aid to restore democracy. But international response to the destruc-
tion of the Gambia’s democracy diverged sharply from Britain’s prompt
and effective action in Tanzania thirty years earlier. Although a US
warship was positioned off the coast of the Gambia on the day of the
coup, Washington refused to intervene, despite the US Ambassador’s
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21 Pap Saine, “Gambia’s Capital Calm After Coup,” Reuters World Service (July , ), available in
, Nexis Library,  File; “Soldiers Take Power in Bloodless Coup”; Other
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22 Howard W. French, “Waiting for the ‘Difference’ in Gambia’s Military Coup,” Int’l Herald Trib.,
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contention that the seventy marines on board could suppress the coup.25

In fact, for ten days, the United States failed even to condemn the coup
officially. Finally, it announced that it would review security and devel-
opment assistance to the Gambia in light of the coup,26 and on October
, the United States cut off all but humanitarian aid.27 Europe’s
response was scarcely less tepid. Within three weeks, Britain, Germany,
and the European Union were praising the officers for the peaceful
nature of the coup and threatening to cut off aid only if democracy were
shunted aside.28 Ultimately, these States decided to suspend develop-
ment aid to the Gambia.29 But this expression of displeasure, though
clearly indicative of an opinio juris in favor of human rights, did not
restore democracy. To the contrary, it effectively punished the popula-
tion at large, whose members were already victims of a violation of their
fundamental political rights.

Contrast this failure to intervene in the Gambia with the international
community’s response to the analogous, and relatively contemporane-
ous, circumstances that developed in Haiti: in December , after
decades of dictatorship, the Haitian people overwhelmingly elected
Jean-Bertrand Aristide as President. Every aspect of the election was
monitored by international organizations and confirmed as “free and
fair.”30 Within months, the army, an ill-trained force of some five thou-
sand men led by General Raoul Cédras, seized power, expelled Aristide,
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and brutally suppressed popular protest. Once again, the Nyerere strat-
egy of prompt military intervention was neglected. Instead, the
Organization of American States and the UN Security Council con-
demned the coup and its aftermath and ordered economic sanctions to
dislodge the military.

Not surprisingly, these sanctions failed. Economic sanctions are effec-
tive when the target is a rational economic maximizer. The Haitian mil-
itary elite may have been rational, but no evidence suggests that the
economy was its principal concern. All the sanctions accomplished was
to reduce the Haitian economy – already the poorest in the hemisphere
– to rubble while creating economic opportunities for the ruling military
elite, which promptly added contraband to its already thriving narco-
traffic business. Here again, economic sanctions, far from ousting the
military insurgents, contributed to the suffering of the very individuals
whose political rights they were intended to vindicate. But critically,
unlike in the Gambia, the international community did ultimately deter-
mine to intervene militarily on behalf of Aristide and Haiti’s democrat-
ically legitimate government. On July , , the Security Council,
acknowledging the gravity of the situation and recognizing that an
“exceptional response” was required, passed Resolution , authoriz-
ing multinational military action.31 This marked the first occasion on
which the Security Council, acting under Chapter , authorized the
use of military force to reinstate a democratically elected government.32

Cross-border military actions should certainly never be extolled, for
they are necessarily brutal and destructive of life and property. They
may well be unlawful for a variety of other reasons. But if they displace
the usurper and emplace the people who were freely elected, they can
be characterized, in this particular regard, as a violation of sovereignty
only if one uses the term anachronistically to mean the violation of
some mystical survival of a monarchical right that supposedly devolves
jure gentium on whichever warlord seizes and holds the presidential
palace, or if the term is used in the jurisprudentially bizarre sense to
mean that inanimate territory has political rights that preempt those of
its inhabitants.33
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This is not to say that every externally motivated action to remove an
unpopular government is now permitted, or that officer corps that feel
obsolescence hard upon them can claim a new raison d’etre and start
scouring the globe for opportunities for “democratizing” interventions.
Authoritative conclusions about the lawfulness of the unilateral use of
force, no less than about any other unilateral action, turn on many con-
textual factors: e.g., the contingencies allegedly justifying the unilateral
use, the availability of feasible persuasive alternatives, the means of
coercion selected, the level of coercion used (the classic test of necessity
and proportionality), whether the objectives of the intervener include
internationally illicit aims, the aggregate consequences of inaction, and
the aggregate consequences of action.34 But it is to say that the suppres-
sion of popular sovereignty may be a justifying factor, not a justification
per se but a conditio sine qua non. And it is to say that the word “sovereignty”
can no longer be used to shield the actual suppression of popular sov-
ereignty from external rebuke and remedy.

International law is still concerned with the protection of sovereignty,
but, in its modern sense, the object of protection is not the power base
of the tyrant who rules directly by naked power or through the appara-
tus of a totalitarian political order, but the continuing capacity of a pop-
ulation freely to express and effect choices about the identities and
policies of its governors. In modern international law, the “unilateral
declaration of independence” by the Smith Government in Rhodesia
was not an exercise of national sovereignty but a violation of the sove-
reignty of the people of Zimbabwe.35 The Chinese Government’s mas-
sacre in Tiananmen Square to maintain an oligarchy against the wishes
of the people was a violation of Chinese sovereignty. The Ceausescu dic-
tatorship was a violation of Romanian sovereignty. President Marcos
violated Philippine sovereignty, General Noriega violated Panamanian
sovereignty, and the Soviet blockade of Lithuania violated its sove-
reignty. Fidel Castro violates Cuban sovereignty by mock elections that
insult the people whose fundamental human rights are being denied, no
less than the intelligence of the rest of the human race. In each case, the
violators often brazenly characterize the international community’s con-
demnation as itself a violation of their sovereignty. Sadly, some organ-
izations and some scholars, falling victim to anachronism, have given
them comfort.
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In modern international law, sovereignty can be violated as effectively
and ruthlessly by an indigenous as by an outside force, in much the same
way that the wealth and natural resources of a country can be spoliated
as thoroughly and efficiently by a native as by a foreigner.36 Sovereignty
can be liberated as much by an indigenous as by an outside force. As in
the interpretation of any other event in terms of policy, context and con-
sequence must be considered.



The international human rights program is more than a piecemeal addi-
tion to the traditional corpus of international law, more than another
chapter sandwiched into traditional textbooks of international law. By
shifting the fulcrum of the system from the protection of sovereigns to
the protection of people, it works qualitative changes in virtually every
component. Many of the old terms survive, but in using them in a
modern context, one should bear in mind Holmes’s lapidary dictum: “A
word is not a crystal, transparent and unchanged; it is the skin of a living
thought and may vary greatly in color and content according to the
circumstances and the time in which it is used.”37

When constitutive changes such as these are introduced into a legal
system while many other struts of the system are left in place, appliers
and interpreters of current cases cannot proceed in a piecemeal and
mechanical fashion. Precisely because the human rights norms are
constitutive, other norms must be reinterpreted in their light, lest
anachronisms be produced. This process of “updating” or “contempor-
ization” or actualisation, as French scholars call it, is not unknown to inter-
national law. In the South-West Africa opinion,38 the International Court
indicated the absurdity of mechanically applying an old norm without
reference to fundamental constitutive changes, and national courts have
often expressed the need and authority to actualize.39 The same style of
actualization is required with regard to the assessment of the lawfulness
of human rights actions. When this is not done, legal arguments and
judgments will be marked by anachronism.

In the debate over the US action in Panama in the United Nations,
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the Nicaraguan Permanent Representative, whose Government had
requested the meeting, opened it by proclaiming: “Once again an
offence has been committed against our peoples. Once again an attempt
is being made to make brute force appear to be law. Once again the prin-
ciples which are the foundation of international relations have been vio-
lated.”40 The Permanent Representative proceeded to cite, chapter and
verse, the United Nations Charter and the OAS Charter to establish
“[t]his flagrant violation of Panama’s sovereignty and territorial integ-
rity.”41 No reference whatsoever was made to Manuel Antonio Noriega’s
suppression of popular sovereignty, or to the fact that both the interna-
tionally supervised election before the military action and the opinion
polls after it indicated overwhelming support for the change that was
realized.42 These issues were swept away by indirection, when the
Permanent Representative said that “no argument can possibly justify
intervention against a sovereign State.”43

This is what Professor D’Amato, in his remarkable article, has called
“the rhetoric of statism.”44 The anachronism here is effected by the
selective use of the language of international law, carefully screening out
everything that has been introduced by the human rights movement. It
may be contrasted with the remark of Thomas Pickering, the US
Permanent Representative, that “the people, not governments, are sove-
reign.”45 That formulation, in turn, oversimplifies the decision calculus
now required, for, as expressed, it could make that single variable deter-
minative of lawfulness in all future cases. But at least it expresses the crit-
ical new constitutive policy in international law, which is completely
absent from the Nicaraguan formula.

When the Security Council passed Resolution , authorizing
armed intervention against the Haitian military regime that had
deposed President Aristide, critics charged that UN military action
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against Haiti would violate its sovereignty. But whose sovereignty? In
modern international law, what counts is the sovereignty of the people
and not a metaphysical abstraction called the State.46 If the de jure

government, which was elected by the people, wants military assistance,
how is its sovereignty violated? And if the purpose of the coercion is to
reinstate a de jure government elected in a free and fair election after it
was ousted by a renegade military, whose sovereignty is being violated?
The military’s? Multilateral intervention in Haiti, in short, did not
violate but in fact vindicated Haitian sovereignty – a term appropriately
identified with the wishes of Haiti’s people.

Analogous circumstances in Sierra Leone recently led to a similar
multilateral intervention. On May , , a military coup orchestrated
by Major Johnny Paul Koromah, deposed Sierra Leone’s first elected
president, Ahmad Tejan Kabbah. Both the United Nations and the
Organization of African Unity (OAU) shortly issued statements con-
demning the coup, calling for the reinstatement of the democratically
elected government and demanding the restoration of constitutional
order.47 Indeed, the OAU Council of Ministers, affirming the strong link
between genuine popular sovereignty and international political legiti-
macy, called upon “all African countries, and the International
Community at large, to refrain from recognizing the new regime and
lending support in any form whatsoever to the perpetrators of the coup

d’etat.”48

Koromah remained recalcitrant, and in July , the Economic
Organization of West African States (ECOWAS) imposed a complete
embargo on Sierra Leone. In October, the Security Council, again
acting under Chapter  of the UN Charter, reinforced this embargo
with additional sanctions, and “demand[ed] that the military junta take
immediate steps to relinquish power in Sierra Leone and make way for
the restoration of the democratically elected Government . . . ”49
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Although these economic pressures compelled Koromah to negotiate a
peace agreement, his subsequent breach of the October  cease-fire
led to military intervention. On February , , Nigerian troops
authorized by ECOWAS displaced Koromah’s military government and
reinstated President Kabbah.50 Critically, the military effort was in this
instance spearheaded by a regional African force (and not, as in Haiti,
by a force comprised largely of US troops), a fact that tends to weaken
the criticism that democratic intervention will invariably constitute a
mere political subterfuge for self-interested interference by the Western
superpowers. Here again, the United Nations endorsed the use of a
cross-border military action to restore a democratically elected regime
that had been toppled by a military coup. And here again, it was the
coup, not the global community’s intervention, that violated national
sovereignty, properly understood.51

Under the version espoused by Nicaragua’s representative in the
debate over Panama, sovereignty is not international protection of the
will of the people, but international protection for a group that calls itself
the government against the wishes of the people. There is no interna-
tional test of the legitimacy of a self-proclaimed government. The only
test is internal naked power. Under this theory, Panama’s sovereignty is
violated by the removal of the usurper and the establishment of condi-
tions for the assumption of power by the legitimate government. That is
an anachronism.

Anachronism can only be avoided in legal decision by systematic actu-
alization, which considers inherited norms in the context of changed
constitutive normative systems and makes sensitive assessments of the
relative weight each is to be given and the various intensities with which
each is demanded.
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circumstances in Sierra Leone have deteriorated again, and it continues to suffer from a brutal
civil war. See, e.g., “The Darkest Corner of Africa,” Economist (Jan. , ), p. . Yet the current
situation, while deplorable, would have occurred regardless of regional African intervention;
“many of its elements predate Sierra Leone’s independence in .” Ibid. Indeed, its persistence
is facilitated by the lack of greater political will to support the West African alliance led by
Nigeria. The Nigerians “with economic troubles of their own and a continuing democratization
process that will lead to pressures to withdraw troops from foreign entanglements . . . cannot pos-
sibly do the job without sustained financial, logistical and political support from the United
States.” Editorial, “The Horror in Sierra Leone,” Washington Post (Jan. , ), A.





The consequences of these changes are far-reaching. Some are clearly
beneficial to the new values of the international system. Some hold the
potential for destabilizing the system. On the credit side, international
human rights puts current and erstwhile tyrants on notice that monar-
chical and elitist conceptions of national sovereignty cannot be invoked
to immunize them from the writ of international law. The princes may
not like this, but for peoples languishing under despotism and dictator-
ship, the development promises, at least, the condemnation by interna-
tional law of the violation of their sovereignty and the possibility,
uncertain as it may be, of a remedy.

On the debit side, while the bite of human rights norms is extended,
so, too, is systemic instability. In decentralized systems whose members
themselves perforce make the decisions, the more the number of con-
stitutive appraisal norms, the more the number of cross-border apprai-
sals and the greater the possibility of cross-border meddling by various
actors. The problem is contained, to an extent, when internationally
supervised “free and fair” elections credibly and unequivocally indicate
the wishes of a majority of the people. It is also contained when other
non-electoral indicators show the popular will, though without the
clarity and freedom vouchsafed by secret ballot. When popular wishes
are usurped violently, the confirmed expression of popular sovereignty
tells everyone who the real usurper is and who should rightfully consti-
tute the government, no matter how convincing the newspeak of the dic-
tator’s apparatus may be.

Unambiguous situations, however, may be exceptions. Restoring
democracies is not always that simple. Sometimes it is messy, unpleas-
ant, costly, and susceptible to abuse even when the intentions of the
intervener are relatively pure; and sometimes it is susceptible to denun-
ciation even when the intentions of the denouncer are not. When inter-
nationally supervised elections result in an absence of consensus on who
should govern, or the integrity of the elections is doubtful, or there have
been no elections, or a civil insurrection has left diverse groups vying for
power, no one can be sure that the unilateral intervener from the outside
is implementing popular wishes. To varying extents, the intervener will
be shaping them.

In some circumstances, the banner of popular sovereignty can
become a fig leaf for its suppression by foreign intervention, especially
when governments bent on intervention maintain stables of alternative
local leaders who can be brought forward to authorize an invasion at the
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appropriate time.52 In other circumstances, as in Algeria, it may become
difficult to determine the right action to take when the government
about to be brought to power through a democratic election espouses a
manifest program to violate fundamental human rights. But even when
the right course of action is clear, external intervention may simply not
be feasible.53

In practice, therefore, there may be a factual “gray” area between
unequivocal expressions of popular will through internationally super-
vised, observed, or validated elections, on the one hand, and the atroc-
ities that warrant humanitarian intervention, on the other. Situations
falling into the gray area will simply not lend themselves to unilateral
action.

The most satisfactory solution to this problem is the creation of cen-
tralized institutions, equipped with decision-making authority and the
capacity to make it effective. But in the immediate future, that solution
remains unlikely, and to make it a condition of lawful decision now only
evades addressing the policies that the notion of popular sovereignty
encapsulates. The given of contemporary international decision-
making is the absence of such institutions and the need to focus on reg-
ulating unilateral decision-making. Because rights without remedies are
not rights at all, prohibiting the unilateral vindication of clear violations
of rights when multilateral possibilities do not obtain (as they did, for
instance, in Haiti and Sierra Leone) is virtually to terminate those rights.

Some scholars nonetheless remain skeptical towards the notion
that unilateral force may properly be employed to restore democratic
governance. Professor Ruth Wedgwood, for instance, argues that “[t]he
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52 See, e.g., Reisman and Silk, supra note , pp. – (discussion of factual situation in Afghanistan
leading to “invitation” of Soviet armed forces by Afghan “government”). This danger – that the
restoration of democratic government will become a subterfuge for self-interested intervention
by larger, more powerful States – can be minimized when the government that has been usurped
was elected in internationally monitored, free, and fair elections. That is why no one protested
in December , when the United States put the Panamanian police who tried to overthrow
the Endara Government back in their barracks, or in November and December , when US
planes boxed in the Philippine air force and helped quell an incipient coup against Mrs. Aquino.

53 Moreover, even when the issues are clear and the mission is feasible, the results do not always
seem stellar. As Panama, Grenada, and the Philippines indicate, reinstating a government
chosen in an internationally supervised free and fair election does not, ipso facto, solve all
national problems. But it bears emphasis that this is not the objective of this type of humani-
tarian intervention. Internationally authorized military action is not a panacea for the ills of
society. Its only objective is to reinstate an elected civilian government – to enable the people
to have the government they selected in a free and fair election – when nothing else works. That
it does not simultaneously reconstruct an economy and solve all the other ills of society does
not mean that it has failed. Would Grenada be better off of it were still under the renegades
who murdured Maurice Bishop and seized power? Would Panama be better off if Noriega were
still dictator?



emerging norms of the United Nations, the Organization of American
States, and the Conference on Security and Cooperation in Europe have
not ratified the use of unilateral military intervention.”54 The basic issue
at stake here is customary international law, which all international
actors maintain a role in shaping. Whether Professor Wedgwood’s asser-
tion proves correct, consequently, depends upon what customary law is
made. Thomas Franck, in an important, indeed indispensable, article on
the emerging right to democratic governance, similarly writes, “[As a
policy matter,] entitlement to democracy can only be expected to flour-
ish if it is coupled with a reiterated prohibition on . . . unilateral initia-
tives.”55 But, in fact, exactly the opposite is the case.

A commitment to democracy, coupled with an unwillingness to allow
for its unilateral enforcement (if that is the only feasible option), has led
to uses of economic sanctions that might appropriately be dubbed
“trigger-happy.” On the positive side, economic sanctions confirm that
the international community views the right to constitutional govern-
ment as a basic human right and its violation as a threat to peace.
Indeed, economic sanctions, no less than military sanctions, require such
a characterization as a prerequisite to their application – and with good
reason, for they are as destructive as military sanctions and far more
indiscriminate. They do not distinguish between combatants and non-
combatants. Thus, on the negative side, responding to these violations
with economic sanctions, more often than not, severely punishes the
victims while enriching the villains.

The results are anomalous: the international commitment to the dem-
ocratic rights of peoples, coupled with a disposition to authorize only
economic sanctions to vindicate these rights, creates sanctions programs
that harm the innocent. At the same time, they serve neither to deter nor
to remove the thugs responsible for these human rights violations. Nor
do economic sanctions help to restore popular government. On the con-
trary, this misguided approach permits the persistence of violations of
the democratic aspirations of peoples by military thugs and bandits, who
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54 Committee on International Arms Control and Security Affairs and Committee on
International Law, “The Use of Armed Force in International Affairs: The Case of Panama,”
Rec. Ass’n B. City N.Y.  (), pp. ,  (citation omitted) (text by Ruth Wedgwood). Professor
Wedgwood restates her analysis in Ruth Wedgwood, “The Use of Armed Force in International
Affairs: Self-Defense and the Panama Invasion,” Colum. J. Transnat’l L.  (), p. . But cf.,
Malvina Halberstam, “The Copenhagen Document: Intervention in Support of Democracy,”
Harv. Int’l L.J.  (), p.  (discussing Copenhagen Document, which supports States’ action
in defending democratically elected governments from overthrow).

55 Thomas M. Franck, “The Emerging Right to Democratic Governance,” Am. J. Int’l L.  (),
pp. , –.



will continue to find shelter in the anachronistic conceptions of “territo-
rial integrity” and “sovereignty.”

Obviously, in the long run, we must work to develop an organized and
genuinely international method for maintaining democratic processes in
new States. But in the meantime, in many cases, some members of the
Security Council will undoubtedly refuse to authorize international
action in support of internal democracy. In the short run, then, effective
international protection of fledgling democracies will depend on deci-
sive action by the great industrial democracies.

It is no longer politically feasible or morally acceptable to suspend the
operation of human rights norms until every constitutive problem is
solved. In the interim, new criteria for unilateral human rights actions
must be established. In addition, more refined techniques for their legal
appraisal and more effective means for their condemnation when such
actions are themselves unlawful must be developed.56 One contribution
of our profession should be to develop methods for assessing popular will
and making judgments about divergences.

The violation of sovereignty has heretofore largely been treated with
a passive strategy: absorbing those who have been obliged to flee their
own countries. With the increasing refinement of transportation, domes-
tic human rights pathologies now generate larger and larger numbers of
refugees. But the welfare democracies of the world, which are the pre-
ferred refuge of those fleeing human rights violations in their own coun-
tries, have begun to reach the limits of their absorptive capacities. The
passive strategy of dealing with violations of sovereignty will no longer
work. An active strategy that addresses the pathology itself is required,
both pragmatically and by the very conception of modern sovereignty.

Unfortunately, the tendency among some diplomats – and even
human rights lawyers – has been to view violations of the right to demo-
cratic governance expressed in Article  of the Universal Declaration
as lamentable, of course, but somehow less urgent than other human
rights violations. This is a serious error: when men with guns evict the
elected government, dismiss the law, kill, destroy wantonly, and control
the population by intimidation and terror, not only does this constitute
an awful violation of the integrity of the self, but all other human rights
that depend on the lawful institutions of government become matters for
the discretion of the dictator. Military coups constitute terrible violations
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of the political rights of the collectivity, and they invariably bring in their
wake serious violations of all other human rights.

Violations of the right to popular government are not, therefore, sec-
ondary or somehow less important. To the contrary, democracy is the
condition sine qua non for the realization of many other internationally
prescribed human rights. Democracy may also be the condition sine qua

non of international peace, for a growing body of evidence indicates that
democratic countries do not attack each other.57 But democracy will not
take root in many new States if outsiders fail to take steps necessary to
sustain it. The doctrine of humanitarian intervention allows such action.



Because human rights considerations introduce so many more variables
into the determination of lawfulness, an even heavier burden of delib-
eration devolves upon international lawyers in assessing the lawfulness
of actions. Matters become more complex and uncertain than they were
in an international legal system that was composed of a few binary rules
applied to a checkerboard of monarchical States and, most particularly,
that lacked an international code of human rights. One can no longer
simply condemn externally motivated actions aimed at removing an
unpopular government and permitting the consultation or implementa-
tion of the popular will as per se violations of sovereignty without inquir-
ing whether and under what conditions that will was being suppressed,
and how the external action will affect the expression and implementa-
tion of popular sovereignty. The identification of what is clearly “exter-
nally motivated action” is itself an increasingly difficult task.

No one is entitled to complain that things are getting too complicated.
If complexity of decision is the price for increased human dignity on the
planet, it is worth it. Those who yearn for “the good old days” and con-
tinue to trumpet terms like “sovereignty” without relating them to the
human rights conditions within the States under discussion do more
than commit an anachronism. They undermine human rights.
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“You, the People”: pro-democratic intervention in

international law

Michael Byers and Simon Chesterman*

What difference does it make to the dead, the orphans and the
homeless, whether the mad destruction is wrought under the name
of totalitarianism or the holy name of liberty or democracy? I
assert in all humility, but with all the strength at my command, that
liberty and democracy become unholy when their hands are dyed
red with innocent blood.

M. K. Gandhi1

 

There is now a considerable literature on “the emerging right to demo-
cratic governance,”2 arguing in essence that the democratic entitlements
spelt out in human rights treaties are at last achieving more than horta-
tory status.3 For the greater part of the twentieth century, the relatively
small number of actual democracies and uncertainty as to the precise
content of such a right precluded general endorsement of a principle of
democracy.4 Moreover, as James Crawford argues, the manner in which
classical international law conceptualized sovereignty and the State was
deeply undemocratic, or at least capable of operating in deeply undem-
ocratic ways.5

In the course of the s, however, democracy came to assume far

* The authors would like to express their thanks to Sven Koopmans and Georg Nolte for their crit-
ical comments on an earlier draft.

1 M. K. Gandhi, Non-Violence in Peace and War,  vols. (Ahmedabad: Navajivan Publishing House,
) vol. , p. .

2 Thomas M. Franck, “The Emerging Right to Democratic Governance,” Am J. Int’l L.  (),
p. .

3 See especially Universal Declaration of Human Rights, Art.  (“the will of the people shall be the
basis of the authority of government”); International Covenant on Civil and Political Rights, Art.
; European Convention for the Protection of Human Rights and Fundamental Freedoms,
Protocol , Art. ; American Convention on Human Rights, Art. 

4 James Crawford, “Democracy and International Law,” Brit Y.B. Int’l L.  (), pp. –.
5 Ibid. at pp. –; see also chapter  of this volume.



greater importance: the number of States legally committed to open,
multiparty, secret-ballot elections with universal franchise grew from
about one-third in the mid-s6 to as many as two-thirds in ;7 new
discourses in international law and international relations stressing
democracy as a value emerged;8 and the international community
showed a greater willingness to encourage or apply pressure upon a
State to hold or recognize the results of elections, or take part in elec-
tion-monitoring.9 Although the “right” to democratic governance
remains, at best, inchoate, the crucial questions that will be addressed in
this chapter are whether and how any such right may be enforced. In par-
ticular, we address the claim that the denial of a right to democracy gives
rise to a right of armed intervention on the part of third States and/or
the United Nations. And for this purpose we adopt the definition of
intervention advanced by Hersch Lauterpacht in , namely “dictato-
rial interference by a State in the affairs of another State for the purpose
of maintaining or altering the actual condition of things.”10 To be even
more specific, our focus here is neither intervention by invitation nor col-
lective or individual self-defense, but rather uninvited intervention
involving the use of force and justified on the basis of supporting or
restoring democracy.

We begin by considering arguments that one State (or a coalition of
States) may lawfully intervene unilaterally to promote democracy in
another, absent authorization from the UN Security Council. Such
arguments commonly depend upon a restrictive interpretation of the
prohibition on the use of force in Article () of the UN Charter.11

Sometimes they also seek to redefine sovereignty as “defeasible” where

 Democracy and the use of force

16 Crawford, “Democracy and International Law,” supra note , p. .
17 Franck, “Democratic Governance,” supra note , p. , puts the number at  States, citing the

US Department of State’s Country Reports on Human Rights Practices for  and reports in
the N.Y. Times.

18 See Crawford, “Democracy and International Law,” supra note , p.  n. and sources cited
therein; as well as the other chapters in this book.

19 See Secretary-General of the United Nations, Agenda for Democratization, UN Doc. A//
(); Secretary-General of the United Nations, Support by the United Nations System of the Efforts of
Governments to Promote and Consolidate New or Restored Democracies, UN Doc. A// and Corr 
(). See also Gregory H. Fox, “The Right to Political Participation in International Law,” Yale
J. Int’l L.  (), pp. –; Crawford, “Democracy and International Law,” supra note ,
pp. –; Karl J. Irving, “The United Nations and Democratic Intervention: Is ‘Swords Into
Ballot Boxes’ Enough?,” Denver J. Int’l L. & Pol’y  (), –.

10 Lassa Francis Lawrence Oppenheim, International Law, th ed., Hersch Lauterpacht, ed.
(London: Longmans, ), p. .

11 Article () reads: “All Members shall refrain in their international relations from the threat or
use of force against the territorial integrity or political independence of any State, or in any other
manner inconsistent with the Purposes of the United Nations.”



it is not exercised in accordance with the “will of the people.” We con-
clude that this approach is, on either basis, neither legally accurate nor
politically desirable – both conclusions being borne out by the two major
examples of unilateral intervention sometimes characterized as “pro-
democratic”: the United States’ invasions of Grenada in  and of
Panama in .

We then turn to collective intervention under Security Council
authorization. Resolution  – which in  authorized a US-led
multinational force “to use all necessary means to facilitate the depar-
ture from Haiti of the military leadership” and restore the Aristide gov-
ernment-in-exile12 – is considered by some to have set an important
precedent. But it is far from clear how a non-democratic regime, even
one established by a violent coup d’etat, could in itself constitute a threat
to international peace and security sufficient to invoke Chapter  of the
UN Charter. Although the legal and political checks imposed by the
requirement of Security Council authorization constitute important
safeguards against the abuses which may result from a unilateral right of
armed intervention, they in no way avoid more basic concerns about the
legitimacy of imposing democracy from the outside. This is borne out
by the more recent but equally ambiguous example of the Security
Council’s support for the Economic Community of West African States
(ECOWAS) action in Sierra Leone.

We take the position that to discuss the “democratic entitlement” in
terms of external enforcement is fundamentally to misconceive its
nature. “Popular sovereignty” may well represent the converging aspira-
tions of many peoples around the globe, but the only vehicle in which
this particular human right may find meaningful expression remains –
in all but the most exceptional of situations – sovereignty of a more tra-
ditional kind.

      

Michael Reisman set this debate off in  in an editorial comment in
the American Journal of International Law. He called for a radical reinter-
pretation of Article () that would allow one State unilaterally to depose
a despotic government in another.13 Noting that the absence of an effec-
tive international security system required the preservation of a right to
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self-defense, he used simple premises and forceful rhetoric to argue
further that the failure of the United Nations to achieve peace and order
not only legitimated but also required individual States to resort to self-
help.14 The question, he asserted, was no longer whether but when self-
help was lawful, which meant that the overthrow of despotic
governments became a legitimate goal of States seeking to enhance
order and further human rights in an essentially anarchic world.15

In a further editorial comment published in , Reisman went on
to argue that the term “sovereignty” constituted an anachronism when
applied to undemocratic governments or leaders, and that traditional
concepts of sovereignty were being replaced by a “popular sovereignty”
vested in the individual citizens of a State.16 This meant that unilateral
armed intervention to support or restore democracy did not violate sov-
ereignty – and therefore international law – but instead upheld and vin-
dicated it.

These two arguments, rereading Article () and redefining sove-
reignty, are dealt with in turn below.

A Unilateral pro-democratic intervention in theory

As explained above, in  Reisman argued that the failure of the
United Nations to achieve peace and order both legitimated and
required individual States to resort to self-help, and that the unilateral
overthrow of despotic governments was therefore permitted under
international law.17 However, his rhetorical blurring of the line between
self-defense and non-defensive uses of force served only to beg the ques-
tion of the legitimacy of such action, as Oscar Schachter pointed out in
his response to Reisman.18 And, ironically, it did not achieve a significant
degree of academic support until the early s – at a time when the
Security Council was much more active than ever before and arguments

 Democracy and the use of force
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16 W. Michael Reisman, “Sovereignty and Human Rights in Contemporary International Law,”
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Conflict Between United States Intervention and Promoting Democracy in the Third World,”
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(Washington, ..: American Enterprise Institute for Public Policy Research, ).

18 See Oscar Schachter, “The Legality of Pro-Democratic Invasion,” Am J. Int’l. L.  (), p. .



in favor of unilateralism were, as a consequence, significantly weak-
ened.19

 Rereading Article () of the UN Charter

Reisman proposed to avoid the legal problems attendant to his doctrine
of self-help by rereading Article () as imposing a two-stage test for
legitimacy in the use of force: will a particular use of force enhance
world order? And, if so, will it enhance “the ongoing right of peoples to
determine their own political destinies”?20 Although this test bears little
relation to the text of Article (), Anthony D’Amato adopted a similar
position when he argued that the invasion of Panama complied with
Article () because “the United States did not intend to, and has not,
colonialized, annexed or incorporated Panama.”21 With respect, we dis-
agree.22 Leaving aside the arguments of consent and self-defense that
are usually invoked by States acting in circumstances that might be seen
to constitute pro-democratic intervention,23 the approach taken by
Reisman and D’Amato demands an interpretation of Article () that
allows an exception for certain “legitimate” uses of force. Such an excep-
tion may be based either on the language of Article () itself, or on a
teleological reading of the Charter.

Article () prohibits “the threat or use of force against the territo-
rial integrity or political independence of any State, or in any other
manner inconsistent with the Purposes of the United Nations.” The
only exceptions to this prohibition in the text of the Charter are the
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use of force provided for in the UN Charter. See Derek Bowett, Self-Defence in International Law
(Manchester University Press, ); Ian Brownlie, International Law and the Use of Force by States
(Oxford University Press, ); Thomas M. Franck, “Who Killed Article ()?,” Am. J. Int’l L.
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23 Such arguments include “intervention by invitation” and the “right” to rescue nationals. On
intervention by invitation, see Brownlie, Use of Force, supra note , pp. –; Georg Nolte,
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auf Einladung der Regierung (Intervention upon Invitation – Use of Force by Foreign Troops in Internal Conflicts
at the Invitation of a Government under International Law [English Summary]) (Berlin: Springer Verlag,
). On the right to rescue, see Brownlie, Use of Force, supra note , pp. –; Natalino
Ronzitti, Rescuing Nationals Abroad Through Military Coercion and Intervention on Grounds of Humanity
(Oxford University Press, ); Derek Bowett, “The Use of Force for the Protection of
Nationals Abroad,” in A. Cassese, ed., The Current Legal Regulation of the Use of Force (Oxford
University Press, ), p. .



“inherent right of individual or collective self defense” in Article ,
and Security Council authorized enforcement actions under Chapters
 and . It is occasionally argued that pro-democratic intervention
and humanitarian intervention are legitimate because they are not
directed against the “territorial integrity or political independence” of
the target State, and are not inconsistent with the “Purposes of the
United Nations.”24 But as Oscar Schachter rightly observed, the idea
that wars waged in a good cause violate neither the territory nor the
polity demands an “Orwellian construction” of those terms.25 In other
words, the argument runs directly contrary to the clear intentions behind
Article (), which were to prohibit unilateral determinations of the just
war by vesting sole authority for the non-defensive use of force in the
Security Council. Not surprisingly, the argument also runs contrary to
numerous statements by the General Assembly26 and the International
Court of Justice.27

Reisman also argued that the failure to do more than condemn viola-
tions of Article () meant that they were “to all intents and purposes
validated.”28 This argument, however, conflated the problem of the
enforcement of international law with the utility of a normative system
in any form, as became more clear in Reisman’s  editorial comment:

Because rights without remedies are not rights at all, prohibiting the unilateral
vindication of clear violations of rights when multilateral possibilities do not
obtain is virtually to terminate those rights.29
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It is not clear whether this was intended as a legal argument. As for its
strength as a political argument, while we accept that vigilante justice
may be needed in some lawless situations, this is a far cry from the claim
that sheriff’s badges should be handed out to any right-minded person
with a gun.

Yet notwithstanding the radical nature of this claim, we accept that it
is at least conceivable that repeated assertions of a right of self-help by
certain States (most notably the United States) could now provide the
basis for a new rule of customary international law running parallel to,
and supplementing, the UN Charter.30 This new rule could operate
either in respect of self-help generally, or in respect of unilateral pro-
democratic intervention more specifically.

In addition to the allegedly pro-democratic interventions in Grenada
in  and Panama in , recent possible examples of self-help
include: the June  US missile strikes on Iraq in response to an alleged
assassination attempt on former President George Bush; the August
 US missile strikes on Sudan and Afghanistan in response to terror-
ist attacks on its embassies in Nairobi and Dar es Salaam; NATO threats
to bomb Serbian forces in and around Kosovo in late  and early
; the December  strikes on Iraq by the United States and UK
and the continuing enforcement by those two States of their “no fly
zones.” It is possible to characterize each of these four examples as the
assertion of a right that was neither specifically provided for in the UN
Charter, nor roundly condemned by the international community as a
whole.

Although many States chose not to protest these particular actions,
there are a number of reasons why it cannot be accepted that they – and
the general absence of protest – have been sufficient to change the inter-
national law on the use of force in general and thus (perhaps) to
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kind, to which it is subject on the treaty-law plane of the Charter.” On the formation of custo-
mary international law and its relationship to treaties, see generally, Michael Byers, Custom, Power
and the Power of Rules: International Relations and Customary International Law (Cambridge University
Press, ), especially pp. –; Nancy Kontou, The Termination and Revision of Treaties in the Light
of New Customary International Law (Oxford: Clarendon, ); Hugh Thirlway, International
Customary Law and Codification (Leiden: Sijthoff, ).



strengthen the argument in favor of a specific right of unilateral pro-
democratic intervention. First, in a situation where an almost universally
ratified treaty provides rules that prohibit the unilateral use of force
except in self-defense, the amount of State practice and evidence of
opinio juris necessary to change any rule of customary international law
existing parallel to those treaty rules – and thus, arguably, the treaty rules
themselves – would have to be substantial, widespread, and more or less
consistent, so as to overcome the resistance to change inherent in the
treaty (as a set of established, legally binding obligations backed up by
the principle of pacta sunt servanda) and in its ratifications (as individual
instances of State practice and evidence of opinio juris for the purposes
of customary international law).31

The State practice and opinio juris in favor of even a limited right of
self-help is neither substantial, widespread, nor consistent. The four pos-
sible examples of self-help referred to above were not conducted with
the felt and expressed purpose of developing a right of this kind. Rather
than asserting an independent right of action, the acting States relied on
the traditional exceptions to Article (), namely self-defense and/or
Security Council authorization – and even the bona fides of these justifi-
cations be questioned (the United States actions in “self-defense” may be
more properly characterized as reprisals32 while authorization to use
force against Serbia and Iraq can only be found through a tortured
reading of a number of Security Council resolutions33). It is also diffi-
cult to see how such practice could ever provide the evidence of opinio

juris necessary to create a rule of customary international law when the
putative rule in question is not expressly and centrally relied upon, and
especially where it would have such a high threshold of contrary treaty
rules, State practice, and opinio juris to overcome. By not asserting self-
help as a principal justification, these States have in fact demonstrated
that they do not believe that such a right is part of customary interna-
tional law. The argument that there has been a change in favor of a more
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31 When, in the  North Sea Continental Shelf Cases, the International Court of Justice addressed
the issue of whether treaty provisions may generate customary international law, it stated:
“There is no doubt that this process is a perfectly plausible one and does from time to time occur:
it constitutes one of the recognized methods by which new rules of customary international law
may be formed. At the same time this result is not lightly to be regarded as having been attained.”
 ICJ , p. , para. . See generally Byers, Custom, supra note , pp. –.

32 On reprisals generally, see Brownlie, Use of Force, supra note , pp. –; Derek Bowett,
“Reprisals Including Recourse to Armed Force,” Am. J. Int’l L.  (), ; R.W. Tucker,
“Reprisals and Self-Defense: The Customary Law,” Am. J. Int’l L.  (), .

33 See Christian Tomuschat, “Use of Force Against Iraq,” Die Friedens-Warte () (), –.



specific right of pro-democratic intervention has thus become even
more difficult to sustain.

Even if they had been conducted with the felt and expressed purpose
of developing a right of self-help, a total of six (or ten or twelve) inter-
ventions of this kind in a half-century of State practice and opinio juris in
support of non-intervention would not a new rule of international law
make. In fact, in the latter half of the twentieth century the international
community has in general responded to unilateral interventions in a
resoundingly negative way, no matter how morally just the cause (and
with the notable exceptions of interventions by advance invitation – of
which there have been many, especially in francophone Africa34 – and
interventions to protect nationals in danger35). The responses to the
Soviet Union’s interventions in Hungary, Czechoslovakia, and
Afghanistan, to the US interventions in Vietnam, Grenada, and
Panama, to Indonesia’s invasion of East Timor, China’s annexation of
Tibet, and Israel’s bombing of an Iraqi nuclear reactor are but a few
examples of how the preponderance of State practice operates against
the creation of additional exceptions to Article (). Even if one argued
that the opinio juris was not sufficiently clear in the direct responses to
these actions, the many resolutions and declarations of the UN General
Assembly on this point are equally decisive.

However, D’Amato and some other (principally American) interna-
tional lawyers take the view that only physical acts and not statements
constitute State practice for the purposes of customary international
law.36 This view has aptly been referred to by Ian Brownlie as “‘Rambo’
superpositivism,”37 for in so far as it concerns the change of customary
rules it would seem to require violations of customary international law.
As far as the law governing the use of force is concerned, this view
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34 Recent examples include: Liberia (–) (arguably), Lesotho (), Sierra Leone (– )
(arguably). See generally, Nolte, Eingreifen auf Einladung, supra note .

35 Examples include: Belgian and US nationals in the Congo (), US nationals in Cambodia
(), Israeli nationals at Entebbe, Uganda ().

36 See, e.g., Anthony D’Amato, The Concept of Custom (Ithaca, ..: Cornell University Press, ), p.
, Anthony D’Amato, “Trashing Customary International Law,” Am. J. Int’l L.  (), ;
Fredric Kirgis, “Custom on a Sliding Scale,” Am. J. Int’l L.  (), ; Arthur Weisburd,
“Customary International Law: The Problem of Treaties,” Vand. J. Transnat’l. L.  (), p. ;
Karol Wolfke, Custom in Present International Law, nd rev. ed. (Dordrecht: Martinus Nijhoff, ),
p. ; Karol Wolfke, “Some Persistent Controversies Regarding Customary International Law,”
Neth. Y.B. Int’l L. (), pp. –.

37 Ian Brownlie, “The United Nations Charter and the Use of Force, –,” in Cassese, ed.,
Use of Force, supra note , p. . Rambo was a film character of the s who only knew one
way in which to relate to other people – through the use of force.



accords great weight to acts of intervention and no weight at all to pro-
tests, resolutions and declarations condemning them. It is therefore, in
Michael Akehurst’s words, “hardly one to be recommended by anyone
who wishes to strengthen the rule of law in international relations.”38 It
leaves little room for diplomacy and peaceful persuasion and, perhaps
most importantly, marginalizes less powerful States within the interna-
tional legal system. It is a view which has repeatedly been rejected by the
International Court of Justice, by the vast majority of States, and by
most scholars – including many from within the United States.39

 Rereading sovereignty

An alternative approach that is claimed to legitimize unilateral armed
intervention to promote democracy (or other noble ends) depends on a
reconceptualization of sovereignty. Much has been written on the
decline of sovereignty as the defining concept of international law and
international relations;40 indeed, the very idea of a “right to democracy”
itself is testimony to this change. At its most extreme, “popular sove-
reignty” is said to have displaced the traditional notion of sovereignty as
the “critical new constitutive policy” of international law.41 On this view,
the Austinian conception of the sovereign as (by definition) the reposi-
tory of legal authority has been supplanted by the State authorized to
represent and protect the individuals from whom it derives its raison

d’être.42

Reisman, writing in , used this rationale to argue that:

The Chinese Government’s massacre in Tiananmen Square to maintain an oli-
garchy against the wishes of the people was a violation of Chinese sovereignty.
The Ceausescu dictatorship was a violation of Romanian sovereignty. President
Marcos violated Philippine sovereignty, General Noriega violated Panamanian
sovereignty . . .43

Pursuing the argument yet further, Reisman concluded that it is “anach-
ronistic” to say that the United States violated Panama’s sovereignty in
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38 Michael Akehurst, “Custom as a Source of International Law,” Brit Y.B. Int’l L.  (–), p. .
39 See Byers, Custom, supra note , pp. – and citations therein.
40 See, e.g., Simon Chesterman, “Law, Subject and Subjectivity in International Relations:

International Law and the Postcolony,” Melbourne U. L. Rev.  (), p. , and citations
therein.

41 Reisman, “Sovereignty and Human Rights,” supra note , p. . See also J. G. Starke, “Human
Rights and International Law” in Eugene Kamenka and Alice Erh-Soon Tay, eds., Human Rights
(New York: St. Martin’s, ), pp. –.

42 See, e.g., L. J. Macfarlane, The Theory and Practice of Human Rights (London: M. T. Smith, ) p. .
43 Reisman, “Sovereignty and Human Rights,” supra note , p. .



launching an invasion to capture its (allegedly) illegitimate head of
State.44

In our view, this conclusion involved a non sequitur of serious propor-
tions. Although we agree that the concept of popular sovereignty plays
an important role in modern international law, it simply does not follow
that the illegitimacy of one regime authorizes a foreign state – any

foreign State (though one can guess which foreign State) – to use force to
install a new and “legitimate” regime. Although similar positions are
adopted by D’Amato and Fernando Tesón, who dismiss any defense
of the principle of non-intervention as examples of “the rhetoric of
statism”45 and “the Hegelian myth”46 respectively, what they and
Reisman do not appear to consider is the possibility that both Noriega’s
voiding of the  election and the US invasion violated Panamanian
sovereignty, albeit in different ways.

The basic problem here is the failure to recognize that, within any
normative system, rights will inevitably conflict. It is not enough to assert
that the rights of Panamanians are being violated and that this must
trump any conflicting right that prohibits the unilateral use of force in
international relations. Despite the fact that sovereignty has to some
degree been transformed since the adoption of the UN Charter, it is far
from clear that democracy has displaced peace as the principal concern
of that instrument, and of the international legal system more generally.
A comparison may be made with the right to self-determination:
enshrined in the major human rights instruments and numerous resolu-
tions of the General Assembly, it is nevertheless commonly accepted to
be limited – as a result, in part, of Articles () and () of the Charter –
to the colonial context and by the principle of uti possidetis.47

There is also a certain question of consistency here. If one accepts
that non-democratic States are international legal persons capable of
acting as such (for example, in their capacity to conclude binding
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44 Ibid. at p. .
45 D’Amato, “The Invasion of Panama,” supra note , p. ; see also Reisman, “Sovereignty and

Human Rights,” supra note , p. .
46 Tesón, Humanitarian Intervention, supra note , pp. –. Interestingly, in the second edition of

his book-length defense of a right of humanitarian intervention, Tesón does not mention the US
invasion of Panama.

47 See generally Clyde Eagleton, “Self-Determination in the United Nations,” Am J. Int’l L.  (),
p. ; U. O. Umozurike, Self-Determination in International Law (Hamden, Conn.: Shoe String Press,
); Eyassu Gayim, The Principle of Self-Determination (Oslo: Norwegian Institute of Human
Rights, ), Reference Re: Secession of Quebec, Supreme Court of Canada (August , ), avail-
able at <http://www.scc-csc.gc.ca>. On uti possidetis, see Steven Ratner, “Drawing a Better Line:
Uti Possidetis Juris Today,” Am. J. Int’l L.  (), p. ; Malcolm Shaw, “The Heritage of States:
The Principle of Uti Possidetis Juris Today,” Brit. Y.B. Int’l L.  (), p. .



treaties), it seems odd to argue that their international legal rights do not
extend to the basic principle prohibiting the use of force. This inconsis-
tency is exacerbated by the fact that the prohibition of force is widely
regarded as having achieved the status of a peremptory, jus cogens rule. A
treaty condoning the use of force would thus be void under Article  or
 of the  Vienna Convention on the Law of Treaties (VCLT).48 In
contrast, even the most ardent supporters of the “right to democratic
governance” do not claim that this specific right has achieved jus cogens

status. In this context it is important to note that the “right to democratic
governance” is not coterminous with the right to self-determination,
which is regarded by some as a jus cogens rule and does not require the
operation of democratic processes. How a non-peremptory rule could
trump a peremptory rule remains unexplained.

The point may also be made that there are distinct practical advan-
tages associated with the international legal system’s designation of the
State as the autonomous holder of most rights and obligations at
the international level. Among other things, this designation enables the
principle of sovereign equality to reduce the distortions in law-making
influence that result from the severe social inequalities that exist among
States.49 It also facilitates the smooth operation of diplomatic relations
– for example, by eliminating the need to enquire whether a government
accurately represents the wishes of “the people” when ratifying treaties
and entering into contracts. Reisman’s proposal, if accepted, would dra-
matically increase the uncertainty and subjectivity associated with inter-
national and transnational legal relations, to no one’s advantage except,
perhaps, those very few States capable of applying it in practice.50
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48 See Nicaragua  ICJ , p. , para.  (citing Report of the International Law
Commission, th Session I.L.C. YB.  (), pp. , ). VCLT, Art.  provides that a treaty
is void “if, at the time of its conclusion, it conflicts with a peremptory norm of general interna-
tional law.” Vienna Convention on the Law of Treaties, Art.  reads: “If a new peremptory
norm of general international law emerges, any existing treaty which is in conflict with that norm
becomes void and terminates.” The archetypal example of such a treaty is a pact of aggression,
though Dinstein argues that a treaty between two States purporting to absolve each other from
the prohibition of the use of force in order to decide to settle a dispute by war will also be void
ab initio. Yoram Dinstein, War, Aggression and Self-Defense, nd edn. (Cambridge University Press,
), pp. –. On jus cogens rules generally, see Byers, Custom, supra note , pp. –; Stefan
Kadelbach, Zwingendes Völkerrecht (Berlin: Duncker and Humblot, ); Lauri Hannikainen,
Peremptory Norms “Jus Cogens” in International Law (Helsinki: Lakimiesliiton Kustannus, ).

49 See Byers, Custom, supra note , especially pp. –, –.
50 An interesting comparison may be made with the approach taken by the ICJ in the

Gabcíkovo–Nagymaros Case, where the Court rejected Hungary’s submission that “profound
changes of a political nature” constituted a fundamental change of circumstances for the pur-
poses of Article  of the Vienna Convention on the Law of Treaties. See Case Concerning the
Gabcíkovo- Nagymaros Project (Hungary/Slovakia),  ILM (), pp. ,  (para. ).



B Unilateral pro-democratic intervention in practice

Having considered the arguments advanced by academics in favor of a
unilateral right of pro-democratic armed intervention, we turn now to
a more detailed consideration of the two major examples of unilateral
intervention sometimes characterized as “pro-democratic”: the US inva-
sions of Grenada in  and of Panama in . As will become clear,
both examples actually prove the opposite point, that unilateral armed
intervention to support or restore democracy remains prohibited by
international law.

 Grenada, 
On October , , a force of about  US Marines and , para-
troops, together with  soldiers from neighboring Caribbean States,
landed in Grenada, where a violent coup d’état had been staged by radical
Marxist opponents of the leftist Maurice Bishop regime. The newly self-
appointed Revolutionary Military Council was deposed after three days
of fighting. US troops withdrew by December , leaving only a small
number of US and Caribbean support personnel on the island.51

Casualties numbered just over one hundred: eighteen Americans, forty-
five Grenadians (including twenty-one civilians killed in the accidental
bombing of a hospital) and thirty-four Cuban soldiers.52

The Reagan Administration provided three justifications for the
intervention.53 First, it cited an invitation from the Governor-General
of Grenada, received on October , . According to Deputy
Secretary of State Kenneth Dam, the “legal authorities of the
Governor-General remained the sole source of governmental legiti-
macy on the island in the wake of the tragic events.”54 As a point of
constitutional law, this is open to question.55 Moreover, the invasion was
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51 Keesing’s Contemporary Archives (), ‒. Edward Gordon, et al., “International Law and
the United States Action in Grenada: A Report,” Int’l Law.  (), p. .

52 Ibid. These figures were later disputed.
53 See Deputy Secretary of State Kenneth W. Dam, “Statement Before the House Committee on

Foreign Affairs” (November , ), reprinted in Am J. Int’l. L.  (), , p. ; Legal Adviser
of the Department of State, Davis R. Robinson, Letter dated February , , addressed to
Professor Edward Gordon, Chairman of the Committee on Grenada of the American Bar
Association’s Section on International Law and Practice, reprinted in Am. J. Int’l L.  (), .

54 Dam, “Statement,” supra note , .
55 Under the  Constitution, the Governor-General apparently had such power as part of his

unenumerated reserve powers. It is unlikely that these were in effect in , however, after the
promulgation of the People’s Laws in  following the revolution: see Michael J. Levitin, “The
Law of Force and the Force of Law: Grenada, the Falklands, and Humanitarian Intervention,”
Harv. Int’l L.J.  ().



already in an advanced stage of implementation by the time the request
was supposedly received – just one day before the troops landed.
Although the proximity of the request to the invasion does not go to the
question of its legality, it does indicate clearly that even the United
States did not regard it as decisive.56 In any event, as The Economist

(which strongly supported the action) concluded, the “request was
almost certainly a fabrication concocted between the OECS
[Organization of Eastern Caribbean States] and Washington to calm
the post-invasion diplomatic storm.”57

Second, the United States cited a request to intervene from the OECS.
On November , , Dam referred to Articles ,  and  of the OECS
Treaty, which, he stated, “deal with local as well as external threats to
peace and security.”58 This reference was misleading – they do, but not
in terms that could possibly justify the use of force against a member
State. Three months later, the State Department’s Legal Adviser, Davis
Robinson, presented a modified position, relying instead on Article 
which grants plenary authority to the heads of government of the OECS
States.59 He then referred to Article () which, he stated, “expressly
empowers the heads of government to pursue joint policies in the field
of mutual defense and security, and ‘such other activities calculated to
further the purposes of the Organisation as the member States may from
time to time decide.’”60 However, he omitted to mention that Article ()
merely states the fields in which member States will endeavor to coordi-
nate, harmonize, and pursue joint policies. Moreover, the “Major
Purposes” listed in Article () include the defense of member States’
“sovereignty, territorial integrity and independence.”61 And on both
occasions, Chapter  of the UN Charter, which concerns regional
security arrangements, was relied upon in a manner that conflated
“pacific means of dispute settlement” under Article  with enforcement
measures under Article  – enforcement measures that require Security
Council authorization. Only the former Article was invoked by the
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56 Robert J. Beck, “International Law and the Decision to Invade Grenada: A Ten-Year
Retrospective,” Virginia J. Int’l L.  (), pp. –.

57 “Britain’s Grenada Shut-Out,” Economist (March , ), , . It further stated that the deci-
sion to invade “had been % made on Saturday,” the day before the alleged request: ibid., .
Cf Nolte, Eingreifen auf Einladung, supra note , pp.  ff.

58 Dam, “Statement,” supra note , p. .
59 Robinson, Letter to American Bar Association, supra note , p. .
60 Ibid. (citing Treaty Establishing the Organization of Eastern Caribbean States, June , ,

done at Basseterre, St. Kitts/Nevis,  ILM, p. , Art. ()(r)).
61 OECS Treaty, Art. ()(b).



United States to justify an action that was clearly not “pacific” (and there-
fore could only have fallen within the scope of the latter).62

Third, the United States invoked the protection of nationals as a legal
justification. The facts supporting this thesis have been contested – in
particular, the United States asserted that Grenadian officials refused to
let its citizens leave the island, although Canada claimed to have flown
a chartered plane to and from the island on the day of the intervention.63

In any case, it was acknowledged that the scale of the operation went
beyond the limits of this “well-established, narrowly drawn ground for
the use of force.”64

A Security Council resolution protesting the intervention was vetoed
by the United States.65 The General Assembly, free of such constraints,
passed a resolution that “deeply deplore[d]” the US-led intervention as
a flagrant violation of international law.66

Subsequent events also undermined the US legal position. None of
the Eastern Caribbean States involved referred to the humanitarian
motives initially stressed by the US. Instead, they said that the action was
“to help stabilize the country,” “to restore law and order,” but above all
“to block the Russians and the Cubans,” “to prevent another Angola,”
and “to prevent Marxist revolution from spreading to all the islands.”
They described the landing as “a pre-emptive defensive action.”67

In the attempt to find support for a unilateral right of pro-democra-
tic intervention, even a regional one, Grenada is a strained example. The
United States itself did not seek to invoke this justification, nor any jus-
tification that could be seen to imply a right of pro-democratic interven-
tion. In one of its most sophisticated legal explanations of the invasion,
it even went so far as to stress the grounds on which it did not rely: an
expanded view of self-defense, “new interpretations” of Article (), or
“a broad doctrine of ‘humanitarian intervention.’”68 Even if it had
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62 See Dam, “Statement,” supra note , p. ; Robinson, Letter to American Bar Association, supra
note , p. . It therefore seems disingenuous of the Legal Adviser to have stated that “We are
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violate Article () of the Charter.” Robinson, Letter to American Bar Association, supra note ,
p. . 63 Levitin, “The Law of Force,” supra note , p. .
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67 See Wil D. Verwey, “Humanitarian Intervention,” in Cassese, ed., Use of Force, supra note , p. 

(and sources cited therein).
68 Robinson, Letter to American Bar Association, supra note , p. . This is cheerfully dismissed

by Tesón, who marshals it as evidence of precisely such a right: Tesón, Humanitarian Intervention,
supra note , pp. –.



invoked the restoration of democracy as a justification, the preponder-
ance of State practice and opinio juris in this instance is to be found in the
negative reaction of other States, and thus supports the contrary rule. In
light of this evidence, reference to the invasion of Grenada by support-
ers of a right to unilateral pro-democratic intervention does their argu-
ment more harm than good.

 Panama, 69

Supporters of a unilateral right of pro-democratic intervention rely
most heavily on the US invasion of Panama in  as a paradigmatic
example of their theory at work. A close analysis, however, confirms that
the case of Panama supports precisely the opposite conclusion.

On December , , , US troops began an operation to over-
throw the government of Panama and capture its head of State, General
Manuel Noriega. President Bush explained and justified the action on
four grounds: “to safeguard the lives of Americans, to defend democracy
in Panama, to combat drug trafficking, and to protect the integrity of the
Panama Canal Treaty.”70 Having rendered Noriega a fugitive, the US
now recognized the “rightful leadership” of the likely victors of elections
held earlier that year; diplomatic relations would resume immediately
and steps would be taken to lift economic sanctions imposed against the
Noriega regime.71 The US forces would be withdrawn “as quickly as
possible.” With no apparent irony, Bush added that he would “continue
to seek solutions to the problems of this region through dialogue and
multilateral diplomacy.”72

Analysis of the legal basis for the action – somewhat hopefully code-
named “Just Cause” – is made difficult by the conflation of policy and
legal reasoning in statements such as these. Of the four grounds outlined
above, the exercise of an “inherent right of self defense” protected
under Article  of the UN Charter and extending to the protection of
nationals abroad most closely resembled a legal argument.73
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69 For a more detailed exposition of events, see Simon Chesterman, “Rethinking Panama:
International Law and the US Invasion of Panama, ,” in Guy S. Goodwin-Gill and Stefan
A. Talmon, eds., The Reality of International Law: Essays in Honor of Ian Brownlie (Oxford University
Press, ), p. .

70 President George Bush, “Address to the Nation Announcing United States Military Action in
Panama,” in Public Papers of the Presidents of the United States: George Bush ,  vols (Washington, ..:
US Govt. Printing Office, ) (December , , : ) vol. , pp. –, para. .

71 See Memorandum Terminating Economic Sanctions Against Panama (December , ) in
Public Papers, supra note , vol. , p.  (lifting economic sanctions imposed by Executive Order
No. ). 72 Bush, “Address to the Nation,” supra note , para. .

73 See generally Chesterman, “Rethinking Panama,” supra note .



But if self-defense was the primary legal justification put forward by
the Bush Administration, it was the claim that intervention may be jus-
tified in support of democracy that won the most vocal support from
legal academics.74 D’Amato described US actions in Panama and, pre-
viously, Grenada as “milestones along the path to a new nonstatist con-
ception of international law.”75 Reisman similarly heralded a new era in
which “the people, not governments, are sovereign.”76 In a remarkably
isolationist conception of customary international law, each regarded
the invasion as a significant and positive development77 – ignoring or dis-
counting as irrelevant the broad condemnation of the intervention by
the international community. Once again a Security Council resolution
was blocked by the US veto;78 once again the General Assembly con-
demned the unilateral action.79 And to our knowledge, only one non-
American international lawyer – Elihu Lauterpacht – voiced written
support for the invasion, claiming that the only justification offered by
the United States which had any merit was that it had “acted in support
of the democratic process – a concept of internationally recognized rel-
evance.”80

There were two ways that the Bush Administration invoked democ-
racy in support of the invasion: as the exercise of a right to act unilat-
erally to promote democracy in another State, and as legitimate
assistance to a democratically elected head of State, Guillermo Endara,
who had consented to that action. According to Abraham Sofaer, Legal
Adviser to the State Department at the time of the invasion, when
Endara was informed of the impending arrival of US troops on
December , ,

he decided to be sworn in as president. He welcomed the US action, presented
his views as to the proper objectives of US efforts and immediately began to
cooperate fully in their implementation. He appealed to the Panamanian forces
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“not to resist” the US action, which he said was unavoidable and “seeks to end
the Noriega dictatorship and reestablish democracy, justice and freedom.” He
also began exercising the functions of his office, appointing officials to assume
direction over components of the Panamanian government and progressively
asserting control over all Panamanian territory.81

Even if one accepts the legitimacy of Endara and his colleagues, the
United States never claimed that he actually requested the invasion.
Although Bush stated that Endara “welcomed the assistance” of the
United States,82 and there was some reference to his being “consulted,”83

he was informed of the plans for a military intervention only when
troops were already in the air.84 Bob Woodward reported that Bush had
decided that this was the point of no return – if Endara refused to “play
ball,” Secretary of Defense Dick Cheney and General Colin Powell,
who were overseeing the operation, were to check with Bush person-
ally.85 Endara was sworn in at Fort Clayton, a US military base in the
Canal Zone, less than an hour before the invasion began.86

There is, in fact, some evidence that Endara was not entirely happy
about the invasion, which he later described as a “kick in the head,”
stating that he “would have been happier without it.”87 In a profile on
him written in January , he explained his reaction to the news from
US officials that an invasion was imminent and that they wanted him to
take the oath as President:
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It would have been very easy for me to say, “I’m not going to take this job under
occupation by American forces” . . . But I knew that I couldn’t do that. I had to
assume the responsibility of Government – the people chose me to be President.
I couldn’t simply tell the US: “You pick the Government. You are the occupy-
ing power and you do what you want.”88

This squarely raises the question of what might have happened had he
refused to “play ball.”

Sofaer explained that one reason Endara’s consent was not secured
prior to the invasion was that it would have exposed him to unjustifiable
political and physical risk.89 But as the New York City Bar Association
has observed, the claim that unilateral force is justified in support of
democratic choice is weakened when elected leaders are unable to ask
openly for such intervention for fear of popular disapproval.90 It may
have been such concerns that led Endara to claim initially that he was
sworn in on Panamanian territory – an assertion contradicted by wit-
nesses and uniformly disregarded by the press.91

After noting that Endara’s consent would have been sufficient to
justify the invasion had he controlled the territory of Panama and been
able to exercise governmental powers prior to December , ,92

Sofaer asserted that the fact that he lacked such control “does not
deprive his consent of legal significance.”93 It is not clear what Sofaer
intended by this, but it may indicate an argument that a new government
may retrospectively validate the action that brought it to power. This
appears to be the import of Lauterpacht’s comment that:

What matters in law is not the technical propriety of the United States action
at its inception but whether the Government of Panama itself now regards that
action as lawful.94

The implication is that a newly installed regime may pardon violations
of international law committed against its predecessor. This may be gen-
erally correct in respect of obligations inter se (i.e., as between particular
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States) under the rules of State responsibility – though it is difficult to see
how any such an ex post facto waiver could be effective if the rule in ques-
tion were one of jus cogens.95

Even if it were effective, third States and international tribunals are
not bound to accept such a waiver.96 In the Barcelona Traction case, the
International Court of Justice held that certain rules of international law
entail obligations erga omnes, where all States have a legal interest in the
protection of the rights involved. And it is significant that the Court, for
illustrative purposes, referred to those obligations which outlaw acts of
aggression.97 If an act of intervention is considered to violate such an
obligation, all other States may be considered individually as “injured”
parties.98 Moreover, allowing the target State to authorize such an inva-
sion retrospectively would raise concerns that this doctrine is open to
abuse precisely because it may result in the imposition of regimes which
are sympathetic to the acting State.

In the event, most Latin American States withdrew their ambassadors
from Panama after the invasion and refused to recognize the Endara
government, stating that diplomatic relations would be normalized only
when US troop numbers returned to pre-invasion levels and some form
of plebiscite demonstrated popular support for the new regime.99 The
Permanent Council of the Organization of American States initially
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refused to accept the credentials of the ambassador dispatched by
Endara to represent Panama there, with Noriega’s ambassador remain-
ing and participating in the vote criticizing the invasion.100 Some months
passed before most governments decided to recognize the Endara
regime.101 Widespread reluctance to recognize the new government,
strong objections voiced by many States in the Security Council and a
condemnatory resolution adopted by the General Assembly,102 as well as
the fact that the restoration of democracy was only one of four justifica-
tions advanced by the United States for the intervention – all this evi-
dence confirms that unilateral pro-democratic armed intervention
remains prohibited by international law, and hardly supports the oppo-
site proposition.103

C Concluding thoughts on “kind-hearted gunmen”

The immediate obstacle to adopting the arguments advanced in favor of
a unilateral right of pro-democratic intervention is that they are simply
not accepted by even a significant minority of States. Although there is
some evidence of support on the part of the United States and perhaps
the UK,104 upholding or restoring democracy has not previously been
asserted as an independent basis for intervention. It was not raised
by Tanzania when it deposed Idi Amin in Uganda in ,105 by
Vietnam when it overthrew the genocidal regime of Pol Pot in
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–,106 nor by France when it helped overthrow “Emperor” Bokassa
in the Central African “Empire” in .107 On those occasions when it
has been invoked by the United States to justify its actions in Grenada,
Nicaragua, and Panama, the action has been condemned by the inter-
national community and – when the issue came before it – by the
International Court of Justice.108

Aside from the normative problems such an argument faces, it is also
highly questionable that such a doctrine would be desirable. In the
Nicaragua case, the Court refused “to contemplate the creation of a new
rule opening up a right of intervention by one State against another on
the ground that the latter has opted for some particular ideology or polit-
ical system.”109 Such a rule would, ex hypothesi, be exercised arbitrarily. In
his landmark paper on the right to democratic governance, Thomas
Franck argued that for such a right to be meaningful, precisely the oppo-
site approach was necessary:

[S]teps should be taken to meet the fear of some smaller states that election
monitoring will lead to more Panama-style unilateral military interventions by
the powerful, perhaps even for reasons less convincing than those which pro-
voked the  US military strike against the Noriega dictatorship. That a new
rule might authorize actions to enforce democracy still conjures up just such
chilling images to weaker states, which see themselves as the potential objects of
enforcement of dubious democratic norms under circumstances of doubtful
probity.110

There are other ways for one State to manifest its concern at the undem-
ocratic behavior of another. The most common manner of doing so is
simply to refuse to recognize a regime’s representative authority, or at
least refuse to deal with it in certain – particularly economic – ways.
However, isolation is a blunt instrument and may in fact cause harm to
those whom the acting State desires to protect.111 Another possibility
may be to require third parties dealing with a grossly unrepresentative
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regime to assume the risks which may be involved – for example, the risk
that a subsequent government will refuse to honor the commitments of
its predecessor – by modifying the applicable rules of State responsibil-
ity.112 And in exceptional circumstances where there is broad consensus
that some form of enforcement action to support or restore democracy
is required, collective action through the Security Council provides the
only appropriate – and legal – alternative.

    -   
 

It is now trite to observe that the Security Council has assumed a far
more pro-active role in international relations since the end of the Cold
War. The past decade has seen a dramatic increase in its involvement in
almost all areas where it has responsibilities and powers. Of particular
interest for our purposes is the increased willingness of the Security
Council to invoke its coercive authority under Chapter  of the
Charter in situations not traditionally regarded as threats to “interna-
tional peace and security.”113 In the absence of a Chapter  resolution,
the UN is constrained by the domestic jurisdiction provision of Article
().114 Although human rights treaties, the expanded range of activities
engaged in by the UN, and customary international law have all reduced
the scope of that exclusive jurisdiction, arguments which seek to fit for-
cible pro-democratic intervention within such a revised reading do not
succeed – for all the same reasons as those discussed above in the context
of unilateral, unauthorized intervention.

A Disruption of democracy as a “threat to international peace and security”

There are three ways in which a disruption of democracy might be con-
sidered sufficient to justify a Chapter  resolution.

First, and most obviously, the act of disruption itself may threaten
international peace and security. This was arguably the case in two
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incidents that are sometimes identified as early precedents for Security
Council intervention in support of democracy.115 The Security Council
responded to the  declaration of independence by the white minor-
ity government in Southern Rhodesia by imposing mandatory eco-
nomic sanctions116 and authorizing a limited use of force (by the UK) to
stop oil tankers from violating the embargo.117 The Southern Rhodesian
question is perhaps unique in that the Council explicitly recognized the
legitimacy of the Zimbabwean people’s struggle against a colonial
regime, specifically invoking the Declaration on the Granting of
Independence to Colonial Territories and Peoples.118 Subsequent reso-
lutions referred to allegations of armed aggression on the part of the Ian
Smith regime against neighboring States.119 Similarly, the Chapter 
resolution imposing an arms embargo on South Africa strongly con-
demned the racist regime, but ultimately located a threat to international
peace and security in the prospect of South Africa acquiring nuclear
weapons.120 Whether any given situation lends itself to being character-
ized as a threat to international peace and security will depend on the
specific circumstances, including the consequences for neighboring
States, such as (arguably) refugee flows. It is possible, though difficult, to
fit the Security Council resolutions on Haiti and Sierra Leone within
such a framework.

Second, at a different level of analysis, some scholars argue that the
absence of democracy may itself constitute a threat to international
peace and security. This is an extreme form of the “democratic peace”
thesis that authentic democracies do not fight each other, or – depending
on the definition of “democracy” or “fighting” – that such conflicts are
exceptional.121 (The gunboat diplomacy between Spain and Canada over
fishing rights in  may be such an exception,122 as might the involve-
ment of the United States in the  overthrow of the democratically
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elected government in Chile.) As a general principle this clearly cannot
stand, as it would deprive about one-third of the world’s States of the pro-
tection of Article ().

Third, what might be called the Humpty-Dumpty school of inter-
pretation123 considers that the Security Council has an absolute license
to determine what constitutes a “threat to international peace and
security.” This approach has the attraction of justifying all such deter-
minations, but at the cost of any normative framework within which to
situate them. Although decisions of the Security Council are in prac-
tice not subject to review (judicial or otherwise), the International Court
of Justice’s  decision on preliminary objections in the Lockerbie case
at least affirms that they are subject to the Charter, Article  of which
provides that in fulfilling its “primary responsibility” for the mainte-
nance of international peace and security, “the Security Council shall
act in accordance with the Purposes and Principles of the United
Nations.”124

We take the position that the Security Council may legitimately con-
sider the threat to or removal of a democratically elected government by
a force internal to the State in question as a factor which could, together
with other factors such as mass killings or refugee flows, in some circum-
stances contribute to a threat to international peace and security under
recently expanded conceptions of that term.125 The presence of more
traditional factors, such as cross-boundary incursions by the new regime
or foreign intervention in its support, will make such a determination
easier and more credible. But a determination that a disruption of
democracy in itself meets the Chapter  threshold would allow far too
much room for arbitrariness, notwithstanding the clear need for a degree
of discretion here.

Having identified that there are instances where a disruption of
democracy might contribute to a situation which justifies collective inter-
vention under Security Council authorization, it is time to consider
whether developments in Haiti and in Sierra Leone amounted to such
situations, and thus provide any support for the argument that a right of
pro-democratic intervention has become part of international law.
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B Collective pro-democratic intervention in practice

 Haiti, 126

In , after some years of OAS urging to resume democratic elections,
Jean-Bertrand Aristide was elected President of Haiti with  percent
of the popular vote. The election was certified by international moni-
tors. Aristide was removed from office by a coup d’état on September ,
. The OAS formally condemned the coup and recommended the
imposition of economic and diplomatic sanctions by its members. The
Security Council failed to adopt a resolution on the issue, reportedly
because China and certain non-aligned States were concerned about
increased Security Council involvement in areas traditionally consid-
ered to be within the sphere of domestic jurisdiction.127 The General
Assembly, by contrast, strongly condemned the “illegal replacement of
the constitutional President of Haiti,” affirming that “any entity result-
ing from that illegal situation” was unacceptable.128

The refusal of Haiti’s military dictators to reinstate the Aristide
government, combined with the continued persecution of Aristide sup-
porters, eventually led the Security Council to impose a mandatory eco-
nomic embargo in June . The resolution was adopted explicitly
under Chapter  and listed a variety of factors that had led the Council
to determine “that, in these unique and exceptional circumstances, the
continuation of this situation threatens international peace and security
in the region.”129 These included “the incidence of humanitarian crises,
including mass displacements of population,” and the “climate of fear
of persecution and economic dislocation which could increase the
number of Haitians seeking refuge in neighboring Member States.”130

This is clearly an atypical conception of a threat to international
peace and security. (Interestingly, subsequent resolutions referred to “a
threat to the peace and security in the region.”131) Various commentators
have questioned whether the situation actually constituted a threat to
peace,132 and there is evidence that some Council members placed more
reliance on the request for assistance from the Aristide government-in-

 Democracy and the use of force

126 For a book-length exposition of the Haitian crisis and the Security Council’s response, see David
Malone, Decision-Making in the UN Security Council: the Case of Haiti, – (Oxford: Clarendon
Press, ). 127 Tesón, Humanitarian Intervention, supra note , p. .

128 GA Res. / (). 129 SC Res.  (), preamble. 130 Ibid.
131 See, e.g., SC Res.  (); SC Res.  (); SC Res.  ().
132 See Douglas Lee Donoho, “Evolution or Expediency: the United Nations Response to the

Disruption of Democracy,” Cornell Int’l L.J.  (),  n. (and sources cited therein).



exile.133 Confirmation of this may be found in Resolution , which
explicitly linked the request from Haiti’s Permanent Representative with
actions taken by the OAS and the General Assembly in defining a
“unique and exceptional situation warranting extraordinary meas-
ures.”134 In any event, this line of reasoning does not help justify enforce-
ment measures under Chapter .

A credible argument can be made that refugee flows may, in some
circumstances, constitute a threat to international peace and security. In
previous resolutions, the Council has justified Chapter  actions to
protect Iraqi Kurds135 and to create safe havens in the Balkans136 and
Rwanda137 at least in part on the external effects of refugee flows. This
argument is less persuasive in the case of Haiti where the number of ref-
ugees was small compared to the millions displaced in the three other
conflicts.138 Moreover, the United States was already acting to reduce the
number of refugees to pre-coup levels by pursuing an interdiction pro-
gramme that was as aggressive as it was illegal.139

The Security Council’s determination that the situation in Somalia in
 constituted a threat to international peace and security is to some
degree comparable.140 Although there were limited refugee flows, to
Kenya in particular, it was clearly the widespread humanitarian crisis
within Somalia that provoked the Security Council into taking Chapter
 action.141

It seems that it was the embargo imposed in June  which led the
Haitian military junta to accept the Governors Island Agreement
whereby President Aristide was to be returned to power. Sanctions were
lifted in August , but the agreement collapsed when violence against
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Aristide supporters resumed in September and October of that same
year. The Security Council responded by imposing sanctions142 and
authorizing a naval blockade.143

On  July , nearly three years after the coup, the Aristide gov-
ernment-in-exile requested “prompt and decisive action” by the UN.144

Two days later, the Security Council, acting under Chapter , passed
Resolution , which 

authorized Member States to form a multinational force under unified
command and control and, in this framework, to use all necessary means to
facilitate the departure from Haiti of the military leadership, consistent with the
Governors Island Agreement, the prompt return of the legitimately elected
President and the restoration of the legitimate authorities of the Government
of Haiti, and to establish and maintain a secure and stable environment that
will permit implementation of the Governors Island Agreement.145

Six weeks later, the United States responded to this invitation with plans
for an “international” force (largely comprising US military units). A
violent invasion was avoided at the eleventh hour when former President
Jimmy Carter secured an agreement with the Haitian military to return
Aristide to power.146 By the end of September over , US troops
were peacefully deployed in Haiti, with Aristide himself returning to
Port-au-Prince on October , .147 There were no casualties.
International reaction to the events was generally positive, with only a
few States expressing serious reservations.148

Tesón has cited the US action in Haiti as “the most important prece-
dent supporting the legitimacy both of an international principle of
democratic rule and of collective humanitarian intervention.”149

Dismissing the argument that this might more properly be characterized
as an enforcement measure under Chapter  (read broadly), he argued
that “[n]o one can seriously argue that the Haitian situation posed a
threat to international peace and security in the region” and that in
Resolution , the Security Council “sensibly abandoned the reference
to the language of article .”150 Tesón, however, ignored the preambu-
lar determination that “the situation in Haiti continues to constitute a
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threat to peace and security in the region,”151 and not even Reisman sup-
ports his analysis.152

A more interesting question concerns whether, and to what degree,
the disruption of democracy in Haiti actually constituted the basis for
Resolution . The preamble to the resolution states that the Security
Council was “gravely concerned by the significant further deterioration of
the humanitarian situation in Haiti, in particular the continuing escala-
tion by the illegal de facto regime of systematic violations of civil liberties,
the desperate plight of Haitian refugees and the recent expulsion of the
staff of the International Civilian Mission . . .” Democracy is not men-
tioned until later in the preamble, in a passage which states: “Reaffirming

that the goal of the international community remains the restoration of
democracy in Haiti and the prompt return of the legitimately elected
President, Jean-Bertrand Aristide, within the framework of the
Governors Island Agreement.” The disruption of democracy is thus
only one of several factors identified by the Security Council as contrib-
uting to a threat to international peace and security. Moreover, given the
order and language of the two passages – and despite the fact than the
coup was preceded by internationally monitored elections – the democ-
racy factor appears to have been considered less important than the
humanitarian situation giving rise to “grave concern.” The subsidiary
character of the democracy factor is confirmed by Resolution  of
 which, as has already been mentioned, identified “the incidence of
humanitarian crises . . . including mass displacement of population” as
the threat to international peace and security arising out of the situation
in Haiti at that time.

But the aspect of Resolution  which most diminishes its value as a
precedent in respect of any right of pro-democratic armed intervention
is the emphasis placed therein on the request for UN action made by the
Aristide government-in-exile in July , and the fact that Resolution
 was clearly adopted in response to that request, coming as it did only
two days later. Although the Security Council does not require an invi-
tation from the government of a State in order to authorize an interven-
tion within that State’s territory, an invitation of this kind is widely
acknowledged to legitimate unilateral or collective invitation in the
absence of Security Council authorization.153 It is therefore arguable
that the United States did not require Resolution  in order to inter-
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vene in Haiti as it did, and if the resolution was indeed unnecessary, its
precedential effect in terms of radically redefining the international law
on the use of force must again be called into question.

That said, we acknowledge that the international legal system is
undergoing rapid change, especially in the areas of human rights and
environmental protection. It is therefore proper for the Security Council
cautiously and gradually to adapt its conception of international peace
and security over time. However, it remains to be seen whether the
Chapter  actions in Haiti and Somalia demonstrate a new prepared-
ness on its part to find that internal strife constitutes an international
threat. The situation is complicated by the fact that some States – espe-
cially the US and UK – are clearly prepared to interpret Security
Council mandates in a very liberal way, as developments in respect of
Kosovo and Iraq indicate. Whether stretching the language of the
Charter like this will benefit democratic principles is still less clear.

 Sierra Leone, –
A final example goes some way to proving our thesis: that there is no
right of unilateral or collective pro-democratic intervention absent
Security Council authorization, and that the restoration of democracy
is not yet – and should not in the future be – considered a sufficient basis
for such authorization. In May  the elected government of Sierra
Leone was overthrown by the Armed Forces Revolutionary Committee
(AFRC). Sierra Leone had been in a state of civil war since unrest in
Liberia spilled across the border in . The coup met with a hostile
reaction throughout the region and internationally. ECOWAS, which
already had troops in a peacekeeping role in Sierra Leone, made clear
its determination to reverse the coup. A week later, the OAU unani-
mously condemned the coup and authorized ECOWAS to take military
action to restore the elected government.154

On October , , the Security Council unanimously adopted
Resolution . Determining that “the situation” constituted a threat to
international peace and security, the Council demanded that the military
junta relinquish power to make way for the restoration of the democrat-
ically elected government. To enforce this objective, it expressly author-
ized ECOWAS under Chapter  of the Charter to cut the AFRC off
from foreign supplies of war matériel. South Korea’s representative on the
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Council gave the remarkable explanation that the “coup had had a desta-
bilizing effect on the whole region by reversing a new wave of democ-
racy which was spreading across the African continent.”155

As with the intervention in Liberia, this was in reality a case of the
Council purporting to give retrospective validation to acts that had
already taken place. Despite the reference to Chapter , ECOWAS
continued to operate in advance of its Council mandate – Nigerian
ECOMOG forces launched a major military assault in February ,
action subsequently welcomed in a Security Council Presidential
Statement156 and later a resolution.157

Following the return of the democratically elected president on
March , , the Council terminated the embargo.158 Fighting
between government and rebel forces continued, however, and the
Council established UNOMSIL to monitor the security situation, disar-
mament, and observance of international humanitarian law.159 Brad
Roth has suggested that the action in Sierra Leone is 

the best evidence yet of a fundamental change in international legal norms per-
taining to “pro-democratic” intervention. The Security Council in this case
took authorization of action against the “illegitimate” regime beyond the
context of United Nations peacemaking cum electoral “arbitration,” not even
bothering to take refuge in assertions of “extraordinary,” “exceptional,” or
“unique” circumstances in invoking Chapter . Moreover, its post hoc ratifica-
tion of the regional organization’s forcible acts neither comported with a literal
interpretation of Chapter  nor could be rationalized by a threat of immi-
nent humanitarian disaster. The argument can be made, with at least a
modicum of plausibility, that coups against elected governments are now, per se,
violations of international law, and that regional organizations are now licensed
to use force to reverse such coups in member states.160

Cautious as this statement is, the two conclusions, which Roth ultimately
disavows, simply do not follow. If the argument is that customary inter-
national law has changed to the point where the nature of regime-
change attracts international legal consequences (though implicitly
restricted to violent overthrows of elected regimes), more evidence than
a Security Council determination that such a coup constitutes a threat

Pro-democratic intervention in international law 

155 UN Press Release SC/ (October , ) , cited in Roth, Governmental Illegitimacy, supra note
, p. . 156 UN Doc. S/PRST//.

157 SC Res.  () (commending ECOMOG on its role in restoring peace and security).
158 SC Res.  (); SC Res.  (). The resolution provided that arms were allowed to be

sold only to the government, however.
159 SC Res.  (); SC Res.  (), January ,  (extending UNOMSIL until March

, ). 160 Roth, Governmental Illegitimacy, supra note , p. .



to peace and security must be established. Similarly, the retrospective
validation of acts by the Council can hardly be equated with the grant-
ing of a license to perform such acts in future.

A more cynical view is, in our view, that the ECOWAS intervention
was, for all intents and purposes, a Nigerian intervention, and that
Nigeria was (at the time at least) a profoundly undemocratic State with
apparent aspirations to regional hegemony.161 One could just as easily
conclude that the Security Council adopted a Chapter  resolution in
order to “absorb” any contributing effect that the intervention might
otherwise have had as State practice and evidence of opinio juris in
support of a new right of unauthorized intervention,162 and/or to
impose certain legal and political constraints on the Nigerian junta’s

adventures abroad – which in our view constituted the actual threat to
international peace and security here.

 

Twenty years ago, Michael Walzer proposed a thought experiment con-
cerning what might be considered an ideal case of pro-democratic inter-
vention. He posited a country named Algeria in which a nominally
democratic revolution has evolved into a theocratic military dictatorship
that suppresses civil liberties and brutally represses its citizens. The new
elite allows no challenge to its authority; women are returned to their
traditional religious subordination to patriarchal authority. Nevertheless,
the regime has deep roots in Algeria’s history, as well as its political and
religious culture (a questionable claim for the regime the revolutionaries
had in mind). Walzer further posited that the Swedish government has
in its possession a “wondrous chemical” which, if introduced into the
water supply, would turn all Algerians into Swedish-style social demo-
crats. They would have no memory of their former views and experi-
ence no loss; they would be empowered to create a new regime in which
civil liberties would be respected and women treated as equals. Should
Sweden use the chemical?163

Although this thought experiment raises issues which go far
beyond the scope of this chapter, we refer to it here because it makes an
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important point: that how one answers the question depends on whether
one accepts that the “right to democratic governance” is more complex
than a simple assertion that sovereignty must be popular. We have
argued that it is, and that this is reflected in tensions between different
principles of international law commonly invoked in support of such a
right: hence the contradiction between rights to self-determination and
limits on intervention to bring it about; hence the paradox that the UN
exists to promote human rights but not to interfere in the domestic juris-
diction of States. To assert that these tensions mean something at the
end of the twentieth century is neither anachronistic nor, indeed, simply
evidence of a “statist” approach to international law. Rather, it reflects
the fact that there may often be differences between what a political
community is, what it can be, and what it should be.164

We take the view that pro-democratic intervention may – in all but
the most exceptional of circumstances – actually be inimical to human
rights. As Walzer notes, it may seem paradoxical to assert a people’s right
to a State within which their rights are violated, but such a State is the
only one that they, as a political community, are likely to call their own.165

It could be said that the argument is a straw one: altering a people’s
culture through despotic control is more intrusive than “surgical” mili-
tary strikes aimed at removing an undemocratic government. But the
important point is that the right of self-determination that is at the heart
of the democratic entitlement vests in none other than the people, and
that it is they – and not some foreign power that they have similarly not

elected – who must determine their own destiny.
Clearly there are limits to such a principle. These, we would submit,

are those presently recognized by international law. Governments are no
longer completely shielded by principles of sovereignty and domestic
jurisdiction when they engage in egregious violations of human rights or
otherwise expose their populations to widespread and serious harm.
However, those who seek to intervene are also subject to constraints of
a legal character. States may not use force other than in self-defense
(within the strict limits of the law governing that principle), or pursuant
to a legitimate request from the authorities (or, in some circumstances,
from a separatist movement fighting a war of liberation from colonial
domination) in advance of the intervention, or where the Security
Council has authorized the use of force pursuant to a finding (which is

Pro-democratic intervention in international law 

164 See also Simon Chesterman, “Human Rights as Subjectivity: the Age of Rights and the Politics
of Culture,” Millennium: J. Int’l Stud.  (), p. .

165 Walzer, “Moral Standing of States,” supra note , p. .



credible and not contrary to the purposes of the Charter) that a situa-
tion is a threat to international peace and security. The constraints on
forcible means do not demand that a concerned international commu-
nity sit on its hands in the face of great human suffering – only that its
response must be limited to peaceful means unless one of these situations
applies.

The attempt by Reisman, D’Amato, and Tesón to justify US actions
in the Western Hemisphere as evidence of a new right of unilateral pro-
democratic intervention poses a dangerous threat to the prohibition on
the use of force and, therefore, to that embattled organization – the
United Nations – which is charged with principal responsibility for issues
of peace and security in our increasingly interdependent world. It may
also be disingenuous: Grenada could equally be explained as one of the
last Cold-War battlefields, Panama as an embarrassed George Bush
dealing with a US ally turned drug smuggler, and Haiti as a refugee crisis
remarkable only as the first time the United States has sought Security
Council authorization to intervene in the Western Hemisphere. To hold
these three instances up as models of a new era of selfless intervention
is to ignore the history of invasions that has characterized the relation-
ship between the US and its southern neighbors. To use them as the
foundation of a new international legal order is to drape the arbitrary
exercise of power by the sole remaining superpower in the robes of
dubious legality.

With history stubbornly refusing to end, there will always be a conflict
between what is possible and what is right. But if the right to democratic
governance means anything, it is that its content and the manner of its expres-

sion must be determined by the people in whom it vests.
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Pro-democratic intervention by invitation

David Wippman

  

In , both the UN General Assembly and the OAS voted overwhelm-
ingly to condemn the US invasion of Panama,1 even though it was
common knowledge that the advent of democracy in Panama had been
frustrated by General Manuel Noriega’s refusal to seat the government
of President-elect Guillermo Endara, and even though Endara and
most other Panamanians appeared to welcome the invasion.2 Most
States rejected the notion that foreign actors could legitimately employ
armed force or other measures of coercion to seat a democratically
elected government against the will of an indigenous political elite in
effective control of the State. Indeed, many States questioned the pro-
priety of any attempt by foreign States to influence domestic political
processes.

But much has changed since . A variety of developments, chron-
icled in detail elsewhere in this volume, make the idea of an interna-
tional legal right to democratic governance much closer to reality than
it was when Thomas Franck first heralded the notion of a “democratic
entitlement” in .3 Perhaps most significant, for purposes of this
chapter, is the international reaction to recent military coups in Haiti
and Sierra Leone. In both cases, virtually the entire international com-
munity not only condemned the coups and demanded the immediate
reinstatement of the elected governments, but also accepted the use of



1 The General Assembly voted – to condemn the invasion; the vote in the OAS was –, with
only the United States dissenting. GA Res. , UN GAOR, th Sess., at , UN Doc.
A/Res// (); CP/Res. , OAS Permanent Council, OEA/ser. G/P/Res. 
(/) corr.  ().

2 See Abraham D. Sofaer, “The Legality of the United States Action in Panama,” Col. J. Transnat’l
L.  (), pp. , –.

3 See generally Thomas Franck, “The Emerging Right to Democratic Governance,” Am J. Int’l L. 
(), p. .



force as a legitimate means to restore democracy at the request of those
ousted governments.

In opposing the coup in Haiti, the United States and several of its
allies managed to obtain Security Council authorization before initiat-
ing military action to dislodge the junta and to restore President Aristide
to office. By contrast, in Sierra Leone, Nigeria and its allies in the
Economic Community of West African States (ECOWAS) acted
without the blessing of the Security Council when at the request of the
ousted President Ahmad Tejan Kabbah they launched a major military
offensive to drive Sierra Leone’s self-styled military government from the
capital city and lay the groundwork for the return of the democratically
elected government.

The actions of Nigeria and its allies bring into sharp relief the issues
only suggested at the time of the US invasion of Panama. Two questions
in particular stand out. First, can the consent of an elected government
by itself provide the legal justification for an external military interven-
tion to restore that government to power in the event of a military coup
or other unconstitutional seizure of power? Second, if so, can the nec-
essary consent be provided in advance, by treaty? This chapter articu-
lates a legal rationale for answering both questions with a qualified yes,
but also acknowledges that recent State practice provides at most equiv-
ocal support for such an answer.

        

Notwithstanding the categorical terminology often employed in connec-
tion with the legal principles governing forcible intervention, it is widely
recognized that one State may lawfully use force in the territory of
another State – for example, to suppress a local disturbance – provided
that the first State acts with the consent or, at least, the acquiescence of
the other State.4 When a government is both widely recognized and in
effective control of most of the State, consent affords a clear alternative
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 (consent “precludes the wrongfulness” of an otherwise illicit act).



to Security Council authorization as a basis for justifying external inter-
vention, whether by States acting unilaterally or by States acting under
the auspices of the UN or a regional organization.

The theoretical basis for the rule that consent may validate an other-
wise wrongful intervention is not entirely clear. The International Law
Commission, in a study of State responsibility for wrongful conduct,
concluded that consent to intervention acts as a form of bilateral agree-
ment between the consenting and intervening States that suspends the
normal operation of the legal rules that would otherwise govern their
relationship.5 It seems more plausible, however, to conclude simply that
consent or its absence is central to the definition of wrongful interven-
tion in the first place. In other words, prohibited intervention (whether
or not it rises to the level of a use of force in violation of Article () of
the UN Charter) should be understood as intervention against the will
of the State; in Oppenheim’s formulation, it is “dictatorial interference”
in a State’s internal affairs that is impermissible, not external involve-
ment per se.6

In keeping with this understanding, many States have attempted to
justify military intervention in other States on the basis of consent. In
some cases, the justification was relatively persuasive and the interven-
tions met with general acquiescence. During the Cold War, both France
and (to a lesser extent) the United Kingdom relied on consent to justify
periodic interventions in former colonies to support friendly govern-
ments against small-scale rebellions or palace coups.7 Most States
accepted such interventions, even when the invitations at issue arguably
came after the inviting officials had already lost their hold on power.8
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5 See Roberto Ago, Eighth Report on State Responsibility, Document A/CN/ and Add. –,
Y.B. Int’l L. Comm’n  (), pp. , –.

6 L. Oppenheim, International Law, H. Lauterpacht, ed., (th edn., New York: D. McKay, )
(defining prohibited intervention as “dictatorial interference . . . in the affairs of another State for
the purpose of maintaining or altering the actual condition of things”).

7 In , Britain intervened in Tanganyika, Uganda, and Kenya to help incumbent governments
quell local disturbances and mutinies in the armed forces. See Louise Doswald-Beck, “The Legal
Validity of Military Intervention by Invitation of the Government,”  Brit.Y.B. Int’l L. p. 
n. (). France intervened more than a dozen times in its African colonies, usually (though not
always) to assist beleaguered governments to retain or to resume control in the face of attempted
military coups. See John Darnton, “The World: Intervening with Elan and No Regrets,” N.Y. Times
(June , ), D.

8 When France intervened against an incumbent government, however, it met with more interna-
tional criticism than approbation. In , when French troops forcibly deposed the head of State
of the Central African Republic, various countries criticized the French action as a violation of
the non-intervention principle, despite Bokassa’s atrocious human rights record. See W. Michael
Reisman, “Humanitarian Intervention and Fledgling Democracies,” Fordham Int’l L.J.  (),
pp. , .



Similarly, the  deployment of US, French, Italian, and British forces
to assist the Lebanese government in restoring order met with little inter-
national opposition, at least at the outset.9

In other cases, reliance on consent proved unpersuasive. When the
Soviet Union, for example, invoked the principle of State consent to
justify the invasions of Hungary in , Czechoslovakia in , and
Afghanistan in , it met with widespread criticism on the ground that
the invitations at issue were either manufactured or coerced.10 Similarly,
when the US sent troops to the Dominican Republic in , and to
Grenada in , it was condemned by many States, which questioned
the legal authority of the officials who issued the invitations to inter-
vene.11 Still, in these cases, as in the cases described above, the principle
that voluntary consent from proper State authorities can validate inter-
vention was not in dispute.

There are, of course, substantive limits on the kinds of intervention
to which States can consent. Simply put, a State cannot authorize, by
treaty or otherwise, conduct within its territory that it lacks legal
authority to engage in by itself.12 Put another way, there are interna-
tional legal norms independent of State consent, in particular, norms
that protect individuals against State power. Thus, a State cannot, for
example, authorize another State to commit human rights abuses or
“any act criminal under international law,” such as “trade in slaves,
piracy or genocide.”13 Consent can, however, validate an external mil-
itary intervention taken in furtherance of aims valid under interna-
tional law.

Of course, as suggested above, the consent at issue must be
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19 See Doswald-Beck, supra note , pp. –. Not long after arrival, however, US (and to some
extent French) forces were drawn into the conflict in a way that exceeded their status as peace-
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States. Ibid.

10 See UN SCOR, th mtg , UN Doc. S/PV. () (Hungary); UN SCOR, d yr, st
mtg , UN Doc. S/PV. () (Czechoslovakia); UN SCOR, th yr, th mtg , UN Doc.
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Mullerson, “Intervention by Invitation,” in L. Damrosch and D. Scheffer, eds., Law and Force in
the New World Order (Boulder, Co.: Westview Press, ), pp. , –.

11 See Doswald-Beck, supra note , pp. ,  (noting that “diplomatic reaction” to the US inter-
vention in the Dominican Republic “was generally unfavourable,” and that “the vast majority
of States, including the traditional allies of the US, characterized the intervention [in Grenada]
as illegal”).

12 See John Lawrence Hargrove, “Intervention by Invitation and the Politics of the New World
Order,” in Damrosch and Scheffer, eds., Law and Force, supra note , pp., –.

13 Andreas Jacovides, Treaties Conflicting with Peremptory Norms of International Law and the Zurich–London
Agreements (Nicosia, ), p. .



voluntary,14 and the individual purporting to give consent must possess
the legal authority to do so.15 But these issues, although they may prove
difficult to resolve in particular cases, are usually at least nominally sus-
ceptible to resolution under generally accepted principles of treaty law
dealing with coercion and the representation of States.16

More difficult problems arise when the authority of a particular
government purporting to consent to intervention on behalf of the State
is subject to challenge, either because the government has lost control of
a substantial portion of the State, or because more than one entity
claims the title of government and with it the right to speak for the State.
In such cases, the real issue is who is entitled to express the will of the
State concerning intervention?

A The effective control standard

Although it is the consent of the State itself that is ultimately at issue,
States are abstract entities, and cannot by themselves give or withhold
consent to intervention.17 In general, international law presumes that
when a government exercises effective control over the territory and
people of the State, the government – and more particularly, the author-
ized officials of that government – possess the exclusive authority to
express the will of the State in its international affairs.18 This presump-
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14 As Judge (then Special Rapporteur) Roberto Ago observed in his report to the International Law
Commission on state responsibility, consent may be “expressed or tacit, explicit or implicit, provided
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or violence.” Eighth Report on State Responsibility, supra note , pp. ‒ (italics in original).
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involved.” Ibid. at p.  (italics in original).

16 Ibid. (“The principles which apply to the determination of the validity of treaties also apply with
respect to the validity of consent to an action which would, in the absence of such consent, be
internationally wrongful.”); Hargrove, supra note , p.  (legal issues regarding the genuine-
ness of invitations to intervene “are resolvable on the basis of familiar concepts drawn straight-
forwardly from other areas of the law than those having to do directly with restraints on the
exercise of force – for example, the law of treaties”). See also Vienna Convention on the Law of
Treaties, UN Doc. A/CONF. / (), Art.  (rejecting the validity of consent based on
coercion of a State’s representative); Art.  (rejecting the validity of consent based on coercion
of the State itself); Art.  (identifying individuals presumptively capable of expressing a State’s
consent to be bound to a treaty).

17 Quincy Wright, “United States Intervention in the Lebanon,” Am J. Int’l L.  (), pp. , .
18 See, e.g., Tom J. Farer, “Panama: Beyond the Charter Paradigm,” Am. J. Int’l L.  (), pp. ,

 (noting “the virtually uniform practice in international relations of treating any group of
nationals in effective control of their state as constituting its legitimate government”);
Restatement (Third) of Foreign Relations Law of the United States §  cmt. d () (same).



tion derives from a mix of practical and theoretical considerations. As a
practical matter, States cannot ignore an effective government, whatever
its origin or political leanings. Moreover, reliance on effective control as
the test for a government’s capacity to represent the State offers a rea-
sonably objective and externally verifiable basis for determining govern-
mental authority, thus “inhibiting intervention” by outside States.19 As a
theoretical matter, effective control serves as a rough proxy for the exis-
tence of some degree of congruity between the government and the
larger political community of the State, which supports the govern-
ment’s claim to represent the State as a whole. To the extent that the
government is unrepresentative, this assumed congruity may be largely
fictitious.20 But it is nonetheless widely accepted as the only viable basis
on which States can conduct international relations in a decentralized
system.

As a general matter, therefore, neither States nor international organ-
izations may lawfully intervene against the will of an effective, incum-
bent government, even if the goal of the intervention is to replace a
dictatorship with a democracy. In Nicaragua v. United States, the
International Court of Justice had no trouble concluding that interven-
tion at the request of opposition forces, even those characterizing them-
selves as “freedom fighters,” violated the non-intervention principle.21

For the same reason, the US invasion of Panama was widely con-
demned, even though the invasion ousted a dictatorial regime and
replaced it with a democratically elected one.22 In short, an effective gov-
ernment’s right to seek or oppose external intervention does not ordi-
narily depend on the manner in which the government acquired power
or on the manner in which the government exercises power.

In some cases, however, the presumption that the government speaks
for the State may break down.23 In particular, when the government’s
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GA Res. / (Dec. , ). See generally Ved Nanda, “The Validity of United States
Intervention in Panama Under International Law,” Am. J. Int’l L.  (), p. ; Louis Henkin,
“The Invasion of Panama Under International Law: A Gross Violation,” Colum. J. Transnat’l L.
 (), p. .

23 When a government is imposed as the direct result of foreign military intervention, the dissoci-
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control over the State is effectively challenged by an internal, armed
opposition, the presumption that the government represents the State
may become untenable.24 Indeed, it is precisely the authority of a par-
ticular government to speak for the State as a whole that is called into
question by an internal conflict. Accordingly, in a full-scale civil war,
international law is generally understood to prohibit aid to either
government or rebel forces, since aid to one side might disrupt the inter-
nal play of forces and thereby violate the political independence of the
State and the right of its people to determine their own political future.25

In the case of a full-scale civil war, however, it is reasonable to presume
that both sides in the conflict are supported by a substantial share of the
people of the State. It follows that an external intervention on behalf of
the “democratic” forces in such a conflict, assuming that one side can be
so identified, may reasonably be treated as an improper interference
with the right of the State’s people to determine its own future. That
view is much less persuasive when a small, repressive military clique
overthrows a popular and democratically elected government. In such
cases, as argued below, legitimacy matters.

B Democracy, legitimacy, and consent

Under existing law, it is at best unclear whether a de jure government
overthrown in violation of domestic constitutional law may authorize
external intervention to reestablish its authority.26 But recent State prac-
tice suggests an increasing willingness to accept the authority of an
ousted democratic regime to invite external intervention to restore it to
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Relations Law of the United States § () () (“A state has an obligation not to recognize or
treat a regime as the government of another state if its control has been effected by the threat
or use of armed force in violation of the United Nations Charter.”) In cases of belligerent occu-
pation, a deposed government may establish itself on the territory of a friendly State, and may
be treated as a government-in-exile if recognized as such by other States and if engaged in for-
cible efforts to reestablish control over its home State. See Oppenheim’s International Law , Robert
Jennings and Arthur Watts, eds. (Harlow: Longmans, ), pp. –; Marjorie Whiteman,
Digest of Int’l L.  (), pp. –.

24 See generally David Wippman, “Legal Justifications for Military Intervention in Internal
Conflicts,” Colum. Hum. Rts. L. Rev.  (), p. .

25 See, e.g., Oscar Schachter, “International Law: the Right of States to Use Armed Force,” Mich. L.
Rev.  (), pp. , ; John Norton Moore, “Legal Standards for Intervention in Internal
Conflicts,” Ga. J. Int’l & Comp. L.  (), pp. , .

26 See Domingo Acevedo, “The Haitian Crisis and the OAS Response: a Test of Effectiveness in
Protecting Democracy,” in L. F. Damrosch, ed., Enforcing Restraint: Collective Intervention in Internal
Conflicts (New York: Council on Foreign Relations, ), pp. ,  (“It is unclear . . . whether
a de jure government that has only formal but not actual power may invite foreign ‘military inter-
vention’ for the purpose of removing the de facto regime”) (italics in original).



power, at least when a broad international consensus exists with respect
to the legitimacy of the inviting regime and the illegitimacy of the de facto

authorities.
On its face, external military intervention to reinstate an ejected

incumbent would seem to constitute impermissible interference in a
State’s internal affairs. Nonetheless, a number of countries periodically
send troops to help ousted leaders get back into the presidential palace.
In , for example, the United Kingdom came to the aid of President
Julius Nyerere of Tanganyika.27 Nyerere headed an elected government
that lost control of the capital to mutinous army troops. At Nyerere’s
request, British troops intervened to restore order. The British action
went largely unremarked in the United Nations. Similarly, France has
frequently intervened militarily in its former colonies to restore de jure

governments to power following internal military coups, without attract-
ing much adverse comment from other States.28

Several factors appear to account for the apparent acquiescence of
most States in actions of this nature. So long as the interventions at issue
are swift and small in scale, most States seem willing to ignore the brief
discontinuity in the de jure government’s effective control of the State. In
effect, States treat the coup makers as temporary usurpers whose actions
do not fundamentally alter the de jure government’s power to speak for
the State. That attitude may be attributable in part to a general under-
standing that political constraints usually preclude the United Nations
Security Council from authorizing intervention in such cases (or from
doing so in a timely fashion), and in part to a sense that the former colo-
nial powers should have some leeway to assist their former colonies in
maintaining order, even at the cost of some inconsistency with interna-
tional legal principles.

For the purposes of this chapter, the critical question is whether the
legitimacy conferred by an electoral mandate suffices to permit the
ejected government to invite military intervention on its behalf, even
when the de facto authorities can claim effective control of the State over
a significant period of time and have a strong prospect of remaining in
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control absent outside intervention. Two recent cases – those of Haiti
and Sierra Leone – provide helpful guidance on this question.

 Haiti

Jean Bertrand Aristide became President of Haiti in , following his
clear victory in an internationally monitored and supervised election.29

Some months later, the Haitian military, alarmed by Aristide’s populist
rhetoric and reformist policies, staged a military coup and forced
Aristide to flee the country.30 If Aristide had immediately invited exter-
nal military intervention, the military coup and its reversal might con-
ceivably have been treated as an anomaly and largely ignored. But
Aristide was extremely reluctant to invite foreign military forces into
Haiti. He did so, grudgingly and obliquely, only after it became clear
that months of economic sanctions and diplomatic pressure would fail
to dislodge the military junta.31 In any event, Aristide’s ouster was not
the typical palace coup. The officers in charge had substantial support
throughout the military, and also in a significant, although clearly a
minority, segment of Haitian society.32 Accordingly, the usurpers could
not be summarily dismissed as transient occupants of the Presidential
palace, whose ouster would have little impact on the right of Haiti’s
people to self-determination.

The argument in favor of permitting intervention on the basis of an
invitation from Aristide was simple. As the elected head of State, Aristide
represented the people of Haiti as a whole. Following the coup, both the
United Nations and the OAS continued to recognize Aristide as the
legitimate head of State, and both repeatedly demanded his reinstate-
ment.33 Accordingly, Aristide had a strong claim that he alone was enti-
tled to speak for the State on questions of intervention.34 By contrast,
the military junta achieved its position by force, and maintained that
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position by terrorizing much of the country. It had no legitimacy, domes-
tic or international, and therefore should have no authority to speak for
the State, or to oppose an intervention directed at restoring democracy.35

Intervention in this context, goes the argument, would further Haitian
self-determination and fulfill the much-heralded (but still emerging)
right to democratic governance.36

The argument is a powerful one. But when the United Nations
Security Council finally authorized military intervention to restore
Aristide to power, it relied primarily on its authority to maintain inter-
national peace and security through coercive measures under Chapter
 of the Charter.37 The authorizing resolution implicitly took note of
Aristide’s consent to intervention,38 but the Security Council was evi-
dently unwilling to treat that consent as sufficient in and of itself to
permit military action.39

The Council’s reluctance may reflect, at least in part, the fact that
international law continues to place considerable importance on effec-
tive control as an indicator of a government’s authority to act in the
name of the State.40 From this perspective, the legal authority to consent
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to foreign intervention should be regarded as divided in cases such as
that posed by Haiti. The military’s exercise of effective control over the
territory and people of the State for a period of three years supported a
claim to speak for the State that the Security Council felt it could not
entirely ignore, just as Aristide’s democratic legitimacy, universally
acknowledged by the recognition of other States and international
organizations, supported an alternative and opposing basis on which to
claim authority to speak for the State.

The Security Council favored Aristide’s claim, but the existence of a
sufficient consensus on the acceptability of authorizing military inter-
vention rendered it unnecessary for the Council to rely exclusively on
Aristide’s consent as a legal basis for military intervention. Instead, the
Council asserted, not entirely convincingly, that the refusal of the junta
to reinstate Aristide constituted a threat to international peace and
security warranting the authorization of the use of force under Chapter
 of the UN Charter. As a result, the Haitian precedent is an ambigu-
ous one. The extent to which States would have accepted a military
intervention to restore Aristide’s government absent Security Council
authorization remains unclear. But recent events in Sierra Leone suggest
an answer.

 Sierra Leone

In February , after years of military rule, internal conflict, and
general instability, Ahmad Tejan Kabbah was elected President of
Sierra Leone in internationally monitored elections that were generally
accepted as free and fair. Less than a year after taking office, Kabbah
managed to conclude a peace agreement with the Revolutionary United
Front (RUF), a rebel group that had been fighting against the govern-
ment for some years.

But six months later, a group of low-level military officers overthrew
Kabbah’s government, suspended the Constitution, banned political
parties, and outlawed all demonstrations.41 Violence, looting, and
widespread unrest followed the coup. Law and order largely collapsed,
and thousands sought refuge in neighboring countries. From the outset,
internal opposition to the coup was near universal, encompassing
“[a]lmost all sectors of Sierra Leonean society, including trade unions,
religious groups, lawyers, women’s groups, teachers, students and jour-
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nalists . . .”42 Ironically, the junta’s principal source of support came
from the RUF, the rebel forces that had previously fought against the
government. The junta, known as the Armed Forces Revolutionary
Council (AFRC), proved unable, however, to exercise much control over
RUF forces, or even over government soldiers, both of which routinely
committed gross human rights violations.

International opposition to the coup was prompt and universal. The
UN, OAU, ECOWAS, Commonwealth and EU all condemned the coup
and demanded the immediate and unconditional reinstatement of
Kabbah’s government.43 No government recognized the AFRC.

The strongest opposition to the coup came from Sierra Leone’s neigh-
bors. Immediately following the coup, Nigeria strengthened the forces it
already had in place in Sierra Leone under a pre-existing mutual defense
treaty.44 Nigeria also sought to intimidate the coup leaders by bombard-
ing military targets in the capital of Freetown.45

In June , at its rd Meeting of Heads of State and Government,
the OAU declared that the coup was “unacceptable” and implicitly
endorsed the use of force to reverse it, urging Sierra Leone’s neighbors
“to take all necessary measures” to restore President Kabbah to office.46

Later that month, ECOWAS convened a special meeting of its foreign
ministers to consider its response to the coup. The ministers
“reaffirmed” the OAU’s position on Sierra Leone, “urged that no State
recognize the regime installed following the coup,” and expressly
endorsed the use of force as a legitimate response to the coup.47 Two
months later, the ECOWAS heads of State, declaring the coup a threat
to international peace and security in the sub-region, announced the
imposition of a total embargo on petroleum products, arms, and mili-
tary supplies to Sierra Leone and stated that “sub-regional forces shall
employ all necessary means to impose the implementation of this deci-
sion.”48 In the following months, ECOWAS forces engaged in sporadic
attacks designed to enforce the embargo and to put pressure on the junta.
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ECOWAS’s response to the coup received broad support around the
world. In July , the Commonwealth Ministerial Action Group wel-
comed the efforts of ECOWAS to restore President Kabbah’s govern-
ment, urged all States to continue to refuse to recognize the AFRC, and
decided to suspend Sierra Leone’s participation in Commonwealth
meetings.49 Similarly, the European Union praised ECOWAS’s efforts to
restore democracy and decided to discontinue aid to Sierra Leone until
the Kabbah government was returned to power. Many individual states
made similar declarations.50

Immediately after the coup, the UN Security Council “strongly
deplore[d] this attempt to overthrow the democratically elected govern-
ment and call[ed] for an immediate restoration of constitutional
order.”51 On July , the Security Council declared the coup “unaccept-
able” and a threat to international peace and security. Aware that
ECOWAS had already authorized (and used) force to oppose the coup,52

the Council nonetheless “strongly support[ed]” the OAU’s decision to
appeal to ECOWAS to help restore constitutional order. At the same
time, however, the Council signaled its preference for peaceful measures
by explicitly welcoming “the mediation efforts initiated by ECOWAS,”
and by stating its intent “to follow closely the progress of efforts aimed
at the peaceful resolution of the crisis. . . ”53

Two months later, aware of escalating tensions and the continued but
sporadic attacks by ECOWAS against AFRC forces, the Security
Council reiterated its condemnation of the coup and its demand for the
“unconditional restoration” of Kabbah’s government. The Council also
warned that it would, “in the absence of a satisfactory response from the
military junta, be ready to take appropriate measures with the objective
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of restoring the democratically elected government of President
Kabbah.”54 The Council did not mention the use of force by ECOWAS,
but did again applaud ECOWAS’s efforts to obtain a “peaceful resolu-
tion” of the crisis.

On October , , President Kabbah appeared before the General
Assembly, where he requested the Security Council to follow through on
its August warning of sterner measures and to assist ECOMOG in its
efforts to restore his government. He accused the junta of a “reign of
terror,” and expressed reservations about efforts to negotiate with the
coup leaders.55 Shortly thereafter, UN Secretary-General Kofi Annan
sent a letter to the Security Council expressing support for “efforts for
the peaceful resolution of the situation” and stating that “[a]t stake is a
great issue of principle, namely, that the efforts of the international com-
munity for democratic governance . . . shall not be thwarted through
illegal coups.”56

The Council responded promptly with a unanimous decision to
impose mandatory economic sanctions aimed at undermining the coup
leaders. In doing so, the Council for the first time in the conflict relied
expressly on its powers under Chapter  of the UN Charter. In addi-
tion, acting under Chapter  of the Charter, the Council “author-
ize[d] ECOWAS, cooperating with the democratically-elected
Government of Sierra Leone, to ensure strict implementation of the
provisions” of the resolution.57

Although ECOWAS “had wanted additional and stronger measures
included” in the resolution, it took comfort in the “message of interna-
tional resolve to restore constitutional order in Sierra Leone.”58

Statements by Council members during the debate preceding adoption
of the resolution expressed strong and uniform opposition to “the arbi-
trary overthrow of a democratically elected Government,”59 but many
also indicated a preference for a peaceful resolution of the problem.
Only the Russian Federation ventured a public (though indirect) criti-
cism of ECOWAS’s previous (and possible future) use of force, stating
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that “enforcement measures should not be taken by regional organiza-
tions without Security Council authorization.”60

The following month, the ECOWAS negotiating committee and
junta leaders signed a peace plan calling for reinstatement of the
Kabbah government within six months.61 President Kabbah expressed
his acceptance of the agreement,62 as did the Security Council.63 But the
agreement soon fell apart, as junta leaders criticized key aspects of it.

After further diplomatic efforts proved ineffective, Nigeria decided to
take stronger measures, perhaps to avoid the kind of protracted stale-
mate that occurred when ECOMOG forces attempted to restore order
to Liberia. In February , Nigerian-led ECOMOG forces seized
Freetown after a week of sometimes intense fighting against the AFRC
and RUF, forcing the leaders of the junta to flee the country.

In defense of its actions, the Nigerian government claimed that
ECOMOG troops had been persistently attacked by AFRC and RUF
forces, and that ECOMOG troops had responded in self-defense and
then pursued their retreating adversaries into the capital.64 Sierra
Leone’s permanent representative to the UN, James Jonah, defended
ECOMOG’s actions on the ground that the Security Council had failed
to take adequate measures to oppose the AFRC’s illegal seizure of
power, and that therefore Sierra Leone had a right in self-defense to seek
regional military assistance.65 Jonah also suggested that the war in Sierra
Leone had been instigated by Liberians in , and that Liberians had
also assisted the coup leaders in their efforts to control Sierra Leone,
although he was unwilling to state publicly whether he thought the
Liberian government was directly responsible.

Nigeria’s proffered justification for taking control of Freetown seems
implausible at best. Although peacekeeping forces do have a right to self-
defense, and can within limits use force against those who obstruct the
peacekeepers’ mission, the right cannot be stretched so far as to justify a
week of bombardments and a full-scale military assault designed to
capture and control territory, particularly when occupation of the terri-
tory at issue is not part of the peacekeepers’ mission. Such action

Pro-democratic intervention by invitation 

60 Ibid.
61 The peace plan is contained in a letter to the Security Council, UN Doc. S//, Annex II.
62 S// (November , ). 63 See Press Release SC/ (November , ).
64 See “ECOMOG May Stay in Sierra Leone for Six Months,” Xinhua News Agency, Feb. , .
65 “Press Conference By Permanent Representative of Sierra Leone,” Africa News Service, Feb. ,

.



exceeds the bounds of permissible self-defense and requires a different
legal justification.

Jonah’s explanation contains the kernel of two different legal justifi-
cations. One is counterintervention. Assistance from Liberia to the
Sierra Leone military in its fight to retain control of the State against
efforts by forces loyal to President Kabbah to unseat the military regime
could arguably justify Nigerian efforts to level the playing field. News
reports suggest that Liberia provided both weapons and militia to aid the
junta in retaining control of Sierra Leone. But the Nigerian-led assault
on Freetown seems to reflect a preconceived determination to restore the
Kabbah government to power whatever the level of outside support for
the junta.

The second, and for purposes of this chapter more interesting, justifi-
cation suggested by Jonah’s explanation is that the invitation of the legit-
imate government constituted adequate authority for intervention in the
absence of Security Council action. Jonah’s attempt to invoke the prin-
ciple of self-defense makes sense only if one assumes that the ousted
government holds the exclusive right to speak for the State, and can
therefore in the name of the State oppose external intervention (from
Liberia) in support of the military and invite external assistance (from
Nigeria) in opposition to the military and its Liberian supporters.

The argument in favor of accepting Kabbah’s invitation as an ade-
quate justification for a regional military intervention is much the same
as the argument set forth above with respect to Aristide’s authority to
invite foreign military intervention in Haiti. Kabbah was the elected
head of State, and the international community continued to recognize
his government and demand its reinstatement following the coup. By
contrast, the military junta could achieve and hold power only by vio-
lence. It had little popular support and no international legitimacy.
When ECOMOG troops seized the capital, the populace celebrated
(and attacked any members of the junta they could find).66 By paving the
way for the restoration of the elected and popularly supported govern-
ment, the intervention arguably helped Sierra Leone’s people exercise
their right to self-determination.

The principal problem with reliance on consent as a legal justification
is also the same as in the Haitian case: the consenting government did
not have effective control of the State when it welcomed external inter-
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vention. The issue that the Security Council avoided in Haiti must there-
fore be squarely addressed: can a democratically elected and popularly
supported government consent to military intervention against the
wishes of de facto authorities more or less in control of the State?

As noted earlier, under a conventional reading of international law,
effective control is an essential (perhaps the only) component of a gov-
ernment’s authority to represent a State in international affairs. From
this perspective, legitimacy (whether in the form of international accep-
tance or domestic popular support) is irrelevant, or perhaps more accu-
rately, legitimacy is presumed on the basis of the population’s
acquiescence to its government, however that acquiescence is achieved.
In the ordinary case, reliance on effective control serves important pur-
poses in the international legal order. It precludes States from too readily
ignoring the autonomy of other States, and from too easily justifying
interventions that are self-interested or likely to result in counterinter-
ventions and the internationalization of an internal dispute. Control
therefore ordinarily affords de facto rulers a partial, if not exclusive, claim
to speak in the name of the State.

In some cases, however, mechanical reliance on effective control as a
proxy for authority to represent the State seems to serve no useful
purpose other than helping to preserve the rule. In Sierra Leone,
acquiescence to military rule was only partial (the junta did not control
significant portions of the country), and did not reflect significant
popular support. Moreover, the regional decision-making framework
(even if dominated by Nigeria), coupled with Security Council oversight,
largely eliminated any risk that intervention to reinstate Kabbah’s
government would convert an internal conflict into an international one
and helped to lessen (though not eliminate) the danger that Nigeria
would exploit the situation for its own ends. In addition, Kabbah’s
consent makes it difficult to accept the argument that the intervention
unduly infringed Sierra Leone’s autonomy. More specifically, it is hard
to construe a proportionate and targeted use of force designed to restore
Kabbah’s government as a violation of Sierra Leone’s territorial integ-
rity or political independence, unless one is prepared to ignore entirely
the preferences of the people of Sierra Leone in making that assessment.

It does not follow that any use of force that on balance is welcomed
by a majority of a State’s population should be treated as acceptable
under international law. Such a principle is too subjective and too
subject to abuse, and would largely eviscerate the general rule against
using force in international relations. At the same time, however, the
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legitimacy of the inviting authority should – and now apparently does –
carry some weight. In an extreme case such as that presented by Sierra
Leone, when States unanimously continue to recognize an ousted
government, and when that government carries the mantle of legiti-
macy conferred by elections and confirmed by popular support, it seems
unduly formalistic to insist that effective control is a necessary compo-
nent of the government’s right to speak for the State. More specifically,
in such cases, it seems reasonable to rely on the consent of the ousted
government as the principal voice of the State, even when that means
ignoring the competing claim of the de facto authorities. This approach
is not without its problems and its risks, but reliance on effective control
in such circumstances carries its own problems, most notably, that of
failing to pay adequate heed to the will of the people of the State.

Perhaps the most problematic aspect of the ECOMOG intervention
is that it short-circuited the Security Council’s efforts to restore Kabbah’s
government through peaceful means. Any use of force in international
affairs that is not authorized by the Security Council or taken in self-
defense raises systemic concerns, which are not fully resolved by the
consent of an elected but ousted government. Those concerns are
accentuated when the Security Council is seized of a matter and has
taken action that it thinks is appropriate in a particular case. When
ECOMOG launched its offensive to capture Freetown, the Security
Council was not deadlocked, and time constraints did not preclude
ECOWAS from seeking Security Council authorization.

The failure to obtain or even to seek authorization may account for
the muted international reaction to the intervention.67 The Security
Council itself, evidently troubled by the offensive but unwilling to
condemn it or even criticize it directly, called for the combatants to avoid
harm to the civilian population.68 In private, at least some members of
the Council apparently expressed chagrin at the fact that ECOWAS
foreign ministers had briefed Council members the week before the
offensive but had failed to mention that any such action was contem-
plated. In addition, many commentators expressed concern that
Nigeria, itself a military dictatorship, would use the intervention as a
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tool for solidifying its influence over Sierra Leone and perhaps for
exploiting some of its mineral wealth.69

Nonetheless, a few weeks after the ECOWAS invasion, the Security
Council “welcome[d] the fact that the rule of the military junta has been
brought to an end . . . ”70 The Council made no mention of the use of
force, but instead “commend[ed] the important role that the Economic
Community of West African States has continued to play towards the
peaceful resolution of this crisis.”71 The Council also encouraged
ECOMOG “to proceed in its efforts to foster peace and stability in
Sierra Leone, in accordance with the relevant provisions of the
Charter.”72 The emphasis on a “peaceful resolution” and the reference
to the Charter might be read as a veiled criticism of the ECOWAS
approach. On balance, however, the Council appears to have been suffi-
ciently pleased with the outcome that it was willing to accept the use of
force to achieve it.

To some extent, the jury of international opinion may still be out on
the intervention in Sierra Leone. Most States appear to have accepted
or at least withheld judgment on the intervention. That might change if
Nigeria is seen as exercising undue influence over Sierra Leone, or if the
Kabbah government proves unable to deal effectively with the problems
it now faces. If the intervention continues to be generally accepted,
however, it will mark an important precedent for those who support pro-
democratic intervention.

   - - 

In justifying its intervention in Sierra Leone, Nigeria noted the existence
of a mutual defense treaty between the two countries. The treaty at issue
is designed to require each country to assist the other in the event of an
external attack on either one,73 and so (putting aside the question of
Liberian aid to the AFRC) it adds little to Nigeria’s legal case for inter-
vention in Sierra Leone.

It is not hard, however, to imagine a case in which States enter into
explicit treaty arrangements designed to permit foreign military inter-
vention to establish or maintain democracy in a particular State or
States. The validity of relying on treaties as legal justification for exter-
nal military intervention has long been contested. Critics contend that
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such treaties invariably run afoul of peremptory norms of international
law restricting the use of force in international affairs. Such criticisms
are considered below in the context of several different situations in
which treaty-based intervention might be used.

Section A, which follows, discusses in general terms the validity of
treaties as a source of legal authorization for military intervention absent
contemporaneous consent by a government in effective control of the
State. Section B considers the validity of treaties guaranteeing intercom-
munal power sharing arrangements. Section C considers whether
opposing centers of authority within a State may reach a binding agree-
ment concerning the establishment or restoration of democracy and
accept external guarantees concerning the implementation of that
agreement. Finally, section D discusses whether a group of States with
democratic governments may enter into a treaty authorizing the group
to use force to restore democracy in the event of a coup in any member
of the group.

A Treaties as a source of legal authority for military intervention

The legitimacy of treaty-based intervention has been debated for many
years. Supporters of treaty-based intervention usually begin with the
generally accepted proposition that “the right of entering into interna-
tional engagements is an attribute of sovereignty.”74 From this starting
point, the theoretical argument for the validity of treaty-based interven-
tion is simple. States have the power to consent to limitations on their
independence. Indeed, States may surrender their independence alto-
gether, by merging with another State. Accordingly, States must be free
to yield any lesser measure of their independence, in the form of a
license to intervene.75

But the argument that the greater includes the lesser cannot automat-
ically justify a treaty provision authorizing external military interven-
tion. States can and do merge with other States, and thereby surrender
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their international legal personality.76 But at the moment of the merger,
the first State ceases to be a State. Until that point, and so long as it
remains a State, the first State retains its political independence and the
other rights associated with sovereignty. Thus, the fact that international
law permits States to relinquish some measure of future decision-
making authority does not mean that international law places no limits
on a State’s present ability to sign away decision-making authority essen-
tial to the State’s future independence and therefore to its continuing
existence as a State. Indeed, the very existence of peremptory norms,
which by definition are norms that a State cannot modify by agreement,
demonstrates that international law does place some limits on States’
freedom to contract. The question is whether these peremptory norms
preclude States from entering into treaties authorizing future military
intervention in the absence of consent from the State’s then-existing
government.

Critics of treaty-based intervention contend that treaties authorizing
forcible intervention in another State without its contemporaneous
consent necessarily conflict with a variety of jus cogens norms designed to
protect the independence and autonomy of States, including the princi-
ples of non-use of force, sovereign equality, self-determination, and non-
intervention. As discussed earlier, however, State consent can validate an
otherwise wrongful military intervention. In other words, it is only inter-
vention against the will of the State that violates the applicable jus cogens

norms. This leaves several critical questions: Who may express the will of
the State with respect to intervention at the moment of treaty formation?
Can the will of the State at the time the treaty is signed override the will
of the State as expressed in the treaty, and if so, who may express the will
of the State at the moment intervention under the treaty is contemplated?

 Who may express the will of the State at the moment of treaty formation?

In general, when a government signs a treaty or takes some other act in
the international arena, the government is deemed to act on behalf of
the State, whether or not the government has taken office by democratic
means, and whether or not the particular act at issue has the support
of the majority of the population. But in cases of significant internal
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conflict, it is precisely the authority of the government to speak for the
State as a whole that is at issue. In recognition of this problem, interna-
tional law accepts that at some stage of a civil conflict, the government
must share the power to speak for the State with its opposition. In the
pre-Charter era, international law recognized, at least formally, that in
situations of civil war amounting to belligerency, authority to represent
the State in international relations had to be divided between the incum-
bent government and its adversaries.77 Although the traditional conven-
tions regarding recognition of belligerency have long since faded into
disuse,78 current State practice recognizes implicitly that authority to
represent the State must sometimes be divided between or among
warring sub-national communities. Thus, when an incumbent govern-
ment disappears, as in Liberia or Somalia, or is deemed internationally
illegitimate, as in Cambodia, the consent of all of the principal internal
factions is treated in the aggregate as the consent of the State for pur-
poses of internationally brokered peace accords. Even when the incum-
bent government continues in office and is widely recognized as the
lawful government by other States, the international community now
insists with increasing frequency, at least in cases of secessionist or ethnic
conflict, on acceptance by all parties of internationally brokered settle-
ments that effectively recognize the right of each of the contending sub-
national communities to share in decisions concerning the future of the
State.

I have argued elsewhere that the authority to enter into or to revoke
treaties authorizing future intervention in internal strife should be divided
when the political community of the State is clearly split.79 A govern-
ment’s claim to represent the State rests in significant part on the pre-
sumption that the government has been formed by the political
community of the State as a whole. If the State is openly divided into
more than one political community, then that presumption becomes
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International Law and World Order, nd edn. (St. Paul, Minn.: West, ), pp. –. When the
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competitive authority structures as equals, each sovereign within a given geographic area.” Tom
Farer, “Harnessing Rogue Elephants: a Short Discourse on Foreign Intervention in Civil Strife,”
Harv. L. Rev.  (), pp. ff., at pp. –.
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untenable. In such cases, and particularly in cases of violent ethnic or
secessionist conflict, the usual deference given to incumbent govern-
ments will not further national autonomy. Instead, it will further the
autonomy of one sub-national political community at the expense of
another. Accordingly, when a State clearly consists of two or more dis-
tinct political communities, consent to a treaty authorizing external
intervention should reflect the concurrent will of each of those commu-
nities.

 Who speaks for the State at the moment of intervention?

Can a State withdraw consent to a treaty authorizing external interven-
tion, and if so, under what circumstances? The issue comes to a head
only at the moment the target State wishes to rescind its earlier consent
to the treaty at issue. Unless and until the affected State seeks to revoke
its consent to a treaty authorizing intervention, any intervention carried
out pursuant to the treaty is effectively undertaken with the contempo-
raneous consent of the target State. But when the target State’s govern-
ment opposes intervention, the question arises whether the State’s earlier
consent remains binding.

In general, States cannot unilaterally renounce their agreements
unless the agreement itself permits renunciation or such a right can be
inferred from the agreement as a whole. But agreements authorizing
military intervention differ from other agreements. While all interna-
tional agreements place some limits on State independence, military
intervention agreements go directly to the heart of State independence
and the other central values associated with State sovereignty. Moreover,
such agreements usually implicate concerns about the maintenance of
international order, since any use of force by one State that is opposed
by another threatens international peace and security.

Accordingly, it seems appropriate to conclude that the will of the State
at the moment of intervention should prevail over the will of the State
at the moment of treaty formation. In other words, a State’s grant of
authority to intervene should be deemed to be impressed with an
implicit but limited right of revocation. It does not follow, however, that
agreements authorizing military intervention in the absence of a State’s
contemporaneous consent are void. To the contrary, such agreements
should be considered valid unless and until the affected State exercises
its right of revocation.

In keeping with the analysis above regarding treaty formation, if the
government at the moment of intervention represents the State as a
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whole, its decision with respect to revocation may be deemed an ade-
quate expression of the will of the State. But if the State is openly frac-
tured along communal lines, then the concurrent will of each of the
relevant communities should be deemed necessary to rescind the treaty.
The sections that follow attempt to apply this approach to analyzing
treaty-based intervention to three different situations in which such trea-
ties might be used to promote democracy.

B Intercommunal power-sharing agreements

Two cases, the  Cyprus accords and the  Dayton agreement,
may help illustrate the possible uses and potential problems of treaty-
based intervention. In each case, the agreements at issue authorized
outside States to intervene militarily to preserve intercommunal power-
sharing arrangements adopted in an attempt to end a protracted ethnic
conflict. Although the primary aim of the agreements in both cases was
to end the fighting in Cyprus and Bosnia respectively, the agreements
attempted to do so through promotion of a specific form of democratic
governance known as consociationalism, a system in which major deci-
sions are made by consensus among the principal ethnic groups in a
divided country.

In , Greece, Turkey, and the United Kingdom entered into a set
of treaties designed to create an independent Cyprus in which the inter-
ests of both Greek and Turkish Cypriots would be protected. One of
those treaties, the Treaty of Guarantee, authorized both Turkey and the
United Kingdom to “take action” if necessary to maintain the detailed
arrangements to share power between Greek and Turkish Cypriots con-
tained in the contemporaneously adopted Cypriot Constitution.80

Unfortunately, within two and one-half years, the Constitution’s inter-
nal political balance turned to political stalemate, and then to open con-
flict between the two Cypriot communities. The fighting prompted
Turkey to invoke its rights as a guarantor power on several occasions.
Finally, in , Turkey invaded Cyprus, and assisted the Turkish
Cypriots in establishing their own autonomous “State” in northern
Cyprus.81
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Ethnic Conflict on Cyprus,” Tex. Int’l L.J.  (), p. . The discussion that follows is based
on that article.



Turkish reliance on the Treaty of Guarantee to justify its uses of force
in Cyprus provoked heated and polemical debates, which have never
been fully resolved. Among other things, the government of Cyprus
argues that the consent of Cyprus to the Treaty was coerced, and that
Turkey’s reliance on the treaty runs counter to jus cogens norms prohibit-
ing forcible interference in the internal affairs of sovereign States.

Both arguments have some merit. Cypriot representatives played only
a minor role in the drafting of the treaties, and Cyprus had little choice
but to accept the treaties if it wished to obtain independence from the
United Kingdom. Moreover, the Accords did not reflect the will of most
Cypriots. From the Government’s perspective, decolonization in Cyprus
should have enabled the island’s inhabitants to choose union with
Greece or any other political status that reflected the will of the major-
ity, in keeping with the principle of self-determination. But this argu-
ment assumes, however, that self-determination can be satisfied by a
simple head-count, even in a society as politically divided as Cyprus. The
international community effectively rejected that proposition when it
accepted Cyprus as a UN member subject to a constitutional structure
that recognized two distinct political communities within one State.
Moreover, the international community properly continues to reject
simple majoritarianism in Cyprus, as evidenced by the UN’s longstand-
ing call for a settlement based on the political equality of the Greek and
Turkish Cypriot communities.

If one regards Cyprus as a single State made up of two separate polit-
ical communities, each entitled to share in decisions concerning the
future of the State, then any assessment of Cypriot consent to the 
accords must take into account the preferences of both Cypriot commu-
nities. Greek Cypriots, of course, preferred independence, to be fol-
lowed by union with Greece;82 Turkish Cypriots preferred partition,
with an option for the Turkish portion of Cyprus to merge with Turkey.
Neither community’s preference could be fully accommodated without
sacrificing entirely the preference of the other community. The 
accords attempted to solve this dilemma by mandating independence
and power sharing, and by prohibiting union with either Greece or
Turkey. In this way, the accords attempted to approximate the joint will
of the two communities by giving partial effect to the preferences of
each. From this perspective, the  Accords adequately represented
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the will of both Cypriot communities, and therefore the will of Cyprus
as a whole. Accordingly, Cypriot consent to the  treaties was not
compelled (much less coerced in the Vienna Convention sense). For the
same reasons, if in the future the two Cypriot communities accept a bi-
communal constitutional framework along the lines envisioned in recent
UN-brokered proposals, their joint consent should be deemed the
consent of the State of Cyprus.

Following this line of reasoning, the Government of Cyprus could not
unilaterally revoke the State’s consent to the  Treaty of Guarantee.
Instead, only both communities acting jointly had the right of revoca-
tion. From this perspective, a use of force by Turkey consistent with the
terms of the  Treaty would have been in keeping with the previously
expressed consent of the State of Cyprus. When Turkey invaded Cyprus
in , however, it did not use force in accordance with the Treaty,
which authorized the guarantor powers to intervene “with the sole aim
of re-establishing the state of affairs created by the present Treaty.”
Instead, Turkey used force to create a radically different state of affairs,
involving the partition of Cyprus, an outcome expressly prohibited by
the Treaty. Accordingly, Turkey’s actual use of force cannot be justified
under the Treaty of Guarantee.

Despite the dangers inherent in attempts to create and guarantee
power-sharing arrangements as a solution to ethnic conflicts, as illus-
trated by the unfortunate outcome of events in Cyprus, such solutions
may sometimes represent a least-worst alternative to the continuance of
large-scale intercommunal warfare. In , no other approach seemed
to offer a viable option for ending the conflict in Bosnia. Accordingly, the
United States hammered out an agreement in Dayton, Ohio designed
to end the war in Bosnia through adoption of a complex set of arrange-
ments under which Bosnian Serbs would retain substantial regional
autonomy and also share power with Bosnian Muslims and Croats in the
central government.83 In Annex –A, the Agreement on the Military
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83 The Dayton agreement consists of a single General Framework Agreement among the
Republic of Bosnia and Herzegovina, the Republic of Croatia, and the Federal Republic of
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the Republic of Bosnia and Herzegovina, the Federation of Bosnia and Herzegovina, and the
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usual sense, since they are not agreements between States, but rather agreements between a
State and political entities within that State. Nonetheless, sub-State entities, such as belligerent
communities, are generally regarded as capable of possessing a limited international personal-
ity sufficient to enter into binding international agreements. See, e.g., Ian Brownlie, Principles of
Public International Law, th edn. (New York: Basic Books, ), pp. –; Oppenheim’s International



Aspects of the Peace Settlement, the State of Bosnia, the Federation of
Bosnia (a political entity created by a prior agreement between Bosnian
Muslims and Croats), and the Republika Srpska, a self-declared Bosnian
Serb entity within Bosnia, all agreed (with the endorsement of Croatia
and the Federal Republic of Yugoslavia) to authorize outside States to
enforce certain key aspects of the parties’ overall settlement by whatever
means necessary, “including the use of necessary force.”84

Unlike the  Cyprus Treaty of Guarantee, however, the parties to
Annex –A expressly “invited” the UN Security Council “to adopt a res-
olution by which it will authorize Member States or regional organiza-
tions and arrangements to establish” the required implementation force
(IFOR). Because the Security Council promptly issued the necessary
authorizing resolution,85 the periodic subsequent uses of force by IFOR
in support of the Dayton settlement can be treated as lawful simply by
virtue of the Security Council’s authorizing resolutions, without need to
rely on the consent of the parties as expressed in Annex –A.

Even so, the Dayton agreement might be seen as problematic for
critics of treaty-based intervention. If agreements that authorize outside
military intervention in the absence of the contemporaneous consent of
an incumbent government are to be deemed void ab initio, then one
might conclude that the Agreement on the Military Aspects of the Peace
Settlement, the linchpin of the Dayton settlement, is void. To avoid this
conclusion, one would have to read the authorization to use force as con-
tingent on the adoption of an appropriate Security Council resolution,
which is a reasonable but not the only way of reading the agreement.
The argument then would be that treaties consenting to a Security
Council authorized use of force are not void because the use of force at
issue is expressly permitted under international law, by virtue of the
Security Council’s enforcement powers.

If the Security Council had refused to issue the requested authorizing
resolution, or if one reads the invitation as only an invitation and not a
condition precedent to the use of force by IFOR, then the legality of
treaty-based intervention would be directly at issue. If such arrange-
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ments are deemed impermissible, then the parties to the Bosnian con-
flict would have had little option but to keep fighting, since no party
would have trusted the others to abide by its commitments in the
absence of an enforceable external guarantee. On the other hand, if one
treats the concurrent will of the signatories to the Dayton annexes as in
the aggregate the will of the State of Bosnia, both for purposes of the
formation and revocation of an intervention treaty, then IFOR could
proceed as it has for the past several years simply on the basis of Bosnia’s
advance consent to the use of force to hold the parties to their agree-
ments.

C Intra-State pro-democratic intervention agreements

Under heavy international pressure, the military junta that ousted pop-
ularly elected President Jean-Bertrand Aristide signed an agreement
with Aristide providing for the near-term restoration of his govern-
ment.86 ECOWAS reached a similar agreement with the AFRC to
return President Kabbah to power in Sierra Leone.87 Although neither
agreement expressly provided for external enforcement, it is not hard to
imagine inclusion of such an enforcement provision in a future agree-
ment somewhere else.

Would such an agreement be valid? This scenario is both different
from but still similar to the intercommunal conflict typology mentioned
above. Neither Haiti nor Sierra Leone presents a case of two ethno-
linguistic political communities occupying the same State, each with
aspirations for political self-determination that are at least in part incom-
patible with the equally legitimate aspirations of the other. In both cases,
the struggle for power was not fundamentally between separate political
communities but between political elites seeking control over the single
political community of the State. Even so, both cases presented situa-
tions of conflict between competing centers of internal authority. In
each case, the claim of the military junta to express the will of the State
with respect to intervention rested on effective control; conversely, the
claim of the ousted government in each country rested on its political
legitimacy.

In some cases, as in Sierra Leone, political legitimacy may so strongly
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favor the de jure authorities as to overwhelm any claim by the de facto

authorities to object to intervention in the name of the State. Even in
such cases, however, an agreement between the de jure and de facto author-
ities to restore the ousted government to power, with authority granted
to outside actors to use force to ensure that the agreement is kept, may
be preferable both legally and politically to reliance on an intervention
premised solely on the consent of the ousted government. However
weak politically a usurping junta’s claim to speak for the State may be,
its control of the State makes it a dangerous claim to ignore as a practi-
cal matter. In part for that reason, it is likely to be a relatively rare case
in which outside States are prepared to use force to restore an ousted
democratic government in the face of determined opposition by a mili-
tary junta. In addition, even when violent political division within a State
takes the form of a military coup, as opposed to a broad-based insur-
gency, it is often difficult to assess the extent to which the ousted govern-
ment actually represents the will of the majority on questions of
intervention. In Haiti and Sierra Leone, there was little doubt that most
people strongly preferred the elected governments’ prompt return to
office.88 But in many cases, it may be unclear whether the people of a
State are willing to incur the costs associated with the forcible restora-
tion of an elected government. As Tom Farer has observed in another
context, if intervention against an “indigenous military establishment”
is likely to “cause serious human and material damage in the target
state,” the majority “might prefer continued military rule.”89 Moreover,
even if foreign military intervention is not likely to encounter substan-
tial direct resistance,90 it may still prove highly unpopular simply because
it is foreign intervention.91 In Haiti, at least, the history of previous US
occupation apparently created a surprisingly broad consensus among
the population against external intervention.92
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88 Aristide’s support should not be exaggerated, however. Although Aristide received approxi-
mately  percent of the vote in , his populist politics alienated a substantial segment of the
population, i.e., the “upper classes and the army.” Acevedo, supra note , p. .

89 See Farer, supra note , p. .
90 US intelligence officials suggested that US forces would easily overwhelm any military opposi-

tion in Haiti. See Michael Gordon and Eric Schmitt, “Weighing Options: US Aides Assess
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Finally, the durability of an imposed solution is open to serious ques-
tion.93 In many cases, absent an extended period of externally super-
vised reform, another coup might quickly follow the departure of an
external intervention force.94 On balance, a negotiated settlement
between the competing political forces in countries such as Haiti and
Sierra Leone may offer the best hope for the long-term establishment of
democracy.

As a legal matter, an agreement between the de facto and de jure author-
ities is also likely to constitute the closest possible approximation to the
will of the State as a whole. Though the juntas in Haiti and Sierra Leone
had relatively little popular support, particularly in Sierra Leone, they
still represented a segment of the societies of those two countries. Under
these circumstances, it seems reasonable to treat an agreement reached
between the de facto and de jure authorities as in the aggregate represent-
ing the will of the State. Although it might be argued that any agreement
requiring the democratic government to compromise with a tiny elite
whose claim to power rests solely on brute force should be voidable at
the will of the former, on the theory that the democratic government
holds the exclusive right to speak for the State, such a principle would
effectively preclude the use of such agreements as a means to restore an
ousted government. De facto authorities would know that they could not
rely on such agreements, and so would have little incentive for entering
into them. It seems preferable to permit an ousted de jure government the
flexibility to enter into a binding agreement with the leaders of a coup,
even in those cases in which the ousted government’s internal and inter-
national standing is sufficient to warrant treating the government as the
exclusive representative of the State.

In short, in the case of an intra-State agreement providing for the res-
toration of democracy, both parties should be treated as bound, even if
the agreement authorizes outside States to use force to reinstate the
ousted government in the event that the terms of the agreement are not
kept. At the time the agreement is entered into, the concurrent will of
both the de jure and the de facto authorities can reasonably be treated as
the will of the State. Accordingly, the de jure government and the de facto

government acting together have the legal capacity to consent to exter-

 Democracy and the use of force

93 See Michael Walzer, Just and Unjust Wars: A Moral Argument with Historical Illustrations (New York:
Basic Books, ) pp. – (discussing John Stuart Mill’s argument that political liberty must
be achieved through internal struggle); Doyle, supra note , p.  (same).

94 See Thomas Carothers, “Heading Towards A Haitian Fiasco,” The Plain Dealer (May , ).



nal military enforcement of whatever political settlement they might
reach. Because the revocation of State consent is as much an act of State
will as the formation of consent, neither party acting alone may revoke
the agreement or its provisions relating to enforcement, except in accor-
dance with the agreement’s terms or a fundamental change in circum-
stances justifying renunciation of the agreement. Such an agreement
would be compatible with international norms governing the use of
force, because the treaty embodies the consent of the State to the use of
force applied in accordance with the treaty’s terms.

D Inter-State pro-democratic intervention agreements

Under the alternative scenario noted above, a group of democratic
States might agree to protect each other against an unconstitutional
seizure of power in any one of them. Although this scenario represents
a logical extension of principles advocated by OAS members and to
some extent by other multilateral groups,95 only one scholar has ana-
lyzed the possibility in any detail. Tom Farer urges us to consider the
hypothetical case of a group of Caribbean countries entering into a
treaty with interested NATO members to safeguard democracy in the
signatory States.96 In the event of a coup, parties to the pact would inter-
vene, by force if necessary, to restore constitutional government in the
affected State either at the request of the ousted elected officials, or, if
those officials are unable to communicate with pact members, at the
initiative of two thirds of the pact’s signatories.97 Farer concludes that
such a treaty would permit forcible intervention to safeguard democracy
even in the absence of Security Council authorization, “since such an
action is carried out with the previously expressed consent of the target
State . . . ”98

The type of treaty Farer suggests differs somewhat from the kind of
agreements discussed above, that is, agreements entered into between
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competing centers of authority coexisting within a single State. In the
case of an inter-State pro-democracy pact, intervention takes place in
reliance on an agreement that does not embody the consent of both of
the relevant internal sources of authority, and that is expressly designed
to ensure that the will of one source of authority (the signatory govern-
ment) overrides the will of the other (the successor government), even if
the signatory government is no longer in existence. Of course, at the
time it enters into the intervention pact, the signatory government
speaks for the State as the only source of internal legal authority.
Accordingly, there is no problem with the pact at the formation of
consent stage.

But as Professor Farer observes, the difficult question “is whether,
despite ceding to others a right to intervene under stated circumstances,
the state retains, by virtue of its continuing existence as a sovereign
entity, an absolute right to revoke the ceded authority.”99 One could
attempt to answer this question by focusing on the legitimacy of the
authority each government claims to exercise. Under that approach,
since political participation is an internationally recognized human
right, only the democratic signatory government is “legitimate” and
therefore only its will should count as the will of the State.100 In extreme
cases, such as that presented by Sierra Leone, the claim of the ousted
government to speak for the State may be strong enough to override the
competing claim of the de facto authorities.

In other cases, however, the relative strength of the competing claims
may be less evident, either because the de facto authorities can demon-
strate significant popular and international support, or because the
ousted government no longer exists. In such cases, the question is
whether the new government possesses sufficient authority to revoke, in
the name of the State, the consent of its predecessor to intervention.
Earlier it was suggested that if the de facto and de jure governments of a
State consent to pro-democratic intervention, their joint consent should
be treated in the aggregate as the will of the State. Thereafter, neither
government should be able to revoke that consent unilaterally; instead,
a decision to revoke consent should require the concurrent will of both
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governments. Following that line of analysis, the consent of a State to a
treaty permitting pro-democratic intervention could be revoked only by
a government representing the unified will of the State. If the ousted
government continues to exist, and if, by reason of its continued inter-
nal and international support it possesses a reasonable claim to speak for
the State, then its consent would be needed to rescind the authority to
intervene previously given to pact members.

The situation is more difficult if the ousted head of State has been
killed or otherwise incapacitated, and the surviving officials of the de jure

government are divided or for some other reason cannot credibly speak
for the former government. In such cases, one of the two competing
centers of authority effectively no longer exists. Is the de facto government
– the remaining party claiming the authority to speak for the State – enti-
tled to revoke, on its own, the State’s previously expressed consent to
intervention? An affirmative answer would give coup makers a legal
incentive to eliminate all senior officials of the prior government. It
would also ignore the fact that the de facto government may have little or
no popular support or international standing.

As noted earlier, coups may occasionally be consistent with the
popular will.101 In general, however, it seems fair to assume that absent
some pressing emergency, forces that seize power unconstitutionally do
so because they could not achieve power in any other way.102

Accordingly, it may be appropriate to adopt a presumption that the
unconstitutional overthrow of an elected government represents, at least
temporarily, a break in the political unity of the State sufficient to pre-
clude the new government from unilaterally revoking the consent of its
democratic predecessor to a treaty permitting intervention to restore
democracy, even if no official survives to express the views of the prede-
cessor government. Such a presumption might be confirmed or rebut-
ted depending on internal reaction to the coup and on whether the
international community insists on the unconditional restoration of
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public order or to introduce badly needed economic or social reforms, or where it launched
reforms repugnant to many social groups, the coup itself may be received enthusiastically by a
not trivial part of the population.” Ibid. at p. . See also Thomas Carothers, “Empirical
Perspectives on the Emerging Norm of Democracy in International Law,” ASIL Proc.  (),
pp. ,  (arguing that in at least some countries in Latin America, “the departure of an
elected civilian government and its replacement by some nondemocratic form of government
will be supported at least initially by a majority of the population of that country”).

102 This assumption seems particularly credible when the coup makers have just lost an election to
the ousted legitimate regime.



democracy, as it did in Haiti and Sierra Leone, or comes to accept the
new government, as it has, for example, in Georgia.103

Does this analysis suggest that an authoritarian government might
enter into an anti-democratic pact with like-minded countries, which
might similarly be enforced against the will of a new, democratic govern-
ment? It has been suggested that the Mutual Defense Pact entered into
by members of the Economic Community of West African States con-
stitutes precisely such a pact. Under the terms of the Defense Pact, the
Community is entitled to intervene militarily to suppress internal strife
if it is “actively engineered or supported” from “outside.”104 At least one
author has described the goal of the pact as “regime survival,” that is,
protection of authoritarian regimes in West Africa against the threat of
internal overthrow.105 But unlike intervention to promote democracy,
intervention to prevent democracy (or revolution) cannot be deemed
consistent with self-determination, whether conceived of as a right to
democratic governance or as a right to permit the people of a State to
form a government exclusively through internal political processes.
Under either view, outside intervention to suppress democracy based
solely on a pre-existing treaty would impermissibly obstruct the political
development of the affected State.

 

Intervention by invitation, like most other existing and proposed justifi-
cations for the trans-boundary use of force in international relations,
carries many potential risks, which must be considered along with the
potential benefits. As with any other justification for the use of force, the
greatest risk is the potential for abuse. Intervention might take place at
the behest of an inviting authority that does not adequately represent
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103 The elected President of Georgia, Zviad Gamsakhurdia, was ousted in a bloody civil war in
. Shortly thereafter, Eduard Shevardnadze became the head of State, at the invitation of
the Georgian Parliament and the warlords who had ousted Gamsakhurdia. See, e.g., Misha
Glenny, “The Bear in the Caucasus: from Georgian Chaos, Russian Order,” Harper’s Magazine,
March . Notwithstanding the irregular manner in which Shevardnadze obtained office, the
international community has accepted him as the legitimate head of State. See, e.g., Report of
the Secretary-General in Pursuance of Security Council Resolution , S/ (August ,
).

104 Protocol Relating to Mutual Assistance on Defence, A/SP//, reprinted in Official Journal of
ECOWAS  (June ).

105 John Inegbedion, “The ECOWAS Intervention in Liberia: Toward Regional Conflict
Management in Post-Cold War Africa” (), p.  (unpublished manuscript on file with
author).



the will of the State; intervention may entail a disproportionate use of
force that causes more harm than good to the people of the affected
State; intervention may result in exploitation of a State’s people or
resources by a self-interested intervenor.

But these risks can be minimized. An insistence on multilateral deci-
sion making and oversight is perhaps the best way to avoid abuse and to
screen out any improperly self-interested decisions to intervene. Where
the Security Council is seized of a matter and is not paralyzed by the
veto or otherwise precluded from acting in a timely fashion, an excep-
tionally strong justification should be required before accepting a deci-
sion to bypass the Council’s authority. Nigeria’s failure to await Security
Council authorization in expelling the military junta from Sierra Leone
largely accounts for the muted reaction accorded to that intervention.

Similarly, unilateral assessments of the democratic legitimacy of an
inviting regime will almost automatically be suspect. Conversely, broad
acceptance of an inviting authority’s legitimacy should go far toward
resolving fears of overriding the will of the people of the affected State.
The virtually universal refusal to recognize the de facto authorities in
Haiti and Sierra Leone, and the continued recognition of the ousted
governments in both countries, provided compelling evidence of the
legitimacy of the inviting authorities in both cases.

Finally, the risks of inaction should be borne in mind as well as the
risks of action. While we should be skeptical of a legal regime that
permits too easy intervention in the internal affairs of other States, we
should also be wary of a regime that too readily confers the shield of
non-intervention on an unrepresentative military clique or an ethnic
sub-group bent on the political exclusion and subordination of non-
members.

Pro-democratic intervention by invitation 



 

The illegality of “pro-democratic” invasion pacts

Brad R. Roth

 

Few of the leading scholars who now proclaim “an emerging right to
democratic governance” in international law have asserted that right as
a general legal justification for military action against non-democratic
regimes.1 A general license to impose democracy at gunpoint fits poorly,
most concede, with the scheme of international peace and security
embodied in the United Nations Charter. Redress of a human rights vio-
lation – if that is what a denial of democracy is – is seldom propounded
per se as an exception to the peremptory obligation of States “to refrain
. . . from the threat or use of force against the territorial integrity and
political independence of any state, or in any other manner inconsistent
with the Purposes of the United Nations.”2

Yet if the edifice of established peace and security norms is impervi-
ous to frontal assault, it remains vulnerable to the Trojan Horse. That is
because there is a basis in international law for the proposition that “the
lawful governmental authorities of a State may invite the assistance in
the territory of military forces of other states or collective organizations
in dealing with internal disorder as well as external threats.”3 Given the



1 Even Thomas Franck, who coined the expression, has denied that the “democratic entitlement”
licenses unilateral efforts at forcible implementation. Thomas M. Franck, “The Emerging Right
to Democratic Governance,” Am. J. Int’l L.  (), , pp. –; but see W. Michael Reisman,
“Humanitarian Intervention and Fledgling Democracies,” Fordham Int’l L. J.  (), p. 
(favoring unilateral armed efforts).

2 United Nations Charter, Art. (), see also Art.  (“In the event of a conflict [with] any other
international agreement, [States’] obligations under the present Charter shall prevail”). The
International Court of Justice has held that the norm exists as well in customary international
law, and that it has the status of jus cogens. Military and Paramilitary Activities (Nicaragua v.
United States), Merits,  ICJ  (June , ).

3 Statement of the US State Department Legal Advisor in defense of the  invasion of
Grenada, quoted in Rein Mullerson, “Intervention by Invitation” in Lori Fisler Damrosch and
David J. Scheffer, eds., Law and Force in the New International Order (San Francisco, Calif.: Westview
Press, ) pp. , . Of course, the proposition is often inappropriately invoked.



principle that a State may consent to foreign uses of force in its territory,
adherents of the democratic entitlement thesis may seek to open the
door to pro-democratic intervention in two ways: () by designating a
government that enjoys an electoral mandate (or other “democratic”
credentials), but not effective control, as bearer of the legal capacity to
render contemporaneous consent on behalf of the State; () by validat-
ing the effort of an elected government to render the State’s consent in
advance, by treaty, to forcible restoration of the constitutional govern-
ment upon the occurrence of a revolution or coup d’état. This chapter will
address the latter strategy.4

Notwithstanding the superficial appeal of such a device, a “treaty of
guarantee” (or, less euphemistically, “invasion pact”) meant to “lock”
one or more parties into a particular mode of governance, if ever
enacted, should be regarded as void ab initio, on grounds of conflict with
the UN Charter5 and with customary norms having the status of jus

cogens.6 The self-determination of a people – the fundamental principle
underlying the sovereignty of the State – cannot be reconciled with an
alienation to foreign powers of control over its political destiny. That this
is so is most apparent where the “treaty of guarantee” serves an arbi-
trary political end. It is less apparent, but no less true, where the treaty
is tailored to putatively democratic purposes.

        

As noted by the UN General Assembly in the unanimous 
“Declaration on Principles of International Law Concerning Friendly
Relations and Co-operation among States in Accordance with the
Charter of the United Nations” (the “Friendly Relations Declaration”),
and reiterated consistently since:
Every State has an inalienable right to choose its political, economic, social and
cultural systems, without interference in any form by another State. . .7
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4 The argument for pro-democratic “treaties of guarantee” is stated in the greatest detail in David
Wippman, “Treaty-Based Intervention: Who Can Say No?” U. Chi. L. Rev.  (), pp. ,
– (); see also Tom J. Farer, “A Paradigm of Legitimate Intervention,” in Lori Fisler
Damrosch, ed., Enforcing Restraint: Collective Intervention in Internal Conflicts (New York: Council on
Foreign Relations ), pp. , .

5 Article  of the Charter holds that “[i]n the event of a conflict between the obligations of the
Members of the United Nations under the present Charter and their obligations under any other
international agreement, their obligations under the present Charter shall prevail.”

6 Article  of the Vienna Convention on the Law of Treaties makes clear that “[a] treaty is void
if, at the time of its conclusion, it conflicts with a peremptory norm of general international law,”
Vienna Convention on the Law of Treaties,  ILM (), p. .

7 GA Res.  (XXV) () (emphasis added).



Inherent in the very nature of sovereignty is the ongoing prerogative of
the sovereign entity to determine the shape of its governing institutions
through internal processes, without the coercive intervention of outsid-
ers.

There is, of course, no doubt that sovereignty entails not only rights
against intervention, but also the legal capacity to waive sovereign rights
and to consent to some forms of intervention. Article () of the UN
Charter bars intervention “in matters which are essentially within the
domestic jurisdiction,” but it in no way requires States to insist that their
internal affairs are matters of exclusive domestic jurisdiction. States
may, and frequently do, enter into treaties that provide for international
adjudication of affairs ordinarily regarded as domestic, and that even
may impose coercive sanctions for non-compliance with international
judgments.

Furthermore, a State government, if uncoerced, has the legal capac-
ity to extinguish its State’s sovereignty altogether by merging with
another State (e.g., the German Democratic Republic with the Federal
Republic of Germany). After that fateful decision, no one – including
the local government of the administrative department encompassing
the former State – will ordinarily be allowed to reassert the sovereign
rights of the lapsed State.8 Incorporation into another State is, of course,
a far greater alienation of sovereignty than entry into a pact that forcibly
guarantees the maintenance of a particular form of government.

It is ordinary to conclude with respect to legal capacities that “the
greater includes the lesser.” It might thus be argued that the govern-
ment’s capacity to waive the whole of the State’s rights in the interna-
tional system entails the capacity to waive any part of them. Advanced
as a purely syllogistic formulation, this argument would be applicable to
a legitimist alliance of any type, such as among monarchist, fascist,
Stalinist, or Islamist States, not merely to an alliance among certifiably
democratic States.

The syllogistic argument for the validity of invasion pacts does not,
however, hold up. Although it might appear a truism that “the greater
power includes the lesser,” this is hardly an “iron law of powers.”9
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8 Instructive is the recent unhappy experience of Southern Yemen, which first merged with its
northern neighbor and then sought to secede. The secession effort was militarily crushed, and the
use of force was widely regarded as an internal affair.

9 Consider, for example, US jurisprudence on procedural due process (e.g., Goldberg v. Kelly, 
US  (), holding that states, while not required to sustain any welfare programs whatsoever,
cannot terminate benefits to individual welfare recipients without a prior hearing comporting
with constitutional standards of due process) or discrimination (employers have the prerogative
to act on a frivolous basis or on no basis at all, but not on a discriminatory basis).



Sovereignty is not a continuum; if it were, the international system
would inevitably come to recognize poor, dependent States as legally less
sovereign than powerful States, rather than as legal equals. (This may yet
come to pass, but it would not be the international legal system we know.)

Although there are sovereign rights that can be waived, there is an
irreducible core without which the concept of sovereignty loses its
meaning. That core can be extinguished, but it cannot be incrementally
diminished. The international system does not, for example, recognize
conditional States, susceptible of losing their status upon non-fulfillment
of a commitment to the States from which they successfully seceded;
there is only one class of sovereign Statehood. So, too, a sovereign State
cannot exist which privileges foreign States to use force within it to
impose a will other than that of the political community as manifest at
that time. A sovereign political community can either relinquish its polit-
ical independence and forfeit its standing in the international system, or
it can maintain its political independence, and with it its right in the
future to resist any uses of force to which it does not contemporaneously
consent.

To be sure, there is nothing inherently irreducible about the standing
of the ruling apparatus to assert the rights of the political community.
But given the traditional prevalence of the effective control doctrine over
competing bases for the recognition of governments, that standing is
widely understood to rest on the factual situation manifest in the present,
not on arrangements carrying over from the past. Popular “acceptance”
of a regime – demonstrated, however imperfectly, by widespread
acquiescence – has generally been, and remains, the essential criterion
of that regime’s perceived legal capacity to assert rights of the State in
the international system.

The long and disreputable history of legitimist intervention pacts
demonstrates the incompatibility of such devices with the present inter-
national system. In , in the aftermath of the upheavals occasioned
by the French Revolution, Austria, Prussia and Russia initiated the
“Holy Alliance,” declaring as follows:

Any state forming part of the European Alliance which may change its form of
interior government through revolutionary means, and which might thus
become a menace to other states, will automatically cease to form a part of the
Alliance, and will remain excluded from its councils until its situation gives every
guarantee of order and stability . . .
. . . In the case of States where such changes have already taken place and such
action has thereby given cause for apprehension to neighbouring states (if it lies
within the ability of the powers to take such useful and beneficent action) they
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will employ every means to bring the offenders once more within the sphere of
the Alliance. Friendly negotiations will be the first means resorted to, and if this
fails, coercions will be employed, should this be necessary.10

The Alliance was intended to legitimate aggressive interference in the
internal processes of foreign states for the purpose of stamping out a
destabilizing example of incipient republicanism and restoring “right-
ful” monarchy.

Though repudiated later in the nineteenth century, treaties seeking to
internationalize the basis of domestic authority resurfaced early in the
twentieth century, this time as the ostensible friend rather than the
declared enemy of popular sovereignty. The resuscitation of this device
was predicated on a doctrine of constitutional legitimism enunciated in
 by Carlos R. Tobar, a former Ecuadorean foreign minister. Tobar
proposed that

The American republics, for the good name and credit of all of them, if not for
other humanitarian and “altruistic” considerations, should intervene, at least
mediately and indirectly, in the internal dissensions of the republics of the con-
tinent. This intervention might be, at least, by denying recognition to govern-
ments de facto born of revolutions against the constitutional order.11

The Tobar Doctrine was embodied in a  treaty executed by the five
Central American republics (Guatemala, El Salvador, Honduras,
Nicaragua, and Costa Rica), which declared “every disposition or
measure which may tend to alter the constitutional organization in any
of them” to be “a menace to the peace” of all.12 The parties thus under-
took to deny recognition to any government that might come to power
“as a consequence of a coup d’état or revolution against the recognized
Government, so long as the freely elected representatives of the people
thereof have not constitutionally reorganized the Country.”13 As de facto

regimes have little difficulty in effecting such “constitutional reorganiza-
tion,” a  accord among the parties followed up by extending the
refusal of recognition to elected post-revolutionary governments headed
by revolutionary leaders or their close relatives.14

The United States, though not a party to the treaties, observed their
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10 Sir Hersch Lauterpacht, Recognition in International Law (Cambridge University Press, ), p. 
and n., quoting Cresson, The Holy Alliance (), p. .

11 P. K. Menon, The Law of Recognition in International Law (Lewiston, N.Y.: The Edwin Mellon Press,
), pp. –, quoting J. Irizarry y Puente, “The Doctrines of Recognition and Intervention in
Latin America,” Tulane L. Rev.  (), pp. , .

12 Am. J. Int’l L.  (), Supp. at p. . 13 Ibid. at p. .
14 Am. J. Int’l L.  (), Supp. at p. .



terms, and remarkably had occasion to deny recognition to a govern-
ment of every one of the signatory States between  and .15

Although the treaties did not expressly authorize any interferences in
internal affairs beyond the denial of recognition, the governments to
which the US denied recognition had an uncanny tendency to fall.16

The Tobar Doctrine’s constitutional legitimism suffered from a logical
incoherence. After all, “every constitution has an extra-legal origin”;17

every governmental system is traceable to a usurpation, i.e., a revolution-
ary seizure of power that violated the previously existing constitutional
order. Moreover, constitutional arrangements are inherently a function
of the balance of interest-group and ideological forces extant in a polit-
ical community at a given time. There is no conceptual basis for accord-
ing them independent weight when they cease to reflect that reality.

Sovereignty resides in the political community, not in the constitu-
tional system that has gained acceptance at any particular time. Even if
one dismisses the traditional effective control doctrine as rank apologism
for tyranny, constitutional legitimism seems a poor substitute. Whatever
question there might be about a new regime’s legal capacity to represent
the political community, no backward-looking inquiry is appropriate to
the ascertainment of popular will, except for what light it sheds on the
present.

The Tobar Doctrine’s constitutional legitimism eventually went much
the same way as the dynastic legitimism of the Holy Alliance, for many
of the same reasons. Latin Americans came broadly to view constitu-
tional legitimism as a means by which the United States and allied local
elites sought to thwart, not vindicate, popular will. Tobar-type treaties
came to be seen as a legal foundation for intervention to restore a tyran-
nical “constitutional” order in the face of the contrary democratic will
of a popular uprising. The hemispheric  Montevideo Convention
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15 Menon, supra note , p. .
16 A  State Department memorandum made the point as follows:

Our ministers accredited to the five little republics . . . have been advisers whose advice has
been accepted virtually as law. . . . We do control the destinies of Central America and we do
so for the simple reason that the national interest absolutely dictates such a course. . . . Until
now Central America has always understood that governments which we recognize and
support stay in power, while those we do not recognize and support fall.

Robert Armstrong and Janet Shenk, El Salvador: The Face of Revolution (Boston, Mass.: South End
Press, ), pp. –, citing Under Secretary of State Robert Olds, State Department
Memorandum, quoted in Richard Millet, “Central American Paralysis,” Foreign Policy (Summer
), p. .

17 Glanville Williams, Salmond on Jurisprudence (th edn. ), quoted in Mokotso v. King Moshoeshoe
, Int’l L. Rpts.  (), pp. ,  (decision of the Lesotho High Court, ).



on the Rights and Duties of States,18 stressing non-intervention in inter-
nal affairs, implicitly repudiated all Tobar-style arrangements.

A further disreputable effort to invoke treaty relations as a basis for
intervention in a State’s internal affairs was the so-called “Brezhnev
Doctrine,” articulated by the Soviet leader in defense of the  inva-
sion of Czechoslovakia. Albeit an independent State, Czechoslovkia,
reasoned Brezhnev, had joined the community of socialist States, and so
had bound itself to the governmental norms of that community:

Just as . . . a man living in a society cannot be free from the society, a particular
socialist state, staying in a system of other states composing the socialist com-
munity, cannot be free from the common interests of that community. The sov-
ereignty of each socialist country cannot be opposed to the interests of the
world of socialism, of the world revolutionary movement . . .19

Although one might question the voluntariness of Czechoslovakia’s
initial decision to join this community, and might note that nothing in
the Warsaw Pact or other treaty commitments undertaken by
Czechoslovakia directly authorized military intervention in its internal
affairs, elimination of these flaws would scarcely have salvaged
Brezhnev’s rationale as a legal argument. The decisive objection to
Brezhnev’s reasoning lay elsewhere, in its heedlessness of the continuing
and inalienable right of the Czechoslovak people to determine their own
political destiny.

In sum, for both analytical and normative reasons, generic invasion
pacts are manifestly unable to pass muster in an international legal
system predicated on the sovereign equality of States and the self-deter-
mination of their peoples. Indeed, most scholars would scarcely ques-
tion that coercive intervention in internal affairs, justified on the basis of
treaty terms reminiscent of the Holy Alliance, the Tobar Doctrine, and
the Brezhnev Doctrine, runs afoul of both Article  of the UN Charter
and the jus cogens provision of the Vienna Convention of the Law of
Treaties. The only serious question, then, is whether the invasion pact
device, void generically, can serve as a bootstrap to validate intervention
where the pact purports to be of a special kind.

   -   

Current-day advocates of treaty-based intervention do not, of course,
propose indiscriminate admissibility of invasion pacts. They wish to
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allow for the use of force to perpetuate only democratic constitutional
orders. They doubtless believe that democratic invasion pacts – as dis-
tinct from anything reminiscent of the Brezhnev Doctrine – are an
exception to the logic sketched out above on the ground that the over-
throw of a democratic constitutional order can be conclusively pre-
sumed not to be an embodiment of the contemporaneous popular will.20

Such a contention, though appealing on its face, does not withstand
close scrutiny. Even if one could posit a generally held, determinate con-
ception of democracy, and even if that conception could be identified
permanently with the outcomes arising out of a particular constitu-
tional or treaty-based procedural order, the proposed presumption
would seem illegitimate, for it would impose on a political community
once and for all a form of government that it may decide (however
much to its misfortune) to repudiate. It would replace the principle of
sovereign equality of peoples – the principle that underlies a legal
system designed to mediate the conflicts of peoples who may disagree
fundamentally as to how communal life ought to be structured – with a
principle of dominance for a single world-view. In any event, demo-
cratic norms lack the requisite determinacy to sanctify particular con-
stitutional orders,21 and to allow treaties to render a particular order
sacrosanct would, even from an unabashedly pro-democratic stand-
point, pose great potential for the very mischief that non-intervention
norms were designed to preclude.

Elections properly reflect, not transcendent principles of natural law,
but historically contingent agreements among diverse political actors
about how power may legitimately be exercised. Elections presuppose
resolution of antecedent questions, not only about the configuration of
the relevant voting constituency (the “majority of whom?” question), but
also about the categories of issues to be left open to resolution by major-
ity (or plurality) vote. Where an ethnic, ideological, or interest-group
faction finds the stakes of electoral competition unacceptably high, it
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20 Even invasion pact proponents, however, concede that coups against “democratic” processes fre-
quently accord with popular will. See Wippman, supra note , p. ; Tom J. Farer, “The United
States as Guarantor of Democracy in the Caribbean Basin: Is There a Legal Way?,” Hum. Rts.
Q.  (), pp. ,  (“[i]n cases where a democratically-elected government was unable to
maintain public order or to introduce badly-needed economic or social reforms, or where it
launched reforms repugnant to many social groups, the coup itself may be received enthusiasti-
cally by a not trivial part of the population”). Of course, the problem can be solved by making
the link between “democratic” constitutional processes and “genuine” popular will tautological,
but that is a troubling (not to say “Brezhnevite”) solution.

21 I have elsewhere stated my contention that the content of the democratic norm is deeply con-
tested and that none of the contesting views can ultimately be reduced to a procedural formula.
See Brad R. Roth, “Evaluating Democratic Progress,” chapter  of this volume.



can be expected to resist the process, and there is no mechanistic means
of assessing the “democratic” merits of its cause.

“Free and fair elections” frequently yield outcomes that can be char-
acterized as undemocratic. An uncontroversial example is predatory
majoritarianism, where elections empower a majority faction to oppress
an ethnic minority: instead of conferring on all citizens equal influence
over the collective decisions that affect their lives, the elections leave
members of the minority group totally without influence on those deci-
sions – a potentially fatal circumstance. The more controversial exam-
ples are endless. (Of course, a test of “equal influence on the collective
decisions that affect citizens’ lives,” even if it could be agreed on as the
democratic criterion, and even if its terms were not subject to radically
differing interpretations in principle,22 would altogether defy procedural
implementation.) Democrats of all stripes place reservations on their
acceptance of electoral outcomes, in the name of such plausibly “dem-
ocratic” values as liberty, equality, community, and so on. Thus, a test for
democratic legitimacy that focused exclusively on electoral procedures
would yield arbitrary results.

Although support for competitive electoral processes worldwide is far
greater now than at any time in history, significant sources of resistance
remain, and some plausibly draw on democratic values. Ugandan leader
Yoweri Museveni has argued with some force, for example, that
multiparty electoral competition systematically fails to produce demo-
cratic outcomes in societies where political polarization results, not from
clashing conceptions of the common good, but from ethnic and relig-
ious cleavages.23 A democratic outcome may require either that these
cleavages be denied political expression (Museveni’s solution), or that
identity politics be accommodated within a “consociational” scheme
(such as championed in Arend Lijphart’s famous  article) that dras-
tically restricts the range of issues that elections actually decide.24 Either
approach may furnish a “democratic” rationale, not only for restricting
electoral competition, but, in times of crisis, for overthrowing a “freely
and fairly” elected government.

Moreover, in many contexts, open electoral processes have accom-
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22 Consider the following questions, among others. Does not the differential access of elites to the
mass media count as “influence”? Are not the effects of market forces ultimately attributable to
“collective decisions”? Does not the licensing of “private” acts that arguably undermine the
moral fabric of the community “affect citizens’ lives”?

23 Interview (Yoweri Museveni), Africa Report, vol. , No.  (July–August ), pp. –.
24 Arend Lijphart, “Consociational Democracy,” World Politics  (), pp. , .



plished little more than to allow voters to select from among parties dom-
inated by economic and social elites – with no guarantee of governmen-
tal responsiveness to popular needs, let alone initiatives or input. It is not
clear that democratic values hallow the rule of the highest vote-getter
among choices that happen to have been presented to an electorate at a
given moment.

In short, notwithstanding any presumptive preference for a given set
of procedures, the meaning of democracy remains inherently contest-
able, and never more so than in moments of actual crisis, where consen-
sus on the legitimacy of governmental authority has broken down. In
seeking to place the most fundamental political question beyond the
reach of domestic contestants and into the hands of external actors,
invasion pacts assail the very essence of self-determination.

Since democratic invasion pacts are at present only hypothetical,
there is little by way of State practice or opinio juris against which to test
the thesis that they would be void ab initio. Nonetheless, some hint can
be taken from the decision of the International Court of Justice in the
Nicaragua case, which identified as jus cogens the norm barring the use of
force against the territorial integrity or political independence of any
State.25 The Court there addressed the argument, advanced not in the
defendant’s pleadings but in political pronouncements that the Court
found worthy of mention, that the use of force was justified in response
to alleged Nicaraguan violations of a pledge to the Organization of
American States regarding democracy and human rights, in return for
which pledge the OAS had recognized the revolutionary government
nearly a month before it seized the capital and won the civil war.26 The
Court held that even if the pledge had amounted to a legal undertaking
(the Court held that it had not) and even if the pledge had been violated
(as to which the Court made no finding), it would have provided no jus-
tification for the use of force. “Of its nature, a commitment like this is
one of a category which, if violated, cannot justify the use of force
against a sovereign State.”27

One can, of course, only speculate about the Court’s response to a
pledge – not coercively extracted but part of a voluntary mutual
arrangement – that expressly purports to license forcible measures.
What the Nicaragua decision establishes beyond cavil is that a pact that
does not unambiguously provide for forcible measures cannot provide
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post hoc justification of such measures. General pronouncements, such as
the  OAS “Santiago Commitment” to address in unspecified fashion
“any occurrences giving rise to the sudden or irregular interruption of
the democratic political institutional process” in any member State,28

cannot be read to license uses of force otherwise at odds with the UN
Charter and customary law.

Concededly, international law does allow the use of force within the
territory of sovereign States against their will where such use is neces-
sary to vindicate the very purposes for which the system of sovereign
equality exists. Those purposes most obviously include common protec-
tion against aggression, giving rise to UN Charter provisions for individ-
ual and collective self-defense (Article ) and for Security Council
measures (Articles  and ). Arguably, in an international system con-
cerned with States as the political expressions of peoples rather than as
mere apparatuses of control, these purposes further include the suppres-
sion of crimes against humanity within sovereign States. Article  of the
Vienna Convention points out that a peremptory norm (such as the
norm against the use of force) “can be modified . . . by a subsequent
norm of general international law having the same character.”29 Norms
against genocide, slavery, and the like thus plausibly qualify the strict
prohibition against military intervention.

Whatever legal norms pertain to general methods of internal govern-
ance, however, quite clearly cannot be said to rise to this level. In addi-
tion to the implausibility, at the conceptual level, of regarding a
particular interpretation of democracy as a peremptory norm, the con-
siderable diversity of governmental systems that remains in the interna-
tional community argues against it, as does the continued adherence to
the principle of non-intervention that permeates those UN General
Assembly resolutions addressing democratic processes within States.30

    :      

Although we have yet to see invasion pacts embodying a principle of
democratic entitlement, we have seen at least one treaty of guarantee,
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28 Representative Democracy, OEA/Ser. P/AG/RES.  (XXI-/), para.  (June , ). The
“Commitment” on the one hand arguably links interruptions of democratic processes to the
mechanisms for enforcing collective security, but on the other hand gives “due respect to the prin-
ciple of non-intervention.” Warrant for the use of force to restore such processes can only be
inferred by extensive (and rather one-sided) extrapolation.

29 Vienna Convention, supra note , Art. .
30 See, e.g., GA Res. /; GA Res. / (); GA Res. / ().



and one treaty-based intervention, in a different context. This is the case
of Cyprus, where external guarantors were reserved “the right to take
action” to preserve a constitutional arrangement providing for power-
sharing between the two ethnic groups that together comprised the
Cypriot political community. In , Turkey invoked the treaty as a jus-
tification (or pretext) for invading Cyprus, a move that, although plau-
sibly provoked by predatory designs of the extra-constitutional Cypriot
leadership in collusion with Greece, led to a partition of the country
accompanied by measures now known as “ethnic cleansing.”

The debate over the legality of the Cyprus treaty itself – as distinct
from the debate over the legality of the actions that Turkey sought to
justify by reference to it – was inconclusive.31 It is not clear whether any
of the actions condemned by the international community could prop-
erly be characterized as within the treaty, but some statements, such as
that of the Indian representative, cast aspersions on the treaty’s validity:

It is a dangerous concept to sanction external intervention in an independent
State on the grounds of ethnic or religious affinities. The future of Cyprus, its
constitutional arrangements and so forth are, in our opinion, for the people of
Cyprus themselves to determine, in conditions of peace, freedom, and democ-
racy.32

In , Cyprus had argued before the Security Council that the treaty
violated jus cogens, but the Council had expressed no opinion at that
time.33

Although the Cypriot experience was an unhappy one, the recent rash
of ethnic civil wars has given rise to proposals that seek to resuscitate the
concept of treaties of guarantee.34 It must thus be asked whether such
proposals run afoul of the jus cogens argument set forth above, and if so,
whether the practical need for such treaties demands a rethinking of that
argument.

Where the invasion pact seeks to enforce not simply a democratic but
a consociational formula, the principle of self-determination of peoples
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31 See Louise Doswald-Beck, “The Legal Validity of Military Intervention by Invitation of the
Government,” Brit Y.B. Int’l. L.  (), pp. , –.

32 Ibid., quoting Security Council debate, UN Doc. S/PV. (July , ).
33 Ibid. at p. , citing Schwelb, “Some Aspects of International Jus Cogens as formulated by the

International Law Commission,” Am. J. Int’l L.  (), p. .
34 Wippman, supra note , pp. –, citing efforts for Liberia, Bosnia, Georgia, Somalia, and the

Palestinian territories as well as a concluded agreement in Cambodia. See Agreement on a
Comprehensive Political Settlement of the Cambodia Conflict, (Oct. , ), Letter dated
October ,  from the Permanent Representatives of France and Indonesia to the United
Nations addressed to the Secretary-General , UN Doc. A//, S/ (), reprinted in
 ILM (), p. .



potentially informs the issue. The international system has never satis-
factorily reconciled self-determination and non-fragmentation norms,
and the question of what constitutes a “people” has always been plagued
by the danger that an almost infinite number of minorities might claim
a right to Statehood. The system’s post World War  approach to minor-
ities (other than “indigenous” groups) has been to accord their members
rights as individuals under human rights instruments, but otherwise to
leave unqualified the sovereignty of the larger political communities
within which they find themselves. Some States, however, have adopted
constitutional structures expressly recognizing political sub-communi-
ties in their midst and according those sub-communities a quota of polit-
ical power to shield them from the potential harm that majoritarianism
might pose to their interests.35

The classic conceptions of monarchical and popular sovereignty, as
embodied in the works of Bodin and Rousseau, attribute to the political
community a unitary will. International law, though not unduly depen-
dent on such conceptions in other respects, perpetuates this attribution.

But this attribution arguably needs to be qualified where representa-
tives of the political sub-communities within a State have jointly
acknowledged that the inherent conflict of group interests is such that
no unitary will can be found within the State, except as embodied in the
power-sharing arrangements to which the factions have agreed. If those
arrangements are later overthrown by the unilateral will of one of the
sub-communities, the government that assumes effective control may be
said to lack the unilateral authority to exercise the sovereign rights of the
political community.

On the basis of this line of reasoning, one might make the following
contention: a treaty of guarantee operates not to impose an outdated or
foreign will on the community but to preserve the relative positions
within which each of the sub-communities is free to form its own will.
By implication, the sub-communities are recognized as essentially sove-
reign, and therefore capable of concluding enforceable agreements with
one another regarding intercommunal relations. Accordingly, the treaty
should be enforced because no sovereign will is violated thereby.

An alternative argument might run as follows: the single sovereign will
of the State is recognized only when exercised jointly by the sub-com-
munities, in accordance either with the pact or with some other conso-
ciational framework that does not negate any group’s fundamental
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interests. Accordingly, although the treaty cannot be enforced and no
foreign intervention can be sanctioned without the contemporaneous
consent of all of the factions, no government that does not secure the
consent of the sub-communities – manifested in a manner somehow
specified – ought to be accorded de jure recognition.

Consociational arrangements are often miserably unjust, if not at the
outset, then down the road. They are frequently agreed to in a violent
context, and therefore reflect not so much considerations of justice as
the balance of armed force at a given moment. As demographics
change, power relations fluctuate or new groups develop a group con-
sciousness, crisis often becomes endemic to consociational structures.
Moreover, such structures might needlessly essentialize and reify group
identities. To freeze factional relations with a treaty of guarantee – espe-
cially one with no expiration date – presents questions both of popular
sovereignty and of sheer prudence.

Issues of this nature are at the frontier of the system of sovereign
equality. Pressing problems of civil war in much of the world bespeak
the need for innovative solutions. Whether the sovereign equality system
as we know it can accommodate solutions such as treaties of guarantee
– and if not, whether it is the system that will be forced to give way –
remains unclear. What can be said with greater confidence is that outside
this special context, consent in advance to armed intervention in inter-
nal affairs cannot be deemed legally effective.

 

Even if treaties of guarantee can be justified to address the special
circumstance of consociational arrangements between ethnically based
political sub-communities, it does not follow that they are legitimate
devices to “lock in” a choice of governmental system, however putatively
“democratic,” on the part of political communities in the ordinary
course. Indeed, in the latter context, the treaty rationale is little more
than a sleight of hand that allows adherents of the democratic entitle-
ment to avoid facing up to the implications of a liberal–democratic jihad.

Whatever the merits of the purportedly emergent democratic entitle-
ment as a norm of the international legal system, the case for that norm
ought to be advanced directly and not through the artificial device of
“treaties of guarantee.” As I have argued at length elsewhere,36 popular
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sovereignty, albeit at a high level of abstraction, is the foundation of the
international system, and a government that can be said, notwithstand-
ing its exercise of effective control, to have been manifestly repudiated
by its populace – in the judgment of an international community that
reflects the full range of cultural and ideological perspectives – may lose
its legal capacity to assert the State’s right against intervention. Such
events are far rarer than the democratic entitlement’s adherents would
prefer, but even if one sees fit to adopt a more determinate – that is to
say, more partisan – reading of popular sovereignty, the focus needs to
be on interpretation of a people’s present will, not on prior treaty com-
mitments.

To the extent that constitutionally established modes of political par-
ticipation identified with “democracy” provide evidence of contempo-
raneous popular will at odds with effective control, that evidence argues
against the de jure recognition of the de facto government, and perhaps
even for the legality of an invitation of intervention by the deposed
government, without any need for reference to a special treaty. Treaties
bind the State, regardless of its present will, whereas the issue at hand in
such circumstances is that of which government represents the State’s
present will. The past may be relevant to establishing present consent to
the use of force, but where a peremptory norm is at stake, past consent
is no consent.
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International law and the “liberal peace”

John M. Owen, IV*

History may not be over yet, but the United Nations and other interna-
tional organizations are doing their best to end it. If all viable alterna-
tives to liberal democracy have gone the way of the divine right of
kings,1 it is in part because of pressure from international society. Most
States now want to participate in the world economy, and are thus com-
plying with international rules requiring that they liberalize their domes-
tic economies. Relatedly, as other contributors to this volume show,
international law is moving from its traditional neutrality on States’
domestic institutions to a decided preference for liberal democracy. One
grounding for this new international–societal pressure is the proposition
that liberalism brings peace – more precisely, that liberal States, generally
defined as States that limit governmental power via civil rights and com-
petitive elections, do not fight wars against one another. Such States generally
engage in war with normal frequency, but their enemies are virtually
never fellow liberal States. If the “liberal peace”2 proposition is true,
then international actors charged with making and keeping peace, such
as the United Nations, can simplify their tasks by spreading and consol-
idating liberal government.

The liberal peace proposition is widely accepted as a law-like gener-
alization among political scientists who study international relations.3



* The author wishes to thank the Olin Institute for Strategic Studies for its generous support, and
Robert Art, Michael Desch, Gil Merom, Daniel Philpott, Randall Schweller, David Spiro, and
two anonymous reviewers for comments.

1 Francis Fukuyama, The End of History and the Last Man (New York: Avon, ).
2 The term democratic peace is also used in the scholarly literature, and in everyday discourse democ-

racy is more common than liberal State. I prefer to use liberal rather than democratic because, as I
explain below, I hold the set of ideas that compose liberalism responsible for the peace.

3 The literature on liberal peace is enormous and still growing. Among those works establishing
that the peace is significant even after controlling for other potential causes are Stuart Bremer,
“Democracy and Militarized Interstate Conflict, –,” Int’l Interactions  (), pp.
–; and Zeev Maoz and Bruce Russett, “Alliances, Contiguity, Wealth, and Political Stability:
is the Lack of Conflict between Democracies a Statistical Artifact?” Int’l Interactions  (), pp.
–.



Whether it is actually liberalism that causes the peace is more controver-
sial. Lacking has been a satisfactory account of the causal mechanism
linking liberal democracy and peace. In this chapter I delineate and
empirically test such an account, and thus attempt to provide a scientific
grounding for the liberal peace proposition.4

My argument is that liberalism, a set of ideas about the good society,
produces liberal peace via two pathways, ideology and institutions,
working in tandem. First, liberalism generates a foreign policy ideology
that prods liberal States toward good relations with States they consider
fellow liberals, and conversely toward confrontation with States they
consider illiberal. Second, liberalism generates domestic political insti-
tutions that allow this ideology to shape foreign policy.

Liberal ideology holds that individuals everywhere are fundamentally
the same, and are best off pursuing self-preservation and material well-
being. Freedom is required for these pursuits, and peace is required for
freedom; coercion and violence are counterproductive. Thus all individ-
uals share an interest in peace, and should want war only as an instru-
ment to bring about peace. Liberals believe that liberal States seek their
citizens’ true interests and that thus by definition they are pacific and
trustworthy. Illiberal States may be dangerous because they seek other
ends, such as conquest or plunder. Liberals thus believe that their
nation’s interest calls for accommodation of fellow liberal States, but for
confrontation and sometimes war with illiberal States.

Liberal institutions translate this ideology into policy. The liberals who
hold the ideology are societal elites, or what some call “opinion leaders.”
During ordinary times they may have little effect on foreign policy. In
times of crisis, however, when war is possible, they begin to agitate for
their preferred policies. Two institutions allow this agitation to affect
policy: freedom of discussion exposes the public and members of
government to liberal arguments, which many of them find persuasive;
and the regular, competitive elections that all liberal States feature
provide the same public with leverage over the government. That is,
should the government of a liberal State be tempted to go to war against
a fellow liberal State, or appease an illiberal State, the possibility of pun-
ishment at the next election persuades it to resist that temptation.

My description of a causal mechanism linking liberalism and peace
lends credibility to the liberal peace proposition. It thus generally sup-
ports the notion that, insofar as the UN and other international organ-
izations value peace, they should have as an end a world with more
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liberal States. It does not imply, however, that peace outweighs other
ends, such as international stability or State sovereignty, or that interna-
tional regimes can ignore questions regarding means and unintended
consequences in trying to reach that end. I discuss these complications
in my concluding section.

 ‒   

The notion that liberal States ought to spread liberalism has been with
us at least since the French Revolution, and it gained the rhetorical
adherence of a majority of States after the First World War. Liberals of
course typically believe that liberal democracy is self-justifying, that self-
government is a good thing per se. In recent years, however, the proposi-
tion that liberal democracy is also good because it brings peace – a
proposition that has been argued for since the high point of the
Enlightenment in the eighteenth century5 – has been increasingly
recruited to support the spread of liberalism. Indeed, self-government
and peace are thought by many to be virtually identical. Consider for
example the recent Nobel Peace laureates listed in Table .
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5 See for example Thomas Paine, The Rights of Man (Harmondsworth, Penguin, ); Immanuel
Kant, “To Perpetual Peace, a Philosophical Sketch,” in Ted Humphrey, ed., Perpetual Peace and
Other Essays (Indianapolis, Ind.: Hackett, ).

Table 

Year Winner Country

 Martin Luther King, Jr. US
 Seán MacBride Ireland
 Andrei Sakharov USSR
 Amnesty International UK
 Adolfo Pérez Esquivel Argentina
 Lech Walesa Poland
 Desmond Tutu South Africa
 The Dalai Lama India*
 Aung San Suu Kyi Burma
 Rigoberta Menchú Guatemala
 Carlos Filipe Ximines Belo E. Timor**
 José Ramos-Horta E. Timor**

Note:
* The Dalai Lama resides in India but claims to be
leader of Tibet, which is part of China.
** E. Timor was under the control of Indonesia.



Each of these laureates worked first and foremost not on behalf of
peace, but of liberalism, e.g., civil or human rights, or self-government.
For each, peace was a means to the end of justice. That the Norwegian
Nobel Committee considers liberal activists synonymous with peace
activists demonstrates the power of the belief that liberalism and peace
are closely linked, if not identical.

The power of this identification of liberalism and peace has not been
lost on those entities with the largest stakes in regional and global peace,
international organizations (IOs) such as the United Nations (UN),
European Union (EU), and Organization for Security and Cooperation
in Europe (OSCE). These and other IOs have lately supported the devel-
opment of liberal institutions and civil society in various collapsed States
and States abandoning authoritarianism. To be sure, there are reasons
for supporting liberal government other than international peace: polit-
ical liberalism may also be supportive of if not necessary for economic
liberalism; and as mentioned above it may be self-justifying. But the
notion that liberalization brings peace is compelling to the UN in par-
ticular because it touches on one of that organization’s central tasks: “to
take effective collective measures for the prevention and removal of
threats to the peace.”6 Put bluntly, in supporting liberalism, the UN may
be making this primary task easier.

    

Although it claims to be impartial regarding States’ internal institutions,
the UN is now explicitly pro-liberal. In , the Under-Secretary
General for Political Affairs established an Electoral Assistance Division
to aid States that request it in holding free and fair elections. The divi-
sion coordinates international election monitors and provides “techni-
cal assistance,” which includes the very non-technical category of
“voter and civic education.” The UN, that is, is now in the business of
promoting liberal culture. At least eighty States have requested help
from the division (some have been refused due to insufficient lead time
or lack of safety guaranteed). Examples have been Angola in ,
Cambodia in May , El Salvador in , and Haiti in –,
, and .8

More obviously, the Security Council has passed resolutions in a
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number of cases condemning the overthrow of democratically elected
governments.9 In the famous  Haitian case, the Council authorized
a US-led invasion to overthrow a military junta and restore Jean-
Bertrand Aristide to the presidency.10 What makes these resolutions
curious is that the Security Council’s mandate is to maintain interna-
tional peace and security,11 not domestic liberalism; that is, its concern
is relations among sovereign States, not within them. Recognizing this
mandate, the Security Council never fails to stipulate that the situation
in the illiberal country in question is a “threat to peace and security in
the region.” How might illiberal government in one State threaten an
entire region? Arguably, refugee flows from such States may destabilize
neighboring regimes; an estimated , Liberians, for example, fled
that country during its civil war.12 In areas with strong transnational
ethnic groups, such as sub-Saharan Africa, persecution of one group
may invite intervention by a foreign State dominated by that same
group.13

Yet, recent Secretaries-General who (formally) bring the Security
Council’s attention to these cases have had another rationale in mind. A
statement of Boutros Boutros-Ghali to the General Assembly on democ-
racy bears quoting at length:

Democratic institutions and processes within States may likewise be conducive
to peace among States. The accountability and transparency of democratic
Governments to their own citizens, who understandably may be highly cautious
about war, as it is they who will have to bear its risks and burdens, may help to
restrain recourse to military conflict with other States. The legitimacy conferred
upon democratically elected Governments commands the respect of the
peoples of other democratic States and fosters expectations of negotiation,
compromise and the rule of law in international relations. When States sharing
a culture of democracy are involved in a dispute, the transparency of their
regimes may help to prevent accidents, avoid reactions based on emotion or fear
and reduce the likelihood of surprise attack.14

In short, liberalization has become a “practical necessity.”15 Here
Boutros-Ghali borrows language from two influential academic writers
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19 Examples include Liberia (SC Res. , March , ) and Sierra Leone (SC Res. ,
October , ). 10 SC Res. , July , . 11 UN Charter, Art. .

12 Mary Fitzpatrick, “Liberia’s Tenuous Election,” Christian Science Monitor (August , ), p. .
13 For a social–scientific treatment of this problem, see David R. Davis, Keith Jaggers, and Will H.
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. 15 Ibid.,  .



on the democratic peace: Immanuel Kant, the eighteenth-century
Prussian philosopher, and Michael W. Doyle, the political scientist at
Princeton who first applied Kant to the liberal peace phenomenon.16

American policy-makers too make overt references to the liberal
peace. “Democracies don’t attack each other,” President Clinton
declared in his  State of the Union address, meaning that “ulti-
mately the best strategy to insure our security and to build a durable
peace is to support the advance of democracy elsewhere.” Clinton has
called democratization the “third pillar” of his foreign policy.17

Clearly, then, the notion that liberal States do not fight one another is
one foundation undergirding the UN’s newfound mission of spreading
and supporting political liberalism. But the question must arise: are
Boutros-Ghali and Clinton right? Does liberal government deliver on its
promise as a force for peace? Can we be confident that the liberal peace
is genuinely caused by liberalism, and not something else? The answer,
I argue, is yes.

I begin by briefly reviewing previous theories of liberal peace and
attempts to test them. I then summarize the foundations of liberalism
and the foreign-policy ideology it produces. In so doing, I explore the
perceptual aspect of the causal mechanism. Next I describe how liberal
institutions make it likely that liberal ideology will influence policy
during a war-threatening crisis. I then illustrate the argument in four his-
torical cases: the Franco–American crisis of –, and the
Anglo–American crises of –, –, and –. I answer
realist critics of the liberal peace proposition, and suggest possible ways
to synthesize the two dominant international relations theories of
realism and liberalism. I conclude by considering how far the liberal
peace proposition ought to alter the goals and methods of the UN and
other international bodies concerned with peace and stability.
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from their own resources, having to repair at great sacrifice the war’s devastation, and, finally,
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Doyle writes: “[D]omestically just republics, which rest on consent, presume foreign republics to
be also consensual, just, and therefore deserving of accommodation.” Doyle, “Kant, Liberal
Legacies, and Foreign Affairs, Part ,” Philosophy and Public Aff.  (), p. .

17 “Excerpts from President Clinton’s State of the Union Message,” N.Y. Times (January , ),
A; “The Clinton Administration Begins,” Foreign Pol’y Bull. , nos. / (January–April ), p.
.



           

Typically, theories of the liberal peace are divided into structural and nor-
mative theories. Structural accounts attribute the peace to the institutional
constraints within liberal States. Chief executives must gain approval for
war from cabinet members or legislatures, and ultimately from the electo-
rate. Normative theory locates the cause of the liberal peace in the ideas
or norms held by liberal States. These States believe it would be unjust or
imprudent to fight one another. They practice the norm of compromise
with each other that works so well within their own borders.18

On balance, statistical tests of these two theories have yielded no clear
winner.19 Moreover, although quantitative studies provide a necessary
part of our evaluation of these theories by identifying correlations, by
their nature they cannot tell us the full story. First, they often must use
crude proxy variables that are several steps removed from the phenom-
ena being measured.20 Second, they infer processes from statistical rela-
tionships between these variables, but do not examine those processes
directly. Overcoming these limitations requires looking at the actual pro-
cesses in historical cases, or “process tracing.”21 Joseph Nye writes that
liberal peace “need[s] exploration via detailed case studies to look at
what actually happened in particular instances.”22 One way to carry out
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18 Some explanations, including those of Kant, “Perpetual Peace” supra note ; Doyle, “Kant, Part
I” supra note ; and R. J. Rummel, Understanding Conflict and War,  vols. (Beverly Hills, Calif.:
Sage, ), vol. , contain both structural and normative elements. However, these writers dis-
agree as to what constitutes a democracy and why they forgo wars against one another; they do
not take perceptions into account; and they underspecify how democratic structures work.
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Lalman, War and Reason: Domestic and International Imperatives (New Haven, Conn.: Yale University
Press, ); and T. Clifton Morgan and Sally Howard Campbell, “Domestic Structure,
Decisional Constraints, and War: So Why Kant Democracies Fight?” J. Conflict Resolution 
(), pp. –. Favoring normative theory are Zeev Maoz and Bruce Russett, “Normative
and Structural Causes of Democratic Peace, –,” Amer. Pol. Sci. Rev.  (), pp. –;
and William J. Dixon, “Democracy and the Peaceful Settlement of Conflict,” Amer. Pol. Sci. Rev.
 (), pp. –.

20 For example, Maoz and Russett infer democratic norms from regime stability and from levels of
internal social and political violence. Maoz and Russett, “Normative and Structural Causes,”
supra note , p. .

21 Alexander L. George and Timothy J. McKeown, “Case Studies and Theories of Organizational
Decision Making,” in Advances in Information Processing in Organizations,  vols. (Greenwich, Conn.:
JAI Press, ), vol. ; see also David Dessler, “Beyond Correlations: Toward a Causal Theory
of War,” Int’l Stud. Q.  (), pp. –; James Lee Ray, Democracy and International Conflict: An
Evaluation of the Democratic Peace Proposition (Columbia, ..: University of South Carolina Press,
), ch. .

22 Joseph S. Nye, Jr., Understanding International Conflicts (New York: HarperCollins, ), p. .



such tests is to ask: If the theory is true, then what else should we expect
to observe happening?23

In carrying out such process tracing on a dozen cases, I uncovered
problems in both structural and normative accounts. I found that liberal
institutions were nearly as likely to drive States to war as to restrain them
from it. Cabinets, legislatures, and publics were often more belligerent
than the government heads they were supposed to constrain. I found
that the normative theory neglected to take perceptions into account.
Often States which today’s researchers consider liberal did not consider
each other liberal. Thus the anticipated normative check on war was fre-
quently absent.24

These findings do not kill the liberal peace thesis. That neither struc-
tures nor norms by themselves explain the liberal peace does not imply
that the two in tandem cannot do so. The structure/norms typology
used by the literature is used merely for analytic convenience. If in trying
to determine whether an automobile will run I separate its gasoline from
its engine, then find that neither component by itself suffices to run the
automobile, I cannot then conclude that the car will not run. It could
still be that liberal ideology motivates some citizens against war with a
fellow liberal State, and liberal institutions allow this ideology to affect
foreign policy.

Some of the cases suggest such a synergy, I found, but only when the
actors’ perceptions are taken into account. For example, most
Americans in the nineteenth century thought in terms of republics and

monarchies rather than democracies and non-democracies. When in  the
United States nearly went to war with Spain during the Virginius affair,
many Americans, including the Secretary of State, explicitly argued for
peace precisely because Spain was at the time a republic.25 Again in
, when President Benjamin Harrison asked Congress to declare war
on Chile after the Baltimore affair, many Americans expressed opposition
based on the fact that Chile was a republic.26 These considerations

 Democracy and the use of force
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combine with quantitative evidence to suggest that liberal peace is a
genuine phenomenon that simply needs a better explanation.
Multivariate analysis indicates that it is not the product of some omitted
variable. In separate studies, Bremer and Maoz and Russett found that
liberalism as an independent variable still had explanatory power after
controlling for an impressive array of competitors. Variables suggested
by realism such as relative power, alliance status, and the presence of a
hegemon did not erase the effects of liberalism.27

As explained at the end of this chapter, however, I do not argue that
power politics has no force in determining the foreign policies of liberal
democracies. Rather, I describe a second force – liberalism – which
prods democracies toward peace with each other, and toward war with
non-democracies. Looking within the State, I suggest domestic founda-
tions for those studies that have explored the international systemic
aspects of the liberal peace.28

         

Liberal ideas are the source – the independent variable – behind the dis-
tinctive foreign policies of liberal States. These ideas give rise to inter-
vening variables – liberal ideology and domestic liberal institutions –
which shape foreign policy. Liberal ideology prohibits war against liberal
democracies, but sometimes calls for war against illiberal States. Liberal
institutions allow these drives to affect foreign policy and international
relations.29
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anxious for liberty, desiring to maintain constitutional freedom, seeking progress by means of
that freedom.” d Congress, st sess., Congressional Record, vol.  (January , ), p. . See
also Joyce S. Goldberg, The “Baltimore” Affair (Lincoln, Nebr.: University of Nebraska Press, ).

27 Bremer, “Democracy and Militarized Interstate Conflict,” supra note ; Maoz and Russett,
“Alliances, Contiguity, Wealth, and Political Stability,” supra note .

28 On the level of the international system, this model is compatible with others that essentially
present democracies as constrained (for various reasons) to prevent disputes among themselves
from turning into wars. For Bruce Bueno de Mesquita and David Lalman, for example, democ-
racies know each other to be prevented by domestic checks and balances from initiating war.
This knowledge makes cooperation the rational choice in the “international interactions game.”
At the same time, democracies know that non-democracies, which are unconstrained, have the
same knowledge and are prone to exploit them for that reason. Democracies thus may find it
rational to attack non-democracies preemptively for fear of being exploited. See Bueno de
Mesquita and Lalman, War and Reason, chap. , supra note ; see also Dixon, “Democracy and
the Peaceful Settlement,” supra note ; and D. Marc Kilgour, “Domestic Political Structure and
War Behavior: a Game-Theoretic Approach,” J. Conflict Resolution  (), pp. –.

29 See Judith Goldstein and Robert O. Keohane, eds., Ideas and Foreign Policy: Beliefs, Institutions, and
Political Change (Ithaca, N.Y.: Cornell University Press, ), pp. –.



Liberalism is universalistic and tolerant. Liberal political theory, such
as that of Hobbes, Locke, Rousseau, and Kant, typically begins with
abstract man in a state of nature in which he is equal to all other men.
Although beliefs and cultures may differ, liberalism says, all persons
share a fundamental interest in self-preservation and material well-
being.30 There is thus a harmony of interests among all individuals. To
realize this harmony, each individual must be allowed to follow his or her
own preferences as long as they do not detract from another’s freedom.
People thus need to cooperate by tolerating one another and forgoing
coercion and violence.31 Since true interests harmonize, the more people
are free, the better off all are. Liberalism is cosmopolitan, positing that
all persons, not just certain subjects of one’s own State, should be free.
The spread of liberalism need not be motivated by altruism. It is entirely
in the individual’s self-interest to cooperate.32 In sum, liberalism’s ends
are life and property, and its means are liberty and toleration.

Liberals believe that not all persons or nations are free, however. Two
conditions are necessary for freedom. First, persons or nations must be
themselves enlightened, aware of their interests and how they should be
secured.33 Second, people must live under enlightened political institu-
tions which allow their true interests to shape politics.34 Liberals disagree
over which political institutions are enlightened. Kant stressed a strict
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30 John Locke, for example, writes: “The great and chief end therefore, of Mens uniting into
Commonwealths, and putting themselves under Government, is the Preservation of their Property.”
Locke, Second Treatise of Government, chap. , para. . For Locke, “property” includes “Life,
Liberty, and Estate,” ibid., chap. , para. , in Locke, Two Treatises of Government, in Peter Laslett,
ed. (Cambridge University Press, ), pp. –, .

31 Kant argues that over time, the devastation of conflict teaches them that it is best to cooperate
with others so as to realize their full capacities. See for example Kant, “Idea for a Universal
History with a Cosmopolitan Intent,” in Humphrey, ed., Perpetual Peace, supra note , pp. –. See
also Locke, Second Treatise, supra note , chap. , para. , p. . In referring to “harmony,” I do
not imply that uncoordinated selfish action by each automatically results in all being better off
(a “natural” harmony). All individuals are interested in peace, but enlightenment, the right insti-
tutions, and cooperation are necessary to bring peace about. On the distinction between unco-
ordinated harmony and cooperation, see Robert O. Keohane, After Hegemony: Cooperation and
Discord in the World Political Economy (Princeton University Press, ), pp. –.

32 Kant says a republic is possible “even for a people comprised of devils (if only they possess under-
standing),” in Humphrey, ed., Perpetual Peace, supra note , p. . See also Alexis de Tocqueville,
“How the Americans Combat Individualism by the Doctrine of Self-Interest Properly
Understood,” in J. P. Mayer, ed., George Lawrence, trans., Democracy in America (New York:
Harper and Row, ), part , chap. , pp. –.

33 See Kant, “An Answer to the Question: What Is Enlightenment?” in Humphrey, ed., Perpetual
Peace, supra note , pp. –.

34 For a brief history of the view that selfish rulers rather than ordinary people are responsible for
war, see Michael Howard, War and the Liberal Conscience (New Brunswick, N.J.: Rutgers University
Press, ), pp. –.



separation of the executive from the legislative power.35 For most
Americans in the nineteenth century, only republics (non-monarchies)
were “democracies” or “free countries.”36 Today, Westerners tend to
trust States that allow meaningful political competition. Central to all
these criteria is the requirement that the people have some leverage over
their rulers. That is, nineteenth-century republics and today’s liberal
democracies share the essential liberal goal of preventing tyranny over
individual freedom.

These ideas give rise to a foreign-policy ideology and a set of domes-
tic institutions that together produce liberal peace. The next two sections
explore these two intervening variables in turn.

  - 

Liberalism gives rise to an ideology that distinguishes States primarily
according to regime type: in assessing a State, liberalism first asks
whether it is liberal or not.37 This is in contrast to neo-realism, which dis-
tinguishes States according to capabilities. Liberalism, in looking to
characteristics other than power, is similar to most other systems of inter-
national thought, including Communism, Fascism, and Monarchism.38

Liberalism is, however, more tolerant of its own kind than these other
systems. Once liberals accept a foreign State as liberal, they adamantly
oppose war against that State. The rationale follows from liberal prem-
ises. Ceteris paribus, people are better off without war, because it is costly
and dangerous. War is called for only when it would serve liberal ends,
i.e., when it would most likely enhance self-preservation and well-being.
This can only be the case when the adversary is not liberal. Liberal
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35 Kant, in Humphrey, ed., Perpetual Peace, supra note , pp. –. Kant calls such States “repub-
lics,” but by his definition monarchies may be republics.

36 See for example David M. Fitzsimons, “Tom Paine’s New World Order: Idealistic
Internationalism in the Ideology of Early American Foreign Relations,” Diplomatic Hist.  (),
pp. –.

37 I have benefited from conversations with Sean Lynn-Jones on many of these points. For an
attempt to reformulate liberal international relations theory based on distinctions among domes-
tic political orders, see Andrew Moravcsik, “Taking Preferences Seriously: a Liberal Theory of
International Politics” Int’l Organization : (Autumn ), pp. –.

38 Modern realists, ancient Greeks, medieval Muslims, and communists all see State-level distinc-
tions as important. See E. H. Carr, The Twenty Years’ Crisis (London, Macmillan, ), p. ;
Hans J. Morgenthau, Politics among Nations, rd edn. (New York: Alfred A. Knopf, ), p. ;
Sohail Hashmi, “Islamic Ethics in International Society,” in Terry Nardin and David Mapel,
eds., The Constitution of International Society (Princeton University Press, ); Robert Jervis,
“Hypotheses on Misperception,” World Pol.  (), p. .



States are believed reasonable, predictable, and trustworthy, because
they are governed by their citizens’ true interests, which harmonize with
all individuals’ true interests around the world. Liberals believe that they
understand the intentions of foreign liberal States, and that those inten-
tions are always pacific toward fellow liberal States. Again, it is not nec-
essary that liberals be motivated by justice, only by self-interest.39

Illiberal States, on the other hand, are viewed prima facie as unreason-
able, unpredictable, and potentially dangerous. These are States either
ruled by despots, or with unenlightened citizenries. Illiberal States may
seek ends such as conquest, intolerance, or impoverishment of others.
Liberal States do not automatically fight all illiberal States in an endless
crusade to spread freedom, however. Usually, they estimate that the costs
of liberalizing another State are too high, often because the illiberal
State is too powerful.40 Liberal States do not fully escape the imperatives
of power politics.

A The importance of perceptions

That a State has enlightened citizens and liberal institutions, however, is
not sufficient for it to belong to the liberal peace: if its peer States do not
believe it is liberal, they will not treat it as such. History shows many
cases where perceptions foiled liberal peace. For example, as
Christopher Layne demonstrates, the French after World War  did not
consider Germany a fellow liberal State, even though Germans were
governed under the liberal Weimar constitution. The salient fact about
Germany, in the French view of , was not that it had liberal institu-
tions, but that it was peopled by Germans, who had recently proven
themselves most unenlightened and were now reneging on reparations
agreements.41

Thus, for the liberal mechanism to prevent a liberal State from going
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39 Here my argument differs from that of Doyle, who writes that “domestically just republics, which
rest on consent, presume foreign republics to be also consensual, just, and therefore deserving of
accommodation.” Doyle, “Kant, Part ,” supra note , p. .

40 Compare this with the Union’s attitude toward Britain in the Civil War, described below. For
explanations that see democratic prudence as more central to the democratic peace, see Randall
L. Schweller, “Domestic Structure and Preventive War: Are Democracies More Pacific?” World
Politics  (), pp. –; and David A. Lake, “Powerful Pacifists: Democratic States and
War,” Amer. Pol. Sci. Rev.  (), pp. –.

41 See Christopher Layne, “Kant or Cant: The Myth of the Democratic Peace,” in Michael Brown,
Sean Lynn-Jones, and Steven Miller, eds., Debating the Democratic Peace (Cambridge, Mass.: The
MIT Press, ), pp. –. For an exploration of how a State comes to be regarded by its
peers as liberal, see Owen, Liberal Peace, supra note .



to war against a foreign State, liberals must consider the foreign State
liberal. Most explanations of liberal peace posit that liberal States rec-
ognize one another and refuse to fight on that basis; but the researchers
never test this assumption.42 In fact, often it does not hold. The refusal
to take this into account keeps the liberal peace literature from under-
standing apparent exceptions to the peace, such as the War of , the
American Civil War, and the Spanish–American War.43 My argument
explains these apparent exceptions. As shown below, most Americans
did not consider England liberal in  because England was a monar-
chy. In , Southern slavery prevented liberals in the Union from con-
sidering the Confederacy a liberal polity.44 Almost no Americans
considered Spain liberal in . To determine which States belong to
the pacific union, we must do more than simply examine their constitu-
tions. We must examine how the liberals themselves define a free State.

Skeptics would immediately counter that the subjectivity inherent in
terms such as “liberal,” “democracy,” and “despotism” means that these
concepts have no independent causal force. When leaders want war, they
simply define the rival State as despotic; when they want peace, they
define the friend as liberal. Thus Joseph Stalin became “Uncle Joe”
when Americans needed to justify fighting alongside the Soviet Union
against Germany in World War .

In fact, however, liberalism and despotism are not wholly subjective.
Liberals have relatively stable conceptions of what a free State looks like.
In the nineteenth century, most Americans applauded when other States
became republican, and anticipated friendly relations with those States.
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42 For example, Bueno de Mesquita and Lalman assert: “The presence of the constraint is not
alone sufficient to ensure cooperation or harmony. However, it is common knowledge whether
a given state is a liberal democracy,” in War and Reason, supra note , pp. . The same assump-
tion is used (less explicitly) by Doyle, “Kant, Part I,” supra note ; Bruce M. Russett, Grasping the
Democratic Peace: Principles for a Post-Cold War World (Princeton University Press, ); James Lee
Ray, Democracy and International Conflict: An Evaluation of the Democratic Peace Proposition (Columbia,
..: University of South Carolina Press, ), ch. ; Lake, “Powerful Pacifists” supra note ;
Schweller, “Domestic Structure and Preventive War,” supra note ; and Rummel, Understanding
Conflict and War, supra note .

43 Kenneth Waltz asserts that the War of  and the Civil War were fought between democra-
cies; Waltz, “The Emerging Structure of International Politics,” Int’l Security  (Fall ) p. .
David Lake, who argues for the democratic peace proposition, calls the Spanish–American War
a war between democracies. Lake, “Powerful Pacifists,” supra note , p. .

44 As the nineteenth century reached its midpoint, slavery came to be seen by such Southern figures
as John C. Calhoun as “the most safe and stable basis for free institutions in the world.” It mat-
tered a great deal to Northerners that the South was illiberal. Thus the New York Tribune in 
could write: “We are not one people. We are two peoples. We are a people for Freedom and a
people for Slavery. Between the two, conflict is inevitable.” See Eric Foner, Politics and Ideology in
the Age of the Civil War (Oxford University Press, ), pp. –, –.



More recently, the attitude of the Western democracies toward Russia
shows the independent power that liberalization has on expectations of
hostility. The failed August  coup and subsequent breakup of the
Soviet Union did not cause the vast Soviet nuclear arsenal to disappear.
Yet James Baker, then US Secretary of State, announced on February ,
:

The Cold War has ended, and we now have a chance to forge a democratic
peace, an enduring peace built on shared values: democracy and political and
economic freedom. The strength of these values in Russia and the other new
independent states will be the surest foundation for peace – and the strongest
guarantee of our national security – for decades to come.45

   

The domestic structures that translate liberal preferences into foreign
policy are likewise a product of liberal ideas. Liberalism seeks to actual-
ize the harmony of interests among individuals by insuring that the
freedom of each is compatible with the freedom of all. It thus calls for
structures that protect the right of each citizen to self-government. Most
important for our purposes are those giving citizens leverage over
governmental decision makers. Freedom of speech is necessary because
it allows citizens to evaluate alternative foreign policies. Regular, com-
petitive elections are necessary because they provide citizens with the
possibility of punishing officials who violate their rights. Liberalism says
that the people who fight and fund war have the right to be consulted,
through representatives they elect, before entering it.46

When all citizens of a country are liberal, and all liberals agree on a
foreign policy, then the constraints provided by liberal institutions are
unnecessary to explain liberal peace. In practice, however, liberals,
whom I define as those individuals who favor liberal institutions in their
own State, are not always the only ideological group in a country.
Moreover, often liberals will hold diverse criteria concerning what makes
a foreign State liberal. Finally, many liberals with direct material inter-
ests at stake will allow those interests to trump the directives of liberal
foreign-policy ideology (as defined above). For example, liberals in State
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45 On April , , Baker declared, “Real democracies do not go to war with each other.” Quoted
in Russett, Grasping the Democratic Peace, supra note , pp. –.

46 “If the consent of the citizenry is required in order to determine whether or not there will be
war, it is natural that they consider all its calamities before committing themselves to so risky a
game.” Kant, Perpetual Peace, ed. Humphrey, supra note , p. .



 who consider State  illiberal may still favor good relations with  if
they have money invested in that State. Under such conditions, two
liberal States may fall into crises with one another. They can do so
because the general public pays little attention to everyday foreign policy.

A Elites and everyday foreign policy

Day-to-day foreign policy is mostly the province of elites. Ordinary cit-
izens have good reason for ignoring relations with other nations. Since
relations with most nations have little perceptible impact on the individ-
ual citizen, the expected payoff to each is not worth the time invest-
ment.47 This collective-action problem means that normal foreign policy
is delegated to representatives.

In making everyday foreign policy, the main domestic influences on
these representatives are elites. Together, representatives and elites form
what James Rosenau calls opinion leaders: people “who occupy positions
which enable them regularly to transmit, either locally or nationally,
opinions about any issue to unknown persons outside of their occupa-
tional field or about more than one class of issues to unknown profes-
sional colleagues.” They include “government officials, prominent
businessmen, civil servants, journalists, scholars, heads of professional
associations, and interest groups.”48 In liberal democracies, these
include staunch liberals who always desire to see good relations with
fellow liberal democracies, and often desire confrontation with those
States they consider illiberal. Without the leverage provided by public
attention, the liberal elite has no special advantage over other elites, such
as special interests.49 The State may thereby fall into a crisis with a fellow
liberal State.

B When war is threatened: liberal elites and the public

At the point where war is threatened, however, it becomes in the inter-
est of each citizen to pay attention. War costs blood and treasure, and
these high costs are felt throughout society. It also requires public mobil-
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47 This reasoning follows that of Anthony Downs, An Economic Theory of Democracy (New York:
Harper and Row, ), pp. –.

48 James Rosenau, Public Opinion and Foreign Policy: An Operational Formulation (New York: Random
House, ), pp. –; Michael Leigh, Mobilizing Consent: Public Opinion and American Foreign Policy,
– (Westport, Conn.: Greenwood Press, ), pp. –.

49 For a theory of how special interests can “hijack” foreign policy, see Jack Snyder, Myths of Empire:
Domestic Politics and International Ambition (Ithaca, ..: Cornell University Press, ), pp. –.



ization. Those statesmen and elites who want war must persuade public
opinion that war is necessary. In liberal States, this persuasion typically
includes arguments that the adversary State is not liberal. When the
prior liberal consensus is that the adversary is a liberal State, however,
bellicose actors find that they cannot mobilize the public.

This is in part because they face strong opposition from liberal
opinion leaders. Using the tools allowed them by domestic institutions –
the media, public speeches, rallies, and so on – liberal elites agitate
against war with fellow liberal States. They prevent competing actors
from persuading the public that war is necessary.50 Statesmen find that
war with a liberal State would be extremely unpopular. Moreover, they
begin to fear electoral ouster if they go to war against a fellow liberal
State. Even statesmen who disagree with the liberal consensus are then
compelled to act as liberals and resolve the crisis peacefully.51

Alternatively, there may be times when liberals desire war with an illib-
eral State, yet other elites oppose such a war. Using the same institutions
of free discussion and the threat of electoral punishment, liberals may
force their leaders into war. Such was the case in the Spanish–American
War.52

Recent research on public opinion and foreign policy indicates just
this sort of dialectic among elites, the general public, and policy-makers.
A number of studies indicate that opinion changes precede policy
changes, suggesting that the former cause the latter rather than vice
versa.53 Moreover, a recent work finds that in the s and s the
greatest influences on aggregate shifts in US public opinion were televi-
sion news commentators and experts. For example, television commen-
tators’ statements on crises in Vietnam in  and the Middle East in
– and – evidently swayed public opinion. Often these
media commentators opposed official governmental policy.54 Together,
these findings suggest that, at least in the United States, an opinion elite

 Democracy and the use of force

50 On the importance of free speech to liberal peace, see Stephen Van Evera, “Primed for Peace:
Europe after the Cold War,” Int’l Security  (/), p. .

51 Works that have used the assumption that elected officials value reelection above all else include
Downs, Economic Theory, supra note ; and David R. Mayhew, Congress: the Electoral Connection (New
Haven, Conn.: Yale University Press, ).

52 See John L. Offner, An Unwanted War: The Diplomacy of the United States and Spain over Cuba, –
(Chapel Hill, ..: University of North Carolina Press, ).

53 For a summary, see Lawrence R. Jacobs and Robert Y. Shapiro, “Studying Substantive
Democracy,” PS: Pol. Sci. and Pol.  (), pp. –.

54 Popular presidents had strong effects, while unpopular ones had little effect. Interestingly, special
interest groups usually caused public opinion to move in a contrary direction. Benjamin I. Page,
Robert Y. Shapiro, and Glenn R. Dempsey, “What Moves Public Opinion,” Am. Pol. Sci. Rev. 
(), pp. –.



at times shapes public positions on issues, thus constraining foreign
policy.

Fig.  illustrates the argument. Liberal ideas form the independent
variable. These ideas produce the ideology which prohibits war with
fellow liberal States and sometimes calls for war with illiberal States. The
ideas also give rise to liberal institutions. Working in tandem, the ideol-
ogy and institutions push liberal States toward liberal peace.

C Liberalism, not democracy

I refer to liberal States rather than democracies for two reasons. First, democ-
racy is the more ambiguous term, having been applied, rightly or not, to
States as different as classical Athens, the United States, and North
Korea (the “Democratic People’s Republic of Korea”). Second, its own
ambiguity aside, liberalism better captures the causal mechanisms
described above. Because democracy literally means the rule of the
demos or people, it is empty of content, and may thus be illiberal. As the
German example of  shows, a majority of the people may want an
end to regular competitive elections and free discussion. An ancient illib-
eral democracy was the Athens of Thucydides, which did not contain
the electoral safeguards of modern liberal States (or, relatedly, the
modern liberal conception of individual liberty).55 A current example is
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55 Classical Greek democracies fought wars against one another, I would argue, precisely because
they were not liberal. On Athenian illiberalism, see Charles Taylor, Sources of the Self: the Making of
the Modern Identity (Cambridge, Mass.: Harvard University Press, ), pp. –. For an explo-
ration of democracy and peace in classical Greece, see Bruce Russett and William Antholis, “The
Imperfect Democratic Peace of Ancient Athens,” in Russett, Grasping the Democratic Peace, supra
note , pp. –.
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the Islamic Republic of Iran, which features universal adult suffrage and
vigorous parliamentary debate but also a minister of culture who
censors out ideas believed erroneous.

At the same time, liberal States as I define them may not be very dem-
ocratic. They need not feature universal adult suffrage, and may even
allow slavery, as the United States did prior to . All that is necessary
is that an electorate, however small, have real leverage over foreign
policy – i.e., be able to discuss foreign policy freely and have the poten-
tial to oust leaders who enact policies it dislikes. Today, most liberal
States are also democratic, and vice versa, but it is liberalism that keeps
liberal democracies at peace with one another.

      

A causal mechanism such as I describe may be logically coherent yet
empirically false. I now turn to the search for clues that this liberal mech-
anism really exists and works. As I did with previous theories of liberal
peace, I ask: if this argument were valid, what would we expect to
observe in the foreign policy processes in liberal States? I check these
expectations or hypotheses against real historical cases. If the hypothe-
ses are falsified – if history does not bear out my expectations – then my
argument is like it predecessors inadequate.56 The hypotheses are:

Liberals will trust States they consider liberal and mistrust those they consider illib-
eral. I argue that liberal ideology divides the world’s States into liberal
and illiberal States. Because they share the enlightened ends of self-
preservation, material well-being, and liberty, liberal States are seen as
trustworthy and pacific. States ruled by despots and those populated by
unenlightened citizens seek illiberal ends, and are believed potentially
dangerous.

When liberals observe a foreign State becoming liberal by their own standards, they

will expect pacific relations with it. Although definitions of “liberal State”
vary across time and space, these definitions are relatively stable rather
than arbitrary. If a State once thought despotic adopts the right institu-
tions, or comes to be dominated by liberals, liberals in other States will
begin to trust it more.

Liberals will claim that fellow liberal States share their ends, and that illiberal

States do not. Specifically, liberals will say that liberal States seek the pres-
ervation and well-being of their citizens, that they love peace and

 Democracy and the use of force

56 See King, Keohane, and Verba, Designing Social Inquiry, supra note .



freedom, and that they are cooperative. They will say of illiberal States
that they seek conquest to the detriment of their citizens’ true interests,
disdain peace, and are treacherous.

Liberals will not change their assessments of foreign States during crises with those

States unless those States change their institutions. When a liberal State is
embroiled in a dispute with a State it considers a fellow liberal its liber-
als will not switch to viewing the State as illiberal. Similarly, when a
liberal State is in a dispute with a State it considers illiberal, its liberals
will not suddenly decide that the State is liberal after all, unless its domes-
tic institutions change. (If this hypothesis is not borne out, the liberal
peace is illusory, because power politics or some other force would actu-
ally be determining what label liberals attached to foreign States.)

Liberal elites will agitate for their policies during war-threatening crises. In a crisis
with a fellow liberal State, liberals will use the news media and other fora
to persuade leaders and the public to resolve the crisis peacefully. In crisis
with an illiberal State, liberals may agitate in favor of war if they believe
it would serve liberal ends.

During crises, statesmen will be constrained to follow liberal policy. When offi-
cials are themselves liberal, they will simply find a way to defuse crises
with liberal States, or they may escalate them if the other State is illib-
eral. When officials are not liberal, they will still be pressured by public
opinion, which has been aroused by a liberal elite, to forgo war with a
liberal State; or, if the foreign State is illiberal, they may be spurred into
war.

    

Four historical cases illustrate the argument: Franco–American relations
in –, and Anglo–American relations during –, –,
and –. These are four of the twelve cases from which I derived
the argument.57 I chose the twelve original cases because, first, they hold
the identity of one State, the United States, constant. The United States
has throughout its history been liberal. Second, the cases allow the per-
ceptions and governmental systems of the other State in each crisis to
vary. In some crises, liberal Americans had previously considered the
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57 The original cases are: United States–Britain –; United States–France –; United
States–Britain –; United States–Britain –; United States–Mexico –; United
States–Britain –; United States–Spain ; United States–Chile –; United
States–Britain –; United States–Spain –; United States–Mexico –; and
United States–Germany –.



foreign State liberal; in others, they had not; in still others, opinion was
divided. Moreover, in some of the cases the other State was dominated
by liberalism and had free elections, and in others it did not. Third,
choosing cases from before  allows me to rule out the effects of bipo-
larity and nuclear weapons, two powerful confounding factors.

I chose these four cases because they have been written about exten-
sively, and my claims are easily tested. The causal factors in my argu-
ment also vary across the four. France in – was not liberal; Britain
in – was only semi-liberal; and Britain in – and –
was fully liberal. These cases also point up the importance of percep-
tions to liberal peace. Many Americans did not consider Britain liberal
in either – or –; and many British did not consider the
Union liberal in , but they changed their minds in the fall of .
In addition, the three Anglo–American cases have all been cited as evi-
dence against liberal peace.58

A Franco–American relations, –

In  the United States initiated what became known as the Quasi-
War with France in which the two nations fought a series of naval battles
in the Caribbean Sea. The American action was in response to French
seizures of US merchant vessels on the high seas, and to the “ Affair,”
in which the French government attempted to extort thousands of
dollars from three US envoys in Paris. The French, then at war with
England, had taken these actions in retaliation for the Jay Treaty, in
which the Americans promised the British not to trade with France.59

Here I argue that liberal ideology in the form of anti-monarchical soli-
darity prevented France and the United States from engaging in full-
scale war.

The United States in the late s qualifies as a liberal State.
Although suffrage in most states was limited to white males who owned
property, regular elections were mandated by law, and Republican oppo-
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58 On the War of , see Waltz, “Emerging Structure,” supra note , pp. , –; see Layne,
“Kant or Cant,” supra note .

59 Accounts of the origins of the conflict may be found in Alexander DeConde, The Quasi-War; The
Politics and Diplomacy of the Undeclared War with France – (New York: Charles Scribner’s
Sons, ); Albert Hall Bowman, The Struggle for Neutrality: Franco–American Diplomacy During the
Federalist Era (Knoxville, Tenn.: University of Tennessee Press, ); William C. Stinchcombe,
The XYZ Affair (Westport, Conn.: Greenwood Press, ); E. Wilson Lyon, “The Directory and
the United States,” Am. His. Rev.  (), pp. –; and James A. James, “French Opinion as
a Factor in Preventing War between France and the United States, –,” Am. His. Rev. 
(), pp. –.



sition to the Federalist government was lively. Republicans held to liberal
tenets. They considered only republics – non-monarchies – to be liberal
States, and they viewed France as a sister republic.60

They did so even though France was by my definition illiberal. The
Constitution of the Year  () mandated regular elections, and the
French press was free, but the Executive in effect destroyed any institu-
tional claim France had to liberalism. In September  and again in
March , radicals in the Directory ordered coups d’état expelling
members of the executive and legislature who opposed them.61 French
foreign policy making is therefore not of direct interest here. Instead, I
only show that processes in the United States conform to the hypothe-
ses derived from my argument.

 US Republicans trusted France and mistrusted Great Britain

Even after the French maritime depredations and the  Affair, the
Republicans forgave the French even as they excoriated the British.
Their rationale was that France remained a sister republic, and England
remained a monarchy. One Republican newspaper averred: “There is at
present as much danger of an invasion from the French, as from the
inhabitants of Saturn.”62 Thomas Jefferson, vice president and leader of
the Republicans, applauded rumors of a pending French invasion of
Britain, because it would “republicanize that country” so that “all will
be safe with us.”63

 Republicans had cheered the French Revolution and expected pacific relations

with their sister republic

In , American support for the French Revolution had been nearly
unanimous. With the execution of Louis XVI and establishment of the
First Republic in , Federalists turned against the French, but most
Republicans remained staunch supporters. One historian writes:

Democratic papers commenced a calculated program of justifying those in
power in Paris. This practice was consciously pursued throughout the remain-
der of the decade and must be acknowledged in order to assess the part of
foreign relations in the political propaganda of the period. A defense was found
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for every French action, from Robespierre’s Feast of the Supreme Being to the
seizures of American ships.64

Republicans did not simply decide in  to oppose war with France
and invent an ideological justification for that position; they had been
well disposed toward France since .

 Republicans claimed that the French shared their ends, and that the British did

not

The Republicans saw the Anglo–French struggle as one between the
principles of monarchy and republicanism more than between two
European powers, and thus as part and parcel of the same struggle they
had themselves fought only a decade before.65 During the debate over
the Jay Treaty in , one Virginian told his fellow Congressmen: “As
it has not been in the power of the United States to assist their
Republican allies, when fighting in fact their battles, the least they can do . . .
must be, that they will not put the enemies [the British] of those allies
into a better condition than they were.”66

 Republicans did not change their favorable assessment of France during the crisis,

despite Federalist efforts

Much American public opinion of France had soured after the 
Affair, but Republican elites stood by France against England. One
newspaper declared that “‘our Pharaohs’ still wishfully looked for the
downfall of the Republic and were ready to ‘lend a hand to effect it.’”
Another said of the Federalists: “The tory faction will endeavour to
torture fact, in order to excite our feelings against the cause of liberty
and the revolution. . . . Let us be calm.”67

 Republicans agitated against war with France

In Congress, the party of Jefferson used all its energy to stave off a war
declaration. Accusing President Adams of trying to declare war by
himself, they introduced resolutions stating that “it is not expedient for
the United States to resort to war against the French Republic.”68 The
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Republican press shrieked in protest against the possibility of a
Franco–American war.69

 The president and the congressional Federalists were constrained by the

Republicans from declaring war on France

In the spring of , Adams wanted war with France. In March he
drafted a war message to Congress saying, “All men will think it more
honorable and glorious to the national character when its existence as
an independent nation is at stake that hostilities should be avowed in a
formal Declaration of War.”70 Yet the president never presented the
message to Congress. He could not do so, because he knew he did not
have the votes to obtain a war declaration. Not everyone in Congress
opposed Adams: the “high Federalists” had wanted war long before he
had. It was the Republicans and the moderate Federalists who would not
vote for war.

The Republican motivation is already clear. The moderate Federalists
opposed war in part because the nation was so divided – i.e., because
Republican opposition was so adamant. Believing only a united effort
would enable the nation to fight France effectively, the moderates were
in effect constrained by a liberal ideology they did not even hold. As one
moderate put it after the defeat of a test vote in the House of
Representatives in July , “we should have war; but he did not wish
to go on faster to this state of things than the people of this country, and
the opinion of the world would justify.”71

B Anglo–American relations, –

Another Anglo-French war, begun in , likewise entangled the US
merchant marine. Both the British and French were again humiliating
the United States by seizing US cargoes, and the British were impress-
ing American sailors into service as well. Ultimately, under the presi-
dency of James Madison, the United States went to war.72 The War of
 is often cited by critics of the liberal-peace proposition as an
example of two liberal States at war.73 By my definition, however,
Britain can only be considered semi-liberal, and the war only a partial
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exception.74 Moreover, even a cursory examination of the events
leading up to the war shows that very few Americans, and virtually no
British, considered Great Britain a liberal State at the time. Here again,
Republicans in the United States act as my argument would predict.

 Republicans mistrusted England, and some still trusted Napoleonic France

Thomas Jefferson, president from  to , wrote privately to a
friend in  that the nature of the British government rendered
England unfit “for the observation of moral duties,” and that it would
betray any agreement with the United States. Napoleon, on the other
hand, was safe: “A republican Emperor, from his affection to republics,
independent of motives of expediency, must grant to ours the Cyclops’
boon of being the last devoured.”75

 Republicans claimed that England did not share their ends

With few exceptions, Republicans blasted England for opposing the
cause of liberty.76 One Congressman exclaimed that “the standard of
freedom had never been raised in any country without [England’s]
attempting to pull it down.”77 Republicans believed England was trying
to wipe republicanism from the face of the earth. One newspaper
asserted:

Not only the rights of the nation, but the character of the government, are
involved in the issue . . . The deliberations of Congress “at this momentous
era,” will perhaps, do more to stamp the character of genuine republican
governments, than has been effected in this respect since the creation of the
world.78

Republicans feared that continued foreign humiliation would lead to a
Federalist government which would align the United States with
England and set up a monarchy.79
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 Republicans defined England as illiberal before and during the crisis

Far from changing their views of the British to suit the moment,
Jeffersonians had consistently hated the mother country since before the
American Revolution. In  one Congressman rhetorically asked if
his colleagues could tolerate “that same monarch [George III] . . . who,
instead of diminishing, has added to the long and black catalogue of
crimes set forth in our Declaration of Independence.”80

 Republicans agitated for war

Both Jefferson and James Madison, Republican president from  to
, preferred economic sanctions to war. But the  War Hawk
Congress decided with Madison that force had to be used to punish the
British. Henry Clay, John C. Calhoun, and other young Republican
Congressmen demanded war, as did the Republican press.81

 Statesmen followed Republican ideology

Since Republicans controlled the executive and Congress, they did not
need to be forced by liberal institutions to initiate war. Public support for
war was certainly not unanimous; New England in particular was vehe-
mently opposed. But Madison and the War Hawks declared war anyway.
One biographer writes of Madison:

To have submitted to [Britain’s] unilateral decrees, her discriminatory trade
regulations, or her naval outrages would have . . . ratified unjust principles in
international law and emboldened antirepublican forces in Britain and the
United States, thus threatening, in Madison’s opinion, the survival of free
government anywhere in the world.82

Realists at the time opposed the War of , and in fact realists ever
since have had difficulty accounting for it. Morgenthau calls it “the sole
exception” to the rule that the United States has followed realist tenets
in dealing with Europe.83 In their  book, Robert Tucker and David
Hendrickson chide Jefferson for throwing America’s lot in with France
rather than Britain during the Napoleonic Wars. The United States
would have avoided trouble, had it

publicly recognized that England was in truth engaged in a contest for public
liberty and international order, and that by virtue of its own stance against
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Napoleon Britain protected the United States from the peculiar menace that
Bonaparte embodied . . . Jefferson would not say this because he did not believe
it.84

That is, the Republican conception of the national interest ultimately
required war because Britain was a monarchy.

C Anglo–American relations, –

Fifty years later, most Americans still saw the world as divided between
republics and monarchies.85 For these Americans, Britain remained a
monarchy and therefore a despotism. At several points during the
American Civil War, Britain and the Union teetered on the brink of war.
In none of these crises did liberal affinity for England play much of a
role in keeping the Union from attacking Britain. And in the first, the
Trent affair,86 British liberal affinity for the Union was rather weak as well,
which in turn fed Union hostility toward England. The resolution of the
Trent crisis can be explained without reference to liberal-peace theory:
the administration of Abraham Lincoln backed down to a British ulti-
matum because it could not afford war with such a powerful foe over
such an issue.87 With the Union fighting for its life against the
Confederacy, Lincoln and his cabinet prudently decided that no liberal
purpose would be served by an Anglo–American war.

By my definition, Britain in the s was a liberal State. The 
Reform Act had made elections fairer, and had made the cabinet respon-
sible to parliament rather than to the Crown. This meant the executive
was ultimately responsible to the electors, giving the public leverage over
war decisions.88
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British liberal sympathy for the Union was weak during Trent because
most British took Lincoln at his word that the Civil War was about
restoring the Union – a cause uninspiring to the British – rather than
abolition.89 Britons of all classes had supported the abolition of slavery
since the s. Then in September , Lincoln issued the preliminary
Emancipation Proclamation, declaring that as of January , , all
slaves in the rebellious states would be free. Although it was condemned
by pro-Confederates as likely to provoke a slave insurrection, the
Proclamation caused British opinion to shift to the Union side. This shift
helped prevent Britain from intervening in the Civil War.90

 British liberals trusted the Union

Even before the Emancipation Proclamation, the Union had its staunch
supporters among the Philosophical Radicals, notably John Bright and
Richard Cobden. Bright told Parliament in early , “there probably
never has been a great nation in which what is familiarly termed mob
law is less known or has had less influence . . . Understand, I confine my
observations always to the free States of the North.”91 Bright’s view
gained wide acceptance after the Proclamation, because abolitionists
viewed slave-holding states as aggressive by nature.92

 After the Emancipation Proclamation, liberals wanted better relations with the

Union, and believed the Union shared liberal ends

Britain’s Radical Morning Star newspaper summarized the change in
October: “the inevitable has come at last. Negro emancipation is for-
mally and definitively adopted as the policy in war and peace of the
United States.”93 The Daily News predicted that now “the most auda-
cious Secessionists” in England would shy away from proposing recog-
nition of the “confederated Slave States.” All through the war the Union
had blockaded the Confederacy, preventing cotton from reaching
England and causing extreme distress in the Lancashire textile region.
Yet after the Proclamation, most of England’s working class newspapers
shifted over to the Union’s side, proclaiming that the Union’s cause,
liberation of the masses, was their cause. One paper said the most
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dangerous problem facing Britain was now “the recognition of the slave-
holding Confederate States, and, as an almost necessary consequence,
an alliance with them against the Federal States of America.”94

 Liberals agitated against intervention after the Proclamation

As the Proclamation energized evangelical Christian and other emanci-
pation groups in Britain, Bright stated that the “anti-slavery sentiment”
of his country was finally being “called forth.”95 One historian writes
that “there took place meeting after meeting at which strong resolutions
were passed enthusiastically endorsing the issue of the emancipation
proclamation and pledging sympathy to the cause of the North.”96 In
Manchester, a rally at the end of  approved a missive to Lincoln con-
gratulating him for the “humane and righteous course” he had taken in
furthering America’s founding concept that “all men are created equal.”
In London during the spring of , a rally of , or more workers
pledged themselves “to use their ‘utmost efforts’ to prevent the recogni-
tion of any government ‘founded on human slavery.’”97

 The British Cabinet was constrained by Liberalism from intervening in the Civil

War

Shortly after the Proclamation, the cabinet was considering a French
proposal to offer joint mediation to end the Civil War. All knew that the
Union would almost certainly refuse, and armed intervention would
have to follow to enforce mediation. Advocates of intervention, includ-
ing Lord John Russell and William Gladstone, wanted to end the Union
blockade of the South. They were also sickened at the brutality of the
war, and supported the Southerners’ right to self-determination.98 Other
advocates also argued that a permanently divided and weakened
America was in long-term British interests.99 Viscount Palmerston, the
prime minister, had at times supported intervention as well.100 But in late
October, he soured on the prospect.

Palmerston gave many reasons, but significantly, his main obstacle
seems to have been the shift in public opinion caused by the
Emancipation Proclamation. In October, Palmerston wrote privately to
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Russell that slavery was now England’s “great difficulty” in trying to put
together peace terms. Could the cabinet, he asked, “without offence to
many People here recommend to the North to sanction Slavery and to
undertake to give back Runaways, and yet would not the South insist
upon some such Conditions after Lincoln’s Emancipation Decree?” The
French were more willing to intervene, he wrote, because they were freer
from the “Shackles of Principle and of Right & Wrong on these Matters,
as on all others than we are.”101

To be sure, Palmerston heard other arguments against intervention.
His Secretary for War, George Cornewall Lewis, was primarily con-
cerned that British recognition of the Confederacy would set a bad
international legal precedent. Lewis also argued that the European
powers would have difficulty forcing the Union to accept terms. Also on
Palmerston’s mind was the progress of the war itself, which had recently
not gone well for the South.102 But as Palmerston had said to the Russian
ambassador to London in , there were “two Powers in this Country,
the government & public opinion, and that both must concur for any
great important steps.”103

After the autumn of , public opinion rendered British interven-
tion impossible. Russell himself stopped Britain from selling ironclad
warships to the Confederacy in the spring of , writing privately to
a colleague: “If we have taken part in interventions, it has been in behalf
of the independence, freedom and welfare of a great portion of
mankind. I should be sorry, indeed, if there should be any intervention
on the part of this country which could bear another character.”104 Even
Gladstone argued against intervention during the summer: “A war with
the United States . . . ought to be unpopular on far higher grounds,
because it would be a war with our own kinsmen for slavery.”105

D Anglo–American relations, –

Just over thirty years later, Britain and the United States were again close
to war.106 President Grover Cleveland and Richard Olney, his Secretary
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of State, saw a boundary dispute between British Guiana and Venezuela
as an opportunity to assert US power in the New World. Cleveland and
Olney demanded US arbitration in the dispute, arguing that England
was violating the Monroe Doctrine by trying to expand its territory in
the Americas. After Lord Salisbury, British prime minister and foreign
minister, told Cleveland that it was no affair of the United States,
Congress voted unanimously in December  to fund an American
commission to decide the boundary, with its recommendations to be
enforced by whatever means necessary. War fever was loose for a few
days in America. But the crisis was resolved peacefully over the next few
months, and never again would these two nations seriously consider war
with each other.

 Americans had observed Britain liberalizing in the s and had begun to

expect better relations

Many Americans in the s still viewed Britain mainly as a monarchy
and thus not liberal. But others had begun to challenge this old view after
the Third Reform Act in  enormously expanded the franchise in
Britain. The Scottish emigre and staunch republican Andrew Carnegie
then proclaimed, “Henceforth England is democratic,” and predicted
that “British democracy is to be pacific, and that the American doctrine
of non-intervention will commend itself to it.”107 On the eve of the
Venezuelan crisis, Joseph Pulitzer, publisher of the New York World,

decried a senator’s proposal that the United States align with Russia and
wage war against England:

Russia represents the worst despotism that civilization has permitted to survive,
except possibly that of Turkey. England represents Anglo–Saxon liberty and
progress only in less degree than does our own government. We have much in
common with the English. We have nothing whatever in common with
Russia.108

A liberal elite desired good relations with England precisely because the
nation had liberalized.

 Most Britons now saw the United States as trustworthy

One reason was the end of slavery. The scholar Goldwin Smith wrote
during the crisis, “I am firmly convinced that since the abolition of
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slavery there prevails among them no desire for territorial aggrandize-
ment.”109 Another was liberalization in Britain itself. A historian writes,
“anti-Americanism, traditionally associated with a disappearing social
order, had long been on the wane . . . Thus in all the tensions of the
period, and particularly in the Venezuela dispute, the most important
influence for amity and peace was the new English democracy.”110 Fear
of Russia and Germany influenced this desire for American friendship,
but the point is that the new Britain was more inclined than the old to
choose America as friend. William Vernon Harcourt, Liberal leader in
the House of Commons, often referred to “we semi-Americans” when
writing to his friend Joseph Chamberlain, the Liberal colonial secre-
tary.111 On both sides of the Atlantic, Anglo-Saxon chauvinism played
a strong role in this affinity.112

 American liberals continued to see England as liberal during the crisis

Neither Cleveland nor Olney was part of the liberal pro-British elite in
the United States, and much of the American public wanted war at the
beginning of the crisis. But the US ambassador to London, Thomas F.
Bayard, was a pro-British liberal who viewed the United States and
Great Britain as the “two guardians of civilization.” During the crisis,
Bayard stressed his well-known views that England was to be trusted
because, unlike Venezuela, it was governed by law.113 In Congress,
Senator Edward O. Wolcott of Colorado declared Venezuela one of
South America’s “so-called republics” in which the “rulers are despots
and suffrage a farce.” He hoped the Venezuelan mines would be gov-
erned by “English common law” with its “certainty of enforcement.”114

Most pro-British liberals were found outside government, however.
Prominent among these was Pulitzer, whose New York World said on
December :

There is not a hothead among the jingoes who does not know that England is
more likely to become a republic than the United States are to revert to mon-
archism. The entire trend of government for the past fifty years has been toward
democracy . . . Observe the working of the leaven of democracy in England.115
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“In a word,” commented the Nation, “the American Secretary of State’s
references to Venezuelan republicanism and friendship and English
monarchy and hostility have no more to do with the facts than with the
planet Jupiter.”116

 British liberals continued to see the United States as liberal through the crisis 

The British press expressed general revulsion at the prospect of war with
the United States. The Standard gave a typical opinion:

We feel confident that a vast majority of the Americans will soon be profoundly
sorry for what Mr. Cleveland has done. He has travestied and damaged a prin-
ciple that they hold dear, and has made the Republic which we have all
honored on account of its supposed attachment to peace and non-intervention,
figure in the eyes of Europe as a gratuitously aggressive and reckless champion
of war.117

The Daily Telegraph calmly stated, “we are perfectly satisfied to rely upon
the straightforward, high-bred simplicity of Lord Salisbury’s diplomacy
and the good sense, widespread honesty, intelligence, and kindliness of
the American people.”118

 American liberals agitated for peace

Pulitzer led the peace movement, sending cablegrams to influential
British asking their opinions on the crisis. On Christmas Day the World’s
front page featured a selection of responses under the headline “
   ,” expressing alarm at the thought of an
Anglo–American war.119 There was, moreover, an interactive effect as
Americans observed this British good will. In January  the
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Philadelphia Press asserted, “Nothing in the succession for a month past of
discussion, declaration and feeling, personal and public, private and
National, has so moved the American Nation as a whole as the sudden
revelation which has been Made of English Horror of War with this
Country.”120

 British liberals agitated for peace

Not only the British press, but also Joseph Chamberlain, the colonial sec-
retary who had originally agreed with Salisbury to rebuff Cleveland and
Olney, “determined to move heaven and earth to avert conflict between
the two English-speaking peoples,” one biographer writes.121 In a speech
in Birmingham, Chamberlain proclaimed:

War between the two nations would be an absurdity as well as a crime . . . The
two nations are allied more closely in sentiment and in interest than any other
nations on the face of the earth . . . I should look forward with pleasure to the
possibility of the Stars and Stripes and the Union Jack floating together in
defence of a common cause sanctioned by humanity and justice.122

His friend Harcourt made it clear that he would make the crisis a major
issue in the upcoming session of Parliament. He urged Chamberlain to
grant the Americans all they wanted.123

 Resolution of the crisis

Especially in the United States, liberals had a difficult task. Not only
were Cleveland and Olney unimpressed by British liberalization, but
much of the American public, especially Irish-Americans, roared its
approval at this “tweaking of the lion’s tail.” One cannot prove what
drove officials on either side of the Atlantic to defuse the crisis. What can
be said is that on January , , Cleveland appointed a distinguished
commission to adjudicate the Venezuelan–British Guianan border, with
only one member who could be construed as anglophobic. Since the
president could have appointed a much more inflammatory commis-
sion, this must be seen as a conciliatory step.

The British cabinet voted on January , over the objections of
Salisbury, to accept the US commission’s jurisdiction. It was the liberals
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in the cabinet, led by the pro-American Chamberlain, who favored the
settlement. Salisbury, a realist with no affinity for American democracy,
would have accepted war, and he nearly resigned in protest when the
cabinet outvoted him.

The resolution of the Venezuelan border crisis was the beginning of
the apparently permanent Anglo–American friendship. Today, realists
argue that Britain appeased the Americans here and elsewhere because
it could no longer sustain its “splendid isolation” in the face of rising
threats from Germany and Russia.124 That argument begs the question
of why the British aligned with the United States rather than with
Germany. Germany threatened British interests in Africa, but the
United States threatened British interests in the New World. Liberalism
offers an answer: British liberals trusted the democratic United States
more than imperial Germany. During the Venezuelan crisis, the German
emperor sent the infamous Kruger telegram congratulating the Boers in
southern Africa for repelling the British Jameson raid. In a striking con-
trast to its calm reaction to the Cleveland–Olney provocations, the
British public was outraged. One historian writes, “when ‘Yankee
Doodle’ was cheered and ‘Die Wacht am Rhein’ hissed in London, it
demonstrated clearly how utterly different was popular feeling towards
the two countries.”125

Appeasement of the United States was no arbitrary choice. Now that
Britain was more liberal than ever, its government and people trusted
liberal America more than ever.126

        

Many realists have declared liberal peace a fantasy. Stable, long-term
peace between mutually recognized liberal States, they argue, is not pos-
sible. Liberal States, like all others, must base foreign policy on the
imperatives of power politics. Some realists argue that there is no theo-
retically compelling causal mechanism that could explain liberal peace.
Others claim that even if there were, the foreign-policy processes of
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liberal States show that such a mechanism is empirically impotent.127

Realist skeptics make a number of claims.
They claim that if neither liberal structures nor norms alone can

explain the liberal peace, then there is no liberal peace.128 I have already
pointed out the logical fallacy behind this claim. The structural/norma-
tive distinction is epistemological, not ontological. Structure and norms
work in tandem: liberal ideas proscribe wars among liberal States, and
liberal institutions ensure that this proscription is followed.

Realists claim that if there were a liberal peace, then liberal States
would never make threats against one another. The claim is that the
“logic” of the liberal-peace proposition implies that liberal States will
never try to coerce one another.129 But of course, logic does not inhere
in the mere proposition that liberal States do not fight one another;
rather, it would inhere in a theory purporting to explain that proposi-
tion. My theory answers realism in two ways. First, liberal States do not
always consider each other liberal. What a scholar in  considers
liberal is not always what a statesman in  considered liberal. Second,
everyday foreign policy in liberal States is sometimes dominated by elites
whose direct material interests contradict the directives of liberal ideol-
ogy. Such leaders may make threats; they are simply unable to mobilize
the nation for war, due to the constraints of liberal institutions.

Realists claim that if there were liberal peace, then public opinion in
liberal States would never want war with a fellow liberal State.130 Like
the previous claim, this one makes two assumptions: that all citizens of
liberal States allow liberal ideology to trump all other concerns, and that
they agree on which foreign States are also liberal. Neither assumption
is true, and neither is necessary for liberal peace to occur. All that is nec-
essary for statesmen to be constrained is that they believe war would be
too unpopular.

Realists claim that when power politics requires war with a liberal
State, liberals will redefine that State as a despotism; when power poli-
tics requires peace with an illiberal State, they will redefine that State as
liberal.131 Ideological labels are sugar-coating to make otherwise bitter
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policies easier to swallow. Statesmen’s public rationales for foreign policy
are solely rhetorical; one must look at their confidential statements to
understand their true motives. In this chapter, however, I have shown
that in crises liberals hang fast to the ideological labels they previously
gave foreign States. Republicans stood by France after the  Affair.
They mistrusted England from the time of the American Revolution up
to the end of the War of  (and beyond). Many Americans began to
see England as liberal in the s, and continued to do so during the
Venezuelan crisis. Britons began admiring the United States well before
the rise of Germany “forced” them to make friends in the late s.
The one case where liberals changed their opinion of a foreign State
during a crisis was in the Civil War. There, British opinion shifted to the
Union side after the Emancipation Proclamation. The cause of this shift
was not power politics, but the Emancipation Proclamation, which sig-
nified that the Union was fighting for abolition, a liberal cause the British
had long supported.

Realists claim that “strategic concerns and the relative distribution of
military capabilities . . . should crucially – perhaps decisively” affect the
outcomes of crises between liberal States, and moreover that “broader
geopolitical considerations pertaining to a State’s position in interna-
tional politics should, if implicated, account significantly for the crisis’s
outcome.”132 I do not contest the relevance of power politics to the
foreign policies of liberal democracies. These realist hypotheses,
however, imply that during a crisis, statesmen will be able either to ignore
liberals or to persuade them to change their minds. But liberal ideology
and institutions clearly had independent power in , when John
Adams could not ask Congress for war against France due to staunch
Republican opposition. In , Palmerston privately admitted to being
constrained by pro-Union opinion from intervening in the Civil War.
Realism would and did counsel the British to work to keep the United
States divided and weak, but they passed up the opportunity. In –,
war would clearly have been highly unpopular, especially in England,
and Salisbury was thwarted by Liberals in his own cabinet from con-
fronting the United States.

Realists claim that States that view each other as liberal will still
balance against each other.133 Realists who posit that States balance
solely against capabilities must explain why Britain conciliated the
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United States rather than Germany. As explained below, a more
nuanced realism, such as balance-of-threat theory, could account for this
outcome. In assessing whether a foreign State is a threat, liberals such as
Chamberlain look at, among other things, the State’s regime type.

Realists claim that Wilhelmine Germany was a democracy, and there-
fore liberal States fought one another in World War .134 There is not the
space to address this claim fully, but two things may briefly be said. First,
even before the war, most British and Americans saw Germany as illib-
eral. The British abhorred German ideology, and although many
Americans admired Germany’s progressive social policies,135 most
viewed the country as politically backward. “Germany is mediæval,”
said one magazine in . “‘Divine Rights’ is written on the brow of the
Kaiser . . . This is the trinity that rules Germany: a mediæval king, a
feudal aristocracy, and the pushing parvenus of coal dust and iron
filings.”136 Second, the chancellor was responsible to the Emperor
William rather than the legislature. The electorate had little leverage
over war decisions. The press was not wholly free, as illustrated when
William suppressed an antiwar book in . The emperor also con-
trolled the upper chamber of the legislature, the Bundesrat, which had
veto power over the legislation of the lower house.137 Thus, by neither
the standards of its time nor those of this study can Germany be called
a liberal State in .

      ‒    

Both realists and liberals who have written about liberal peace have been
loath to cede any ground to the opposing side. Yet my argument and evi-
dence suggest that both camps are describing real forces in international
politics, namely, power politics and liberal ideas. It is conceivable that
these two forces sometimes push in different directions in a particu-
lar case, yielding a weak effect in favor of one or the other. Jon Elster dis-
cusses such dynamics in a very different context: suppose a weak
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aggregate tendency were discovered for people to donate more to charity
when others do so. The weak tendency may well be due to the existence
of two different types of people with opposite tendencies: one, slightly
dominant, that gives much more when observing others give (following
a norm of reciprocity), and one that gives less (following a utilitarian
norm). The combined effect conceals two strong mechanisms working
at cross purposes.138 Similarly, it could be that Realpolitik pushes policy in
one direction and liberalism in another, and that the combined effect
weakly favors one or the other.

A key to synthesizing the two theories would seem to be that liberals
define national interest in such a way that cooperation with fellow liberal
democracies is required. Given this premise, two synthetic approaches
seem promising. First, Stephen Walt’s balance-of-threat theory could
incorporate States’ estimates of regime type. Walt writes that a State’s
alliance decisions are based not only on the aggregate and offensive
power and geographic proximity of foreign States, but also on how
aggressive the intentions are. He cites the Eyre Crowe memorandum of
, which states that the British welcomed the growth of German
power per se, but were concerned about German intentions.139 My argu-
ment holds that liberals judge foreign States’ intentions in part based on
whether those States are liberal democracies. Had Eyre Crowe consid-
ered Germany liberal, he would not have been so worried.

A second approach would use the ideational framework of Alexander
Wendt, David Lumsdaine, and others. Essentially, this approach postu-
lates that international anarchy does not necessarily lead to self-help and
power politics. Rather, these features are derivative of States’ identities,
which in turn are constructed by their practices, in particular the quality
of their interactions. That is, even absent a world sovereign, States must
hold certain beliefs about each other before they fear each other.140 Neo-
realism posits that these beliefs are always product of power factors and
thus not an independent variable. But the evidence that there is liberal
peace and that it is a product of liberal ideas suggests neo-realism is
wrong. Power would not drop out of a framework that claims ideational
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sources of national interest. It would simply be one of several forces, fil-
tered through an ideational lens.

 

A The UN and perpetual peace?

I have described and shown at work a causal mechanism linking liberal
government and international peace. In so doing, I have attempted to
lend credibility to the proposition that liberal States tend not to fight
wars against one another. The liberal ideas undergirding liberal democ-
racies constitute the mechanism linking liberal States and peace.
Liberalism says that all persons are best off pursuing self-preservation
and material well-being, and that freedom and toleration are the best
means to these ends. The liberal commitment to individual freedom
gives rise to foreign policy ideology and governmental institutions that
work together to produce liberal peace.

Ideologically, liberals trust those States they consider fellow liberal
States and see no reason to fight them. They view those States they con-
sider illiberal with suspicion, and sometimes believe that the national
interest requires war with them. In different countries at different times,
liberals have differed on question of form, but the essential ideology is
the same. Institutionally, liberalism brings about institutions that give cit-
izens leverage over governmental decisions. Sometimes liberals run the
government and simply implement their view of the national interest.
Even when they do not, the institutions of free speech and regular, com-
petitive elections allow liberal elites to force even illiberal leaders to
follow liberal ideology. When a liberal State is in a war-threatening crisis
with a State it considers liberal, its liberal elites agitate against war.
Illiberal leaders find they cannot persuade the public to go to war, and
moreover fear they will lose the next election if they do go to war. By the
same process, they may be goaded into war with States that liberals
believe to be illiberal.

In strengthening the case for liberal peace, my argument implies that,
insofar as the UN and other international organizations value peace,
they should aim for a world with more liberal States. It does not imply,
however, that IOs ought to attempt to liberalize indiscriminately.
Endeavors to spread and support liberal government will often produce
unintended, deleterious consequences, and may even be self-defeating.
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Furthermore, other ends, such as international stability and state sove-
reignty, continue to have value. Liberal government is not the final solu-
tion to the problem of war. In this final section I address some of these
issues.

B Unintended consequences

One short-term unintended consequence may be more rather than less
war. This could happen in two ways. First, Edward Mansfield and Jack
Snyder argue that democratizing (as distinguished from mature demo-
cratic) States can actually be more belligerent than stable authoritarian
States. When an authoritarian regime collapses, old and new elites typ-
ically compete for domestic influence by means of nationalistic appeals
which in turn may bring on conflict and war with neighboring States.141

Although the Mansfield–Snyder thesis has been attacked on theoretical
and empirical grounds by a number of scholars,142 it does draw a helpful
distinction between established liberal States and States lurching in a
liberal direction. As citizens of Cambodia, Liberia, and Bosnia–
Herzegovina can attest, simply holding one “free and fair” election
under UN or OSCE observation does not make a State liberal.
Liberalization is a long and complex process that requires inter alia the
development of a liberal culture.143

A second path toward more rather than less war could be an expo-
nential growth in the number of forcible UN interventions. If the liberal
peace exists, one inference is that illiberal government anywhere is a
threat to peace. The language of the Security Council resolutions on
Haiti and Sierra Leone already suggests that that body has drawn just
that inference. Is a norm arising calling for the extirpation of illiberal
government wherever it is found? Such a norm, of course, would lead
to continuous interventions around the world. But so long as China
remains illiberal, the Security Council will not adopt that norm. Instead,
it seems to have adopted a more limited norm opposing the forcible over-
throw of liberal government. The Council is leaving established author-
itarian States alone, but acting to restore liberal government where it has
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been illegally removed. Even these cases, however, are numerous enough
that the UN ought to be wary of applying this norm in rote fashion.

The probability of exponentially multiplying interventions is even
higher than may first appear, because the Security Council typically does
not intervene itself, but rather authorizes third parties to intervene. This
practice leads to yet another unintended consequence: shifts in regional
balances of power. In the case of Sierra Leone, the only actor willing to
send in troops to restore President Ahmad Tejan Kabbah, overthrown
by his own military in May , was Nigeria, West Africa’s most pow-
erful State and itself a military dictatorship.144 Although Sierra
Leoneans were on the whole better off after the Nigerian intervention,
that intervention enhanced the power of a heavily armed illiberal
regime by making the survival of a neighboring government dependent
on it. In fact, insofar as individual States, including the United States, do
the liberalizing, one can be sure that those States are seeking to expand
their influence at least as much as to expand the number of liberal
States.145 Spheres of influence are not necessarily antithetical to peace,
but rapid expansions of such spheres can be, because neighboring States
may begin to fear for their own security. The UN needs to remember
that States generally do not do charity work: they always want power or
wealth in return for intervening.

Another unintended consequence of IO-sponsored liberalization
might be failure. The problem of liberalization from without was raised
in the nineteenth century by John Stuart Mill, who argued that freedom
not won by a people for itself would be ephemeral. Such “freedom”
would be self-contradictory, in that it would be dependent on foreign-
ers.146 Americans learned in the Vietnam War that even an actor with
vast resources cannot make a country into a prosperous liberal democ-
racy where the conditions are wrong. With their much smaller resources,
IOs must be wary of similar failures. Still, the point must not be pushed
too far. Americans are notorious for forgetting that their own country
was helped toward freedom and independence by France and other
enemies of England. Today’s Germany and Japan owe their
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liberal–democratic status at least as much to external (chiefly American)
coercion as to home-grown liberalism.147 Those who like Mill draw a
sharp distinction between organic and artificial liberal States ignore the
histories of the “organic” ones. The real lesson of the history of liberal-
ization from without is that it may entail more costs than the Security
Council is willing to bear.

C The question of sovereignty

Even if all unintended consequences of liberalization from without
could be eliminated, there would remain objectives other than peace
that the UN is bound to uphold. The most nettlesome of these, state sov-
ereignty, is implied in most of the unintended consequences adduced
above. The UN Charter recognizes the juridical equality of States, and
prohibits “intervention in matters which are essentially within the
domestic jurisdiction of any State.”148 Since the birth of the modern
States system in the seventeenth century, a State’s internal institutions
have been considered as belonging within its domestic jurisdiction.
Thus, the traditional notion of State sovereignty directly contradicts the
evident UN bias toward liberal government: if a State has supreme
authority over its territory, then no external body has a right to alter its
internal institutions and practices. Of course, sovereignty has never been
absolute in practice,149 and the UN Charter explicitly states that the non-
intervention principle does “not prejudice the application of the
enforcement measures under Chapter ,” i.e., pertaining to the preser-
vation of peace.150

The question of how to balance peace and State sovereignty is a
moral one, and I shall not attempt to answer it here. There is however a
large normative literature on international intervention. Apart from
extreme cosmopolitans who ascribe no moral weight to sovereignty,
most writers see some value in granting a “default” position to non-inter-
vention.151 For the majority of writers, then, even liberal peace would
not necessarily open the door to boundless UN interventions on behalf
of liberal government. The UN’s claim that it does not impose liberal-
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ism, but only facilitates it when asked, suggests that it still takes State sov-
ereignty seriously.152 Highly problematic is the question of whether the
party making the request of the UN may legitimately do so. Who, after
all, speaks for “the nation” when by definition no liberal mechanisms are
in place by which the people may voice their will? The potential for
abuse by the UN and other external actors is obvious.

D No liberal crusades

Liberal peace is real, and thus IOs that value peace ought to aim for a
world of more liberal States. But IOs must lose sight of neither the self-
defeating potential of many interventions on behalf of liberalism, nor
of other goods, especially State sovereignty. The international legal com-
munity would do well to heed the example of Kant, the prophet of
liberal peace. In his later years, Kant emphatically rejected the notion of
a world sovereign in favor of a league of sovereign republics. Relatedly,
he envisaged progress toward perpetual peace via a federation of repub-
lics, but explicitly stated that permanent peace is “an unachievable
ideal.” The league of liberal States would become unwieldy as it grew,
and would finally be “ungovernable”; and a world with two or more such
leagues would simply reenter the original state of war.153 In other words,
unlike many of his modern interpreters, Kant did not regard liberal
government as a magic bullet, but only as a limited means to make war
less frequent. Since liberalism is no final solution to the problem of war,
it must not be allowed to efface all other values in international life.
Should we ignore Kant’s own caution, we may find ourselves fighting
perpetual war for the sake of perpetual peace.
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Democratization and conflicting imperatives





 

Intolerant democracies

Gregory H. Fox and Georg Nolte

If there be any among us who wish to dissolve this union, or to
change its republican form, let them stand undisturbed, as monu-
ments of the safety with which error of opinion may be tolerated
where reason is left free to combat it.

Thomas Jefferson1

This will always remain one of the best jokes of democracy, that it
gave its deadly enemies the means by which it was destroyed.

Joseph Goebbels2

 

How should a democracy react to the presence of anti-democratic
actors in its midst? Debate over this question could hardly involve a
broader set of issues. Looking to history, the twentieth century provides
examples of totalitarian parties attaining power through democratic
elections, and thereafter dismantling their countries’ democratic insti-
tutions. Yet there are also societies in which toleration of anti-democ-
ratic actors appears to have diminished their popular appeal. Turning
to political theory, some scholars conceive of democracy as an essen-
tially procedural idea, one in which open debate and electoral compe-
tition among all ideological factions serves as the touchstone of
democratic legitimacy. Others posit a substantive conception of
democracy holding, in Rawls’s terminology, that democratic societies
need not tolerate the intolerant.3 And in the discipline of comparative
politics, scholars debate whether democracy in some societies is so



1 Thomas Jefferson, “First Draft of the Inaugural Address (Mar , ),” in Paul Leicester Ford,
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Mittel selber stellte, durch die sie vernichtet wurde,” quoted in Karl Dietrich Bracher et al., eds.,
Nationalsozialistische Diktatur (Düsseldorf: Drosle Verlag, ), p. .

3 John Rawls, A Theory of Justice (), p. .



fragile that it cannot withstand vigorous popular appeals by its commit-
ted opponents.4

These questions are difficult enough. For international lawyers, an
added layer of complexity exists. Since the end of the Cold War the
international community has devoted substantial resources to fostering
national transitions to democracy. As the other chapters in this volume
attest, however, a robust debate continues over the normative status of a
“democratic entitlement.” Given the unsettled state of international law
on the requirement of (or the right to) democratic governance, can inter-
national lawyers nonetheless take up the question of whether “democ-
racy” should be protected by action against its opponents? Can human
rights law, for example, countenance the banning of a neo-Fascist polit-
ical party on the grounds that it might dismantle a State’s democratic
institutions? If it is true that international law now regards certain polit-
ical institutions as part of an essential democratic minimum – in partic-
ular, the holding of periodic elections5 – might not such a State have a
legal obligation to ensure that the Fascist party does not attain power and
implement its anti-democratic agenda? If so, would not international
law effectively resolve the definitional problems of democratic govern-
ment at the remedial stage without having done so at the normative
stage? What, in other words, is international law attempting to protect?
And even if agreement on a minimal legal conception of democracy is
possible, must an anti-democratic party with a substantial following
among voters be sacrificed in order for a State to abide by its obligation
to ensure that democratic government continues?

Then there are tactical questions. Whether or not an anti-democratic
party enjoys broad appeal in a State would seem to be an intrinsically
local question. Democracy in the United States managed to survive
Huey Long, Father Caughlin, and David Duke; democracy in Weimar
Germany obviously did not survive the Nazi Party. Finding normative
lessons in these respective histories, German and American law now take
opposite approaches to the advocacy of extremist ideologies. How can
international law hope to create uniform standards in the face of such
diverse national experience? Would the promotion of democracy truly
be furthered if, for example, Germany were obligated as a matter of
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international law to permit the formation of new neo-Nazi parties? Or
if the United States were required to suppress symbols of racial, ethnic,
or religious hatred? Would not both societies be better served by a focus
on the social ills that allow extremist ideologies to flourish?

Not long ago these would have been unthinkable questions for inter-
national lawyers. But as issues of domestic governance move from the
exclusive realm of national constitutional law and enter the purview of
international human rights law, these have become challenges addressed
to the international community at large. The answers are of interest to
both opponents and proponents of a normative democratic entitlement.
Proponents would regard norms clarifying the status of anti-democratic
actors as an essential next step in elaborating an international concep-
tion of democratic government. Given the fragility of many new democ-
racies, it is argued, elected leaders in those States are entitled to know
whether international law will move beyond encouraging an initial tran-
sition to democratic rule and countenance legal measures designed to
protect the new system from those who would dismantle it using its own
electoral regime as the vehicle. Opponents, on the other hand, have
pointed to the persistent appeal of anti-democratic ideologies as evi-
dencing the folly of multilateral efforts to consolidate democratic insti-
tutions.6 That international law must devise ways to prevent voters from
making the “wrong” choice simply underlines their skepticism. That
both sides now debate this issue as a question of how international actors

should proceed, however, suggests that few still regard the success or
failure of democracy in any State as a purely local matter.

This chapter asks whether nascent international standards on anti-
democratic actors have begun to form. In section  we examine the
nature of the problem by reference to two cases in which the institutions
of electoral democracy were challenged by anti-democratic actors: the
rise of the German Nazi party in the early s and the experience of
the Islamic Salvation Front in the  Algerian elections. In section 
we describe two paradigms of democratic theory that frame opposing
solutions to the problem of anti-democratic actors. In section ,
drawing on the “procedural” and “substantive” approaches outlined in
section , we review national experience in a select group of democratic
States. In section  we review the practice of global and regional human
rights regimes. Finally, we conclude in section , based on the
national and international practice examined, that States are under no
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legal obligation to tolerate anti-democratic actors and may, according to
a set of well-defined procedures, act to exclude them from electoral pro-
cesses.

      

What is the nature of the conflict between “democratic” regimes and
their opponents? Two historical examples provide an essential frame-
work to begin answering this question.

A The rise of the German Nazi party

A central historical example of the anti-democratic phenomenon is
Hitler’s rise to power in Weimar Germany. The Weimar example is an
important starting point not only because it involved such a pointed
clash between liberal and authoritarian ideologies, but also because the
Nazi experience weighed heavily on the minds of UN delegates who
drafted the post-war human rights instruments.7

The Weimar constitution, like most modern democratic systems, pro-
vided for proportional representation in the German parliament
(Reichstag). While the Nazi Party won an increasing number of seats in
the Reichstag in the early s, it never actually won a majority of seats.8

In January , when Hitler was appointed Chancellor (head of
government), the party held slightly less than one-third of the seats in
the Reichstag, where it was nevertheless the largest party. Despite the
Nazis’ lack of a governing majority, they succeeded in eroding support
for the Republic by working within established democratic institutions.
Beginning with elections in the summer of , the Nazis held, together
with the Communist party, a “negative” majority in the Reichstag. This
allowed them to block the formation of any government with parliamen-
tary support.9 Under these circumstances, President Hindenburg first
tried to derail Hitler’s rise to power by appointing minority Chancellors
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(), pp. ff, at p. ; Moses Moskowitz, International Concern with Human Rights (Leiden:
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8 Before Hitler’s appointment as Chancellor in January , the Nazi high-water mark occurred
in the elections of July ,  when the party received . percent of the popular vote. A. J.
Nicholls, Weimar and the Rise of Hitler (Basingstoke: Macmillan, rd edn. ), p. .
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ed., rd edn., Ergebnisse der Wahlen im Reich  bis , reprinted as Doc. No.  in  Dokumente
Zur Deutschen Verfassungsgeschichte  (Stuttgart: Kohlhammer, ).



and allowing them to rule by presidential emergency legislation. After
two Chancellors failed, however, Hindenburg was persuaded to appoint
Hitler as Chancellor of a coalition government on the understanding
that Hitler’s ultra-conservative coalition partners would contain him and
prevent the implementation of his then all-too-clear agenda.10

Not surprisingly, Hitler abused his power over the few key ministries
held by his party to arrest and intimidate opponents before calling for
new elections.11 Despite rampant intimidation of other parties and their
candidates by the now unchecked Nazi storm troopers, the elections of
March  still did not yield an absolute majority for the Nazis.12 But
Hitler’s position was now strong enough to pressure Reichstag deputies to
vote for the Ermaechtigungsgesetz, a statute temporarily suspending most
aspects of constitutional rule and permitting the government to legislate
by decree.13 By vesting near absolute authority in the government, the
Ermaechtigungsgesetz effectively nullified the principle of separation of
powers. A dictatorship, in the eyes of most contemporaries, had been
legalized. Although it is possible to raise technical objections to the con-
stitutional validity of the Ermaechtigungsgesetz,14 the requisite two-thirds
majority of deputies in the First Chamber had clearly consented to its
passage.15 A totalitarian regime thus came to power in Germany without
clearly violating the strictures of a democratic constitution.16

B The  Algerian elections

The second example involves Algeria. On December , , Algeria
held its first multiparty election in thirty years. The Islamic Salvation
Front (FIS) won  of the  parliamentary seats distributed in the first
round of the elections. This margin of victory virtually assured the FIS
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10 Details may be found in E. R. Huber, ed.,  Dokumente Zur Deutschen Verfassungsgeschichte (Stuttgart:
Kohlhammer, ), pp. –. 11 Nicholls, supra note , pp. –.

12 Ibid. at –.
13 Gesetz zur Behebung der Not von Volk und Reich, RGBI I  (), reprinted in Huber, supra note , p.

 (Doc. No. ).
14 Hans Schneider, “Das Ermaechtigungsgesetz vom  Marz ,” in Gotthard Jasper, ed., Von

Weimar zu Hitler (Köln: Kiepenheuer and Witsch, ), pp. –, , .
15 See Ernst Friesenhahn, “Zur Legitimation und zum Scheitern der Weimarer Reichsverfassung,”

in K. D. Erdmann and H. Schulze, eds., Weimar, Selbstpreisgabe einer Demokratie (Düsseldorf: Droste,
), pp. , .

16 At the time, Germany was not the only country facing a threat from totalitarian parties.
Throughout the inter-war years, Fascist and other far-right political parties competed in elec-
tions in European states, a number of which attempted to ban or restrict their activities. Karl
Loewenstein, “Militant Democracy and Fundamental Rights,” Am. Pol. Sci. Rev.  (), pp.
ff, at pp. –.



of winning sufficient additional seats in the second round to attain the
two-thirds parliamentary majority necessary to ratify constitutional
amendments.17 The elections were generally thought to be free from
serious irregularities.18 The FIS, founded in , made clear during the
election that if victorious it intended to remake Algeria into an Islamic
State. While FIS leaders issued contradictory statements as to whether
their plans included holding future elections, several expressed open hos-
tility toward multiparty democracy.19

Before the second round of voting could occur, however, President
Chadli Benjedid resigned and the Algerian army took effective control
of the country. A “High Security Council” announced itself to be in
charge and immediately canceled the second phase of the elections.20

Shortly thereafter, security forces carried out mass arrests of FIS
members, restricted political activities at mosques, and effectively shut
down several pro-FIS newspapers.21 A state of emergency was declared
on February , , and remains in effect to this day.22

The government’s Minister for Human Rights, Ali Haroun, explained
the crack-down as follows:

The FIS, which has at least shown some honesty and frankness in this area, said
that it is not democratic, that it is against democracy, that it does not want
democracy. It has said that when it takes power there will be no more elections;
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communist expresses himself, along with everyone else, then our country will become a battle-
ground of diverse ideologies in contradiction with the hopes of our people.” Ibid. Other more
theoretical, but no less aggressive attacks on democracy by Ali Belhadj are compiled in Mustafa
Al-Ahnaf et al., eds., L’Algérie par ses islamistes (Paris: Karthala, ), pp. –. According to one
commentator:

Few were convinced that the , once in power, would respect the multi-party system.
Statements by the party such as “democracy is blasphemy” and “no charter, constitution, just
the word of Allah” did little to reassure Algerians that the country would be safe in funda-
mentalist hands. (Alfred Hermida, “Democracy Derailed,” Africa Report, Mar.–Apr. , p.
.)

See also  Weltgeschehen (Neckar-Verl: Villingen-Schwenningen, ), p. .
20 Hermida, supra note , pp. –. 21 “Human Rights in Algeria,” supra note , pp. –.
22 “Algeria Presents Timetable for a Return to Democracy,” N.Y. Times (June , ), A; “Algeria:

First Round to the Assassins,” Africa Confidential (July , ), p. .



there will be the Shura, the religious men who meet together and decide on your
behalf . . . As a minister of human rights, my question is: who is there to defend
the notion of human rights? Am I going to allow a situation where, in a month
or two, people will no longer have any rights? I cannot do that. There are cur-
rently men in Algeria who are assuming their responsibilities. There is a great
part of the population that feels reassured. We are going to take the time to set
up real institutions to lead this country toward real democracy – not some
pretext of using a democratic process that ends up killing democracy.23

C Perspectives on anti-democratic challenges

Both the German and Algerian examples involved elections in which a
challenger to the incumbent regime threatened to put an end to free
elections once in office. In Germany the challenger succeeded in doing
so. In both cases the anti-democratic parties attracted substantial
popular support. Germany and Algeria thus present the dilemma of
anti-democratic actors in its purest form: a system of free public choice
is used by a citizenry to put an end to the possibility of choice in the
future. This is not the “tyranny of the majority” problem normally
described as the principal threat to human rights in majoritarian
systems; in such cases, majorities use their superior numbers to deprive
minorities of protected liberties. Here, the majority or plurality chooses
to deny itself the opportunity of meaningful electoral choice in the future,
as well as numerous other associated rights. Counter-majoritarian pro-
tections have little relevance to such episodes. While one may point to
the rights of those voting against anti-democratic parties as minority
rights worthy of protection, such rights cannot be defended on the
grounds that majority choice must be preserved. For choice has been
exercised in such a case, and the majority that is presumptively the
holder of such a right has, in effect, chosen not to choose.

The stark alternatives presented to voters in cases such as Germany
and Algeria require clear arguments to be made about the essential
purpose of an electoral process.24 Those who would oppose restrictions
on participation by extremist parties must explain why the principle of
popular sovereignty may permit one generation of voters to ensure that
future generations of voters never have the opportunity to select their
leaders, save through violent revolution. In blunt terms, opponents of
restrictions must explain why an electoral system should be permitted to
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commit suicide. Alternatively, those favoring party restrictions must
explain how a commitment to electoral choice requires annulling the
choice made by a majority or plurality of voters. If the exercise of
popular sovereignty is taken to be an essential legitimating factor for any
system of government – in the words of the Universal Declaration, “the
will of the people shall be the basis of the authority of government”25 –
then what notion of governmental legitimacy can be invoked to trump
“the will of the people” to support an anti-democratic party? Again in
blunt terms, it must be explained why rejecting a particular public choice
is essential to preserving the process of public choice.26

It is the centrality of elections to these two examples that compels such
stark questions. Only elections both embody the idea of popular sove-
reignty and create the potential for its negation. Opposition to elections
is thus the paradigmatic form of “anti-democratic” action to be exam-
ined in this chapter. But what of actors who favor “anti-democratic” acts
of other kinds within a democratic State? Do parties threatening to end
elections exhaust the universe of actors threatening democratic institu-
tions? As noted, opposition to the holding of elections is clearly the par-
adigmatic case; a negation of the process of choice through exercise of
the right of choice. But opposition parties may also oppose other human
rights or the institutionalized rule of law – two features included in most
definitions of liberal democracy. A party may, for example, call for
restrictions on the rights of women or an end to judicial independence.
As we will see, even where the survival of electoral institutions is not at
stake, international law has developed a rather flexible set of standards
that assesses not only the threat posed by the opposition party but also
the record of the incumbent regime itself. That record must be deemed
worthy of protection when weighed against the threat to human rights
posed by an opponent. But the core concern has been preserving a
system of electoral choice. Most definitions of democracy are substan-
tially broader than the mere holding of elections, as are the claims of
many States describing themselves as democratic. But this does not
render a focus on elections inappropriate for this analysis, and, more
importantly, does not entail adopting an unnecessarily narrow concep-
tion of democracy. This is true for three reasons.

The first reason is normative: there is now broadening support for the
view that whatever its other attributes, a regime must attain power
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through periodic and fair elections to be considered democratic.27 This
view regards elections as the essential procedural connection between
individuals (the subjects of all human rights norms) and the political
institutions that govern their daily lives. While the principle of popular
sovereignty embodied in elections is analytically distinct from the
notions of personal dignity and moral autonomy undergirding the pro-
tection of individual rights, in practice (according to this view) an elected
regime has substantially greater incentives to respect the rights of citizen
voters than a regime that need not seek a popular mandate.28

International organizations have widely adopted this view.29 Empirically
the connection appears correct: States with the worst human rights
records are disproportionately governed by unelected regimes.30

The second reason is terminological: beginning with Cold-War divi-
sions over the necessity of elections to legitimate governance, the term
“democracy” came to be used in human rights law to refer only to
majoritarian elections. Other protections of individual liberty, while
normally associated with democratic governance, are treated separately
as questions of “human rights.” Prior to  this division allowed
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27 See, for example, the comment of the Human Rights Committee that the electoral rights set out
in Article  of the International Covenant on Civil and Political Rights lie “at the core of dem-
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the Covenant.” Human Rights Committee, General Comment , adopted at the th Mtg
(July , ). Or the observation of the Inter-American Commission on Human Rights that
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No. /, Case . (Mexico) (Oct. , ), in Annual Report of the Inter-American Commission on
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Recommendation  (), para. , reprinted in Int’l Hum. Rts. Rep.  (), p. .

29 The Inter-American Commission’s views are representative:

the concept of representative democracy is founded upon the principle that it is the people
who have political sovereignty; exercising that sovereignty, they elect their representatives –
in indirect democracies – to exercise political power. These representatives, moreover, are
elected by the citizens to apply certain policy measures, which in turn means that the nature
of the policies to be applied has been widely debated – freedom of thought – among orga-
nized political groups – freedom of association – that have had an opportunity to voice their
opinions and assemble publicly – right of assembly. (Annual Report of the Inter-American
Commission on Human Rights –, OEA/Ser. L/V/II., rev. , doc.  (), p. .)

30 See Freedom House, Freedom in the World – (New York: Freedom House, ).



eastern-bloc countries and some countries of the south to voice support
for human rights without jeopardizing incumbent leadership through
the holding of elections. Yet the division continues today and interna-
tional legal texts are still replete with disjunctive references to democracy
and human rights.31 The distinction is not, one should add, without intel-
lectual content. It is familiar to American constitutional theorists as the
distinction between majoritarian and counter-majoritarian rights.32

Others, writing in a broader context, refer to the “democratic” and
“liberal” aspects of governance.33 Whatever terminology is employed, it
is important to note that the persistence of this distinction in human
rights law does not have the effect of diminishing the total quantum of
protected individual rights. Related rights have simply been redeployed
in analytically distinct categories.

Third, a focus on opposition to elections is appropriate for reasons of
political dynamics. An election is a defining moment in a country’s polit-
ical life. During a campaign, all manner of ideological, personal, ethnic,
and other conflicts come to a head. Long-time incumbents may be
forced from power, as in the  Philippine elections, or familiar figures
may be returned to office, as in the reelection of former Communists in
Poland.34 Claims of authenticity and legitimacy are tested against the
empirical data of electoral results. At election time, in short, societies are
faced with unique moments of introspection and choice. By opposing
elections anti-democratic actors deny societies recourse to this impor-
tant exercise.
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32 See John Hart Ely, Democracy and Distrust (Cambridge, Mass.: Harvard University Press, ).
33 Zakaria, supra note , p. –.
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Such a focus on elections does not tie our conclusions to a single polit-
ical model or dynamic. The demise of the Weimer Republic suggests
that threats to liberal regimes may arise not only, as in Algeria, when a
single radical party wins or threatens to win an absolute majority of seats
in parliament, but also in a variety of circumstances when democrats
become demoralized35 or are caught between competing extremist
forces.36 Moreover, our own survey of State practice covers a broad
cross-section of States describing themselves as democratic. As will be
seen, these data reveal not only a diversity of political settings in which
threats arise but a wide divergence in the way evidence of a potential
threat is received. In a widely noted statement, for example, Hitler swore
under oath in court that he would seek power only by constitutional
means.37 Even the Ermaechtigungsgesetz provided that elections would be
held after the expiration of the current electoral period. On paper, at
least, the events of  did not put an end to democracy in Germany.38

       

The rise of totalitarian movements after World War  spurred many
democratic theorists to address the question of whether or not to toler-
ate anti-democratic actors. This is perhaps the central paradox of dem-
ocratic regimes: to suppress anti-democratic movements infringes
notions of tolerance at the heart of the democratic ideal, but to
allow them endangers the survival of the very system institutionalizing
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treason for infiltrating the army with Nazi propaganda. He stated:
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for speaking their creed. But in America they are miserable merchants of unwanted ideas;
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erful. Dennis v. United States,  US , – () (Douglas, J., dissenting).



principles of tolerance.39 On this fundamental question democratic
theory has broken into two broad camps.

A Procedural democracy

The first model defines democracy as fundamentally a set of procedures.
In Joseph Schumpeter’s classic formulation, democracy is that “institu-
tional arrangement for arriving at political decisions in which individu-
als acquire the power to decide by means of a competitive struggle for
the people’s vote.”40 Its rather formal character derives from its
Enlightenment roots as a reaction against societies based on religious
orthodoxy and the authority of a single moral order. In their place, theo-
rists of the seventeenth and eighteenth centuries invoked “the figure of
reasoning man who might achieve total knowledge, total autonomy, and
total power; whose use of reason would enable him to see himself, not
God, as the origin of language, the maker of history, and the source of
meaning in the world.”41 A legitimate political society embodied the
triumph of such rational discourse among citizens on a national scale.

According to the procedural view, because an individual’s capacity to
reason was sufficient to “enable movement along the path of political
enlightenment and progress,”42 there was little need for government to
protect citizens from the influence of anti-rationalist ideas. When ratio-
nal citizens agree to create a political society, they do not delegate to their
government the power to select among the various points of view
present in their midst. In giving up its claim to truth, the modern secular
political order takes no position when a plurality of truths is asserted.43

The procedural model acknowledges that for many citizens such an
enforced heterogeneity can become disconcerting. Central organizing
truths provide a sense of comfort that a constitutional “agreement to dis-
agree” cannot.44 In any pluralistic society, therefore, certain groups will
continue to agitate for a return to orthodoxy of one form or another,
whether political, ethnic, religious, or based on a cult of personality. In
order to combat this tendency and remain vital, the procedural view
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holds that a democratic system must subject itself to continued self-
criticism by exploring the value of tolerance.45 Electoral politics, in the
procedural view, is the primary vehicle for this self-examination to occur.
Opponents of democracy will be among the likely participants.

By opening the electoral process to its critics, democracy necessarily
retains the possibility of failure. This is implicit even in the cherished
central image of democratic theory – the social contract – which suggests
that pluralistic systems are not somehow ordained a priori, but rather arise
from a decision of the people. If a popular majority may create a dem-
ocratic system, it would seem to follow that it should also have the power
to disband it.46 The process itself cannot guarantee that supporters of
democracy will always emerge victorious; that is a question of political
will.47 But the procedural view holds that the political will of committed
democrats can be considerably strengthened if the alternatives to
democracy are debated and, ultimately, better understood.

B Substantive democracy

The second view is substantive, defining democracy as not merely the
process of ascertaining the preferences of political majorities but a
society in which majority rule is made meaningful.48 The substantive
view begins with the proposition that majorities are fluid. In order for
citizens to move in and out of the majority as issues change, they must
at all times enjoy a core of political rights that ensures effective partici-
pation. In this view, democratic procedure is not an end in itself but a
means of creating a society in which citizens enjoy certain essential
rights, primary among them the right to vote for their leaders.49
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None of these rights, however, is absolute in the sense that it may be
used to abolish the right itself or other basic rights. Thus, an authoritar-
ian party does not achieve legitimacy simply because it enjoys support
among the electorate at a given moment. This is true because the prin-
ciples of justice undergirding a democratic society, while tolerant of vir-
tually all forms of dissent, cannot be understood as permitting their own
alienation.50 Otherwise the principles would become meaningless: they
would describe as fundamental a social condition that no longer exists
once a totalitarian party takes power. One cannot, it is argued, simulta-
neously postulate tolerance as the fundamental organizing principle of
government and accept the possibility that a group preaching mass intol-
erance may one day gain control of that government.

Substantive theories of democracy find perhaps their clearest articu-
lation in the writings of John Rawls and Carl Schmitt. Rawls proceeds
from an Anglo–American tradition that holds equal liberty of con-
science among citizens to be an essential touchstone of any legitimate
political order.51 Tolerance of divergent viewpoints is, of course, the nec-
essary concomitant to preserving equality of conscience among a
heterogenous citizenry. As a social contractarian, Rawls holds that citi-
zens simply would not invest a State with authority to choose among par-
ticular viewpoints, a power that could work to the detriment of some,
most, or all of them.52 On the other hand, when acceptance of particu-
lar views could act to jeopardize the very institution of tolerance itself,
then the value of tolerance in such circumstances must be reconsid-
ered.53

Under this framework, Rawls examines the problem of “toleration of
the intolerant.” He asks two central questions. First, does an intolerant
group “(have) any title to complain if it is not tolerated”? Rawls answers
no: “[a] person’s right to complain is limited to violations of principles

 Democratization and conflicting imperatives

50 This argument is commonly phrased as saying that freedom can permit skepticism about all
viewpoints save the value of freedom itself. As Carl Auerbach writes:

(I)f the theory that there are no political orthodoxies is taken to mean that we must also be
skeptical about the value of freedom and therefore tolerate freedom’s enemies, it will tend to
produce, in practice, the very absolutism it was designed to avoid – as experience with modern
totalitarianism demonstrates. (Carl A. Auerbach, “The Communist Control Act of : a
Proposed Legal–Political Theory of Free Speech,” U. Chi. L. Rev.  (), pp. , .)
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he acknowledges himself.”54 Rawls’s position can be restated in terms
more directly relevant to our problem: if a party announces its intention
to suppress minorities once it attains power, claiming justification in an
electoral mandate, then that party may be subject to suppression while
it is itself in the minority. Such an act would be appropriate because, as
Rawls says, it is justified by a principle that both sides accept.

Second, Rawls asks under what conditions a tolerant group has the
right not to tolerate those who are intolerant. Rawls answers that intol-
erance is permissible only where there are “some considerable risks to
our own legitimate interests.”55 Short of such a dire threat, tolerant cit-
izens must have faith in the remedial powers of their democratic institu-
tions:

(T)he natural strength of free institutions must not be forgotten . . . Knowing
the inherent stability of a just constitution, members of a well-ordered society
have the confidence to limit the freedom of the intolerant only in the special
cases when it is necessary for preserving equal liberty itself. 56

Rawls is willing to invest much time and faith in this “psychological prin-
ciple” on the assumption that in most cases an intolerant group whose
liberties are protected “will tend to lose its intolerance and accept liberty
of conscience.”57 But should such tolerant proceduralism fail, Rawls
approves of repressive measures against the intolerant not as a suspen-
sion of principle but as an application of principles of justice agreed to
even by the intolerant in the original position. “What is essential is that
when persons with different convictions make conflicting demands on
the basic structure as a matter of political principle, they are to judge
these claims by the principles of justice.”58 Thus, despite the denial of
liberty to a group of citizens, the fundamental organizing principles of
justice according to Rawls are, in the end, well-served.

In continental Europe, the most influential critique of a purely pro-
cedural understanding of democracy is that of Carl Schmitt. Drawing
on writings of the French constitutional theorist Maurice Hauriou,59

Schmitt suggested an alternative to the procedural positivism and rela-
tivism that prevailed in Germany during the Weimar era.60 In his famous
 article “Legalitaet und Legitimitaet” (“Legality and Legitimacy”),61

Intolerant democracies 

54 Rawls, supra note , p. . 55 Ibid. at p. . 56 Ibid. 57 Ibid.
58 Ibid. at p. . 59 See Maurice Hauriou, Precis de droit constitutionnel (Paris: Tenin, ), p. .
60 See Helmut Steinberger, Konzeption und Grenzen freiheitlicher Demokratie (Berlin: Springer, ), pp.

–.
61 See Carl Schmitt, “Legalitæt und Legitimæt,” reprinted in Carl Schmitt, Verfassungsrechtliche Aufsætze

(Berlin: Duncker and Humblot, ), p. .



Schmitt made a distinction between the procedural rules in a constitu-
tion and its substantive principles. Schmitt claimed that basic substan-
tive principles such as the democratic character of the state were the
result of a fundamental decision of the “pouvoir constituant” (the
people) and therefore could not be simply swept aside by the “pouvoir
constitué” (the elected representatives), even if the procedures for con-
stitutional amendment were followed.62 Because procedural rules
cannot function to abolish the essence of that which they were designed
to effectuate, Schmitt maintained, they contain implied limitations.
Consequently, in  Schmitt interpreted Hitler’s rise to power not as
a legal appointment under the Weimar constitution but as a successful
revolution.63

The idea of constitutions containing an unalterable core received
widespread support in Germany after the Second World War.64 Article
() of the Basic Law (Grundgesetz) explicitly provides that articles guar-
anteeing the dignity of man and the basic principles of government
(democracy, rule of law, separation of powers, federalism, social state)
cannot be changed by constitutional amendment. The idea of the unal-
terable core also serves the function of legitimizing legal institutions
designed to prevent a democratic constitution from being turned against
itself. Thus, Schmitt’s views find expression in those provisions of the
Grundgesetz setting out a procedure for banning anti-democratic parties
(Art. ), for stripping extremist individuals of certain civil rights (Art.
), and giving every citizen, when no other means are available, the
right of resistance against attempts to overturn the constitutional order
(Art.  ()).

Schmitt’s theory is not limited to democratic constitutions, however,
and should therefore be regarded as morally relative.65 This was borne
out by Schmitt’s own life. Although he served as a counsel to President
Hindenburg until , and supported his efforts to preserve the demo-
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cratic constitution against totalitarian movements,66 Schmitt became the
best-known legal defender of the Nazi regime once Hitler assumed
power.67 While this switch cost Schmitt his position as a university
teacher after the Second World War,68 the influence of his theory of the
unalterable core and his parentage of Article () of the German Basic
Law is widely, although sometimes not explicitly, recognized.69

C Democratic theory and international norms

What is the value of these two theoretical models – the procedural and
substantive conceptions of democracy – to an understanding of inter-
national law? Theoretical conceptions of democracy do not possess nor-
mative value as such, and in particular, as models of domestic
constitutionalism, they have no necessary international normative value.
However, discussions of democratic theory do not take place in a polit-
ical or normative vacuum. Often, by drawing upon ideas expressed in
nascent legal rules and political institutions, theoretical discussions serve
to crystallize a new conception of democracy arising in a state. The dis-
cussion among constitutionalists in Weimar Germany – with its main
protagonists Hans Kelsen and Carl Schmitt – was closely followed by an
interested public and profoundly influenced popular opinion on the
subject.70 In this sense theoretical discussions often reflect the very prac-
tical need of democratic societies to reassess and redefine their identities
in times of crisis. In so doing, they generate a practice to which the inter-
national lawyer may turn for normative guidance.

In addition, theoretical debate aids the pedagogical task of meaning-
ful classification. The range of possible responses to the problem of
democratic intolerance is necessarily limited, even taking into account
the many differences among the world’s democratic societies. Any thor-
ough discussion of the issue, therefore, will inevitably revert to the level
of abstraction represented by the substantive and procedural models,
and eventually to those models themselves. This will become apparent
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in the next section where we use these two models of democracy as a
framework to classify and analyze State practice.

       

In this section we examine national practice among a group of States
generally considered democratic, but which at a minimum hold regular
elections comporting with international standards of fairness. There is
a straightforward reason for limiting our analysis to these States. The
general question we address is whether anti-democratic actors (political
parties, other groups, or individuals) may be excluded from the political
process and, if so, whether such exclusions compromise a State’s “dem-
ocratic” character. The question of whether a State remains democratic
after such an act necessarily presupposes that it is already democratic
beforehand. Surveying States not considered democratic – specifically,
those not holding periodic and fair elections – is simply not helpful in
answering this question.

We have classified the States examined according to the substantive
and procedural models of democracy outlined in section . This theo-
retical typology is only a rough approximation of actual State practice.
In an attempt to bring the classification closer to meaningful ideal types,
we have further subdivided these two broad categories into “tolerant”
(passive) and “militant” (active) categories. These designations allow us
to take account not only of a State’s formal constitutional framework but
also of how its norms regarding anti-democratic actors have been inter-
preted and implemented over time. Thus, we divide State practice into
the following four categories: () tolerant procedural democracy; () mil-
itant procedural democracy; () tolerant substantive democracy; and ()
militant substantive democracy.

A Tolerant procedural democracy in the United Kingdom, Botswana, and Japan

 Procedural democracy in the United Kingdom

The unwritten British constitution rests on the concept of the sove-
reignty of Parliament.71 Traditionally, the British Parliament is not
bound by any substantive limitations and every Act of Parliament is
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valid if enacted according to proper procedures.72 Such legislative supre-
macy is a formidable obstacle to introducing an anti-majoritarian bill of
rights into British law. While an absolutist view of the sovereignty of
Parliament is increasingly questioned today, “short of an extreme situa-
tion,” it is still “very unlikely that the courts would of their volition begin
to exercise power derived solely from common law to review the valid-
ity of Acts of Parliament.”73 Therefore, the United Kingdom still
appears to adhere to a purely procedural model of democracy.

This lack of written substantive principles, on the other hand, allows
the British government substantial latitude in confronting anti-
democratic actors. In practice, though, the British Parliament has only
enacted laws empowering the government to dissolve certain groups –
including political parties – if they pose a threat of violent behavior.
Section ()(b) of the Public Order Act of ,74 for example, crimi-
nalizes membership in any association “organized and trained or orga-
nized and equipped either for the purpose of enabling them to be
employed for the use or display of physical force in promoting any polit-
ical object.” And according to Section () of the Northern Ireland
(Emergency Provisions) Act of ,75 the Secretary of State may pro-
scribe “any organization that appears to him to be concerned in terror-
ism or in promoting or encouraging it.”76

In the scheme of possible restrictions on political actors these provi-
sions are fairly benign.77 Not only do they require that the groups engage
in or support actual physical violence, but the application of these laws
has been measured and restrained. Although the British government
would clearly have had the power to dissolve Sinn Fein – a party which
openly sided with the outlawed Irish Republican Army – it has refrained
from doing so.78 The threat posed by anti-democratic actors is perhaps
minimized by Britain’s “first past the post” electoral system, based on
single-member electoral districts, which acts as an efficient barrier to
extremist parties becoming serious contenders for political power.
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 Procedural democracy in Botswana

Like the United Kingdom, the Republic of Botswana has maintained a
democratic system which has remained officially tolerant with respect to
anti-democratic actors since its independence in . Botswana’s con-
stitutional provisions on freedom of expression and association provide
that those rights may be restricted if “reasonably justifiable in a demo-
cratic society.”79 These clauses have not, however, been invoked to sup-
press anti-democratic parties.80 The remarkable atmosphere of relative
cooperation and mutual trust that has marked Botswanan politics is no
doubt responsible for the absence of extremist groups and any laws
designed to restrict their activities.81 The procedural character of
Botswanan democracy is further evidenced by a lack of restrictions on
the scope of constitutional amendments.82

 Procedural democracy in Japan83

The procedural character of the Japanese system is evident in two
clauses of the Japanese constitution that might conceivably justify party
restrictions. The first provides that the people “shall refrain from any
abuse” of constitutional freedoms and rights.84 The second, which
renounces war as a sovereign right of the nation,85 has been interpreted
as “excluding antidemocratic militarism from national politics and
governmental power.”86 Most Japanese constitutional scholars agree,
however, that the lack of a clause explicitly permitting restrictions and
the presence of a guarantee of freedom of association would likely
render legislation authorizing a ban on a party unconstitutional.87 In
addition, the Japanese Political Finance Control Law does not contain a
procedure for excluding political parties from participating in the electo-
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ral process.88 Despite constitutional provisions to the contrary, the
Japanese system operates as a procedural democracy.

B Militant procedural democracy in the United States

Like the United Kingdom, Botswana, and Japan, the United States
practices a procedural form of democracy. One clear line of demarca-
tion between “militant” and “tolerant” systems is whether the national
constitution can be amended to alter or eliminate democratic institu-
tions. As we will see, a number of constitutions contain seemingly para-
doxical clauses which provide that certain basic structures cannot be
altered, even by amendment. In the United States, however, no rule pre-
cludes the remote possibility of amending the Constitution to abolish the
republican form of government.89 In The Federalist, Alexander Hamilton
declared that it is a “fundamental principle of republican government”
to allow “the people to alter or abolish the established Constitution,
whenever they find it inconsistent with their happiness.”90

Yet despite a professed commitment to open political competition
regarded by some as the primary justification for judicial review,91 the
United States has enacted qualitatively more restrictive anti-subversion
legislation than the United Kingdom. Three major statutes, all products
of hot and cold wars, have been designed to frustrate the activities of
allegedly subversive parties.92 The Smith Act of  parallels British
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legislation by criminalizing membership in groups dedicated to over-
throwing the United States government by force.93 Ten years later, the
Internal Security Act of  abandoned the requirement of showing an
actual or imminent threat to the democratic system by establishing a reg-
istration system for parties designated as “subversive” by the Subversive
Activities Control Board.94 And finally, the Communist Control Act of
 divested the Communist party of the United States (CPUSA), and
any of its successors, of all rights and privileges under state and federal
law.95 Although these statutes have not been invalidated, they have not
been the basis for any reported prosecutions since the early s.96

Because the United States Constitution does not explicitly guarantee
freedom of association, these statutes have been challenged under the
First Amendment as violations of free speech. In reviewing convictions
under these statutes, the United States Supreme Court has generally dis-
tinguished protected speech about anti-democratic activity from unpro-
tected incitement to action against democratic institutions.97 In early
cases involving the CPUSA, the Court declined to consider whether the
party was by its nature dedicated to overthrowing the government.
Instead, the Court chose to take judicial notice of the party’s goals98 or
to give deference to congressional findings.99 Later, the Court began to
require specific evidence that individual defendants were active
members of the CPUSA and had knowledge of its illegal activity.100

Nevertheless, the Court has consistently upheld the core of these stat-
utes as legitimate acts of preemptive self-defense by a democratic
society101 under an evolving standard.102 This judicial confirmation of
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anti-subversive legislation makes it possible to speak of the United States
as a militant procedural democracy, although it has become progres-
sively less so since the s. In its more recent jurisprudence, the Court
has heightened its scrutiny, returning to its original “clear and present
danger” standard. For example, the Court has held that lawful advocacy
becomes unlawful incitement only “where such advocacy is directed to
inciting or producing imminent lawlessness and is likely to incite or
produce such action.”103 This significantly enhanced standard of proof
has made successful prosecutions extremely difficult.104

C Tolerant substantive democracy in France, Canada, and India

 Substantive democracy in France

In contrast to the American system, Article  of the  French con-
stitution explicitly provides that “the republican form of government
shall not be subject to amendment.”105 Article  of the constitution pro-
vides that all political parties must respect the principles of national sov-
ereignty and of democracy.106 While a number of French scholars have
questioned the legal force of these articles,107 it is nevertheless clear that
French law manifests several elements of a substantive model of democ-
racy.

None of the various French constitutions have explicitly guaranteed
the right of association, though the legislature proclaimed this right and
circumscribed its limitations by statute in .108 It was only in  that
the Conseil Constitutionnel declared in a landmark decision that certain
core principles (“principes fondamentaux”) of civil rights, including the right
of association, may not be infringed by parliament.109 The precise
impact of this judgment is not entirely clear. Nevertheless, because
political parties owe a constitutional duty to respect the principle of
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democracy (Article ), it appears that behavior threatening the demo-
cratic process would not be protected by the Conseil Constitutionnel as a
core element of the right of association.

Article  of the  law provides that any association that intends “to
infringe on the republican form of government is null and void,” as pro-
nounced ex officio by a civil court.110 In practice, a prohibition under the
law of  has never taken place. The same is not true of a  law
that gives the President of the Republic the power to dissolve groups
that: () provoke armed demonstrations, () are of a paramilitary nature,
or () have as their goal the dismemberment of the territorial State, the
forceful overthrow of the republican form of government, the instiga-
tion of racial or other group discrimination, or the dissemination of
propaganda promoting such discrimination.111 This rather imprecisely
worded statute112 has frequently113 been invoked by French Presidents
against small groups on the political fringe,114 though it is clear the
statute could also be applied against major political parties.115 The
highest French administrative court, the Conseil d’Etat, is empowered to
review the President’s action. The court has interpreted the  law
rather broadly. For instance, the court has held that a group need not
pose a threat of violent behavior to come within the law’s purview if, for
example, its platform or published views question the integrity of the
national territory. Accordingly, the Conseil d’Etat has affirmed the disso-
lution of parties and groups based solely on their secessionist goals.116

 Substantive democracy in Canada

Canada can also be labeled a tolerant substantive democracy. A new
Charter on Rights and Freedoms for Canada came into force by act of
the British Parliament in . While section  of the Charter guaran-
tees both freedom of expression and of association, section  provides
that those rights are subject to “such reasonable limits prescribed by law
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as can be demonstrably justified in a free and democratic society.” In the
Oakes case, the Canadian Supreme Court analyzed section  restrictions
through a two-pronged test: () the objective served must be of sufficient
importance to warrant overriding a protected right or freedom; and ()
the means chosen must be reasonable and demonstrably justified.117

Section  has never been invoked to justify restrictions on political
parties, although prior to the enactment of the Charter Canada had
placed severe restrictions on communist party activities, and in  it
declared the Front de Liberation de Quebec an illegal organization.118 During
the Charter era, the controversy most relevant to party restrictions has
been the attempted regulation of so-called “hate speech.” In  the
Canadian Supreme Court heard three cases challenging the constitu-
tionality of statutory provisions criminalizing speech which fosters
hatred against persons based on their group status.119 Following the
Oakes test, the Court first found an overriding societal interest in com-
bating the sense of inequality fostered by hate speech, which, it held
“erod(es) the tolerance and open-mindedness that must flourish in a
multicultural society which is committed to the idea of equality.”120

Second, the Court found the legislative restrictions both reasonable and
justifiable, primarily on the grounds that the hate speech targeted was
“only tenuously connected to the values underlying the freedom of
speech” and its suppression engendered minimal cost to Canadian
democracy.121

The hate-speech decisions would seem clear precedent for the consti-
tutionality of self-protection legislation in Canada. The Supreme Court
has opted for a strongly substantive model of democracy, viewing free
speech as a contingent value which may, at certain crucial moments,
erode rather than enhance fundamental democratic principles.122 Some
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Canadian commentators have argued that suppressing anti-democratic
parties will only increase their allure.123 But this is a question of tactics.
Doctrinally, self-protection legislation in Canada would appear to have
a firm constitutional footing.

 Substantive democracy in India

The Indian Supreme Court is granted the power of judicial review
under Article () of the Indian Constitution, thereby enabling it to
protect the fundamental rights set out in Articles –. One of these
rights is the freedom of all citizens “to form associations or unions,”124

subject to “reasonable restrictions” which are enacted by law “in the
interests of the sovereignty and integrity of India or public order or
morality.”125 As in Canada, the right of association in India is formu-
lated in general terms and applies to political parties as well as to all
other associations. Unlike Canada, however, in India the Supreme
Court has rendered an important decision concerning the prohibition of
political parties.

At issue in the  case, State of Madras v. V.G. Row,126 was an order
issued by the state government of Madras declaring the “Peoples
Education Society” unlawful. The government relied on a  law
which gave it the power, after obtaining the consent of an advisory
board, to declare an association unlawful if in the opinion of a provin-
cial government, it: () interferes or has for its object interfering with the
administration of the law, () does so with regard to the public order, or
() constitutes a danger to the public peace.127 The government argued
that it had obtained information indicating the Society was actively
engaged in helping the banned Communist party.128 The question for
the Court was whether these restrictions met the constitutional require-
ment of reasonableness.

The Indian Court observed that “reasonableness” could not be
defined in the abstract, but must be gleaned from the circumstances sur-
rounding enactment of each restriction. The Court expressed consider-
able reluctance to challenge the judgment of the legislature, since the
people’s elected representatives had clearly found the restrictions reason-
able.129 Nevertheless, the Court struck down the statute because the leg-
islature had failed to provide for sufficient procedural safeguards in the
application of a ban:
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The formula of subjective satisfaction of the Government or of its officers, with
an Advisory Board thrown in to review the materials on which the Government
seeks to override a basic freedom guaranteed to the citizen, may be viewed as
reasonable only in very exceptional circumstances and within the narrowest
limits, and cannot receive judicial approval as a general pattern of reasonable
restrictions on fundamental rights.130

Despite its ultimate holding, the Madras opinion seems to allow for a
wide range of party prohibitions. The Indian Court’s main concern was
ensuring the possibility of judicial review of the factual basis for a ban;
it had little to say about the actual deprivation of rights. Indeed, the
Court’s emphasis on the need for judicial review of the factual basis for
bans is clearly incompatible with holding bans to be unconstitutional in
themselves. In the end, the Indian Court’s approach was a substantive
one. This is confirmed by other decisions of the Court holding that
Parliament’s power to amend the Indian Constitution does not extend
to dismantling fundamental features of the government, such as the sep-
aration of powers or its republican form.131

D Militant substantive democracy: Germany, Israel, and Costa Rica

 Militant substantive democracy in Germany

When the West German Grundgesetz (the “Basic Law,” which is now the
constitution of unified Germany) was drafted in –, two over-
arching factors influenced its content: the fresh memory of the Nazi-
regime and the knowledge that an authoritarian regime was rapidly
consolidating power in the East. These factors are widely seen as having
led to the Grundgesetz containing several provisions described by the
Federal Constitutional Court (Bundesverfassungsgericht) as expressing the
principle of “militant democracy.”132 These include Article (),
according to which several core principles (including that of representa-
tive democracy) are unalterable even by constitutional amendment, and
Article (), according to which all associations whose purposes or activ-
ities violate criminal law or are directed against the constitutional order
may be prohibited.
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A group to which a dissolution order is addressed must challenge the
order in court. If, however, the group is a political party, the dissolution
order is initiated by the federal government filing an application with the
Bundesverfassungsgericht.133 The Court will order dissolution upon a finding
that parties “by reason of their aims or the behavior of their adherents,
seek to impair or abolish the free democratic basic order or to endanger
the existence of the Federal Republic of Germany . . .”134 A similar pro-
cedure appears in Article , according to which individuals may forfeit
certain fundamental rights if they have used those rights to combat the
“free democratic basic order.”

The most important differences between the French and the German
systems lie not in the written law, but in their interpretation and appli-
cation. In post-war France, no association or political party has been dis-
solved without a showing that it either posed a threat of violent behavior
or pursued secessionist goals. In Germany, by contrast, two prominent
and non-violent political parties were declared unconstitutional by the
Bundesverfassungsgericht: the neo-Nazi Sozialistische Reichspartei in ,135

and the German Communist party in .136 In the first case, the
Bundesverfassungsgericht reached its conclusion based exclusively on the
party’s platform.137 In the second, the Court adopted a higher standard
of proof, requiring that the party adopt “a fixed purpose constantly and
resolutely to combat the free democratic basic order” and that it mani-
fest this purpose “in political action according to a fixed plan of
action.”138 This seemingly objective standard, though formulated in
terms of actual danger to the democratic system, does not require evi-
dence of imminent harm. The focus is on a party’s attitude as revealed
by its conduct. Proof of a concrete undertaking to that end, or evidence
of an actual danger to the democratic system, is not necessary.139

The instruments of “militant democracy” continued to play a role in
Germany after the prohibition of the Communist party. In the s,
the federal government brought applications for the forfeiture of funda-
mental rights against two individuals.140 In the s, the principle of
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militant democracy played an important role in a debate over disloyal
public servants.141 In the early s, the rise of right-wing violence fol-
lowing reunification prompted the federal government to dissolve
several organizations under Article () of the Grundgesetz.142 Applica-
tions by the federal government to have several small neo-Nazi organ-
izations dissolved under the party prohibition clause, however, were
rejected by Bundesverfassungsgericht. Because these organizations had not
made serious efforts to seek elected office, the Court held, they were too
insignificant to qualify as political parties.143 However, the Court did not
preclude the possibility that these groups might be dissolved under
Article () of the Grundgesetz.

 Militant substantive democracy in Israel

Like the United Kingdom, Israel does not possess a formal constitution.
However, the Israeli Knesset has passed several so-called Basic Laws
which do not rank higher than ordinary laws but nonetheless possess
some constitutional significance. According to Section A of the Basic
Law on the Knesset, a party “shall not participate in elections to the
Knesset if its objectives or actions entail, explicitly or implicitly, one of
the following: () a denial of the existence of the State of Israel as the
State of the Jewish nation, () a denial of the democratic character of
the state, () incitement to racism.”144

This basic law only excludes political parties from elections and not
from political life altogether. Its essential feature is a loosely phrased test
focusing on the goals or organizing principles of a party. This attitude-
based standard thus mirrors Article () of the German Grundgesetz.
Section A was enacted in response to a  decision of the Israeli
Supreme Court which had found no legal basis for the Israeli Election
Commission having barred two political parties from participating in the
Knesset elections that year.145 When the Election Commission, this time
acting under the new section A, decided to exclude the same two polit-
ical parties from the next elections, the Israeli Court affirmed its
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actions.146 Not unlike the German Bundesverfassungsgericht in the
Communist Party case, the Israeli court focused on party goals as manifested
in concrete actions: it held that in order to meet its burden, the govern-
ment must prove beyond any doubt, and by clear and unequivocal evi-
dence, that () a party has as its dominant and central objective one of
the proscribed goals set out in the statute; and () that it intends to imple-
ment this goal in a concrete manner.147

This standard was held to be satisfied by the right-wing Kach party,
whose objectives and activities were found to be clearly racist in the sense
contemplated by the statute.148 The test was not satisfied by the other
party, which advocated a form of Palestinian nationalism.149 Thus, the
Court seems to have tightened the requirements of the statute by reject-
ing exclusion of a party solely on the basis of its platform.

 Militant substantive democracy in Costa Rica

Costa Rica is an example of a militant democracy which has become
more tolerant over the years. Originally, Article  of its constitution
prohibited “the founding or the activity of political parties which for
their ideological stance, means of action or international connections try
to destroy the foundations of the democratic organization of Costa
Rica, or which act against the sovereignty of the country.”150 The Costa
Rican Parliament, acting on the basis of this rule, outlawed the
Communist party in  by the required two-thirds majority vote.151 In
, however, the formal party-prohibition procedure was abolished by
constitutional amendment. Today, Article  of the constitution grants
citizens “the right to join parties in order to participate in national poli-
tics,” subject to the restriction “that such parties are committed in their
platforms to respect the constitutional order of the republic.”

 Militant substantive democracies in other countries

The laws of several other established democracies also permit restric-
tions on anti-democratic actors. Both the Italian and Spanish constitu-
tions contain clauses prohibiting the reestablishment of the Fascist
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party.152 The Portuguese constitution prohibits all paramilitary associa-
tions which adhere to a Fascist ideology.153 In Finland, a group can only
register as a political party if it demonstrates, by its actions, a respect for
democratic principles.154 Austria makes it a criminal offense to found an
association dedicated to endangering national independence or the con-
stitutionally mandated form of government.155 And the Greek constitu-
tion prohibits the abusive exercise of fundamental rights.156

In addition, the model provided by the German Grundgesetz has been
adopted by several of the new and nascent Central and Eastern
European democracies, including Croatia,157 Lithuania,158 Poland,159

Romania160 and Slovenia.161 In Russia the former Constitutional Court
affirmed President Yeltsin’s dissolution of the Communist party.162

However, in Bulgaria the Constitutional Court refused to declare
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unconstitutional a party supported mainly by the Turkish minority pop-
ulation. This decision is surprising, given that Article () of the
Bulgarian constitution expressly prohibits the formation of ethnically or
religiously based political parties.163

Finally, in a  decision the Inter-American Commission on
Human Rights reviewed a Guatemalan law prohibiting groups or indi-
viduals involved in coups or other extraconstitutional changes in govern-
ment from standing for election. The Commission found that the
principles embodied in the law reflected “a customary constitutional
rule with a strong tradition in Central America.”164

E Conclusion

The foregoing analysis of State practice makes clear that some form of
party prohibition procedure is common to most democratic systems.
Even the systems manifesting a procedural view do not seem inconsis-
tent with Rawls’s observation that “(j)ustice does not require that men
must stand idly by while others destroy the basis of their existence.”165

At the same time, there are substantial differences among these demo-
cratic States in their treatment of extremist political actors.

International norms, which are the subject of the next section, obvi-
ously cannot assimilate all the vast diversity of this national experience.
Yet there are at least two reasons why the variety of State practice just
reviewed need not frustrate the development of international law in this
area. First, we have noted there exists rough consensus at a general level
on the legitimacy of some form of self-protection. This provides impor-
tant common ground for adjudication of individual disputes. As human
rights tribunals evaluate cases in this area, they will begin to give contour
and detail to the general principles already formalized in human rights
instruments by drawing on aspects of various national traditions.

The second reason for hope is precedent. Creating international law
on issues of local concern without reference to the historical tradition of
any one national community is not a problem unique to this area of
human rights: it inheres in every human rights issue with a normative
dimension. The response of human rights law, by-and-large, has been
to work at legitimating certain minimum standards of conduct as
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universal, though at the same time leaving room for local traditions not
inconsistent with guarantees of basic rights. An international regime on
the question of anti-democratic actors may emerge by following the
same pattern.

           
-  

A Substantive democracy in the political covenant and other human rights treaties

Bans on anti-democratic actors find both direct and indirect support in
human rights treaties. All comprehensive human rights instruments
provide that certain key rights, normally deemed essential to effective
political participation, may be restricted when “necessary in a demo-
cratic society.”166 Article  () of the Political Covenant, protecting
freedom of association, provides a typical example of such a provision:

No restrictions may be placed on the exercise of this right other than those
which are prescribed by law and which are necessary in a democratic society in
the interests of national security or public safety, public order, the protection of
public health or morals or the protection of the rights and freedoms of others.

The rights to vote and to be elected are not subject to a “democratic
society” clause; restrictions on these rights are measured by a different
test of reasonableness.

Other provisions of the Covenant address the legitimacy of self-pro-
tection legislation more directly. Article  () of the Covenant provides a
clear manifestation of substantive democratic principles:

Nothing in the present Covenant may be interpreted as implying for any State,
group or person any right to engage in any activity or perform any act aimed
at the destruction of any of the rights and freedoms recognized therein or at
their limitation to a greater extent than is provided for in the present
Covenant.167

Human rights tribunals have issued a number of opinions construing
Article  ()-type clauses and have confirmed their role as a protection
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against erosion of democratic systems from within.168 In a  decision
the UN Human Rights Committee held that organizing a Fascist party
was an act “removed from the protection of the Covenant by article 
thereof.”169 Similarly, the European Court of Human Rights has held
that a virtually identical article of the European Convention was
designed “to prevent totalitarian groups from exploiting in their own
interest the principles enunciated in the Convention.”170 In pursuit of
similar goals, Article  of the Covenant requires States to prohibit prop-
aganda for war and the advocacy of national, racial, or religious hatred.
These clauses suggest that the drafters of these instruments did not share
the proceduralists’ unwavering confidence in the power of open debate
to discredit insidious ideas. Such ideas, these instruments suggest, have
real power and citizens in an open society must in some circumstances
bear responsibility for the potentially destructive consequences of their
advocacy.

B The limits to restrictions on civil and political rights

More difficult than establishing the principle that anti-democratic actors
may be excluded from the electoral process is determining where,
according to human rights law, the precise limits of this power lie.

 The applicable standard

a The abuse clause in context The Political Covenant seems not to contain
any language describing the circumstances in which rights of anti-demo-
cratic actors may be restricted. Article  does not say when the exercise
of some protected rights may be considered “aimed at the destruction
of any of the [other] rights and freedoms recognized” elsewhere in the
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Covenant. It is quite hard to determine, therefore, when exercising the
right to organize a political party would be “aimed at the destruction”
of the right to hold elections. The categorical decisions of the Human
Rights Committee on the (re)establishment of a Fascist party in Italy171

and the European Commission’s decision on the German Communist
party172 would seem to suggest that restrictions of anti-democratic
parties are so clearly permitted by human rights treaties that they need
not be justified by any formula or threshold of proof.

But such an interpretation cannot be correct. If a government were
permitted to deprive a political actor of protected rights merely by
labeling him or her “anti-democratic,” then these treaties would lose
much of their practical effect.173 Many of the Covenant’s provisions,
particularly those regarding freedom of expression and conscience, are
designed specifically to prevent the uncontrolled suppression of politi-
cal dissent based on spurious claims of subversion and “anti-state”
activity. The legal standards set out in the two decisions cited above,
therefore, should not be extended much beyond their factual settings.
Both tribunals were confronted with cases of party prohibitions for the
first time, and in both the outcome was never in doubt: the Italian
Fascist party and the German Communist party had always belonged
to a small group of obvious candidates for prohibition proceedings.
Such parties were indeed the inspiration for clauses such as Article ()
of the Political Covenant.174 It is not surprising, therefore, that both tri-
bunals were concerned primarily with establishing the principle that
exclusions are permissible rather than delineating its contours and pos-
sible limitations.

When confronted with more ambiguous cases, however, tribunals
must move beyond such simplistic interpretations. Article  of the
Political Covenant and its regional equivalents stand in the larger
context of their entire instruments, and must not be interpreted so as to
frustrate the essence of the rights guaranteed. It follows that States
cannot enjoy unlimited powers to exclude political actors under abuse
clauses such as Article . The European Court of Human Rights
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recently adopted this position in a case concerning the prohibition and
dissolution of the United Communist Party of Turkey.175 In its judgment
the Court noted that “an association, including a political party, is not
excluded from the protection afforded by the Convention simply
because its activities are regarded by the national authorities as under-
mining the constitutional structures of the State and calling for the
imposition of restrictions.”176 This does not mean, the Court added, that
“the authorities of a State in which an association, through its activities,
jeopardizes that State’s institutions are deprived of the right to protect
those institutions.”177 Referring to its prior jurisprudence, the Court
explained that “some compromise between the requirements of defend-
ing democratic society and individual rights is inherent in the system of
the Convention.”178 To achieve the correct balance between these two
interests the Court insisted that an application of the abuse clause (Art.
) could only be considered after an examination of whether interven-
tion by the authorities was in accordance with the freedom of associa-
tion and in particular its limitation clause.179

The European Court of Human Rights thus recognized that to inter-
pret the abuse clause in isolation would be inconsistent with important
broader goals of the treaty: to further free expression and association.
This holding, in turn, embodies the general rule of treaty law that a pro-
vision must be interpreted in light of its context and of the treaty’s object
as a whole.180 Under this analysis, the Court’s view of Article  of the
European Convention may be applied to the “reasonableness” clause
limiting the Political Covenant’s right to political participation (Art. )
and the “necessity” clause limiting other associated rights. Of course
such a borrowing of ordinary limitation clauses cannot itself serve to
frustrate the ultimate purpose of Article  of the Political Covenant (or
any other abuse clause), which is to prevent anti-democratic actors from
using protected liberties as a vehicle to realize their goals.

b The standards of reasonableness and necessity What is the nature of these
two alternative standards of review, “necessity” and “reasonableness”?
The difference emerges from a distinction basic to the Covenant as a
whole. As suggested by its title, the Covenant guarantees both “civil”
and “political” rights. Civil rights, such as freedom of expression and
association, are those which guarantee individuals or groups certain
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freedoms from State interference. Political rights, such as the right to free
and fair elections, are those which facilitate participation in public
affairs.181 The difference is not merely semantic, since the Covenant pro-
vides for different types of restrictions in each category. While restric-
tions on most “civil rights” are permitted only if “necessary in a
democratic society,” political rights such as the right to participation in
Article  are guaranteed “without unreasonable restrictions.” The
Covenant’s drafting history suggests that the restrictions clause of
Article  was intended primarily to cover issues of eligibility to vote,
such as age and mental capacity.182 But neither the legislative history nor
the text precludes the use of this clause to evaluate more far-reaching
restrictions on the right to be elected, such as excluding a party from
taking part in elections.

According to this distinction between the “civil” right of association
and the “political” right of standing for election, if a political party is
prohibited only from taking part in elections, such a restriction should
be measured according to the “reasonableness” standard. Strictly speak-
ing, the freedoms of expression (Covenant Article ) and of association
(Covenant Article ) are not at issue, and so neither is the “necessity”
standard. As rights to be free from interference, they do not involve an
affirmative right of participation. If, however, all activities of a political
party are prohibited, both the right of the party’s members to associate
and their freedom of expression would be implicated. Such a measure
would require additional justification under the stricter standard of
“necessity in a democratic society.” 183

This distinction is embodied in the difference between German and
Israeli law.184 In Germany, certain extremist groups may be completely
dissolved and their members prohibited from collectively engaging in
any sort of public debate. In Israel, by contrast, such groups are
excluded only from the electoral process. That both systems can be sup-
ported by rational arguments suggests that the distinction we propose
represents an important value judgment – on which these two legitimate
democratic regimes differ – concerning the capacity of particular dem-
ocratic societies to withstand ideological assault.
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 Refining “reasonable” and “necessary” restrictions

A “necessity” standard proceeds from the assumption that every restric-
tive measure must be shown to be necessary, while a “reasonableness”
standard requires only that the decision not be clearly unjustifiable.185 In
the first case, the State carries a heavy burden of proof to justify its
restrictive measure, while in the second, the party affected by the restric-
tive measure must be able to identify a clearly verifiable error of judg-
ment by the State.

Two factors must be considered, however, which blur this seemingly
bright line between the two standards. First, in human rights law, the
necessity principle is generally mitigated by a “margin of appreciation”
accorded to State parties by international supervisory organs.186 The
scope of the margin depends upon the nature of the activities
involved.187 In the past, the European Commission on Human Rights
has held this margin to be particularly wide with regard to actions which
domestic authorities regard as critical to the prevention of disorder or
crime.188 In its recent judgment concerning the prohibition of the
United Communist Party of Turkey, the European Court seemingly
departed from this approach and emphasized that the clause limiting the
freedom of association, “where political parties are concerned, [is] to be
construed strictly; only convincing and compelling reasons can justify
restrictions on such parties’ freedom of association.”189 Because this is
new law for the European system, one cannot assume the Human Rights
Committee would follow the Court’s lead in a similar case under the
Optional Protocol and narrow the margin of appreciation for its State
parties.

Second, the standard of “reasonableness” may become more rigid
depending on the nature of the right or the type of restriction at issue.
For example, the Human Rights Committee strengthened the “reason-
ableness” standard of Article  of the Political Covenant by introduc-
ing the principle of proportionality in a case in which an individual had,
for political reasons, been deprived of his right to vote and be elected for
fifteen years.190 Although these mitigating factors do not make the two
standards indistinguishable, they do suggest that together they constitute
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a sliding scale which permits certain more or less far-reaching restric-
tions of the rights at issue. The application of this sliding scale must take
place with due regard to the usual practice of democratic States.

This analytical framework suggests the following hierarchy. The most
severe and suspect restriction on the right to free elections is the estab-
lishment of a one-party system.191 The European Court of Human
Rights has recognized that “the free expression of the opinion of the
people in the choice of the legislature . . . is inconceivable without the
participation of a plurality of political parties”192 and the Human Rights
Committee has held that the breadth of restrictions involved in silenc-
ing all organized political opposition renders the one-party State unrea-
sonable per se.193 A less severe type of restriction would exclude from
elections those parties or individuals which pose a threat to the State’s
democratic form of governance. Since Article  of the Covenant
expressly legitimizes action against opponents of democracy, such exclu-
sions are permissible under the less stringent standard of “reasonable-
ness.”194 The total prohibition and dissolution of a political party, on the
other hand, must satisfy a higher level of scrutiny since such a measure
impinges not only on the right to free and fair elections but also on the
freedom of association, a right which is subject to the standard of
“necessity in a democratic society.” The international supervisory organ
applying this formula should confine itself to ascertaining whether the
respondent State exercised its discretion reasonably, carefully and in
good faith. It must also look at the interference complained of in the
light of the case as a whole and determine whether it was “proportion-
ate to the legitimate aim pursued” and whether the reasons adduced by
the national authority to justify it are “relevant and sufficient.” This
includes ascertaining whether the decision was “based on an acceptable
assessment of the relevant facts.”195 This test formulated by the
European Court of Human Rights provides a standard of review that
both allows close scrutiny of the threat posed to a democratic system and

permits international organs a flexible approach to party prohibition
procedures. Because the prohibition of parties involves both a highly
nuanced assessment of local political conditions (a factor militating
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toward deference), and the potential disruption of electoral processes
routinely described by human rights instruments as lying at the heart of
the democratic order (militating toward stricter scrutiny), this test seems
particularly well calibrated. And because it leaves room to consider the
interests and values which are protected by the abuse clause it can also
be applied at the universal level. Finally, because individuals typically
pose less of a threat to the democratic system than organized groups,
restrictions on their rights are appropriately subject to stricter scrutiny.

 Forms of conduct prohibitable by Article 
When does the threat posed by a political party justify the application of
Article ? Since such a measure is subject to a rather high level of scru-
tiny (“necessity”), it might seem appropriate to require that such groups
engage in specific destructive “acts” in order to justify State action
against them. Merely holding anti-democratic opinions would not
appear to be sufficient under this standard. This view finds some support
in the drafting history of the Universal Declaration of Human Rights
and among some commentators.196

The problem with this view is that a number of established democ-
racies have at times considered it necessary to prohibit political groups
or parties based on far lesser showings than a demonstrable threat to
the democratic system. In France, secessionist goals alone were suffi-
cient to ban certain groups.197 In West Germany, a neo-Nazi party was
banned without the government showing that it posed an actual
danger.198 In Israel, certain parties may be excluded from elections if
their goal is primarily to spread racist propaganda.199 In the United
States, the Supreme Court in the s diluted its danger-oriented stan-
dard to such a degree that one can legitimately ask whether it had not
become mainly fictitious.200 On the international plane, the European
Commission of Human Rights has confirmed that the abuse prohibi-
tion clause in Article  of the European Convention would justify the
prohibition of a party merely upon evidence of anti-democratic goals,
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even if it were established that the party would limit its activities to
acquiring power by legal means.201 And the European Court of Human
Rights recently limited its review of Turkey’s ban on the United
Communist party of Turkey to evaluating whether the party’s program
contained anti-democratic goals. Only after the Court found that the
Party () was “not seeking, in spite of its name, to establish the domina-
tion of one social class over the others,”202 () did not describe the
Kurdish people as a “minority,” () made no claim – other than recog-
nition of their existence – that Kurds ought to enjoy special treatment
or rights, and () did not call for Kurdish secession from Turkey, did it
find the prohibition to violate the party’s right of association.203 The
Court made no suggestion that it would only have upheld the ban upon
a showing of dangerousness based on the party’s deeds, as opposed to
its stated goals.204

This practice suggests that a party may reasonably be considered a
threat to democratic institutions based upon () its members holding
anti-democratic beliefs, and () their exhibiting a manifest intent to act
on those beliefs through the vehicle of the party.205 The evidence need
not include the commission of violent acts directed against the demo-
cratic infrastructure. Under this formulation, small parties as well as
large movements that have made significant electoral gains may be
subject to restriction. The legitimacy of this decidedly preemptive
approach, applicable to large and small groups alike, traces its roots to
two aspects of the Weimar experience. First was the mistaken belief on
the part of the political moderates that either Hitler would not pursue
his stated agenda once in power, or that his coalition partners would not
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permit him to do so. Second was the practical impossibility of restrict-
ing or banning the Nazi party after its representation in the Reichstag
jumped from  to  seats in the elections of September , thereby
making it the second largest party in Germany.206

 Procedural limitations

Unfortunately, substantive standards alone cannot ensure that govern-
mental overreaching will not occur, particularly when the State con-
cerned does not allow its citizens to bring individual petitions under the
Covenant’s First Optional Protocol. This leaves significant potential for
abuse which can only be mitigated if a government follows certain pro-
cedural requirements before implementing a banning order.

That procedural steps must be followed is indicated by the practice of
both States and international organs. Each democratic State we have
surveyed provides for judicial review of prohibition decisions.207 The
Indian Supreme Court even declared that a law empowering the govern-
ment to dissolve political organizations would be invalid if it did not
provide for judicial review.208 This requirement is particularly relevant
to the formulation of a global standard, coming as it does from a court
in a developing country with a multiethnic and multireligious popula-
tion. On the international plane, the Human Rights Committee has
already taken a first step toward exercising review powers by imposing a
strict burden of proof on a State that has failed to give clear reasons for
depriving an individual of his or her political rights, including the right
to be elected.209 The European Court imposed similar burdens in its two
Turkish cases.210 Both State and international practice suggest, there-
fore, that party prohibitions are only justifiable under the Covenant if
their validity can be tested before an independent tribunal or other inde-
pendent body. Such an institutional safeguard ensures that the final deci-
sion on a ban will not come from the political branches of the
government, which may have a direct stake in outlawing an opponent.211
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C Potential pitfalls

While we have demonstrated that international law clearly permits party
restrictions under appropriate circumstances, it is equally clear that it
does not encourage such restrictions as the first response of a government
seeking to diffuse the appeal of extremist movements. Groups such as
the German Nazi party and the Algerian FIS have generally struck
responsive chords in societies where citizens – for a variety of reasons –
have lost faith in governing institutions.212 It would seem that the most
fruitful course of action for regimes facing such crises of legitimacy
would be to address these underlying social ills, thereby demonstrating
to their citizens that resort to extremism is unnecessary to achieve real
social change.213

Yet even if an elected regime has taken these steps and the extremists’
appeal persists, there are still a number of reasons for it to pause before
identifying conditions of “necessity” required to permit restrictions on
anti-democratic actors. First, the right to ban certain political parties
carries with it an enormous potential for abuse. Virtually every democ-
racy can point to shameful episodes in its history in which alleged “sub-
versives” – who often espoused legitimate social grievances – were denied
political rights.214

A second problem is determining whether a political movement con-
stitutes a threat to democratic institutions. In a judicial-type inquiry,
absent an overt breach of the peace, clear evidence of an intent to carry
out anti-democratic objectives will be rare and often contradictory.215 Few
parties will call for an outright end to future elections. Others may adopt
the rhetoric of committed democrats as a tactical device.216 Justice Robert
Jackson, concurring in the United States Supreme Court’s upholding of
restrictions on Communist party activity, acknowledged this difficulty:

[to find] that petitioner’s conduct creates a ‘clear and present danger’ of violent
overthrow, we must appraise imponderables, including international and
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national phenomena which baffle the best informed foreign offices and our
most experienced politicians. We would have to foresee and predict the effec-
tiveness of Communist propaganda, opportunities for infiltration, whether, and
when, a time will come that they consider propitious for action, and whether
and how fast our existing government will deteriorate . . . The judicial process
is simply not adequate to a trial of such far-flung issues. The answers given
would reflect our own political predilections and nothing more.217

Third, special care must be taken in the case of newly established
democracies. As the Russian experience suggests, the period immedi-
ately following an emergence from authoritarian rule can be marked by
extreme instability, as various factions vie to create a new political iden-
tity for the State.218 In such situations, two equally powerful, but contra-
dictory arguments can be made regarding the advisability of restricting
anti-democratic actors. One might argue that given the fragility of
newly formed democratic civil societies, and, in particular, the prevalent
distrust of motives among political opponents, to legitimate bans would
simply confirm their mutual suspicions and lead quickly to polarized
societies. On this view, there can be no worse beginning to a democratic
experiment than to allow the first regime to achieve power to begin
banning other actors from the process.

However, one might well argue the opposite. From this perspective,
the boundaries of legitimate political advocacy must be made clear at
the very outset.219 If one believes as a general matter that opponents of
majority rule have no right to participate in the majoritarian process,
then that norm is best established before anti-democratic parties gather
strength. This argument can also be stated on a more theoretical level.
The transition to democracy is often secured only after long struggles
against authoritarian regimes, sometimes taking the form of violent rev-
olution. A right of revolution against oppressive regimes is central to the
Western democratic tradition. Given the legitimacy of revolution once
such regimes have attained power, it would seem anomalous to hold that
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anti-democratic parties cannot be restricted during their ascension to
power when the possibility of their defeat is much greater. From the per-
spective of normative political theory, the former (anti-democratic rev-
olution) would appear to legitimize the latter (restricting anti-democratic
parties) a fortiori.220

Finally, the international community should recognize that choices of
whether to ban anti-democratic parties mark important episodes in a
State’s democratic development.221 Mistakes made in the short term –
arguably the case in the United States with the Smith Act of , the
Subversive Activities Control Act of , and the Communist Control
Act of  – may become valuable negative lessons over time. These
are lessons that the international community is unlikely to impart in any
meaningful fashion by fiat. This view suggests that while the interna-
tional community may define a permissible range of responses to
authoritarian movements, it should not dictate a choice among them.

 

The growing recognition in international law and practice of a demo-
cratic entitlement represents an emerging consensus among States
regarding the nature of a “democratic” society. Given the ideological
and cultural obstacles in the path of reaching such a consensus, it is not
surprising that the earliest points of agreement have been on questions
of procedure: what is a “free and fair” election; must more than one
party participate; must ballots be secret? At first glance, the problem of
dealing with anti-democratic actors might be seen as yet another pro-
cedural question. All electoral systems have rules concerning who may
participate and who may not. This might simply be one more.

But the issue transcends procedure. Whether a political system ele-
vates tolerance above all other values is a fundamental choice that
defines the nature of the polity itself, not simply the rules of engagement
between those who have agreed to compete within its boundaries. The
choice itself generally does not occur at a singular moment in a State’s
history but rather emerges from the tumult of struggles, debates, wars,
and the daily experiences of governing that together create the social
and political identity of a society. These observations might lead one to
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be quite pessimistic about the possibility of agreement on a global legal
standard. The body of this chapter, however, has demonstrated that the
international community is not hopelessly divided on the problem of
anti-democratic actors. Sources of law that include human rights trea-
ties, the decisions of human rights bodies, and the practices of represen-
tative democratic States all point overwhelmingly to a substantive theory
of democracy. Even the United States – which entered reservations to
the Political Covenant’s articles on freedom of expression on the
grounds that they would erode the First Amendment’s tolerance of vir-
tually any political opinion, however dangerous or offensive222 – bears a
legacy of debilitating restrictions on the American Communist party.
The international community would seem to have adopted a substantive
view of democracy as a legal norm.

The substantive view, as we have described it, holds restrictions on
anti-democratic parties and individuals to be legitimate acts of self-pro-
tection. At a minimum, restrictions may be imposed on those who man-
ifestly intend to end future elections in the State. In adopting the
substantive view, the international community has evinced a collective
interest in the maintenance of majoritarianism, a goal intimately con-
nected to its broader protection of all human rights.

International law has developed various mechanisms for separating
actions with normative significance from “mere” politics. Yet here is a
norm that is about politics. It seeks to inject the rule of law into societies
facing challenges to their fundamental institutions by well-organized
extremist groups. Inevitably, even in the most optimistic scenario, the
strict letter of these rules will be tempered to accommodate political exi-
gencies. Bans on parties with substantial followings may cause unrest;
bans on parties with little support may serve as instruments of repres-
sion; and bans of either sort may be enacted based on evidence that is
not much more than speculation. This chapter has been filled with
responses to such prudential concerns. The standards discussed are cal-
ibrated to take account of such potential pitfalls. The necessity of a pro-
cedural check, in the form of an independent review, is also essential if
abuses of the power to exclude anti-democratic actors are to be cur-
tailed.

Yet the question remains of how a norm about politics can stand apart
from politics. It may be that, for the time being, the international com-
munity must recognize that a rule embodying a substantive view of
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democracy – requiring that restrictions on anti-democratic parties be
“reasonable” – may be ignored, or used as convenient cover for repres-
sion. Realistically, the best that the community may hope for is that the
consequences of a decision to ban a party will not result in the collapse
of a State’s democratic system altogether. Using institutional carrots and
sticks to encourage a return to full pluralism may prevent this result.
Through this minimally interventionist route, the international commu-
nity may slowly bring about adherence to the letter of the norms them-
selves.

Intolerant democracies 



 

Whose intolerance, which democracy?

Martti Koskenniemi

In “Intolerant Democracies,”1 Gregory Fox and Georg Nolte discuss the
classical political theory problem of democracy’s self-defense. May
democracies resort to “undemocratic” means to defend their existence?
While I thought the chapter an important piece in the recent stream of
liberal international scholarship, I found myself in a spiral of uneasiness
about the authors’ main theses. Despite their moderate and balanced
argumentative style, something in the authors’ tone of voice, in their self-
positioning was disturbing and conflicted with the apparent neutrality
and detachedness of their arguments.

I am troubled by the initial pairing of the notions of democratic
government and undemocratic opposition on which their chapter relies.
Such a pairing assumes an external view of the particular political con-
flict and fails to grasp the way it appears from the inside, to the partici-
pants involved. For clearly, political passions in the modern age are not
enlisted for struggles for or against “democracy.” If interviewed, all sides
would normally argue their case in terms of democracy – a “true” or
“real” democracy in contrast to the opponent’s distorted view. The
absence of an internal perspective from the authors’ account, however,
bars access to aspects of the participants’ lives that inform their differ-
ing constructions of “democracy.” It is not clear that any understanding
of the conflict is involved – and the risk of imperialism looms large.

The authors think it useful for lawyers to underwrite governmental
policies that seek to defend “democracy” against something that is not
“democracy.” But if both sides are able to argue their case in terms of
democracy, then the conflict will automatically refer back to the contexts
of life from which “democracy” takes these contrasting meanings. At
that point, lawyers may no longer rely on some transparent idea of
“democracy” but must articulate their view in terms of the ideals of



1 Gregory H. Fox and Georg Nolte, “Intolerant Democracies,” Harv. Int’l L. J.  (), p. . Some
references below are to portions of the article that have not been reproduced in Chapter  of
this volume.



the good life that inform their preferred construction, and evaluate it in
relation to what it is beyond the word “democracy” that the government
and the opposition seem to represent. From this perspective, the vocab-
ulary of “democracy” appears as unhelpful to understand the struggle
as it would have been to understand what went on, say, during the
Huguenot wars in sixteenth- and seventeenth-century France. And it
provides no more guidance than does a general commitment to the
good!

This point may become clearer if one reflects upon the dynamics of
political struggle appearing to oppose different conceptions of “democ-
racy” against each other. The authors distinguish two types of democ-
racy – procedural and substantive – from the perspective of how they
are capable of justifying intolerance. But they do not discuss the effects
of such a distinction to the characterization of the government/opposi-
tion relation. At least four different characterizations are opened up,
each of which escapes their simple “democratic versus undemocratic”
dichotomy:
() G procedural v. O substantive
() G substantive v. O procedural
() G procedural v. O procedural
() G substantive v. O substantive.

In each of these four pairs both government (G) and opposition (O)
claim to be waging a democratic struggle because they interpret “true”
democracy as being either procedural or substantive, () and (), or
because they interpret the procedural, (), and the substantive, (), crite-
ria in contrasting ways. I believe that from an internal perspective, this
is how the participants normally view their struggle, or at least how they
formulate their claims when seeking support from the West. In that
search, nobody can afford to claim to replace “democracy” by some-
thing else – making it seem as if it were all about different notions of
democracy.

Neither the authors nor other concerned Western intellectuals in
search of political commitment can (without circularity) privilege con-
ceptions of democracy by further reference to “democracy,” without
already having become involved in the controversy as participants. They
are automatically compelled to present an external ideal, or a principle,
of the good life by reference to which their understanding of democracy
may seem justified. The debate between “us” (international lawyers,
Western liberals) and “them” (Others) turns out to be about whose
democracy to prefer. Appeal to an apparently universal value of
“democracy” obscures the terms of particular struggles. The committed
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lawyer is always called upon to step down from universal principle to a
contextual assessment of the merits of what the government and the
opposition represent. But represent to whom?

The procedural and the substantive conceptions that the authors do
discuss do not exhaust the meaning of “democracy.” Both capture
democracy mainly as having to do with the realization of individual
rights within a political realm (cf., their definition of the substantive con-
ception as “a core of political rights”). Both also leave aside powerful
aspirations that are neither about procedural correctness nor about
political participation, but that stress the primacy of spiritual and eco-
nomic well-being to political rights and the quality of communal life to
individual life-choices.

For example, both government and opposition might claim that the
special care they take to preserve or strengthen existing communal prin-
ciples, or the extraordinary efforts they hope to make to raise the popu-
lation’s well-being, necessitate a temporary setting aside of electoral
procedure and individual rights. And they might argue – particularly for
Western audiences, obsessed with the rhetoric of democracy – that this
in fact exhibits a higher form of democratic rule as it gives effect to
values hierarchically superior to electoral fairness and individualism.
Would such a (traditionalist, communitarian–democratic) government
be allowed to be “intolerant” against a Western-minded modernist
opposition? Should a modernist government limiting its own role to
guaranteeing individual rights in the “public” sphere while opening the
rest of society to market forces be given international support in its strug-
gle against its (traditionalist, say) opposition?

Or imagine the opposite case. A corrupt government ruling over an
uneducated population arranges “periodic elections” in which the voters
in their ignorance always vote in favour of the government. The oppo-
sition calls for suspending the results of the vote and for substantive
reforms in the educational and economic fields. The government refuses
all reform and bans the opposition from publishing its views as “undem-
ocratic” because it does not respect the results of the vote. It is hard to
think that Professors Fox and Nolte’s liberal intuitions would go far in
supporting such a government. But do not these examples require an
(endless) refining of the authors’ original thesis so that its general appli-
cability as a “pro-democratic” political commitment is watered down
into a call for contextual management of far-away societies in reference
to Western-liberal policies?

The difficulties with the word “democracy” are enhanced when the
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authors discuss the international aspects of the problem. When they do
this, Fox and Nolte glide from a rather straightforward definition of
democracy as electoral fairness2 to a much larger and more ambiguous
idea of democracy as “openness, cooperation, and non-violent resolu-
tion of disputes.”3 I have great problems with the character of the
assumed link between democracy and peace. True, if one defines
democracy in the latter terms, it follows tautologically (from “non-
violent resolution of disputes’) that such societies are not prone to make
war. But the problem clearly lies in us (and them) getting there in the first
place! There is an intuitively plausible argument to the effect that the
West has been able to promote peaceful growth (i.e., the conditions of
openness, cooperation and non-violent resolution) only at the expense of
the undeveloped South/East. War has not been absent but has been
externalized – wars by proxy. If so, then the causal link is not between
democracy and peace but between imperialism, development, and
peace – with the implication of underdevelopment and war au delà. But
I do not find it even psychologically credible that the presence of pro-
cedural democracy is proof against war. If scarcity of resources were to
make it necessary for two countries governed by electoral democracy
(instead of the more substantive notion into which the authors glide in
their discussion of the international aspects) to think of a pattern of
dividing up the cake there would be no guarantee against a vote for war
– that much seems suggested by the “Khaki election” in Britain in .

I think the most fundamental problem I had with the chapter, as I
have also with the writings of other liberal internationalists such as
Anne-Marie Slaughter and Ferdinand Tesón, is with the initial position-
ing of the author him/herself, as possessing a transparent view of the
essential meaning of democracy and constructing an argument to
impose it on “them.” Though a common posture in Western societies,
not much of our history of relations with non-Western cultures supports
its beneficiality. The nation-state and its democratic forms may not be
for export as pure form. They may equally well constitute a specific
product of Western history, culture and, especially, economy. Importing
those forms imports (if at all possible) the substance as well. So the prop-
osition that there is an international or universal norm of “democracy,”
“tolerance” or something of the sort that should or may be realized
within existing political communities may in fact be unacceptable
because over- and under-inclusive at the same time, too general to
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provide political guidance and always suspect as a neocolonialist strat-
egy. It is too easily used against revolutionary politics that aim at the
roots of the existing distributionary system, and it domesticates cultural
and political specificity in an overall (Western) culture of moral agnosti-
cism and rule by the market. A generalized defence of exceptional
governmental power – whatever the justification – is unacceptable
because it takes too much for granted the present distribution of wealth
and power in actually existing political communities and their de facto

authorities.
This leaves me with a call not for universal democracy or indeed with

anything “universal” at all. Situations are idiosyncratic and our familiar
procedural and substantive principles can only be applied or negotiated
with those specificities in mind. Their application does not produce
identical consequences in different circumstances. Instead of applying
principles (and then going home), international lawyers could perhaps
develop more concrete forms of political commitment: by engaging us
in actual struggles, both as observers and participants, and by bringing
in a wealth of historical experience but taking the participants’ self-
understanding seriously. As long as international lawyers look at the con-
flict between secular authorities and religious fundamentalists, for
instance, as a general “human rights” or “democracy” matter, we are
unable to reach the historical, moral and political core of the conflict.
We shall remain outsiders with a political bias couched in apparently
neutral or universal language, and intervention will appear ineffective at
best, imperialism at worst. The doctrines and practices of the partici-
pants to social conflict will need to be addressed directly; and when
addressed, the assumption should not be that we remain unmoved by
them.
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Democratic intolerance: observations on Fox and Nolte

Brad R. Roth

The authoritarian German jurist Carl Schmitt once pointed out that “a
philosophy of concrete life must not withdraw from the exception and
the extreme case, but must be interested in it to the highest degree. The
rule proves nothing; the exception proves everything.”1 In seeking to
further specify the purported “emerging international right to demo-
cratic governance,” the authors of “Intolerant democracies,”2 Gregory
H. Fox and Georg Nolte, have grasped the fundamental significance of
the exception: the real meaning of a democratic norm cannot be under-
stood without examining precisely those cases in which democratic
values argue for a suspension of democratic processes. The question is
whether the assertion of a meaningful international consensus on the
“democratic entitlement” can withstand such an examination.

Once a pejorative term in the writings of the most esteemed political
philosophers, “democracy” has in recent parlance been transmogrified
into a repository of political virtues: rule ratified by a manifestation of
majority will (popular sovereignty); orderly mediation of political con-
flict through participatory mechanisms (polyarchic constitutionalism);
individual freedom under the rule of law (liberalism); broad popular
empowerment to affect the decisions that condition social life (democ-
racy, properly so called); et cetera.3 No term can mean so many things and
continue to mean anything, for political virtues do not come in neat
packages. No set of formal procedures can stand above the clash of com-
peting priorities, nor can a cogent theory of democratic “primary
goods” – things everyone wants, regardless of what else anyone wants –
be crafted to avoid controversial choices that arise in the moments of
crisis to which Schmitt referred.



1 Carl Schmitt, in George Schwab, trans., Political Theology: Four Chapters on the Concept of Sovereignty
() (Cambridge, Mass.: The MIT Press, ), p. .

2 Gregory H. Fox and Georg Nolte, “Intolerant Democracies,” Harv. Int’l L.J.  (), p. .
3 I have elsewhere attempted to disentangle these ideas. See Brad R. Roth, “Evaluating democratic

progress,” chapter  of this volume.



The consequence of this indeterminacy is that “democracy” becomes
identified with whichever choice engages our sympathies. All too often,
democracy is equated with freedom and power for those members of
foreign societies who most closely resemble ourselves.

The idea of an emerging right to democratic governance transfers
this problem from the realm of rhetoric to the realm of legality. Once
there, the problem migrates inexorably from the area of human rights
to that of peace and security; the democratic entitlement calls into ques-
tion not merely a regime’s conduct but also its legal capacity to assert,
inter alia, a sovereign people’s rights against foreign intervention. The
ultimate danger is that ideological legitimism, seen most recently in the
form of the Reagan Doctrine, will capture international law. Even a
benevolent ideological legitimism will deprive international law of its
indispensable role as an overlapping consensus among societies that oth-
erwise radically differ on fundamental matters (including, but not limited
to, choices among “democratic” priorities). A less benevolent ideologi-
cal legitimism will make international law the plaything of intervention-
ist powers.

Fox and Nolte deem international law to prescribe a democratic pro-
cedure that “is not an end in itself but a means of creating a society in
which citizens enjoy certain essential rights.”4 They thereby acknowl-
edge the potential for tension or even contradiction between prescribed
procedures and democratic ends, an acknowledgment that leads them
to sympathize with the Algerian coup d’état. Yet in thus purporting to take
a “substantive” view of democracy, they commit themselves to very little
substance, perhaps recognizing that a truly substantive view would
transform the democratic entitlement into precisely the ideological bat-
tleground I fear. They instead slide back into proceduralism by positing
as “primary” among citizens’ essential rights “the right to vote for their
leaders,” the very right they support withholding from the Algerians (as
long as the latter persist in wanting to vote the wrong way).

This does not hold water. If one is to say to the people, in essence,
“The fundamental principle of democracy dictates that you can have
any government except the one the majority of you presently think you
want,” there had better be a more compelling argument for democracy
than that it enables the people to choose. There is nothing intrinsically
valuable about choosing among undesired options. After all, Iran, too,
has elections, with some range of choice. Fidel Castro also famously sub-
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scribes to a theory of democratic choice: “within the revolution, every-
thing; against the revolution, nothing.” Fox and Nolte would not on this
account acknowledge Castro as a democrat. Yet if, as in their quote from
Rawls, “[a] person’s right to complain is limited to principles he
acknowledges himself,”5 on the basis of what principles can they chal-
lenge Castro’s stricture? If their “democracy” would prevent Castro’s
Communist party from coming to power, why cannot his “democracy”
prevent them from ousting his system and foreclosing it as a future
option?

The problem is not that Fox and Nolte are incapable of answering this
question. The problem is that they cannot plausibly answer the question
without relying on propositions about the deeper meaning of a demo-
cratic society, propositions that are both controverted and justly contro-
vertible. Such reliance is at odds with their positivistic claim that the
world community has embraced the democratic entitlement as interna-
tional law. Moreover, while appeals to controverted world views are
appropriate to the realm of moral persuasion, such appeals are inappro-
priate and dangerous where they call into question bedrock principles of
international peace and security, with the prospect that those worldviews
will be foisted on populaces that do not share them.

Dictatorships have frequently in human history been seen by their
subjects to secure very real benefits (e.g., protection against chaos, ethnic
strife, or national disintegration; resistance to foreign penetration and
domination; distributive justice through the disenfranchisement of
entrenched social elites) that might be irretrievably lost by tolerating
organized opposition. Once we (quite appropriately) acknowledge the
legitimacy of intolerance of threats to the substance of democracy as we
understand it, we must concede the prima facie legitimacy of intolerance
of threats to substantive political virtue as others understand it.

The foregoing does not mean that we must, in the name of non-
intervention, stand idly by while thuggish usurpers impose themselves in
the face of a contrary popular will that has been clearly and overwhelm-
ingly manifested (as, for example, in Haiti’s internationally observed
elections). It does not preclude a developing international consensus
about modes of rule that are definitively illegitimate (the Pol Pot regime
comes to mind), nor does it preclude a legal onus on all intolerant
regimes to expose their conduct to international fact-finding and to
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articulate justifications that acknowledge widely shared interpretations
of international human rights instruments. But it does – in accordance
with international law that, to my mind, remains fairly well settled – pre-
clude calling “into question each State’s sovereign right freely to choose
and develop its political, social, economic and cultural systems, whether
or not they conform to the preferences of other States.”6
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A defense of the “intolerant democracies” thesis

Gregory H. Fox and Georg Nolte

Since Koskenniemi and Roth take us to task for a number of positions
we do not hold, it is important to make clear precisely the issue we
address in our chapter. Our analysis centers on regimes that profess
adherence to a system of “genuine periodic” elections. We ask whether
these regimes may restrict the rights of political actors who represent a
demonstrable threat to such a system of electoral choice. Many legal
commentators, especially in the wake of the  Algerian elections,
answer in the negative by arguing that the essence of a fair electoral
system is equal opportunity for competition among all opposition
groups. Our chapter asks whether contemporary international law sup-
ports this view. After an extensive review of international jurisprudence
and State practice we found – subject to important qualifications and
standards of proof – that it does not. The international community has
of late made a sufficient commitment to the creation and strengthening
of electoral institutions for it to find value in efforts at their preservation.
We found little basis for two alternative answers to our question: that
international law has nothing to say to States seeking guidance on
whether restrictions on opposition actors are legal or illegal, or that
States are affirmatively prohibited from imposing such restrictions.

The basis for our answer is neither, as Roth suggests, commitment to
a comprehensive international blueprint of democratic legitimism nor,
as Koskenniemi claims, viewing national political struggles through a
distorting “external” lens that either wholly fails to comprehend how the
parties perceive themselves or selectively accepts the government’s char-
acterization of parties’ “democratic” (or “undemocratic”) nature.
Rather, the basis for our conclusion is the large number of States having
undertaken to hold “genuine periodic” elections by ratifying certain
human rights treaties.1 An extensive repertoire of international practice



1 One hundred forty-four States, for example, have ratified the International Covenant on Civil
and Political Rights, representing approximately  percent of UN membership.



now defines these terms with reasonable clarity. The force of the State’s
legal commitment is equally unaffected by incumbent regimes’ “auto-
coups” which annul the results of elections or, crucially, the sentiments
of voters in electoral majorities or pluralities that they have had enough
of elected government. As in other areas of human rights law, such
actions constitute violations of the norm in question and not evidence
of its non-existence.

Roth’s warning of the dangers of a militant legitimism mistakes our
use of the terms “substantive” and “procedural” democracy for compre-
hensive models of government. He is correct that the “substantive” view
commits one to “very little substance,” but that is only a problem if, in
Schmittian fashion, one is looking for more. We do not seek to fill out a
robust definition of “democracy.” That is an ongoing process in itself
and may even result in emphasis being placed on “spiritual and eco-
nomic well-being” and “communal identifications” (Koskenniemi),
though human rights treaties circumscribe the extent to which political
rights may be minimized. The substantive view commits us only to a
profound and much controverted choice as to whether an electoral
system should be forced to provide the means for its own destruction. We
doubt that any definition of democracy, assuming it included the
holding of elections, could avoid taking a position on this issue.

It is in fact rather surprising that by raising this question we have been
accused of militant legitimism. We would have rather expected a charge
of unacceptable relativism – that we are excessively tolerant of exclu-
sionary regimes claiming to be “democratic.” Indeed, one of our aims
was to remind those States now demanding more “democratic” govern-
ance abroad that they should not ask more of regimes in transition or of
new States than they are or were prepared to accept for themselves in
comparable circumstances. After all, it was these mostly Western States
who were responsible for the “substantive democratic” provisions in
human rights instruments. Taking this position does not represent mili-
tant legitimism but an attempt to ensure that nascent and fragile democ-
racies are treated fairly when it comes to demonstrating their democratic
bona fides, a procedure which, for better or worse, occurs with increasing
frequency in international affairs.

Roth next offers a critique seemingly grounded in American-style pro-
ceduralism, claiming to find little intrinsic value in an electorate forced
to choose “among undesired options.” To this one can make the rather
obvious response that there is certainly intrinsic value for future voters,
who may be denied any opportunity to change their government save
through extra-constitutional means. But more importantly, it is unclear
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why Roth’s argument would compel rejection of our approach. The
most likely alternative to applying international norms on this subject is
that anti-democratic parties will be banned anyway. By encouraging
international bodies to review the propriety of bans there will at least be
an opportunity for the number of bans to be reduced. The same answer
may be given to Koskenniemi’s concern for the self-perceptions of polit-
ical actors involved. The only way to ensure that different self-percep-
tions are in fact considered is to commence a dialogue about these
questions above the national level. This is particularly true of the self-
perceptions of opposition groups, which may be all but lost if discussion
of a ban remains mired in the recriminations of national politics. And
because international bodies do not generally take the initiative in such
dialogues, and do not even provide the primary frame of reference for
determining whether an actor is excludable (it is rather the national con-
stitution), they are unlikely to initiate a “religious war” or to make an
existing conflict more religious than it already has become. Our
approach merely lends legitimacy to demonstrable efforts at safeguard-
ing electoral choice in the terms set out in provisions such as Article 
of the Political Covenant.

It is true, as Koskenniemi argues, that the case for democracies not
fighting each other has not been definitively proven. He may even be
correct that the almost complete absence of wars between democratic
States has much to do with an externalization of their problems in the
form of imperialist adventures or otherwise. Our point, however, is that
it is at least as legitimate for international human rights treaties to
assume (as they appear to do) that a connection exists between democ-
racy and peacefulness and to devise their rules accordingly. As long as
this assumption has not been shown to be invalid, it may properly be
considered in the process of interpretation.

Koskenniemi posits a number of scenarios designed to engage one’s
sympathies for a banned opposition group – in other words, hard cases.
Yet these cases are offered less to illustrate the inadequacy of the legal
standards we propose than to suggest the essential futility and even dan-
gerousness of any universal norms in this area. To this we can only
respond that even if international law is “unable to reach the historical,
moral, and political core of the conflict” it shares this property with
almost any form of law. As we understand it, international law in this
field does not prejudge most aspects of national political struggles and
has the limited function of addressing only certain forms of unaccept-
able conduct which the international community has deemed unworthy
of even the noblest political goals.
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Thus, in the chapter we take care to point out that the norms appli-
cable to evaluating restrictive measures would be largely borrowed from
established human rights jurisprudence. In our view, human rights law
would grant governments the “margin of appreciation” they enjoy else-
where, though nonetheless requiring that they () make a demonstrable
case that the excluded actor presents a danger to the continuance of
regular elections, and () ensure that the ban is reviewable by a national
court and, to the extent provided for in a human rights instrument, by
an international body as well.

On the basis of these standards, we would not (to take Roth’s case)
accept Castro’s Cuba as “democratic” in the sense contemplated by the
Political Covenant as long as a multiparty system does not exist and elec-
tions are not otherwise “genuine” along the lines of relevant UN stan-
dards. On the other hand (to take Koskenniemi’s case), if an elected but
traditionally minded regime established a prima facie case that an oppo-
sition group perceiving itself as “Western-minded” would do away with
the principle of genuine and periodic elections – perhaps because this
party considers the voters not to be sufficiently enlightened in the short
run – it could well convince an international body of the legitimacy of
a ban. Even if it could not make such a case, the traditionally minded
regime still retains vast legislative powers “to preserve existing commu-
nal identifications.”

Despite raising these issues on the legal merits, both Roth and
Koskenniemi end up as legal agnostics, denying the propriety of norma-
tive approaches to issues of “democracy.” In the post-Cold-War era, we
regard this view to be as extreme as self-righteous democratic legitimism.
International law is no longer blind to the nature of national political
systems. During the Cold War such blindness was more convincingly jus-
tified because a consensus was lacking on the minimum requirements of
genuine elections. Now that such a consensus is emerging, the discussion
among international lawyers must change its level of abstraction. It is
still inappropriate to proclaim a universally applicable blueprint of
democracy. But certain essential elements of what a “democracy” may
or may not do have begun to emerge. We are now in a period of transi-
tion. Such periods are disquieting and often provoke demands for radical
simplification in the form of too much or too little law. In our view, the
more appropriate response to a process of gradual change is to ground
any generalizations or prescriptions firmly in international practice.
This was the purpose of our chapter.
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Democracy and accountability: the criss-crossing paths of

two emerging norms

Steven R. Ratner*

The blossoming of concern for human rights by a broad spectrum of
States since the end of the Cold War has assumed both a proactive and
reactive posture. On the one hand, governments around the world,
responding to the desires of their people for a full participatory role in
deciding their nation’s future, have moved toward adoption of demo-
cratic forms of governance. At the same time, the resulting new regimes
and their constituencies have been forced to reckon with the legacy of
authoritarian systems or civil wars and to devise the proper way to hold
accountable those who have violated human rights. Thus, demands for
and attempts to create democracy and accountability have become
central forces in our millennial era. Both developments constitute an
attempt to deepen the meaning of human rights beyond the notion of
protections from specific abuses, to include a system of governance that
will prevent abuses in the future and that will effectively respond to those
in the past.

By democracy, I mean, as do others in the volume, liberal or consti-
tutional democracy – a political system with governments elected by
popular majority, and with the rule of law enshrined to protect those not
in the majority.1 Accountability refers to a process for holding individu-
als personally responsible for human rights abuses they have committed.
These two trends, of course, are not merely political, but profoundly
normative in two senses. First, claims for both democracy and account-



* I appreciate comments from Sarah Cleveland, Gregory Fox, Priscilla Hayner, Samuel Issacharoff,
Douglas Laycock, John Robertson, Naomi Roht-Arriaza, Brad Roth, and David Wippman. I
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1 See Carl Cohen, Democracy (Athens, Ga.: University of Georgia Press, ), pp. –; Carlos
Santiago Nino, The Constitution of Deliberative Democracy (New Haven, Conn.: Yale University Press,
), pp. –; Yash Ghai, “The Theory of the State in the Third World and the Problematics of
Constitutionalism,” in Douglas Greenberg et al., eds., Constitutionalism and Democracy: Transitions in
the Contemporary World (Oxford University Press, ), pp. –.



ability build upon a core of conventional and customary human rights
law that guarantees all persons certain basic freedoms by obligating
States to respect those rights. Advocates for each thus work from a tra-
dition stretching back to the Universal Declaration of Human Rights.2

Second, democracy and accountability are increasingly advocated not
simply as good ideas for promoting human dignity, but as human rights
themselves, or, contrariwise, duties upon States. Democracy creates a
duty to provide a certain form of government; and accountability
imposes duties to bring individuals to some form of justice for human
rights abuses.

But the normative firmness of these claims remains a subject of great
debate. In the case of democracy, some international organizations and
States invoking the term are increasingly viewing it as a duty and not just
good policy; others disagree.3 Actors referring to accountability share far
less of a consensus regarding its normative nature.4 International law’s
requirements concerning, for instance, whether to prosecute or pardon,
establish a truth commission, or dismiss human rights offenders from
office remain in many respects uncertain. The degree to which the law
should countenance different responses to crimes of a prior regime and
those of the current government is also open to debate. In this sense,
both norms are inchoate, but accountability seems especially so.

The relationship between these two putative norms is now assuming
great significance, though it remains analytically unexamined. In an
important sense, these two norms ask a State to undertake two very
different courses of action. A claimed norm of democracy asks it to
make organizational, systemic change in the functioning of the polity –
to end authoritarian rule and be governed by electoral results and the
rule of law. Those demanding accountability, on the other hand, ask a
State to focus specifically on a set of individuals, to ensure that those who
have abused face the consequences of their actions. The tension
between the two claims becomes most pronounced when each norm
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seems to pull a State in different and perhaps even opposite directions.
Most notably, how are States undergoing a transition to democracy –
and thus attempting to fulfill that norm – to respond to a claim that
members of the prior regime, e.g., a military junta, be held to account
for their atrocities if they believe that will compromise the success of that
transition? If these duties are found to conflict, the potential for norma-
tive incoherence – and thus irrelevance of international law – runs high.
The issue is hardly theoretical and has occupied the political conscious-
ness of societies in Latin America, Eastern Europe, Africa, and Asia.

This chapter, then, seeks to inquire into the interaction of these two
contemporary normative and political developments. After reviewing
the progress of international attempts to hold individuals responsible for
violations of human rights (section ), I then examine the unique nature
of political transitions – contemporary laboratories in which democracy
and accountability play an intertwined role in State decision-making
(section ). The chapter then considers the state of international law
concerning the purported duty of accountability (section ). It then
ponders the interaction between the democracy and accountability in
terms of potential conflicts or compatibilities (section ). I conclude
(section ) with an attempt to circumscribe accountability within a
framework that renders it both normatively viable and harmonious with
the growing consensus on participatory government.

        

A The increased concern of international law

International law had little to contribute on this issue for most of its
history. As defined by the positivist school that dominated the field
from the late eighteenth century, international law exclusively governed
relations between States, with individuals at best the third-party bene-
ficiaries. The notion that the law would govern behavior of govern-
ments vis-à-vis their own citizens, let alone prescribe accountability for
individuals for violations of such norms, was anathema to the entire
exercise.5 The only areas that addressed violations of individual rights
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by governments concerned actions by governments against citizens of
other States, as covered by the law of State responsibility for injury to
aliens, and the laws and customs of war.6 Thus, by early this century,
the Law of the Hague had placed limits on methods of warfare, while
the Law of Geneva imposed duties toward enemy civilians and soldiers
no longer engaged in battle.7 But the law of war traditionally was silent
as to the consequences for individuals who violated it, leaving some
States to develop domestic codes punishing violations of the laws of
war.8

The silence of international law regarding the consequences for gov-
ernment-sponsored abuses of human rights began to change after the
First World War, and even more so after World War II. This change in
the law flowed directly from the new scale of destruction brought about
by these global conflagrations and manifested itself in two ways: first, the
beginning of a trend suggesting that international law should prescribe
some individual accountability for violations of the laws of war; and
second, the evolution of international human rights to prescribe limits
upon a government’s conduct toward its own citizens in peace and war.
These two trends would eventually marry in the Nuremberg trials and
their aftermath.9

With respect to accountability, following World War I, the Allies
created a fifteen-member commission to look into war crimes. In its
report to the  Preliminary Peace Conference, the majority of the
commission found that the Central Powers had committed numerous
acts “in violation of established laws and customs of war and the
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Charter of the International Military Tribunal, in Agreement for the Prosecution and
Punishment of the Major War Criminals of the European Axis, Aug. , , Art. (a), [ Stat.
, ,]  UNTS ,  [hereinafter IMT Charter].



elementary laws of humanity,”10 and the Allies eventually inserted into
the Treaty of Versailles three articles providing for the punishment by
Allied military tribunals of persons accused of violating the laws and
customs of war.11 However, the Allies never held any trials, accepting a
small number of trials by the German government, and developments
in the law of war did not substantially move toward individual account-
ability.12

The watershed for the principle of individual accountability for
human rights abuses was the exercise undertaken by the international
community following the previously unimaginable atrocities of World
War II, particularly the Holocaust. The creation of the International
Military Tribunal (IMT) at Nuremberg and the related war crimes trials
evinced a decision by the Allies that officials bear personal responsibil-
ity for outrageous conduct toward their own citizens and foreigners
during wartime. As a result, the IMT Charter provided for individual
criminal responsibility for violations of the laws and customs of war, as
well as other egregious acts in connection with the war encompassed
under the rubric of “crimes against humanity.”13 The IMT Charter also
eliminated the defenses of superior orders, command of law, and act-of-
state immunity, thereby subjecting even heads of State to liability for
criminal violations. These same crimes and principles appeared in the
Charter of the Tokyo Tribunal and in Control Council Law No. ,
which governed the US prosecution of many Nazis below the level of
those tried by the IMT.14

Nuremberg had at least three jurisprudential progeny concerning
the protection of individuals. First, it paved the way for the Inter-
national Committee of the Red Cross to lead the effort to codify the
law of armed conflict, dubbed international humanitarian law, anew in
the  Geneva Conventions and, later, the  Protocols thereto.15
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Second, although the IMT Charter, strictly speaking, addressed atroc-
ities only in connection with the war, Nuremberg proved a springboard
for the development of international human rights law generally, and
the new United Nations took the lead in drafting an international bill of
rights.16

Third, and most significant for our purposes, Nuremberg laid the
groundwork for further formulation of international law on individual
criminal responsibility for violations of international humanitarian and
human rights law.17 For violations of the law of armed conflict, the
Geneva Conventions and Protocol  included provisions for individual
culpability for certain war crimes and obligated States to prosecute
offenders.18 Outside of war, the first effort to criminalize human rights
atrocities was the negotiation and conclusion of the Genocide
Convention in . Significant effort to create a comprehensive regime
of individual criminality began in , when the UN’s International
Law Commission sought to draft a Code of Offenses against the Peace
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16 This would eventually include: the Universal Declaration of Human Rights; the Convention on
the Prevention and Punishment of the Crime of Genocide, Dec. , ,  UNTS  [here-
inafter Genocide Convention]; the International Covenants on Civil and Political Rights and on
Economic, Social and Cultural Rights, Dec. , ,  UNTS  [hereinafter ICCPR]; the
International Convention on the Elimination of All Forms of Racial Discrimination, Mar. ,
,  UNTS ; the Convention on the Elimination of All Forms of Discrimination
Against Women, Dec. , ,  UNTS ; the Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment, Dec. , ,  UNTS  [here-
inafter Torture Convention]; and the Convention on the Rights of the Child, Nov. , , GA
Res. /, UN GAOR, th Sess. Supp. No. , p. , UN Doc. A// ().

17 As stated by the UN War Crimes Commission in , the IMT Charter:

presupposes the existence of a system of international law under which individuals are
responsible to the community of nations for violations of rules of international criminal law,
and according to which attacks on the fundamental liberties and constitutional rights of
peoples and individual[s]. . . constitute international crimes not only in time of war, but also,
in certain circumstances, in time of peace.

See United Nations War Crimes Commission, History of the United Nations War Crimes Commission
and the Development of the Laws of War (HMSO, ), pp. –.

18 See, e.g., Geneva Convention , Art. , [ UST, p. ,]  UNTS, p. .



and Security of Mankind that would include certain egregious violations
of human rights. But this process has staggered along slowly; after com-
pleting a draft in ,19 the ILC suspended work until  and, after
thirteen more years of debate, completed a new draft code in 
whose future remains uncertain.20

Beginning in the s, States concluded conventions on peacetime
crimes beyond genocide, notably torture and disappearances, that held
individuals responsible and required States to prosecute them.21 And
various UN- and regional-treaty bodies interpreted human rights con-
ventions to create various duties upon States regarding accountability.22

The s marked a renewed interest in international criminal tribunals
as a means of enforcing individual accountability. First, the atrocities
committed in the former Yugoslavia and Rwanda goaded the UN
Security Council to create two ad hoc tribunals to try individuals.23 These
developments, in turn, heightened attention among the UN’s members
to the need for a permanent international criminal court. After the ILC
drafted a statute for such a court, States met to negotiate the details of it
from  to , concluding a treaty for this purpose at a June 
Rome conference.24

Second, the transition from autocratic rule to democracy in numer-
ous countries, beginning in South America but extending to Eastern
Europe and parts of Africa, Central America, and Asia, has caused new
governments to devise strategies for coming to terms with the human
rights abuses of prior regimes and, in some cases, guerrilla opposition
groups. In most cases in which States have decided to seek accountabil-
ity, they have charted their own course under domestic law, creating
mechanisms tailored to their individual circumstances. This pattern has
led to criminal trials, truth commissions, purging of former officials from
office, and civil suits against abusers.
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19 Draft Code of Offenses Against the Peace and Security of Mankind, in Report of the
International Law Commission to the General Assembly UN Doc. A/ (), reprinted in
[II] Y.B. Int’l L. Comm’n, pp. , .

20 Report of the International Law Commission on the Work of its Forty-Eighth Session, UN
GAOR, st Sess., Supp. no. , p. , UN Doc. A// (); GA Res. /, UN GAOR,
st Sess., Supp. no. , p. –, UN Doc. A// ().

21 Torture Convention; Inter-American Convention on the Forced Disappearance of Persons, June
, ,  ILM  (). 22 See infra text at notes –.

23 SC Res. , UN SCOR, th Year, Res. and Dec., p. , UN Doc. S/INF/ (); SC Res.
, UN SCOR, th Year, Res. and Dec., p. , UN Doc. S/INF/. See also John M. Goshko,
“US asks UN for Khmer Rouge Tribunal,” Washington Post (May , ), A.

24 Rome Statute of the International Criminal Court, July , , UN Doc. A/CONF. /, 
ILM  ().



B Liability norms and accountability norms

The result of this process, then, is a set of what might be termed both
liability norms and accountability norms regarding human rights atroc-
ities – what Agnes Heller has called “genuinely heinous crimes” that are
“manifestations of evil.”25 The liability rules create State responsibility
if a State fails to abide by treaties and customary law requiring it to
respect certain basic rights in peace and war.26 The accountability rules,
on the other hand, apply directly to persons and engender individual
criminal responsibility for certain especially egregious harms against
human dignity. Not all liability rules correspond to accountability rules,
for many violations of human rights and humanitarian law create only
State and not individual responsibility.27 Rather, in order for a breach of
international law to entail such accountability, the international commu-
nity must share a consensus on the gravity of these offenses and appro-
priate means of enforcement.28

For certain norms defined by treaties, the liability rules and account-
ability rules are quite clear. For example, the Genocide Convention
creates State responsibility for a State’s failure to prevent genocide on its
territory and individual accountability insofar as it declares genocide to
be an international crime. Its obligation on States to try persons com-
mitting genocide on their territory gives rise to both State and individ-
ual responsibility.29 Greater disagreement obtains over the scope of
customary law on these questions. Customary law recognizes certain
human rights obligations on all States;30 and it recognizes individual
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25 Agnes Heller, “The Limits to Natural Law and the Paradox of Evil,” in Stephen Shute and Susan
Hurley, eds., On Human Rights: The Oxford Amnesty Lectures (New York: Basic Books, ), pp. ,
.

26 State responsibility is generally civil in nature (as opposed to criminal) in that it entails certain
duties of reparation on the part of the State. See, e.g., Rosalyn Higgins, Problems and Process:
International Law and how we use it (Oxford: Clarendon Press, ), p. ; Nguyen Quoc Dinh,
with Patrick Daillier and Alain Pellet, eds., Droit International Public, th edn. (Paris: Librairie
Générale de Droit et de Jurisprudence, ), p. .

27 See Secretary-General of the United Nations, The Charter and the Judgment of the Nürnberg
Tribunal (UN, ), pp. –, UN Doc. A/CN./, UN Sales No. .V.. Cf. United States
v. Lanier,  US  () (limiting scope of criminal statute permitting prosecutions for vio-
lation of any constitutional rights).

28 M. Cherif Bassiouni, “The Proscribing Function of International Criminal Law in the Process
of International Protection of Human Rights,” Yale J. World Pub. Ord.  (), pp. ff, at pp.
–; Wright, “The Scope,” pp. –.

29 Genocide Convention, Arts. , ,  UNTS, pp. –.
30 Barcelona Traction, Light and Power Co. (Second Phase) (Belg. v. Spain),  ICJ , p.  (Feb.

); see generally Symposium, “Customary International Human Rights Law,” Georgia J. Int’l Law
 (–), p. .



accountability for certain acts – war crimes, genocide, crimes against
humanity, torture, and slavery – at least insofar as it accepts the right of
all States to criminalize them and prosecute anyone committing them
(universal jurisdiction).31

But the harder question remains determining the intersection of these
two norms, i.e., where does international law impose a liability rule on
States to provide for individual accountability? Certainly, it does not
follow that, simply because the law recognizes State responsibility for
violations of human rights, that States are obligated to punish people
who commit those abuses;32 nor does an obligation to punish follow from
individual accountability for certain human rights atrocities.33 Instead,
an independent search must be undertaken for the scope of these duties.
In so doing, however, we must take care as to what is meant by account-
ability. A duty of criminal accountability would require States to prose-
cute offenders; a duty of non-criminal accountability would mean a
lesser duty to hold abusers responsible through, for instance, civil suits
by victims, naming by a truth commission, disqualification from office,
and other mechanisms.34

The easiest starting point for this search are the treaties addressing
specific international crimes, for they create what I would term specific
duties of criminal accountability by explicitly requiring parties to pros-
ecute offenders for crimes. The  Forced Labor Convention and 
Genocide Convention require parties to punish for crimes committed on
their soil;35 the  Geneva Conventions and Protocol , the 
Torture Convention, and the  OAS Convention on Disappearances
require parties to extradite or punish offenders for crimes committed
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31 Steven R. Ratner and Jason S. Abrams, Accountability for Human Rights Atrocities in International Law:
Beyond the Nuremberg Legacy (Oxford: Clarendon Press, ), pp. –.

32 See, e.g., José Zalaquett, “Confronting Human Rights Violations Committed by Former
Governments: Principles Applicable and Political Constraints,” in State Crimes: Punishment or
Pardon (Queenstown, Md.: Aspen Institute, ), pp. , –; Ruti Teitel, “How are the New
Democracies of the Southern Cone Dealing with the Legacy of Past Human Rights Abuses?”
(paper presented to Council on Foreign Relations, May , ), excerpted and reprinted in Neil J.
Kritz, ed., Transitional Justice (Washington, ..: United States Institute of Peace Press, ), vol.
, pp. , .

33 See Ratner and Abrams, Accountability, supra note , p. . The reverse, however, would follow
under a broad view of individual accountability, i.e., that a duty to punish would create individ-
ual accountability. See ibid. pp. – (defining individual accountability as occurring if the global
community intends through a variety of strategies to hold individuals directly responsible).

34 For an excellent compilation of the literature on these mechanisms, see generally Kritz, ed.,
Transitional Justice, supra note , vol. , pp. –, –.

35 June , , as modified by the Final Articles Revision Convention of the International Labor
Organization, Art. ,  UNTS , ; Genocide Convention, Art. ,  UNTS, p. .



anywhere;36 and the  Slavery Convention and  Apartheid
Convention appear to take the strongest approach of requiring all
parties to prosecute (not merely prosecute or extradite) for the crimes
regardless of their place of commission.37 Beyond these treaties,
although there seems little doubt that customary law permits all States
to prosecute for these crimes regardless of their situs or the nationality
of the offender or victim, it is difficult to determine the extent to which
the law obligates all States to do so.38

In addition to these treaties on specific crimes, it bears brief mention
that certain conventions to address specific civil conflicts have included
provisions regarding individual accountability. Most notable are the
Dayton Accords’ pledges of cooperation by the Bosnian parties with the
work of the UN’s criminal tribunal for the former Yugoslavia and the
exclusion of indicted fugitives from positions of authority in Bosnia;39

the Cambodia settlement Accords’ requirement on Cambodia to under-
take its obligations under relevant human rights instruments, which
would include the Genocide Convention’s duties to prosecute;40 the El
Salvador peace Accords’ creation of a truth commission and somewhat
watered-down pledge to end impunity;41 and the Guatemala peace
Accords’ commitment upon the government to criminalize disappear-
ances and extra-judicial executions.42 These treaties do oblige the parties
to undertake various forms of accountability, though none contains an
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36 Geneva Convention , Art. , [ UST, p. ,]  UNTS, p. ; Torture Convention, Art.
(),  UNTS, p. ; Inter-American Convention on the Forced Disappearance of Persons,
Art. ,  ILM, p. .

37 Supplementary Convention on the Abolition of Slavery, the Slave Trade, and Institutions and
Practices Similar to Slavery, Sept. , , Arts. ,  [ UST , –],  UNTS , ,
; International Convention on the Suppression and Punishment of the Crime of Apartheid,
Nov. , , Arts. -,  UNTS , .

38 Ratner and Abrams, Accountability, supra note , p. . See also Diane F. Orentlicher, “Settling
Accounts: the Duty to Prosecute Human Rights Violations of a Prior Regime,” Yale L.J. 
(), pp. , –, –.

39 See General Framework Agreement for Peace in Bosnia and Herzegovina, Bos.–Croat.–Serb.,
Dec. , , Art. , Annex  (Constitution) Art. (),  ILM , ,  ().

40 Agreement on a Comprehensive Political Settlement of the Cambodia Conflict, Oct. , ,
Art. (),  ILM ,  (). See also Steven R. Ratner, “The Cambodia Settlement
Agreements,” Am. J. Int’l L.  (), pp. , .

41 Mexico Agreements, Commission on the Truth, in El Salvador Agreements: The Path to Peace
(UN, ), p. , UN Pub. No. DPI/––May –M; Peace Agreement, Jan. ,
, Art. , ibid. p.  (referring the issue of impunity to the Commission on Truth “without
prejudice to the principle . . . that acts of this nature . . . must be the object of exemplary action
by the law courts so that the punishment prescribed by law is meted out to those found respon-
sible”).

42 Comprehensive Agreement on Human Rights, Dec. , , Art. ,  ILM ,  ()
[hereinafter Guatemala Human Rights Agreement].



explicit and unequivocal obligation on the parties to punish certain
offenses.

Yet the current debates over accountability tend to be defined not so
much in the narrow terms of prosecution for specific crimes recognized
under international law, or even the duties in the context of certain
parties to peace accords, but, rather, in terms of what I will term a gen-
eralized duty of criminal accountability for atrocities as defined above.
The distinction is more than academic. For example, a summary execu-
tion or severe physical harm outside of armed conflict that is not part of
a pattern constituting genocide or crimes against humanity is not, at the
present time, an international crime under any treaty.43 Yet proponents
of a generalized duty would certainly regard such a duty as requiring a
State to punish those committing summary executions. The debate thus
concerns whether all serious human rights abuses must be prosecuted.
And it has assumed special significance today in States undergoing tran-
sition to democracy – States that seem ready to embrace human rights
norms but are reluctant to judge prior regimes too harshly.

       

Arguments about a duty of accountability resonate quite differently
across the planet. We might divide the world into three groups of States
with regard to their confronting accountability for human rights abuses.
First are authoritarian States where governmental officials regularly
order or commit serious human rights abuses. To them, the debate may
seem amusing, for they have no intention of punishing abusers unless
forced to do so by outside pressure. Second are States with overall good
human rights records. They too are likely to ignore claims of an inter-
national duty to prosecute serious human rights abuses, but for the
totally opposite reason. These governments are committed to prosecut-
ing them in principle (though they may let abuses fester in fact);44 serious
abuses tend to be the exception rather than the rule and thus easier to
address; and popular opinion, to which the government is sensitive, will
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44 See, e.g., Report of the United States of America to the Human Rights Committee, August ,
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often not tolerate impunity.45 The latter group of States are, to a fault,
all States we would regard as liberal or constitutional democracies. For
them (and for me, for that matter), democracy’s emphasis on the rule of
law necessarily implies punishment for serious human rights abuses.
Indeed, it is part of the definition of modern democracy. They can
ignore the debate because they already largely comply or are at least
committed to complying with any norm that might be asserted.

It is a third group of States for whom the accountability debate has
the most meaning and whose experiences also enrich the debate itself.
These States are, in essence, moving from the first group to the second.
Contrary to popular understanding, this third group encompasses not a
narrow group of States who have announced their commitment to
democracy and are only dealing with the prior regime. Rather, it com-
prises a broad range of States, from mildly authoritarian regimes hoping
to make steps toward the rule of law, to states with democratically
elected governments and a professed commitment to a future rule of law.
It would also include those trying to end civil wars, as those conflicts
manifest the incompleteness of democracy in that people are not settling
their disputes through democratic processes.46 For these societies, the
debates over accountability assume the greatest relevance, and these
arguments often become intertwined with discourses about the norma-
tive nature and desirability of democracy. They thus form the labora-
tory for those seeking to understand the relationships between these two
phenomena of our contemporary world.

What makes these transitional situations so special for evaluating these
two possibly emerging norms? First and most generally, these States have
to look forward and backward at the same time. In seeking democracy
– rule of the people and the rule of law – for the future, they wish to
place the past behind them, but they ask legitimately whether the most
extreme form of that action – impunity – will promote or detract from
their vision for a better future.47 If holding individuals accountable for
human rights abuses forms part of the rule of law and thus democracy,48

 Democratization and conflicting imperatives

45 See, e.g., Barry James, “Belgium’s Confidence Crisis is Deepening,” Int’l Herald Trib. (Sept. ,
), p.  (public outcry over improper investigation of murders of children).

46 See Joseph A. Schumpeter, Capitalism, Socialism and Democracy (New York: Harper and Row, ),
p.  (democracy exists where “individuals acquire the power to decide by means of a compet-
itive struggle for the people’s vote”).

47 See generally Tina Rosenberg, The Haunted Land: Facing Europe’s Ghosts after Communism (New York:
Vintage, ), pp. –.

48 Cf. James G. March and John P. Olsen, Democratic Governance (The Free Press, ), pp. –
(political accountability of officials, including subjection to sanctions, as part of democracy).



these States are essentially deciding whether abstaining from account-
ability for the past, and thus from a fuller expression of democracy, will
promote that fuller democracy in the long term.

Second, not only do those who have committed the abuses remain in
a nation’s midst but, in many situations, they retain some form of formal
or informal power.49 The transitional regimes may claim publicly or pri-
vately that only impunity will prevent the return of the military regime
(e.g., Chile, Uruguay, or Argentina), or simply have agreed to include in
their midst parties that committed abuses (e.g., Mozambique, South
Africa). The linkage between democracy and accountability is not
merely about a relationship between the past and the future, but one that
immediately implicates the present and the status of the transition.

Third, regardless of the power of those who committed the abuses,
the rule of law is not yet fully in place in such societies. This creates a
question in the mind of the elites and populace of such States as to
whether accountability can be achieved in a way that respects the rule
of law and is not simply revenge.50 The judicial system may lack crucial
indicia of fairness and might be institutionally incapable of judging a
potentially very large group of targets.51 The trials of leading officials
and lustrations of a broader group of supporters of the ancien régime have
highlighted this issue.52

         

A Treaty-based law

Most debate among States, NGOs, and observers over a generalized duty
stems from a vacuum in treaty law – namely the absence of any specific
obligations in the key universal human rights accord, the International

Democracy and accountability 

49 See, e.g., Samuel P. Huntington, The Third Wave: Democratization in the Late Twentieth Century
(Norman, Okla.: University of Oklahoma Press, ), p.  (distinguishing between “transfor-
mations,” “replacements,” and “transplacements”); Zalaquett, supra note , “Confronting
Human Rights Violations,” pp. – (six forms of transition); Carlos Nino, Radical Evil on Trial
(New Haven: Yale University Press, ), pp. –. For a comparison of three cases, see David
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Violations: the Chilean Case After Dictatorship,” Notre Dame L.R.  (), pp. , –.

50 See Luc Huyse, “Justice after Transition: on the Choices Successor Elites Make in Dealing with
the Past,” Law and Social Inquiry  (), pp. , –. See also Ruti Teitel, “Transitional
Jurisprudence,” Yale L.J.  (), pp. , –.

51 See Ratner and Abrams, Accountability, supra note , p.  (four minimal criteria for fair judicial
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Example of Rwanda,” Afr. J. Int’l and Comp. L.  (), p. .

52 See Rosenberg, The Haunted Land, supra note , pp. –.



Covenant on Civil and Political Rights (ICCPR), that a State prosecute
and punish abusers of human rights. Rather, the Covenant contains only
less precise obligations, notably those to “respect and ensure to all indi-
viduals within its territory and subject to its jurisdiction the rights recog-
nized [therein],” and to provide “an effective remedy,” language echoed
in the European and American Conventions on Human Rights.53

But while the treaty texts lack a generalized duty of accountability for
serious abuses, the bodies charged by their parties with interpreting
them have proclaimed such a norm.54 Thus, the Human Rights
Committee established under the ICCPR has repeatedly found that
States have a duty to investigate and prosecute those committing disap-
pearances, summary executions, ill-treatment, and arbitrary arrest and
detention.55 It has also, in particular, condemned amnesties (non-prose-
cution of a class of offenders), originally confining its concern to their
effect on the right against torture56 and more recently extending its
concern to blanket amnesties generally.57 In condemning amnesties for
crimes of the prior regime, the Committee implicitly holds, as interna-
tional law requires, that a State’s duties under international law do not
disappear by virtue of a change in government.58 Nevertheless, the
Committee has not recommended that States with amnesty laws replace
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53 ICCPR, Arts. ()-(), (), (),  UNTS, pp. , , ; American Convention on Human
Rights, Nov. , , Arts. (), , , UNTS , , , ; European Convention for
the Protection of Human Rights and Fundamental Freedoms, Nov. , , Arts. , (), , 
UNTS , , . See Robert O. Weiner, “Trying to Make Ends Meet: Reconciling the Law
and Practice of Human Rights Amnesties,” St. Mary’s L.J.  (), pp. , –.

54 See generally Naomi Roht-Arriaza, “Sources in International Treaties of an Obligation to
Investigate, Prosecute, and Provide Redress,” in Naomi Roht-Arriaza, ed., Impunity and Human
Rights in International Law and Practice (Oxford University Press, ), pp. , –.

55 See, e.g., Comments on Nigeria, para. , in Report of the Human Rights Committee, UN
GAOR st Sess., Supp. No. , p. , UN Doc. A// (); Bautista de Arellana v.
Colombia, Comm. No. /, UN Doc. CCPR/C//D//, para. . () (duty
“to prosecute criminally”). In the latter case, the Committee reiterated that this duty does not
stem from any individual right to force a government to prosecute someone.

56 General Comment  () (Article ), para. , in Report of the Human Rights Committee, UN
GAOR, th Sess., Supp. No. , Annex , pp. , , UN Doc. A// () (“[a]mnes-
ties are generally incompatible with the duty of States to investigate such acts”).

57 See, e.g., Preliminary Observations on Peru, para. , UN Doc. CCPR/C//Add. (“amnesty
prevents appropriate investigation and punishment of perpetrators of past human rights viola-
tions, undermines efforts to establish respect for human rights, contributes to an atmosphere of
impunity among perpetrators or human rights violations”); Comments on Argentina, paras.,
, , in Report of the Human Rights Committee, UN GAOR, th Sess., Supp. No. , pp.
, , UN Doc. A// (); Hugo Rodriguez v. Uruguay, Comm. No. /, UN Doc.
CCPR/C//D// ().

58 Robert Jennings and Arthur Watts, eds., Oppenheim’s International Law, th edn. (New York:
Longman, ), vol. , pp. –; American Law Institute, Restatement (Third) of the Foreign
Relations Law of the United States (ALI, ), § , cmt. a.



them with prosecutions (perhaps due to concerns about retroactive
application of the law), but has, instead, requested investigations, com-
pensation for victims, and removal of offenders from office.59

The potentially most sweeping call for a generalized duty of criminal
accountability has come from the Inter-American Court of Human
Rights in the now-famous Velasquez-Rodriguez decision of , in which
relatives of a “disappeared” Guatemalan brought a claim against the
Government of Guatemala for violations of the American Convention
on Human Rights (ACHR). There the Court stated that each party had
a duty “to use the means at its disposal to carry out a serious investiga-
tion of [human rights] violations committed within its jurisdiction, to
identify those responsible, to impose the appropriate punishment and to
ensure the victim adequate compensation.”60 That case did not,
however, concern an amnesty by a democratic government for acts of a
prior regime, but rather ongoing conduct by a still-repressive regime that
had denied responsibility and refused to cooperate with the Inter-
American Commission on Human Rights;61 and even on those facts, the
Court did not specifically mention prosecution as the exclusive method
of punishment and might have left open the door to administrative pun-
ishment alone.62 Subsequent opinions of the Inter-American
Commission on Human Rights have, however, pronounced general
amnesties incompatible with the American Convention and emphasized
prosecutions.63 Nonetheless, the Commission has not, perhaps out of a
sense of the politically delicate nature of this question, exercised its pre-
rogative to refer any of these cases to the Court for a binding decision.

Standing beside the ICCPR and the American Convention is
Protocol  to the Geneva Conventions of , which calls upon States
after the conclusion of civil wars to “grant the broadest possible amnesty
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responsible” but not prosecutions). See also Douglass Cassel, “Lesson from the Americas:
Guidelines for the International Response to Amnesties for Atrocities,” Law and Contemp. Probs.
 (), pp. , –; Weiner, “Trying to Make Ends Meet,” supra note , pp. –.



to persons who have participated in the armed conflict.”64 The
International Committee of the Red Cross has stated publicly that
Protocol ’s encouragement of amnesty to participants in civil wars
“does not aim at an amnesty for those having violated international
humanitarian law.”65

As welcome as these rulings and opinions are to those advocating a
broad duty of criminal accountability, they have not been welcomed, or
especially followed, by most States – transitional democracies all – to
which they are directed. Thus, Argentina, Uruguay, Chile, Brazil, Peru,
Guatemala, El Salvador, Honduras, Nicaragua, Haiti, Ivory Coast,
Angola, and Togo have all passed broad amnesty laws in the last ten
years – or honored amnesties of prior regimes – covering governmental
atrocities;66 and South Africa is immersed in a long process of judgment
of the past that includes, at its centerpiece, confession to a commission
of inquiry in exchange for amnesty.67

Indeed, this practice of States is central to interpreting these treaties,
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Tex. Int’l L. J.  (), , – [hereinafter Haiti Amnesty Law]; “Ivory Coast Parliament Passes
Amnesty Law,” July , , Reuters Library Report (available on ); “Angola: National
Assembly Approves Amnesty Law,” BBC Summary of World Broadcasts (Televisao Popular de
Angola), May ,  (available on ); Tchidah Banawe, “Togo – Politics: Trying to Heal the
Wounds,” Inter Press Service, March ,  (available on ). The Argentine law was repealed
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Marcela Valenta, “Rights – Argentina: Dissatisfaction with Repeal of Amnesty Laws,” Inter Press
Service, March ,  (available on ); see also infra text at note  (exceptions from amnesty
laws). Kai Ambos, “Impunity in International Criminal Law: a Case Study on Colombia, Peru,
Bolivia, Chile, and Argentina,” Hum. Rts. L. J.  (), p. ; US Department of State, “State
Practice Regarding Amnesties and Pardons,” available at <gopher://gopher.igc.apc.org://
orgs/ICC/natldocs/prepcom/amnesty.us> (submitted to UN Preparatory Committee on the
Establishment of a Permanent International Criminal Court).

67 See Promotion of National Unity and National Reconciliation Act, Law No.  of , July ,
 (South Africa) [hereinafter South Africa Amnesty Law]; Azanian People’s Organisation
(AZAPO) and Others v. President of the Republic of South Africa, () SA  (upholding
constitutionality of Act); Timothy Garton Ash, “True Confessions,” N.Y. Rev. Books (July , ),
p. .



along with their plain meaning, context, subsequent agreements, and
relevant rules of international law.68 How do we reconcile this practice
with the purported duty to prosecute? First, it could be argued (as a
human rights NGO might) that the duties in both the ICCPR and
ACHR to “respect and ensure” rights and provide a “remedy” are them-
selves clear from their plain meaning and thus recourse to subsequent
practice is unwarranted.69 This argument is problematic, however, in
two senses: (a) the term “remedy” could be said from its plain meaning
to mean only a civil recovery for victims of abuses; and the term “respect
and ensure rights” is sufficiently broad and vague as to suggest the need
for recourse to other aids to interpretation; and (b) perhaps more impor-
tant, the Vienna Convention on the Law of Treaties does not, in fact,
contain such a hard-and-fast rule, and indeed recognizes the possibility,
in the words of Ian Sinclair, that “the subsequent practice of the parties
may operate as a tacit or implicit modification of the terms of the
treaty.”70 This suggests that amnesties might even be considered an
acceptable way to respect and ensure rights in the Convention.71

A second argument possible from those advocating such a duty would
discount the interpretive force of these amnesties because, although they
represent the practice of some States under those treaties, they do not
constitute the consistent practice of all or even most parties to these trea-
ties.72 Thus, the willingness of many States to prosecute violations of
human rights counters any argument that States have agreed that
amnesties are permissible. This may be true, but the failure of States to
condemn amnesties suggests that it is simplistic to say that States have
interpreted the treaties to forbid them.73
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68 Vienna Convention on the Law of Treaties, Art. ,  UNTS , .
69 See Yehudah Z. Blum, Eroding the United Nations Charter (Norwell, Mass.: Martinus Nijhoff, ),

pp. – (subsequent practice cannot override plain meaning).
70 See Ian Sinclair, The Vienna Convention on the Law of Treaties, d edn. (Manchester University Press,

), p. . 71 See, e.g., Report No. / (Uruguay), paras. – (arguments of Uruguay).
72 See Sinclair, The Vienna Convention, supra note , p. ; Mustafa Kamil Yasseen, “L’Interpretation

des traités d’après la Convention de Vienne sur le Droit des Traités,” Recueil des Cours  (),
pp. , –.

73 For an example of the weak international response, see GA Res. /, para. , UN GAOR,
st Sess., Supp. No. , pp. , , UN Doc. A// () (General Assembly “[r]ecognizes
the commitment of the Government and civil society of Guatemala to advance in the fight
against impunity and toward the consolidation of the rule of law”); see also Cassel, “Lesson from
the Americas,” supra note , pp. – (noting reluctance of UN to condemn amnesties in
Guatemala, El Salvador, and Haiti). For rare exceptions, see US Dep’t of State, Country Reports
on Human Rights Practices for  (US GPO, ), p.  (noting Peru’s “[a]mnesty Law dem-
onstrates a lack of serious commitment to accountability and the protection of human rights”);
Assessment of the Peace Process in El Salvador: Report of the Secretary-General, July , ,
UN Doc. A//, p.  (condemning amnesty as “clear rejection of the conclusion of the Truth
Commission”).



In response to these two rather unnuanced uses of treaty law, I would
propose two alternatives that point in opposite directions. A first
response would approach the question of subsequent practice with a
finer instrument than that above. It would note that, although practice
is inconsistent, it can be reconciled into a discrete pattern. Those States
with stable democracies and working judiciaries are interpreting the
agreement to require prosecution of human rights abusers; while those
States in transition are interpreting it to allow them leeway to provide
amnesties for offenses of their predecessors. One might thus say that the
States parties to the ICCPR and ACHR have agreed, as a whole, to
afford more leeway in implementing their duties to States in democratic
transitions, perhaps out of a belief that these situations permit deroga-
tions from the duties to prosecute.74 One could thus conclude that States
accept the use of amnesties in transitional situations as a permissible
gloss on the duties in the treaty to guarantee rights and provide a
remedy.

Second, one could emphasize the authority of the body providing the
above opinions and the views of States parties regarding this authority
as opposed to the actual practice of States.75 Thus, while the Human
Rights Committee’s opinions are not binding upon member States, they
do command great respect.76 The Committee has itself even asserted the
right to be the authoritative interpreter of the ICCPR with respect to
the consistency of States parties’ reservations to the ICCPR.77 As for the
Inter-American Court, its rulings are legally binding upon the parties
to a particular contentious case and generally accepted by States as
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74 The ICCPR permits derogations in the event of “national emergency,” ICCPR, Art. ; and the
Torture Convention implicitly allows a derogation of the duty to extradite or prosecute by not
classifying that duty as non-derogable. For arguments that the duty to prosecute is nonetheless
non-derogable, see Naomi Roht-Arriaza, “Special Problems of a Duty to Prosecute: Derogation,
Amnesties, Statutes of Limitation, and Superior Orders,” in Roht-Arriaza, ed., Impunity and
Human Rights, supra note , pp. , –; Orentlicher, “Settling Accounts,” supra note , pp.
–.

75 For excellent comparative background, see R. Andrew Painter, “Monitoring State Compliance
with International Human Rights Obligations: The Role of the Human Rights Treaty Bodies,”
paper prepared for New York University School of Law Conference on Administrative and
Expert Monitoring of International Legal Norms, Feb. , .

76 Sian Lewis-Anthony, “Treaty-based Procedures for Making Human Rights Complaints within
the UN System,” in Hurst Hannum, ed., Guide to International Human Rights Practice, d edn.
(University of Pennsylvania Press, ), pp. , . See also “The UN Human Rights System: Is
it Effective?,” ASIL Proc.  (), p. .

77 General Comment No.  (), para. , in Report of the Human Rights Committee, UN
GAOR, th Sess., Supp. No. , Vol. , Annex , p. , UN Doc. A// (). See also
Torkel Opsahl, “The Human Rights Committee,” in Philip Alston, ed., The United Nations and
Human Rights: a Critical Appraisal (Oxford: Clarendon Press, ), pp. ,  (“the
Committee’s independence and authority give this contribution [i.e., its General Comments
and views] a particular weight”).



authoritative interpretations of that document.78 The opinions of the
Inter-American Commission on Human Rights are, like those of the
Human Rights Committee, non-binding.79 Even if the member States
do not regard a ruling by these bodies as binding on all States, their
acceptance of the influential nature of their rulings would argue for
interpreting these treaties as mandating the broader duties stated by
these organs, notwithstanding the practice of States.80

The combined effect of these four approaches to treaty interpretation
is, it seems, uncertainty. The parties have not all taken the same path to
implement the treaties, and whether the provision of amnesty is a viola-
tion or a legitimate interpretation accepted by all States as permissible
for States in transition is not clear. The views of the treaty implementa-
tion bodies are obviously important, but ultimately the contemporary
meaning of a treaty depends as much, if not more, on what States do
than what such bodies say.81 In the end, it is difficult to conclude that
States are prepared to interpret these two conventions to provide for a
duty to prosecute all serious violations of human rights, especially those
that took place in the prior regime.

B Customary law

The practice of States in addressing abuses of the past is not only rele-
vant as subsequent conduct to various treaties; it is, of course, a core
indicium of customary law.82 As a starting point, it would seem that if
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78 American Convention on Human Rights, Art. (),  UNTS, p. . See also Scott Davidson,
The Inter-American Court of Human Rights, nd ed. (Aldershot, Hants.: Dartmouth, ), pp. ,
; Christina Cerna, “International Law and the Protection of Human Rights in the Inter-
American System,” Hous. J. Int’l L.  (), pp. , .

79 Caballero Delgado and Santana Case, Inter-Am. Ct. H.R. (Ser.C), No.  () (judgment),
para. . See also Cerna, “International Law,” supra note , p. .

80 The US and British responses to General Comment  clearly demonstrate, however, that they
do not regard the Committee as the final arbiter of the ICCPR. See Observations on General
Comment No.  (), United States of America, in Report of the Human Rights Committee,
UN GAOR, th Sess., Supp. No. , Vol. , Annex , pp. , –, UN Doc. A// ();
Observations on General Comment No.  (), United Kingdom of Great Britain and
Northern Ireland, in ibid. pp. , –.

81 Myres S. McDougal and W. Michael Reisman, “The Prescribing Function in the World
Constitutive Process: How International Law is Made,” in Myres S. McDougal and W. Michael
Reisman, eds., International Law Essays (Mineola, ..: Foundation Press, ), pp. ,  (ques-
tion is whether duty “is viewed as authoritative by those to whom it is addressed and . . . its audi-
ence concludes that the prescriber . . . intends to and, indeed, can make it controlling”); see also
Carlos S. Nino, “The Duty to Punish Past Abuses of Human Rights Put Into Context: the Case
of Argentina,” Yale L.J.  () pp. ,  (“a necessary criterion for the validity of any
norm of . . . positive international law is the willingness of . . . states and international bodies to
enforce it”).

82 Statute of the International Court of Justice, Art. ; North Sea Continental Shelf (FRG/Den.,
FRG/Neth.),  ICJ ,  (Feb. ).



State practice does not support reading those treaties to suggest a con-
ventional obligation to punish, then that same State practice does not
support a customary law-based duty to punish.83 And here, the lack of
consonance between the purported norm and the actual practice of
States forms a very high barrier to the existence of that norm.

As noted, the number of States that have chosen to employ legal
amnesties inconsistent with the idea of a duty of criminal accountabil-
ity for serious governmental abuses is not insignificant.84 On the other
hand, some of the above amnesties, such as those of Guatemala, Haiti,
and South Africa, do at least contemplate the possibility of prosecutions
for serious crimes or have been limited by executive or judicial interpre-
tation;85 and some new governments (not all democracies) – Greece after
the rule of the colonels, Argentina, Bolivia, Ethiopia, Romania,
Hungary, and Rwanda – have successfully prosecuted key officials of the
prior regime for serious human rights abuses.86 But the practice cannot
be regarded as consistent.
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83 It is, of course, possible for State practice not to argue in favor of a treaty having a particular
meaning (in this case, a generalized duty of criminal accountability) but nonetheless to suggest
the existence of a customary law norm with the same meaning. One obvious example would be
the norm against prosecution of foreign diplomats in the years before the Vienna Convention
on Diplomatic Relations, Apr. , , [ UST ,]  UNTS . Although State practice
would not support the view that States had interpreted the UN Charter to forbid prosecution of
foreign diplomats, that practice, when combined with opinio juris, did support the existence of the
norm as a matter of custom. See B. Sen, A Diplomat’s Handbook of International Law and Practice, d
rev. edn. (Norwell, Mass.: Martinus Nijhoff, ), pp. –.

84 See sources cited in note . For examples of amnesties for rebel groups, see, e.g., Brazil Const.
(), Transitional Constitutional Provisions Art. ; Ley No. , May , , Arts. , 
(Peru); “Ministry of Defence Says , Deserters have Returned Home,” BBC Summary of
World Broadcasts (Yemeni Republic Radio), Aug. ,  (available on ) (amnesty for
members of Yemeni Socialist Party); Peace Agreement between the Government of the
Republic of Sierra Leone and the Revolutionary United Front of Sierra Leone, Nov. , ,
Art. , in Letter Dated  December  from the Permanent Representative of Sierra Leone
to the United Nations Addressed to the Secretary-General, Dec. , , UN Doc.
S//, Annex, p. . See also Agreement on the Gaza Strip and the Jericho Area
(Israel–PLO), May , , Art. ,  ILM pp. , – () (Israeli non-prosecution of
, Palestinians for offenses committed prior to Sept. , ).

85 See, e.g., Guatemala Amnesty Law, Art.  (exempting “the crime of genocide, torture, forced dis-
appearance, as well as those [crimes] which are imprescriptible or which do not permit the
extinction of penal responsibility in conformity with internal law or international treaties rat-
ified by Guatemala”); Guatemalan Constitutional Court Opinion on Amnesty, Oct. ,  (on
file with author); Haiti Amnesty Law (vague terms); South Africa Amnesty Law, Art.  (limited
to official acts as determined by Commission).

86 See, e.g., Ratner and Abrams, Accountability, supra note , pp. – and sources cited therein; P.
Nikforos Diamandouros, “Regime Change and the Prospects for Democracy in Greece:
–,” in Guillermo O’Donnell et al., eds., Transitions from Authoritarian Rule: Southern Europe
(Baltimore, Md.: The Johns Hopkins University Press, ), pp. , ; William R. Long,
“Bolivia Imposes –Year Term on Ex-Dictator,” L.A. Times (April , ), A.



Moreover, the reaction of the rest of the international community
suggests some acceptance of this practice in the case of transitional
governments dealing with past abuses. Although governments and inter-
national organizations have condemned authoritarian States for failing
to punish human rights abusers,87 they have, with the exception of those
bodies responsible for interpreting treaties above, generally refrained
from condemning those States for failure to prosecute past abuses once
they adopt democratic government.88

As for the other element of custom as traditionally viewed, opinio juris

seems difficult to glean from the existing practice of States dealing with
accountability. Those States that routinely prosecute human rights
abusers do not seem to claim it is an international law obligation to do
so;89 and States that do not prosecute have advanced a number of argu-
ments that international law permits, or at least does not prohibit, forms
of impunity.90

Some scholars have argued that in the context of deriving customary
human rights norms, both State practice and opinio juris take on different
contours. Instead of a consistent pattern of practice backed by evidence
that the States regard the practice as legally required, one might focus
on resolutions of international organizations, statements of govern-
ments, the content of domestic constitutions, and other professions of
belief.91 But even this method yields mixed results at best about a duty
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87 See, e.g., GA Res. /, para. , UN GAOR, th Sess., Supp. No. , pp. , , UN Doc.
A// () (El Salvador); GA Res. /, para. (d), UN GAOR, th Sess., Supp. No. ,
pp. , , UN Doc. A// () (Chile); see also Orentlicher, “Settling Accounts,” supra note
, p.  n.  (citing reports of UN Special Rapporteurs).

88 See sources cited in note .
89 See, e.g., sources cited in note , which do not contain any statement of obligation on the part

of the parties to prosecute. The absence of opinio juris need not signal the absence of custom if
accompanied by sufficient State practice. See Maurice Mendelson, “The Subjective Element of
Customary International Law,” Brit. Y.B. Int’l L.  (), pp. , –. Yet here no such prac-
tice is evident.

90 See, e.g., Letter from President Sanguinetti to Amnesty International Regarding the Ley de
Caducidad, reprinted in Kritz, ed., Transitional Justice, supra note , vol. , p.  (Uruguay)
(amnesty as acceptable method to safeguard rights while avoiding “social upheavals”); Report
No. / (Chile), paras. – (noting amnesty was passed by military regime and new govern-
ment cannot revoke it); AZAPO, () SA, p.  (relying on Protocol ); Unconstitutionality
Judgement Proceedings No. – (El Salv. Sup. Ct.), reprinted in Kritz, ed., Transitional Justice,
supra note , vol. , pp. ,  (same).

91 For a useful review (as well as criticism) of these views, see Bruno Simma and Philip Alston, “The
Sources of Human Rights Law: Custom, Jus Cogens, and General Principles,” Austrl. Y.B. Int’l L.
 (), pp. , –; see also Richard B. Lillich, “The Growing Importance of Customary
Human Rights Law,” Ga. J. Int’l and Comp. L.  (/), p. ; Hurst Hannum, “The Status of
the Universal Declaration of Human Rights in National and International Law,” Ga. J. Int’l and
Comp. L.  (/), p. .



of accountability. Undoubtedly, some resolutions of international
organizations support a generalized duty of criminal accountability. The
 World Conference on Human Rights called on States to “abrogate
legislation leading to impunity for those responsible for grave violations
of human rights such as torture and prosecute such violations.”92 The
Economic and Social Council, in its  Principles on the Effective
Prevention and Investigation of Extra-legal, Arbitrary and Summary
Executions, called on governments to ensure that persons accused of
such acts “are brought to justice.”93 Beyond these resolutions, the United
Nations has stated officially to Human Rights Watch, in the context of
the Guatemalan peace process, that it could not condone any peace
accord in violation of principles of human rights and international law
and that impunity of gross abusers is “the most serious problem” facing
that State.94 The General Assembly has recently noted the importance
of addressing the array of crimes under international and Cambodian
law committed by the Khmer Rouge.95 The Human Rights
Commission’s Special Rapporteur on the question of impunity has even
formulated a “right to know” and the “right to justice” for victims and
interpreted it to require States to adopt measures to expose the truth and
combat impunity.96

But when one moves beyond resolutions, statements, and special rap-
porteurs, one confronts the opinions of governments in transition that
international law does not require them to punish prior offenders.97

Contrast this with the statements of governments in regard to the under-
lying human rights norms (e.g., the ban on torture or summary execu-
tions), where States do not dispute the existence of the norm and even
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92 See Vienna Declaration and Programme of Action, June , , para. , in World Conference
on Human Rights: The Vienna Declaration and Programme of Action June , (UN, ),
p. , UN Sales No. DPI/––August –M.

93 ESC Res. /, Annex, UN ESCOR, st Sess. Supp. No. , p.  (). See also Declaration
of Basic Principles of Justice for Victims of Crimes and Abuse of Power, Art. , GA Res. /,
Annex, UN GAOR, th Sess., Supp. No. , pp. , , UN Doc. A// () (victims
should have “access to the mechanisms of justice and to prompt redress, as provided for by
national legislation, for the harm that they have suffered”).

94 Letter from Marrack Goulding, UN Under-Secretary-General for Political Affairs, to Jose
Miguel Vivanco, Executive Director, Human Rights Watch/Americas, August ,  (on file
with author). For the group’s report, see UN Doc. A/⁄‒//.

95 GA Res. /, paras.–, UN GAOR, nd Sess., Supp. No. , pp. , , UN Doc.
A// () (proposing appointment of group of experts to examine options for accountabil-
ity).

96 See Question of the impunity of perpetrators of human rights violations (civil and political),
Revised final report prepared by Mr Joinet pursuant to Sub-Commission decision /,
Oct. , , UN Doc. E/CN./Sub.///Rev., paras.– [hereinafter Joinet Report].

97 See sources cited in note .



the violators prefer to deny the facts rather than contest the norm.98 At
a minimum, then, this suggests a lack of sense of obligation to prosecute,
at least in these cases of transition.

C Some tentative judgments

What then, is the status of the generalized duty of criminal accountabil-
ity? Much depends upon the framework one uses to characterize rights
and duties in international law. In the language of orthodox interna-
tional law, the above analysis shows that treaties recognize specific duties
of accountability, but that neither treaties nor custom support at this
time a generalized duty of criminal accountability for either abuses of
the current regime or abuses of the prior regime.99 To adopt the frame-
work of the New Haven School, one might say that States do not yet
regard a generalized duty as accompanied by either an “authority
signal” or a “control intention.”100 It is not authoritative in that States
do not appear to regard some of the fora that have asserted it (UN con-
ferences, ECOSOC, or Amnesty International) as capable of prescrib-
ing law, although States presumably do recognize greater
law-prescribing or at least law-clarifying functions when it comes to the
Inter-American Court or Commission or the Human Rights
Committee. More critically, perhaps, States do not yet regard any entity
proclaiming the duty as in a position to enforce it.

In the framework adopted by Thomas Franck to evaluate claims for
law, the norm of general criminal accountability also does not fare well.
For Franck, the critical issue is the legitimacy of the purported norm –
the “pull” it exerts for voluntary compliance – as measured by four
indicia: historical pedigree, determinacy, coherence, and adherence.101
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As for historical pedigree, although accountability of individuals for
certain atrocities goes back at least as far as Nuremberg, the duty of
governments to prosecute such individuals beyond the treaty-based
crimes is a fairly recent claim. As for determinacy, or the norm’s ability
to communicate content, criminal accountability is reasonably clear,
although the extent to which individuals can be punished can provoke
serious disagreement. As for coherence and adherence, or the conso-
nance of the norm with related norms and with higher norms of the
international system, one finds tremendous disagreements among
States. Some governments argue that accountability furthers protection
of human rights for the future and prevents future conflicts; others see
it detracting from both goals by preventing the burying of the past.102

But the scope of non-treaty law is not as bleak as the above appraisal
would suggest. First, at least one of the specific duties in treaties – the
Genocide Convention’s duty to punish genocide on one’s territory – also
now seems a duty as a matter of customary law. The core nature of the
norms at issue, the invocation of the treaty in international documents,
and the numerous domestic statutes criminalizing genocide, support not
merely the customary nature of the ban on genocide but the duty to
prosecute genocide as well.103 Such an argument might be made with
respect to other conventions, such as those on torture and disappear-
ances, but the more recent vintage of those treaties and the amnesties
issued in their wake make such a customary-law duty to prosecute more
speculative.

Second, even if a generalized duty of criminal accountability is only
in a very nascent stage, a generalized duty of broadly defined account-
ability appears to have more support behind it. The very State practice
that casts doubt on the duty of prosecution does suggest that States are
increasingly accepting two other forms of accountability: () that States
should not completely bury the crimes of the past and should reveal the
truth about the role of organizations – and at times, individuals – in the
crimes; and () that at least some of those who committed such crimes
should face some form of sanction. In essence, this broader form of
accountability ultimately turns not on criminal punishment of perpetra-
tors of serious human rights abuses, but on knowledge of the crimes (if
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ing the Convention are . . . recognized by civilized nations as binding on States even without
any conventional obligation”); Baxter, “Multilateral Treaties,” supra note , p. ; Theodor
Meron, Human Rights and Humanitarian Norms as Customary Law (Oxford: Clarendon Press, ),
pp. –. See also Guatemala Amnesty Law, Art.  (exception for genocide).



not the names of all the criminals) by the public, acknowledgment by the
State,104 and sanction in some form against key offenders.

The willingness of many States in transition to conduct some kind of
inquiry through an investigatory commission (whether those that assess
blame to organizations or those that also blame individuals), to disqual-
ify certain persons from public office, and to administratively sanction
atrocious conduct may well mark the beginning of a normative trend.105

State practice in support of such a view includes most of the South
American and East European States. International bodies and NGOs
have criticized these efforts as either falling short of criminal prosecu-
tions106 or as failing to provide guarantees for those accused of crimes.107

But their adoption is itself evidence of those governments’ willingness to
embrace some form of accountability. As is typical with custom, the
State practice is emerging before any clear expression of obligation
under international law.108 Nonetheless, States taking such steps have
acknowledged the normative factors, rather than mere political ones.109

   :   
 

With the current state of the law considered, we now turn more expli-
citly to the connection between democracy and accountability. My
purpose here is not to rehash all the claims made by actors in the pro-
cesses of transition, let alone to resolve them (as if that were possible).
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104 On knowledge v. acknowledgment, see Lawrence Wechsler, A Miracle, A Universe: Settling Accounts
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105 See generally Kritz, ed., Transitional Justice, supra note , vol. , pp. – (review of practices
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Mendelson, “The Subjective Element,” supra note , pp. –.

109 See, e.g., Decree No.  (Argentina), Dec. , , reprinted in Kritz, ed., Transitional Justice, supra
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Rather, because the focus here is upon appraising the relationships
between two normative developments, I attempt to recast the debate in
a framework that will advance that goal. From that instrumental per-
spective, the relationship between the two can be said to involve claims
about causation and priority.110 One fast and dismissive response to these
claims is to reject them by simply defining democracy to include
accountability for the sins of the new and of the prior regime: neither
causes the other nor is more important than the other; rather, they are
definitionally inseparable. Our purpose here, however, is to analyze the
actual claims and responses made by State and non-State actors in the
international arena in the hopes of explicating normative trends. If that
is our goal, then adopting an ideal definition of democracy that does not
match interactions in the international community will not move us
forward.

A The causal relationship

Most of the interactions among participants addressing accountability
for their States contain arguments about a causal link between democ-
racy and accountability.

 Claims that democracy promotes accountability

It seems rather unassailable that liberal democracy, with its inherent
respect for the rule of law, promotes accountability for violations of
human rights. That is, if the rule of law is entrenched in a society and
the government is elected by the people, that regime is more likely than
an undemocratic government not only to protect human rights, but to
address and indeed punish abuses thereof.111 Those violations and impu-
nity for them imply a preferred place in the society for specific officials,
which is antithetical to the two core notions of liberal democracy – the
rule of the people and the rule of law.112

But is the causation any stronger? With respect to accountability for
abuses of a prior regime, it appears not. Democracy is not necessary for
accountability for prior abuses, as one can discern from the ability and
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110 For related bifurcations of the arguments, see Jaime Malamud-Goti, Game Without End: State Terror
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eagerness of non-democratic States, such as Poland, to punish Nazi war
criminals after World War II.113 Moreover, democracy is not sufficient for
bringing about accountability for the sins of the prior regime. Some new
democracies, such as Spain, have chosen to ignore the past completely.114

Others have created non-criminal mechanisms for accountability, such
as truth commissions, that let most offenders off without even naming
them (Uruguay or Chile).115 However, the causation does appear
stronger with respect to accountability for violations by officials of the
new regime. Here, the prevalence of impunity in non-democratic States
suggests that democracy is a necessary factor for future accountability.116

Without the pressure of the popular will and the commitment to the rule
of law, officials of a new regime will enjoy the same impunity as those of
the old for any abuses they commit. That again is not to say that democ-
racy is sufficient for accountability, for democracies can choose to ignore
ongoing abuses committed by governmental officials.117 Thus, a tenta-
tive conclusion might be stated as follows: democracy contributes to
accountability for human rights abuses, and indeed is a necessary condi-
tion for accountability for post-transitional abuses.

 Claims that accountability promotes democracy

The effect of accountability upon democracy has generated the most
disagreement among actors in the process of transitions; the disagree-
ment, as noted above, has tended to concern criminal accountability
rather than other, lesser forms. (Indeed, many States that have
refrained from criminal accountability have justified non-criminal
mechanisms, such as lustrations, precisely because they are said to
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113 See, e.g., Trial of Obersturmbannfuhrer Rudolf Franz Ferdinand Hoess,  Law Reports of Trials of
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114 See Guillermo O’Donnell and Philippe Schmitter, Transitions from Authoritarian Rule: Tentative
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promote democracy.118) Moreover, the debate has concerned account-
ability for pre-transitional abuses, rather than accountability for
ongoing or future ones; both sides seem to agree that accountability for
violations by the new regime furthers (and may indeed agree that it is
an inherent part of) democracy.119 In brief, opinions are generally
divided along a fault line between governments, on the one hand, and
human rights NGOs, victims groups, certain international bodies, and
scholars, on the other. Officials and organs in States undergoing tran-
sitions have claimed that criminal accountability for past abuses under-
mines democracy and thus must be either limited or eliminated. This
position has been voiced by chief executives,120 legislatures,121 and
courts.122 For these governments, retrospective criminal accountability
is not only unnecessary and insufficient for bringing about democracy,
but is an affirmative obstacle to it: rather, the absence or limitation of
such accountability for past abuses is necessary to consolidate democ-
racy.

While sharing this conclusion, governmental officials and organs have
held different rationales for it. A minority, typically consisting of those
who committed the most serious abuses, would prefer impunity for its
own sake and use the democracy argument for public consumption.
This would include the Argentine generals who promulgated a self-
amnesty on their way out of office123 and those who insist that the new
government promulgate an amnesty or refuse to prosecute as a condi-
tion for surrendering power.124 The more prevalent argument, however,
is one that relies on the notion of reconciliation as a sine qua non

for democracy and insists that criminal prosecutions are an obstacle to
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118 See Constitutional Court Decision on the Screening Law (Czechosl.), Nov. , , reprinted and
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119 See, e.g., Guatemala Human Rights Agreement, Art.  (on importance for democracy of ending
impunity).

120 Letter from President Sanguinetti, p.  (“This law [ending future prosecutions] had and has
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system”).

121 See, e.g., Decree No.  (El Salvador), p.  (purpose of amnesty “to be consistent with the
development of the democratic process and the reunification of the Salvadorian society”).

122 AZAPO, () SA, p.  (South Africa not alone in need for “amnesty for criminal acts to
be accorded for the purposes of facilitating the transition to, and consolidation of, an overtak-
ing democratic order”).

123 Law No. . (Argentina), Sept. , , reprinted in Kritz, ed., Transitional Justice, supra note
, vol. , p. . See also Decree Law .,  (Chile).

124 See AZAPO,  () SA, p.  (“If the Constitution kept alive the prospect of continuous retal-
iation and revenge, the agreement of those threatened by its implementation might never have
been forthcoming. . . .”).



reconciliation.125 This view of trials may stem from fear about the power
of the former regime, which might react to the prospect of trials of large
numbers of its members (or even of its leaders alone) through a coup;126

or it may reflect a genuine desire to bring the community together.127

The other side of the debate has adopted a number of different posi-
tions. Arguing that retrospective accountability is a necessary condition
for (or, perhaps, inherent in) democracy, the UN Human Rights
Committee, in its condemnation of Peru’s blanket amnesty, declared
impunity “a very serious impediment to efforts undertaken to consoli-
date democracy.”128 Human rights NGOs and others have similarly
stressed the connection among accountability, reconciliation, peace, and
democracy.129

Some positions straddle the fault line. Former Argentine President
Alfonsin’s two key advisers on human rights, Carlos Nino and Jaime
Malamud-Goti, have each elaborated sophisticated positions that admit
the possibility of both a positive and negative causal relationship
between accountability and democracy. After noting how trials can be
destabilizing, Nino concludes that the link ultimately
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125 Ibid. at –; Statement by President Aylwin on the Report of the National Commission on
Truth and Reconciliation, Mar. , , reprinted in Kritz, ed., Transitional Justice, supra note ,
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Obedience Law, reprinted in Kritz, ed., Transitional Justice, supra note , vol. , p. , was passed
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for ubuntu but not for victimisation”); Rosenberg, The Haunted Land, supra note , pp. –;
Heller, “The Limits,” supra note , –.

128 Preliminary observations on Peru, para. . See also Hugo Rodriguez v. Uruguay, para. .. The
danger amnesties pose for democracy, as opposed to human rights broadly, is a new develop-
ment. Cf. General Comment , para.  (not mentioning democracy).

129 See, e.g., Juan Mendez, “Accountability for Past Abuses,” Human Rts. Q.  (), pp. , –;
Larry Rohter, “Huge Amnesty is Dividing Guatemala as War Ends,” N.Y. Times (Dec. , ),
p. A (“There can be no real peace without justice” in words of Indian leader Genara Lopez);
see also Judith Shklar, Legalism: Law, Morals, and Political Trials (Cambridge, Mass.: Harvard
University Press, ), p.  (trials replace “private, uncontrolled vengeance with a measured
process of fixing guilt in each case, and taking the power to punish out of the hands of those
directly injured”). But see Michael Ignatieff, The Warrior’s Honor: Ethnic War and the Modern
Conscience (New York: Henry Holt and Company, ), p.  (“if trials assist the process of
uncovering the truth, it is doubtful whether they assist the process of reconciliation. The pur-
gative function of justice tends to operate on the victims’ side only”).



depends on what makes democracy self-sustainable. If one believes that self-
interested motivations are enough, then the balance works heavily against
retroactive justice. On the other hand, if one believes that impartial value judg-
ments contribute to the consolidation of democracy, there is a compelling polit-
ical case for retroactive justice.130

Malamud-Goti works from the same experience and, like Nino, places
the primary value on democracy. Rejecting both views of causation, he
argues for punishment only if it will “contribute to the making of a
rights-based democracy,”131 with the interests of the victim at the heart
of this approach.

Beyond the positions that seek to cross the lines, I would identify at
least three situations where the differing sides presumably share the same
opinion. A first case concerns authoritarian regimes that pass self-
amnesties with the hope that the future regime will not examine them.132

This lack of accountability, insofar as it is not chosen by the new govern-
ment, has led even those normally opposed to accountability for pre-
transitional abuses to admit that this situation should not stand133 –
though a self-amnesty might, it could be argued, help sustain a democ-
racy by taking a politically charged issue off the table. Second, account-
ability can be conducted with scant regard for the rights of targets of
investigation – such as part of Czechoslovakia’s lustration process,
Rwanda’s trial and execution of persons involved in the  genocide,
or, the summary trial and execution of the Ceaucescus in . Here
those who argue that accountability furthers democracy would admit –
and indeed publicly advocate – that in such a situation accountability
actually undermines it.134 In this situation, they make strange bedfellows
with those from the prior regime who fear any accountability.135 A final
case, though perhaps an uncommon one, is where abusers are so sub-
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133 See Zalaquett, “Confronting Human Rights Violations,” supra note , p. ; See also text at notes

‒. Of course, the two sides might differ as to the next appropriate step, i.e., whether to
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of the National Commission on Truth and Reconciliation, March , , reprinted in Kritz, ed.,
Transitional Justice, supra note , vol. , pp. ,  (noting respect for current amnesty but inter-
preting it to permit investigations into certain violations).

134 See Memorandum of Helsinki Watch and Others to the Constitutional Court of the Czech and
Slovak Federal Republic in the Matter of the Constitutionality of Act No / (),
reprinted in Kritz, ed., Transitional Justice, supra note , vol. , pp. , .

135 See Rosenberg, The Haunted Land, supra note , p.  (“In the Czech Republic there were two
kinds of people who opposed lustrace – human rights activists and old Communists”); Steven
R. Ratner, “Judging the Past: State Practice and the Law of Accountability,” Eur. J. Int’l L. 
(), pp. , –. See also text at note .



verting democracy that only trial and punishment will remove them
from office and bring an end to this behavior. The clearest case of this
is Bosnia, where (at this writing) indicted war criminals Radovan
Karadzic and Ratko Mladic continue to subvert attempts to plant peace
and the beginnings of democracy and the rule of law in that shattered
State.136 Here, as with the first case, even those who argue that retrospec-
tive accountability undermines democracy would presumably admit
that this is a clear case where accountability not only furthers it, but may
well be necessary.

 Normative consequences

If democracy is indeed crystallizing as a norm of international law, and
accountability is only just beginning to undergo such a normative evo-
lution (with criminal accountability generally confined to specific treaty
duties), then what effect do the claims by decision-makers about causa-
tion have on these two concepts legally? As stated above, at this point the
greater consensus is on democracy’s positive effect upon prospects for
accountability, especially accountability for future abuses. This link to
accountability provides another justification for advocates of democ-
racy, and another argument that can be invoked by States, international
organizations, individuals, and NGOs for advancing democratic forms
of government. Democracy not only means rule of the people coupled
with the rule of law, but also renders it increasingly likely that those who
commit grievous abuses of human rights will be held accountable for
their deeds. This, admittedly, is not likely to boost the pace of democrat-
ization remarkably, as accountability may not itself be an important
value to various actors (see section  below). But it does lend additional
“coherence,” in the words of Franck, to the concept by linking it with
other values such as the rule of law and protection of human rights.137

As for debate over the effect of accountability on democracy, the lack
of consensus over the effect of prosecuting pre-transitional abuses and
the numerous ways in which case studies on this issue can be inter-
preted138 suggests that the normativity of accountability for those abuses
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– the extent to which States regard such accountability as a legal duty –
is not considerably aided by the increased acceptance of the duty to
install democratic government. That is, in the absence of an accepted
causal link between such accountability and democracy, or perhaps con-
sensus that the two are definitionally inseparable, claims in favor of the
necessity of democracy are not likely to “spill over” into claims in favor
of the necessity of prosecuting pre-transitional abuses.139 On the other
hand, because there does seem to be a general acceptance that account-
ability for post-transitional abuses fosters (and may form an essential
element of) democracy, the binding nature of such accountability is
liable to increase as democracy becomes more entrenched as a norm of
international law. Moreover, because there appears to be consensus that
in certain limited cases, impunity for past offenses is antithetical to
democracy (the Karadzic and the self-amnesty examples noted above),
the greater acceptance of democracy is likely to encourage States to
reject these forms of impunity.

B Democracy and accountability: the question of priority

The second set of claims regarding these two developments does not
seek to link the two, but rather asserts the importance of each value in
isolation.

 The arguments

Those parties asserting that certain forms of retrospective accountabil-
ity, notably criminal methods, undermine democracy and thus should
not be applied, necessarily assume that democracy has a value in and of
itself and is the greater priority for society.140 This position, like the argu-
ment of causation, has been set forth by a number of governments in
transition.141 The implications of such an argument are vast. At its
extreme, it could imply that any efforts to examine the past that might
hurt the chances for democracy must be rejected. This willful amnesia
has characterized Spain’s treatment of the past since the return of
democracy in the s.142 Indeed, such an argument is only one stop
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away from a position that accountability for abuses by the new govern-
ment should be avoided if it somehow threatens stability.

The opposing view appears in arguments that criminal accountabil-
ity for past and future abuses is a duty of a State that cannot be sacri-
ficed for other purposes. The argument is not typically stated in the form
that accountability is more important than democracy, but rather that it
has its own value irrespective of any deleterious effects on other values.
This view has a normative correspondence to, and perhaps origin in, the
legal instruments discussed above, such as the Genocide, Torture, and
Disappearances Conventions, for those treaties require States to prose-
cute (or extradite or prosecute) certain abuses and do not recognize the
possible effects on democratization as legitimate reasons not to prose-
cute.143 Thus, for example, the Inter-American Commission on Human
Rights responded to arguments of Uruguay that its Ley de Caducidad
was necessary to further democracy not by saying that such measures
were unnecessary, but rather by focusing exclusively on the State’s legal
obligations to protect human rights under the American Convention.144

Although it seems at first difficult to find common ground between
these competing deontological arguments, one can discern some
attempts among those who count democracy as most important to take
accountability into consideration. Jose Zalaquett of Chile’s truth com-
mission would use democracy itself as a check on impunity and insist
that any decision regarding the abuses of the past “represent the will of
the people.”145 Democracy is still the priority in the sense that he insists
on deferring to the will of the people, but he is willing to incur the risks
accountability might create for democratic transitions if the people so
choose. Carlos Nino carefully examines the advantages and disadvan-
tages of trials for transitional societies, and ultimately concludes, with
Zalaquett, that “[t]he process of public deliberation is the optimal way
to forge a balance,”146 any other position risks “moral elitism” and vio-
lation of Kant’s categorical imperative.147

The South African Constitutional Court took a small step beyond the
above positions of complete deference to democratic preferences in its
opinion reviewing that nation’s amnesty-for-confession law. As do most
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organs of States in transition, the South African Constitutional Court
suggests that democracy is the most important value;148 yet it makes
ample mention of the decision of the legislature not to provide total
impunity, but to condition amnesty upon confession to the Truth and
Reconciliation Commission and a determination by it as to the official
nature of the crime.149 It thus implicitly suggests the possibility of the
amnesty provisions of the law being less acceptable if the legislature had
opted for a regime of total impunity (although even such an amnesty
might well have been found constitutional).

 Normative consequences

The impact of this debate for the legal valence of purported norms
requiring democracy and accountability depends ultimately upon the
reactions of States to it. If, as appears to be the case, democracy is
increasingly accepted as the sole or most legitimate form of government,
the result may well be pressure to relegate criminal accountability, at
least for past abuses, to second-class status, to treat it as an altogether
small and deferable component of the rule of law. If States and interna-
tional organizations continue to push for democracy above all, they are
likely to tolerate decisions by States that those States have decided will
further democracy, especially if those decisions are themselves clearly
supported publicly (e.g., by a referendum). Thus, while States might
scrutinize and criticize the new democratic Estonia’s treatment of the
Russian minority,150 they are less likely to care if Uruguay decides not to
continue prosecutions of former junta leaders, for that, unlike the
Estonia case, is not regarded by States as violating anybody’s fundamen-
tal human rights.151 The only caveat seems to be that these actors might
well insist that States adopting forms of accountability in order to bolster
democracy do so in a way that does not itself violate human rights, as
happens in the case of show trials, unfair lustration practices, or viola-
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tions of nullum crimen sine lege.152 The effect is that States can be expected
to criticize accountability that violates human rights (due process) pro-
tections more than they will criticize impunity for past abuses itself.

One response to this prediction would be to assert that States will only
tolerate impunity if they already believe that retrospective accountabil-
ity is not an inherent part of democracy. If they believed accountability
were an essential part of democracy, they would push for it as well.
Human rights groups would thus argue that the key is to convince States
to stop treating accountability for past abuses as a mere afterthought to
democracy.153 But as the earlier discussion has indicated, the tolerance
of impunity suggests that States are perfectly willing to divorce democ-
racy from retrospective criminal accountability and place a strong pri-
ority on the former. Here the arguments of causation and priority merge
a bit. For the proponents of accountability as a non-derogable norm to
advance that position, they will have to adopt – and indeed have already
adopted – the more empirical, causation-centered argument that
accountability for pre-transitional abuses actually furthers democracy.154

By urging States to accept this causal link, they move themselves one step
closer to having States accept that such accountability is an independent
value that, in the abstract, must be advanced even if it does not further
democracy as a whole (or alternatively, that accountability is simply
inherent in democracy regardless of its effects on other aspects of dem-
ocratic governance). Human rights activists will not make the latter,
strong claim in such stark terms, for their goal is simply to ensure that
accountability for past abuses is taken more seriously and not automat-
ically assumed ex hypothesi to undermine democracy.155

The hardest problem for them arises from the many forms of amnesty
adopted through democratic means, such as in Uruguay and South
Africa.156 Here opponents of amnesties essentially have to argue that (a)
a democratic choice to provide an amnesty does not really advance
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democracy; (b) a democratic choice to provide an amnesty is definition-
ally undemocratic; or (c) a democratic choice to provide an amnesty vio-
lates core norms of international law about a duty to provide
accountability. In such situations, they are caught between a rock and a
hard place. Taking the more modest position (a) forces them to say that
democracies do not know how to promote democracy.157 Taking the
second position (b) forces them to attack a State’s definition of democ-
racy. Taking position (c) is, of course, both legally and morally compel-
ling, as human rights law by its very nature rejects the notion that
majorities may override core human rights.158 But it nonetheless forces
them to argue that a duty exists though States do not yet accept it.

   

Despite the cleavages highlighted in this chapter, most actors in new
regimes addressing issues of transitional justice recognize the value of
both individual accountability and liberal democracy. Their disagree-
ments are, rather, over causation – are the two complementary or in
tension – and over priority. To date, both concepts are in a state of nor-
mative evolution, though it is fair to say that democracy is much further
advanced. The challenge then is to see how States will continue to react
to claims made in favor of each norm by its advocates. Is there some way
that States might advance the normative development of both ideas, or
are we resigned to a trade-off between the two regardless of the various
arguments that one promotes the other?

A Compliance with treaty-based duties

First, the treaty obligations of States represent the most promising start-
ing point for rules of accountability not meant to undermine democ-
racy. States parties to the applicable treaties have clear international
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obligations to prosecute genocide, and must also extradite or prosecute
those who commit war crimes, torture, or disappearances. These con-
ventions are part of the core treaty law on human rights, rather than of
some separate, broader corpus of law or nascent duty of accountability.
As human rights treaties (as opposed to custom), they create expectations
of compliance even for those transitional societies, as witnessed by even
the strongest advocates of the priority of democracy having recognized
their significance.159 Following these human rights treaties ought to be
portrayed by supporters of the duty of criminal accountability as a
matter of a State’s honoring its commitments, regardless of the State’s
position on criminal accountability per se.160 As a substantive matter,
these agreements surely place an impediment on some amnesties. As for
the broader duties suggested by the treaty bodies implementing the
ICCPR and the American Convention on Human Rights, these opin-
ions will presumably have a greater influence on State behavior as those
mechanisms themselves gain in acceptance among States as authorita-
tive interpreters of those instruments.

In the meantime, democracy is likely to lead criminal accountability
in its normative development. The internal and external pressures on
States to democratize are substantial compared to those calling for
accountability (criminal or otherwise), which most States still regard as
a matter of their domestic jurisdiction. It is frankly a sterile debate to
discuss whether, in fact, accountability fosters human rights observance
more than do the other elements democracy; the States participating in
our human rights revolution have simply decided, for the moment, that
democracy is a prerequisite to accountability for future abuses (and for
overall promotion of human rights), and that any attempts to promote
accountability for past abuses that they perceive will undermine democ-
racy are to be avoided.

B Softer duties regarding criminal accountability

The norm of criminal accountability can, however, grow beyond
the specific treaty obligations in a number of senses. First, States are
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increasingly wary of self-amnesties.161 They raise two fundamental legal
difficulties. First, they are undemocratic in that they deny the right of the
new regime to choose its own path to democracy and accountability; and
second, they violate a general principle of law prohibiting a person from
being a judge in his own case (nemo debet esse judex in propria causa).162 Of
course, many new regimes have adopted limited or wholesale criminal
impunity after due deliberation, so the end result for victims and perpe-
trators may be the same. And democracies have also passed amnesties
for acts committed during their own tenure.163 But at least one form of
impunity is consistently held in great suspicion – suggesting a first step
toward acceptance of a legal duty not to ratify self-amnesties.164

Nonetheless, Chile and Brazil’s decisions to respect the self-amnesties,
without criticism from abroad, suggests that States will still tolerate this
practice.

Second, the increased discussion of accountability suggests that the
prospects for a norm against blanket amnesties for former officials is
stronger than one against selective amnesties, or trials followed by
pardons of those convicted. It is notable that each amnesty found illegal
by a treaty-monitoring body has been a blanket amnesty; those bodies
have not yet had a chance to opine about selective amnesties or
pardons.165 Such a norm could be a sort of compromise that recognizes
the importance of democracy but does not dismiss criminal accountabil-
ity completely.

Third, the prospect of a norm of criminal accountability alongside a
norm of democracy might be more palatable to States if the former is
viewed, for now, not as an obligation to actually punish past abusers, but
as the obligation to seriously consider the consequences of both punish-
ment and non-punishment, rather than assuming that only the latter will
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Relating to Foreign Relations of the United States , pp. , ; Walker v. Birmingham,
 US , – (); Wolfgang Friedmann, “The Uses of ‘General Principles’ in the
Development of International Law,” Am. J. Int’l L.  (), pp. ,  ().

163 This is the case of the Peruvian law from . See Ley ; James Craig, “Peru: Congress
Reaffirms Controversial Peru Amnesty,” Reuter Textline, June ,  (available on NEXIS).

164 See Weiner, “Trying to Make Ends Meet,” supra note , p.  (“an exercise in power, not legit-
imacy”).

165 See, e.g., Comments on Argentina, para.  (“pardons and general amnesties may promote an
atmosphere of impunity”) (emphasis added).



preserve democracy. Part of the impunity problem today is that States
too readily err on the side of presuming trials will lead to instability and
hurt the country.166 In some case, the new regime may assert that the old
regime remains powerful, or that impunity is necessary to foster recon-
ciliation, but may actually fear the prospect of the heavy hand of crim-
inal justice being brought to bear on its own members.167 Even if States
ultimately decide to adopt a form of impunity, pressure can be brought
on them to consider carefully the costs and benefits of accountability.
This seems to have been done by the South African government in its
innovative confession-for-amnesty scheme. Alas, rules requiring States
to base their decisions on certain factors to the exclusion of others,
without constraining their final outcome, are notoriously difficult to
enforce, as States may easily make up reasons to justify their reliance on
impermissible factors in terms of permissible factors.168

Fourth, a duty of criminal accountability might be more realistic if it
were limited to those in policy-making roles or those responsible for the
most heinous offenses, such as leaders of extermination or torture
centers.169 This again is a partial form of criminal accountability,
although one that would be harder for States to accept than the other
three insofar as it risks trials of leading figures of the prior regime.
Nonetheless, if the numbers are kept fairly small and the trials are
undertaken expeditiously, States may begin to see them as a realistic way
of bringing about accountability without endangering democracy.170

C Prospects for the broader version of accountability

Each of the five approaches in subsections  and  above attempts to
discern the possibility of development of a duty to provide criminal
accountability that can grow alongside the increased expectation of a
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duty of participatory government. These approaches seem more conso-
nant in the short term with the emerging duty of democratic governance
insofar as they do not demand that States punish all serious human rights
abuses of the prior regime regardless of the consequences for democ-
racy. The result, however, is not particularly encouraging for the duty to
prosecute serious human rights abuses. Only partial versions – prosecu-
tion of specific treaty-based crimes, or the worst criminals – or soft, weak
versions – the duty not to accept self-amnesties, not to pass full amnes-
ties, and not to assume accountability will undermine democracy – seem
possible for building normative expectations about criminal account-
ability in the short term.

But another set of expectations can also emerge, namely in favor of a
duty of more broadly defined accountability. Expectations in this regard
are not as constrained by the push for participatory government. States
today see no contradiction – indeed find a positive correlation – between
truth commissions or lustration, on the one hand, and democracy, on the
other, as witnessed by their engaging these mechanisms as part of their
democratization process.171 If negotiators and outside actors insist that
States address accountability in some legitimate form, even if not
through prosecutions, then the prospects for a norm of accountability
grow.

Determining the minimally acceptable degree of accountability is not
easy. But it seems that an insistence upon the two criteria listed above for
a norm of non-criminal accountability172 would be reasonable to expect
outside States to endorse and transitional States to accept. First,
accountability must, in Nagel’s words, provide both knowledge and
acknowledgment.173 This suggests the need for official investigation and
apology, though not necessarily a full listing of the names of perpetra-
tors and victims.174 Second, accountability must provide some form of
sanction against the most serious abusers. This means removal from
office, demotion, naming, or some other public recognition that the
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person has not achieved impunity for his actions. This must, of course,
be conducted in a manner that is respectful of the target’s due process
rights.

The most promising formula in accordance with this minimal stan-
dard is South Africa’s, with its confession for amnesty scheme that strives
for the truth and identifies perpetrators, while leaving open the option
of prosecution for those who choose not to admit their misdeeds. Other
States’ policies seem roughly in line with such criteria as well, though a
bit more awkwardly – Argentina and El Salvador with their truth com-
missions and removal of key offenders from the military; Czechoslovakia
and Germany with their public lustration campaigns. Yet certainly in
some situations – Chile and General Pinochet, to name an obvious
case175 – even that has proved impossible. And advocates of criminal
accountability, including the Human Rights Committee, have stated
that disciplinary measures are not a substitute for prosecutions in the
case of serious human rights violations.176

This broader version of accountability seems to me the only way the
law can provide a coherent response to the most challenging of transi-
tional scenarios, those where norms arguing for criminal accountability
ignore other important constitutive values. Suppose a ruthless military
regime will turn over power to a democracy, but only if it receives a full
amnesty for whatever atrocities it committed? Suppose both factions in
a civil war will, in fact, only lay down their arms in exchange for a total
amnesty? In these situations, we assume that one side or both has
decided to insist on criminal impunity as a sine qua non of surrendering
power or ending a struggle. In these cases, where only impunity will end
the bloodshed, an unequivocal condemnation by international law
seems both ill-advised and unrealistic. Rather, the non-criminal mecha-
nisms can provide a meaningful, if less court-centered, form of assign-
ing blame, identifying abusers, and excluding them from public life. This
is not to say that international law should categorically endorse this
choice. Diplomatic protest against total amnesties may well be appropri-
ate to preserve the principle of criminal accountability, and certainly to
signal the community’s unwillingness to assume that, in fact, such an
amnesty was necessary to end the conflict.177 The result is, admittedly a
mixed signal lacking in complete candor, one not uncommon in certain
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realms of international (and domestic) law where the law’s limits are
reached and clear-cut rules leave us unequipped to address a problem.178

If States begin to accept that they must engage in these non-criminal
methods – and that these will not undercut the transition to democracy
– and if they can combine them with the modest steps in the area of
criminal accountability discussed above, the prospects for parallel evolu-
tion of norms is promising. If, however, transitional States and outside
actors continue to identify accountability only with trials of all serious
abusers, then the current preference for democracy is likely to trample
to death any nascent norm of accountability. It is only through tentative
steps that these two partners in our contemporary human rights revolu-
tion can begin to see their common interests and work together, rather
than separately, toward improving human dignity.
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Evaluating democratic progress*

Brad R. Roth

 

The post-Cold-War world has been marked by a series of astonishing
changes, many of which have involved openings to popular participa-
tion in politics. These openings have occurred in the name of democ-
racy, and have made use of familiar institutional mechanisms of
electoral competition. Much recent academic literature has rushed to
embrace these events. In the exuberance of the moment, issues become
conflated, and differences regarding crucial principles are obscured.

Democracy – or at least something bearing that name – is now com-
monly asserted as a global norm. Increasingly jettisoned are long-held
theories about the historical peculiarity of democracy, theories empha-
sizing structural prerequisites or cultural dispositions present almost
exclusively in developed Western countries. Whether or not the new
trend’s enthusiasts are possessed of sufficient rhetorical audacity to pro-
claim a liberal–democratic “end of history” (in some Hegelian sense),
they do appear satisfied on two crucial points: first, that a democratic
reality has in fact come to pass in so much of the world as to refute claims
of the norm’s limited applicability; and second, that the superiority of
this “actually existing democracy” over all alternatives is so firmly estab-
lished that, in normative terms, nothing remains to be discussed. Some
have gone so far as to assert an “emerging right to democratic govern-
ance” in international law, thereby linking the legitimacy of govern-
ments to “free and fair” competitive electoral processes.1

This chapter will argue that much of the current discourse on the
diffusion of democratic norms is misleading. That discourse tends to
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focus narrowly on the increasingly widespread adoption of a familiar set
of institutions, ascribing to that phenomenon the moral weight that
comes with the use of the word “democracy,” without exploring the
extent to which the events in question actually serve the purposes that
underlie democracy’s moral significance. Mechanisms of competition
among political elites for the votes of the governed are evaluated on the
basis of a handful of formal criteria – the indicia of procedural democ-
racy, or “polyarchy” – while broader issues, involving the ends of democ-
racy and the problematic role of polyarchy in fulfilling those ends in
particular social contexts, are glossed over.

We have not, alas, reached the end of history. Great ideological issues
remain to be resolved, even if particular ideological positions now
belong solely to the past. Democracy still admits of radically contradic-
tory interpretations, and events that appear to embody the diffusion of
a single set of norms are in fact more complex.

The prevalent approach exaggerates democratic progress, encourag-
ing an unjustified triumphalism that is both messianic (with respect to
States that have not yet achieved polyarchy) and complacent (with
respect to those that have). At the same time, the prevalent approach fails
to identify distinct forms of political progress that do not necessarily
entail democracy, but are significant from the standpoint of democratic
values. It therefore misses an opportunity to mitigate the cynicism of
those who emphasize the gap between procedures touted as democratic
and social realities that belie any such description.

This article distinguishes three normatively significant ends, to which
the establishment of competitive electoral mechanisms may to a greater
or lesser extent be relevant: () the furtherance of broad popular empow-
erment with respect to the full range of social decisions that condition
life in the society (“substantive democracy”); () the establishment of a
government to which the populace may in some manner be said to have
manifested consent (“popular sovereignty”); and () the establishment of
a broadly recognized basis for, and thereby limitation on, the legitimate
exercise of power (“constitutionalism”). It is with respect to these differ-
entiated normative ends that the promise, as well as the all-too-real pre-
cariousness, of recent progressive developments can be brought into
focus.

A careful, differentiated approach to the transitions taking place in
various parts of the world will reveal that progress does not occur on all
fronts at once. Substantive democracy, which embodies values at the
moral core of the democratic heritage, has not been greatly furthered by
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many of the recent developments, and in some respects is suffering a
setback. Nonetheless, the norm of popular sovereignty, linking govern-
mental legitimacy to some empirical manifestation of popular consent
(obviously an important component of the scheme of democratic
values), has been greatly strengthened. And the phenomenon of consti-
tutionalism, which to an increasing extent has taken the form of institu-
tions open to competitive political processes, is greatly on the rise,
providing an alternative to unmediated, often bloody social conflict.

The goal of this differentiated approach is a realistic normative assess-
ment of recent developments that neither exaggerates democratic
progress nor disparages other kinds of progress, and that avoids the
indulgences of messianism and complacency on the one hand and cyn-
icism on the other. That polyarchy and its component institutions are
significant is not to be denied. Their significance, however, can be seen
only in social context, and only with an appreciation of the theoretical
background to the issues at stake in the countries undergoing what are,
indeed, remarkable transitions.

      T E LO S

For all of the triumphalist rhetoric about the diffusion of democracy, the
definition of democracy in much of the current literature is remarkably
thin. The tendency is either to ignore historical controversies over the
content of democracy, or to treat the issue as having been resolved by
recent events. The result is a non-teleological definition of democracy,
one that lists institutional requisites without revealing the underlying
logic of ends that generates the list.2 In the absence of that logic, it is not
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 Control over governmental decisions about policy is constitutionally vested in elected officials.
 Elected officials are chosen and peacefully removed in relatively frequent, fair and free elec-
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 They also have access to alternative sources of information that are not monopolized by the
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including political associations, such as political parties and interest groups, that attempt to
influence the government by competing in elections and by other peaceful means. (Robert A.
Dahl, Polyarchy  [New Haven, Conn.: Yale Univ. Press, ].)



clear how to derive the refinements and corollaries that would allow one
to examine real-world complexities and shortcomings and to evaluate
whether the requisites are satisfied.

Examination of the purposes underlying the supposed institutional
requisites exposes radical differences where there appeared unity.
These differences manifest themselves in every dispute over what
counts as a democratic development, whether regarding the controver-
sial wartime Central American elections of the s, the conduct of
the Aristide Government in Haiti prior to its  overthrow, Boris
Yeltsin’s unconstitutional  dispersal of the Russian Parliament, or
any of the myriad of less dramatic events occurring day to day.
Assessments of this type cannot be resolved by deduction from a pro-
cedural model, because whatever is deduced is ambiguous or incom-
plete without reference to the substantive social purposes for which one
values the procedures.

Moreover, any teleological view recognizes the connection between
democratic procedures and democratic goals to be imperfect. In some
cases, all of the procedural requisites will be achieved, but the crucial
goals will remain almost totally unfulfilled, whereas in other cases, sig-
nificant imperfection in the achievement of the requisites will seem to
pale in significance, given the overall success in achieving the goals. A
dogmatic emphasis on procedure assumes that the path to democracy is
linear, that other forms of democratic progress are realized only after
polyarchy is first perfected, and that therefore any country where poly-
archy is more advanced is necessarily more democratic than one where
polyarchy is less advanced or absent. Yet one might reject this assump-
tion, and consequently emphasize social realities over formal structures
– even while conceding that polyarchy, other things being equal, greatly
enhances the prospects for a democratic outcome and is necessary for
the consolidation of such an outcome. (One might therefore, for
example, take a comparatively favorable view of a one-party State that
does not allow organized opposition, but that is widely popular, incorpo-
rates public input in decision-making, and responds effectively to the
needs of the vast majority.) Where ends are not discussed, of course, such
a controversy cannot even be engaged.

My point is not that the democratization literature that fails to focus
explicitly on the democratic telos is uncertain of its objective, or is mis-
taking its means for its ends. It is rather that crucial assumptions about
ends are often submerged, and that these assumptions are not univer-
sally attractive. In particular, these assumptions frequently incorporate
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into the conception of democracy much of nineteenth-century liberal
political theory.

The relationship between this kind of liberalism and democracy,
however, is both historically and conceptually problematic. Most sig-
nificantly, the liberal conception of democracy posits that democracy
is compatible with a sharply class-divided society, notwithstanding the
contrary view of ancient and early modern democratic thinkers on the
one hand and a large segment of democratic socialist opinion on
the other. Liberal democracy tolerates vast disparities in the ability of
social groups to marshal the resources necessary to affect political deci-
sions, and even greater disparities in the power of social groups to
affect non-governmental decisions touching fundamental aspects of
their lives. These latter decisions include, most importantly, decisions
about resource allocation and the organization of work that are made
in a marketplace that may be dominated by formidable concentrations
of economic power. Democracy in this view operates in a confined
realm.

More nuanced versions of liberalism, of course, recognize some limit
to the extent of socioeconomic polarization compatible with democ-
racy, but this point is often neglected in the literature, caught up as it is
in the superimposition of Western-style formal structures on non-
Western social realities. The result tends to be an acquiescence in the
application of the term “democracy” to socioeconomically polarized
societies where the criteria of procedural democracy, or “polyarchy,”
are satisfied.

A democratic vision that emphasizes establishment of a relatively
equal distribution of power over all social decisions, while hardly obliv-
ious to the value of formal participatory structures in achieving the end,
will contextualize the familiar criteria differently. In this view, only
progress oriented toward the achievement of a “substantive” democracy
is worthy of association with the term “democracy.”

The issue is no mere question of semantics. The moral authority asso-
ciated with the word “democracy” is formidable. The term is widely
used to demarcate the moral high-ground in political struggles. It thus
not only confers maximal legitimacy on those actors associated with it,
but also strips of all legitimacy those who militantly oppose the actors
and structures that enjoy the term’s imprimatur. As the following section
will argue, labels of such significance should reflect realities, not mere
institutional forms.
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It has to be remembered that until recently there was a strong feeling that
there was an alternative out there to liberal democracy. There was a belief
in a higher form of democracy, one that emphasized results, equality, that
could really achieve things. (Carl Gershman, National Endowment for
Democracy, .)3

Carl Gershman’s use of the past tense in the above extract speaks
volumes about the conventional wisdom regarding substantive democ-
racy in the wake of the collapse of Communism. Communism had
appropriated that part of the democratic tradition left behind by liber-
alism, and since Communism by  lay in ruins, it seemed natural to
conclude that the liberal conception of democracy had the field to itself.

Indeed, although Eastern European dissident movements had largely
been led by those who imagined innovative structures of participation
and even the realization of long-betrayed promises of social justice, the
months following the collapse saw large majorities throughout the region
embrace what was presented as a tried and true solution. The most com-
pelling slogan of  was “No More Experiments!” Ironically, this was
the most unrealistic slogan of all; the question, it turns out, is not
whether to experiment or to select a ready-made Western-style reality,
but what kind of experiment to attempt in the face of an uncharted
future. The quick resurgence of barely renovated neo-Communist
parties in much of the region is but one sign that the expectations of 
are being reassessed, and that foreign models are of limited relevance.

In Eastern Europe as in Latin America and elsewhere, democracy is
best understood not as a set of importable institutions, but as a norma-
tive orientation that requires creative application to the distinct prob-
lems of individual countries. But how shall this normative orientation be
specified?

Herein lies the controversy between those who, like Gershman,
believe the issue to have been definitively resolved in favor of a narrow
(“nineteenth-century”) liberal conception of democracy’s ends and
those who hold out for a more expansive conception. The former regard
the expansive conception as a dangerous fantasy, whereas the latter
regard achievement of it (in whatever measure) as the sine qua non of
democracy’s moral authority.
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The liberal conception, notwithstanding its seeming emphasis on a
determinate set of institutions, is no less teleological than its adversary.
It is rooted in a Lockean division between civil society and the State, the
latter acting as the agent of the former to solve a limited set of collective
action problems. The dominant organizing principle of civil society is
the market, idealized as a free and competitive interaction of autono-
mous individuals. The State exists to provide the legal and political req-
uisites to the operation of the market (i.e., positive law, impartial judges,
enforcement) and to address exceptional instances of market failure (e.g.,
by providing needed non-excludable public goods and by breaking up
monopolies).

Market society, including even the original distribution of property, is
conceptualized as logically (even if not historically) prior to the existence
of the State. Market mechanisms, then, even if tampered with by the
State in response to some perception of market failure, are not to be
understood as mere instruments by which the State shapes social out-
comes in accordance with some collective vision of the good. However
much the State may cushion the impact of market processes, it is the free
market, not the State, whose role it is to determine winners and losers.
The State does not pursue the common good by breaking down the
diverse interests of market society; rather, the common good consists
precisely in making society safe for the diversity of interests.

The above description plainly does not do justice to the complexity or
diversity of liberal thought, but it accurately highlights an essential
element of the liberal telos: the limited mission of government. When lib-
erals speak of establishing limited government, they mean it not simply
in the narrow sense of institutionalizing restraints against the arbitrary
exercise of power by governmental organs, but in the broad sense of lim-
iting the reach of collective decision-making in social life. (Given the
destruction that grander schemes have wrought, the current popularity
of the liberal view is unsurprising.)

Since liberalism emphasizes containment rather than enhancement
of collective decision-making, the role of democracy in liberalism is
accordingly narrow. The popular franchise is meant to serve, not “the
liberty of the ancients” (collective participation in the decisions affecting
the lives of the governed), but “the liberty of the moderns” (individual
freedom to pursue one’s own agenda without undue interference).
Political democracy’s purpose is to render the State apparatus account-
able to civil society, so that public power does not tread on private right,
and so that no faction of civil society can capture enough of State power
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to disproportionately advantage itself at the expense of other interests.
Formal political equality has no necessary implications for inequalities,
however gross, existing within civil society itself. Liberals of different
hues may quarrel over whether the furtherance of social equality is an
admissible goal in the exercise of political power, but none posit this as
political democracy’s essential function.

Yet democracy owes much of its moral authority to a grander vision
that predates the liberal conception. It is a vision of a community
coming together, on terms of equality, to forge a common interest and
pursue the common good.4 This vision, dominant in democratic thought
from ancient to early modern times, emphasized substantive equality
among citizens (albeit often providing for classes of non-citizens). As
Montesquieu summarized the prevailing notion in his classic text on
governmental systems, The Spirit of the Laws, democracy presupposes vir-
tuous commitment to the public good over the private, which can be
nourished only by economic equality and frugality. “[I]n a democracy
real equality is the soul of the state,” for which reason founders of
ancient republics “divided the lands equally,” and to which end “[o]ne
must . . . regulate . . . dowries, gifts, inheritances, in sum, all kinds of con-
tracts.” At a minimum, the laws “must make each poor citizen comfort-
able enough to be able to work as the others do and must bring each rich
citizen to a middle level such that he needs to work in order to preserve
or to acquire.”5

The relationship between equality and democracy was specified most
systematically in the work of Rousseau. A democratic polity (or repub-
lic, in Rousseau’s terminology) is governed on the basis of a social con-
tract whereby each citizen surrenders individual autonomy in return for
an equal share in the collective (“general”) will. An individual enjoys civil
liberty by virtue of being governed only according to “general” laws, by
which that individual is burdened to no greater or lesser extent than any
other, and in which that individual has an equal say. Yet this will be gen-
uinely so only where the citizens are similarly situated, so that politics
does not become dominated by conflicting and unequal interest groups,
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leading to the triumph of “particular” interests over the common good.
Thus, it is essential that “no citizen shall ever be wealthy enough to buy
another, and none poor enough to be forced to sell himself.” Laws,
Rousseau wrote, “are always of use to those who possess and harmful to
those who have nothing: from which it follows that the social state is
advantageous to men only when all have something and none too
much.”6

The pre-liberal–democratic ideal thus went well beyond equal distri-
bution of the franchise. It extended to a rough equality in material con-
ditions, which translates into a rough equality of power over the socially
structured decisions (especially concerning the allocation and use of
material resources) that condition daily life. In part this reflected the
belief that only relative equality in social conditions could provide the
proper basis of effectively equal political participation. More essentially,
however, it reflected the belief that the whole purpose of formal politi-
cal equality was the effectively equal empowerment of citizens across the
society in all realms of social activity.

As C. B. Macpherson puts it, for most ancient to early modern dem-
ocratic thinkers, “democracy was a classless or one-class society, not
merely a political mechanism to fit such a society”7 (though the ancient
view excluded from “society” classes of non-citizens). The split between
public and private realms, between a political community of equal citi-
zens acting cooperatively and a civil society of unequal individuals
acting competitively, with the former relegated to the role of guarantee-
ing the conditions for the latter, was an innovation of liberalism.8

Initially hostile to the extension of the franchise beyond the proper-
tied classes, liberal elites gradually incorporated the democratic
program as the latter proved susceptible of “domestication.” The advent
of the universal franchise, it turned out, had less effect than anticipated
on the distribution of real political influence, which continued largely to
reflect the distribution of power in civil society.

This reality, in turn, increasingly drove critics of social inequality to
a hostile stance toward “bourgeois democracy”; not only were its dem-
ocratic properties grossly incomplete, but its mechanisms of popular
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participation could even be seen as an obstacle to genuine popular
empowerment. Through cultural hegemony and the multifaceted influ-
ences of money, the upper classes would ever be able to subvert working-
class consciousness and undermine the unity of any electorally based
challenge to the status quo. Moreover, there was the suspicion that the true
powers-that-be would allow bourgeois democracy to operate only so
long as it did not produce a revolutionary result, that the promise of
fidelity to whatever outcome the process might produce veiled a secret
resolution to prevent social change by all means necessary, in which case
the humble classes would be caught unprepared and unarmed.

The unhappy results of this logic need not be detailed here. Suffice it
to say that little has proved more lethal to popular empowerment than
the imputation of popular will to a vanguard that promises to create by
coercion the conditions of the popular will’s authentic expression.
History’s refutation of that experiment, however, does not invalidate the
insights that prompted so many to embrace it.

For its part, liberal democracy withstood the challenge from “people’s
democracy” largely because it adapted to incorporate part of the
agenda of substantive democracy. This adaptation came partly as a
response to the threat of the anti-liberal Left; popular enfranchisement
necessitates co-optation, and co-optation has its price. The adaptation
also stemmed, however, from the very logic of the fusion of liberalism
and democracy: if the enfranchised lower classes are to enjoy the bene-
fits of liberalism – the ability to autonomously pursue diverse interests –
something more than guarantees of non-interference will be necessary
to enable that enjoyment. Democratic legitimacy, even for liberal
democracy, requires not only formal processes, but a democratic social
reality. Although there is no consensus on the necessary content of this
social reality, some homage must be paid to the egalitarian component
of the democratic heritage.

Recognition of democracy’s substantive component informs consid-
eration of the problem of false democratization. Although the formal
structures of Western liberal democracy may be packaged for export,
their transplantation into societies marked by rigid social stratification
and widespread economic deprivation does not thereby render those
societies “democracies.” The universal franchise may allow all sectors of
the society to select once every four years from among pre-packaged
candidates of parties controlled by social elites, but this scarcely implies
the rudiments of accountability, let alone genuine popular empower-
ment. Popular prerogative to reject one given set of administrators of
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the social order in favor of another, while not a trivial development, is
very far from the power to make government responsive to popular
initiatives, input, or needs. Where opposition groups operate without
resources in a context of widespread illiteracy, economic dependence,
and entrenched habits of deference to traditional authority, meager are
the prospects for making real the promises associated with the demo-
cratic label. And this is even assuming that the polyarchic processes are
genuine, rather than a sham to disguise repression of real opposition and
reserves of power for military or other elite institutions.

False democratization occurs where polyarchic institutions are intro-
duced not as a component of social reform, but as a substitute for it. The
purpose of false democratization is to manipulate the internationally
recognized symbols of legitimacy, so as to discredit militant (often
armed) opposition and deflect international criticism that has impeded
the flow of foreign (often military) aid. Wartime elections in this context
have served not as an opening to the resolution of civil war, but as a war
strategy. Yet even where the institutions of polyarchy are implemented
less manipulatively, use of the democratic label tends to vastly exagger-
ate the extent of progress. The formal mechanisms associated in the
West with democracy may be in place, but absent the social context that
in the West causes them to be normatively meaningful.

Western liberal democracy, whatever its shortcomings, has realized
enough of the democratic ideal to delegitimate those critics who seek to
overthrow it rather than seek change within it. The same should not
automatically be assumed for the Western model’s imitators in less devel-
oped countries. From the standpoint of substantive democracy, compet-
itive electoral processes are valuable to the extent that they improve the
distribution of power in society; where they are unlikely to do so signifi-
cantly, the primary focus of normative inquiry must be on, not formal
procedures, but social reform.

Egalitarian social policies, i.e., policies oriented toward greater eco-
nomic equality, material security, and access to the institutions of civil
society, are essential to democracy in three ways:
() They enable democracy, by providing the material base for meaning-

ful and effective political participation, so that less advantaged
sectors can advance their self-conceived interests in the political
arena on the same terms as social elites.

() They reflect democracy, for they are evidence – perhaps the only truly
persuasive evidence – of the real weight of popular sectors in politi-
cal decisionmaking.
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() They embody the essence of democracy, in that they empower less
advantaged sectors with respect to social decisions taken outside the
political realm, decisions likely to have the greatest concrete effect on
people’s lives.

In less developed countries marked by social stratification and politi-
cal polarization, especially in Latin America, polyarchy and social
reform have often constituted not complementary but contradictory
programs of political forces claiming the mantle of democracy. False
democratization, as described above, has been to varying extents the
norm. Where rare opportunities for social change have presented them-
selves, the agents of change have understandably been reluctant to allow
the project to be derailed in the name of fidelity to procedural niceties.
Ironically, among the most vociferous advocates of polyarchy have been
embattled social elites subjected to populist or socialist regimes.
Determining which side, if any, deserves to be identified with the cause
of democracy is far from being a straightforward matter.

Meanwhile, Eastern Europe has seen the collapse of (partly foreign-
imposed) regimes which had accomplished, parasitic nomenklatura not-
withstanding, economic and social levelling and an austere material
security. This accomplishment, however, came at the cost not only of the
denial of authentic political participation, but the systematic eradication
of civil society’s autonomy, with respect not only to economics but to all
aspects of social activity. “Actually existing socialism” incorporated all
civic organizations into the State apparatus, not for the stated purpose
of involving citizens more directly in the revolutionary process, but in
order to crush any organized autonomy from the State. By no definition
was this democracy. Yet “democratization” has so far sought to reverse
those few features that, from the standpoint of substantive democracy,
are favorable: relative social equality and the concentration of economic
resources in the hands of a public sector that might potentially be held
accountable to collective decision-making. Although the introduction of
market mechanisms is unquestionably desirable – indeed, economically
essential – the choice of marketization strategy has enormous conse-
quences for substantive democracy.

Neo-liberal “democratization,” in both Latin America and Eastern
Europe, has involved social policies that calculatedly deepen economic
inequality, material insecurity, and social stratification (albeit purport-
edly only in the short run) in the name of eliminating an inefficient and
parasitic State apparatus and opening markets to capitalize on compar-
ative advantage. Although arguably reflecting a mere recognition of
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economic realities, these policies threaten to place vital economic deci-
sions exclusively in the hands of international markets, foreign investors,
and well-positioned domestic elites, leaving them permanently beyond
the reach of political decision-making. For sectors lacking market power,
it is hardly clear that the promised long-run advantages will ever mate-
rialize; as ever, their destiny appears to be out of their hands.
Unfortunately, the cause of substantive democracy has thus far been
unable to inspire a coherent alternative economic strategy.

Gershman purported to eulogize the notion of “a higher form of
democracy . . . that could really achieve things.” But however badly the
expansive conception of substantive democracy has lately been bat-
tered, democracy is, in the final analysis, not separable from “real
achievements.” What those achievements must be is a matter of intense
ideological dispute, but to the extent that one claims the moral author-
ity associated with the democratic tradition, as opposed to merely rede-
fining democracy as nineteenth-century liberalism, one must measure
democratization in terms of real, not just formal, popular empower-
ment. One should not, then, speak of democracy in isolation from egal-
itarian social policies.

  

If there is an emerging global consensus about governmental norms, it
is not a consensus about democracy. However much conventional mech-
anisms for the election of governments may have diffused, there is no
clear accompanying trend toward the substantive democratization of
societies; indeed, one might argue that the trend is in certain respects to
the contrary. Moreover, as the foregoing section makes clear, there is no
agreed-upon method of measuring such progress. Competing concep-
tions of substantive democratization suggest differing criteria, often in
tension and sometimes contradictory. Whatever overlapping consensus
exists is primarily a consensus about what democracy is not; considera-
tion of an affirmative program will immediately bring discord to the
surface.

There is, however, a separate issue as to which the possibilities of con-
sensus are more promising, and to which democratic values are relevant.
This is the issue of assessing, not a governmental system’s progress in
realizing elusive ends nowhere achieved in full, but the system’s success
in producing a government that meets certain minimum requisites for
international recognition as the nation’s legitimate sovereign represen-
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tative. This issue has taken on new significance in the last few years,
moving beyond the realm of abstract moralizing and into the realm of
international legal debate. At stake is a government’s right to invoke in
the State’s name the UN Charter prohibitions against foreign interven-
tion in matters which are “essentially” within the State’s domestic juris-
diction (Art. ()) and foreign threats or uses of force against a State’s
political independence (Art. ()).

Traditionally, the internal character of a regime was irrelevant to the
government’s international standing. The international order was for-
mally based on the association of equal sovereign States, the logic of
which implied that whoever held effective control of the national terri-
tory and population had unquestioned authority to speak for the State
in international affairs. It was hence inappropriate for the international
community to grant or withhold recognition based on the method by
which a government came to power or the extent of popular approval
of those who spoke in the nation’s name.

Recent events, however, have prompted reconsideration of the tradi-
tional view.9 This reconsideration is perhaps a predictable eventual
result of a UN Charter that, in wake of the horrors of World War II,
fused the customary principles of international law with moralistic ref-
erences to the “self-determination of peoples” (Art. ()) and “universal
respect for, and observance of, human rights and fundamental free-
doms” (Art. (c)). Article () of the Universal Declaration of Human
Rights, approved by the UN in , stated that “[t]he will of the people
shall be the basis of the authority of government.”10 Although interna-
tional instruments purporting to specify requisites for the realization of
these principles are vaguer than they might at first appear, having been
drafted and approved with the participation of unrepentant one-party
States,11 they constituted a step away from the antiquated notion of
national sovereignty as a right vested in a sovereign monarch. Formally,
State sovereignty was now popular sovereignty, although what counted
as an articulation of the popular will was still considered a matter “essen-
tially within the domestic jurisdiction,” in practice leaving beyond chal-
lenge the de facto ruler’s claim to speak for his people.
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Whatever else may be said for the consequences of the “third wave of
democratization” that has swept through old bastions of resistance to
liberal–democratic political forms, it can at minimum be said that the
imputation of popular will to de facto regimes is no longer found persua-
sive. True, an international community that takes the self-determination
principle seriously can scarcely impose a specified method of self-gov-
ernment as a condition of according States the very respect and protec-
tion that international law purports in the name of national
self-determination to provide. But one can no longer simply accept at
face value the claims of autocratic leaders that their leadership is the
expression of an unmanifested popular will or indigenous cultural
norms, of which the leaders purport themselves to be the authoritative
interpreters. Too often, de facto leaders have proved to have been tyran-
nical despots, reviled by their subjects for having made a cruel joke of
the norms on which they predicated their right to rule. For popular sov-
ereignty to have genuine meaning, the link between the people and sove-
reign power must be empirical.

John Locke, that quintessential theorist of government by consent of
the governed, reasoned that individuals, by virtue of consenting unani-
mously to the formation of political society, bestowed upon the major-
ity the power to select the form of government as it saw fit, whether that
form be democracy, aristocracy, elective monarchy, or hereditary mon-
archy.12 How this “majority” decision came to be perceived is unclear.
Locke interposed no requirement of elections or plebiscites to determine
the majority’s will. (Indeed, for Locke, the linchpin of legitimacy was the
government’s conduct, not its form.) Nonetheless, where the “majority”
had placed the greater part of the legislative power into the hands of
Parliament, Locke deemed the usurpation of this power by the King to
constitute the dissolution of the legitimate government.13 This raises
questions, since imputation of majority consent from mere acquiescence
might as easily ratify a change in the form of government (as from mixed
to monarchic in Locke’s England) as the establishment of the original
form. Perhaps the consent of the majority is to be inferred only from
long-standing traditions or from developments occasioned by the partic-
ipation of some substantial part of the political community.

What is clear is that the majority has the right to select, by whatever
means of articulation, even hereditary monarchy, notwithstanding
that once selected, this option forecloses the majority from further
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participation in government. Although the government can by its behav-
ior forfeit its legitimacy, there is no indication that its legitimacy can
simply be revoked by a subsequent majority decision. After all, the point
of adopting an authoritarian form of government is precisely to
promote unity, stability, decisive government, and long-term planning,
all of which are undermined by making governmental legitimacy the
hostage of the whims of temporary future majorities.

Such a view of majoritarianism is reminiscent of a famous lamenta-
tion about elections in numerous African States at the time of indepen-
dence: “one man, one vote, one time.” Democratic constitutions have
frequently embodied a founding pre-commitment to a “republican form
of government” or “free democratic basic order” that overrules contra-
dictory decisions taken by a subsequent majority or even supermajority.
But what do democratic values have to say about a majority decision to
adopt authoritarian government, whether that decision is manifested by
election or plebiscite, or by some less concrete form of articulation, such
as time-honored traditions or mass demonstrations?

The answer to this question is more complicated than is usually con-
ceded by those who proclaim the advent of an “emerging right to dem-
ocratic governance.” The moral authority of democracy is tied to an
insistence on the right of all people to participate on an equal basis in
the decisions affecting their destiny, but this also implies that people be
able to assign to others, on terms of their own choosing, their power of
decision. Representative democracy itself requires this principle, though
only on the basis of fixed terms, sometimes augmented by recall provi-
sions. Judicial review of legislation implicates this principle to an even
greater extent, subject only to provisions for constitutional amendment
that may require complex combinations of supermajorities.

Do not democratic principles then imply that a community may,
through a majority decision somehow manifested, delegate political
decision-making to an authoritarian government in perpetuity, condi-
tioned only on that government’s fulfillment of the purposes for which
the delegation was made? The initial answer, it seems, must be yes. Any
other answer violates the very equality of respect that democratic prin-
ciples require us to accord members of different societies with different
values, goals, and traditions.

But that is only half the answer. In an authoritarian society, a mere
change in majority preferences is scarcely seen or felt. The issue only
arises in the context of a crisis of legitimacy, which occurs only when a
substantial sector of the society manifests its view either that the delega-
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tion had not been made by a true majority in the first place, that the
government has violated the terms of the delegation, or that changed
circumstances have made the purposes of that delegation obsolete. And
under these conditions, the judge of the truth of these contentions can,
by the application of democratic principles, only be the current major-
ity, whose views must be manifested in a manner clear enough to direct
the international community’s application of the principles mandating
respect and protection for legitimate governments.14

The numerous internationally monitored elections taking place in less
developed countries in the last several years should not, then, be seen as
part of a democratization crusade.15 They are better understood as an
application of Lockean principles of popular sovereignty to discrete
instances where there have been internal crises of governmental legiti-
macy. There is no movement – nor should there be – to delegitimate
non-polyarchic governments generally. As for the phenomenon of “one
man, one vote, one time,” such a result, for all the problems it creates,
remains consistent with the scheme of popular sovereignty if it be the
majority will.

What do democratic values dictate where popular sovereignty gener-
ates a result grossly at odds with substantive democracy? On the one
hand, egalitarian social policies enable, reflect and embody broad
popular empowerment; on the other hand, majorities often willingly
vote to maintain, reinforce, or even restore socioeconomic stratification.
There has thus been the temptation to equate popular sovereignty with
some imputed popular will that represents, not the empirical will of the
populace, but a higher will, one that embodies what the populace would
will if it were to recognize its true interests or achieve full social con-
sciousness. This vanguardist temptation, of course, has led to apologism
for tyranny, and not just of the Leninist variety. In the face of many real-
world circumstances, however, the temptation is all but irresistible.
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Rousseau dealt directly with this paradox of substantive democracy.
In order for the necessary institutions to be built, “the social spirit, which
should be created by these institutions, would have to preside over their
very foundation.” The role of institutional architect falls to the
Rousseauian “legislator,” whose task is no less than to transform “each
individual, who is by himself a complete and solitary whole, into part of
a greater whole from which he in a manner receives his life and being.”
Yet if the legislator were to have unilateral authority to impose these
institutions, “his private aims would inevitably mar the sanctity of his
work.” “[O]nly the general will can bind the individuals, and there can
be no assurance that a particular will is in conformity with the general
will, until it has been put to the free vote of the people.” Rome, he added,
“suffered a revival of all the crimes of tyranny, and was brought to the
verge of destruction, because it put the legislative [drafting] authority
and the sovereign power into the same hands.”16

For Rousseau, legitimate governance requires that the majority will
and the principle of generality (i.e., rudimentary social justice) coincide;
“when they cease to do so, whatever side a man may take, liberty is no
longer possible.”17 And so it may be that between deference to the
majority’s consent to a socioeconomic elite’s self-interested “particular”
will and the vanguardist impulse to drag the masses kicking and scream-
ing to the promised land, there simply is no choice consistent with dem-
ocratic values. Recent history may indicate that, other things being
equal, the vanguardist approach is the worse of the two, but that may be
a transitory prejudice that will be negated by future historical disasters
of the opposite kind.

There are at least two types of circumstance where “other things” are
not equal. The first is where “liberty is not possible,” i.e., where de jure or
de facto conditions are such as to provide no reasonable possibility for the
forces of egalitarian social reform to make progress while at the same
time respecting the institutions ratified by the empirical popular will.
Under conditions where social hierarchy is locked in, such as non-
polyarchy or sham democratization, the democratic perspective would
not seem to favor legitimating the status quo and casting its disloyal oppo-
sition into a kind of international outlawry.

The second exceptional circumstance is where the particularism
of the majority will is so great as to be predatory. This is often the
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case in societies marked by racial, ethnic, or religious polarization.
Majoritarianism is not a principle unto itself; it is an application of the
principle of equal respect and empowerment. Majorities must be drawn
from a collection of groups with overlapping interests capable of gener-
ating a general will, even if only on the basis that each group is too small
and vulnerable to see a high-stakes grab for predatory power as an
attractive option. Where there is a cohesive majority faction intent on
plundering the minority, the minority’s power over its affairs in a major-
ity vote is zero. Even if there were some promise of this changing
through the institutionalization of polyarchy and steps toward the de-
ethnification of politics, a minority group’s vital interests might be irre-
mediably damaged before that promise could be realized.

Assuming majority will is to be deferred to, the final issue involves
determining what shall count as a manifestation of that popular will.
Where governments face a crisis of legitimacy, the answer of contempo-
rary custom is to hold a “free and fair election.” UN (and NGO)
observer groups have made impressive progress in generating a broadly
recognized set of specifications for such an election, which I will not
detail here.

The critical difficulty in these elections involves “levelling the playing
field,” so that the majority has a fair chance to decide its will. Although
recognized standards now extend beyond electoral mechanics to the
conduct of electoral campaigns, additional obstacles lie a step farther
back, in the social reality that provides the broader context for the elec-
tion.

The problem is particularly acute where opponents of the status quo

suffer both from socioeconomic disadvantage and from the lingering
effects of a history of political exclusion and repression. Whatever com-
pensations are attempted, the playing field cannot truly be levelled.
Although the militant opposition cannot, without contradicting demo-
cratic principles, use this fact indefinitely as an excuse to evade majority
judgment, it is justified in conditioning its indispensable participation in
a test of governmental legitimacy on both procedural and substantive
guarantees regarding the future. The playing field may be sufficiently
level for holding the first of a perpetual series of periodically scheduled
elections (to be held under gradually improving social conditions), but
not for a “one man, one vote, one time” determination of how the
country is to be run for the indefinite future. In specific cases, therefore,
efforts to effectuate the principle of popular sovereignty may entail pur-
suing aspects of procedural and/or substantive democratization.
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Popular sovereignty is conceptually distinct from democracy, even
though its content may be specified through application of democratic
principles. At stake is a regime’s minimal legitimacy, not its democratic
quality. Yet the concerns that give rise to tests of legitimacy based on
majority consent also give rise to a felt need to reproduce evidence of
majority consent at regular intervals. Polyarchic norms can thus contrib-
ute to a form of political progress that, while fully distinct from substan-
tive democratization, is nonetheless normatively significant from a
democratic point of view.

  

As standards for measuring political progress in developing States, sub-
stantive democracy and popular sovereignty have significant shortcom-
ings. First, the goals they represent are the extreme ends of a spectrum.
Substantive democracy is a maximal goal, relevant to normative evalu-
ation of all regimes but susceptible only of incomplete realization in
even the most highly developed polity. Popular sovereignty is a minimal
goal, requisite to the bare recognition of a government’s legitimacy
against the claims of rival contestants. Progress beyond satisfaction of
the norm of popular sovereignty, but not directly relevant to the realiza-
tion of substantive democracy, remains to be considered.

Second, substantive democracy and popular sovereignty are norms
imposed from without, grounded in abstract principles rather than in the
thinking of political actors in the society in question. They gauge legiti-
macy from the perspective of the foreign observer, not the domestic par-
ticipant. The focus is on whether and to what extent participatory
processes serve democratic values, not on the usefulness of such pro-
cesses in forging a political order that satisfies the essential purposes of
the society’s powerful actors. These actors may be oblivious to demo-
cratic values, but the achievement of a stable social peace among them
may nonetheless constitute real progress for the nation, even as gauged
from abroad by an observer animated by democratic values.

Constitutionalism represents a different gauge of progress.
Constitutionalism, in the sense to be discussed herein, denotes the estab-

lishment of a broadly recognized basis for the legitimate exercise of power, from which

can be deduced procedural and substantive limitations on power’s legitimate exercise.
Where constitutionalism prevails, the constitution is not merely

descriptive (reflecting the transitory configuration of the de facto power
structure) or programmatic (reciting high-minded aspirations), but
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operative, effectively setting the perimeters of the permissible actions of
State organs and officials. The emphasis here is not on instrumentalities
(which may or may not include a founding document or a system of judi-
cial review), but on social effects. A constitutionalist order is achieved
where the politically relevant actors come to share a commitment to
established principles and institutions of government; those in power
recognize that they may exercise it only within the established compe-
tences of their offices, and those out of power recognize that they must
obey the final decision of those officeholders duly authorized to render
it. Wherever and to whatever extent constitutionalism is absent, little
beyond personalistic loyalty or habits of obedience stands to prevent an
unmediated clash of social forces,18 i.e., politics as war by other means,
at best.

The substantive and procedural content of the constitutional
arrangement, including the existence vel non of competitive electoral
processes and a broad franchise, will depend on the balance of forces in
the political community (though it must in all cases establish legal limits
to the discretionary exercise of power and independent oversight of
those limits). Absent commonly recognized traditions and philosophical
premises, some combination of overlapping consensus and compromise
must reconcile disparate views and interests.

Constitutionalism is possible only where all of the society’s essential
political actors regard the cost of imperiling the constitutional arrange-
ment as greater than the cost of being defeated on the issues immedi-
ately at stake. One way to create this condition is for the constitution to
embody a completely static substantive compromise, with no significant
competitive processes, and perhaps with factional vetoes, so that no
essential issues are subject to a unilateral discretionary decision. An
opposite approach would be to subject all issues to competitive electoral
processes, guaranteeing only the perpetuation of the competitive pro-
cesses with specifications that hold out to the losers the hope of increas-
ing their influence in the next election. The greatest likelihood is an
intermediate solution that combines an element of fluidity with substan-
tive guarantees. A static compromise would freeze the legal balance of
power irrespective of changes in the balance within society, resulting in
great incentives to void the deal as soon as one party’s societal power has
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significantly improved. A solely procedural solution raises the stakes of
political competition to unacceptably high levels for groups that expect
to be perpetual losers, as well as for groups fearing that the decisions of
the present term could irremediably damage their interests (or even
destroy them qua interest groups) before the next election. (Of course,
for them to void the deal, these groups must also believe they could do
better in an unmediated power struggle.)

Competitive electoral systems do not necessarily mean full polyarchy.
The deal may involve freezing out some contestants, or grossly limiting
the franchise (e.g., along property qualification, gender, or ethnic lines).
The system need be legitimate only in the eyes of those whose judgment
of illegitimacy would be seriously destabilizing; if radical parties are
marginal, or if sectors of the society are effectively outside the political
arena, they will not have sufficient chips to come to the table.

Nonetheless, there are strong reasons why polyarchy is an increasingly
common outcome of constitutional bargains. Where militant opposition
parties caused the crisis of which the constitutional process is the
attempted solution, they obviously cannot be excluded. Where such
parties are weak, excluding them unnecessarily clouds the claim of the
constitutional arrangement to legitimacy, both internally and with
respect to the international community. Where such parties are weak but
feared to become strong, they are likely to be dealt with by means that,
however undemocratic, are more subtle than outright exclusion.

Resistance to universal adult enfranchisement is also an unlikely
result. First, the international norm of universal enfranchisement is
much stronger than any norm requiring elections to be meaningful;
formal disenfranchisement is simply an international public relations
disaster. Second, whereas during European feudalism one could speak
of the masses as being simply outside the political arena, it is difficult to
say this now of significant sectors in even the least developed countries.
Part of this may be owing to an international diffusion of a sense of enti-
tlement to participate in politics, but for whatever reason, it is difficult to
imagine situations where legitimacy in the eyes of the masses is not a rel-
evant political consideration. Moreover, the lower classes have proved
easier to co-opt than to exclude, and the “learning curve” on this has
helped to spare less developed countries the struggles over enfranchise-
ment that took place in the first polyarchies. Finally, even if the popular
classes were not demanding a voice in politics, elites would not likely be
sufficiently cohesive to resist the temptation to try to recruit the masses
to help shift the elite power balance.
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Constitutionalism, though it is now likely to include polyarchy as an
ingredient, is not in and of itself a pursuit of democracy, and certainly
does not necessarily imply the broad popular empowerment associated
with substantive democracy. Polyarchy here is a means to a different end:
it provides an incentive for estranged groups to accept the deal. Forces
favoring substantive democratization may accept the solution for no
other reason than that they have no higher cards to play. At the same
time, their acceptance is evidence that the arrangement is preferable to
the unmediated clash of social forces that is the alternative to constitu-
tionalism.

In countries whose histories have been marked by a less civilized mode
of politics, the establishment of a broadly recognized basis for the legit-
imate exercise of power is a major accomplishment, separate and apart
from issues of substantive democratization and popular sovereignty. It
should be appreciated and gauged in its own terms, and not conflated
with a phenomenon – polyarchy – that at times is present, in whatever
degree, as a subordinate component.

 

Recent academic literature on democracy in both the comparative pol-
itics and international law fields has emphasized the widespread diffu-
sion of polyarchic procedural norms in the post-Cold-War world. Such
an emphasis is potentially misleading. It courts the twin dangers of mes-
sianism and complacency, encouraging ill-conceived interventions
against governmental systems that fail to embody what passes for some
transcendent democratic “truth,” while providing ideological cover for
regimes that continue systematically to deprive their citizenries of
genuine participation in the decisions that affect their lives.

At the same time, the prevalent literature fails to appreciate distinct
types of political progress that do not entail democracy, but that are asso-
ciated, to a greater or lesser extent, with polyarchic mechanisms. Such
mechanisms have proved valuable (though not a panacea) in resolving
destructive crises of governmental legitimacy. They have played a part
both in the implementation of the international standards that purport
to bridle foreign responses to internal conflict and in domestic solutions,
grounded in local political realities, that forge an agreed-upon basis for
and limitations on the exercise of governmental power. The former
aspect has been treated above under the heading of “popular sove-
reignty,” the latter under the heading of “constitutionalism.” These are
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forms of progress that democrats should welcome, and yet they fall far
short of yielding the substance that renders democracy a distinctively
compelling cause.

By differentiating between substantive democracy, popular sove-
reignty, and constitutionalism, one can recognize certain types of
progress relevant to democratic values without committing the demo-
cratic imprimatur to still-problematic regimes. A ready example is El
Salvador as it appeared in the wake of its March  “elections of the
century.” The legitimacy of its elected government for purposes of inter-
national recognition seemed clear beyond cavil; prospects for consolidat-
ing constitutional structures that could maintain social peace were
hopeful but still problematic; genuine empowerment for vast deprived
sectors of the society remained far off.

A realistic assessment of the progress of societies in transition will
focus attention on the problems that remain to be solved. Only in this
way will normative evaluation make a contribution to progress in the
achievement of democratic ends.
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What kind of democracy does the “democratic

entitlement” entail?

Jan Knippers Black

One of the very positive developments of the last several years in Latin
America, Eastern Europe, parts of Central Asia and East Asia, and even
Africa, has been the spread of democracy – or at least of elections, and
the generalized requirement of elections – as the sole acceptable means
of rule legitimation. It would be very dangerous, however, to view this
trend as unidirectional – “the end of history”1 – or as the best we can do
toward achieving the popular ideal of democracy. It represents, rather,
a change in the nature, rules, and venues of the game of power compe-
tition that offers both new opportunities and new vulnerabilities. Over
the longer term, the spread of elections has by no means been an unbro-
ken trend; it has come in fits and starts, waves and cycles, incomplete and
always subject to reversal.

The development or de-development of democracy (understood as
popular, as opposed to elite, rule) should not be simply equated with or
tracked through national elections. Elections are a means, not an end,
and means are always subject to subversion or corruption. There may
well have been more democracy in “primitive” or pre-modern societies
than is common in contemporary democracies. In the absence of more
reliable means of recording choice in complex societies, however, it has
become difficult to speak convincingly of democracy without reference
to elections.

The nation-state system is itself a fairly recent social construct, and
national elections did not become commonplace, even in Europe and its
liberated offspring, until the mid-nineteenth century. At the turn of the
twentieth century, by some assessments, there were only nine countries
that could legitimately be considered democratic, and by  only



1 The reference is to the much-cited article by Francis Fukuyama, “The End of History?” The
National Interest (Summer ).



twenty-nine. A similar survey in  found sixty-five countries engag-
ing in creditable elections.2

Thereafter, with the implosion of the Soviet Union and the spread of
separatist fervor, there was an explosion in the number of recognized
states and thus in the number of national elections. Qualitative consid-
erations aside, there were well over one hundred States in the early s
having elected governments. While dubious in terms of output (i.e.,
accountability), the current era of electoral democracy is, in terms of
input (i.e., the staging of and participation in elections), certainly the
most far-reaching geographically. It is also the most firmly entrenched
in international law, from the political participation provisions of the
International Covenant on Civil and Political Rights, now signed by
more than one hundred countries, to the spreading practice of interna-
tional and non-governmental monitoring of elections.

 :       

This new era of democracy is not simply a byproduct of the end of the
Cold War. Like any development so unlikely, it has been overdeter-
mined, produced by many factors. This new wave of democratization
might be traced to Western Europe in the mid s. Having developed
strong domestic economies and a strongly democratic vocation, having
discarded the costly last throes of straightforward colonialism (as
opposed to neo-colonialism) and having found economic strength in
unity, the European Community exerted a strong pull on the continent’s
unconverted fringes. The lure of membership in the Community gave
an indispensable edge particularly to democratic forces confronting
authoritarian regimes in Portugal, Spain, and Greece.

The influence of Europe was felt in the Western hemisphere as well,
but a climatic change in the post-Vietnam-War United States made a
greater difference in Latin America. The first clear-cut reversal for Latin
America’s devastating era of militocracy came with President Jimmy
Carter’s insistence on respect for the electoral outcome in the
Dominican Republic in .3

With the end of the Cold War, the proliferation of new States – shards
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of the Soviet Empire – constituted a new frontier, an irresistible chal-
lenge to seekers of power and profit as well as to those of more benign
motives. But whatever the motive, whether revision of property and
investment codes or the facilitation of new forms of expression and par-
ticipation, the staging of elections launched the reorganization and
offered the essential legitimation.

For the Third World in general, the end of the Cold War meant both
liberation and resignation. For the Right it meant the loss of their cover
story, for the Left the loss of their dream. First-World potentates and
profiteers lost their rationale for openly propping up monsters like
Mobutu on security grounds. But then, they no longer needed such mon-
sters. In an unregulated globalized capitalist economy, there was little
danger that hungry natives could compete successfully under any form
of government for a share of Africa’s riches. In such a context, both rev-
olutionary and militarist–modernizer legitimation have shrinking con-
stituencies; and the forces that had constituted at times the political
extremes, at times the political options, are left with no marketable alter-
native to elections.

    

Perhaps the weightiest factors in explaining the trend to democratiza-
tion, or electoral legitimation, are best illustrated by reference to the
exceptions to the rule: the countries that scarcely bother to put up a dem-
ocratic facade. The most obvious and numerous in that category are
China and its expanding sphere of influence and the oil-producing
Muslim States. Yet the lack of international attention to democratic cri-
teria in these cases is not a reflection of Western respect for cultural
diversity. Muslim religion and culture have no more to do with the major
powers’ acceptance of dictatorship in the Persian Gulf and Brunei than
has Communism, Confucianism or any other “ism” with acceptance of
such in China.

In a sense, virtually all States in the now globalized economic system
are vanquished States – that is, the public sector has been eaten by the
private sector. China is, of course, another matter – the  lb. panda
who sits anywhere he pleases. The disinclination of the West to chal-
lenge the legitimacy of China’s government or even seriously to protest
its systematic human rights abuses might be attributed to prudent
caution in dealing with powerful States. But prudence in international
politics is not customary; single-mindedness in profit-seeking is. The
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power that takes precedence now is market power. It happens that the
most powerful constituents of Western governments – the money-
movers – are not anxious to risk disruption in China or with China as
they are busily moving their money there.

In sum, apart from players holding trumps, like China or Saudi
Arabia, States, as such, hold weak hands. Elections are becoming the
modus operandi for selection of governments in large part because eco-
nomic interests are less threatened now than they were two or three
decades ago by the formal processes of democracy. That is, global con-
centration of economic power is such that elected leaders have very little
latitude in economic policy-making, anyway; and elite interests are well
served by allowing elected governments to absorb the blame for policies
punishing to the poor. Faced with the expense of an increasingly high-
tech, media-led, professionalized game of electoral policies, and finding
the vestments of office akin to a straightjacket, leaders unable to deal
with the needs of the unaffluent are discredited and defeated by leaders
uninterested in doing so.

     :   
 

The struggle for redemocratization, or democratic transition, in Latin
America in the late s and early s, particularly in Brazil and the
Southern Cone, was undertaken at great personal risk and sacrifice by
popular leaders and movements. But it left no celebrated heroes, no
monuments, no holidays, or commemorative stamps. In fact, for those
most engaged the conflict never really ended; it simply moved inside and
lodged in their souls.

At Córdoba’s University City, one can still see the concrete and steel
foundations of the military bunkers that sixteen years ago surrounded
Argentina’s oldest college of philosophy and letters. But the casual
visitor would not notice such things. Unlike international wars, civil
wars, and revolutionary wars, counter-revolutionary wars – of govern-
ments against their own citizens – leave few visible scars, but the wounds
take longer to heal.

In late , Brazil and South America’s Southern Cone seemed
caught in a time warp. One who was there thirty years earlier, as I had
been, might have expected to have a sensation of déjà vu. When I was a
Peace Corps Volunteer in Chile in the early s, President Alessandri,
a Conservative, was about to be replaced by a Christian Democrat
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named Eduardo Frei. In Argentina at that time a civilian, of the Radical
Party, had just replaced a military regime, with the help of the Peronist
vote. In Brazil there was a president backed by organized labor and a
nationalist movement promoted by dependency theorists, like Fernando
Henrique Cardoso.

In Chile thirty years later, a Christian Democratic president named
Eduardo Frei had defeated a Conservative named Alessandri. (On the
campaign trail, Frei-the-son quipped that he had just two things going
for him: one was his last name, Frei; the other was his first name,
Eduardo.) In Argentina, a Peronist had replaced a Radical who had
taken over from the military. In Brazil, a popular labor leader running
for the presidency on a nationalist, dependency-type platform had been
overtaken and defeated by a candidate representing the Center-Right –
the same Fernando Henrique Cardoso.

Does that mean that the political and economic game has come full
circle in thirty years? No. The ghosts of democracies past are just that.
Now, as in the early s, most Latin American governments are con-
sidered democratic because elections have taken place. Now, as then,
there is less to such democracy than meets the eye. But the obstacles and
deceits are of a different order.

In the early s, “democracy” was being discredited – in Central
America and the Caribbean by fraud,4 in the Southern Cone by vulner-
ability to military intervention. Now, in the s, democracy is being
discredited by irrelevance – by the absence of options and expectations.

The democracy of the s was unstable precisely because there was
hope, hope that political democracy might lead in the direction of eco-
nomic democracy. The democracy of the s is more nearly stable
because there is little such hope (and consequently, little fear). More than
ever, electoral politics is the moral equivalent of sport.

In the s, the United States was promoting growth, but also social
change – within limits. Not surprisingly, Latin American leaders chafed
at the limits. Those who rejected the limits were labeled by the US and
its Latin-American allies as subversives. Those who accepted the limits
were labeled by their own people “entreguistas”, or sell-outs. The entreguis-
tas then began to lose their political bases to the “subversives,” a trend
highly perturbing to those who had the most to lose.

Whereas some parties on the Left rejected liberal electoral democracy
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in principle but accepted it in practice, parties of the Right did just the
opposite. They embraced electoral democracy in principle but rejected
it in practice. So the region suffered a decade or more of counter-
revolutionary terror and another of economic disaster – of unemploy-
ment and hyperinflation, disintegration of social infrastructure and
dissolution of social fabric. With the beginning of the s, the region
was celebrating the completion of a trend towards redemocratization
and was even experiencing spurts of economic growth – major accom-
plishments, achieved at great social and personal costs. But what do
these things mean now, in the context of the global village?

One of the problems for the analyst, as for the voter, is that of confu-
sion between what is old and what is new in this regional and global new
order. It seems to me that three old problems, closely linked then and
now, have taken on new dimensions and perhaps a new order of signifi-
cance. () Violence. Official violence has diminished, but has not disap-
peared, and few civilians want seriously to test the durability of the social
truce. Meanwhile, freelance violence has exploded, deepening the ten-
dency to anomie and social isolation. () The growing gap. Latin America
is both richer and poorer than it was three decades ago – a consequence
of trends both regional and global and of policy decisions, not of policy
failures. The Latin American States are not in danger of disintegrating
in the manner of East European and Central Asian ones, but as in the
United States their societies are fragmenting nonetheless, between
heavily armed ghettoes and fortified suburbs, between those inside
double-bolted doors and those left out on the street. () The surrender of

sovereignty. Even as elections became freer, the elected become less so. In
the s, the mantle of office looks evermore like a straightjacket.

     


Brazil’s observation in  of the thirtieth anniversary of the military
counter-revolution that so profoundly affected its political and economic
course was a very low-key affair. Commenting on a newly released book
in which military commanders of the s and s conceded for the
first time that torture had been a systematically employed policy tool, an
active duty general shruggingly asked why such matters should be
brought up now.

Ariel Dorfman’s play, “Death and the Maiden,” dealing with the toxic
residue of the Pinochet dictatorship, played well in London, and a movie
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version played well in the United States, but in Chile it quietly bombed.
Argentine and Uruguayan friends tell me that the topic of the “dirty
wars” – of military repression and popular resistance – is generally
avoided because the hate and fear that lie just beneath the surface of
public, and even private, relationships are best left untapped.

The celebrated redemocratization of the Southern Cone – the recon-
ciliation of the privileged and the wretched, of the armed and the
unarmed, of abusers and victims leaves whole populations with some-
thing akin to the battered-wife syndrome. In the absence of punishment
of the perpetrators, of open and definitive social condemnation of their
deeds, victims tend to blame themselves, either for somehow causing or
inviting the assault or for allowing themselves to be victimized, or both.
Rather than a cause for moral outrage, the episode or epoch becomes a
source of social embarrassment. As open resistance had been limited
and abuse to some degree selective, victimization is unevenly experi-
enced. Thus the national soul-searching that should be expressed in
social analysis is expressed instead in individual angst and psychoanaly-
sis.

In fact, the withdrawal of the military has not been to a safe enough
distance to allow democracy free rein. Coup attempts and threats and
other acts of military insubordination surfaced from time to time
throughout the s in Uruguay and Argentina, and in Chile there was
no pretense of subordination of the armed forces to elected civilian lead-
ership. Instead, there was talk of co-government – a recipe, the British
might say, for horse and rabbit stew: equal parts, one horse, one rabbit.
In July , President Frei publicly declared that the commander of the
Carabineros, or National Police, accused of responsibility for a massacre
in years past, did not enjoy the confidence of the government. But under
the rules of the game – the stacked deck that civilian leaders saw no
choice but to accept – Frei could not remove him. Despite Chile’s real
progress toward redemocratization, the leader of the Communist party
was arrested in  for publicly criticizing Pinochet.

In general, the abusers of the era of militocracy, from the tyrants to
the petty freelance torturers, continued to enjoy impunity. Attempts by
civilian governments in Argentina and Uruguay in the s to prose-
cute had met with such ominous military counter-measures that hence-
forth the amnesties that military conspirators had granted themselves
were treated by civilians as if they had the sanctity of law. Several former
members of governing juntas in Argentina who had been convicted of
human rights abuses and imprisoned under the government of Raul
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Alfonsin were subsequently pardoned by the government of Carlos Saul
Menem. In Uruguay, in , the admission of a former military officer
that during the military regime detainees had been tortured and killed
and buried secretly on military property caused a brief stir in the media,
but it did not spill over into the political arena.

It was not until  that the issue began seriously to be revisited. At
that time, Argentine jurists concluded that amnesty laws protecting the
murderers of mothers did not relieve them from liability for trafficking
in their orphaned children. Former junta leader, General Jorge Videla,
was imprisoned on such a charge early in the year, and further action
was pending at year’s end on a similar charge lodged against Admiral
Emilio Massera.

The most dramatic breach to date in the wall of impunity was the
arrest of Chile’s retired dictator, General Augusto Pinochet (now, by his
own rules, Senator for Life) in London on October , , pursuant to
a Spanish request for extradition on a range of human rights-related
charges. In Chile, the arrest led to much rejoicing but also much concern
and, in some quarters, anger. The government’s defense of Pinochet, the
degree of unease and polarization and the extent of hedging and eva-
siveness among those, even on the Left, who enjoyed a political forum,
suggested that Pinochet, or Pinochetismo, still cast a long shadow across
the land and that the need for exorcism remained acute. (In the US as
well, the architects and enablers of Latin America’s era of militocracy
had been displaced only, not defeated or discredited; the conflicted
response in Washington to the prospect of a trial for Pinochet suggested
a need for exorcism there also.)

Even so, selective political violence, “democratized” during the years
of militocracy in the sense that the affluent were also susceptible, has
abated. Official violence is generally limited once again to the poor, who
were always vulnerable. But, along with the poor, the middle class has
fallen prey to another kind of violence – a cultural import, some say,
from the United States – a sort of street-level tax collection. Throughout
Latin America, locals now suggest “safe” taxis and a firm grip on wallets.

In Rio de Janeiro, the tunnels that move traffic through the mountains
to connect the principal parts of the city in the early s had become
“toll tunnels,” as heavily armed thugs blocked the entrances and system-
atically collected; and the nightly sounds of machine gun shoot-outs as
drug lords competed for control of favelas had generated a siege mental-
ity in a city so recently famed as fun-loving. Such menacing anarchy is
almost as subversive of democratic prospects, as certain to sever links

 Critical approaches



among races and classes and generations, as is tyranny. With the metro-
politan murder rate running at twenty a day, most Cariocas seemed
relieved when the federal government, in late , launched Operation
Rio, a series of assaults involving several thousand troops, against the
favelas assumed to be the most heavily infested with narco-traffickers.

    

One need not see the latest figures from the UN Economic Commission
on Latin America to know that the region’s income gap is widening dra-
matically, at a pace accelerated by the growth spurts of the s. On all
sides in the private sector one sees monuments to new wealth.

Cutting a swath across virgin forests in the mountains above Rio de
Janeiro, the property of a Coca-Cola franchise heiress sports an incon-
gruent modern mansion, with matching mini-mansion for the security
guards and a city-pound-size kennel for guard dogs. In Uruguay’s Punta
del Este and Rio’s Barra de Tijuca, in Santiago’s Barrio Alto and La
Paz’s Barrio Abajo there is a flourishing of gated and guarded commu-
nities, of ghost towns of palaces used only for holidays and parties. A
single Christmas party in Punta del Este (at the estate of the Scarpa
family, brewers of Brazil’s Brahma beer) is said to have cost a million
dollars.

But favelas and poblaciones populares and villas miserias are growing, too.
Such growth is a consequence, in part, of rural to urban migration, as
shown in a recent study in Córdoba, but also, as indicated in a study of
Brasilia’s “satellite cities,” of slippage from the middle class. Of course,
the poor are the front-line victims of the new-style urban anarchy, and
in the shanty-towns, too, those who can afford them are buying guard
dogs.

Meanwhile, for the public sector, the new free-market order has been
very expensive. Throughout the region that sector has been asset-
stripped. Most who serve the public, from garbage collectors to univer-
sity professors, have seen their standards of living dropping for two or
three decades. Services that might pay for themselves, or even, at higher
cost to consumers, bring in a profit are privatized, while local, state or
national governments with no visible means of support are left to pick
up the rest. For this they resort generally to regressive taxes, like Chile’s
 percent value-added tax.

In Argentina a frenzy of privatization – a governmental going-out-of-
business sale – brought several years of rapid growth, but that growth in
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the private sector has come at the expense of deterioration of basic ser-
vices in the public sector – education, health, housing. Most services,
now privatized, are as bad as ever; but now they cost more. Argentina’s
economy grew by some  percent between mid- and mid-, but
representatives of the country’s largest teachers’ union, marching along
with , others in a protest in July  against unemployment,
claimed that their current real wages are only  percent of what they
were earning in . Chile’s “economic miracle” of the late s (–
percent annual growth) was a catch-up in part after the disaster of the
early s (� percent). Attempts of the Christian Democratic
governments in office since  to deal with the social deficit are said
to have lifted about a million people out of poverty, but it was not until
 that real wages in the formal sector climbed back to the levels
attained in the early s, and some  percent of the population
remained stuck in the unprotected, hand-to-mouth, informal sector.

In Brazil, as in Argentina, exhaustion with hyperinflation has led the
public to accept currency stabilization plans that mean First World prices
and Third World salaries. (Brazil’s minimum wage was about $ a
month in  when one could spend $ in Brasilia for a single serving
of coffee and ice cream.) Like Argentina’s Menem, Cardoso, whose Plano

Real is credited with his meteoric rise in the polls and his stunning first
ballot victory on October , , gambled that consumers now buying
clothes and shoes on lay-away plans would opt for currency stability
above all. But unlike Argentina and Chile, Brazil cannot court the favor
of international capital through a policy of de-industrialization. Though
in many ways it is one of the world’s least developed countries, it is also
now among the world’s most highly industrialized.

The price that has generally been demanded of heavily indebted
countries in Latin America and elsewhere for reentry into the game of
international commerce is a price that Brazil, at least until the mid-
s, had been reluctant to pay. That price is relinquishment of eco-
nomic sovereignty, the denationalization of economic decision-making.
The State itself under that circumstance comes to be unemployed,
except to the extent that it serves as a collection agency for creditors. The
otherwise beached ship of state is then subcontracted as a receivership.

      

What has come to be the operative definition of democracy in Latin
America as elsewhere in the s is a curiously lopsided one, one that
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disregards representation and accountability. This is not necessarily the
fault of the elected. Taking office is not the same as taking power; the
ritual of an election does not confer power if power does not reside in
the electorate.

The main elements of power are material resources and force, or
money and guns, and in Latin America election offers neither. Elections
may offer more slack in the leash for expanding human and civil rights,
but they provide no means of rewarding low-income constituencies with
economic gains. In fact, any suggestion of an upward shift in burden-
bearing would likely dry up credit and set off a stampede of fleeing
capital. The rules set by creditors and enforced by such institutions as
the International Monetary Fund ensure that those who pay the inter-
est on the debt will be the classes who did not benefit from the loans.
Otherwise the game would soon be stalemated.

Meanwhile, the kind of democracy that is compatible with the new
version of free enterprise turns out to be very expensive. With campaign
contributions routinely in the millions of dollars, corruption becomes
institutionalized and virtually all politicians are in some degree vulner-
able – the most vulnerable, often, being those who steal least and spread
it around the most. In other words, to the extent that money fuels the
process and all politicians are dependent, the charge of corruption
becomes just another weapon in a conflict in which the side with the
best-stocked armory has the advantage. British economist John
Maynard Keynes once said, “in the long run we are all dead”; in
Brazilian political circles, where indictments were being handed down
wholesale in the early s, the proverb came to be “in the long run we
are all in jail.” In the end, with options so narrowed, pressures so fierce,
and vulnerability so great, elected leaders, especially those with the
largest and most hopeful followings, are in danger of being utterly dis-
credited, along with their parties or movements and perhaps the ideal of
democracy itself.

In this context, the entire political spectrum in Latin America has
shifted sharply to the Right. Programs elaborated in the s – in Chile
by Christian Democrats in coalition with Socialists and in Argentina by
supposedly labor-oriented Peronists – might have seemed embarrass-
ingly anti-nationalist and anti-popular even to Conservatives two
decades ago. The Left has not disappeared, but now chastened and
pragmatic, it has slipped over to occupy what used to be the Center. In
Uruguay, the traditional Blanco and Colorado parties have become
almost indistinguishable; where the Colorado party used to be, more or
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less, is the previously “subversive” Frente Amplio. The programmatic
limb Frente Amplio is out on includes sparing from privatization those
government services that are being frugally and efficiently run.

For Brazil’s general elections of , Lula (Luis Inácio da Silva), the
fearless champion of the working class, tutored by media advisers and
lectured by First World economists, clipped his beard, donned coat and
tie, and tempered his rhetoric. Engaging in time travel, one might say
that Lula had run as Fernando Henrique (the Fernando Henrique, that
is, of the s and s) while Fernando Henrique had run as José
Sarney (the conservative president of the mid to late s). Brazilians
on the Left found grounds for optimism in the fact that as a candidate
Fernando Henrique had already sold out his friends in order to appeal
to his enemies. They figured that as a president he could only sell out his
enemies. But they were to be disappointed.

Actually Brazil’s presidential contests of the s point up the diffi-
culty in sorting out illusion and reality, good news and bad news. The
good news was that both of the major candidates – Fernando Henrique
Cardoso, the extraordinarily sophisticated and insightful social scientist,
and Lula Da Silva, the skillful community organizer and eloquent
spokesman of popular interests – were a cut above the best in the polit-
ical stables of most countries of North and South. The bad news was
that that is no longer enough to convert participation in elections into
participation for the majority in the fruits of their labor. (Privatizations
of the late s have attracted foreign investment on a massive scale,
but such riches do not trickle down and the income gap continues to
grow.) Even if these two remarkable men and their constituencies had
seen fit, directly or indirectly, to cooperate or coordinate, it is not clear
that they would have been able to hold off the creditors and carpetbag-
gers and the muggers operating in the streets and suites long enough to
break that great country’s slide into anarchy.

   

At this moment in the eternal struggle to determine means and ends of
power distribution, the norm of elections occupies the winner’s circle.
But how are we to see democracy as having won while in so much of the
“democratized” world, winners in both political and economic terms are
the very classes, sectors, agencies, even individuals, who engaged in
every imaginable maneuver to obstruct democracy?
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There is a great danger in welcoming so many “ringers” into the cel-
ebration of this ritual. It is that they will succeed in redefining electoral
democracy, redrawing its parameters in such a way as to trivialize it – to
further marginalize governments from economic policy-making, to
equate free thinking with free markets, the right to compete with the
right to destroy competition, to such an extent that no matter how large
a majority preferred that a function (e.g., campaign finance) be removed
from the private realm or that a service (e.g., running water or health
care) be offered in the public realm, such a policy would be seen as anti-
democratic. The initiative for setting boundaries between public and
private domains has been seized by the private; redrawn borders are
rapidly being codified into national and international law, and border
regions vacated by the public are being homesteaded by the private.

To say that this wave of democratization is not so meaningful as the
cheerleaders would have us believe is not to say that it offers no hope.
But it offers hope only if those who are serious about democracy under-
stand the players and the game well enough to treat elections as an
opening pitch rather than the final clearing of bases – i.e., “the end of
history.” A party or sector or movement that is able to mount a campaign
and win an election, like one that mounts an effective, insurrectionary
campaign, proves only that it cannot be ignored – that it is a contender,
not the major wielder of power. In fact, real power almost always lies
elsewhere.

Democracy understood only or mainly as elections misses the essence
of politics as the action at the top of the food chain. To find the arena
where the crucial decisions are made, one would do well to take the
advice that Deep Throat offered to the journalists investigating the
Watergate break-in: follow the money.

Democracy is more likely to be found where the money is not: in small
and/or resource-poor States, or at local levels of government. If democ-
racy breaks out at ground level, the power game merely shifts to higher
ground. In the nation-state system, there has been a tendency for control
over resources, including tax revenues and taxing authority to move up
the system, from local levels to state or regional and national, while
responsibility for social well-being, especially over the last two decades,
has moved down.

As elected governments here and there, in First World and Third, in
the s and s became accountable to broader constituencies,
creditors and corporations with the greatest interests at stake on the one
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hand threw their weight behind anti-democratic forces within State
systems and on the other sought protection for their assets and freedom
from regulation beyond the reach of any nation-state. Globalization,
made possible finally by the collapse of the alternate market, is the com-
pletion of that great escape. It is the ultimate centrally planned economy,
in which taxes are paid in the Bahamas, and campaign contributions,
paid in Washington, Tokyo, Berlin, and Beijing, along with the ever-
present threat of capital flight and currency speculation, leave govern-
ments around the world working for and competing for the favors of the
same banks and corporations. Meanwhile, as governments divest, disin-
tegrate, and proliferate, the corporations they serve fold and merge,
becoming fewer and larger, richer and ever more powerful.

Even if the decisions that most fundamentally affect the allocation of
resources and opportunities are not made at the national level, there are
still many rewards to be gleaned by stateholders, as well as by domestic
and foreign private stakeholders who will be making them offers they
cannot refuse. Thus, to the extent that national leadership is really to be
determined through elections, it must be expected that great resources
will be expended in manners legal and illegal, democratic and anti-
democratic, to control the process. To the extent that determination as
to which elections have been “free and fair” and thus creditable is to be
made by the inter-governmental and non-governmental election moni-
tors, and that diplomatic recognition, credit, investment, and other cur-
rency flows rest on such determination, the political end game will move
into the arena of election monitoring. And while it may not be visible to
the naked eye, there will be a furious struggle to control who monitors,
in which countries, using what criteria, and which of the many monitor-
ing organizations will be allotted the first word or the last word by the
media.5

As the United Nations gains ground in the now anarchic field of elec-
tion monitoring and approaches the status that by logic it should acquire
– the court of last resort with respect to pass-or-fail judgments on elec-
tions and thus the credentialling of governments – we will see the end
game come to be the struggle for the soul of the United Nations.

What is at issue here is not a conspiracy but a system; it is the nature
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ments, it is essential that the process be generalized – including extension to First World govern-
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monitored, to establish comparative models and standards, and to highlight First World short-
comings, like the corruption of campaign finance.



of political competition in a globalized capitalist economy. Such a
system is not devoid of room for maneuver by those who are serious
about democracy as government accountable to the great majority of
the people. But it requires that they understand the nature and the stakes
of the contest at least as well as those who would use it to line their own
pockets. And it requires that they understand that to every solution there
is a problem. So long as there remain great inequities in the distribution
of wealth and power, the haves will soon figure out how to turn any
change in the means – the rules of the game – to their advantage so as
to continue to dominate the mechanisms governing distribution. It is
incumbent, then, on would-be guardians of the public interest to stay
ahead of the game, to be alert always to new challenges, new pitfalls, and
new opportunities.

What kind of democracy does the “democratic entitlement” entail? 



 

International law, democracy and the end of history

Susan Marks*

Democracy used to be a word that international legal commentators
preferred to avoid. At least by the second half of the present century, this
was not because too few governments identified themselves as demo-
cratic. It was rather because too many did so. The world’s most repres-
sive regimes joined their more representative counterparts in claiming a
title that had become synonymous with praiseworthy and justified poli-
tics. In some cases modifying adjectives were used (“one-party democ-
racy,” “people’s democracy,” etc.); in other cases the appropriation was
unmodified. Either way, observers found normative inferences difficult
to draw, for democracy appeared to mean everything, and therefore
nothing.

What put an end to the commentators’ reticence was, of course, the
demise of Communism and the turn in all regions of the world to multi-
party electoral politics. For many, these events confirmed both that
democracy was the foundation of political legitimacy, and that repres-
sive regimes, whatever they chose to call themselves, lacked that legiti-
macy. Influential international legal scholars felt able to declare that a
“right of democratic governance” was now “emerging,”1 and that inter-
national law was, or at any rate should now be, beginning to take in the
lessons of “liberal internationalism.”2



* I would like to thank Professor James Crawford for his invaluable assistance and support in the
writing of the Ph.D. dissertation on which my arguments draw.

1 The leading exponent of this is Thomas Franck. See, especially, “United Nations Based Prospects
for a New Global Order,” N.Y.U. J. Int’l L. & Pol.  (), p. ; “The Emerging Right to
Democratic Governance,” Am. J. Int’l L.  (), p.  (hereinafter Franck ); “Democracy
as a Human Right,” in Louis Henkin and John Hargrove, eds., Human Rights: An Agenda for the Next
Century (Washington, ..: American Society of International Law, ),  (hereinafter Franck
); and Fairness in International Law and Institutions (Oxford: Clarendon Press, ) (hereinafter
Franck ), ch.  (largely reproducing Franck ).

2 See especially Anne-Marie Slaughter (Burley), “Revolution of the Spirit,” Harv. Hum. Rts. J.  (),
p.  (hereinafter Slaughter ); “Towards an Age of Liberal Nations,” Harv. Int’l L.J.  (),
p.  (hereinafter Slaughter a); “Law Among Liberal States: Liberal Internationalism and
the Act of State Doctrine,” Columbia L.R.  (), p.  (hereinafter Slaughter b); “Law
and the Liberal Paradigm in International Relations Theory,” Proc. ASIL (), p.  (herein-



This chapter examines these claims.3 My concern is not to affirm or
deny that State practice and opinio juris square with an emerging right of
democratic governance. I shall not present the evidence relevant to
deciding that doctrinal question, and will offer no conclusion with
respect to it. Nor do I seek to maintain that democracy is a Western arte-
fact, with limited relevance outside the West. On the contrary, I believe
that, provided it is understood to refer to a general concept or ideal of self-
rule on a footing of equality among citizens,4 rather than to particular
democratic arrangements and institutions, democracy is an idea of
potentially universal pertinence. Its historical roots may be localized. But
the world-wide struggles being waged in democracy’s name surely leave
little room for doubt that democracy has today become globalized.

The previous paragraph’s proviso is, however, a very large one, and
points to the central enquiry of this chapter. What is the understanding
of democracy that informs the claims concerning the right of demo-
cratic governance and liberal internationalism? The argument devel-
oped here is that the international legal scholars who put forward these
claims precisely do not identify democracy with a concept or ideal of self-
rule on a footing of equality among citizens. Rather, they largely elide
democracy with certain liberal ideas and institutions. I shall highlight
some of the ways in which this serves to attenuate the emancipatory and
critical force that democracy might have, and thus to limit the contribu-
tion that international law (should it develop along the lines the scholars
suggest) might make with respect to anti-authoritarian politics. At stake,
I shall argue, is international law’s contribution with respect to anti-
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after Slaughter ); and “International Law in a World of Liberal States,” EJIL  (), p. 
(hereinafter Slaughter ). For a related theme, see Fernando Tesón, “The Kantian Theory of
International Law,” Col. L.R.  (),  (hereinafter Tesón ).

3 For elaboration of these claims, see also Gregory H. Fox, “The Right to Political Participation in
International Law,” Yale Int’l L.J.  (), p. ; Gregory H. Fox and Georg Nolte, “Intolerant
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International Legal Right or a Pipe Dream of the West?,” N.Y.U. J. Int’l L. & Pol.  (), p. .
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4 Amongst the vast literature on the subject of democracy, David Held, Models of Democracy
(Cambridge: Polity Press, nd edn., ), and John Dunn, ed., Democracy: The Unfinished Journey
 BC to AD  (Oxford University Press, ), provide exceptionally valuable overviews of the
roots and vicissitudes of this ideal. In evoking the ideal, this chapter seeks not to define democ-
racy (the contestability of which resists definition), but rather to associate itself with a venerable
and powerful strand of democratic thought. For an exemplary distillation of that strand, see D.
Beetham, “Key Principles and Indices for a Democratic Audit,” in David Beetham, ed., Defining
and Measuring Democracy (London: Sage Publications, ), p. .



authoritarian politics not just in countries yet to embrace democracy or
newly embracing democracy, but also in countries of longstanding dem-
ocratic commitment, and indeed in the innumerable other non-national
settings of contemporary political life.

The elision of democracy with certain liberal ideas and institutions
can be linked to a more general perspective evinced in the claims con-
cerning the norm of democratic governance and liberal international-
ism. Bringing this into focus helps to illuminate the presuppositions and
implications with which this chapter is concerned. I shall refer to this
general perspective as “liberal millenarianism.” The first section
explains how and why I use this expression (which hopefully makes up
in salience for what it lacks in euphony). The second section reviews the
international legal scholarship in which the claims about democracy are
elaborated. The final section then relates this scholarship to the perspec-
tive I call liberal millenarianism, and seeks to show how, in replicating
characteristic features of liberal millenarianism, the international legal
scholarship also replicates characteristic limitations, problems, and
dangers. The conclusion I propose is that, if international law is to lend
its support to ongoing efforts to extend and deepen democracy’s pur-
chase, the emerging norm of democratic governance and liberal inter-
nationalism offer, at best, a partial agenda.

   

Liberal millenarianism finds its most extreme, and certainly its best
known, expression in the work of Francis Fukuyama in the late s
and early s.5 Fukuyama undoubtedly set out to provoke, and this he
very effectively did. His work of this period attracted many critics and
few unqualified supporters.6 One is tempted to dismiss him as isolated,
a passing gadfly not to be taken too seriously. To do that would, however,
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be to ignore his many qualified supporters. It would be to overlook that
his premises and argument found resonance – and continue to find res-
onance – in the work of a broad spectrum of commentators, including
many whose outlook is considerably more moderate than his. Liberal
millenarianism refers to this whole spectrum. That said, precisely
because he articulates in bold, telegraphic fashion, and even at times
rhetorically overstates, that which others more delicately bury or hedge,
Fukuyama’s work offers an excellent vantage point for surveying the
shared terrain.

A Fukuyama and the end of history

Fukuyama’s central thesis is that the end of the Cold War confirms a
world-wide consensus in favour of liberalism, including not just capital-
ism but liberal democracy as well. As he sees it, liberalism has conquered
all rival ideologies, most recently Communism, and liberal democracy is
now the sole legitimate system of government. This marks the “triumph
of the West.”7 More than that, it heralds – he proposes – the “end of
history.”

What we may be witnessing is not just the end of the Cold War, or the passing
of a particular period of postwar history, but the end of history as such; that is,
the end point of mankind’s ideological evolution and the universalisation of
Western liberal democracy as the final form of human government.8

This claim obviously relies on a distinctive notion of “history.” If most
scholars today conceive history as without grand design, Fukuyama con-
siders this an understandable response to the abominations of the first
half of the twentieth century. But he holds that this conception now
requires rethinking. In the events of the century’s closing decades he
finds warrant for returning to the teleological notion of history that can
be found in the work of Hegel and Marx, their secular reworkings of the
pre-modern deterministic understanding. According to this perspective
history is purposive, directional, progressive, and oriented towards a par-
ticular goal. Fukuyama endorses the view, which he identifies especially
with Hegel,9 that the goal towards which history is oriented is rational-
ity and freedom, and that human societies progress towards it dialecti-
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cally, through the clash of ideologies. The culmination – or “end” – of
history is eventually reached when perfect freedom and rationality are
attained, and the clash of ideologies is resolved. This is what Fukuyama
argues may now have occurred. Ideological competition appears to be
over. Whereas Marx thought democracy in the shape of Communism
was our final destiny, it turns out – so Fukuyama holds – to be liberal
democracy that has emerged from the fray, to await us at the end of
history. It turns out to be liberal democracy that overcomes all the
defects, irrationalities, and contradictions of earlier forms of govern-
ment, and promises to bring the historical dialectic to a close.

Fukuyama recognizes, of course, that not all countries of the world
have embraced liberal democracy, and that those which have done so
face continuing challenges. His point, he insists, is that history may have
ended in the sense that the ideology of liberal democracy represents the
final stage of political evolution. By this he appears to mean that the idea
of liberal democracy cannot be improved upon. Ideology (understood
here as a system of ideas and beliefs) is one thing; social practice is quite
another, and in this case lags far behind. Thus, the end of history does
not entail that there may, or will, be no further events and no further con-
flict. Nationalism and religion, in particular, appear to Fukuyama likely
to remain sources of violence. Many societies have not yet begun, or
have scarcely begun, to realize liberal democracy, and face turbulent
times before they do. In particular, he remarks, “the vast bulk of the
Third World remains very much mired in history.”10 Even “post-histor-
ical,” Western societies have incompletely implemented liberal demo-
cratic principles. For this reason they are likely to experience continuing
internal strife. In their relations with one another, however, war has – so
Fukuyama holds – become “unthinkable.”11 In this connection, he
argues that the post-historical West should actively defend its gains
through a “league of democratic nations,” “capable of forceful action to
protect its collective security from threats arising from the non-democ-
ratic part of the world,” and “inclined also to expand the sphere of
democracy, where possible and prudent.”12
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Why is it that liberal democracy has achieved such a victory, at least
at the level of ideas or consciousness? On what basis does Fukuyama
claim that liberal democracy embodies perfect rationality and freedom?
He takes the view that the main engine of progress in the modern world
is what he terms the “logic of modern natural science.”13 By this he
means instrumental rationality, especially calculations of economic cost
and benefit. According to Fukuyama the logic of modern natural
science accounts for the triumph of capitalism and the establishment of
a “universal consumer culture.” It also accounts for the decline of tradi-
tional forms of social organization and the profound world-wide impact
of technological innovation. But of itself this logic cannot account for
liberal democracy’s privileged place in history. While liberal democratic
countries generally fare best economically, and while economic modern-
ization may help create the material conditions for liberal democracy,
such as urbanization and education, economic efficiency may in some
contexts militate in favour of authoritarian–bureaucratic government
rather than liberal democracy. Economics alone cannot explain liberal
democracy’s consummate status. In his words, the logic of modern
natural science “gets us to the gates of the Promised Land of liberal
democracy, but does not quite deliver us to the other side.”14

Fukuyama believes that liberal democracy may represent the ultimate
form of government because it satisfies certain fundamental human
psychological needs. These he refers to (drawing again on Hegel) as the
desire for “recognition,” a desire he takes to be manifested in such feel-
ings as self-respect, self-esteem, dignity, ambition, pride, and concern for
prestige. For Fukuyama “the problem of human history can be seen . . .
as the search for a way to satisfy the desire of both masters and slaves for
recognition on a mutual and equal basis; history ends with the victory of
a societal order that accomplishes that goal.”15 As he sees it, liberal
democracy is that order; it offers a framework for mutual and equal rec-
ognition of all citizens.

And yet, if liberal democracy awaits us at history’s end, there is
another sense in which, according to Fukuyama, the human desire for
recognition will be left profoundly unfulfilled, even debilitated. There is
an aspect of that desire that can find fulfillment only in the context of
ideological competition. Whereas those – he refers to them as the “first
men” – who began struggling for liberal democracy had to exhibit
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courage, take risks, and aim high, the “last men” at the end of history
will have no further need of heroism.16 Indeed, they will be encouraged
not to stand out. Fukuyama worries about the mediocrity, ignobility, and
materialism of liberal democracy’s “last men.” Following in the tradition
of Tocqueville and others,17 his enthusiasm for liberal democracy is thus
tinged with regret for the decline of aristocracy, and a belief that too
much equality, rather than too little, may pose liberal democracy’s great-
est challenge.

B Liberal millenarianism

This thesis was widely interpreted – and Fukuyama himself confirms
that it was intended – as an attempt to provide an antidote to the pre-
vailing “declinist” mood of American political analysis in the s.18

Those “pessimists” who were continuing to assert that the power and
influence of the United States were in decline had failed to notice the
“good news”19 that a “liberal revolution” was underway world-wide.
Those “intellectuals who believe they grasp the world in all its complex-
ity and tragedy”20 had failed to see that history has a pattern, and that,
posturing aside, “[t]oday . . . we have trouble imagining a world that is
radically better than our own.”21

Patently, Fukuyama’s antidote was strong stuff. Though not without
ambivalences, his work makes few concessions to those who do not share
his outlook, and is almost ostentatious in its disdain for those he takes to
be left–liberal or, perhaps, un-American. And yet, his themes are not
confined to what has been called the New Right. Rather, they appear, as
noted earlier, to exemplify a more widely held perspective. It is this per-
spective to which liberal millenarianism refers. Its key features may be
summarized as follows.

In the first place there is the notion that history has a telos. This
involves a view of historical change as directional, linear, and evolution-
ary, with identifiable developmental stages and an end-point that can be
known, and potentially reached. Secondly, there is the supposition that
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history’s telos is liberalism, or at any rate liberal democracy in association
with a market-oriented economy. This is based both on an empirical
assertion that all alternatives to liberalism have been eliminated, and on
a normative assertion that liberalism is superior to all alternatives. A
third feature is a distinctive voice, a “we” who (fine tuning aside) have

liberal democracy and experience no serious – or, at any rate, no intract-
able – problems, in contradistinction to a non-liberal “they” (in the
Third World and elsewhere) for whom things will necessarily remain
more complicated and more unpleasant. Finally, there is a distinctive
tone, a call to celebrate the present, tempered perhaps by nostalgia for
the past, but nonetheless optimistic, confident and flushed with a sense
of victory over the forces of regression.

Millenarianism refers in Christian doctrine to the belief that Christ
will return to reign on earth for a thousand years. More generally, it is
applied to premonitions of global futures of diverse kinds, but especially
redemptive ones.22 Liberal millenarianism’s millenarianism thus consists in
its perception that the world may stand on the brink of an unprece-
dented era of peace and good government, a perception which is mil-
lenarian also in the more literal sense that it pertains to the millennium
just beginning.23 Reinforcing the millenarian character of this vision in
Fukuyama’s work is the annuciatory, exalted, sometimes even ecstatic,
language in which it is expressed, and the evocation of eschatological,
especially evangelical,24 themes. The liberal character of liberal millen-
arianism derives obviously from the fact that this is presented as a vision
of a liberal world. But what sort of liberal world? To pursue this ques-
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tion, and also to explore further liberal millenarianism’s implications for
the meaning of democracy, it is helpful to draw into the discussion some
of Fukuyama’s critics.25

C Liberal millenarianism and democracy

One striking feature of Fukuyama’s argument is that it largely proceeds
as if there is, and can be, only one liberalism, one democracy and one
liberal democracy. While recognizing a certain diversity of institutional
arrangements, Fukuyama fails to consider the diversity of values and
beliefs that contributes to producing divergent understandings of the
meaning of liberalism and democracy, and of their interrelation. Liberal
democracy cannot spell the end of ideological struggle because it is itself
the subject of ideological contestation, and will continue to be so.

What, then, of Fukuyama’s own understanding of liberalism, democ-
racy, and liberal democracy? A number of critics highlight Fukuyama’s
failure to address the tension between liberalism and democracy. The
liberal preoccupation with rights and freedom from government control,
and the democratic preoccupation with equal participation in, and
accountability of, public power, may point in different directions. Rights
and freedoms justified by reference to liberalism may compromise the
extent to which all citizens are equally enabled to participate in politics;
political decisions justified by reference to democracy may compromise
individuals’ rights and freedoms. On this point David Held observes that
Fukuyama endorses economic liberalism without examining the extent
to which the “free market” constrains democratic processes by generat-
ing and sustaining systematic inequalities of wealth that involve system-
atic inequalities of power.26 Thus, without addressing the implications of
doing so, Fukuyama effectively resolves the tension between liberalism
and democracy in favour of liberalism (especially in its neo-liberal eco-
nomic aspect). This leads him, Jonathan Macey and Geoffrey Miller
remark, to proclaim a victory for liberal democracy wherever he sees
economic liberalism.27
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Also of concern is Fukuyama’s “uncritical affirmation”28 of liberal
democracy. He neglects to investigate alternatives to prevailing liberal
democratic practices, and gives little sign of grasping those practices’
limitations. Indeed he leaves largely unexplained the basis on which
an evaluation might be made. His celebration of liberal democracy,
thus ungrounded, overlooks the obvious failures of liberal democracy,
its omissions with respect to the historic promise of self-rule on the
basis of equality among citizens. These omissions find reflection in the
pervasiveness of unaccountable power and the persistence of asym-
metrical life chances between sexes, ethnic groups, and classes.29 At
the same time, Fukuyama’s celebration also overlooks that liberal
democracy has never been under so much strain. He considers the
challenges posed by nationalist and religious movements. But, as Held
and others observe, he fails to address the far-reaching challenges asso-
ciated with the diffusion of decision-making power and political activ-
ity in the contemporary world.30 This arises from a wide range of
developments, among them innovations in the media and communi-
cations and information technology, economic globalization, and the
rising importance of social movements (the environmental and
women’s movements, etc.).31 In profound and diverse ways these devel-
opments put in doubt the tenability of an account of liberal-democ-
ratic politics that focuses solely on national governments, and treats
periodic elections, the rule of law and civil and political rights as not
just necessary but largely sufficient. Yet this is the account that informs
Fukuyama’s claims.

Fukuyama’s uncritical approach to liberal democracy is, moreover,
accompanied by a portrayal of the world that is hard to locate in actu-
ality. Like Voltaire’s Pangloss, he insists on an account of this “best of all
possible worlds” that defies, rather than attends to, contemporary real-
ities. Jacques Derrida puts this point starkly:
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[N]ever have violence, inequality, exclusion, famine, and thus economic oppres-
sion affected as many human beings in the history of the earth and humanity.
Instead of singing the advent of the ideal of liberal democracy and of the cap-
italist market in the euphoria of the end of history . . . let us never neglect this
macroscopic fact, made up of innumerable singular sites of suffering: no degree
of progress allows one to ignore that never before, in absolute figures, have so
many men, women and children been subjugated, starved or exterminated.32

These sites of suffering, of course, crosscut the distinction Fukuyama
draws between “historical” and “post-historical” States, and serve to
assure the continuance of ideological divergences in both categories of
countries.

A further problematic element in Fukuyama’s argument is his premise
that a “liberal revolution” is underway. He acknowledges that the
Islamic world stands outside the consensus that he takes to be forming
concerning liberal democracy, but discounts the significance of resis-
tance there and elsewhere. Commentators have countered that, while
few profess to reject the basic ideas associated with democracy, and while
some form of capitalism characterizes most economies, there is little evi-
dence of support in many countries for liberal values more generally.
Fukuyama exaggerates the scope of the consensus by finding liberal
democracy almost – though not invariably – wherever he finds some
variant of capitalism.

Fukuyama’s defence is that his thesis about the end of history posits
the end of ideological contestation (in the sense of contestation over
ideas and beliefs), and is not an empirical claim. Thus it is not falsifed by
the obvious fact that not all societies have embraced liberal democracy.
But does this thesis not presuppose compelling evidence as regards aspi-
rations, even if not as regards political practices and institutions? What
precisely is Fukuyama’s “good news”? Derrida calls attention to the way
Fukuyama characterizes liberal democracy both as an ideal and as an
occurrence, alternating between the two to suit his argument.33 On the
one hand Fukuyama refutes evidence that contradicts his thesis, insist-
ing that he is speaking of an ideal that transcends events. On the other
hand he maintains that events have occurred – the death of
Communism, the establishment of liberal democracy and Capitalism
as ideologies of near-universal choice, the recognition accorded
by Western liberal democracies to their citizens – which represent the
realization of this ideal. Fukuyama’s “good news” thus intends to refer,
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Derrida shows, both to an accomplished fact and to a vision of the
future.

This leads to a final observation. Inasmuch as Fukuyama’s linear con-
ception of history admits of only one future, it reduces and oversim-
plifies the processes of historical change. While Fukuyama
acknowledges that reversals are possible, he assumes that the trends he
identifies will broadly continue. In this, Samuel Huntington observes,
Fukuyama overstates the predicability of history and the permanence
of the moment. Current trends may continue, but experience suggests
that they may well not.34 The historical record to date offers little
support for Fukuyama’s notion of progress. Held too finds that
Fukuyama has failed to appreciate the contingency of events and the
complexity of social processes. Held highlights that Fukuyama’s essen-
tialized conception of “man” and his two master engines of modernity
(instrumental rationality and the desire for recognition) cannot ade-
quately explain such central historical phenomena as classes, gender
inequalities, and the international division of labour.35 If this is the case,
then the predictive value of his conceptual framework must likewise be
open to question.

To summarize, it can be argued that the thesis of the end of history –
as the ideological triumph of capitalist economics and liberal democracy
– attaches insufficient importance to a number of matters which render
ideological divergences inescapable and, indeed, vital. These include the
following points: the meaning ascribed to the terms involved is itself at
least partly a matter of ideology; the enduring tension between liberal-
ism and democracy invites continuing contestation concerning liberal
democracy; liberal democracy is subject to profound – increasingly pro-
found – challenge; at the end of the twenty-first century progress is far
from obvious; the scope of support for any version of liberal democracy,
even at the level of ideas and beliefs, is not clear; history follows not a
single path but multiple and diverse trajectories that proceed and inter-
act in complex and imponderable ways.

Critics draw diverse conclusions from their analyses of Fukuyama’s
thesis, though almost all find in it a dangerous inducement to compla-
cency. Huntington’s worry is that it may encourage Americans to under-
estimate the contemporary sources of political instability, and on this
basis to relax their vigilance in foreign relations. Declinism, in
Huntington’s view, was, in contrast, a useful warning and goad to
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action.36 Held has a different concern. Only fifty years after Nazism,
Fascism and Stalinism almost eclipsed liberal democracy, Fukuyama
prematurely pronounces liberal democracy’s future secure, and glosses
over the most serious challenges that currently confront it.37 Derrida
shares this anxiety that Fukuyama masks the fragility of liberal democ-
racy, and thus reduces the possibilities for strengthening and improving
it. In this regard Derrida expresses particular disquiet at the way
Fukuyama seeks to deny (while himself, however, in key respects exem-
plifying)38 the continuing relevance of ideas and critical practices that
draw inspiration from Marx.39 Like a number of other scholars,40

Derrida takes the view that these ideas and practices are rendered more,
not less, pertinent by liberalism’s gains.

The points discussed here arise in relation to Fukuyama’s writings.
But most apply with equal force to liberal millenarianism generally. This
is because most stem from the features of Fukuyama’s work that have
been characterized as, more broadly, liberal millenarian: the progressi-
vist notion of history; the identification of liberal democracy as history’s
telos; the distinctive “post-historical” voice; the celebratory tone. Indeed,
the critical perspectives just reviewed highlight the extent to which these
features are interrelated and mutually reinforcing. With respect to the
progressivist conception of history that is a central pillar of liberal mil-
lenarianism, Fukuyama’s critics echo insights that can be found in the
work of many other scholars. Among these, Michel Foucault’s well-
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notion of history and his turn to “grand theory.” See, e.g., Huntington, supra note , pp. –.
Others, however, disagree. See, e.g., Alex Callinicos, Theories and Narratives (Cambridge: Polity
Press, ), ch. .

39 Derrida, supra note , pp. – and –. Derrida has an intriguing explanation for why
Fukuyama does this. He proposes that, in advancing the thesis of the end of history, Fukuyama
is engaging in a kind of “mourning work” following the death of “actually existing socialism.”
Out of fear and “bereavement” as Marx’s unacknowledged heir (for, Derrida insists, we are all
Marx’s heirs, whether we wish it or not), Fukuyama is denying the continued relevance of social-
ist critique. As Derrida puts it, adapting Marx and Engels’s own immortal image, Fukuyama is
attempting to “conjure away” the “spectre of Marx” that has long haunted liberalism. Yet,
Derrida maintains, this work of mourning cannot succeed. It can displace, but it cannot efface,
the spectre of Marx, for that spectre is liberalism’s necessary accompaniment. In this regard
Derrida refers not only to Marx and Marxian thought. He evokes the spectre – or, as he prefers
to say, spectres (for he stresses the extent to which Marx’s legacy is plural and diverse) – of Marx
metonymically to stand for all the forms of critique that can help to evaluate ideals, grasp realities,
and reduce the gap between them. In view of the importance of these forms of critique, Derrida
urges instead a “counter-conjuration,” a strategy of active engagement, rather than disavowal.
In this, he contends, scholars have a particular role. Quoting (at p. ) a line in connection with
another famous ghost, Derrida recalls Hamlet’s injunction: “Thou art a scholar; speak to it,
Horatio.” See Derrida, supra note , pp. , –.

40 See, e.g., the essays in Robin Blackburn, ed., After the Fall (London and New York: Verso, ).



known account of history and genealogy is worth briefly recalling at this
point.41 Foucault shows how progressivist history confirms rather than
unsettles established power relations. It represses dissension, struggle,
and domination, rather than articulating and addressing them. It pre-
sents the world comfortingly, as simple, coherent, and ordered, rather
than challengingly, as complex, heterogeneous, and contingent. In
seeking to hold onto things as they are, it asserts blithely, but also impo-
tently, that things must be as they are. What this puts in relief is the sense
in which liberal millenarianism, for all its professed optimism, is ulti-
mately pessimistic, not – as Fukuyama suggests – because it envisions a
world of excessive equality, but because it envisions a world of enduring
and immutable inequalities.

   “   ”  


Insofar as the thesis of the emerging norm of democratic governance
and related claims share the liberal millenarianism of Fukuyama’s end
of history narrative, the foregoing discussion is rich in implications. But
so far I have only made very brief reference to the character of these
international legal claims. Before addressing the scope and implications
of their liberal millenarianism, I must set out the arguments involved. For
this purpose a distinction may be drawn between two types of thesis con-
cerning democracy’s normative status. In the first place there are theses
in which the primary issue is whether democracy has achieved the status
of a right and, if so, what that right entails. In the second place, there are
theses in which the primary issue is how international law should respond
to evidence and/or theorizing to the effect that democracy is positively
correlated to peace and, in particular, whether democracy should on this
basis become a legal criterion of government legitimacy.

A Democracy as a right

The right-oriented theses involve the claim – first advanced by Thomas
Franck,42 but subsequently taken up and developed by others as well43 –
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that international law is beginning to embrace a “norm of democratic
governance” or “global democratic entitlement.” Such a norm or enti-
tlement would mean three things. First, it would entail that the legiti-
macy of governments is judged by international – rather than purely
national – rules and processes. Second, it would connote that those inter-
national rules and processes stipulate democracy; that is to say, only
democratic governments are legitimate. And third, it would establish
that democracy is an internationally guaranteed human right, in respect
of which international procedures of monitoring and enforcement are
justified and, indeed, required.

How has this norm or right come to “emerge”? Franck offers the
fullest explanation. He traces the normative and customary evolution of
the global democratic entitlement by reference to three overlapping
phases or “generations”44 of international rule-making and implemen-
tation. The first generation, born after the First World War (but with
older antecedents), is the right of self-determination. The plebiscites,
popular consultations, and commissions of inquiry that were mandated
at the Versailles Peace Conference in connection with the redrawing of
European boundaries gave rise to the idea that “a people organised in
established territory (has the right) to determine its collective political
destiny in a democratic fashion.”45 At the same time, a body of practice
concerning plebiscite-holding and international supervision was initi-
ated. This was further developed when self-determination was applied
outside Europe in the context of decolonization.

The second generation, born after the Second World War, is the inter-
national legal recognition of human rights. With this the idea was estab-
lished that all human beings have the right to freedoms of expression,
thought, assembly, and association (among other rights). Procedures for
holding governments to their obligations in this regard, and for clarify-
ing the scope of the rights and correlative obligations, were also elab-
orated. The third generation, still in its infancy, is the right to free and
open elections. This was effectively born with the transformations of the
late s. While the right to vote and stand for election had been rec-
ognised in key human rights instruments decades before, it was not until
those transformations occurred that this right began to be taken seri-
ously as a norm of universal application. It was not until those transfor-
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mations occurred, in other words, that it became possible to consider this
right an emerging norm of customary international law. That it has
begun to be taken seriously is reflected in the fact that a substantial
majority of States now actually practice “a reasonably credible version
of electoral democracy.”46 This is also reflected in international efforts
to establish and define the “principle of genuine and periodic elections”;
in the increasingly common provision of “technical assistance” by the
UN and other organizations and agencies to governments holding dem-
ocratic elections for the first time; and in the expanding practice of inter-
national and regional election monitoring. Varying his metaphor so as
to emphasize the way the right to free and open elections extends, and
depends on, international legal developments with respect to self-deter-
mination and human rights, Franck sometimes refers to these as three
“building stones”47 in the edifice that is the global democratic entitle-
ment.

Other scholars likewise hold that, while the global democratic entitle-
ment has had a basis for decades in international human rights instru-
ments, and before that in the principle of self-determination of peoples,
it has only recently begun to be respected, monitored and enforced to a
significant extent.48 Thus, it has only recently begun to acquire the status
of a norm of customary international law. In addition to the evidence
of this to which Franck calls attention, Christina Cerna notes the proce-
dures elaborated in the s within the framework of the Council of
Europe and the Organization of American States for conditioning
admission or continued participation on democratic government.49

As this suggests, these scholars take free and fair elections to be the
decisive criterion of democracy, though they in no way underestimate
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the extent to which the right to such elections presupposes other rights,
especially freedoms of expression, thought, assembly, and association.
Elections are in this perspective decisive because they legitimate govern-
ance. Thus, the expressions “democratic entitlement,” “right to democ-
racy,” “norm of democratic governance,” “entitlement to a participatory
electoral process,” “right to political participation,” “electoral rights,”
and the “right to free and open elections” are employed with relative
interchangeability. Franck explains:

The term “democracy,” as used in international rights parlance, is intended to
connote the kind of governance that is legitimated by the consent of the gov-
erned. Essential to the legitimacy of governance is evidence of consent to the
process by which a populace is consulted by its government.50

Franck acknowledges that this is a limited conception of democracy.
“This definition,” he observes, “is not ambitious, it is not necessarily
unambiguous, and it is almost certainly not the one Americans would
prefer.”51 But given the diversity of polities and traditions in the world,
and given the inbuilt resistance of the States system to the international
regulation of national affairs, he considers that this conception or some-
thing like it “probably represents the limit of what the still frail global
system of states can be expected to accept and promote as a right of
peoples assertable against their own, and other, governments.”52

Gregory Fox and Georg Nolte, while sharing the view that elections
are the central issue in a norm of democratic governance, have high-
lighted that holding regular elections which are free and fair may not
always be sufficient to protect the democratic entitlement.53 Where can-
didates are opposed to liberal democracy, and are committed to the
establishment in its place of, for instance, a theocratic political order, the
question arises whether those candidates should be allowed to stand.
Based on a survey of constitutional laws and traditions of diverse dem-
ocratic states, Fox and Nolte contend that in customary international law
the exclusion of such candidates is warranted, and perhaps even
required. This reflects, they observe, a conception of democracy as not
simply a set of procedures for ascertaining majority preferences, but
rather as a means by which citizens are enabled to enjoy basic rights.
Thus, Fox and Nolte find support in customary international law for an
account of democracy that tolerates only the tolerant, and that in this
respect insists on the value of “political liberalism.”54 More generally,
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they find support for an account of democracy that rests on the liberal
notion that government is legitimated not just procedurally but also to
the extent that it fulfils its side of the social contract and protects citizens’
rights.

Those who advance the thesis of the emerging norm of democratic
governance give close attention to the question of how compliance
might be monitored and enforced. As noted, existing election-
monitoring efforts and innovations with respect to participation in
regional organizations are among the developments which persuaded
the scholars that the norm was emerging in the first place. They consider
a number of possible ways of strengthening enforcement. Franck pro-
poses that the “older democracies” might volunteer to have their elec-
tions monitored, so as to encourage a custom of election-observation
that might eventually evolve into an obligation.55 In the longer term, he
proposes that democratic government might be made a precondition to
participation in all international organizations, including the United
Nations, a proposal Fox also develops.56 Franck suggests additionally that
democratic government might be made a precondition for fiscal, trade,
and development benefits, and for the protection of UN and regional
collective security measures. He strongly rejects as a means of enforce-
ment unilateral intervention to install or reinstate elected governments,
though he finds acceptable collective action at UN or regional level,
even, in extreme cases, involving the use of force. Franck considers that,
while the question of the scope and incidents of the norm of democratic
governance is likely to remain on international law’s agenda, the more
pressing problem is the monitoring and enforcement of compliance. He
urges that the future emphasis of international efforts should be laid
accordingly.57

B International law and the “liberal peace”

The writers so far considered base their case for the emerging demo-
cratic entitlement on, above all, developments with respect to the holding
of elections, international and regional election-monitoring, and demo-
cratic conditionality in regional organizations. Those whose work will
now be reviewed are also impressed with these developments. What
strikes them as even more significant, however, is the correlation between
liberal democracy and peace.58 This forms the basis of an argument that
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there should be a norm of democratic governance, and that the signs
that it is emerging confirm this. The theorists of the right to democratic
governance also draw support from the correlation between liberal
democracy and peace to help explain and vindicate the right.59 Thus, the
difference between the two sets of theses is largely one of emphasis. Both
sets are at once empirically based claims that a norm is emerging, spec-
ulations concerning its future as lex lata, explanations of why it is emerg-
ing, and justifications for its recognition in international law. And in both
sets the so-called “liberal” or “democratic” “peace” plays a part.

Among the leading proponents of theses of this second type are
Fernando Tesón60 and Anne-Marie Slaughter.61 In presenting the corre-
lation between liberal democracy and peace, they take account of both
speculative and empirical literature. With respect to the former the key
figure is Kant. These scholars, like the international relations analysts on
whose work they draw, look to Kant for the insight that liberal States are
likely to maintain peaceful relations with one another. As is well known,
Kant held that “perpetual peace” would depend on three things: every
State having a “republican” constitution; a “pacific federation” being
established among States, in the shape of an agreement to refrain from
war against one another; and extensive international commerce, under-
pinned by “cosmopolitan law.” Republican government would discou-
rage warfare, he believed, because, if government was accountable to
citizens, the fact that citizens would suffer the consequences of war – as
soldiers, bereaved civilians, taxpayers, etc. – would serve to engender
caution in waging it.62

Internationalists have long attended to the points about the pacific
federation and extensive international commerce. Particularly compel-
ling in the aftermath of the twentieth century’s two World Wars, these
ideas are reflected in the League of Nations, the Kellogg-Briand Pact,
the United Nations, and the General Agreement on Tariffs and Trade.
Indeed, they inform the whole enterprise of modern international law
and institution-building. But what, according to Tesón, Slaughter, and
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the international relations analysts, has not received sufficient attention
is Kant’s insight about republican government. For these scholars the
sort of “republican” State Kant had in mind corresponds in contempo-
rary terms to a liberal-democratic State.63 The Second World War, along
with the bitter ideological rivalries of the Cold War, fueled a realist
outlook which got in the way of a proper appreciation of Kant’s idea.
Now that many countries of the world have embraced this liberal model,
a fresh appraisal is called for. The notion that the prospects for peace
may be greatest among liberal States should – these scholars maintain –
no longer be ignored.

Slaughter and Tesón observe that international relations scholars
have presented evidence which appears to back up this notion. Based on
analysis of international wars since , Michael Doyle, among others,
has argued that a separate “zone of peace” does indeed exist among
liberal States.64 This zone has steadily expanded as the number of liberal
States has increased. Doyle has reported that throughout this period
liberal States, while they have engaged in wars with non-liberal States,
have remained at peace with one another. From this he has drawn the
inference that liberal States are likely to be more pacific than non-liberal
States, not in general, but at least in their relations with other liberal
States. The scope of this claim, the precise character of the link it posits,
and the reasons for that link, remain the subject of debate. In its broad
lines, however, the “democratic” or “liberal” “peace” is spoken of as a
“fact”65 and “as close as anything we have to an empirical law in inter-
national relations.”66 It is an empirical law that, according to Slaughter
and Tesón, has profound implications for international law.

The first implication is that international law should place the ques-
tion of the legitimacy of governments on its agenda. It should abandon
the idea that this is an exclusively national issue. The second implica-
tion is that international law should accept as legitimate only liberal
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democratic governments. It should stipulate that a legitimate govern-
ment – one that has a right to exercise sovereign authority – is not just
any government that wields factual power; it is a liberal democratic one.
Tesón calls this a “Kantian theory of international law.” Slaughter
employs the international relations scholars’ name, “liberal internation-
alism.”67 Internationalism evokes the second and third dimensions of
Kant’s formula for perpetual peace noted above, those that find reflec-
tion in international cooperation; liberal internationalism includes also
the first dimension, “republican government.” Against an international
law that is in thrall to realism and power politics, Slaughter counterposes
a vision of an international law that takes seriously the connection
between national political ideology and international relations, and in
this way dedicates itself (in the phrase of one international relations
scholar) to “grasping the democratic peace.”68

In effect this is a vision of a norm of democratic governance along the
lines proposed in the first category of theses considered, though without
the same emphasis on the notion of democracy as a human right.69

Slaughter thus finds signs that her vision is beginning to materialize in
the developments to which Franck and others call attention. She also
finds signs that the “zone of peace” is accompanied and reinforced by a
“zone of law,” in that transnational disputes involving only liberal States
are more readily resolved through judicial procedures than is the case
where non-liberal States are involved. She presents evidence that courts
of liberal States cooperate with one another, and take into account each
other’s national interests, in a way that courts of non-liberal States do
not, and in a way that courts of liberal States themselves do not where
a dispute involving a non-liberal State is at issue.70

On the question of how this norm might be enforced, Tesón concurs
with Franck and Fox that the UN and other international organizations
might change their rules to admit only States with liberal democratic
governments, and to allow only such governments to participate. In his
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view the unilateral use of force might even be justified in some circum-
stances, especially where violation of the norm is associated with gross
abuses of human rights. Tesón also proposes that the law of treaties
might be made to reflect the illegitimacy of non-liberal governments;
such governments might, for instance, be deprived of the competence to
create binding obligations in their own favour. Diplomatic law too might
be changed so as to deny diplomatic status to representatives of non-
liberal regimes.71 Slaughter differs in rejecting the right of unilateral
intervention, and generally distances herself from Tesón’s professed
anti-statism. Nonetheless, she shares the view that liberal democracies
have a “leadership” role to play in relation to liberal internationalist
international law.72

As this discussion indicates, these claims revolve around a distinction
between “liberal” or “liberal democratic” States and “non-liberal”
States. It is worth pausing at this point to note more fully how the theo-
rists understand this distinction. Slaughter defines a liberal State as, in
broad terms, a State with “juridical equality, constitutional protections
of individual rights, representative republican governments, and market
economies based on private property rights.”73 This uncontroversial
definition corresponds closely to that used by Doyle and other interna-
tional relations analysts in their work on the “liberal peace.”74 Tesón
adopts a similar approach, variously referring to the legitimate state of
his “Kantian theory of international law” as a “democratic State,” “free
State,” “liberal democracy,” and “form of political organisation that
provides full respect for human rights.”75 For both scholars the key
feature of a liberal State, which explains its irenic character (at least vis-
à-vis other liberal States), is the fact that there are powerful checks on the
exercise of public power – constraints that operate principally through
the periodic recall of legislators, the separation of powers and the pro-
tection of civil and political rights.

        

It is now possible to address the relationship between these international
legal arguments and liberal millenarianism. What is the basis for my
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assertion at the beginning of this chapter that these arguments share the
distinctive perspective which I have termed liberal millenarianism? And
why does it matter if they do? In particular, what is entailed by the
understanding of democracy that informs the theses? In broad outline
at least, the answers to these questions are perhaps already clear, but in
this section I illustrate and comment on the liberal millenarian charac-
ter of this body of international legal scholarship. At the end I offer some
reflections on the implications of hitching international law to liberal
millenarianism. In assessing these implications, it will be worth recalling
that, if these international legal scholars are right, democracy has, will
have, or at any rate ought to have, far-reaching significance in interna-
tional law, as determinant of the legitimacy of governments.

A Liberal millenarian perspectives

If asked to take up positions in relation to Fukuyama, most or perhaps
even all of the international legal scholars discussed in this chapter
would very likely locate themselves at some considerable distance from
him on almost every issue. Certainly, none of the scholars shares the
narrow, elitist outlook that pervades Fukuyama’s account of the “end of
history.” A number explicitly dissociate themselves from that account.
Franck, for instance, states that he does not consider that “[exulting] in
smug satisfaction at the ‘end of history’” is an appropriate response to
the post-Cold War juncture, which he sees rather as an occasion for the
“seizing the moment to rethink the basic structure and processes of the
international system.”76 Slaughter explains that liberal internationalism
promises a result that is “neither utopia nor the end of history, but holds
out the hope of at least a small measure of progress toward individual
rights and the global rule of law.”77 There are some grounds for believ-
ing that liberal millenarianism may, nonetheless, be built into the form
and structure of these scholars’ arguments. As discussed earlier, liberal
millenarianism includes, but extends beyond, Fukuyama. It is character-
ized by a progressivist notion of history, coupled with a conceptualiza-
tion of history’s telos in terms of liberalism, and a distinctive voice and
tone. On what basis, and to what extent, can it be said that the interna-
tional legal theses considered here exhibit these features?

A progressivist view of historical change is evident in Franck’s history
of the development of the norm of democratic governance. His account
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is divided into developmental phases, beginning with the principle of
self-determination and culminating in the right of free and open elec-
tions, now evolving from lip service into widely respected normative
commitment. “The transformation of the democratic entitlement from
moral obligation to prescription has evolved gradually,” he explains, but
“in the past decade the tendency has accelerated.”78 Each phase pushes
further along the course to eventual prescription. The fact that the
phases overlap does not detract from, but rather reinforces, the impres-
sion of progress and directionality, as do the metaphors of generations
and building blocks. The norm of democratic governance appears to be
growing out of, or building on, earlier developments. This evolutionary
logic also informs the work of scholars who put forward liberal interna-
tionalist and Kantian theses. Slaughter, for instance, in seeking to
connect international law with developments in international relations,
offers an unmistakably progressivist account of the history of interna-
tional relations. This account starts with Wilsonian internationalism (or
idealism, in the phraseology of those who later called themselves real-
ists), passes through the stage of realism, and reaches its conclusion with
liberal internationalism, which is said to combine the strengths, but also
to overcome the shortcomings, of both its forerunners. Since these fore-
runners are presented as the only alternatives, liberal internationalism is
made naturally to appear an advance.79 The notion of the “liberal
peace,” liberal internationalism’s central premise, likewise posits that
historical change is incremental and directional. The image is one of an
expanding zone of peace among liberal States that will reach the end of
its expansion when all are included within it.

The second aspect of liberal millenarianism is that history’s telos is
taken to be liberal democracy, along with a market-oriented economy.
It hardly needs restating that this is indeed the goal envisaged in the
international legal theses examined here. That this should be so is
believed, in the liberal millenarian perspective described earlier, to be
supported empirically, by the elimination of all ideological alternatives.
It is also believed to be supported normatively. That is to say, these ideo-
logical alternatives have been eliminated because they were flawed, as
democracy and capitalism – at least in principle, if not in current prac-
tice – are not. Both points are alluded to in a memorable passage by
Franck:
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[T]he [global democratic] entitlement now aborning is widely enough under-
stood to be almost universally celebrated. It is welcomed from Malagache to
Mongolia, in the streets, the universities and the legislatures, not only because
it portends a new, global political culture supported by common rules and com-
munitarian implementing institutions, but also because it opens the stagnant
political economies of states to economic, social and cultural, as well as politi-
cal, development.80

For Slaughter, “the geopolitical framework for the millennium is . . .
liberal internationalism.”81 An eventual “world of liberal States” is the
sole alternative to “[sacrificing] the values of universalism . . . to the
realism of recognising that States in the international system inhabit
very different worlds.”82 The choice, in her account, is either liberal uni-
versalism or realist difference, either grasping the liberal–democratic
peace or living perpetually on the edge of war. The embrace of liberal
democracy in every country thus appears as humanity’s ultimate salva-
tion.83

Liberal millenarianism involves, thirdly, a “post-historical” voice or
standpoint that figures the non-liberal world, still mired in “history,” as
radically “other.” Progress towards the full achievement of liberal
democracy is taken to be more or less straightforward in liberal societies,
while elsewhere the almost total transformation of prevailing realities
will be required. This is, again, apparent in the thesis of the emerging
norm of democratic governance. Such governance is portrayed as some-
thing some largely have, and the rest almost entirely lack. Thus, Franck
writes that for the citizens of some States this norm will “merely embel-
lish rights already protected by their existing domestic constitutional
order. For others it could be the realization of a cherished dream.”84 A
similar standpoint orients the liberal internationalist and neo-Kantian
approaches. Slaughter envisions that her model of international law for
a one-world order of liberal States might be “normatively applicable to
all States even if positively descriptive of only some.”85 In practice, she
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observes, the distinction between liberal and non-liberal States may be
difficult to apply, especially in the context of “quasi-liberal” and “tran-
sitional States.” Certainly, it cannot be treated as an “absolute divide.”86

But the point of the “liberal peace,” around which her argument turns,
is that, as Doyle explains, liberal States are not just relatively but “fun-
damentally different” from non-liberal States. Hence the “separate
peace” among them.87 If this is the reason for the “separate peace,” it is,
of course, also the consequence. In any event, the claim of liberal inter-
nationalism, as of the norm of democratic governance, is that this fun-
damental difference should, and is beginning to, be reflected in
international law.

There is, finally, the issue of liberal millenarianism’s distinctive tone,
its momentous, celebratory, and apparently optimistic, key. Liberal mil-
lenarianism seeks to call attention to events which augur that history’s
destination may finally be in sight. The discussion in the previous section
gave only a slight indication of the tone of these international legal argu-
ments. The quotation from Franck above is, however, typical of the
terms in which his claims, and those of some of the other international
legal scholars, are expressed.88 Thus, for instance, Franck goes on to
speak of a “cosmic but unmysterious change” in which governments,
“no longer blinded by the totalitarian miasma” have come to recognize
the advantages of democracy.89 Slaughter likewise writes emphatically
of revolutions that “liberated millions. Millions . . .” and occasioned a
“human rights victory on an unprecedented scale, a triumph of human
dignity and the human spirit.”90 On the basis of those events she pro-
poses liberal internationalism as a new vision of peace and good govern-
ment for a new age.

If the thesis of the emerging norm of democratic governance and
related claims share key features of liberal millenarianism, they also give
rise to a number of the concerns raised by Fukuyama’s critics. In
accounts of the norm of democratic governance and the order of liberal
States envisioned by the liberal internationalist and Kantian theories,
liberal democracy is presented largely as an identifiable, coherent, and
stable system. It is stressed that a great variety of practices and institu-
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tions is consistent with liberal democracy, but little attention is drawn to
the diversity of the values, ideas and principles that might animate those
practices and institutions. In particular, little attention is given to the
enduring tensions within liberal democracy between liberal and demo-
cratic preoccupations, and to the implications for that tension of differ-
ent models of liberal democracy. While the international legal theorists
are less apt than Fukuyama to mistake capitalism for liberal democracy,
their arguments nonetheless tend, like his, toward an attenuation of the
democratic dimension.

The democratic component of liberal democracy comes to revolve,
principally, around elections. That what is denoted is a particular
method of producing governments is made particularly clear in the
thesis of the emerging norm of democratic governance. Democracy’s
part there is adjectival; it is a procedure for securing the acquiescence of
citizens in their governance by others.91 The same holds, however,
whether democracy is understood in these terms, or in terms of a social
contract to protect citizens’ rights (as by Fox and Nolte), a mechanism to
ensure that government acts not just in its own interests but in the inter-
ests of society as a whole (as by Slaughter) or a system of government
that is not just prudentially but also morally justified (as by Tesón). The
shared assumption is that democracy refers to the “process by which the
people choose those they entrust with the exercise of power,”92 the right
“to participate in the selection of one’s own national government.”93

Yet, according to some political theorists, democracy entails not just
the right to participate in the selection of national governments, but also
the right to participate directly in decision-making affecting one.94 For
other theorists, democracy involves not just the process of selecting
governments but also the process of connecting people with their
governments through civil society.95 Still other theorists emphasize that
democracy requires not just the right to vote and stand for election and
associated civil liberties, but also the whole range of further rights that
actually enable participation in public life on a footing of equality.96

While Franck, Fox and Nolte take their position to be dictated by that
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which customary international law will support,97 what is being sug-
gested here is that it is also embedded in the structure of their argument.
Inasmuch as elections stand at the narrative’s climax, democracy is
made to appear to have nowhere further to go. Issues of citizenship,
accountability, and equality, and their respective significance and rela-
tive importance – along with other issues at the heart of democratic
debate – are thus removed from view.

An additional, related concern is these theses’ uncritical, affirmative
approach towards liberal democracy. Franck’s reference, cited above, to
the embellishment of rights in existing liberal States suggests a percep-
tion that such States are already satisfactory; the rest is ornament.
Depicting democratic political practice as entailing a “genuine [open-
ness] to meaningful political choice”98 and a “free market in ideas,”99

Franck puts to one side the many grounds for doubting the meaningful-
ness of political choice and the freedom of the market in ideas.
Slaughter attaches much importance to what she refers to as the
“paradox of liberal States.” By this she intends that “as a factual rather
than a legal matter, liberal States are likely to have a lesser capacity for
autonomous economic and political action than non-liberal States.”100

But she too neglects to consider how well these constraints on power
work, whether they work better for some social groups than others, and
whether further constraints might be valuable. With liberal democracy
the pinnacle of political development – and with dictatorship,
Communism, and “forced march modernization” the only alternatives
ever mentioned101 – questions concerning liberal democracy’s limita-
tions can scarcely arise, let alone be addressed. It is not only issues of the
kind just noted that are left out of account, however. The whole matter
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of liberal democracy’s tenability in a world of intensified globalization
is largely passed over. While globalizing processes are certainly regis-
tered,102 the ways in which they are putting democracy under strain
receive limited attention.103 These scholars evoke a liberal democracy
that is triumphant, vigorous, redemptive.

They also evoke a liberal democracy that provides the key to
expanded prospects for peace. In this respect too, however, limitations
are glossed over. The “peace,” which some international relations ana-
lysts claim is now a “fact,” is a “liberal peace”; it is said to hold among liberal

States. Relations between liberal and non-liberal States are not claimed
to be especially pacific, and may, according to the analysts, even be espe-
cially aggressive.104 In finding warrant in this for a norm of democratic
governance, the international legal scholars give little attention to the
implications of the fact that democratic governance does not appear to
induce pacific relations with non-liberal States.

But there is also a much larger limitation of which these writers take
insufficient cognisance. The “peace” that is postulated among liberal
States is an absence of armed conflict between them. Yet the
Clausewitzean paradigm of war between nation-States to which this
refers today fits only a minority of violent conflicts, even large-scale ones.
Mary Kaldor highlights that much contemporary conflict arises out of
the break-up of States, and centers on issues of “identity politics”
(ranging from religious communalism, to ethnic nationalism, to “tribal-
ism”).105 Support frequently comes from overseas diasporas, along with
foreign governments and “experts.” State actors are often hard to distin-
guish from non-State actors. Fighting is commonly sporadic, scattered
within and across borders, and focused to a large extent on civilian
targets.106 Is this peace or war? Civil war or international war? The
boundaries between these categories – like those between violent crime
and armed conflict, public aims and private aims, combatants and civil-
ians – are becoming blurred. Kaldor concludes that
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the prognosis is grim. The breakdown of the distinction between war and
peace, the re-privatisation of violence, implies more or less continuous and geo-
graphically pervasive low-level violence, ranging from individual criminality to
organised warfare.107

Alongside these considerations concerning the character of war are
further questions concerning the character of peace. There is, for
instance, the question of whether peace can be held to prevail where
certain forms of non-forcible coercion are occurring, arising (inter alia)
from the exploitation of relations of dependency. There is also the
broader issue of whether systemic inequalities of power, resources, and
opportunities, between and within nation-States, may in themselves con-
stitute a type of ongoing “structural violence.”108 The identification of
peace with an absence of armed conflict leaves out of account the pos-
sibility that peace may entail more than the failure to resort to arms.

It follows that the scope of the claims associated with the “liberal
peace” is highly circumscribed. Even assuming those claims are justified
on their own terms, they miss important contemporary sources of vio-
lence, and important questions that arise in connection with that vio-
lence.

Moreover, Derrida’s “macroscopic fact, made up of innumerable sin-
gular sites of suffering” cited earlier finds scarcely greater resonance in
these arguments than does Kaldor’s “grim prognosis.” These interna-
tional lawyers are undoubtedly no Panglosses. Yet the progressivist
premises of their claims, buttressed by the celebratory tone and “post-
historical” voice, do tend to shift attention away from the scale, charac-
ter, and sources of deprivation, oppression, and conflict in the
contemporary world. To read this international legal literature is to be
filled with enthusiasm about the state of, or at any rate prospects for,
human flourishing.

Also arguably overestimated is the extent to which there is evidence
to support an emerging norm of democratic governance. For Franck
and the other theorists of the emerging norm, this empirical issue –
raised by some of Franck’s critics109 – has a different significance than it
does for Fukuyama. While Fukuyama might shift between the empirical
and the ideal, the international legal commentators cannot avoid con-
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fronting state practice if they are to make good their claim that the norm
is emerging in international law. Or maybe Fukuyama’s move, or some-
thing like it, is precisely what they intend. Perhaps characterizing the
norm as “emerging” allows it to remain poised between occurrence and
prediction.

Finally, the international legal arguments are inclined to overstate the
significance of the present moment, as an indication of the future. While
the possibility of setbacks is certainly acknowledged, the evolutionary
logic of the arguments tends to signal that contemporary trends will con-
tinue in a more or less linear fashion. As Fukuyama’s critics highlight,
the processes of historical change appear to be far more complex and
contingent than this logic allows.

The observations made by Fukuyama’s critics are also worth recalling
as regards the consequences of these concerns. There is a danger of
inducing complacency, and of prematurely pronouncing liberal democ-
racy’s future secure. In masking the limitations of liberal democracy, the
prospects that those limitations might be addessed are correspondingly
reduced. Inequalities may be made to seem, and to become, unalterable.
And, to the extent that Kaldor’s “grim prognosis” is inadequately
heeded, there is a danger of attaching insufficient importance and
urgency to the medicine she prescribes. This entails re-establishing legit-
imate control of violence at a transnational level.110

To these points might be added further misgivings expressed by inter-
national legal commentators. Martti Koskenniemi emphasises the “risk
of imperialism” that attends efforts to establish and refine a norm of
democratic governance.111 Such efforts tend to resolve themselves, he
observes, into “a call for contextual management of far-away societies
in reference to Western liberal policies.”112 Thomas Carothers likewise
argues that “[a]dvocacy of a democratic norm actually highlights [the]
West versus non-West division and the tension in international law con-
cerning the fact that it is at root a Western system that Western countries
are seeking to apply to the whole world.”113 Carothers worries too about
the harm that might be done, via sanctions or armed intervention, in the
“implementation” of such a norm. Is the way opened up for the waging
of “just wars” or neo-colonial adventures? All the international legal
scholars whose work is discussed here recognize the force of this
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concern.114 With the exception of Tesón, none accepts unilateral inter-
vention as a legitimate means of enforcing the norm, though each does
appear to accept collective action by regional organizations and the
United Nations.

Koskenniemi and Carothers here echo a widely shared apprehension
as regards the division of the world into liberal democratic and non-
liberal democratic States. This is an apprehension that cannot forget all
the other notorious divisions of history: between civilized and barbar-
ian, Christian and heathen, European and oriental, developed and
underdeveloped. Given the historical record, there is a case to be
answered that a norm of democratic governance, like Fukuyama’s
“league of democratic nations,” would express a “new ideology of impe-
rialism.”115 The thrust of this chapter’s argument is that charges of neo-
imperialism would indeed be difficult to resist, were international law to
engage with democracy along the lines envisaged by Franck, Slaughter,
Tesón, and the others. I have sought to show how these scholars’ propo-
sals operate within a liberal millenarian framework. A universal norm,
developed within a liberal millenarian framework, would, in
Koskenniemi’s words, “always be suspect as a neocolonialist strategy.”116

Such a norm is – as he puts it – “too easily used against revolutionary
politics that aim at the roots of the existing distributional system and it
domesticates cultural and political specificity in an overall (Western)
culture of moral agnosticism and rule by the market.”117

But if democracy’s universal relevance cannot be defended within the
specific framework of liberal millenarianism, from this it does not follow
that democracy’s universal relevance can never be defended. As noted
at the outset, I believe that democracy can be shown to have universal
pertinence, though I must leave that claim and its implications for
another discussion. In the present context I seek simply to recall that the
vision of democracy which informs recent efforts to establish or promote
democracy’s international legal status is not the only one conceivable.
To quote Koskenniemi again, there is no “transparent view of the essen-
tial meaning of democracy,”118 for democracy is a contested concept
and has no essential meaning. All accounts of democracy are positions
in a debate that is not just about politics, but is itself also a site of politics.
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Of course, this applies as much to those who would seek to challenge
liberal millenarianism as the basis of a universal democratic norm as it
does to those who embrace liberal millenarianism. Neither side has priv-
ileged access to the “truth” of democracy’s meaning; in the course of
academic argument, each side necessarily engages in a form of political
struggle. Nonetheless, the important point remains that the prospects for
refuting charges of neo-imperialism are not to be judged by reference
solely to the particular – liberal millenarian – approach that has predom-
inated to date. Defenders of democracy’s universal relevance have a
wide range of alternative democratic possibilities upon which to draw.
Amongst these possibilities are many that are substantially more congen-
ial to redistribution and difference, and substantially less subordinate to
the market and its managers, than is liberal millenarianism.

B Conclusion

The thesis of the emerging norm of democratic governance, and the
liberal internationalist and neo-Kantian perspectives considered here,
grapple with the international legal significance of profound transfor-
mations. They call attention to notable normative, institutional and aca-
demic developments, and relate those developments both to one another
and to international law. In doing so, however, they adopt a narrow
understanding of democracy, largely equating it with certain liberal
ideas and institutions. Franck expresses regret that this is all customary
international law will currently support.119 Fox recognizes that democ-
racy entails much more than periodic national elections, but considers
that elections, being easier for international organizations to monitor
than other facets of democratic life, are international law’s most appro-
priate starting point. “It is much more difficult,” he observes, “to stay in
a country after elections, for the long haul, to monitor all institutions of
government and attempt to secure key elements of democracy . . .
Elections . . . must not end the push to a democratic society, but they are
an essential first step.”120

Yet it is not self-evident either that elections are democracy’s first step
or that ease of monitoring by international organizations should deter-
mine international law’s priorities. Democracy involves no necessary
order of events, and difficulties of monitoring have all too frequently

 Critical approaches

119 This is what Franck appears to suggest, when defending a conception which, he acknowledges,
is “not ambitious, not unambiguous, and . . . almost certainly not the one Americans would
prefer.” See Franck , supra note , p. . 120 Fox, supra note , pp. –.



served in international law to make chosen priorities seem unavoida-
ble.121 This is not to suggest that periodic elections and related institu-
tions lack value.122 It is just to highlight the way democracy’s further
dimensions may be eclipsed. This chapter has sought to show that, what-
ever may be the constraints of the international legal system, they are
not the only constraints in operation. The scholars’ liberal millenarian
standpoint also plays a part in shaping the account of democracy that
informs their claims.

At the same time, the theses provide powerful reasons for being con-
cerned about this. If a norm of democratic governance indeed
“emerges,” this will entail – to reiterate earlier discussion – that interna-
tional law lays down criteria of governmental legitimacy, and that those
criteria require democracy. It may also entail that individuals can claim
a human right to democracy. The international legal scholars suggest
that the norm should be enforced by making admission to, and partici-
pation in, international organizations conditional on democratic
government (as is currently the case with some regional organizations).
Franck proposes that financial and trade benefits and development assis-
tance, and even the protection of UN and regional collective security
measures in the event of an invasion, might likewise be made conditional
on democratic government. Tesón advocates modifications of treaty and
diplomatic law that would place further pressure on governments which
do not meet the criteria of liberal democracy. Though Tesón alone
would be prepared to sanction unilateral intervention, the other schol-
ars appear to support collective enforcement.

Dire consequences could thus follow where legitimacy is denied. From
the perspective of citizens, however, dire – perhaps even direr – conse-
quences could also follow where legitimacy is accorded. This latter
danger is easy to overlook. Yet if, in line with the international legal
scholarship discussed in this article, liberal millenarianism shapes the
criteria used, international law may find itself according legitimacy for
what may in some circumstances be the most cosmetic democracy. In so
doing, the law may undercut efforts to deepen democracy’s purchase in
the countries concerned. To the objection that any step in the direction
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of democracy is better than unmitigated repression, it may be replied
that this is not necessarily so if the conditions upon which power is exer-
cised remain essentially unchanged. Where international law confers on
a repressive regime a legitimacy that it formerly lacked, the regime is
strengthened and counter-authoritarian forces correspondingly debili-
tated.

According to former United Nations Secretary-General Boutros
Boutros-Ghali, democracy is today an “ideal that belongs to all human-
ity.”123 To characterize democracy as an ideal is to highlight that it is an
engine of criticism and change, necessarily at odds with prevailing real-
ities. To label it as the property of all humanity is to recall, amongst other
things, that its institutional complements necessarily reflect the huge
diversity of social circumstances to which it is applied. Should interna-
tional law seek to vindicate efforts animated by such an ideal, then a
framework of ideas that posits liberal institutions as history’s end
scarcely seems an adequate basis on which to proceed.
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Boutros Boutros-Ghali, An Agenda for Democratization (New York: United Nations, ).
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