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Preface

Criminal Law was my favorite class as a first-year law student at Northwestern University
Law School in 1958. I've loved it ever since, a love that has only grown from teaching it at
least once a year at the University of Minnesota since 1971. [ hope my love of the subject
comes through in Criminal Law, which I've just finished for the tenth time. It's a great
source of satisfaction that my modest innovation to the study of criminal law—the text-
casebook—has endured and flourished. Criminal Law, the text-casebook, brings together
the description, analysis, and critique of general principles with excerpts of cases edited
for nonlawyers.

Like its predecessors, Criminal Law, Tenth Edition, stresses both the general prin-
ciples that apply to all of criminal law and the specific elements of particular crimes
that prosecutors have to prove beyond a reasonable doubt. Learning the principles of
criminal law isn’t just a good mental exercise, although it does stimulate students to use
their minds. Understanding the general principles is an indispensable prerequisite for
understanding the elements of specific crimes. The general principles have lasted for cen-
turies. The definitions of the elements of specific crimes, on the other hand, differ from
state to state and over time because they have to meet the varied and changing needs of
new times and different places.

That the principles have stood the test of time testifies to their strength as a frame-
work for explaining the elements of crimes defined in the fifty states and in the U.S.
criminal codes. But there’s more to their importance than durability; knowledge of the
principles is also practical. The general principles are the bases both of the elements that
prosecutors have to prove beyond a reasonable doubt to convict defendants and of the
defenses that justify or excuse the guilt of defendants.

So, Criminal Law, Tenth Edition, rests on a solid foundation. But it can't stand still,
any more than the subject of criminal law can remain frozen in time. The more I teach
and write about criminal law, the more I learn and rethink what I've already learned; the
more “good” cases I find that I didn't know were there; and the more I'm able to include
cases that weren't decided and reported when the previous edition went to press.

Of course, it's my obligation to incorporate into the Tenth Edition these now-decided
and reported cases, and this new learning, rethinking, and discovery. But obligation
doesn’t describe the pleasure that preparing now ten editions of Criminal Law brings me.
Finding cases that illustrate a principle in terms students can understand while at the
same time stimulating them to think critically about subjects worth thinking about is
the most exciting part of teaching and writing and why I take such care in revising this
book, edition after edition.

xi
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Organization/Approach

The chapters in the text organize the criminal law into a traditional scheme that is widely
accepted and can embrace, with minor adjustments, the criminal law of any state and/
or the federal government. The logic of the arrangement is first to cover the general part
of the criminal law, namely principles and doctrines common to all or most crimes, and
then the special part of criminal law, namely the application of the general principles to
the elements of specific crimes.

Chapters 1-8 cover the general part of criminal law: the nature, origins, structure,
sources, and purposes of criminal law and criminal punishment; the constitutional limits
on the criminal law; the general principles of criminal liability; the defenses of justifica-
tion and excuse; parties to crime and vicarious liability; and incomplete crimes (attempt,
conspiracy, and solicitation).

Chapters 9-13 cover the special part of the criminal law: the major crimes against
persons; crimes against homes and property; crimes against public order and morals; and
crimes against the state.

Criminal Law has always followed the three-step analysis of criminal liability
(criminal conduct, justification, and excuse). Criminal Law brings this analysis into
sharp focus in two ways. First, the chapter sequence: Chapters 3 and 4 cover the general
principles of criminal conduct (criminal act, criminal intent, concurrence, and causa-
tion). Chapter 5 covers the defenses of justification, the second step in the analysis of
criminal liability. Chapter 6 covers the defenses of excuse, the third step. So, the chapter
sequence mirrors precisely the three-step analysis of criminal liability.

Criminal Law also sharpens the focus on the three-step analysis through the Elements
of Crime art. The design is consistent throughout the chapters involving the special
part of criminal law.

All three of these steps are included in each “Elements of Crime” graphic, but ele-
ments that are not required in certain crimes—Ilike crimes that don’t require a “bad”
result—are grayed out. The new figures go right to the core of the three-step analysis of
criminal liability, making it easier for students to master the essence of criminal law:
applying general principles to specific individual crimes.
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ELEMENTS OF MATERIAL SUPPORT TO TERRORISTS
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Changes to the Tenth Edition

In addition to incorporating the latest cases, research, and examples into every chapter
of the text, this edition also features a major overhaul of white-collar and corporate
crime in Chapter 7 and expanded coverage of punishment/sentencing in Chapter 2.
The Tenth Edition is also the first to include chapter-opening learning objectives to
provide students with a much-needed map to the chapter’s key concepts, cases, and
terms. To help ensure student mastery of these key concepts, I not only call out each
learning objective in the chapter’s margins as it is addressed, but also re-visit the objec-
tives again in the new, bulleted end-of-chapter summary.

Next, I have added a new boxed feature to every chapter to spotlight ethical chal-
lenges faced by citizens and professionals. These unique “Ethical Dilemma” boxes touch
on everything from computer games that target illegal immigrants, to whether doctor-
assisted suicides should be treated as criminal homicides, to what to do with those who
tried by false pretenses to collect scarce 9/11 victims’ funds. The box topics are powerful
and controversial and will, I hope, stimulate critical thinking and classroom discussion.

Finally, I have made the following key changes to each chapter of the text:

Chapter 1, Criminal Law and Criminal Punishment:
An Overview

e ALL NEW. “Presumption of Innocence and Proving Criminal Liability” describes

the rules and principles of the U.S. criminal procedure.
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— “Burden of Proof of Criminal Conduct”

— “Proving the Defenses of Justification and Excuse”

e ALL NEW. “Discretionary Decision Making” focuses on the informal, often invis-
ible dimensions of criminal law administration.

Chapter 2, Constitutional Limits on Criminal Law

e ALL NEW. “The ‘Right to Bear Arms’“ concentrates on history and recent develop-
ments in second amendment law.

e ALL NEW. “The Constitution and Criminal Sentencing” describes and analyzes the
major types of sentencing.

e ALL NEW. “The Right to Trial by Jury” covers the major constitutional issues sur-
rounding sentencing, particularly the Supreme Court rulings on federal and state
sentencing guidelines and the Sixth Amendment.

e New case excerpts:

— Gallv. U.S. (2007) The 5-member majority upheld the trial judge’s sentence
of Brian Michael Gall to 36 months’ probation instead of a mandatory prison
term. The charge was conspiracy to sell ecstasy to his fellow students at the
University of lowa.

— Kennedy v. Louisiana (2008) Patrick Kennedy was convicted of the aggravated
rape of his eight-year-old stepdaughter under a Louisiana statute that autho-
rized capital punishment for the rape of a child under 12 years of age and was
sentenced to death. The U.S. Supreme Court ruled that the death penalty for
child rape was disproportionate and cruel and unusual punishment.

Chapter 3, The General Principles of Criminal Liability: Actus Reus
¢ New case excerpt:

—  Porter v. State (2003) Constructive possession of a loaded Ruger .357 revolver
Chapter 4, The General Principles of Criminal Liability: Mens Rea,
Concurrence, Causation, and Ignorance and Mistake

e New case excerpts:

— Harris v. State (1999) Carjacking is a general intent crime.

— State v. Sexton (1999) Reasonable mistaken belief that gun fired at a friend
was not loaded
Chapter 5, Defenses to Criminal Liability: Justifications
e NEW SECTION. “Domestic Violence” and the retreat rule in self-defense
e NEW SECTION. “The ‘New Castle Laws”: ‘Right to Defend’ or ‘License to Kill'?”
e New cases:

—  State v. Thomas (1997) A “battered woman” has already retreated to the wall.
— Jacqueline Galas (2006) Castle doctrine in Florida
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—  Sarbrinder Pannu (2008) Castle doctrine in Mississippi
— State v. Harold Fish (2009) Castle doctrine in Arizona
— People v. John Gray et al. (1991) Choice of evils defense. Blocking traffic is a

lesser evil than polluting NYC air.
Chapter 6, Defenses to Criminal Liability: Excuse
* New case excerpt:
— U.S.v. Hinckley (2007) Furlough John Hinckley found “not guilty by reason
of insanity” for attempting to assassinate President Reagan.
Chapter 7, Parties to Crime and Vicarious Liability
e NEW SECTIONS. “Vicarious Liability” has been expanded.

— The “Corporate Liability” section and its subsections are new. An accounting
firm is liable for dealings with Enron.

e New case excerpt:

— U.S. v. Arthur Andersen, LLP (2004) Corporate liability and enterprise
vicarious liability

Chapter 8, Inchoate Crimes: Attempt, Conspiracy, and Solicitation

e All sections and cases have been edited for improved clarity, readability, and
streamlining.

Chapter 9, Crimes Against Persons I: Murder and Manslaughter

e NEW SECTION. Doctor-Assisted Suicide

— The chapter has been renamed, clarified, and streamlined.

“Unlawful Act Manslaughter” is now “Criminal Negligence/Vehicular/
Firearms/Manslaughter.”

¢ New case excerpt:

— People v. Hudson (2006) Felony murder; gang murder
Chapter 10, Crimes Against Persons II: Criminal Sexual Conduct,
Bodily Injury, and Personal Restraint

e NEW SECTION. “Domestic Violence Crimes” expands “bodily injury crimes” to
include nonsexual assaults and batteries.

e New case excerpt:

— Hamilton v. Cameron (1997) Domestic violence

Chapter 11, Crimes Against Property
e EXPANDED SECTION AND MAJOR NEW SUBSECTIONS.
—  “Theft by False Pretenses”
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—  “Federal Mail Fraud” (Madoff and Coughlin)
—  “Federal Mail Fraud—Criminal and Civil Liability”

¢ New case excerpts:

— U.S. v. Madoff (2009) Use of mail to operate Madoff’s Ponzi scheme
— U.S. v. Coughlin (2008)

Chapter 12, Crimes Against Public Order and Morals
o NEW SECTION. “Gang Activity”
e NEW SUBSECTIONS. “Criminal Law Responses to Gang Activity”

“Civil Law Responses”

— “Review of Empirical Research on Gangs and Gang Activity”

e New case excerpt:

—  City of Saint Paul v. East Side Boys and Selby Siders (2009) Civil gang injunctions

Chapter 13, Crimes Against the State
e New case excerpt:

— Humanitarian Law Project v. Mukasey (2009) Providing “material support or
resources” to terrorists or terrorist organizations

Supplements

Wadsworth provides a number of supplements to help instructors use Criminal Law, Tenth
Edition, in their courses and to aid students in preparing for exams. Supplements are avail-
able to qualified adopters. Please consult your local sales representative for details.

For the Instructor

e Instructor’s Edition Designed just for instructors, the Instructor’s Edition includes
a visual walkthrough that illustrates the key pedagogical features of this text, as
well as the media and supplements that accompany it. Use this handy tool to learn
quickly about the many options this text provides to keep your class engaging and
informative.

e Instructor’s Resource Manual with Test Bank The manual includes learning objectives,
a detailed chapter outline, a chapter summary, key terms, featured cases, suggested
readings, media suggestions, and a test bank. Each chapter’s test bank contains
questions in multiple-choice, true false, fill-in-the-blank, and essay formats, with a
full answer key. The test bank is coded to the learning objectives that appear in the
main text and includes the page numbers in the main text where the answers can be
found. Finally, each question in the test bank has been carefully reviewed by expe-
rienced criminal justice instructors for quality, accuracy, and content coverage. Our
Instructor Approved seal, which appears on the front cover, is our assurance that you
are working with an assessment and grading resource of the highest caliber.
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ExamView® Computerized Testing The comprehensive Instructor’s Resource Manual
described earlier is backed up by ExamView, a computerized test bank available for
PC and Macintosh computers. With ExamView you can create, deliver, and custom-
ize tests and study guides (both print and online) in minutes. You can easily edit
and import your own questions and graphics, change test layouts, and reorganize
questions. And using ExamView's complete word-processing capabilities, you can
enter an unlimited number of new questions or edit existing questions.

Lesson Plans  The instructor-created Lesson Plans bring accessible, masterful sugges-
tions to every lesson. Lesson Plans includes a sample syllabus, learning objectives,
lecture notes, discussion topics, in-class activities, a detailed lecture outline, and
assignments. Lesson Plans are available on the instructor website or by e-mailing
your local representative and asking for a download of the eBank files.

PowerPoints These handy Microsoft PowerPoint slides, which outline the chapters
of the main text in a classroom-ready presentation, will help you in making your
lectures engaging and in reaching your visually oriented students. The presenta-
tions are available for download on the password-protected website and can also
be obtained by e-mailing your local Cengage Learning representative.

Criminal Justice Media Library This engaging resource provides students with more
than 300 ways to investigate current topics, career choices, and critical concepts.

WebTutor™ Jumpstart your course with customizable, rich, text-specific content
within your Course Management System. Whether you want to Web-enable your
class or put an entire course online, WebTutor™ delivers. WebTutor™ offers a wide
array of resources including media assets, a test bank, practice quizzes, and addi-
tional study aids. Visit webtutor.cengage.com to learn more.
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Study Guide An extensive student guide has been developed for this edition.
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CL eBook CL eBook allows students to access Cengage Learning textbooks in an
easy-to-use online format. Highlight, take notes, bookmark, search your text, and,
in some titles, link directly into multimedia: CL eBook combines the best aspects
of paper books and ebooks in one package.

Course360 Online Learning to the Next Degree. Course360 from Cengage
Learning is a complete turnkey solution that teaches course outcomes through
student interaction in a highly customizable online learning environment.
Course360 blends relevant content with rich media and builds upon your course
design, needs, and objectives. With a wide variety of media elements including
audio, video, interactives, simulations, and more, Course360 is the way today'’s
students learn.
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A November 23, 1849, judicial proceedings of the trial of Professor John W. Webster,
who was accused and found guilty of the murder of Dr. George Parkman in a building at the

Harvard Medical School. This was an early celebrity trial of the high society that captured the
imaginations of the city of Boston.




Criminal Law and Criminal
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Jail Time for an Overdue Library Book?

A Burlington, Washington, man has been ordered to pay a library $150 and do community
service after he was arrested for overdue library books. The arrest was for failure to appear
before a judge to answer charges of “Detaining Property.” The property was library books the
man had checked out eight months earlier.

Jeremy Jones called Burlington police to his apartment recently to report an incidence of
mail theft. Police ran a background check and told Jones and his girlfriend there was a warrant
for Jones’arrest. They explained about the library books. Jones insists he tried to give his over-
due library books to police. “They wouldn’t even take them. That kind of irked me,” he said.“I
told them they are right on the table, take them. They said ‘No, we have a warrant, we have to
arrest you.”

“They handcuffed him,” said Jones’ friend, Misty Colburn. “He didn’t put up a fight or any-
thing, but they handcuffed him and went away.” Arrested for, among other things, having the
book Mysteries of the Unexplained: How Ordinary Men and Women Have Experienced the
Strange, the Uncanny, and the Incredible, Jones was released after spending an hour at the
county jail.

At the Burlington Library, they insist this isn’t strange. They tried over and over again
to get their books back—Iletters and seven phone calls, they said. “After months of dealing
with this, we sent a letter from the police chief giving them one last chance,” said Librarian



Christine Perkins, “and warning if they do not respond they will be invited to talk to a
judge about it.” Perkins says Jones didn’t show up for a court hearing and a warrant was
issued. She said the library didn’t send out the police; they just did a normal check for
outstanding warrants.

“I'm sorry; they are books for crying out loud. If it was a computer part or a CD or some-
thing, | could understand,” Colburn said. “You know, they are books; they are replaceable. |
could see them revoking my library privileges, but having me arrested is a little bit extreme,”
Jones added.

The library insists no one wanted to arrest anyone, but the librarian suspects the arrest
could have an upside.“Well, I'm interested to see if we get a lot of books turned in in the next
week or so.”

(Johnson 2005, March 3)

“Every known organized society has, and probably must have, some system by which it
punishes those who violate its most important prohibitions” (Robinson 2008, 1). This book
explores, and invites you to think critically about, the answers to the two questions implied
in Professor Robinson’s quote:

1. What behavior deserves criminal punishment?

2. What's the appropriate punishment for criminal behavior?

Criminal law, and most of what you'll read about it in this book, boils down to varying
answers to these questions. To introduce you to the possible answers, read the following brief
summaries from real cases that we’'ll examine deeper in the remaining chapters. After you
read each summary, assign each case to one of the five following categories. Don't worry
about whether you know enough about criminal law to decide which category they belong
in. In fact, try to ignore what you already know; just choose the category you believe the
summary belongs in.

1. Crime If you put the case into this category, then grade it as very serious, serious, or
minor. The idea here is to stamp it with both the amount of disgrace (stigma) you believe
a convicted “criminal” should suffer and roughly the kind and amount of punishment you
believe the person deserves.

2. Noncriminal wrong This is a legal wrong that justifies suing someone and getting
money, usually for some personal injury. In other words, name a price that the wrong-
doer has to pay to another individual, but don't stamp it “criminal” (Coffee 1992,
1876-77).

3. Regulation Use government action—for example, a heavy cigarette tax to discourage
smoking—to discourage the behavior (Harcourt 2005, 11-12). In other words, make the
price high, but don't stamp it with the stigma of “crime.”

4, License Charge a price for it—for example, a driver’s license fee for the privilege to
drive—but don't try to encourage or discourage it. Make the price affordable, and attach
no stigma to it.

5. Lawful Let individual conscience and/or social disapproval condemn it, but create no
legal consequences.




Here are the cases.

1.

10.

A young man beat a stranger on the street with a baseball bat for “kicks.” The victim
died.

A husband begged his wife, who had cheated on him for months, not to leave him.
She replied, “No, I'm going to court, and you're going to have to give me all the furni-
ture. You're going to have to get the hell out of here; you won't have nothing.” Then,
pointing to her crotch, she added, “You'll never touch this again, because I've got
something bigger and better for it” Breaking into tears, he begged some more, “Why
don't you try to save the marriage? | have nothing more to live for."“Never,” she replied.
“I'm never coming back to you.” He “cracked,” ran into the next room, got a gun, and
shot her to death.

Two robbers met a drunk man in a bar displaying a wad of money. When the man asked
them for a ride, they agreed, drove him out into the country, robbed him, forced him out
of the car without his glasses, and drove off. A college student, driving at a reasonable
speed, didn't see the man standing in the middle of the road waving him down, couldn’t
stop, and struck and killed him.

A young woman on a three-day “crack” cocaine binge propped up a bottle so her three-
month-old baby could feed himself. The baby died of dehydration.

During the Korean War, a mother dreamed an enemy soldier was on top of her daughter.
In her sleep, she got up, walked to a shed, got an ax, went to her daughter’s room, and
plunged the ax into her, believing she was killing the enemy soldier. The daughter died
instantly; the mother was beside herself with grief.

A neighbor told an eight-year-old boy and his friend to come out from behind a building,
and not to play there, because it was dangerous. The boy answered belligerently, “In a
minute.”’

Losing patience, the neighbor said, “No, not in a minute; get out of there now!”

A few days later, he broke into her house, pulled a goldfish out of its bowl, chopped it
into little pieces with a steak knife, and smeared it all over the counter. Then, he went into
the bathroom, plugged in a curling iron, and clamped it onto a towel.

A young man lived in a ground-level apartment with a large window opening onto the
building parking lot. At eight o'clock one morning, he stood naked in front of the window
eating his cereal in full view of those getting in and out of their cars.

A husband watched his wife suffer from the agony of dying from an especially painful
terminal cancer. He shot her with one of his hunting guns; she died instantly.

A man knew he was HIV positive. Despite doctors’ instructions about safe sex and
the need to tell his partners before having sex with them, he had sex numerous times
with three different women without telling them. Most of the time, he used no protec-
tion, but, on a few occasions, he withdrew before ejaculating. He gave one of the
women an anti-AIDS drug, “to slow down the AIDS” None of the women contracted the
HIV virus.

A woman met a very drunk man in a bar. He got into her car, and she drove him to
her house. He asked her for a spoon, which she knew he wanted to use to take
drugs. She got it for him and waited in the living room while he went into the bath-
room to “shoot up.” He came back into the living room and collapsed; she went back
to the bar. The next morning she found him “purple, with flies flying around
him.” Thinking he was dead, she told her daughter to call the police and left for work.
He was dead.
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11. A young man played the online video game “Border Patrol” on his home computer. The
game showed immigrants running across the border where a sign reads, “Welcome to the
U.S. Welfare office this way.” There are three kinds of targets: Mexican nationalists, drug
smugglers, and “breeders” (pregnant women with children). The game says, “Kill them at
any cost” When you hit a “target,” it explodes into bits with appropriate visual and audio
effects. When the game ends, it gives a score using a derogatory term (Branson 2006).

12. A 22-year-old plumber’s apprentice, while working on a sewer pipe in a 10-foot-deep
trench, was buried alive under a rush of collapsing muck and mud. He didn't die easily.
Clawing for the surface, sludge filled his throat. Thousands of pounds of dirt pressed on his
chest, squeezing until he couldn’t draw another breath. He worked for a plumbing com-
pany with a long record of safety violations. Only two weeks before, a federal safety inves-
tigator had caught men from the same company working unprotected in a 15-foot-deep
trench, a clear violation of federal safety laws. On that day, the now-dead apprentice, when
questioned by the investigator, described many unsafe work practices. The investigator
knew the company well. Some years earlier, he'd investigated another death at the com-
pany. The circumstances were nearly identical: a deep trench, no box, and a man buried
alive (Barstow 2003).

R RN T
What Behavior Deserves Criminal Punishment?

1 “Welcome to Bloomington, you're under arrest!” This is what a Bloomington, Minnesota,
police officer, who was a student in my criminal justice class, told me that billboards at
the city limits of this Minneapolis suburb should read. “Why,” I asked? “Because every-
thing in Bloomington is a crime,” he laughingly replied. Although exaggerated, the officer
spoke the truth. Murders, rapes, robberies, and other “street crimes” have always filled
the news and stoked our fears. “White-collar crimes” have also received attention in these
early years of the twenty-first century. And of course, since 9/11, crimes committed by
terrorists have also attracted considerable attention. They'll also receive most of our atten-
tion in this book—at least until Chapter 12, when we turn to the “crimes against public
order and morals,” which in numbers dwarf all the others combined (see Table 1.1).

So, from now until Chapter 12, with some exceptions, everything you'll read applies
to the roughly three million violent and property crimes in Table 1.1, not the 17.7 mil-
lion misdemeanors. Let’s look briefly at the American Law Institute (ALI) Model Penal
Code (MPC) definition of behavior that deserves punishment. It's the framework we’ll
use to guide our analysis of criminal liability (namely behavior that deserves punish-
ment). Criminal liability falls on “conduct that unjustifiably and inexcusably inflicts or
threatens substantial harm to individual or public interests” (1985, § 1.02(1)(a)). Here’s
a breakdown of the words and phrases in the definition.

e Conduct that

e Unjustifiably and inexcusably

e Inflicts or threatens substantial harm
e To individual or public interests

The importance of these few words and phrases can’t be overstated. They are, in fact,
the building blocks of our whole system of criminal law and punishment. We spend the
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TABLE 1.1 Estimated Number of Arrests, United States, 2007

Violent Crime

Murder and nonnegligent manslaughter 13,480
Forcible rape 23,307
Robbery 126,715
Aggravated assault 433,945
Total 597,337

Property Crimes
Burglary 303,853
Larceny-theft 1,172,762
Motor vehicle theft 118,231
Arson 15,242
Forgery and counterfeiting 103,448
Fraud 252,873
Embezzlement 22,381
Stolen property; buying, receiving, possessing 122,061
Vandalism 291,575
Total Property 2,402,426

Misdemeanors
Weapons; carrying, possessing, etc. 188,891
Misdemeanor assaults 1,305,693
Prostitution and commercialized vice 77,607
Sex offenses (except forcible rape and prostitution) 83,979
Drug abuse violations 1,841,182
Gambling 12,161
Misdemeanor nonviolent offenses against the family and children 122,812
Driving under the influence 1,427,494
Liquor laws 633,654
Drunkenness 589,402
Disorderly conduct 709,105
Vagrancy 33,666
All other offenses 3,931,965
Suspicion 2,176
Curfew and loitering law violations 143,002
Runaways 108,879
Total Minor Crimes 17,743,000

Source: Crime in the U.S. 2007 (U.S. Department of Justice: Washington DC, Table 29).

rest of the book exploring and applying them to a wide range of human behavior in an
equally wide range of circumstances. But, first, let's examine some propositions that will
help prepare you to follow and understand the later chapters. Let’s begin by looking at
the difference between criminal wrongs and other legal wrongs that aren’t criminal.

TN
Crimes and Noncriminal Wrongs

The opening case summaries demonstrate that criminal law is only one kind of social
control, one form of responsibility for deviating from social norms. So in criminal law,
the basic question, to be exact, boils down to “Who's criminally responsible for what
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crime?” We won't often discuss the noncriminal kinds of responsibility in this book. But
you should keep them in mind anyway, because in the real world criminal liability is the
exceptional form of social control. The norm is the other four categories mentioned in
the beginning of the chapter. And they should be, because the criminal liability response
is the harshest and most expensive response.

In this section, we'll concentrate on the noncriminal wrongs called torts, private
wrongs for which you can sue the party who wronged you and recover money. Crimes
and torts represent two different ways our legal system responds to social and individual
harm. Before we look at their differences, let's look at how they're similar. First, both
are sets of rules telling us what we can’t do (“Don’t steal”) and what we must do (“Pay
your taxes”). Second, the rules apply to everybody in the community, and they speak on
behalf of everybody, with the power and prestige of the whole community behind them.
Third, the power of the law backs up the enforcement of the rules (Hart 1958, 403).

How are they different? Some believe that crimes injure the whole community,
whereas torts harm only individuals. But that’s not really true. Almost every crime is
also a tort. Many crimes and torts even have the same name (there’s a crime and a tort
called “assault”). Other crimes are torts even though they don’t have the same names;
for example, the crime of murder is also the tort of wrongful death. In fact, the same
killing sometimes is tried as murder and later as a civil wrongful death suit. One famous
example is in the legal actions against the great football player O. J. Simpson. He was
acquitted in the murder of his ex-wife and her friend in a criminal case but then lost in a
tort case for their wrongful deaths. Also, torts don’t just harm other individuals; they can
also harm the whole community. For example, breaches of contract don't just hurt the
parties to the contract. Much of what keeps daily life running depends on people keeping
their word when they agree to buy, sell, perform services, and so on.

Are crimes just torts with different names? No. One difference is that criminal
prosecutions are brought by the government against individuals; that’s why criminal
cases always have titles like “U.S. v. Rasul,” “People v. Menendez,” “State v. Erickson,” or
“Commonwealth v. Wong.” (The first name in the case title is what that government entity
calls itself, and the second name, the defendant’s, is the individual being prosecuted.)
Nongovernment parties bring tort actions against other parties who may or may not be
governments. A second difference is that injured plaintiffs (those who sue for wrongs in
tort cases) get money (called damages) for the injuries they suffer.

These differences are important, but not the most important difference between torts
and crimes. The most important is the conviction itself. The conviction “is the expression
of the community’s hatred, fear, or contempt for the convict . . .” (Hart 1958). Professor
Henry M. Hart sums up the difference this way:

[Crime] . . . is not simply anything which a legislature chooses to call a “crime.” It
is not simply antisocial conduct which public officers are given a responsibility to
suppress. It is not simply any conduct to which the legislature chooses to attach a
criminal penalty. It is conduct which . . . will incur a formal and solemn pronounce-
ment of the moral condemnation of the community. (405)

But it's important for you to understand that words of condemnation by themselves
don’t make crimes different from torts. Not at all. When the legislature defines a crime,
it's issuing a threat—“Don't steal, or else . . . ,” “File your taxes, or else. . . .” The “or
else” is the threat of punishment, a threat that will be carried out against anyone who
commits a crime. In fact, so intimately connected are condemnation and criminal pun-

ishment that some of the most distinguished criminal law scholars say that punishment



Crimes and Noncriminal Wrongs | 9

has two indispensable components, condemnation and “hard treatment.” According to
Andrew von Hirsch, honorary professor of Penal Theory and Penal Law at the University
of Cambridge, England, and prolific writer on the subject, and his distinguished col-
league, Andrew Ashworth, the Vinerian Professor of Law at Oxford University:

Punishment conveys censure, but it does not consist solely of it. The censure in pun-
ishment is expressed through the imposition of a deprivation (“hard treatment”) on
the offender. (Von Hirsch and Ashworth 2005, 21)

If the threat isn't carried out when a crime is committed, condemnation is meaning-
less, or worse—it sends a message that the victim's suffering is worthless. Punishment has
to back up the condemnation. According to another respected authority on this point,
Professor Dan Kahan (1996):

When society deliberately forgoes answering the wrongdoer through punishment,
it risks being perceived as endorsing his valuations; hence the complaint that
unduly lenient punishment reveals that the victim is worthless in the eyes of the
law. (598)

The case of Chaney v. State (1970) makes clear the need for punishment to make con-
demnation meaningful. Two young soldiers in the U.S. Army picked up a young woman
in Anchorage, Alaska, brutally beat and raped her four times, and took her money.
After a trial jury found one of them guilty of rape and robbery, the judge sentenced the
defendant to two one-year prison sentences, to be served concurrently, and he suspended
sentence for robbing her.

When he sentenced Chaney, the judge recommended that the defendant be confined
in a minimum-security prison. He further remarked that he was “sorry that military
regulations would not permit keeping Chaney in the service if he wanted to stay because
it seems to me that is a better setup for everybody concerned than putting him in the
penitentiary.” At a later point in his remarks, the trial judge seemed to invite the parole
board to, or even recommend that it, release him:

I have sentenced you to a minimum on all 3 counts here but there will be no prob-
lem as far as I'm concerned for you to be paroled at the first day the Parole Board
says that you're eligible for parole. . . . If the Parole Board should decide 10 days from
now that you're eligible for parole and parole you, it’s entirely satisfactory with the
court. (445)

In a review of the sentence authorized under Alaska law, the Alaska Supreme Court

ruled that the trial judge’s “sentence was too lenient considering the circumstances sur-
rounding the commission of these crimes.”

Forcible rape and robbery rank among the most serious crimes. Considering the
violent circumstances surrounding the commission of these dangerous crimes, we
have difficulty in understanding why one-year concurrent sentences were thought
appropriate. Review of the sentencing proceedings leads to the impression that the
trial judge was apologetic in regard to his decision to impose a sanction of incarcera-
tion. Much was made of Chaney’s fine military record and his potential eligibility
for early parole. Seemingly all but forgotten is the victim of appellee’s rapes and rob-
bery. |A military spokesman at the time of sentencing noted that] what happened
“is very common and happens many times each night in Anchorage. Needless to
say, Donald Chaney was the unlucky ‘G.I! that picked a young lady who told.”
(445-46)
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We think that the sentence imposed falls short of effectuating the goal of
community condemnation, or the reaffirmation of societal norms for the pur-
pose of maintaining respect for the norms themselves. In short, knowledge of the
calculated circumstances involved in the commission of these felonies and the
sentence imposed could lead to the conclusion that forcible rape and robbery are
not reflective of serious antisocial conduct. Thus, respect for society’s condemna-
tion of forcible rape and robbery is eroded and reaffirmation of these societal
norms negated. . . . A sentence of imprisonment for a substantially longer period
of imprisonment . . . would reaffirm society’s condemnation of forcible rape and
robbery. (447)

We'll come back to the subject of punishment later in this chapter, where we'll dis-
cuss the purposes of punishment more fully, and again in Chapter 2, where we'll discuss
the constitutional ban on “cruel and unusual punishment.” But here it's important to
emphasize the intimate connection (often-overlooked) between punishment and the
meaning of crime itself.

Nevertheless, even on this important point of expression of condemnation backed
up by punishment, the line between torts and crime can get blurred. In tort cases involv-
ing violence and other especially “wicked” circumstances, plaintiffs can recover not only
compensatory damages for their actual injuries but also substantial punitive damages to
make an example of defendants and to “punish” them for their “evil behavior” (Black
1983, 204).

ETHICAL DILEMMA

ﬁ & “Border Patrol” Video Game: What, if Anything,
Should Be Done with It?

There's a video game making its way around the Internet, and many who have come across
it say it crosses a line.“Border Patrol”is a Flash-based game that lets players shoot at Mexican
immigrants as they try to cross the border into the United States. “There’s one simple rule,
the game’s opening screen states, “keep them out . . . at any cost!” “Border Patrol” upsets
many immigrants’ rights groups, as well as others. But the game is nothing new, as hate
groups and those just looking to ruffle some feathers have long used Flash-based games
to spread messages of hate. In “Border Patrol,” players are told to target one of three immi-
grant groups portrayed in a negative, stereotypical way as the figures rush past a sign that
reads “Welcome to the United States.” The immigrants are caricatured as bandoleer-wearing
“Mexican nationalists,” tattoo-touting “drug smugglers” and pregnant “breeders” who sprint
with children in tow.

Instructions
1. Play the video game “Border Patrol." (It's offensive, so if you prefer, read the description of it.

2. Go to the website www.cengage.com/criminaljustice/samaha and read the selections
regarding the controversy over the game.

3. Write a few sentences about each selection, summarizing the main points that relate to
the ethical public policy problem of hate crimes and the video game.
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4. Write a paragraph based on what you read, answering the question that best describes
what you would “do” about the video game?

a. Ignoreit?
b. Protest againstit?
¢. Join a group that’s trying to ban it from the Internet?

d. Join a group to make it a crime to play the game?

Back up your answer with points from your paragraphs in number 3.

N

Now that you've got some idea of what criminal wrong means and how it's different
from private wrongs, let’s go inside criminal law to see how the law classifies crimes so
we can make sense of the enormous range of behavior it covers.

T
Classifying Crimes

There are various ways to classify crimes, most of them with ancient roots. One classi-
fies crimes into crimes of moral turpitude and those that are not. The moral turpitude
crimes consist of criminal behavior that needs no law to tell us it’s criminal because it's
inherently wrong or evil, like murder and rape. Crimes without moral turpitude con-
sist of behavior that’s criminal only because a statute says it is, such as parking in a no
parking zone and most other traffic violations. Why classify crimes into moral turpitude
and nonmoral turpitude? Some examples are: excluding or deporting aliens; disbarring
attorneys; revoking doctor’s licenses; and impeaching witnesses (LaFave 2003a, 36-38).

The most widely used scheme for classifying crimes is according to the kind and
quantity of punishment. Felonies are crimes punishable by death or confinement in the
state’s prison for one year to life without parole; misdemeanors are punishable by fine
and/or confinement in the local jail for up to one year. Notice the word “punishable”;
the classification depends on the possible punishment, not the actual punishment. For
example, Viki Rhodes pled guilty to “Driving under the Influence of Intoxicants, fourth
offense,” a felony. The trial court sentenced her to 120 days of home confinement. When
she later argued she was a misdemeanant because of the home confinement sentence,
the appeals court ruled that “a person whose felony sentence is reduced does not become
a misdemeanant by virtue of the reduction but remains a felon” (Commonwealth v. Rhodes
1996, 532).

Why should the label “felony” or “misdemeanor” matter? One reason is the differ-
ence between procedure for felonies and misdemeanors. For example, felony defendants
have to be in court for their trials; misdemeanor defendants don't. Also, prior felony
convictions make offenders eligible for longer sentences. Another reason is that the legal
consequences of felony convictions last after punishment. In many states, former felons
can't vote, can't serve in public office, can’t be attorneys, and felony conviction can be a
ground for divorce.

Now, let’s turn from the classifications of crimes to the two divisions of criminal law:
the general and special parts.
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The General and Special Parts of Criminal Law

Criminal law consists of two parts: a general part and a special part. The general part
of criminal law consists of principles that apply to more than one crime. Most state
criminal codes today include a general part. The special part of criminal law defines
specific crimes and arranges them into groups according to subject matter. All states
include the definitions of at least some specific crimes, and most group them according
to subject matter.

The special part of criminal law is not just a classification scheme; it's also part of the
larger organizational structure of the whole criminal law and the one followed in this
book. So we'll discuss the classification scheme in the context of the general and special
parts of the criminal law.

The General Part of Criminal Law

The general principles are broad propositions that apply to more than one crime. Some
general principles (Chapters 3-8) apply to all crimes (for example, all crimes have to
include a voluntary act); other principles (for example, criminal intent) apply to all felo-
nies; still others apply only to some crimes (for example, the use of force is justified to
prevent murder, manslaughter, assault, and battery).

In addition to the general principles of criminal law in the general part of crimi-
nal law, there are also two kinds of what we call “offenses of general applicability”
(Dubber 2002, 142). The first is complicity, crimes that make one person criminally
liable for someone else’s conduct. There's no general crime of complicity; instead,
there are the specific crimes of accomplice to murder; accomplice to robbery; or
accomplice to any other crime for that matter (Chapter 7). Similarly, other crimes
of general applicability are the crimes of attempt, conspiracy, and solicitation. Like
complicity, there are no general crimes of attempt, conspiracy, and solicitation, but
there are the specific crimes of attempting, conspiring, and soliciting to commit spe-
cific crimes—for example, attempted murder, conspiring to murder, and soliciting to
murder (Chapter 9).

Finally, the general part of criminal law includes the principles of justification
(Chapter 5, self-defense) and excuse (Chapter 6, insanity), the principles that govern
most defenses to criminal liability.

The Special Part of Criminal Law

The special part of criminal law (Chapters 9-13) defines specific crimes, according to the
principles set out in the general part. The definitions of crimes are divided into four groups:
crimes against persons (such as murder and rape, discussed in Chapters 9-10); crimes
against property (stealing and trespass, discussed in Chapter 11); crimes against public
order and morals (aggressive panhandling and prostitution, discussed in Chapter 12); and
crimes against the state (domestic and foreign terror, discussed in Chapter 13).

The definitions of specific crimes consist of the elements prosecutors have to prove
beyond a reasonable doubt to convict defendants. From the standpoint of understanding
how the general principles relate to specific crimes, every definition of a specific crime is
an application of one or more general principles. To show you how this works, let’s look
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at an example from the Alabama criminal code. One section of the general part of the
code reads, “A person is criminally liable for an offense [only] if it is committed by his
own behavior” (Alabama Criminal Code 1975, 8 13A-2-20). This general principle of
criminal liability (liability is the technical legal term for responsibility) is required in the
definition of all crimes in Alabama.

According to Chapter 7 in the special part of the Alabama Criminal Code, “Offenses
Involving Damage to and Intrusion upon Property,” the crime of first-degree criminal
trespass is defined as “A person is guilty of criminal trespass in the first degree if he
.. . enters or remains unlawfully in a dwelling” (8 13A-7-4). So the general principle of
requiring behavior is satisfied by the acts of either entering or remaining.

Now, let’s turn from the subject of classifying crimes to the sources of criminal law
and where you're most likely to find them.

R R R
The Sources of Criminal Law

Most criminal law is found in state criminal codes created by elected representatives in
state legislatures and municipal codes created by city and town councils elected by the
people. There’s also a substantial body of criminal law in the U.S. criminal code created
by Congress.

Sometimes, these elected bodies invite administrative agencies, whose members
aren't elected by the people, to participate in creating criminal law. Legislatures weren't
always the main source of criminal law making. Judges' court opinions were the origi-
nal source of criminal law, and it remained that way for several centuries. By the 1600s,
judges had created and defined the only crimes known to our law. Called common law
crimes, they included everything from disturbing the peace to murder.

Let's look first at the common law crimes created by judges’ opinions and then at the
legislated criminal codes, including state and municipal codes, the Model Penal Code
(MPC). Then, we'll look briefly at criminal law making by administrative agencies.

Common Law Crimes

Criminal codes didn't spring full-grown from legislatures. They evolved from a long
history of ancient offenses called “common law crimes.” These crimes were created
before legislatures existed and when social order depended on obedience to unwritten
rules (the lex non scripta) based on community customs and traditions. These traditions
were passed on from generation to generation and modified from time to time to meet
changed conditions. Eventually, they were incorporated into court decisions.

The common law felonies still have familiar names and have maintained similar
meanings (murder, manslaughter, burglary, arson, robbery, stealing, rape, and sodomy).
The common law misdemeanors do, too (assault, battery, false imprisonment, libel,
perjury, corrupting morals, and disturbing the peace) (LaFave 2003a, 75).

Exactly how the common law began is a mystery, but like the traditions it incorpo-
rated, it grew and changed to meet new conditions. At first, its growth depended mainly
on judicial decisions (Chapter 2). As legislatures became more established, they added
crimes to the common law. They did so for a number of reasons: to clarify existing
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common law; to fill in blanks left by the common law; and to adjust the common law
to new conditions. Judicial decisions interpreting the statutes became part of the growing
body of precedent making up the common law. Let’s look further at common law crimes
at both the state and federal levels.

State Common Law Crimes

The English colonists brought this common law with them to the New World and
incorporated the common law crimes into their legal systems. Following the American
Revolution, the 13 original states adopted the common law. Almost every state cre-
ated after that enacted “reception statutes” that adopted the English common law. For
example, the Florida reception statute reads: “The Common Law of England in rela-
tion to crimes shall be of full force in this state where there is no existing provision
by statute on the subject” (West's Florida Statutes Annotated 2005, Title XLVI, § 775.01).

Most states have shed the common law crimes. But the common law is far from
dead. Several states, including Florida, still recognize the common law of crimes.
Even in code states (states that have abolished the common law), the codes frequently
use the names of the common law crimes without defining them. So to decide cases,
the courts have to go to the common law definitions and interpretations of the
crimes against persons, property, and public order and morals (Chapters 9-12); the
common law of parties to crime (Chapter 7) and attempt, conspiracy, and solicita-
tion (Chapter 8); and the common law defenses, such as self-defense and insanity
(Chapters 5-6).

California, a code jurisdiction, includes all of the common law felonies in its crimi-
nal code (West's California Penal Code 1988, § 187(a)). The California Supreme Court
relied on the common law to determine the meaning of its murder statute in Keeler
v. Superior Court (1970). Robert Keeler's wife Teresa was pregnant with another man'’s
child. Robert kicked the pregnant Teresa in the stomach, causing her to abort the fetus.
The California court had to decide whether fetuses were included in the murder statute.
To do this, the court turned to the sixteenth-century common law, which defined a
human being as “born alive.” This excluded Teresa’s fetus from the reach of the murder
statute. (Keeler v. Superior Court 1970, discussed in the Chapter 9 “Beginning of Life”
section)

Federal Common Law Crimes

In U.S. v. Hudson and Goodwin (1812), the U.S. Supreme Court said there are no federal
common law crimes. During the War of 1812, Hudson and Goodwin published the lie
that President Madison and Congress had secretly voted to give $2 million to Napoleon.
They were indicted for criminal libel. But there was a catch; there was no federal criminal
libel statute. The Court ruled that without a statute, libel can't be a federal crime. Why?
According to the Court:

The courts of [the U.S.] are [not] vested with jurisdiction over any particular act done
by an individual in supposed violation of the peace and dignity of the sovereign
power. The legislative authority of the Union must first make an act a crime, affix a
punishment to it, and declare the Court that shall have jurisdiction of the offence.
Certain implied powers must necessarily result to our courts of justice from the
nature of their institution. But jurisdiction of crimes against the state is not among
those powers. (34)
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The rule of U.S. v. Hudson and Goodwin seems perfectly clear: there’s no federal crimi-
nal common law. But, like many other rules you'll learn in your study of criminal law,
the reality is more complicated. It's more like:

There is no federal criminal common law. But there is . . . The shibboleth that there is
no federal criminal common law—that Congress, not the courts, creates crimes—is
simply wrong. There are federal common law crimes. (Rosenberg 2002, 202)

Here's what Associate U.S. Supreme Court Justice Stevens had to say about federal
criminal common law making:

Statutes like the Sherman Act, the civil rights legislation, and the mail fraud statute
were written in broad general language on the understanding that the courts would
have wide latitude in construing them to achieve the remedial purposes that Congress
had identified. The wide open spaces in statutes such as these are most appropriately
interpreted as implicit delegations of authority to the courts to fill in the gaps in the
common law tradition of case-by-case adjudication. (McNally v. U.S. 1987)

According to Professor Dan Kahan (1994), Congress has accepted the prominent
role Justice Stevens ascribes to the federal courts in developing a “federal common law”
in noncriminal subjects. Moreover, Kahan contends that Congress actually prefers “law-
making collaboration” to a “lawmaking monopoly” (369). Judicial common criminal
lawmaking can be a good thing when it punishes conduct “located not on the border but
deep within the interior of what is socially undesirable” (400).

State Criminal Codes

From time to time in U.S. history, reformers have called for the abolition of the common
law crimes and their replacement with criminal codes created and defined by elected
legislatures. The first criminal codes appeared in 1648, the work of the New England
Puritans. The Laws and Liberties of Massachusetts codified (put into writing) the colo-
nies’ criminal law, defining crimes and spelling out punishments. John Winthrop, the
author of the code, stated the case for a code this way: “So soon as God had set up politi-
cal government among his people Israel he gave them a body of laws for judgment in
civil and criminal causes. . . . For a commonwealth without laws is like a ship without
rigging and steerage” (Farrand 1929, A2).

Some of the codified offenses sound odd today (witchcraft, cursing parents, blas-
phemy, and idolatry), but others—for example, rape—don't:

If any man shall ravish any maid or single woman, committing carnal copulation
with her by force, against her own will, that is above ten years of age he shall be
punished either with death or some other grievous punishment. (5)

Another familiar codified offense was murder:

If any man shall commit any wilful murder, which is manslaughter, committed upon
premeditate malice, hatred, or cruelty not in a man’s necessary and just defense, nor
by mere casualty against his will, he shall be put to death. (6)

Hostility to English institutions after the American Revolution spawned another
call by reformers for written legislative codes to replace the English common law. The
eighteenth-century Enlightenment, with its emphasis on reason and natural law, inspired
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reformers to put aside the piecemeal “irrational” common law scattered throughout
judicial decisions and to replace it with criminal codes based on a natural law of crimes.
Despite anti-British feelings, reformers still embraced Blackstone’s Commentaries (1769)
and hoped to transform his complete and orderly outline of criminal law into criminal
codes.

Reformers contended judge-made law was not just disorderly and incomplete; it was
antidemocratic. They believed legislatures representing the popular will should make
laws, not aloof judges out of touch with public opinion. Thomas Jefferson proposed
such a penal code for Virginia (Bond 1950). The proposed code never passed the Virginia
legislature, not because it codified the law but because it recommended too many drastic
reductions in criminal punishments (Preyer 1983, 53-85).

There was also a strong codification movement during the nineteenth century. Of
the many, but two codes stand out. The first, the most ambitious, and least successful,
was Edward Livingston’s draft code for Louisiana, completed in 1826. Livingston's goal
was to rationalize into one integrated system: criminal law, criminal procedure, criminal
evidence, and punishment. Livingston's draft never became law.

The second, David Dudley Field's code, was less ambitious but more successful.
Field was a successful New York lawyer who wanted to make criminal law more acces-
sible, particularly to lawyers. According to Professors Paul Robinson and Markus Dubber
(2004):

Field's codes were designed to simplify legal practice by sparing attorneys the tedium
of having to sift through an ever rising mountain of common law. As a result, Field
was more concerned with streamlining than he was with systematizing or even
reforming New York penal law. (3)

Field’s New York Penal Code was adopted in 1881 and remained in effect until 1967,
when New York adopted most of the Model Penal Code (described later in “The Model
Penal Code (MPC)” section).

The codification movement gathered renewed strength after the American Law
Institute (ALI) decided to “tackle criminal law and procedure” (Dubber 2002, 8). ALI was
founded by a group of distinguished jurists

to promote the clarification and simplification of the law and its better adaptation
to social needs, to secure the better administration of justice, and to encourage and
carry on scholarly and scientific legal work. (8)

After its first look at criminal law and procedure in the United States, “It was so appalled
by what it saw that it decided that . . . what was needed was a fresh start in the form of
model codes (8).

The Model Penal Code (MPC)

The Great Depression and World War II stalled the development of a model penal code.
But after World War I, led by reform-minded judges, lawyers, and professors, ALI was
committed to replacing the common law. From the earliest of 13 drafts written during the
1950s to the final version in 1962, in the Model Penal Code (MPC), ALI (1985) made
good on its commitment to draft a code that abolished common law crimes. Section
1.05, the first of its core provisions, reads: “No conduct constitutes an offense unless it is
a crime or violation under this Code or another statute of this State” ([1], § 1.01 to 2.13).
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After its adoption in 1962, more than 40 states changed their criminal codes. None
adopted the MPC completely; but criminal law in all states, not just states that rewrote
their codes, felt its influence (Dubber 2002, 6). More than two thousand opinions from
every state, the District of Columbia, and the federal courts have cited the MPC (7).
Many of the case excerpts are from those two thousand. Moreover, this book follows
the general structure and analysis of the MPC, because if you understand the MPC's
structure and analysis, you'll understand criminal law itself. Although you’ll encounter
many variations of the MPC throughout the book, “If there is such a thing as a common
denominator in American criminal law, it's the Model Penal Code” (Dubber 2002, 5).
So let’s look at the structure and analysis of the MPC.

The structure of the MPC follows closely the description of “The General and
Special Parts of Criminal Law” section, so we won't repeat it here. Instead, we'll focus
on the analysis of criminal liability, namely how to analyze statutes and cases to
answer the question posed at the beginning of the chapter, “What behavior deserves
criminal punishment?” and the MPC's definition of criminal liability: “conduct that
unjustifiably and inexcusably inflicts or threatens substantial harm to individual or
public interests” (ALI 1985, MPC § 1.02(1)(a)). Now let’s break down this defini-
tion into its three elements, which we can state as three main and two subsidiary
questions:

1. Is the conduct a crime? (Chapters 3-4, 5-6, 9-13)
a. Does the conduct inflict or threaten?

b. Does the conduct inflict or threaten substantial harm to individual or public
interests?

2. Ifthe conduct is a crime, is it wrong? Or, under special circumstances, was the con-
duct justified, as in self-defense? In other words, the actor admits responsibility for
the conduct but proves that under the special circumstances the conduct was right
(Chapter 7).

3. [If the conduct was unjustified, should we blame the actor for it? Or, under special
circumstances, such as insanity, was the actor not responsible? In other words, the
actors admit their conduct was wrong, but they maintain that under the special
circumstances, they weren't responsible for their conduct (Chapter 8).

There you have, in a nutshell, the elements of criminal liability in states and the
federal government that we'll elaborate on and apply to the definitions of individual
crimes throughout the book.

Municipal Ordinances

City, town, and village governments enjoy broad powers to create criminal laws, a
power local governments are enthusiastically using in today’s atmosphere of “zero
tolerance” for drugs, violence, public disorder, and other “quality of life” offenses that
violate community standards of good manners in public (Chapter 12). Municipalities
have a “chorus of advocates” among criminal law reformers who've helped cities
write a “new generation” of their old vagrancy and loitering ordinances that “cleanse”
them of prior objections that they're unconstitutional and discriminatory (Logan
2001, 1418).

Municipal criminal law making isn't new; neither is the enthusiasm for it. In his
book The People’s Welfare (1996), the historian William Novak convincingly documents
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the “powerful government tradition devoted in theory and practice to the vision of a
well-regulated society” from 1787 to 1877:

At the heart of the well-regulated society was a plethora of bylaws, ordinances, stat-
utes, and common law restrictions regulating nearly every aspect of early American
economy and society. . . . These laws—the work of mayors, common councils, state
legislators, town and county officers, and powerful state and local judges . . . taken
together . . . demonstrate the pervasiveness of regulation in early American versions
of the good society: regulations for public safety and security; . . . the policing of public
space . . . ; all-important restraints on public morals (establishing the social and cul-
tural conditions of public order). (1-2)

Here's a sample of current ordinances collected by Professor Wayne Logan (2001):

Pick-pocketing; disturbing the peace; shoplifting; urinating in public; disorderly
conduct; disorderly assembly; unlawful restraint; obstruction of public space;
harassment over the telephone; resisting arrest; obscenity; nude dancing; lewdness,
public indecency, and indecent exposure; prostitution, pimping, or the operation
of “bawdy” houses; gambling; graffiti and the materials associated with its inscrip-
tion; littering; aggressive begging and panhandling; vandalism; trespass; automobile
“cruising”; animal control nuisances; excessive noise; sale or possession of drug
paraphernalia; simple drug possession; possession of weapons other than firearms;
possession of basic firearms and assault-style firearms; discharge of firearms; sleep-
ing, lying, or camping in public places; driving under the influence of drugs or
alcohol; carrying an open container of alcohol; underage drinking; and public drink-
ing and intoxication; vagrancy and loitering; curfews for minors; criminal assault
and battery. (1426-28)

Municipal ordinances often duplicate and overlap state criminal code provisions.
When they conflict, state criminal code provisions are supposed to trump municipal
ordinances. A number of technical rules control whether they're in conflict, and we don’t
need to get into the details of these rules, but their gist is that unless state criminal codes
make it very clear they’re preempting local ordinances, local ordinances remain in effect
(Chicago v. Roman 1998).

In Chicago v. Roman, Edwin Roman attacked 60-year-old Anthony Pupius. He was
convicted of the Chicago municipal offense of assault against the elderly and was
sentenced to ten days of community service and one year of probation. However, the
ordinance contained a mandatory minimum sentence of at least 90 days of incarceration.
The city appealed, claiming the sentence violated the mandatory minimum required by
the ordinance. The Illinois Supreme Court overruled the trial court’s decision. According
to the Court, the Illinois legislature can restrict Chicago’s power to create crimes, but it
has to pass a law specifically spelling out the limit. Because the legislature hadn't passed
a law preempting the penalty for assaulting the elderly, Chicago’s mandatory minimum
had to stand.

The long list of ordinances Professor Logan found illustrates the broad power of
municipalities to create local crimes. But, as the example of Chicago v. Roman indicates,
the power of municipalities goes further than creating crimes; it includes the power
to determine the punishment, too. They also have the power to enact forfeiture laws.
Under New York City’s alcohol and other drug-impaired driver’s law, thousands of
impaired drivers have forfeited their vehicles (Fries 2001, B2). Another example: an
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Oakland, California, ordinance authorizes forfeiture of vehicles involved in “solicitation
of prostitution or acquisition of controlled substances.” The ordinance was passed after
residents complained about individuals driving through their neighborhoods looking
to buy drugs or hire prostitutes (Horton v. City of Oakland 2000, 372).

Don't get the idea from what you've just read that municipalities have unlimited
powers to create crimes and prescribe punishments. They don't. We've already noted
two limits—constitutional limits (which we'll discuss further in Chapters 2 and 12)
and the power of states to preempt municipal criminal law making and punishment.
Municipalities also can't create felonies, and they can't prescribe punishments greater
than one year in jail.

Administrative Agency Crimes

Both federal and state legislatures frequently grant administrative agencies the author-
ity to make rules. One example is familiar to anyone who has to file a tax return. The
U.S. Internal Revenue Service income tax regulations are based on the rule-making
authority that Congress delegates to the IRS. Another example, this one from the
state level: state legislatures commonly authorize the state highway patrol agencies
to make rules regarding vehicle safety inspections. We call violations of these federal
and state agency rules “administrative crimes”; they're a rapidly growing source of
criminal law.

T e e e e e e e e e e e e e e e e e e e e
Criminal Law in a Federal System

Until now, we've referred to criminal law in the singular. That’s inaccurate, and you'll see
this inaccuracy repeated often in the rest of the book because it's convenient. But let’s
clear up the inaccuracy. In our federal system, there are 52 criminal codes, one for each
of the 50 states, one for the District of Columbia, and one for the U.S. criminal code.
The U.S. government’s power is limited to crimes specifically related to national interests,
such as crimes committed on military bases and other national property; crimes against
federal officers; and crimes that are difficult for one state to prosecute—for example,
drug, weapons, organized and corporate crime, and crimes involving domestic and inter-
national terrorism (Chapter 13). The rest of criminal law, which is most of it, is left to the
state codes. These are the crimes against persons, property, and public order and morals
in the special part of the criminal law (Chapters 9-12).

So we have 52 criminal codes, each defining specific crimes and establishing gen-
eral principles for the territory and people within it. And they don't, in practice, define
specific crimes the same. For example, in some states, to commit a burglary, you have to
actually break into and then enter a building. In other states, it's enough that you enter
a building unlawfully, as in opening an unlocked door to a house the owners forgot to
lock, intending to steal their HDTV inside. In still other states, all you have to do is stay
inside a building you've entered lawfully—for example, hiding until after closing time
in a store restroom during business hours, so you can steal stuff after the store closes
(Chapter 11).
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The defenses to crime also vary across state lines. In some states, insanity requires
proof both that defendants didn’t know what they were doing and that they didn’t know
it was wrong to do it. In other states, it's enough to prove either that defendants didn't
know what they were doing or that they didn’t know that it was wrong (Chapter 6). Some
states permit individuals to use deadly force to protect their homes from intruders; others
require proof that the occupants in the home were in danger of serious bodily harm or
death before they can shoot intruders (Chapter 5).

Punishments also differ widely among the states. Several states prescribe death for
some convicted murderers; others prescribe life imprisonment. Capital punishment
states differ in how they execute murderers: by electrocution, lethal injection, the gas
chamber, hanging, or even the firing squad. The death penalty is only the most dramatic
example of different punishments. Less dramatic examples affect far more people. For
example, some states lock up individuals who possess small quantities of marijuana for
private use; in other states, it's not a crime at all.

This diversity among the criminal codes makes it clear there’s no single U.S.
criminal code. But this diversity shouldn’t obscure the broad outline that's common
to all criminal laws in the United States. They're all based on the general principles
of liability that we touched on earlier in this chapter and that you'll learn more in
depth about in Chapters 3 through 6. They also include the defenses of justification
and excuse that you'll learn about in Chapters 5 and 6. The definitions of the crimes
you'll learn about in Chapters 9 through 12 differ more, so there we'll take account
of the major differences. But, even these definitions resemble one another more than
they differ.

For example, “murder” means killing someone on purpose; criminal sexual assault
includes sexual penetration by force; “robbery” means taking someone’s property by
force or threat of force; “theft” means taking, and intending to keep permanently,
someone else’s property. And, the crimes against the state (Chapter 13) and other
crimes in the U.S. criminal code don’t recognize state lines; they apply everywhere in
the country.

Now, let's turn to the other big question in the big picture of American criminal law,
the law of punishment.

What's the Appropriate Punishment
for Criminal Behavior?

The United States has less than 5 percent of the world’s population. But it has
almost a quarter of the world's prisoners. Indeed, the United States leads the world
in producing prisoners, a reflection of a relatively recent and now entirely distinc-
tive American approach to crime and punishment. Americans are locked up for
crimes—from writing bad checks to using drugs—that would rarely produce prison
sentences in other countries. And in particular they are kept incarcerated far longer
than prisoners in other countries. (Liptak 2008)

More meaningful than the raw numbers mentioned in the quote, are the rates of
imprisonment, measured by the numbers of prisoners per 100,000 people in the general
population. Here, too, the United States clearly leads the world (see Figure 1.1).
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FIGURE 1.1 Imprisonment Rates, 2008
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Source: Liptak 2008.

It's not just the numbers of prisoners and rates of imprisonment that stand out.
Gender, age, race, and ethnicity are not equally represented in the prisoner popula-
tion. Black men are imprisoned at the highest rate, 6.5 times higher than White men,
and 2.5 times higher than Hispanic men. Similarly, the Black women imprisonment
rate is nearly double the imprisonment rates for Hispanic women, and three times
the rate for White women (West and Sabol 2009, 4). With all the attention impris-
onment deservedly receives, you should keep in mind that there are millions more
Americans on probation and parole, and other forms of “community corrections”
than are locked up in prisons and jails. Also, a few convicted offenders are executed
(Chapter 2).

These numbers tell us the quantity of punishment, which we should surely
acknowledge—and accept that for good or ill—it's probably not going to change
any time soon. But, the quantity of punishment doesn’t tell us anything about three
essential aspects of punishment. First, it doesn’'t define “punishment” as we use it in
criminal law. Second, it doesn’t explain the purposes of (also called justifications for)
criminal punishment. Third, it doesn’t tell us what the limits of criminal punishment
are. (You'll learn about the limits of punishment in Chapter 2 in the section on the
U.S. Constitution’s Eighth Amendment ban on “cruel and unusual punishments,” the
Sixth Amendment’s “right to trial by jury,” and the due process requirement of proof
beyond a reasonable doubt.) Let's turn now to the definition of, and the justifications
for, “punishment.”

The Definition of “Criminal Punishment”

In everyday life, “punishment” means intentionally inflicting pain or other unpleas-
ant consequences on another person. Punishment takes many forms in everyday life.
A parent grounds a teenager; a club expels a member; a church excommunicates a
parishioner; a friend rejects a companion; a school expels a student for cheating—
all these are punishments in the sense that they intentionally inflict pain or other
unpleasant consequences (“hard treatment”) on the recipient. However, none of these
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is criminal punishment. To qualify as criminal punishment, penalties have to meet
four criteria:

They have to inflict pain or other unpleasant consequences.

They have to prescribe a punishment in the same law that defines the crime.

They have to be administered intentionally.

Ll S

The state has to administer them.

The last three criteria don't need explanation; the first does. “Pain or other unpleasant
consequences” is broad and vague. It doesn't tell us what kind of, or how much, pain. A
violent mental patient confined indefinitely to a padded cell in a state security hospital
suffers more pain than a person incarcerated for five days in the county jail for disorderly
conduct. Nevertheless, only the jail sentence is criminal punishment. The difference lies
in the purpose of the confinement. Hospitalization aims to treat and cure the mental
patient; the pain is a necessary but an unwanted side effect, not the reason for the con-
finement. On the other hand, the pain of confinement in the jail is inflicted intentionally
to punish the inmate’s disorderly conduct.

This distinction between criminal punishment and treatment is rarely clear-cut.
For example, the government may sentence certain convicted criminals to confine-
ment in maximum-security hospitals; it may sentence others to prison for “treatment”
and “cure.” Furthermore, pain and pleasure don't always distinguish punishment from
treatment. Shock treatment and padded cells inflict more pain than confinement in
some minimum-security federal prisons with their “country club” atmospheres. When
measured by pain, those who receive it may well prefer punishment to treatment. Some
critics maintain that the major shortcoming of treatment is that “helping” a patient can
lead to excessive measures, as it sometimes has, in such examples as massive surgery,
castration, and lobotomy (Hart 1958, 403-05).

The Purposes of Criminal Punishment

Thinking about the purposes for criminal punishment has divided roughly into two
schools that have battled for five centuries, maybe even for millennia. On the retribu-
tion side of the divide, retributionists insist that only the pain of punishment can pay for
offenders’ past crimes. In other words, punishment justifies itself. On the prevention side
of the divide, utilitarians insist with equal passion that the pain of punishment can—and
should—Dbe only a means to a greater good, usually the prevention or at least the reduc-
tion of future crime. Let’s look at each of these schools.

Retribution

Striking out to hurt what hurts us is a basic human impulse. It's what makes us kick the
table leg we stub our toe on. This impulse captures the idea of retribution, which appears
in the texts of many religions. Here’s the Old Testament version:

Now a man, when he strikes down any human life, he is put to death, yes death! And
a man, when he renders a defect in his fellow, as he has done, thus is to be done to
him—break in place of break, eye in place of eye, tooth in place of tooth. (Fox 1995,
translating Leviticus 24: 17, 19-20)

Of course, we don’t practice this extreme form of payback in the United States, except
for murder—and, even for murder, the death penalty is rarely imposed (Chapter 2).
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In other cases, the Old Testament version of retribution is unacceptable to most retri-
butionists and highly unrealistic: raping a rapist? robbing a robber? burning down an
arsonist’s house?

Retribution looks back to past crimes and punishes individuals for committing
them, because it’s right to hurt them. According to the great Victorian English judge and
historian of the criminal law Sir James E Stephen (1883), the wicked deserve to suffer
for their evil deeds:

The infliction of punishment by law gives definite expression and a solemn ratifi-
cation and justification to the hatred, which is excited by the commission of the
offense. The criminal law thus proceeds upon the principle that it is morally right to
hate criminals, and it confirms and justifies that sentiment by inflicting on criminals
punishments, which express it.

I think it highly desirable that criminals should be hated, that the punishments
inflicted upon them should be so contrived as to give expression to that hatred, and
to justify it so far as the public provision of means for expressing and gratifying a
healthy natural sentiment can justify and encourage it. The forms in which deliber-
ate anger and righteous disapprobation are expressed, and the execution of criminal
justice is the most emphatic of such forms, stand to the one set of passions in the
same relation in which marriage stands to sexual passion. (81-82)

Retributionists contend that punishment benefits not only society, as Stephen
emphasized, but also criminals. Just as society feels satisfied by “paying back” criminals,
giving criminals their “just deserts,” offenders benefit by putting right their evil. Society
pays back criminals by retaliation; criminals pay back society by accepting responsibility
through punishment. Both paybacks are at the heart of retribution.

Retribution is right only if offenders choose between committing and not commit-
ting crimes. In other words, we can blame criminals only if they had these choices and
made the wrong choice. So in the popular “Do the crime, do the time,” what we really
mean is, “You chose to do the crime, so you have to do the time.” Their wrong choice
makes them blameworthy. And their blameworthiness (the criminal law calls it their
“culpability”) makes them responsible (the criminal law calls it “liable”). So as culpa-
ble, responsible individuals, they have to suffer the consequences of their irresponsible
behavior.

Retribution has several appealing qualities. It assumes free will, thereby enhancing
individual autonomy. Individuals who have the power to determine their own destinies
aren’t at the mercy of forces they can't control. Retribution also seems to accord with
human nature. Hating and hurting wrongdoers—especially murderers, rapists, robbers,
and other violent criminals—appear to be natural impulses (Gaylin 1982; Wilson and
Herrnstein 1985, ch. 19).

Moreover, retribution has an ancient pedigree. From the Old Testament'’s philoso-
phy of taking an eye for an eye, to the nineteenth-century Englishman'’s claim that it’s
right to hate and hurt criminals, to today’s “three strikes and you're out” and “do the
crime, do the time” sentences (Chapter 2), the desire for retribution has run strong
and deep in both religion and criminal justice. Its sheer tenacity seems to validate
retribution.

Retributionists, however, claim that retribution rests not only on long use but also
on two firm philosophical foundations, namely culpability and justice. According to its
proponents, retribution requires culpability. Only someone who intends to harm her
victim deserves punishment; accidents don’t qualify. So people who load, aim, and fire
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guns into their enemies’ chests deserve punishment; hunters who fire at what they think
is a deer and hit their companions who they should know are in the line of fire, don't.
Civil law can deal with careless people; the criminal law ought to punish only people
who harm their victims “on purpose.”

Retributionists also claim that justice is the only proper measure of punishment.
Justice is a philosophical concept whose application depends on culpability. Culpability
depends on blame; we can punish only those who we can blame; we can blame only
those who freely choose, and intend, to harm their victims. Therefore, only those who
deserve punishment can justly receive it; if they don’t deserve it, it's unjust. Similarly, jus-
tice is the only criterion by which to determine the quality and quantity of punishment
(Chapter 2, “Proportional Punishments”).

Opponents find much to criticize in retribution. First, it’s difficult to translate
abstract justice into concrete penalties. What are a rapist’s just deserts? Is castration for
a convicted rapist justice? How many years in prison is a robbery worth? How much
offender suffering will repay the pain of a maimed aggravated assault victim? Of course,
it's impossible to match exactly the pain of punishment and the suffering caused by
the crime.

Another criticism is that the urge to retaliate isn't part of human nature in a civilized
society; it's the last remnant of barbarism. Retributionists can only assume that human
nature cries out for vengeance; they can’t prove it. So it’s time for the law to reject retribu-
tion as a purpose for punishment.

Determinists, which include many criminologists, reject the free-will assumption
underlying retribution (Mayer and Wheeler 1982; Wilson and Herrnstein 1985). They
maintain that forces beyond human control determine individual behavior. Social sci-
entists have shown the relationship between social conditions and crime. Psychiatrists
point to subconscious forces beyond the conscious will’s control that determine criminal
conduct. A few biologists have linked violent crime to biological and biochemical abnor-
malities. Determinism undermines the theory of retribution because it rejects blame, and
punishment without blame is unjust.

Probably the strongest argument against retribution is that the vast number of crimes
don't require culpability to qualify for criminal punishment (Diamond 1996, 34).
This includes almost all the crimes against public order and morals (discussed in
Chapter 12). It includes some serious crimes, too—for example, statutory rape—where
neither the consent of the victim nor an honest and reasonable mistake about the vic-
tim'’s age relieves statutory rapists from criminal liability (discussed in Chapter 10)—and
several kinds of unintentional homicides (discussed in Chapters 4 and 9).

Prevention

Prevention looks forward and inflicts pain, not for its own sake, but to prevent (or at
least reduce) future crimes. There are four kinds of prevention. General deterrence aims,
by the threat of punishment, to prevent the general population who haven’t committed
crimes from doing so. Special deterrence aims, by punishing already convicted offend-
ers, to prevent them from committing any more crimes in the future. Incapacitation
prevents convicted criminals from committing future crimes by locking them up, or
more rarely, by altering them surgically or executing them. Rehabilitation aims to
prevent future crimes by changing individual offenders so theyll want to play by the
rules and won’t commit any more crimes in the future. As you can see, all four forms of
prevention inflict pain, not for its own sake, but to secure the higher good of preventing
future crimes. Let’s look at each of these forms of prevention.
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General and Special Deterrence

Jeremy Bentham, an eighteenth-century English law reformer, promoted deterrence.
Bentham was part of the intellectual movement called “the Enlightenment.” At the core
of the movement was the notion that natural laws govern the physical universe and,
by analogy, human society. One of these “laws,” hedonism, is that human beings seek
pleasure and avoid pain. A related law, rationalism, states that individuals can, and ordi-
narily do, act to maximize pleasure and minimize pain. Rationalism also permits human
beings to apply natural laws mechanistically (according to rules) instead of discretion
(according to the judgment of individual decision makers).

These ideas, oversimplified here, led Bentham to formulate classical deterrence
theory. According to the theory, rational human beings won't commit crimes if they
know that the pain of punishment outweighs the pleasure gained from committing
crimes. Prospective criminals weigh the pleasure they hope to get from committing a
crime now against the threat of pain they believe they'll get from future punishment.
According to the natural law of hedonism, if prospective criminals fear future punish-
ment more than they derive pleasure from present crime, they won't commit crimes. In
short, they're deterred.

Supporters of deterrence argue that the principle of utility—permitting only the
minimum amount of pain necessary to prevent the crime—Ilimits criminal punishment
more than retribution does. English playwright George Bernard Shaw, a strong deter-
rence supporter, put it this way: “Vengeance is mine saith the Lord; which means it is
not the Lord Chief Justice’s” (Morris 1974). According to this argument, only God, the
angels, or some other divine being can measure just deserts. Social scientists, on the
other hand, can determine how much pain, or threat of pain, deters crime. With this
knowledge, the state can scientifically inflict the minimum pain needed to produce the
maximum crime reduction.

Deterrence supporters concede that there are impediments to putting deterrence into
operation. The emotionalism surrounding punishment impairs objectivity, and often,
prescribed penalties rest more on faith than evidence. For example, the economist Isaac
Ehrlich’s (1975) sophisticated econometric study showed that every execution under
capital punishment laws may have saved seven or eight lives by deterring potential
murderers. His finding sparked a controversy having little to do with the study’s empiri-
cal validity. Instead, the arguments turned to ethics—whether killing anyone is right,
no matter what social benefits it produces. During the controversy over the study, one
thoughtful state legislator told me that he didn't “believe” the findings, but if they were
true, then “we’ll just have to deep-six the study.”

Critics find several faults with deterrence theory and its application to criminal
punishment. According to the critics, the rational, free-will individual that deterrence
supporters assumes exists is as far from reality as the eighteenth-century world that
spawned the idea. Complex forces within the human organism and in the external
environment, both of which are beyond individual control, strongly influence behavior
(Wilson and Herrnstein 1985).

Furthermore, critics maintain that individuals and their behavior are too unpredict-
able to reduce to a mechanistic formula. For some people, the existence of criminal
law is enough to deter them from committing crimes; others require more. Who these
others are and what the “more” consists of hasn't been sufficiently determined to base
punishment on deterrence. Besides, severity isn't the only influence on the effectiveness
of punishment. Certainty and speed may have greater deterrent effects than severity
(Andenzes 1983, 2:593).
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Also, threats don't affect all crimes or potential criminals equally. Crimes of passion,
such as murder and rape, are probably little affected by threats; speeding, drunk driving,
and corporate crime are probably greatly affected by threats. The leading deterrence theo-
rist, Johannes Andenas (1983), sums up the state of our knowledge about deterrence
this way:

There is a long way to go before research can give quantitative forecasts. The long-term
moral effects of the criminal law and law enforcement are especially hard to isolate
and quantify. Some categories of crime are so intimately related to specific social situ-
ations that generalizations of a quantitative kind are impossible. An inescapable fact
is that research will always lag behind actual developments. When new forms of crime
come into existence, such as hijacking of aircraft or terrorist acts against officers of the
law, there cannot possibly be a body of research ready as a basis for the decisions that
have to be taken. Common sense and trial by error have to give the answers. (2:596)

Finally, critics maintain that even if we could obtain empirical support for crimi-
nal punishment, deterrence is unjust because it punishes for example’s sake. Supreme
Court Justice Oliver Wendell Holmes (Howe 1953) offered this analogy: If I were
having a philosophical talk with a man I was going to have hanged (or electrocuted)
I should say, “I don’t doubt that your act was inevitable for you but to make it more
avoidable by others we propose to sacrifice you to the common good. You may regard
yourself as a soldier dying for your country if you like. But the law must keep its prom-
ises” (806).

Punishment shouldn't be a sacrifice to the common good; it’s only just if it's admin-
istered for the redemption of particular individuals, say the retributionists. Punishment
is personal and individual, not general and societal. Deterrence proponents respond that
as long as offenders are in fact guilty, punishing them is personal; hence, it is just to use
individual punishment for society’s benefit.

Incapacitation

Incapacitation restrains convicted offenders from committing further crimes. At the
extreme, incapacitation includes mutilation—castration, amputation, and lobotomy—or
even death in capital punishment. Incapacitation in most cases means imprisonment.
Incapacitation works: dead people can’'t commit crimes, and prisoners don’'t commit
them—at least not outside prison walls. Incapacitation, then, has a lot to offer a society
determined to repress crime. According to criminologist James Q. Wilson (1975):

The chances of a persistent robber or burglar living out his life, or even going a year
with no arrest, are quite small. Yet a large proportion of repeat offenders suffer little
or no loss of freedom. Whether or not one believes that such penalties, if inflicted,
would act as a deterrent, it is obvious that they could serve to incapacitate these
offenders and, thus, for the period of the incapacitation, prevent them from com-
mitting additional crimes. (209)

Like deterrence and retribution, incapacitation has its share of critics. They argue
that incapacitation merely shifts criminality from outside prisons to inside prisons. Sex
offenders and other violent criminals can and do still find victims among other pris-
oners; property offenders trade contraband and other smuggled items. As you might
imagine, this criticism finds little sympathy (at least among many of my students, who
often answer this criticism with an emphatic, “Better them than me”). Of course, because
almost all prisoners “come home,” their incapacitation is always temporary.
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Rehabilitation

In his widely acclaimed book The Limits of the Criminal Sanction, Herbert Packer (1968)
succinctly summarized the aims of rehabilitation: “The most immediately appealing
justification for punishment is the claim that it may be used to prevent crimes by so
changing the personality of the offender that he will conform to the dictates of law; in a
word, by reforming him” (50).

Rehabilitation borrows from the “medical model” of criminal law. In this model,
crime is a “disease,” and criminals are “sick.” According to rehabilitationists, the purpose
of punishment is to “cure” criminal patients by “treatment.” The length of imprison-
ment depends on how long it takes to cure the patient. Supporters contend that treating
offenders is more humane than punishing them.

Two assumptions underlie rehabilitation theory. The first is determinism; that
is, forces beyond offenders’ control cause them to commit crimes. Because offenders
don’t choose to commit crimes, we can’t blame them for committing them. Second,
therapy by experts can change offenders (not just their behavior) so that they won't
want to commit any more crimes. After rehabilitation, former criminals will control
their own destinies. To this extent, rehabilitationists adopt the idea of free will and its
consequences: criminals can choose to change their life habits; so society can blame
and punish them.

The view that criminals are sick has profoundly affected criminal law—and gener-
ated acrimonious debate. The reason isn’t because reform and rehabilitation are new
ideas; quite the contrary is true. Victorian Sir Francis Palgrave summed up a 700-year-old
attitude when he stated the medieval church'’s position on punishment: it was not to be
“thundered in vengeance for the satisfaction of the state, but imposed for the good of
the offender; in order to afford the means of amendment and to lead the transgressor
to repentance, and to mercy.” Sixteenth-century Elizabethan pardon statutes were laced
with the language of repentance and reform; the queen hoped to achieve a reduction in
crime by mercy rather than by vengeance. Even Jeremy Bentham, most closely associated
with deterrence, claimed that punishment would “contribute to the reformation of the
offender, not only through fear of being punished again, but by a change in his character
and habits” (Samaha 1978, 763).

Despite this long history, rehabilitation has suffered serious attacks. First, and most
fundamental, critics maintain that rehabilitation is based on false, or at least unproven,
assumptions. The causes of crime are so complex, and the wellsprings of human behav-
ior as yet so undetermined, that sound policy can’t depend on treatment. Second, it
makes no sense to brand everyone who violates the criminal law as sick and needing
treatment (Schwartz 1983, 1364-73).

Third, critics call rehabilitation inhumane because the cure justifies administering
large doses of pain. British literary critic C. S. Lewis (1953) argued:

My contention is that good men (not bad men) consistently acting upon that posi-
tion would act as cruelly and unjustly as the greatest tyrants. They might in some
respects act even worse. Of all tyrannies a tyranny sincerely exercised for the good of
its victims may be the most oppressive. It may be better to live under robber barons
than under omnipotent moral busybodies.

The robber baron'’s cruelty may sometimes sleep, his cupidity may at some point
be satiated; but those who torment us for our own good, will torment us without
end for they do so with the approval of their own conscience. They may be more
likely to go to Heaven yet at the same time likelier to make a Hell of earth.
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Their very kindness stings with intolerable insult. To be “cured” against one’s will
and cured of states which we may not regard as disease is to be put on a level with those
who have not yet reached the age of reason or those who never will; to be classed with
infants, imbeciles, and domestic animals. But to be punished, however severely, because
we have deserved it, because we “ought to have known better,” is to be treated as a
human person made in God’s image. (224)

Trends in Punishment

Historically, societies have justified punishment on the grounds of retribution, deter-
rence, incapacitation, and rehabilitation. But the weight given to each has shifted over the
centuries. Retribution and rehabilitation, for example, run deep in English criminal law
from at least the year 1200. The church’s emphasis on atoning for sins and rehabilitating
sinners affected criminal law variously. Sometimes the aims of punishment and reforma-
tion conflict in practice.

In Elizabethan England, for example, the letter of the law was retributive: the penalty
for all major crimes was death. Estimates show that in practice, however, most accused
persons never suffered this extreme penalty. Although some escaped death because they
were innocent, many were set free on the basis of their chances for rehabilitation. The
law’s technicalities, for example, made death a virtually impossible penalty for first-time
property offenders. In addition, the queen’s general pardon, issued almost annually, gave
blanket clemency in the hope that criminals, by this act of mercy, would reform their
erring ways (Samaha 1974, 1978).

Gradually, retribution came to dominate penal policy, until the eighteenth century,
when deterrence and incapacitation were introduced to replace what contemporary
humanitarian reformers considered ineffective, brutal, and barbaric punishment in the
name of retribution. By 1900, humanitarian reformers had concluded that deterrence
was neither effective nor humane. Rehabilitation replaced deterrence as the aim of
criminal sanctions and remained the dominant form of criminal punishment until the
1960s. Most states enacted indeterminate sentencing laws that made prison release
dependent on rehabilitation. Most prisons created treatment programs intended to
reform criminals so they could become law-abiding citizens. Nevertheless, consider-
able evidence indicates that rehabilitation never really won the hearts of most criminal
justice professionals, despite their strong public rhetoric to the contrary (Rothman
1980).

In the early 1970s, little evidence existed to show that rehabilitation programs
reformed offenders. The “nothing works” theme dominated reform discussions, prompted
by a highly touted, widely publicized, and largely negative study evaluating the effective-
ness of treatment programs (Martinson 1974). At the same time that academics and
policy makers were becoming disillusioned with rehabilitation, public opinion was hard-
ening into demands for severe penalties in the face of steeply rising crime rates. The time
was clearly ripe for retribution to return to the fore as a dominant aim of punishment.

In 1976, California, a rehabilitation pioneer in the early 1900s, reflected this shift
in attitude. In its Uniform Determinate Sentencing Law, the California legislature
abolished the indeterminate sentence, stating boldly that “the purpose of imprison-
ment is punishment,” not treatment or rehabilitation. Called “just deserts,” retribution
was touted as “right” by conservatives who believed in punishment’s morality and as
“humane” by liberals convinced that rehabilitation was cruel and excessive. Public
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opinion supported it, largely on the grounds that criminals deserve to be punished
(Feeley 1983, 139). The new philosophy (actually the return to an old philosophy)
replaced the indeterminate sentence with fixed (determinate) sentences, in which the
sentence depends on the criminal harm suffered by the victim, not the rehabilitation
of the offender.

Since the mid-1980s, reformers have heralded retribution and incapacitation as
the primary purpose of criminal punishments. The Model Penal Code (described later in
“The Model Penal Code (MPC)” section), clung to prevention, namely in the form of
rehabilitation from its first version in 1961, when rehabilitation dominated penal policy.
After thoroughly reviewing current research and debate, its reporters decided to retain
rehabilitation, but to replace it as the primary form of punishment with incapacitation
and deterrence (American Law Institute 2007). According to the tentative new provisions,
the purpose of sentencing is retribution, namely to impose sentences “within a range of
severity proportionate to the gravity of offenses, the harms done to crime victims, and
the blameworthiness of offenders. . . .”

And only “when reasonably feasible, to achieve offender rehabilitation, general
deterrence, incapacitation of dangerous offenders, restoration of crime victims and com-
munities, and reintegration of offenders into the law-abiding community, provided these
goals are pursued within the boundaries of proportionality . . . (1).

Before the government can punish criminal behavior—however it's defined, clas-
sified, and whatever source it's derived from—the government has to prove that the
defendant committed the crime. Let's turn now to providing you with some of the basics
of proving defendants are guilty.

Presumption of Innocence
and Proving Criminal Liability

Under our legal system, criminal defendants enjoy the presumption of innocence,
which practically speaking means that the prosecution has the burden of proof when
it comes to proving the criminal act and intent. As you learned earlier in the chapter
(p- 6), proving criminal conduct is necessary to impose criminal liability and punish-
ment. But, it's not enough. The criminal conduct must be without justification or
excuse. Here, the burden of proof can shift from the prosecution to the defense. Let’s
look at the burden of proof of criminal conduct, and the burden of proof in justifica-
tion and excuse defenses.

Burden of Proof of Criminal Conduct

According to the U.S. Supreme Court (In re Winship 1970), the government has to prove
beyond a reasonable doubt, “every fact necessary to constitute the crime charged” (363).
Proof beyond a reasonable doubt is the highest standard of proof known to the law.
Notice that highest doesn't mean beyond all doubt or to the level of absolute certainty.
Reasonable doubt consists of “the proof that prevents one from being convinced of the
defendant’s guilt, or the belief that there is a real possibility that the defendant is not
guilty” (Black's Law Dictionary 2004, 1,293).
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The great Victorian Judge Lemuel Shaw (1850), wrote this about trying to define
reasonable doubt.

Reasonable doubt is a term often used, probably pretty well understood, but not
easily defined. It is not a mere possible doubt; because every thing relating to human
affairs . . . is open to some possible or imaginary doubt. It is that state of the case,
which after all the comparison and consideration of the evidence, leaves the minds
of the jury in that condition that they cannot say they feel an abiding conviction, to
a moral certainty, of the truth of the charge. (320)

Judge Shaw refers to proving guilt to juries, whom we usually associate with trials.
But not all trials are jury trials. In bench trials, in cases where the accused give up their
right to a jury trial, prosecutors have to prove guilt to the trial judge.

We need to clear up an often-misunderstood and wrongly used term related to the
proof of criminal behavior, namely “corpus delicti” (Latin “body of the crime”). The
misunderstanding and misuse arises from mistaking the body of the crime with the body
of the victim in homicides, where corpus delicti commonly appears. However, it also
properly applies to the elements of criminal conduct (for example, stealing someone’s
property in theft) and bad result crimes (for example, criminal homicide) that you'll
encounter in Chapters 3 and 4, and 9 through 13.

Proving the Defenses of Justification and Excuse

The defenses of justification (Chapter 5) and of excuse (Chapter 6) are called affirma-
tive defenses because defendants have to present evidence. Affirmative defenses operate
like this: Defendants have to “start matters off by putting in some evidence in support”
of their justification or excuse (LaFave and Scott, 1986). We call this the burden of pro-
duction. Why put this burden on defendants? Because “We can assume that those who
commit crimes are sane, sober, conscious, and acting freely. It makes sense, therefore,
to make defendants responsible for injecting these extraordinary circumstances into the
proceedings” (52).

The amount of evidence required “is not great; some credible evidence” is enough.
In some jurisdictions, if defendants meet the burden of production, they also have the
burden of persuasion, meaning they have to prove their defenses by a preponderance
of the evidence, defined as more than 50 percent. In other jurisdictions, once defendants
meet the burden of production, the burden shifts to the government to prove defendants
weren't justified or excused (Loewy 1987, 192-204).

All that you've learned up to now, valuable as it all is, neglects an entire dimension
to criminal law and punishment—informal discretionary decision making hidden from
view. Let’s look briefly at this enormously important dimension.

NN nnnnn i nnnnn
Discretionary Decision Making

6 Most of what you'll learn in this book focuses on decisions made according to formal
law, namely rules written and published in the Constitution, laws, judicial opinions, and
other written sources. But, you can’t really understand what's happening in your journey
through criminal law and punishment without understanding something about decision
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making that’s not visible in the written sources. This invisible informal discretionary
decision making—consisting of judgments made by professionals, based on unwritten
rules, their training, and their experience—is how the process works on a day-to-day basis.

Think of each step in the criminal process as a decision point. Each step presents
a criminal justice professional with the opportunity to decide whether or not to start,
continue, or end the criminal process. The police can investigate suspects, or not, and
arrest them, or not—initiating the formal criminal process, or stopping it. Prosecutors
can charge suspects and continue the criminal process, divert suspects to some social
service agency, or take no further action—effectively terminating the criminal process.
Defendants can plead guilty (usually on their lawyers” advice) and avoid trial. Judges can
suspend sentences or sentence convicted offenders to the maximum allowable penalty—
hence, either minimizing or maximizing the punishment the criminal law prescribes.

Justice, fairness, and predictability all require the certainty and the protection against
abuses provided by written rules. These same goals also require discretion to soften the
rigidity of written rules. The tension between formal law and informal discretion—a
recurring theme in criminal procedure—is as old as law; arguments raged over it in
Western civilization as early as the Middle Ages.

One example of the need for discretionary decision making comes up when laws are
applied to behavior that “technically” violates a criminal statute but was never intended
by the legislature to be criminalized. This happens because it’s impossible for legislators
to predict all the ramifications of the statutes they enact. For example, it's a misdemeanor
to drink in public parks in many cities, including Minneapolis. Yet, when a gourmet
group had a brunch in a city park, because they thought the park had just the right
ambience in which to enjoy their salmon mousse and imported French white wine, not
only did the police not arrest the group for drinking in the park, but the city’s leading
newspaper wrote it up as a perfectly respectable social event.

A young public defender wasn’t pleased with the nonarrest. He pointed out that
the police had arrested, and the prosecutor was at that moment prepared to prosecute,
a Native American caught washing down a tuna fish sandwich with cheap red wine in
another Minneapolis park. The public defender—a bit of a wag—noted that both the
gourmet club and the Native American were consuming items from the same food groups.

This incident displays both the strengths and weaknesses of discretion. The legisla-
ture obviously didn't intend the statute to cover drinking of the type the gourmet club
engaged in; arresting them would have been foolish. On the other hand, arresting and
prosecuting the Native American might well have been discriminatory, a wholly unin-
tended and unacceptable result of law enforcement that is discretionary and selective.

R R R
The Text-Case Method

Now that you've got the big picture of criminal liability and punishment, the overarching
principles that apply to all of criminal law, the sources of criminal law in a federal system,
proving criminal conduct and the justifications and excuses to criminal liability, and the
importance of discretionary decision making, it's time to take a closer look at the method
this book uses to help you learn, understand, and think critically about criminal law.
It's called the “text-case method,” and Criminal Law 10 is called a “text-case book,”
meaning that it's part text and part excerpts from criminal law cases specially edited for
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nonlawyers like you. The text part of the book explains the general principles of criminal
law and the definitions of specific crimes. The case excerpts involve real-life crimes that
apply the general information in the text to real-life situations.

The application of principles and definitions of crimes to the facts of specific cases
serves two important purposes. First, it helps you understand the principles and the ele-
ments of specific crimes. Second, it stimulates you to think critically about the principles
and their applications. I believe the combination of text and case excerpts is the best way
to test whether you understand and can think about general concepts rather than just
memorizing and writing them by rote. So, although you can learn a lot from the text
without reading the case excerpts, you won't get the full benefit of what you've learned
without applying and thinking about it by reading the case excerpts.

For most of my students (and from emails many of you send me), reading and
discussing the case excerpts are their favorite part of the book. That’s good. Cases bring
criminal law to life by applying the abstract general principles, doctrines, and rules
described in the text to real events in the lives of real people. But keep in mind that
judges write the reports of the cases the excerpts are taken from. So don't be surprised
to learn that they don't all write with college students or other nonlawyers in mind.
Reading the excerpts may take some getting used to. This section is designed to help
you get the most out of the cases.

The cases in this book are all excerpts, edited versions of the complete reports of the
cases. In almost all the case excerpts, you'll read reports of the appeals of guilty verdicts,
not transcripts of the criminal trial. A jury or trial court judge has already found a defen-
dant guilty, or more likely the defendant has pleaded guilty in a trial court; the trial judge
has entered a judgment of conviction; and the defendant has appealed the conviction.

Incidentally, you'll never read the appeal of an acquittal. Why not? In the criminal
law of the United States, a “not guilty” verdict is final and not subject to review. (There’s
an exception, sort of, to this rule, but we’ll take it up in the first of the few case excerpts
where the exception applies.)

Let’s look at a few technical, but essential, points about the verdicts “not guilty” and
“guilty.” A “not guilty” verdict doesn't mean innocent; it means the government didn't
prove its case beyond a reasonable doubt. Think of “not guilty” as “not legally guilty.”
A “guilty” verdict doesn’t mean not innocent; it means the government proved its case
beyond a reasonable doubt. Think of “guilty” as “legally guilty.” These differences are
not just technicalities. As you read the cases, remember that some of the legally guilty
defendants you're reading about are factually innocent. The flip side is also true; some
acquitted defendants are factually guilty. The number of factually guilty people who “got
oft” is probably less than many people believe (“Symposium: Wrongful Convictions and
Systemic Reform” 2005).

Criminal cases start in trial courts. It's in the trial courts that the cases for the state
and the defense are presented; where their witnesses and the physical evidence are intro-
duced; and where the fact finders (juries in jury trials or judges in nonjury bench trials)
decide what the “true” story is and whether the evidence all adds up to proof of guilt
beyond a reasonable doubt). If there’s reasonable doubt, the jury renders its “not guilty”
verdict; the judge enters a judgment of acquittal; and, the case is over—for good. There’s
no appeal to an acquittal; the fact finders’ not guilty verdict is always final.

If there’s proof beyond a reasonable doubt, the fact finders render their “guilty”
verdict; the judge enters a judgment of guilty—and the case might be over. Sometimes,
defendants appeal judgments of guilt. These appeals go to appellate courts. (The case
excerpts are drawn from the official reports of these courts” decisions.) Most states and
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FIGURE 1.2 Criminal Court Structure
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the federal government have two levels of appeals courts (see Figure 1.2): an intermedi-
ate court of appeals and a supreme court. The usual procedure is to appeal first to the
intermediate court of appeals and then to the state supreme court. In a very few cases
involving issues about the U.S. Constitution, the case may go to the U.S. Supreme Court.
That's where the case excerpts in this book enter the picture. Let’s look at the parts of the
appellate cases you'll be reading excerpts from.

The Parts of the Case Excerpts

Don’t worry if reading cases intimidates you at first. Like students before you, you'll get
the hang of it before long. To help you get the most out of the case excerpts, I've outlined
the main parts of each case: the (1) title, (2) citation, (3) procedural history, (4) judge,
(5) facts, (6) judgment, and (7) opinion.

1. Title The case title consists of the names of the parties, either appellants (the party
appealing the case) and appellees (party appealed against) or petitioners (parties
bringing a case in habeas corpus or certiorari) and respondents (parties petitioned
against in habeas corpus and certiorari).

2. Citation The citation is like the footnote or endnote in any text; it tells you where
to find the case. (See “Finding Cases” section later.)

3. Procedural history The case history is a brief description of the steps and judg-
ments (decisions) made by each court that has heard the case.

4. Judge The name of the judge is the judge who wrote the opinion and issued the
court’s judgment in the case.

5. Facts The facts of the case are the critical starting point in reading and analyzing
cases. If you don't know the facts, you can’t understand the principle the case is
teaching. One of my favorite law professors, Professor Hill, frequently reminded us:
“Cases are stories with a point. You can't get the point if you don’t know the story.”
He also gave us some helpful advice: “Forget you're lawyers. Tell me the story as if
you were telling it to your grandmother who doesn’t know anything about the law.”
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6. Judgment (Decision) The court’s judgment (sometimes called the court’s “deci-
sion”) is how the court disposes of the case. In the trial court, the judgments are
almost always guilty or not guilty. In appeals courts, the judgments are affirmed,
reversed, or reversed and remanded (sent back to the trial court). This is the most
important legal action of the court, because it's what decides what happens to the
defendant and the government.

7. Opinion For students wanting to learn criminal law, the court’s opinion is more
important than the judgment: it's “the point of the story.” In the opinion, the court
backs up its judgment by explaining how and why the court applied the law (gen-
eral principles and the elements of crimes) to the facts of the case. The law in the
case excerpts includes the constitutional principles in Chapter 2; the principles of
criminal liability in Chapters 3 and 4; the defenses in Chapters 5 and 6; the law of
parties to crime and incomplete offenses in Chapters 7 and 8; and the law of crimes
against persons, property, public order, and the state in Chapters 9 through 13.

The opinion contains two essential ingredients:

1. The court’s holding—the legal rule the court has decided to apply to the facts of
the cases.

2. The court’s reasoning—the reasons the court gives to support its holding. In some
cases, the justices write majority and dissenting opinions.

A majority opinion, as its name indicates, is the opinion of the majority of the justices
on the court who participated in the case. The majority opinion lays out the law of the
case. Although the majority opinion represents the established law of the case, dissenting
opinions present a plausible alternative to the majority opinion. Dissents of former times
sometimes become the law of later times. For example, dissents in U.S. Supreme Court
opinions of the 1930s became the law in the 1960s, and many of the dissents of the
1960s became law by the 1990s, and remain the law as you're reading this.

Mostly in U.S. Supreme Court cases, you'll also see a concurring opinion. In concur-
ring opinions, justices agree with the conclusions of either the majority or the dissenting
opinion, but they have different reasons for reaching the conclusion. Sometimes, enough
justices agree with the result in the case to make up a majority decision, but not enough
agree on the reasoning to make up a majority opinion. In these cases, there’s a plurality
opinion, an opinion that represents the reasoning of the greatest number (but less than
a majority) of justices.

All of the differing perspectives in the opinions stimulate you to think about all the
topics in criminal law. They also clearly demonstrate that there’s more than one reason-
able way to look at important questions.

Briefing the Case Excerpts

To get the most from your reading of the case excerpts, you should write out the answers
to the following questions about each. This is what we call “briefing” a case.

1. What are the facts? State the facts in simple narrative form in chronological order.
As Professor Hill said, “Tell me the story as if you were telling it to your grand-
mother.” Then, select, sort, and arrange the facts into the following categories:

a. Actions of the defendant List what the defendant did in chronological order.
(Remember, there’s no criminal case without a criminal act by the defendant.)
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b. Intent of the defendant required, if any If none is required, say “none.”

c.  Circumstances required by the statute defining the crime (such as age in statutory
rape), if any If none is required, answer “none.”

d. Causing a harmful result, if one is required 1f none is required, say “none.”
e. Justification and excuse (defense), if any 1f none, answer “none.”

2. What's the legal issue in the case? State the principle and/or element of a specific
crime raised by the facts of the case.

3. What are the arguments in the court’s opinion? List the reasons the court gives for
its decision. The court’s opinion consists of how and why the court applies the
principle, doctrine, and/or rule to the facts of the case.

4. State the court’s judgment (decision) The most common judgments are
a. Affirmed Upheld the judgment (decision) of the lower court
b. Reversed Overturned the judgment (decision) of the lower court

C. Reversed and remanded Overturned the judgment (decision) of the lower
court and sent the case back for further proceedings in accord with the appel-
late court’s decision

Summary of briefing cases: You can’t answer all these questions in every case. First,
the answers depend on the knowledge you'll accumulate as the text and your instruc-
tor introduce more principles, doctrines, and rules. Second, courts don’t necessarily
follow the same procedure in reviewing an appeal as the one outlined here. Third, not
all of the questions come up in every case—except for one: What did the defendant
do? That's because there’s no criminal case without some action by the defendant
(Chapter 3).

Developing the skills needed to sort out the elements of the case excerpts requires
practice, but it's worth the effort. Answering the questions can challenge you to think not
only about the basic principles, doctrines, and rules of criminal law but also about your
own fundamental values regarding life, property, privacy, and morals.

Finding Cases

Knowing how to read and brief cases is important. So is knowing how to find cases. You
may want to look up cases on your own, either in the library or in the rapidly expanding
quantity of cases published on the Internet. These might include cases your instructor
talks about in class, those discussed in the text, or the full versions of the case excerpts
and the note cases following the excerpts. You may even want to look up a case you read
or hear about outside of class.

The case citation consists of the numbers, letters, and punctuation that follow the
title of a case in the excerpts or in the bibliography at the end of the book. These letters
and numbers tell you where to locate the full case report. For example, in State v. Metzger,
just after the title of the case, “State v. Metzger,” you read “319 N.W. 2d 459 (Neb. 1982).”
Here's how to interpret this citation:

319 = Volume 319

N.W.2d = Northwestern Reporter, Second Series

459 = page 459

(Neb. 1982) = Nebraska Supreme Court in the year 1982
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So if you're looking for the full version of State v. Metzger, you'll find it in Volume 319
of the Northwestern Reporter, Second Series, page 459. The Northwestern Reporter, Second
Series, is the second series of a multivolume set of law books that publishes reports of
cases decided by the supreme courts and intermediate appellate courts in Nebraska
and several other states in the region. There are comparable reporters for other regions,
including the Northeast (N.E.), Southern (So.), Southwest (S.W.), and Pacific (P.).

Case citations always follow the same order. The volume number always comes
before the title of a reporter and the page always comes immediately after the title. The
abbreviation of the name of the court and the year the case was decided follow the page
number in parentheses. You can tell if the court was the highest or an intermediate
appellate court by the abbreviation. For example, in Metzger, the court is the Nebraska
Supreme Court. (If the Nebraska intermediate appeals court had decided the case, you'd
see “Neb. App.”)

SUMMARY

|

4

e Define what behavior deserves criminal punishment. Crimes are acts deserving of the
strongest sanction and stigma of a society. Criminal punishment is the least common
and most drastic reaction to unwanted behavior.

e Describe the relationship between the general and special parts of criminal law.
General principles of criminal law apply to many or all crimes. General principles
include the standard of voluntary action, criminal intent, complicity (crimes that
make one person responsible for another’s behavior), attempt, conspiracy, and solic-
itation. Specific crimes include crimes against persons, property, public order (or
morals), and crimes against the state. The prosecution of crime involves application
of one or more general and/or specific principles.

e Identify and describe the main sources of criminal law. Criminal law is established
by elected representatives (state legislatures, city and town councils, U.S. Congress),
administrative agencies (IRS tax regulations, vehicle safety standards of the state high-
way patrol), and judges (common law).

e Define “criminal punishment,” “criminal and noncriminal sanctions,” and the pur-
poses of each. Criminal punishment is a special form of pain or other unpleasant
consequence that goes beyond noncriminal sanctions (deserving of monetary award
in a civil lawsuit), regulated behavior (laws formally discourage), licensed behavior
(a price is charged), and lawful behavior (subject to individual conscience and social
disapproval).

e Define “presumption of innocence” and “burden of proof” as they relate to criminal
liability. The most common and well-known burden of proof in prosecuting criminal
conduct is proof beyond a reasonable doubt. Another standard, used for affirmative
defenses such as justification and excuse, places the burden of production (evidence
exists) or of persuasion (most of the evidence) on the defendant.

e Describe the role of informal discretion and its relationship to formal criminal law.
Discretionary decision making is decision making that’s hidden from view. It includes
the police decision to investigate or not, the prosecutor’s decision to charge, judges
suspending sentences, and more.
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e Describe the text-case method and how to apply it to the study of criminal law. The text
part of the book describes principles of criminal law, while the case excerpts involve
real-life crimes that apply them to real-life situations. This book is one example.
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To prepare for exams, visit the Criminal Law companion website at www.cengage.com/
criminaljustice/samaha, which features essential review and study tools such as flashcards, a
glossary of terms, tutorial quizzes, and Supreme Court updates.
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The Death Penalty for Child Rape?

She could have been anyone’s eight-year-old daughter. The image of the Harvey, lllinois,
youngster sorting Girl Scout cookies in the family garage when two men grabbed her and
dragged her to a vacant lot where she was raped was recounted repeatedly by the girl and her
stepfather. Then the story fell apart. The stepfather was charged with the crime and then con-
victed by a Jefferson Parish jury that also decided he should pay the ultimate price for the
crime: his life. The two-and-a-half-week-long trial reached a historic climax when the 38-year-
old Harvey man became the first person in the nation in more than 25 years to be sentenced
to death for rape.

(Darby 2003, 1)

39



0000000000000 0000000000000000000000000000000000000000000000000000000000000000

40

The authors of the U.S. Constitution were suspicious of power, especially power in the hands of
government officials. They were also devoted to the right of individuals to control their own
destinies without government interference. But they were realists who knew that freedom
depends on order, and order depends on social control. So they created a Constitution that
balanced the power of government and the liberty of individuals. No one has expressed the
kind of government the Constitution created better than James Madison (1787, 1961), one of
its primary authors:

If men were angels, no government would be necessary. If angels were to govern men,
neither external nor internal controls on government would be necessary. In framing a
government which is to be administered by men over men, the great difficulty is this: You
must first enable the government to control the governed; and in the next place, oblige
it to control itself. (349)

James Madison was describing the kind of democracy we live in—a constitutional
democracy—not a pure democracy. In a pure democracy, the majority can have whatever it
wants. In a constitutional democracy, the majority can't make a crime out of what the
Constitution protects as a fundamental right. Even if all the people want to make it a crime to
say, “The president is a war criminal,” they can’t. Why? Because the First Amendment to the U.S.
Constitution guarantees the fundamental right of free speech.

A central feature of criminal law in a constitutional democracy is the limits it places on the
power of government to create crimes and punish offenders. In this chapter, we focus on the
limits imposed by the U.S. and state constitutions. But the idea of limited government power in
criminal law and punishment is older than the U.S. Constitution; it has deep roots in English and
their American colonies’ history. It begins more than 2,000 years ago with the ancient Greek
philosopher and the idea of the rule of law. In 350 8c Aristotle wrote:

He who bids the law rule may be deemed to bid God and Reason alone rule, but he who
bids man rule adds an element of the beast; for desire is a wild beast, and passion perverts
the minds of rulers, even when they are the best of men. The law is reason unaffected by
desire. (quoted in Allen 1993, 3)

Almost nine hundred years later, in 1215, in the Magna Carta, King John promised his
barons the rule of law, when he agreed not to proceed with force against any free man, “except
by the lawful judgment of his equals or by the law of the land.” In 1240, the great English jurist
Bracton (1968) wrote that even the king ruled “under God and the law,"and “it is a saying worthy
of the majesty of a ruler that the prince acknowledges himself bound by the laws” (2:305-06).

TR e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e
The Principle of Legality

In criminal law, and in criminal punishment, there’s an ancient proposition based on
the principle of legality: “No crime without law; no punishment without law.” This
means that no one can be convicted of, or punished for, a crime unless the law defined
the crime and prescribed the punishment before she engaged in the behavior that was
defined as a crime. It's called “the first principle of criminal law” (Packer 1968, 79); all
other principles you'll learn about in this book are subordinate to it. And it applies even
when following it allows morally blameworthy, dangerous people to go free without
punishment (Dressler 2001, 39).
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The case of Treva Hughes (Hughes v. State 1994) is an excellent example. Hughes,
while driving drunk, ran into Reesa Poole’s car and killed Poole’s fetus; Poole was due
to deliver in four days. The Appeals Court reversed her conviction because the law
didn’t give Hughes fair warning that it included the unborn in its homicide statute
(731). The Court wrote:

That Hughes will go largely unpunished for having taken the life of another is frus-
trating. There are, however, basic principles upon which this country is founded
which compel the result we reach. . . . The retroactive application of criminal law . . .
is so abhorrent that we must occasionally endure some frustration in order to pre-
serve and protect the foundation of our system of law. (736)

Why is a retroactive criminal law so “abhorrent” that we don’t punish people like
Treva Hughes for killing Reesa Poole’s ready-to-be-born baby? Because retroactive crimi-
nal laws undermine the “central values” of free societies (Allen 1993, 15). First, knowing
what the law commands provides individuals with the opportunity to obey the law and
avoid punishment. Second, providing individuals with this opportunity promotes the
value of human autonomy and dignity. Third, the ban on retroactive criminal law making
also prevents officials from punishing conduct they think is wrong but which no exist-
ing criminal law prohibits. To allow this would threaten the rule of law itself; it would
become a rule of officials instead (Kahan 1997, 96).

R R R
The Ban on Ex Post Facto Laws

So fundamental did the authors of the Constitution consider a ban on retroactive
criminal law making that they raised it to constitutional status in Article I of the U.S.
Constitution. Article I, Section 9 bans the U.S. Congress from enacting such laws; Article
1, Section 10 bans state legislatures from passing them. And, most state constitutions
include their own ban on retroactive statutes (LaFave 2003b, 1:153).

An ex post facto law is a statute that does one of three things:

It criminalizes an act that was innocent when it was committed.
It increases the punishment for a crime after the crime was committed.

It takes away a defense that was available to a defendant when the crime was com-
mitted. (Beazell v. Ohio 1925, 169)

Statutes that criminalize innocent acts after they're committed are the clearest exam-
ple of ex post facto laws; they're also the rarest, because in modern times, legislatures
never try it. Equally clear, and equally rare, are statutes that change an element of a crime
after it's committed—for example, raising the age of the victim in statutory rape from 16
to 21. Statutes that modify punishment occur more often. They're also more problem-
atic because it’s difficult to determine what exactly criminal punishment is, and what's
“more” or “less” punishment (LaFave 2003b, 1:154).

The ex post facto ban has two major purposes. One is to protect private individuals
by ensuring that legislatures give them fair warning about what's criminal and that they
can rely on that requirement. The second purpose is directed at preventing legislators
from passing arbitrary and vindictive laws. (“Arbitrary” means legislation is based on
random choice or personal whim, not on reason and standards.)
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The Void-for-Vagueness Doctrine

The U.S. Supreme Court has ruled that vague laws violate the guarantees of two provi-
sions in the U.S. Constitution. The Fifth Amendment to the U.S. Constitution guarantees
that the federal government shall not deny any individual life, liberty, or property without
due process of law. The Fourteenth Amendment provides that no state government shall
deny any person life, liberty, or property without due process of law.

How do vague laws violate the due process guarantees? The reasoning behind the
void-for-vagueness doctrine goes like this:

1. The Fifth and Fourteenth Amendments to the U.S. Constitution ban both federal
and state governments from taking any person’s “life, liberty, or property without
due process of law.”

2. Criminal punishment deprives individuals of life (capital punishment), liberty
(imprisonment), or property (fines).

3. Failure to warn private persons of what the law forbids and/or allowing officials
the chance to define arbitrarily what the law forbids denies individuals their life,
liberty, and/or property without due process of law.

The Aims of the Void-for-Vagueness Doctrine

The void-for-vagueness doctrine takes aim at two evils similar to those of the ban on ex
post facto. First, void laws fail to give fair warning to individuals as to what the law pro-
hibits. Second, they allow arbitrary and discriminatory criminal justice administration. A
famous case from the 1930s gangster days, Lanzetta v. New Jersey (1939), still widely cited
and relied on today is an excellent example of both the application of the doctrine and
its purposes. The story begins with a challenge to this New Jersey statute:

Any person not engaged in any lawful occupation, known to be a member of any
gang consisting of two or more persons, who has been convicted at least three times
of being a disorderly person, or who has been convicted of any crime, in this or in
any other State, is declared to be a gangster. . . . Every violation is punishable by fine
not exceeding $10,000 or imprisonment not exceeding 20 years, or both. (452)

The challengers attacking the statute for vagueness were Ignatius Lanzetta, Michael
Falcone, and Louie Del Rossi. On June 12, 16, 19, and 24, 1936, the four challengers,
“not being engaged in any lawful occupation”; “known to be members of a gang, con-
sisting of two or more persons”; and “having been convicted of a crime in the State of
Pennsylvania” were “declared to be gangsters.”

The trial court threw out their challenge that the law was void-for-vagueness; they
were tried, convicted, and sentenced to prison for “not more than ten years and not
less than five years, at hard labor.” The New Jersey intermediate appellate court and
the New Jersey Supreme Court also threw out their challenges. But they finally pre-
vailed when a unanimous U.S. Supreme Court ruled that the New Jersey statute was
void-for-vagueness. Why?

No one may be required at peril of life, liberty or property to speculate as to the mean-
ing of penal statutes. All are entitled to be informed as to what the State commands
or forbids; and a statute which either forbids or requires the doing of an act in terms
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so vague that men of common intelligence must necessarily guess at its meaning and
differ as to its application violates the first essential of due process of law. (453)

The phrase “consisting of two or more persons” is all that purports to define
“gang.” The meanings of that word indicated in dictionaries and in historical and
sociological writings are numerous and varied. Nor is the meaning derivable from the
common law, for neither in that field nor anywhere in the language of the law is there
definition of the word. Our attention has not been called to, and we are unable to find,
any other statute attempting to make it criminal to be a member of a “gang.” (454-55)

Notice that the answer to the question, “What's fair notice?” isn’t subjective; that
is, it's not what a particular defendant actually knows about the law. For example, the
Court didn't ask what Lanzetta and his cohorts knew about the gangster ordinance: Were
they aware it existed? Did they get advice about what it meant? Did their life experiences
inform them that their behavior was criminal (Batey 1997, 4)?

That's because, according to the courts, what's fair notice is an objective question;
that is, “Would an ordinary, reasonable person know that what he was doing was crimi-
nal?” Perhaps the best definition of objective fair warning is U.S. Supreme Court Justice
Byron White's blunt: “If any fool would know that a particular category of conduct would
be within the reach of the statute, if there is an unmistakable core that a reasonable
person would know is forbidden by the law, the enactment is not unconstitutional. . . .
(Kolender v. Lawson 1983, 370-71).

Despite the importance of giving fair notice to individuals, in 1983, the Supreme
Court decided that providing “minimal guidelines to govern law enforcement” trumps
notice to private individuals as the primary aim of the void-for-vagueness doctrine
(Kolender v. Lawson 1983, 357). According to the Court:

Where the legislature fails to provide such minimal guidelines, a criminal statute
may permit a standardless sweep [that] allows policemen, prosecutors, and juries to
pursue their personal predilections. (358)

And, quoting from an old case (U.S. v. Reese 1875), the Court in Lawson elaborated further
on the choice to give priority to controlling arbitrary and discriminatory enforcement:

It would certainly be dangerous if the legislature could set a net large enough to
catch all possible offenders, and leave it to the courts to step inside and say who
could be rightfully detained, and who should be set at large. This would, to some
extent, substitute the judicial for the legislative department of government. (221)

Giving priority to controlling law enforcement is more realistic than giving fair
notice to hypothetical reasonable, ordinary people. Police officers and prosecutors
are more likely to read what'’s in the criminal statutes and know about the cases that
interpret them. So it makes sense for courts to ask whether statutes clearly indicate to
ordinary police officers and prosecutors what the law prohibits. Inquiries that seem
“wrongheaded” when they're directed at guaranteeing fair notice to ordinary noncrimi-
nal justice experts become reasonable when they're examined to decide whether they're
clear enough to limit arbitrary and discriminatory enforcement (Batey 1997, 6-7).

Defining Vagueness

Whether the emphasis is on notice to individuals or control of officials, the void-
for-vagueness doctrine can never cure the uncertainty in all laws. After all, laws
are written in words, not numbers. U.S. Supreme Court Justice Thurgood Marshall
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expressed this opinion when he wrote, “Condemned to the use of words, we can
never expect mathematical certainty from our language” (Grayned v. City of Rockford
1972, 110). It's not just the natural uncertainty of words that creates problems. It's
also because the variety of human behavior and the limits of human imagination
make it impossible for law makers to predict all the variations that might arise under
the provisions of statutes. So courts allow considerable leeway in the degree of cer-
tainty required to pass the two prongs of fair warning and avoidance of arbitrary law
enforcement.

Still, the strong presumption of constitutionality (referred to earlier) requires chal-
lengers to prove the law is vague. The Ohio Supreme Court summarized the heavy
burden of proof challengers have to carry:

The challenger must show that upon examining the statute, an individual of ordinary
intelligence would not understand what he is required to do under the law. Thus, to
escape responsibility . . . [the challenger] must prove that he could not reasonably
understand that . . . [the statute] prohibited the acts in which he engaged. . . . The
party alleging that a statute is unconstitutional must prove this assertion beyond a
reasonable doubt. (State v. Anderson 1991, 1226-27)

Our first case excerpt, State v. Metzger (1982), is a good example of how one court
applied the void-for-vagueness doctrine. The Nebraska Supreme Court held that a
Lincoln, Nebraska, city ordinance that made it a crime to “commit any indecent, immod-
est, or filthy act” was void-for-vagueness. (Please make sure you review the “The Text-Case
Method” section in Chapter 1 before you read this first excerpt.)

Our first case excerpt, State v. Metzger (1982), is a
good example of how one court applied the void-for-
vagueness doctrine.

CASE Was His Act “Indecent, Immodest,

or Filthy”?

State v. Metzger
319 N.W.2d 459 (Neb. 1982)

lot that is situated on the north side of the apartment build-
ing. At about 7:45 a.m. on April 30, 1981, another resident
of the apartment, while parking his automobile in a space

HISTORY

Douglas E. Metzger was convicted in the municipal court
of the city of Lincoln, Nebraska, of violating § 9.52.100 of
the Lincoln Municipal Code. The District Court, Lancaster
County, affirmed the District Court judgment. Metzger
appealed to the Nebraska Supreme Court. The Supreme
Court reversed and dismissed the District Court’s judgment.

KRIVOSHA, CJ.

FACTS

Metzger lived in a garden-level apartment located in Lincoln,
Nebraska. A large window in the apartment faces a parking

directly in front of Metzger’s apartment window, observed
Metzger standing naked with his arms at his sides in his
apartment window for a period of five seconds. The resident
testified that he saw Metzger’s body from his thighs on up.
The resident called the police department and two
officers arrived at the apartment at about 8:00 a.m. The
officers testified that they observed Metzger standing in
front of the window eating a bowl of cereal. They testified
that Metzger was standing within a foot of the window,
and his nude body, from the mid-thigh on up, was visible.
The pertinent portion of 8 9.52.100 of the Lincoln
Municipal Code, under which Metzger was charged, pro-
vides as follows: “It shall be unlawful for any person within



the City of Lincoln . . . to commit any indecent, immodest
or filthy act in the presence of any person, or in such a situ-
ation that persons passing might ordinarily see the same.”

OPINION

The . . . issue presented to us by this appeal is whether
the ordinance, as drafted, is so vague as to be unconstitu-
tional. We believe that it is. Since the ordinance is criminal
in nature, it is a fundamental requirement of due process
of law that such criminal ordinance be reasonably clear
and definite.

The dividing line between what is lawful and unlaw-
ful cannot be left to conjecture. A citizen cannot be held
to answer charges based upon penal statutes whose man-
dates are so uncertain that they will reasonably admit
of different constructions. A criminal statute cannot rest
upon an uncertain foundation. The crime and the ele-
ments constituting it must be so clearly expressed that the
ordinary person can intelligently choose in advance what
course it is lawful for him to pursue.

Penal statutes prohibiting the doing of certain things
and providing a punishment for their violation should
not admit of such a double meaning that the citizen may
act upon one conception of its requirements and the
courts upon another. A statute which forbids the doing of
an act in terms so vague that men of common intelligence
must necessarily guess as to its meaning and differ as to
its application violates the first essential elements of due
process of law.

It is not permissible to enact a law which in effect
spreads an all-inclusive net for the feet of everybody upon
the chance that, while the innocent will surely be entan-
gled in its meshes, some wrongdoers may also be caught.

The test to determine whether a statute defining an
offense is void for uncertainty is whether the language
may apply not only to a particular act about which there
can be little or no difference of opinion, but equally to
other acts about which there may be radical differences,
thereby devolving on the court the exercise of arbitrary
power of discriminating between the several classes of
acts. The dividing line between what is lawful and what is
unlawful cannot be left to conjecture.

In the case of Papachristou v. City of Jacksonville, 405 U.S.
156 (1972), the U.S. Supreme Court declared a vagrancy
statute of the city of Jacksonville, Florida, invalid for vague-
ness, saying “It would certainly be dangerous if the legislature
could set a net large enough to catch all possible offenders,
and leave it to the courts to step inside and say who could be
rightfully detained, and who should be set at large.”

The ordinance in question makes it unlawful for
anyone to commit any “indecent, immodest or filthy act.”
We know of no way in which the standards required of a
criminal act can be met in those broad, general terms. There
may be those few who believe persons of opposite sex hold-
ing hands in public are immodest, and certainly more who
might believe that kissing in public is immodest. Such acts
cannot constitute a crime. Certainly one could find many
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who would conclude that today’s swimming attire found
on many beaches or beside many pools is immodest. Yet,
the fact that it is immodest does not thereby make it ille-
gal, absent some requirement related to the health, safety,
or welfare of the community. The dividing line between
what is lawful and what is unlawful in terms of “indecent,”
“immodest,” or “filthy” is simply too broad to satisfy the
constitutional requirements of due process. Both lawful
and unlawful acts can be embraced within such broad
definitions. That cannot be permitted. One is not able to
determine in advance what is lawful and what is unlawful.

We do not attempt, in this opinion, to determine
whether Metzger's actions in a particular case might not
be made unlawful, nor do we intend to encourage such
behavior. Indeed, it may be possible that a governmental
subdivision using sufficiently definite language could
make such an act as committed by Metzger unlawful. We
simply do not decide that question at this time because
of our determination that the ordinance in question is so
vague as to be unconstitutional.

We therefore believe that § 9.52.100 of the Lincoln
Municipal Code must be declared invalid. Because the
ordinance is therefore declared invalid, the conviction
cannot stand.

Reversed and dismissed.

DISSENT
BOSLAUGH, J., joined by CLINTON and HASTINGS, JJ.

The ordinance in question prohibits indecent acts, immod-
est acts, or filthy acts in the presence of any person.
Although the ordinance may be too broad in some
respects . . . the exhibition of his genitals under the circum-
stances of this case was, clearly, an indecent act. Statutes
and ordinances prohibiting indecent exposure generally
have been held valid. I do not subscribe to the view that it
is only “possible” that such conduct may be prohibited by
statute or ordinance.

QUESTIONS

1. State the exact wording of the offense Douglas
Metzger was convicted of.

2. Listall of Metzger’s acts and any other facts relevant
to deciding whether he violated the ordinance.

3. State the test the court used to decide whether the
ordinance was void-for-vagueness.

4. According to the majority, why was the ordinance
vague?

5. According to the dissent, why was the ordinance
clear enough to pass the void-for-vagueness test?

6. In your opinion, was the statute clear to a reason-
able person? Back up your answer with the facts
and arguments in the excerpt and information
from the void-for-vagueness discussion in the text.
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T e e e e e e e e e e e e e e e e e e e e e e e e e e e e
Equal Protection of the Laws

In addition to the due process guarantee, the Fourteenth Amendment to the U.S.
Constitution commands that “no state shall deny to any person within its jurisdiction
the equal protection of the laws.” Equal protection is far more frequently an issue in
criminal procedure than it is in criminal law; we'll note briefly here the limits it puts on
criminal law making and punishment.

First, equal protection doesn't require the government to treat everybody exactly
alike. Statutes can, and often do, classify particular groups of people and types of conduct
for special treatment. For example, almost every state ranks premeditated killings as more
serious than negligent homicides. Several states punish habitual criminals more harshly
than first-time offenders. Neither of these classifications violates the equal protection
clause. Why? Because they make sense. Or, as the courts say, they have a “rational basis”
(Buck v. Bell 1927, 208).

Classifications in criminal codes based on race are another matter. The U.S. Supreme
Court subjects all racial classifications to “strict scrutiny.” In practice, strict scrutiny means
race-based classifications are never justified. According to the U.S. Supreme Court, any
statute that “invidiously classifies similarly situated people on the basis of the immu-
table characteristics with which they were born . . . always (emphasis added) violates the
Constitution, for the simple reason that, so far as the Constitution is concerned, people
of different races are always similarly situated. Gender classifications stand somewhere
between the strict scrutiny applied to race and the rational basis applied to most other
classifications.

The U.S. Supreme Court has had difficulty deciding exactly how carefully to scru-
tinize gender classifications in criminal statutes. The plurality, but not a majority, of
the justices in Michael M. v. Superior Court of Sonoma County (1981, 477) agreed that
gender classifications deserve heightened scrutiny, meaning there has to be a “fair and
substantial relationship” between classifications based on gender and “legitimate
state ends.”

Michael M., a 17-year-old male challenged on gender-based equal protection
grounds California’s statutory rape law, which defines unlawful sexual intercourse
as “an act of sexual intercourse accomplished with a female not the wife of the
perpetrator, where the female is under the age of 18 years.” The U.S. Supreme Court
denied the equal protection challenge. “The question boils down to whether a State
may attack the problem of sexual intercourse and teenage pregnancy directly by pro-
hibiting a male from having sexual intercourse with a minor female. We hold that
such a statute is sufficiently related to the State’s objectives to pass constitutional
muster” (473).

T e e e e e e e e e e e e e e e e e e e e e e e e e e e e
The Bill of Rights and the Criminal Law

The ban on ex post facto laws, denial of due process, and equal protection of the laws
are broad constitutional limits that cover all of criminal law. The Bill of Rights bans
defining certain kinds of behavior as criminal. One is the ban on making a crime
out of the First Amendment rights to speech, religion, and associations; the other is
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criminalizing behavior protected by the right to privacy created by the U.S. Supreme
Court. Let’s look at criminal law and the right to free speech, and then at the right
to privacy.

Free Speech

“Congress shall make no law abridging the freedom of speech,” the First Amendment
commands. The U.S. Supreme Court has expanded the ban beyond this already
sweeping scope. First, the Court has expanded the meaning of “speech” by holding
that the protection of the amendment “does not end with the spoken or written
word” (Texas v. Johnson 1989, 404). It also includes expressive conduct, meaning
actions that communicate ideas and feelings. So free speech includes wearing black
armbands to protest war; “sitting in” to protest racial segregation; and picketing to
support all kinds of causes from abortion to animal rights. It even includes giving
money to political candidates.

Second, although the amendment itself directs its prohibition only at the U.S.
Congress, the Court has applied the prohibition to the states since 1925 (Gitlow v.
New York). Third, the Court has ruled that free speech is a fundamental right, one
that enjoys preferred status. This means that the government has to provide more
than a rational basis for restricting speech and other forms of expression. It has the
much higher burden of proving that a compelling government interest justifies the
restrictions.

Despite these broad prohibitions and the heavy burden the government faces in
justifying them, the First Amendment doesn’t mean you can express yourself anywhere,
anytime, on any subject, in any manner. According to the U.S. Supreme Court, there are
five categories of expression not protected by the First Amendment:

1. Obscenity Material whose predominant appeal is to nudity, sexual activity, or
excretion.

Profanity Irreverence toward sacred things, particularly the name of God.

Libel and slander Libels are damages to reputation expressed in print, writing,
pictures, or signs; slander damages reputation by spoken words.

4. Fighting words Words that are likely to provoke the average person to retaliation
and cause a “breach of the peace.”

5. Clear and present danger Expression that creates a clear and present danger of an
evil, which legislatures have the power to prohibit. (Chaplinsky v. New Hampshire
1942, 574)

Why doesn’t the First Amendment protect these forms of expression? Because they're
not an “essential element of any exposition of ideas, and are of such slight value as a
step to truth that any benefit that may be derived from them is clearly outweighed by the
social interest in order and morality” (Gitlow v. New York 1925, 572).

These exceptions create the opportunity for the government to make these kinds
of expression a crime, depending on the manner, time, and place of expression. For
example, under the clear and present danger doctrine, the government can punish
words “that produce clear and present danger of a serious substantive evil that rises
far above public inconvenience, annoyance, or unrest.” So the First Amendment
didn’t save Walter Chaplinsky from conviction under a New Hampshire statute that
made it a crime to call anyone an “offensive or derisive name” in public. Chaplinsky
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had called the marshal of the city of Rochester, New Hampshire, “a God damned
racketeer.” In perhaps the most famous reference to the doctrine, U.S. Supreme Court
Justice Oliver Wendell Holmes wrote, “The most stringent protection of free speech
would not protect a man in falsely shouting fire in a theatre and causing a panic”
(Schenck v. U.S. 1919, 52).

The most difficult problem in making a crime out of speech and expressive conduct
is when laws reach so far they include not just expression the Constitution bans but also
expression it protects. The void-for-overbreadth doctrine protects speech guaranteed
by the first amendment by invalidating laws so broadly written that the fear of prosecu-
tion creates a “chilling effect” that discourages people from exercising that freedom. This
“chilling effect” on the exercise of the fundamental right to freedom of expression vio-
lates the right to liberty guaranteed by the due process clauses of the Fifth and Fourteenth
Amendments to the U.S. Constitution.

The U.S. Supreme Court dealt with the chilling effect of a St. Paul, Minnesota, hate
crime ordinance in R.A.V. v. City of St. Paul (1992). In this case, RA\V,, a juvenile, was
alleged to have burned a crudely constructed wooden cross on a Black family’s lawn. He
was charged with violating St. Paul’s Bias-Motivated Crime Ordinance. The ordinance
provided that anyone who places a burning cross, Nazi swastika, or other symbol on
private or public property knowing that the symbol would arouse “anger, alarm or resent-
ment in others on the basis of race, color, creed, religion or gender commits disorderly
conduct and shall be guilty of a misdemeanor.”

The Minnesota Supreme Court found that the ordinance was constitutional because
it could be construed to ban only “fighting words,” which aren’t protected by the First
Amendment (380). The U.S. Supreme Court, on the other hand, ruled that, even when
a statute addresses speech that’s not protected (in this case “fighting words”), states still
can’t discriminate on the basis of the content. The Court concluded that the St. Paul
ordinance violated the First Amendment because it would allow the proponents of racial
tolerance and equality to use fighting words to argue in favor of tolerance and equality
but would prohibit similar use by those opposed to racial tolerance and equality:

Although the phrase in the ordinance, “arouses anger, alarm or resentment in others,”
has been limited by the Minnesota Supreme Court’s construction to reach only those
symbols or displays that amount to “fighting words,” the remaining, unmodified
terms make clear that the ordinance applies only to “fighting words” that insult, or
provoke violence, “on the basis of race, color, creed, religion or gender.”

Displays containing abusive invective, no matter how vicious or severe, are per-
missible unless they are addressed to one of the specified disfavored topics. Those
who wish to use “fighting words” in connection with other ideas—to express hostility,
for example, on the basis of political affiliation, union membership, or homosexual-
ity—are not covered. The First Amendment does not permit St. Paul to impose special
prohibitions on those speakers who express views on disfavored subjects.

In its practical operation, moreover, the ordinance goes even beyond mere con-
tent discrimination, to actual viewpoint discrimination. Displays containing some
words—odious racial epithets, for example—would be prohibited to proponents
of all views. But words “that do not themselves invoke race, color, creed, religion,
or gender—aspersions upon a person’s mother, for example—would seemingly be
usable in the placards of those arguing in favor of racial, color, etc., tolerance and
equality, but could not be used by those speakers’ opponents. One could hold up a
sign saying, for example, that all “anti-Catholic bigots” are misbegotten, but not that
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all “papists” are, for that would insult and provoke violence “on the basis of reli-
gion.” St. Paul has no such authority to license one side of a debate to fight freestyle,
while requiring the other to follow Marquis of Queensberry rules. (391-92)

In our next case excerpt, People v. Rokicki, the Illinois Appellate Court ruled that
Illinois” hate crime statute doesn’t run afoul of the First Amendment, at least when a
prosecution is based on “disorderly conduct.”

In our next case excerpt, People v. Rokicki, the Illinois

Appellate Court ruled that Illinois” hate crime statute

doesn’t run afoul of the First Amendment, at least when

a prosecution is based on “disorderly conduct.”

CASE Does the Hate Crime Statute

Violate Free Speech?

People v. Rokicki
718 N.E.2d 333 (Il App. 1999)

HISTORY

Kenneth Rokicki was charged with a hate crime based
on the predicate (underlying) offense of disorderly con-
duct. Before trial, Rokicki moved to dismiss the charges
alleging, among other things, that the hate crime statute
was unconstitutional. The trial court denied his motion.
Rokicki waived his right to a jury, and the matter pro-
ceeded to a bench trial (trial without a jury). Rokicki
was convicted, sentenced to two years’ probation, and
ordered to perform 100 hours of community service and
to attend anger management counseling. He appealed,
contending that the hate crime statute is unconstitution-
ally overly broad and chills expression protected by the
First Amendment to the U.S. Constitution. Conviction
and sentence affirmed.

HUTCHINSON, J.

FACTS

Donald Delaney, store manager of a Pizza Hut in South
Elgin, testified that Rokicki entered the restaurant at
approximately 1:30 p.m. The victim was a server there
and took Rokicki’s order. The victim requested payment,
and Rokicki refused to tender payment to him. Donald
Delaney, the store manager, who was nearby, stepped in
and completed the sale. Rokicki told Delaney not to let
“that faggot” touch his food. When Rokicki’s pizza came
out of the oven, Delaney was on the telephone, and the
victim began to slice the pizza. Delaney saw Rokicki
approaching the counter with an irritated expression and

hung up the telephone. Before Delaney could intervene,
Rokicki leaned over the counter and began yelling at
the victim and pounding his fist on the counter. Rokicki
directed a series of epithets at the victim including “Mary,”
“faggot,” and “Molly Homemaker.” Rokicki continued
yelling for ten minutes and, when not pounding his fist,
shook his finger at the victim. Delaney asked Rokicki
to leave several times and threatened to call the police.
However, Delaney did not call the police because he was
standing between the victim and Rokicki and feared that
Rokicki would physically attack the victim if Delaney
moved. Eventually, Delaney returned Rokicki’s money and
Rokicki left the establishment.

The victim testified that he was working at the South
Elgin Pizza Hut on October 20, 1995. Rokicki entered the
restaurant and ordered a pizza. When Rokicki's pizza came
out of the oven, the victim began to slice it. Rokicki then
began yelling at the victim and pounding his fist on the
counter. Rokicki appeared very angry and seemed very seri-
ous. The victim, who is much smaller than Rokicki, testified
that he was terrified by Rokicki’s outburst and remained
frightened for several days thereafter. Eventually, the man-
ager gave Rokicki a refund and Rokicki left the restaurant.
The victim followed Rokicki into the parking lot, recorded
the license number of his car, and called the police.

Christopher Merritt, a sergeant with the South Elgin
Police Department, testified that, at 2:20 p.m. on October
20, 1995, Rokicki entered the police station and said he
wished to report an incident at the Pizza Hut. Rokicki
told Merritt that he was upset because a homosexual
was working at the restaurant and he wanted someone
“normal” to prepare his food. Rokicki stated that he
became angry when the victim touched his food. He
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called the victim a “Mary,” pounded on the counter, and
was subsequently kicked out of the restaurant. Merritt
asked Rokicki what he meant by a “Mary,” and Rokicki
responded that a “Mary” was a homosexual. Merritt con-
ducted only a brief interview of Rokicki because shortly
after Rokicki arrived at the police station Merritt was dis-
patched to the Pizza Hut.

Deborah Hagedorn, an employee at the Pizza Hut
in St. Charles, testified that in 1995 Rokicki came into
the restaurant and asked for the address of the district
manager for Pizza Hut. When asked why he wanted the
address, Rokicki complained that he had been arrested
at the South Elgin restaurant because he did not want a
“t gfaggot” touching his food.

Rokicki testified that he was upset because the victim
had placed his fingers in his mouth and had not washed
his hands before cutting the pizza. Rokicki admitted call-
ing the victim “Mary” but denied that he intended to
suggest the victim was a homosexual. Rokicki stated that
he used the term “Mary” because the victim would not stop
talking and “it was like arguing with a woman.” Rokicki
denied yelling and denied directing other derogatory
terms toward the victim. Rokicki admitted giving a state-
ment to Merritt but denied telling him that he pounded
his fist on the counter or used homosexual slurs. Rokicki
testified that he went to the St. Charles Pizza Hut but that
Hagedorn was not present during his conversation with
the manager. Rokicki testified that he complained about
the victim's hygiene but did not use any homosexual slurs.

The trial court found Rokicki guilty of a hate crime. In
a post trial motion, Rokicki argued that the hate crime stat-
ute was unconstitutional. The trial court denied Rokicki’s
motion and sentenced him to two years’ probation. As
part of the probation, the trial court ordered Rokicki not
to enter Pizza Hut restaurants, not to contact the victim,
to perform 100 hours’ community service, and to attend
anger management counseling. Rokicki appealed.

OPINION

On appeal, Rokicki does not challenge the sufficiency of
the evidence against him. Rokicki contends only that the
hate crime statute is unconstitutional when the predi-
cate offense is disturbing the peace. Rokicki argues that
the statute is overly broad and impermissibly chills free
speech.

The Illinois Hate Crime Statute reads in part as
follows:

A person commits a hate crime when, by reason
of the actual or perceived race, color, creed, reli-
gion, ancestry, gender, sexual orientation, physical or
mental disability, or national origin of another indi-
vidual or group of individuals, [she or] he commits
assault, battery, aggravated assault, misdemeanor
theft, criminal trespass to residence, misdemeanor
criminal damage to property, criminal trespass to
vehicle, criminal trespass to real property, mob action
or disorderly conduct. . . .

1. Infringement on Free Speech Rights

Rokicki's conviction was based on the predicate (under-
lying) offense of disorderly conduct. A person commits
disorderly conduct when she or he knowingly “does
any act in such an unreasonable manner as to alarm or
disturb another and to provoke a breach of the peace.”
Disorderly conduct is punishable as a Class C misde-
meanor. However, hate crime is punishable as a Class 4
felony for a first offense and a Class 2 felony for a second
or subsequent offense. . . .

The overbreadth doctrine protects the freedom of
speech guaranteed by the first amendment by invalidat-
ing laws so broadly written that the fear of prosecution
would discourage people from exercising that freedom.
A law regulating conduct is facially overly broad if it (1)
criminalizes a substantial amount of protected behavior,
relative to the law’s plainly legitimate sweep, and (2) is
not susceptible to a limiting construction that avoids con-
stitutional problems. A statute should not be invalidated
for being overly broad unless its overbreadth is both real
and substantial.

Rokicki is not being punished merely because he
holds an unpopular view on homosexuality or because he
expressed those views loudly or in a passionate manner.
Defendant was charged with a hate crime because he
allowed those beliefs to motivate unreasonable conduct.
Rokicki remains free to believe what he will regarding
people who are homosexual, but he may not force his
opinions on others by shouting, pounding on a coun-
ter, and disrupting a lawful business. Rokicki's conduct
exceeded the bounds of spirited debate, and the first
amendment does not give him the right to harass or ter-
rorize anyone. Therefore, because the hate crime statute
requires conduct beyond mere expression . . ., the Illinois
Hate Crime Statute constitutionally regulates conduct
without infringing upon free speech.

2. Content Discrimination

Rokicki cites R.A.V. v. City of St. Paul and argues that
the hate crime statute is constitutionally impermissible
because it discriminates based on the content of an
offender’s beliefs. Rokicki argues that the statute enhances
disorderly conduct to hate crime when the conduct is
motivated by, e.g., an offender’s views on race or sexual
orientation but that it treats identical conduct differently if
motivated, e.g., by an offender’s beliefs regarding abortion
or animal rights. . . .

However, the portions of R.A.V. upon which defen-
dant relies do not affect our analysis. In R.A.V,, the Court
recognized several limitations to its content discrimina-
tion analysis, including statutes directed at conduct rather
than speech, which sweep up a particular subset of pro-
scribeable speech.

One year later, in Wisconsin v. Mitchell, the Court
further examined this exception. . . . The Mitchell Court
held that the State could act to redress the harm it
perceived as associated with bias-motivated crimes by



punishing bias-motivated offenses more severely. . . .
We too decide that the legislature was free to determine
as a matter of sound public policy that bias-motivated
crimes create greater harm than identical conduct not
motivated by bias and should be punished more harshly.
Consequently, we reject defendant’s content discrimina-
tion argument.

3. Chilling Effect

Rokicki also argues that the hate crime statute chills free
expression because individuals will be deterred from
expressing unpopular views out of fear that such expres-
sion will later be used to justify a hate crime charge. We
disagree. The overbreadth doctrine should be used spar-
ingly and only when the constitutional infirmity is both
real and substantial. The Mitchell Court rejected identical
arguments and held that any possible chilling effects were
too speculative to support an overbreadth claim. The
first amendment does not prohibit the evidentiary use of
speech to establish motive or intent. Similarly, we find
Rokicki’s argument speculative, and we cannot conclude
that individuals will refrain from expressing controver-
sial beliefs simply because they fear that their statements
might be used as evidence of motive if they later commit
an offense identified in the hate crime statute.

CONCLUSION

We hold that the hate crime statute is not facially uncon-
stitutional when the predicate offense is disorderly
conduct because (1) the statute reaches only conduct
and does not punish speech itself; (2) the statute does
not impermissibly discriminate based on content; and
(3) the statute does not chill the exercise of first amend-
ment rights.

Accordingly, we affirm defendant’s conviction.

The judgment of the circuit court of Kane County is
affirmed.

QUESTIONS

1. State the elements of the Illinois Hate Crime Statute.

2. List all of the facts relevant to deciding whether
Kenneth Rokicki violated the hate crime statute.

3. According to the Court, why doesn’t the Illinois
Hate Crime Statute violate Rokicki’s right to free
speech?

4. Inyour opinion, does the statute punish speech or
nonexpressive conduct?

5. Do you think the purpose of this statute is to pre-
vent disorderly conduct or expression?

6. Does Rokicki have a point when he argues that the
statute prohibits only some kinds of hatred—race,
ethnic, and sexual orientation—but not other
kinds, for example, hatred for animal rights and
abortion? Defend your answer.
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EXPLORING FURTHER

Free Speech

1. Is “Nude Dancing” Expressive Speech?
Barnes v. Glen Theatre, Inc. et al., 501 U.S. 560 (1991)

FACTS An Indiana statute prohibits nude dancing in
public. Glen Theatre, a bar that featured nude dancing,
sought an injunction against enforcing the law, argu-
ing it violated the First Amendment. The law permitted
erotic dancing, as long as the dancers wore “G-strings”
and “pasties.” It prohibited only totally nude dancing.
The law argued that dancers can express themselves
erotically without total nudity. Did the ordinance
unduly restrict expressive conduct protected by the right
to free speech?

DECISION No, said the U.S. Supreme Court. Chief Justice
Rehnquist, writing for a plurality, admitted that nude
dancing is expressive conduct, but he concluded that the
public indecency statute is justified because it “furthers a
substantial government interest in protecting order and
morality.” So the ban on public nudity was not related to
the erotic message the dancers wanted to send.

2. Is Flag Burning Expressive Conduct?
Texas v. Johnson, 491 U.S. 397 (1989)

FACTS Duringthe 1984 Republican National Convention
in Dallas, Gregory Lee Johnson participated in a political
demonstration called the “Republican War Chest Tour.”
The purpose of this event was to protest the policies of
the Reagan administration and of certain Dallas-based
corporations. The demonstrators marched through the
Dallas streets, chanting political slogans and stopping at
several corporate locations to stage “die-ins” intended
to dramatize the consequences of nuclear war. On sev-
eral occasions, they spray-painted the walls of buildings
and overturned potted plants, but Johnson himself took
no part in such activities. He did, however, accept an
American flag handed to him by a fellow protestor who
had taken it from a flagpole outside one of the targeted
buildings.

The demonstration ended in front of Dallas City Hall,
where Johnson unfurled the American flag, doused it with
kerosene, and set it on fire. While the flag burned, the
protestors chanted, “America, the red, white, and blue, we
spit on you.” After the demonstrators dispersed, a witness
to the flag burning collected the flag’s remains and buried
them in his backyard. No one was physically injured or
threatened with injury, though several witnesses testified
that they had been seriously offended by the flag burning.

Johnson was charged and convicted under Texas’s
“desecration of a venerated object” statute, sentenced to
one year in prison, and fined $2,000. Did the flag-burning
statute violate Johnson's right to free speech?
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DECISION Yes, said a divided U.S. Supreme Court:

The First Amendment literally forbids the abridgment
only of “speech,” but we have long recognized that its
protection does not end at the spoken or written word.
While we have rejected “the view that an apparently
limitless variety of conduct can be labeled ‘speech’
whenever the person engaging in the conduct intends
thereby to express an idea, we have acknowledged that
conduct may be sufficiently imbued with elements of
communication to fall within the scope of the First
and Fourteenth Amendments.”

Texas claims that its interest in preventing breaches
of the peace justifies Johnson’s conviction for flag des-
ecration. However, no disturbance of the peace actually
occurred or threatened to occur because of Johnson's
burning of the flag. Although the State stresses the disrup-
tive behavior of the protestors during their march toward
City Hall, it admits that “no actual breach of the peace
occurred at the time of the flag burning or in response to
the flag burning.” . . .

Nor does Johnson’s expressive conduct fall within
that small class of “fighting words” that are “likely to pro-
voke the average person to retaliation, and thereby cause
a breach of the peace.” No reasonable onlooker would
have regarded Johnson's generalized expression of dis-
satisfaction with the policies of the Federal Government
as a direct personal insult or an invitation to exchange
fisticuffs.

We thus conclude that the State’s interest in maintain-
ing order is not implicated on these facts. The State need
not worry that our holding will disable it from preserving
the peace. We do not suggest that the First Amendment
forbids a State to prevent “imminent lawless action.”

If there is a bedrock principle underlying the First
Amendment, it is that the Government may not prohibit
the expression of an idea simply because society finds
the idea itself offensive or disagreeable. We have not

The Right to Privacy

recognized an exception to this principle even where our
flag has been involved. Justice Jackson described one of
our society’s defining principles in words deserving of
their frequent repetition: “If there is any fixed star in our
constitutional constellation, it is that no official, high or
petty, can prescribe what shall be orthodox in politics,
nationalism, religion, or other matters of opinion or force
citizens to confess by word or act their faith therein.” . . .

Although Justice Kennedy concurred, the flag burning
obviously disturbed him. He wrote:

The hard fact is that sometimes we must make deci-
sions we do not like. We make them because they
are right, right in the sense that the law and the
Constitution, as we see them, compel the result. And
so great is our commitment to the process that, except
in the rare case, we do not pause to express distaste for
the result, perhaps for fear of undermining a valued
principle that dictates the decision. This is one of those
rare cases. The case here today forces recognition of
the costs to which [our] . . . beliefs commit us. It is
poignant but fundamental that the flag protects those
who hold it in contempt. . . . So I agree with the court
that he must go free.

Four justices dissented. Perhaps none of the justices
felt more strongly than the World War II naval officer
Justice Stevens, who wrote:

The ideas of liberty and equality have been an irresist-
ible force in motivating leaders like Patrick Henry,
Susan B. Anthony, and Abraham Lincoln, school-
teachers like Nathan Hale and Booker T. Washington,
the Philippine Scouts who fought at Bataan, and the
soldiers who scaled the bluff at Omaha Beach. If those
ideas are worth fighting for—and our history demon-
strates that they are—it cannot be true that the flag that
uniquely symbolizes their power is not itself worthy of
protection from unnecessary desecration.

I respectfully dissent.

5 Unlike the right to free speech, which is clearly spelled out in the First Amendment,
you won't find the word privacy anywhere in the U.S. Constitution. Nevertheless, the
U.S. Supreme Court has decided there is a constitutional right to privacy, a right that
bans “all governmental invasions of the sanctity of a man’s home and the privacies of
life” (Griswold v. Connecticut 1965, 484). Not only is privacy a constitutional right, it’s
a fundamental right that requires the government to prove that a compelling interest

justifies invading it.

According to the Court (Griswold v. Connecticut 1965), the fundamental right to
privacy originates in six amendments to the U.S. Constitution:

e The First Amendment rights of free speech, religion, and association

®  The Third Amendment ban on the quartering of soldiers in private homes
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e The Fourth Amendment right to be secure in one’s “person, house, papers, and
effects” from “unreasonable searches”

e The Ninth Amendment provision that “the enumeration in the Constitution, of
certain rights, shall not be construed to deny or disparage others retained by the
people”

e The Fifth and Fourteenth Amendments’ due process right to liberty

This cluster of amendments sends the implied but strong message that we have the
right to be let alone by the government. In the First Amendment, it's our beliefs and
expression of them and our associations with other people that are protected from gov-
ernment interference. In the Third and Fourth Amendments, our homes are the object
of protection. And, in the Fourth Amendment, it's not only our homes but our bodies,
our private papers, and even our “stuff” that fall under its protection. The Ninth, or
catchall, Amendment acknowledges we have rights not named in the Constitution.
In other words, “specific guarantees in the Bill of Rights have penumbras, formed by
emanations from those guarantees that help give them life and substance” (484).

According to the Court, privacy is one of these rights. Griswold was the first U.S.
Supreme Court case that specifically recognized the fundamental constitutional right
to privacy when it struck down a Connecticut statute that made it a crime for married
couples to use contraceptives.

Griswold was the first U.S. Supreme Court
case that specifically recognized the
fundamental constitutional right to privacy
when it struck down a Connecticut statute
that made it a crime for married couples to
use contraceptives.

CASE Can a State Make It a Crime

for Married Couples to Use Contraceptives?

Griswold v. Connecticut FACTS

S LS, 479 (1965 [ The facts are taken, in part, from the Connecticut Supreme
HISTORY Court of Errors, 400 A2d 479, 480.] In Novem'ber, 1961,
The Planned Parenthood League of Connecticut occu-
pied offices at 79 Trumbull Street in New Haven. For ten
days during that month, the league operated a Planned
Parenthood center in the same building. The defendant,
Estelle T. Griswold, is the salaried executive director of the
league and served as acting director of the center. The other
defendant, C. Lee Buxton, a physician, who has specialized
in the fields of gynecology and obstetrics, was the medi-
cal director of the center. The purpose of the center was
to provide information, instruction, and medical advice
DOUGLAS, J., joined by WARREN, CJ., and CLARK, to married persons concerning various means of prevent-
HARLAN, BRENNAN, WHITE, and GOLDBERG, JJ. ing conception. In addition, patients were furnished with

Estelle Griswold and others were convicted in a Connecticut
trial court. They appealed, and the intermediate appellate
court affirmed their conviction. They appealed to the
Connecticut Supreme Court of Errors, which affirmed the
intermediate appellate court’s judgment. They appealed
to the U.S. Supreme Court. The Supreme Court reversed,
holding that the Connecticut law forbidding use of con-
traceptives unconstitutionally intrudes upon the right of
marital privacy.
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various contraceptive devices, drugs, and materials. A fee,
measured by ability to pay, was collected from the patient.
At the trial, three married women from New Haven testi-
fied that they had visited the center, had received advice,
instruction, and certain contraceptive devices and materi-
als from either or both of the defendants and had used
these devices and materials in subsequent marital rela-
tions with their husbands. Upon these facts, there is no
doubt that, within the meaning of [the statute] . . ., the
defendants did aid, abet, and counsel married women. . . .

The statutes whose constitutionality is involved in
this appeal are Sections 53-32 and 54-196 of the General
Statutes of Connecticut. The former provides:

Any person who uses any drug, medicinal article or
instrument for the purpose of preventing conception
shall be fined not less than fifty dollars or imprisoned
not less than sixty days nor more than one year or be
both fined and imprisoned.

Section 54-196 provides:

Any person who assists, abets, counsels, causes, hires
or commands another to commit any offense may be
prosecuted and punished as if he were the principal
offender.

The appellants were found guilty as accessories and
fined $100 each, against the claim that the accessory stat-
ute as so applied violated the Fourteenth Amendment.
The Appellate Division of the Circuit Court affirmed. The
Supreme Court of Errors affirmed that judgment.

OPINION

We are met with a wide range of questions that implicate
the Due Process Clause of the Fourteenth Amendment. We
do not sit as a superlegislature to determine the wisdom,
need, and propriety of laws that touch economic problems,
business affairs, or social conditions. This law, however,
operates directly on an intimate relation of husband and
wife and their physician’s role in one aspect of that relation.

The association of people is not mentioned in the
Constitution or in the Bill of Rights. The right to educate
a child in a school of the parents’ choice—whether public
or private or parochial—is also not mentioned. Nor is the
right to study any particular subject or any foreign language.
Yet the First Amendment has been construed to include cer-
tain of those rights. We protected the “freedom to associate
and privacy in one’s associations,” noting that freedom
of association was a peripheral First Amendment right. In
like context, we have protected forms of “association” that
are not political in the customary sense but pertain to the
social, legal, and economic benefit of the members.

Those cases involved more than the “right of
assembly”—a right that extends to all irrespective of their
race or ideology. The right of “association,” like the right
of belief, is more than the right to attend a meeting; it
includes the right to express one’s attitudes or philoso-
phies by membership in a group or by affiliation with it
or by other lawful means. Association in that context is a

form of expression of opinion; and while it is not expressly
included in the First Amendment, its existence is necessary
in making the express guarantees fully meaningful.

The foregoing cases suggest that specific guarantees
in the Bill of Rights have penumbras, formed by emana-
tions from those guarantees that help give them life and
substance. Various guarantees create zones of privacy.
The right of association contained in the penumbra of
the First Amendment is one, as we have seen. The Third
Amendment in its prohibition against the quartering
of soldiers “in any house” in time of peace without the
consent of the owner is another facet of that privacy. The
Fourth Amendment explicitly affirms the “right of the
people to be secure in their persons, houses, papers, and
effects, against unreasonable searches and seizures.” The
Fifth Amendment in its Self-Incrimination Clause enables
the citizen to create a zone of privacy which government
may not force him to surrender to his detriment. The
Ninth Amendment provides: “The enumeration in the
Constitution, of certain rights, shall not be construed to
deny or disparage others retained by the people.”

The present case, then, concerns a relationship lying
within the zone of privacy created by several fundamental
constitutional guarantees. And it concerns a law which, in
forbidding the use of contraceptives rather than regulat-
ing their manufacture or sale, seeks to achieve its goals
by means having a maximum destructive impact upon
that relationship. Such a law cannot stand in light of the
familiar principle, so often applied by this Court, that
a governmental purpose to control or prevent activities
constitutionally subject to state regulation may not be
achieved by means which sweep unnecessarily broadly
and thereby invade the area of protected freedoms. Would
we allow the police to search the sacred precincts of mari-
tal bedrooms for telltale signs of the use of contraceptives?
The very idea is repulsive to the notions of privacy sur-
rounding the marriage relationship.

We deal with a right of privacy older than the Bill of
Rights—older than our political parties, older than our
school system. Marriage is a coming together for better or
for worse, hopefully enduring, and intimate to the degree
of being sacred. It is an association that promotes a way of
life, not causes; a harmony in living, not political faiths; a
bilateral loyalty, not commercial or social projects. Yet it
is an association for as noble a purpose as any involved in
our prior decisions.

Reversed.

DISSENT
STEWART, J., joined by BLACK, J.

Since 1879 Connecticut has had on its books a law, which
forbids the use of contraceptives by anyone. I think this
is an uncommonly silly law. As a practical matter, the law
is obviously unenforceable, except in the oblique context
of the present case. As a philosophical matter, I believe
the use of contraceptives in the relationship of marriage
should be left to personal and private choice, based upon



each individual’s moral, ethical, and religious beliefs. As a
matter of social policy, I think professional counsel about
methods of birth control should be available to all, so that
each individual’s choice can be meaningfully made.

But we are not asked in this case to say whether we
think this law is unwise, or even asinine. We are asked to
hold that it violates the United States Constitution. . . .
And that I cannot do.

What provision of the Constitution makes this state
law invalid? The Court says it is the right of privacy “created
by several fundamental constitutional guarantees.” With
all deference, I can find no such general right of privacy in
the Bill of Rights, in any other part of the Constitution, or
in any case ever before decided by this Court.

At the oral argument in this case we were told that
the Connecticut law does not “conform to current com-
munity standards.” But it is not the function of this Court
to decide cases on the basis of community standards. We
are here to decide cases agreeably to the Constitution
and laws of the United States. It is the essence of judicial
duty to subordinate our own personal views, our own
ideas of what legislation is wise and what is not. If, as
I should surely hope, the law before us does not reflect
the standards of the people of Connecticut, the people
of Connecticut can freely exercise their rights to persuade
their elected representatives to repeal it. That is the consti-
tutional way to take this law off the books.

QUESTIONS

1. Summarize how Justice Douglas arrived at the con-
clusion that there is a “fundamental constitutional
right to privacy” when the word privacy never appears
in the Constitution or any of its amendments.

2. Summarize Justice Stewart’s reasons for concluding
there is no right to privacy in the U.S. Constitution.

3. Do you think the Connecticut law violates a funda-
mental right? Back up your answer with arguments
from the case and the discussion of the right to
privacy in the text preceding the case.

4. Do you think the Connecticut law is “uncommonly
silly”? If you think it is, explain why. If not, how
would you characterize it?

EXPLORING FURTHER

The Right to Privacy

1. Does the Right to Privacy
Protect Pornography?

Stanley v. Georgia, 394 U.S. 557 (1969)

FACTS Federal and state law enforcement agents, armed
with a search warrant, searched Eli Stanley’s home for

The Bill of Rights and the Criminal Law | 55

evidence of his alleged book-making activities. They didn't
find evidence of book making, but while they were searching
his bedroom, they found three pornographic films. Stanley
was charged, indicted, and convicted under a Georgia stat-
ute that made it a crime to “knowingly have(ing) possession
of . . . obscene matter. . . . The Georgia Supreme Court
affirmed the conviction. The U.S. Supreme Court reversed.

DECISION According to the Court:

Georgia contends that since obscenity is not within the
area of constitutionally protected speech or press, the
States are free, subject to the limits of other provisions
of the Constitution, to deal with it any way deemed
necessary, just as they may deal with possession of
other things thought to be detrimental to the welfare of
their citizens. If the State can protect the body of a citi-
zen, may it not, argues Georgia, protect his mind? . . .

In the context of this case—a prosecution for mere
possession of printed or filmed matter in the privacy of
a person’s own home—is the . . . fundamental . . . right
to be free . . . from unwanted governmental intrusions
into one’s privacy.

The makers of our Constitution undertook to
secure conditions favorable to the pursuit of hap-
piness. They recognized the significance of man’s
spiritual nature, of his feelings and of his intellect.
They knew that only a part of the pain, pleasure and
satisfactions of life are to be found in material things.
They sought to protect Americans in their beliefs, their
thoughts, their emotions and their sensations. They
conferred, as against the government, the right to be let
alone—the most comprehensive of rights and the right
most valued by civilized man [quoting Olmstead v. U.S.
and citing Griswold v. Connecticut].

2. Is There a Constitutional Right
to Engage in Adult Consensual Sodomy?

Lawrence v. Texas, 123 S.Ct. 2472 (2003)

FACTS Houston police answered an anonymous tip of
a disturbance in an apartment. The police went to the
apartment, entered it, and saw John Lawrence and Tyron
Garner having anal sex. They arrested the two men.
Lawrence and Garner were later convicted and fined $200
under a Texas statute making “deviate sexual intercourse”
a crime. The Texas Court of Criminal Appeals affirmed
their convictions and rejected their privacy and equal
protection challenges to the Texas law. The U.S Supreme
Court by a vote of 6-3 declared the law unconstitutional.

DECISION Justice Kennedy, writing for five members of
the Court, concluded that consenting adults have a funda-
mental right to engage in private sexual activity. He wrote
that the right is part of the right to “liberty” protected
by the Fourteenth Amendment due process clause. In so
doing, the Court overruled Bowers v. Hardwick (1986),
which held that the U.S. Constitution “confers no funda-
mental right upon homosexuals to engage in sodomy. . . .”
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So Lawrence v. Texas “invalidates the laws of the many
States that still make such conduct illegal.”
According to Justice Kennedy, the Bowers holding

discloses the Court’s own failure to appreciate the
extent of the liberty at stake. To say that the issue in
Bowers was simply the right to engage in certain sexual
conduct demeans the claim the individual put for-
ward, just as it would demean a married couple were
it to be said marriage is simply about the right to have
sexual intercourse. . . . When sexuality finds overt
expression in intimate conduct with another person,
the conduct can be but one element in a personal
bond that is more enduring. The liberty protected by
the Constitution allows homosexual persons the right
to make this choice.

Justice O’Connor concurred in the judgment, but
not with Justice Kennedy’s reasoning. She wouldn't have

overruled Bowers. Instead, she said the Texas law denied
homosexual couples the right to equal protection of the
laws because the law applied only to same-sex couples,
whereas the Georgia law in Bowers applied both to oppo-
site-sex and same-sex couples.

Justice Scalia, Chief Justice Rehnquist, and Justice
Thomas dissented. They argued that states should be
able to make the moral judgment that homosexual con-
duct is wrong and embody that judgment in criminal
statutes.

Unlike the U.S. Constitution, several state constitu-
tions contain specific provisions guaranteeing the right
to privacy. For example, the Florida Declaration of Rights
provides: “Every natural person has the right to be let
alone and free from governmental intrusion into his pri-
vate life” (Florida Constitution 1998). Other states have
followed the example of the U.S. Supreme Court and
implied a state constitutional right to privacy.

The “Right to Bear Arms”

A well regulated Militia, being necessary to the security of a free State, the right of the
people to keep and bear Arms, shall not be infringed.

U.S. Constitution, Amendment I1

For most of our country’s history, the Second Amendment was absent from the
Supreme Court’s agenda. When arguments based on the amendment reached the
Court, they were ineffectual. (Cook, Ludwig, and Samaha 2009, 16)

But outside the Court, there was a lot of excitement, generated by heated debate between
gun rights and gun control activists, and by a booming second amendment scholar-
ship produced by a growing number of constitutional law professors and historians.
Legislators became interested too. There were even “rumblings” among judges (Cook,
Ludwig, and Samaha 2009, 16-17). Then, in 2001, the Fifth Circuit U.S. Court of
Appeals declared in a handgun case that the Second Amendment

protects the right of individuals, including those not then actually a member of any
militia or engaged in active military service or training, to privately possess and bear
their own firearms, such as the pistol involved here, that are suitable as personal,
individual weapons. (U.S. v. Emerson 2001, 260)

In 2008, the U.S. Supreme Court, in District of Columbia v. Heller (2008) became the
“first successful Second Amendment challenge in the Court’s history—a full 207 years
after the Amendment was ratified” (Cook, Ludwig, and Samaha 2009, 17-18).

Dick Heller is a District of Columbia special police officer who's authorized to
carry a handgun while he’s on duty at the Federal Judicial Center in Washington, D.C.
He applied to the D.C. government for a registration certificate for a handgun that he
wished to keep at home, to have it operable, and to “carry it about his home in that
condition only when necessary for self-defense” (Cook, Ludwig, and Samaha, 17-18).

The District of Columbia, not friendly to gun rights, as part of its gun control regime
had several laws that stood in the way of Heller’s application. Two are especially relevant.
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One banned private citizens from possessing handguns with a few very narrow excep-
tions that don't apply to Heller (D.C. Gun Laws 2009, § 7-2502.01 (www.lcav.org/states/
washingtondc.asp, visited August 8, 2009). A second provides that

Except for law enforcement personnel . . . each registrant shall keep any firearm in
his possession unloaded and disassembled or bound by a trigger lock or similar
device unless such firearm is kept at his place of business, or while being used for
lawful recreational purposes within the District of Columbia. D.C Gun Laws 2009,
§ 7-2507.02.

The District denied Heller's application. Heller filed suit in the Federal District Court
for the District of Columbia seeking, on Second Amendment grounds, an order to stop
enforcing the bar on the registration of handguns, the licensing requirement insofar as
it prohibits the carrying of a firearm in the home without a license, and the trigger-lock
requirement insofar as it prohibits the use of “functional firearms within the home.”

The District Court dismissed Heller's complaint. The Court of Appeals for the
District of Columbia Circuit, construing his complaint as seeking the right to render a
firearm operable and carry it about his home in that condition only when necessary for
self-defense, reversed. The Court of Appeals held that the Second Amendment protects
an individual right to possess firearms and that the city’s total ban on handguns, as
well as its requirement that firearms in the home be kept nonfunctional even when
necessary for self-defense, violated that right. The Court of Appeals directed the District
Court to enter summary judgment for Heller. The District of Columbia appealed, and
the U.S. Supreme granted certiorari.

Justice Scalia, joined by Chief Justice Roberts and Justices Kennedy and Alito, struck
down both the D.C. code provision banning the possession of handguns and the one
requiring that firearms in the home be kept nonfunctional even when necessary for self-
defense. According to the majority, the core of the Second Amendment is “the right of
law-abiding, responsible citizens to use arms in defense of hearth and home” (2821).
And, the two D.C. gun control provisions stand in the way of exercising this right.

The American people have considered the handgun to be the quintessential self-
defense weapon. There are many reasons that a citizen may prefer a handgun for
home defense: It is easier to store in a location that is readily accessible in an emer-
gency; it cannot easily be redirected or wrestled away by an attacker; it is easier to
use for those without the upper-body strength to lift and aim a long gun; it can be
pointed at a burglar with one hand while the other hand dials the police. Whatever
the reason, handguns are the most popular weapon chosen by Americans for self-
defense in the home, and a complete prohibition of their use is invalid.

We must also address the District’s requirement that firearms in the home be
rendered and kept inoperable at all times. This makes it impossible for citizens to use
them for the core lawful purpose of self-defense and is hence unconstitutional. (2818)

After the decision, there was much ballyhooing about the triumph of the individual
right to carry handguns. But it didn't take long for careful observers to point out how
narrow the decision is. Here’s one of those assessments:

It is quite possible to read the majority opinion for very little. The justices didn't
commit to restraining state or local firearms laws, which is where most of the regula-
tory action takes place. Furthermore, the plaintiff’s position in Heller was relatively
strong. The regulations under attack were fairly broad; the argument came down
to a qualified right to handgun possession in the home, and the dissenting justices
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thought the amendment was not even implicated without a militia connection. Even
under these circumstances, the gun rights position only narrowly prevailed.

Perhaps, a slightly different case would fracture the majority coalition. After all,
it does not take special courage to oppose flat handgun bans. One can at least imag-
ine the 5-4 vote going the other way had the District permitted a law-abiding citizen
to store one handgun in the home, but required handgun training, registration, and
a trigger lock—except when and if self-defense became necessary. (Cook, Ludwig,
and Samaha 2009, 18)

The majority opinion is mostly about the limits of the right. The identification of the
four elements in the definition of the right reflect the emphasis on limits:
Law-abiding citizen
With a functional handgun

In her own home

N e

For the purpose of defending it
The majority also suggests specific limits it may accept in gun control laws:

Like most rights, the right secured by the Second Amendment is not unlimited. . . .
The right [is] not a right to keep and carry any weapon whatsoever in any manner
whatsoever and for whatever purpose. For example, the majority of the 19th-century
courts to consider the question held that prohibitions on carrying concealed weap-
ons were lawful under the Second Amendment. . . . Nothing in our opinion should
be taken to cast doubt on longstanding prohibitions on the possession of firearms
by felons and the mentally ill, or laws forbidding the carrying of firearms in sensitive
places such as schools and government buildings, or laws imposing conditions and
qualifications on the commercial sale of arms. (2816-17)

Despite all the talk about limits, Heller is an important decision. Most important is
the irrelevance of the first clause of the Second Amendment: “A well regulated Militia,
being necessary to the security of a free State . . .” This clause is central to gun control
supporters. We can’t know what the future will bring—different circumstances in cases
decided by different justices—but we do know that the opinion is a “litigation magnet”
(Cook, Ludwig, and Samaha 2009, 22).

Cases are already in the courts, testing the many gun control regulations throughout
the country. One case, filed the same day the Court decided Heller, challenges Chicago’s
handgun ban, which is less restrictive than Washington, D.C’s. In another case, gun show
owners are challenging Alameda County, California’s ban on guns on county property.
Even criminal defendants are filing suits, like those objecting to the federal machine-gun
ban and the felon in possession of weapons ban (22).

I T T
The Constitution and Criminal Sentencing

The Eighth Amendment to the U.S. Constitution commands that “cruel and unusual
punishments” shall not be “inflicted.” According to the U.S. Supreme Court, there are two
kinds of cruel and unusual punishments: “barbaric” punishments and punishments that
are disproportionate to the crime committed (Solem v. Helm 1983, 284). Let’s look at each.
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ﬁ & ETHICAL DILEMMA

Is Shaming “Right”?

1. Assumeyou're an advisor to the Criminal Law Committee in your state’s legislature, which
is considering legislation adopting “shaming” punishments for selected crimes. You're
asked to write a memorandum for the committee that answers the following questions
and then recommends what, if any, legislation the committee should draft.

a. Do shaming punishments violate the Eighth Amendment ban on“cruel and unusual
punishments”?

b. Assuming they do not, are they wise public policy? According to the dissent in
U.S. v. Gementera (2004), “A fair measure of a civilized society is how its institutions
behave in the space between what it may have the power to do and what it should
do”

¢.  Which is the harsher and/or more “humiliating”? Six months in jail or a DUI offender
ordered to perform 48 hours of community service dressed in clothes that say “This
is my punishment for a DUl conviction.”

d. Recommend what, if any, legislation the committee should enact.
2. To prepare the memorandum, read the following:
a. U.S.v. Gementara (2004)
b. Jonathan Turley, Shame on You: Enough with Humiliating Punishments (2005)
¢.  Garvey, Can Shaming Punishments Educate? (1998)

L R TR L L L LR LT TR

Barbaric Punishments

Barbaric punishments are punishments that are considered no longer acceptable to
civilized society. At the time the amendment was adopted, these included burning at
the stake, crucifixion, breaking on the wheel, torturing or lingering death (In re Kemmler
1890, 446); drawing and quartering, the rack and screw (Chambers v. Florida 1940, 227);
and extreme forms of solitary confinement (In re Medley 1890, 160).

For more than a hundred years after the adoption of the Bill of Rights, no “cruel and
unusual” punishment cases reached the U.S. Supreme Court because these medieval
forms of execution weren't used in the United States. But, in 1885, the governor of the
state of New York, in his annual message to the legislature, questioned the use of hanging
as a method of execution:

The present mode of executing criminals by hanging has come down to us from
the dark ages, and it may well be questioned whether the science of the present day
cannot provide a means for taking . . . life . . . in a less barbarous manner. (In re
Kemmler 1890, 444)

The legislature appointed a commission to study the matter. The commission
reported that electrocution was “the most humane and practical method [of execution]
known to modern science (In re Kemmler 1890, 444).” In 1888, the legislature replaced
the hangman's noose with the electric chair.
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Shortly thereafter, William Kemmler, convicted of murdering his wife, and sen-
tenced to die in the electric chair, argued that electrocution was “cruel and unusual
punishment.” The U.S. Supreme Court disagreed. The Court said that electrocution
was certainly unusual but not cruel. For the first time, the Court defined what “cruel”
means in the Eighth Amendment. According to the Court, punishment by death isn't
cruel as long as it isn't “something more than the mere extinguishment of life.” The
Court spelled out what it meant by this phrase: First, death has to be both instanta-
neous and painless. Second, it can’t involve unnecessary mutilation of the body. So,
according to the Court, beheading is cruel because it mutilates the body. Crucifixion
is doubly cruel because it inflicts a “lingering” death and mutilates the body (In re
Kemmler 1890, 446-47).

Disproportionate Punishments

The principle of proportionality—namely, that punishment should fit the crime—has
an ancient history (Chapter 1). The U.S. Supreme Court first applied proportionality as
a principle required by the Eighth Amendment in Weems v. U.S. (1910). Paul Weems was
convicted of falsifying a public document. The trial court first sentenced him to 15 years
in prison at hard labor in chains and then took away all of his civil rights for the rest
of his life. The Court ruled that the punishment was “cruel and unusual” because it was
disproportionate to his crime. Weems banned disproportionate punishments in federal
criminal justice.

In extending the cruel and unusual punishment ban to state criminal justice in the
1960s, the Court in Robinson v. California (1962) reaffirmed its commitment to the pro-
portionality principle. The Court majority ruled that a 90-day sentence for drug addiction
was disproportionate because addiction is an illness, and it’s cruel and unusual to punish
persons for being sick. “Even one day in prison would be a cruel and unusual punish-
ment for the ‘crime’ of having a common cold,” wrote Justice Marshall for the Court
majority (Chapter 3).

Let’s look at the issues surrounding whether many modern forms of punishment are
proportional punishments.

The Death Penalty: “Death Is Different”

A majority of the U.S. Supreme Court has consistently agreed that the proportionality
principle applies to death penalty cases; as the Court puts it, “death is different.” There
are numerous capital crimes where no one is killed; they include treason, espionage, kid-
napping, aircraft hijacking, large-scale drug trafficking, train wrecking, and perjury that
leads to someone’s execution (Liptak 2003).

In practice, no one’s actually sentenced to death for them, so it's difficult to tell
whether the Court would rule that death is disproportionate to a crime where no one
gets killed. With one exception—rape. In 1977, the Court heard Coker v. Georgia; it
decided that death was disproportionate punishment for raping an adult woman. In
fact, it looked as if a majority of the Court was committed to the proposition that death
is always disproportionate, except in some aggravated murders. That proposition held,
but barely, in a bitterly contested case that reached the Court in 2008. In that case, our
next case excerpt, the Court decided (5-4) that executing Patrick Kennedy was “cruel and
unusual punishment” because it was disproportionate to his rape of his eight-year-old
stepdaughter.
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CASE Is the Death Penalty for Child Rape

Cruel and Unusual?

Kennedy v. Louisiana
554 U.S. ___ (2008)

HISTORY

Patrick Kennedy was convicted of the aggravated rape of
his eight-year-old stepdaughter under a Louisiana statute
that authorized capital punishment for the rape of a child
under 12 years of age and was sentenced to death. On
his appeal, the Supreme Court of Louisiana affirmed.
Kennedy petitioned for certiorari, which was granted. The
U.S. Supreme Court reversed and remanded.

KENNEDY. J., joined by STEVENS, SOUTER, GINSBURG,
and BREYER, JJ.

FACTS

At 9:18 a.m. on March 2, 1998, Patrick Kennedy called
911 to report that his stepdaughter, L. H., had been raped.
When police arrived at Kennedy’s home between 9:20 and
9:30 a.m., they found L. H. on her bed, wearing a T-shirt
and wrapped in a bloody blanket. She was bleeding pro-
fusely from the vaginal area. Kennedy told police he had
carried her from the yard to the bathtub and then to the
bed. Once in the bedroom, Kennedy had used a basin of
water and a cloth to wipe blood from the victim.

L. H. was transported to the Children’s Hospital. An
expert in pediatric forensic medicine testified that L. H's
injuries were the most severe he had seen from a sexual
assault in his four years of practice. A laceration to the
left wall of the vagina had separated her cervix from the
back of her vagina, causing her rectum to protrude into
the vaginal structure. Her entire perineum was torn from
the posterior fourchette to the anus. The injuries required
emergency surgery.

At the scene of the crime, at the hospital, and in
the first weeks that followed, both L. H. and Kennedy
maintained in their accounts to investigators that L. H.
had been raped by two neighborhood boys. L. H. was
interviewed several days after the rape by a psychologist.
She told the psychologist that she had been playing in
the garage when a boy came over and asked her about
Girl Scout cookies she was selling; then that the boy
“pulled her by the legs to the backyard,” where he placed
his hand over her mouth, “pulled down her shorts,” and
raped her.

Eight days after the crime, and despite L. H's insis-
tence that Kennedy was not the offender, Kennedy was
arrested for the rape. The state’s investigation had drawn
the accuracy of Kennedy and L. H's story into question.
Police found that Kennedy made two telephone calls on
the morning of the rape. Sometime before 6:15 a.m.,
Kennedy called his employer and left a message that he
was unavailable to work that day. Kennedy called back
between 6:30 and 7:30 a.m. to ask a colleague how to
get blood out of a white carpet because his daughter had
“just become a young lady.” At 7:37 a.m., Kennedy called
B & B Carpet Cleaning and requested urgent assistance in
removing bloodstains from a carpet. Kennedy did not call
911 until about an hour and a half later.

About a month after Kennedy's arrest, L. H. was
removed from the custody of her mother, who had main-
tained until that point that Kennedy was not involved in
the rape. On June 22, 1998, L. H. was returned home and
told her mother for the first time that Kennedy had raped
her. And on December 16, 1999, about 21 months after
the rape, L. H. recorded her accusation in a videotaped
interview with the Child Advocacy Center.

The state charged Kennedy with aggravated rape of a
child under La. Stat. Ann. § 14:42 (West 1997 and Supp.
1998) and sought the death penalty.*

The trial began in August 2003. L. H. was then 13
years old. She testified that she “woke up one morning
and Patrick was on top of her.” She remembered Kennedy
bringing her “a cup of orange juice and pills chopped up
in it” after the rape and overhearing him on the telephone
saying she had become a “young lady.” L. H. acknowl-
edged that she had accused two neighborhood boys but
testified Kennedy told her to say this and that it was
untrue.

*According to the statute, “aggravated” applies to anal or vaginal
rape without the consent of the victim—when it's committed
under any of 10 aggravating circumstances, one of which is when
the victim was under 12 years of age at the time of the rape. The
penalty for aggravated rape is life in prison at hard labor without
parole, probation, or suspension of sentence. But, if the victim is
under 12, the prosecutor asks for the death penalty: “The offender
shall be punished by death or life imprisonment at hard labor
without benefit of parole, probation, or suspension of sentence,
in accordance with the determination of the jury.”
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After the jury found Kennedy guilty of aggravated rape,
the penalty phase ensued. The jury unanimously deter-
mined that Kennedy should be sentenced to death. The
Louisiana Supreme Court affirmed. We granted certiorari.

OPINION

The Eighth Amendment’s protection against excessive
or cruel and unusual punishments flows from the basic
precept of justice that punishment for a crime should be
graduated and proportioned to the offense. Whether this
requirement has been fulfilled is determined not by the
standards that prevailed when the Eighth Amendment was
adopted in 1791 but by the norms that currently prevail.
The Amendment draws its meaning from the evolving
standards of decency that mark the progress of a maturing
society.

Capital punishment must be limited to those offend-
ers who commit a narrow category of the most serious
crimes and whose extreme culpability makes them the
most deserving of execution. In these cases the Court has
been guided by objective indicia of society’s standards,
as expressed in legislative enactments and state practice
with respect to executions. Whether the death penalty is
disproportionate to the crime committed depends as well
upon the standards elaborated by controlling precedents
and by the Court’s own understanding and interpretation
of the Eighth Amendment’s text, history, meaning, and
purpose.

The evidence of a national consensus with respect to
the death penalty for child rapists, as with respect to juve-
niles, mentally retarded offenders, and vicarious felony
murderers, shows divided opinion but, on balance, an
opinion against it. Thirty-seven jurisdictions—36 States
plus the Federal Government—have the death penalty.
Only six of those jurisdictions authorize the death penalty
for rape of a child. Though our review of national consen-
sus is not confined to tallying the number of States with
applicable death penalty legislation, it is of significance
that, in 45 jurisdictions, Kennedy could not be executed
for child rape of any kind.

There are measures of consensus other than legis-
lation. Statistics about the number of executions may
inform the consideration whether capital punishment for
the crime of child rape is regarded as unacceptable in our
society. These statistics confirm our determination from
our review of state statutes that there is a social consen-
sus against the death penalty for the crime of child rape.
Louisiana is the only State since 1964 that has sentenced
an individual to death for the crime of child rape; and
Kennedy and Richard Davis, who was convicted and
sentenced to death for the aggravated rape of a 5-year-old
child by a Louisiana jury in December 2007, are the only
two individuals now on death row in the United States
for a nonhomicide offense. After reviewing the authorities
informed by contemporary norms, including the history
of the death penalty for this and other nonhomicide
crimes, current state statutes and new enactments, and the

number of executions since 1964, we conclude there is
a national consensus against capital punishment for the
crime of child rape.

Objective evidence of contemporary values as it
relates to punishment for child rape is entitled to great
weight, but it does not end our inquiry. It is for us ulti-
mately to judge whether the Eighth Amendment permits
imposition of the death penalty. We turn, then, to the
resolution of the question before us, which is informed
by our precedents and our own understanding of the
Constitution and the rights it secures.

It must be acknowledged that there are moral
grounds to question a rule barring capital punishment
for a crime against an individual that did not result in
death. These facts illustrate the point. Here the victim'’s
fright, the sense of betrayal, and the nature of her injuries
caused more prolonged physical and mental suffering
than, say, a sudden killing by an unseen assassin. The
attack was not just on her but on her childhood. Rape
has a permanent psychological, emotional, and some-
times physical impact on the child. We cannot dismiss
the years of long anguish that must be endured by the
victim of child rape.

It does not follow, though, that capital punish-
ment is a proportionate penalty for the crime. The
constitutional prohibition against excessive or cruel and
unusual punishments mandates that the State’s power
to punish be exercised within the limits of civilized
standards. Evolving standards of decency that mark the
progress of a maturing society counsel us to be most
hesitant before interpreting the Eighth Amendment to
allow the extension of the death penalty, a hesitation
that has special force where no life was taken in the
commission of the crime.

It is an established principle that decency, in its
essence, presumes respect for the individual and thus
moderation or restraint in the application of capital
punishment. We do not discount the seriousness of rape
as a crime. It is highly reprehensible, both in a moral
sense and in its almost total contempt for the personal
integrity and autonomy of the female victim. Short of
homicide, it is the ultimate violation of self. But the
murderer kills; the rapist, if no more than that, does not.
We have the abiding conviction that the death penalty,
which is unique in its severity and irrevocability, is an
excessive penalty for the rapist who, as such, does not
take human life.

Consistent with evolving standards of decency and
the teachings of our precedents we conclude that, in
determining whether the death penalty is excessive, there
is a distinction between intentional first-degree murder on
the one hand and nonhomicide crimes against individual
persons, even including child rape, on the other. The latter
crimes may be devastating in their harm, as here, but in
terms of moral depravity and of the injury to the person
and to the public, they cannot be compared to murder in
their severity and irrevocability.



The judgment of the Supreme Court of Louisiana
upholding the capital sentence is reversed. This case is
remanded for further proceedings not inconsistent with
this opinion.

It is so ordered.

DISSENT

ALITO, J., joined by ROBERTS, CJ., SCALIA and
THOMAS JJ.

The Court today holds that the Eighth Amendment cat-
egorically prohibits the imposition of the death penalty
for the crime of raping a child. This is so, according to
the Court, no matter how young the child, no matter
how many times the child is raped, no matter how many
children the perpetrator rapes, no matter how sadistic the
crime, no matter how much physical or psychological
trauma is inflicted, and no matter how heinous the perpe-
trator’s prior criminal record may be. The Court provides
two reasons for this sweeping conclusion: First, the Court
claims to have identified “a national consensus” that the
death penalty is never acceptable for the rape of a child;
second, the Court concludes, based on its “independent
judgment,” that imposing the death penalty for child rape
is inconsistent with “the evolving standards of decency
that mark the progress of a maturing society.” Because nei-
ther of these justifications is sound, I respectfully dissent.

I turn first to the Court’s claim that there is “a
national consensus” that it is never acceptable to impose
the death penalty for the rape of a child. I believe that the
“objective indicia” of our society’s “evolving standards of
decency” can be fairly summarized as follows. Neither
Congress nor juries have done anything that can plausibly
be interpreted as evidencing the “national consensus” that
the Court perceives. State legislatures, for more than 30
years, have operated under the ominous shadow of the
Coker [cruel and unusual punishment to execute a man
for raping an adult woman| and thus have not been free
to express their own understanding of our society’s stan-
dards of decency. And in the months following our grant
of certiorari in this case, state legislatures have had an
additional reason to pause. Yet despite the inhibiting legal
atmosphere that has prevailed since 1977, six States have
recently enacted new, targeted child-rape laws.

The Court is willing to block the potential emergence
of a national consensus in favor of permitting the death
penalty for child rape because, in the end, what matters is
the Court’s “own judgment” regarding “the acceptability
of the death penalty.” The Court’s final—and, it appears,
principal—justification for its holding is that murder, the
only crime for which defendants have been executed since
this Court’s 1976 death penalty decisions, is unique in
its moral depravity and in the severity of the injury that
it inflicts on the victim and the public. Is it really true
that every person who is convicted of capital murder and
sentenced to death is more morally depraved than every
child rapist? Consider the following two cases. In the first,
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a defendant robs a convenience store and watches as his
accomplice shoots the store owner. The defendant acts
recklessly, but was not the triggerman and did not intend
the killing. In the second case, a previously convicted child
rapist kidnaps, repeatedly rapes, and tortures multiple
child victims. Is it clear that the first defendant is more
morally depraved than the second?

I have little doubt that, in the eyes of ordinary
Americans, the very worst child rapists—predators who
seek out and inflict serious physical and emotional injury
on defenseless young children—are the epitome of moral
depravity.

With respect to the question of the harm caused by
the rape of child in relation to the harm caused by murder,
it is certainly true that the loss of human life represents a
unique harm, but that does not explain why other griev-
ous harms are insufficient to permit a death sentence. The
rape of any victim inflicts great injury, and some victims
are so grievously injured physically or psychologically that
life is beyond repair. The immaturity and vulnerability of
a child, both physically and psychologically, adds a dev-
astating dimension to rape that is not present when an
adult is raped. Long-term studies show that sexual abuse
is grossly intrusive in the lives of children and is harm-
ful to their normal psychological, emotional and sexual
development in ways which no just or humane society
can tolerate.

The harm that is caused to the victims and to soci-
ety at large by the worst child rapists is grave. It is the
judgment of the Louisiana lawmakers and those in an
increasing number of other States that these harms jus-
tify the death penalty. The Court provides no cogent
explanation why this legislative judgment should be
overridden. Conclusory references to “decency,” “modera-
tion,” “restraint,” “full progress,” and “moral judgment”
are not enough.

The party attacking the constitutionality of a state
statute bears the “heavy burden” of establishing that the
law is unconstitutional. That burden has not been dis-
charged here, and I would therefore affirm the decision of
the Louisiana Supreme Court.

QUESTIONS

1. According to the Court, why is death a proportion-
ate penalty for child rape? Do you agree? Explain
your reasons.

2. Who should make the decision as to what is
the appropriate penalty for crimes? Courts?
Legislatures? Juries? Defend your answer.

3. Indeciding whether the death penalty for child rape
is cruel and unusual, is it relevant that Louisiana is
the only state that punishes child rape with death?

4. According to the Court, some crimes are worse than
death. Do you agree? Is child rape one of them?
Why? Why not?
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The death penalty is disproportionate even for some murders. Let's look at two
kinds: mentally retarded persons and juveniles who murder.

The Death Penalty for Mentally Retarded Murderers

Thirty-five mentally retarded persons were executed between 1976 when the death pen-
alty was reinstated and 2001 (Human Rights Watch 2002). The American Association
on Mental Retardation (AAMR) includes three elements in its definition of mental
retardation:

The person has substantial intellectual impairment.
That impairment impacts the everyday life of the mentally retarded individual.

Retardation is present at birth or during childhood. (Atkins v. Virginia 2002, 308)

In Atkins v. Virginia (2002), the U.S. Supreme Court ruled that executing anyone
who proved the three elements in the AAMR definition applied to them violated the
ban on cruel and unusual punishment. The decision grew out of a grisly case. On
August 16, 1996, Daryl Atkins and William Jones were drinking alcohol and smoking
“pot.” At about midnight, they drove to a convenience store to rob a customer. They
picked Eric Nesbitt, an airman from Langley Air Force Base, abducted him, took him
in their pickup truck to an ATM machine, and forced him to withdraw $200. Then,
they drove him to a deserted area. Ignoring his pleas not to hurt him, they ordered
Nesbitt to get out of the car. Nesbitt took only a few steps when (according to Jones,
who made a deal with prosecutors to testify against Atkins in exchange for a life instead
of a death sentence), Atkins fired eight shots into Nesbitt's thorax, chest, abdomen,
arms, and legs (338).

The jury convicted Atkins of capital murder. At the penalty phase of Atkins’ trial,
the jury heard evidence about his 16 prior felony convictions, including robbery,
attempted robbery, abduction, use of a firearm, and maiming. He hit one victim over
the head with a beer bottle; “slapped a gun across another victim's face, clubbed her
in the head with it, knocked her to the ground, and then helped her up, only to shoot
her in the stomach” (339).

The jury also heard evidence about Atkins’ mental retardation. After interviewing
people who knew Atkins, reviewing school and court records, and administering a
standard intelligence test, which revealed Atkins had an IQ of 59, Dr. Evan Nelson,
a forensic psychologist concluded that Atkins was “mildly mentally retarded.”
According to Nelson, mental retardation is rare (about 1 percent of the population);
it would automatically qualify Atkins for Social Security disability income; and
that “of the over 40 capital defendants that he had evaluated, Atkins was only the
second” who “met the criteria for mental retardation.” Nelson also testified that “in
his opinion, Atkins’ limited intellect had been a consistent feature throughout his
life, and that his 1Q score of 59 is not an ‘aberration, malingered result, or invalid
test score’” (309).

In reversing the death sentence, the U.S. Supreme Court based its decision on a
change in public opinion since its 1989 decision that it’s not cruel and unusual punish-
ment to execute retarded offenders (Penry v. Lynaugh 1989). How did the Court measure
this change in public opinion? First, since 1989, 19 states and the federal government
had passed statutes banning the execution of mentally retarded offenders (Atkins v.
Virginia 2002, 314). Second, it's not just the number of bans that’s significant, it's “the
consistency of the direction of the change”:
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Given the well-known fact that anticrime legislation is far more popular than
legislation providing protections for persons guilty of violent crime, the large
number of States prohibiting the execution of mentally retarded persons (and
the complete absence of States passing legislation reinstating the power to
conduct such executions) provides powerful evidence that today our society
views mentally retarded offenders as categorically less culpable than the average
criminal.

The evidence carries even greater force when it is noted that the legislatures that
have addressed the issue have voted overwhelmingly in favor of the prohibition.

Moreover, even in those States that allow the execution of mentally retarded
offenders, the practice is uncommon. Some states, for example New Hampshire and
New Jersey, continue to authorize executions, but none have been carried out in
decades. Thus there is little need to pursue legislation barring the execution of the
mentally retarded in those States.

And it appears that even among those States that regularly execute offenders
and that have no prohibition with regard to the mentally retarded, only five have
executed offenders possessing a known IQ less than 70 since we decided Penry. The
practice, therefore, has become truly unusual, and it is fair to say that a national
consensus has developed against it. (315-16)

Third, executing retarded offenders doesn't serve the main purposes for having death
sentences: retribution and deterrence. Mentally retarded offenders aren’t as blameworthy
or as subject to deterrence as people with normal intelligence because of their “dimin-
ished capacity to understand and process information, to learn from experience, to
engage in logical reasoning, or to control their impulses” (319-20).

The Death Penalty for Juvenile Murderers

The execution of juveniles began in 1642, when Plymouth Colony hanged 16-year-old
Thomas Graunger for bestiality with a cow and a horse (Rimer and Bonner 2000).
It continued at a rate of about one a year until Oklahoma executed Scott Hain on
April 3, 2003, after the U.S. Supreme Court refused to hear his appeal. Hain and a
21-year-old acquaintance killed two people in the course of a carjacking and robbery.
He was a “deeply troubled” 17-year-old kid who dropped out of the seventh grade
after repeating the sixth grade three times. As a teenager, Scott’s father got him a job
in a warehouse so he could steal stuff and give it to his father, who sold it. At the time
of the carjacking murders, Scott was living on the street in Tulsa, drinking, and using
other drugs daily, but he’d never committed a violent crime (Greenhouse 2003, A18).

Just a few months before the U.S. Supreme Court refused to hear Scott Hain's case,
four Supreme Court justices (John Paul Stevens, David Souter, Ruth Bader Ginsburg,
and Stephen Breyer) had called the death penalty for juveniles a “shameful practice,”
adding that “the practice of executing such offenders is a relic of the past and is incon-
sistent with the evolving standards of decency in a civilized society” (Greenhouse
2003, A18).

In Trop v. Dulles (1958), the Court first adopted the “evolving standards” test to
decide whether sentences run afoul of the Eighth Amendment ban on “cruel and
unusual punishments.” In 1944, U.S. Army private Albert Trop escaped from a military
stockade at Casablanca, Morocco, following his confinement for a disciplinary viola-
tion. The next day, Trop willingly surrendered. A general court martial convicted Trop of
desertion and sentenced him to three years at hard labor, loss of all pay and allowances,
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and a dishonorable discharge. In 1952, Trop applied for a passport. His application
was rejected on the ground that he had lost his citizenship due to his conviction and
dishonorable discharge for wartime desertion. The Court decided the punishment was
“cruel and unusual.” Why? Because “the words of the Amendment are not precise, and
their scope is not static. The Amendment must draw its meaning from the evolving
standards of decency that mark the progress of a maturing society” (100-01).

The Court applied the “evolving standards of decency” approach in Thompson v.
Oklahoma (1988) to ban the execution of juveniles under 16. But the next year, in
Stanford v. Kentucky (1989), the Court ruled that executing juveniles between 16 and
18 didn't offend “evolving standards of decency.” (After serving 14 years on death row,
Stanford was granted clemency in 2003 and is now serving a life sentence.)

In 2005, the Court decided whether standards of decency had evolved enough since
1989 to be offended by executing Christopher Simmons for a carjacking murder he
committed when he was 17 (Roper v. Simmons 2005). By a vote of 5-4, the U.S. Supreme
Court held that the Eighth and Fourteenth Amendments forbid the execution of offend-
ers who were under the age of 18 when they committed their crimes. According to Justice
Kennedy:

When a juvenile offender commits a heinous crime, the State can exact forfeiture
of some of the most basic liberties, but the State cannot extinguish his life and his
potential to attain a mature understanding of his own humanity. (554)

The Court relied on “the evolving standards of decency that mark the progress of
a maturing society” (561) to determine which punishments are so disproportionate as
to be cruel and unusual. The Court argued that the majority of states’ rejection of the
death penalty for juveniles; its infrequent use in the states that retain the penalty; and the
trend toward its abolition show that there’s a national consensus against it. The Court
determined that today our society views juveniles as categorically less culpable than the
average criminal.

Justice Stevens, joined by Justice Ginsburg, wrote in a concurring opinion, that
“if the meaning of . . . [the Eighth] Amendment had been frozen when it was origi-
nally drafted, it would impose no impediment to the execution of 7-year-old children
today” (587).

Justice Scalia, joined by Justice Thomas and Chief Justice Rehnquist, dissented.
Justice Scalia maintained that the Court improperly substituted its own judgment
for the state legislature’s. He criticized the majority for counting non-death pen-
alty states toward a national consensus against juvenile executions. Scalia also
objected to the Court’s use of international law to support its opinion, claiming
that “Acknowledgement of foreign approval has no place in the legal opinion of this
Court . . ." (628).

Sentences of Imprisonment

The consensus that the ban on cruel and unusual punishment includes a propor-
tionality requirement in capital punishment does not extend to prison sentences. The
important case of Solem v. Helm (1983) revealed that the U.S. Supreme Court was
deeply divided over whether the principle of proportionality applied to sentences of
imprisonment. The case involved Jerry Helm, whom South Dakota had convicted of
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six nonviolent felonies by 1975. The crimes included three third-degree burglaries,
one in 1964, one in 1966, and one in 1969; obtaining money under false pretenses
in 1972; committing grand larceny in 1973; and “third-offense driving while intoxi-
cated” in 1975. A bare majority of five in the U.S. Supreme Court held that “a criminal
sentence must be proportionate to the crime for which the defendant has been
convicted” (290).

The split over the constitutional status of proportionality in prison sentences
was revealed again when the constitutionality of three-strikes-and-you're-out laws
reached the Court in 2003. Before we look at the Court’s division, let’s put three-
strikes laws in some perspective. Three-strikes laws are supposed to make sure that
offenders who are convicted of a third felony get locked up for a very long time
(sometimes for life). The laws are controversial, and they generate passions on both
sides. Supporters claim that the laws “help restore the credibility of the criminal
justice system and will deter crime.” Opponents believe the harsh penalties won't
have much effect on crime, and they’ll cost states more than they can afford to pay
(Turner et al. 1995, 75).

Despite controversy, three-strikes laws are popular and widespread. Twenty-four
states have passed three-strikes laws (Shepherd 2002). California’s law, the toughest
in the nation, includes a 25-year-to-life sentence if you're “out” on a third strike. The
law passed in 1994, after the kidnapping, brutal sexual assault, and murder of 12-year-
old Polly Klaas in 1993 (Ainsworth 2004, 1; Shepherd 2002, 161). A bearded stranger
broke into Polly Klaas's home in Petaluma, California, and kidnapped her. He left
behind two other girls bound and gagged. Polly’s mother was asleep in the next room.
Nine weeks later, after a fruitless search by hundreds of police officers and volunteers,
a repeat offender, Richard Allen Davis, was arrested, and, in 1996, convicted and sen-
tenced to death.

Liberals and conservatives, Democrats and Republicans, and the public all jumped
on the three-strikes bandwagon, taking it for granted these laws were a good idea. Why
were they popular? Here are three reasons:

They addressed the public’s dissatisfaction with the criminal justice system.

2. They promised a simple solution to a complex problem—the “panacea
phenomenon.”

3. The use of the catchy phrase “three strikes and you're out” was appealing; it put
old habitual offender statute ideas into the language of modern baseball. (Benekos
and Merlo 1995, 3; Turner et al. 1995)

What effects have three-strikes laws had? Everybody agrees that they incapacitate
second- and third-strikers while they're locked up. But incapacitate them from doing
what? Some critics argue that most strikers are already past the age of high offending.
Most of the debate centers on deterrence: Do the laws prevent criminals from commit-
ting further crimes? The conclusions, based on empirical research, are decidedly mixed:
three-strikes laws deter crime; three-strikes laws have no effect on crime; three-strikes laws
increase crime.

Whatever the effectiveness of three-strikes laws may be, the U.S. Supreme Court has
ruled they're constitutional, even if the justices can't agree on the reasons. This is clear
from the Court’s 5-4 decision in Ewing v. California, upholding the constitutionality of
California’s three-strikes law.



68 | CHAPTER 2 - Constitutional Limits on Criminal Law
In Ewing v. California, the Court upheld the

constitutionality of California’s three-strikes law.

CASE Is 25 Years to Life in Prison

Disproportionate to Grand Theft?

Ewing v. California
538 U.S. 11 (2003)

HISTORY

Gary Ewing was convicted in a California trial court of
felony grand theft and sentenced to 25 years to life under
that state’s three-strikes law. The California Court of
Appeal, Second Appellate District, affirmed the sentence,
and the State Supreme Court denied review. Certiorari was
granted. The Supreme Court held that the sentence did
not violate the Eighth Amendment’s prohibition against
cruel and unusual punishment.

O'CONNOR, J., joined by REHNQUIST, CJ., and SCALIA,
KENNEDY, and THOMAS, JJ.

FACTS

On parole from a nine-year prison term, petitioner Gary
Ewing walked into the pro shop of the El Segundo Golf
Course, in Los Angeles County, on March 12, 2000. He
walked out with three golf clubs, priced at $399 apiece,
concealed in his pants leg. A shop employee, whose sus-
picions were aroused when he observed Ewing limp out
of the pro shop, telephoned the police. The police appre-
hended Ewing in the parking lot.

Ewing is no stranger to the criminal justice system.
In 1984, at the age of 22, he pleaded guilty to theft. The
court sentenced him to six months in jail (suspended),
three years’ probation, and a $300 fine. In 1988, he was
convicted of felony grand theft auto and sentenced to one
year in jail and three years’ probation. After Ewing com-
pleted probation, however, the sentencing court reduced
the crime to a misdemeanor, permitted Ewing to withdraw
his guilty plea, and dismissed the case.

In 1990, he was convicted of petty theft with a prior
and sentenced to 60 days in the county jail and three years’
probation. In 1992, Ewing was convicted of battery and
sentenced to 30 days in the county jail and two years’ sum-
mary probation. One month later, he was convicted of theft
and sentenced to ten days in the county jail and 12 months’
probation. In January 1993, Ewing was convicted of burglary
and sentenced to 60 days in the county jail and one year's
summary probation. In February 1993, he was convicted of
possessing drug paraphernalia and sentenced to six months
in the county jail and three years’ probation. In July 1993, he
was convicted of appropriating lost property and sentenced

to ten days in the county jail and two years’ summary pro-
bation. In September 1993, he was convicted of unlawfully
possessing a firearm and trespassing and sentenced to 30
days in the county jail and one year’s probation.

In October and November 1993, Ewing commit-
ted three burglaries and one robbery at a Long Beach,
California, apartment complex over a five-week period.
He awakened one of his victims, asleep on her living room
sofa, as he tried to disconnect her video cassette recorder
from the television in that room. When she screamed,
Ewing ran out the front door. On another occasion, Ewing
accosted a victim in the mailroom of the apartment com-
plex. Ewing claimed to have a gun and ordered the victim
to hand over his wallet. When the victim resisted, Ewing
produced a knife and forced the victim back to the apart-
ment itself. While Ewing rifled through the bedroom,
the victim fled the apartment screaming for help. Ewing
absconded with the victim’s money and credit cards.

On December 9, 1993, Ewing was arrested on the
premises of the apartment complex for trespassing and
lying to a police officer. The knife used in the robbery and
a glass cocaine pipe were later found in the back seat of
the patrol car used to transport Ewing to the police station.
A jury convicted Ewing of first-degree robbery and three
counts of residential burglary. Sentenced to nine years and
eight months in prison, Ewing was paroled in 1999.

Only ten months later, Ewing stole the golf clubs at
issue in this case. He was charged with, and ultimately
convicted of, one count of felony grand theft of personal
property in excess of $400. As required by the three-strikes
law, the prosecutor formally alleged, and the trial court
later found, that Ewing had been convicted previously of
four serious or violent felonies for the three burglaries and
the robbery in the Long Beach apartment complex.

As a newly convicted felon with two or more “seri-
ous” or “violent” felony convictions in his past, Ewing was
sentenced under the three-strikes law to 25 years to life.

OPINION

When the California Legislature enacted the three-strikes
law, it made a judgment that protecting the public safety
requires incapacitating criminals who have already been
convicted of at least one serious or violent crime. Nothing
in the Eighth Amendment prohibits California from
making that choice. To be sure, California’s three-strikes
law has sparked controversy. Critics have doubted the



law’s wisdom, cost-efficiency, and effectiveness in reach-
ing its goals.

This criticism is appropriately directed at the legislature,
which has primary responsibility for making the difficult
policy choices that underlie any criminal sentencing scheme.
We do not sit as a “superlegislature” to second-guess these
policy choices. It is enough that the State of California has
a reasonable basis for believing that dramatically enhanced
sentences for habitual felons advances the goals of its crimi-
nal justice system in any substantial way.

Against this backdrop, we consider Ewing’s claim that
his three strikes sentence of 25 years to life is unconsti-
tutionally disproportionate to his offense of shoplifting
three golf clubs. Ewing’s sentence is justified by the State’s
public-safety interest in incapacitating and deterring recid-
ivist felons, and amply supported by his own long, serious
criminal record. To be sure, Ewing’s sentence is a long
one. But it reflects a rational legislative judgment, entitled
to deference, that offenders who have committed serious
or violent felonies and who continue to commit felonies
must be incapacitated. The State of California was entitled
to place upon Ewing the onus of one who is simply
unable to bring his conduct within the social norms pre-
scribed by the criminal law of the State.

We hold that Ewing's sentence of 25 years to life
in prison, imposed for the offense of felony grand theft
under the three-strikes law, is not grossly disproportionate
and therefore does not violate the Eighth Amendment’s
prohibition on cruel and unusual punishments. The judg-
ment of the California Court of Appeal is affirmed.

It is so ordered.

CONCURRING OPINION

SCALIA, J. concurring in the judgment.

The Eighth Amendment’s prohibition of cruel and unusual
punishments was aimed at excluding only certain modes of
punishment, and was not a guarantee against disproportion-
ate sentences. Because I agree that petitioner’s sentence does
not violate the Eighth Amendment’s prohibition against
cruel and unusual punishments, I concur in the judgment.

CONCURRING OPINION

THOMAS, J. concurring in the judgment.

In my view, the Cruel and Unusual Punishments Clause of
the Eighth Amendment contains no proportionality princi-
ple. Because the plurality concludes that petitioner’s sentence
does not violate the Eighth Amendment’s prohibition on
cruel and unusual punishments, I concur in the judgment.

DISSENT

BREYER, J., joined by STEVENS, SOUTER, AND
GINSBURG, JJ.

A comparison of Ewing’s sentence with other sentences
requires answers to two questions. First, how would other
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jurisdictions (or California at other times, i.e., without
the three-strikes penalty) punish the same offense con-
duct? Second, upon what other conduct would other
jurisdictions (or California) impose the same prison
term? Moreover, since hypothetical punishment is beside
the point, the relevant prison time, for comparative pur-
poses, is real prison time, i.e., the time that an offender
must actually serve. Sentencing statutes often shed little
light upon real prison time. That is because sentencing
laws normally set maximum sentences, giving the sen-
tencing judge discretion to choose an actual sentence
within a broad range, and because many States provide
good-time credits and parole, often permitting release
after, say, one-third of the sentence has been served.
Nonetheless, Ewing's sentence, comparatively speaking,
is extreme.

As to California itself, we know the following: First,
between the end of World War II and 1994 (when
California enacted the three-strikes law), no one like
Ewing could have served more than ten years in prison.
We know that for certain because the maximum sentence
for Ewing’s crime of conviction, grand theft, was for most
of that period ten years. From 1976 to 1994 (and cur-
rently, absent application of the three-strikes penalty),
a Ewing-type offender would have received a maximum
sentence of four years. And we know that California’s
“habitual offender” laws did not apply to grand theft. We
also know that the time that any offender actually served
was likely far less than ten years. This is because statistical
data show that the median time actually served for grand
theft (other than auto theft) was about two years, and 90
percent of all those convicted of that crime served less
than three or four years.

Second, statistics suggest that recidivists of all sorts
convicted during that same time period in California
served a small fraction of Ewing's real-time sentence. On
average, recidivists served three to four additional (recid-
ivist-related) years in prison, with 90 percent serving less
than an additional real seven to eight years.

Third, we know that California has reserved, and
still reserves, Ewing-type prison time, i.e., at least 25 real
years in prison, for criminals convicted of crimes far worse
than was Ewing's. Statistics for the years 1945 to 1981, for
example, indicate that typical (nonrecidivist) male first-
degree murderers served between 10 and 15 real years in
prison, with 90 percent of all such murderers serving less
than 20 real years. Moreover, California, which has moved
toward a real-time sentencing system (where the statutory
punishment approximates the time served), still punishes
far less harshly those who have engaged in far more seri-
ous conduct. It imposes, for example, upon nonrecidivists
guilty of arson causing great bodily injury a maximum
sentence of 9 years in prison; it imposes upon those guilty
of voluntary manslaughter a maximum sentence of 11
years. It reserves the sentence that it here imposes upon
(former-burglar-now-golf-club-thief) Ewing for nonrecidi-
vist, first-degree murderers.
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As to other jurisdictions, we know the following: The
United States, bound by the federal Sentencing Guidelines,
would impose upon a recidivist, such as Ewing, a sentence
that, in any ordinary case, would not exceed 18 months in
prison. The Guidelines reserve a Ewing-type sentence for
Ewing-type recidivists who currently commit murder, rob-
bery (involving the discharge of a firearm, serious bodily
injury, and about $1 million), drug offenses involving
more than, for example, 20 pounds of heroin, aggravated
theft of more than $100 million, and other similar offenses.
The Guidelines reserve 10 years of real prison time (with
good time)—Tless than 40 percent of Ewing'’s sentence—for
Ewing-type recidivists who go on to commit, for instance,
voluntary manslaughter, aggravated assault with a firearm
(causing serious bodily injury and motivated by money),
kidnapping, residential burglary involving more than $5
million, drug offenses involving at least one pound of
cocaine, and other similar offenses. Ewing also would not
have been subject to the federal three-strikes law, for which
grand theft is not a triggering offense.

Justice SCALIA and Justice THOMAS argue that we
should not review for gross disproportionality a sentence
to a term of years. Otherwise, we make it too difficult for
legislators and sentencing judges to determine just when
their sentencing laws and practices pass constitutional
muster. I concede that a bright-line rule would give legisla-
tors and sentencing judges more guidance. But application
of the Eighth Amendment to a sentence of a term of
years requires a case-by-case approach. And, in my view,
like that of the plurality, meaningful enforcement of the
Eighth Amendment demands that application—even if
only at sentencing’s outer bounds.

A case-by-case approach can nonetheless offer guid-
ance through example. Ewing's sentence is, at a minimum,

two to three times the length of sentences that other
jurisdictions would impose in similar circumstances. That
sentence itself is sufficiently long to require a typical
offender to spend virtually all the remainder of his active
life in prison. These and the other factors that I have dis-
cussed, along with the questions that I have asked along
the way, should help to identify “gross disproportionality”
in a fairly objective way—at the outer bounds of sentencing.
In sum, even if I accept for present purposes the
plurality’s analytical framework, Ewing's sentence (life
imprisonment with a minimum term of 25 years) is grossly
disproportionate to the triggering offense conduct—steal-
ing three golf clubs—Ewing's recidivism notwithstanding.
For these reasons, I dissent.

QUESTIONS

1. List Gary Ewing's crimes, and match them to the
three-strikes law.

2. Define “proportionality” as the plurality opinion
defines it. Summarize how the majority applies
proportionality to Ewing’s sentence. How does
Justice Scalia define “proportionality,” and how
does his application of it to the facts differ from
the majority’s? Summarize how the dissent applies
the principle of proportionality to the facts of the
case.

3. In your opinion, was Ewing’s punishment propor-
tional to the crime? Back up your answer with the
facts of the case and the arguments in the opinions.

4. IfJustice Thomas is right that the Eighth Amendment
contains no proportionality principle, what is cruel
and unusual punishment?

Three-strikes laws are an example of one kind of sentencing scheme in the United
States—mandatory minimum sentences. Mandatory minimum sentencing laws require
judges to impose a nondiscretionary minimum amount of prison time that all offend-
ers have to serve. Mandatory minimum sentences promise offenders that “If you do the
crime, you will do the time.” Mandatory minimum sentences are old, and the list of
them is long (the U.S. Code includes at least 100). By 1991, 46 states and the federal
government had enacted mandatory minimum sentences. But the main targets are drug
offenses, violent crimes, and crimes committed with weapons (Wallace 1993).

Mandatory minimum sentences are the more rigid form of the broad scheme of
fixed (determinate) sentences (Chapter 1). This scheme, which fixes or determines
sentence length according to the seriousness of the crime, places sentencing authority
in legislatures. The less extreme form of fixed sentencing is sentencing guidelines. In
sentencing guidelines, a commission establishes a narrow range of penalties, and judges
are supposed to choose a specific sentence within that range. The guideline sentence
depends on a combination of the seriousness of the crime and the prior criminal record
of the offender. If the judge sentences above or below the range, she has to back up her
reasons (from a list prescribed in the guidelines) for the “departure” in writing.
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Until 2000, the guidelines and mandatory forms of fixed sentencing created only pos-
sible cruel and unusual punishment problems. Beyond that, the U.S. Supreme Court
took a hands-off approach to sentencing procedures, leaving it up to state legislatures
and judges to share sentencing authority and administration without interference from
the Court. Then came Apprendi v. New Jersey (2000), called by two authorities (Dressler
and Michaels 2006) “the first in a series of constitutional explosions that have rocked the
world of criminal sentencing and caused fundamental alterations” in federal and state
sentencing systems (366). (See Table 2.1 for some of the leading cases.)

Charles C. Apprendi Jr. fired several .22-caliber bullets into a Black family’s home;
the family had recently moved into a previously all-White neighborhood in Vineland,
New Jersey. Apprendi was promptly arrested and admitted that he was the shooter. Later,
he made a statement—which he soon after retracted—that “even though he did not
know the occupants of the house personally, ‘because they are black in color he does not
want them in the neighborhood’” (469).

Apprendi was convicted of possessing a firearm with an unlawful purpose, a felony
in New Jersey, punishable by five to ten years in prison. New Jersey also has a hate crime
statute providing for an extended punishment of 10 to 20 years if the judge finds by a
preponderance of the evidence that the defendant committed the crime with a “purpose

TABLE 2.1 Major U.S. Supreme Court Trial by Jury Rights Cases

Case Court Decision

1. Apprendiv. New Jersey (2000) 5-4 1. Struck down New Jersey statute authorizing judges to increase
maximum sentence based on facts judge found to be true
by a preponderance of the evidence, but not proof beyond a
reasonable doubt

2. Affirmed judge’s authority to increase maximum based on

prior convictions, or crimes defendants confess to, without jury
finding there were prior convictions or defendants, or that prior
crimes defendants confessed to

2. Blakely v. Washington (2004) 5-4 Struck down Washington state statute that authorized judge to
increase the length of prison time beyond the “standard range”
in the Washington sentencing guidelines based on facts not
proved beyond a reasonable doubt

3. U.S.v. Booker (2005) 5-4 1. Struck down provisions in the U.S. sentencing guidelines,
which allowed judges to increase individual sentences beyond
the “standard range”based on facts not proved beyond a
reasonable doubt to the jury
2. Guidelines are advisory only, but enjoy “a presumption of
reasonableness”

4. Gallv.US. (2007) 7-2 1. Upheld a sentence of 36 months’probation imposed on a
man who pleaded guilty to conspiracy to distribute ecstasy in
the face of a recommended sentence of 30 to 37 months in
prison

2. Federal Appeals Courts may not presume that a sentence falling
outside the range recommended by the Federal Sentencing
Guidelines is unreasonable
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to intimidate an individual or group of individuals because of race, color, gender, handi-
cap, religion, sexual orientation or ethnicity” (469).

Apprendi argued that “racial purpose” was an element of the crime that the state had
to prove beyond a reasonable doubt. New Jersey argued that the legislature had chosen
to make “racial purpose” a sentencing factor. The U.S. Supreme Court (5-4) brought the
Sixth Amendment right to trial by jury into the heart of criminal sentencing procedures
with a sweeping rule:

Other than the fact of prior conviction, any fact that increases the penalty for a crime
beyond the prescribed statutory maximum must be submitted to a jury, and proved
beyond a reasonable doubt. (490, emphasis added)

Between 2000 and 2005, the Supreme Court extended the Apprendi rule. In a series
of 5-4 decisions made up of shifting member majority and dissenting justices, the
Court stirred up uncertainty and anxiety about the effect of the rule on state and federal
proceedings, particularly on the by now firmly established U.S. and state sentencing
guidelines. In Blakely v. Washington (2004) 5-4, the Court struck down a Washington
state statute that allowed judges to increase the length of prison time beyond the “stan-
dard range” prescribed in the Washington sentencing guidelines based on facts not
proven to a jury beyond a reasonable doubt. In that case, after Ralph Blakely’s wife
Yolanda filed for divorce, he abducted her from their orchard home, binding her with
duct tape and forcing her at knifepoint into a wooden box in the bed of his pickup
truck (300).

When the couple’s 13-year-old son Ralphy returned home from school, Blakely
ordered him to follow in another car, threatening to harm Yolanda with a shotgun if
Ralphy didn't do it. Ralphy escaped and sought help when they stopped at a gas sta-
tion; Blakely continued on with Yolanda to a friend’s house in Montana. He was finally
arrested after the friend called the police (300).

The state charged Blakely with first-degree kidnapping, in a plea agreement, then
reduced the charge to second-degree kidnapping involving domestic violence and use of
a firearm. Blakely pleaded guilty, admitting the elements of second-degree kidnapping
and the domestic-violence and firearm allegations, but no other relevant facts.

In Washington, second-degree kidnapping is punishable by up to ten years in prison.
Washington’s sentencing guidelines specify “standard range” of 49 to 53 months for
second-degree kidnapping with a firearm. A judge may impose a sentence above the
standard range if she finds “substantial and compelling reasons justifying an exceptional
sentence.” In a plea agreement, the state recommended a sentence within the standard
range of 49 to 53 months. After hearing Yolanda's description of the kidnapping, the
judge rejected the state’s recommendation and imposed an exceptional sentence of 90
months—37 months beyond the standard maximum. He justified the sentence on the
ground that petitioner had acted with “deliberate cruelty.”

Faced with an unexpected increase of more than three years in his sentence, Blakely
objected. The judge accordingly conducted a three-day bench hearing featuring testi-
mony from Yolanda, Ralphy, a police officer, and medical experts. He concluded that

Blakely used stealth and surprise, and took advantage of the victim’s isolation.
He immediately employed physical violence, restrained the victim with tape, and
threatened her with injury and death to herself and others. He immediately coerced
the victim into providing information by the threatening application of a knife. He
violated a subsisting restraining order. (301)
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The judge adhered to his initial determination of deliberate cruelty. Blakely appealed,
arguing that this sentencing procedure deprived him of his federal constitutional right
to have a jury determine beyond a reasonable doubt all facts legally essential to his
sentence.

In U.S. v. Booker (2005), the Court applied the Apprendi rule to the U.S. sentencing
guidelines. In Justice Stevens’ words, writing for the five-member majority, “there is no
distinction of constitutional significance” between the federal sentencing guidelines and
the Washington sentencing guidelines in Blakely. Therefore, the Court held, judges can’t
increase defendants’ sentence without proving beyond a reasonable doubt to a jury facts
justifying the increase.

That raised a second question: What should be done instead? Four of the five justice
majority would have continued sentencing according to the guidelines, except for cases
that increased sentence lengths. In those cases, the government would have to “prove any
fact that is required to increase a defendant’s sentence under the Guidelines beyond a
reasonable doubt” (284-85).

But, that's not what happened. Justice Ginsburg, one of the five-member majority,
broke with the majority on the remedy to join with the dissent to give them the majority
on the remedy. What remedy? It had two parts:

1. Sentencing guidelines would operate as they did before, but they're now advisory, not
mandatory as they were before Booker. In the remedy majority’s words, the new rule
“requires judges to consider the Guidelines” but they don't have to follow them (259).

2. Sentences are still subject to review by the U.S. Courts of Appeal. When they do,
they have to consider whether the sentence is “unreasonable” in light of the guide-
lines and the general purposes of sentencing under federal law (261).

There was—and still is—much hand-wringing over where the Court is going with
the jury right in sentencing procedures and what implications it has for sentencing guide-
lines under state and federal law. But it's important not to exaggerate the impact of the
Apprendi rule and its impact after Blakely and Booker. Remember, the rule applies only
to cases in which judges increase sentences. According to a U.S. Sentencing Commission
special report on the impact of Booker (2006):

The majority of federal cases continue to be sentenced in conformance with the
sentencing guidelines. National data show that when within-range sentences and
government-sponsored, below-range sentences are combined, the rate of sentencing
in conformance with the sentencing guidelines is 85.9 percent. This conformance
rate remained stable throughout the year that followed Booker. (vi)

Nevertheless, there’s still great concern and uncertainty about what “advisory” and
“unreasonable” mean in the remedy elements of Booker. The Court didn't seem to clear
up very much in our next case excerpt Gall v. United States (2007), the first case applying
the Booker rule. In Gall, the 5-member majority upheld the trial judge’s sentence of Brian
Michael Gall to 36 months’ probation instead of a mandatory prison term. The charge
was conspiracy to sell ecstasy to his fellow students at the University of lowa. The major-
ity found that the U.S. District Court properly fulfilled its obligation to consider seriously
the “advisory” role of the guidelines, before departing from them, and that the Eighth
Circuit Court of Appeals acted “unreasonably” when it remanded the case to the District
Court for resentencing. The dissent disagreed and wondered why the Sixth Amendment
right to trial by jury was oddly absent from the majority’s opinion.
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The next case, Gall v. United States (2007). was the

first case to apply the Booker rule.

CASE Did the Probation Sentence Abuse

the Trial Judge's Discretion?

Gallv. U.S.
552 U.S. ___ (2007)

HISTORY

Brian Michael Gall (hereafter “Petitioner”) was con-
victed, on his guilty plea, in the U.S. District Court for
the Southern District of lowa, of conspiracy to distribute
ecstasy and was sentenced to 36 months of probation.
The government appealed, challenging the sentence. The
Eighth Circuit Court of Appeals remanded for resentenc-
ing. Certiorari was granted.

STEVENS, J., joined by ROBERTS, CJ., and SCALIA,
KENNEDY, SOUTER, GINSBURG, and BREYER, JJ.

FACTS

In February or March 2000, petitioner Brian Gall, a second-
year college student at the University of lowa, was invited
by Luke Rinderknecht to join an ongoing enterprise
distributing a controlled substance popularly known as
“ecstasy.” (Ecstasy is sometimes called “MDMA" because its
scientific name is “methylenedioxymethamphetamine.”)
Gall—who was then a user of ecstasy, cocaine, and mari-
juana—accepted the invitation. During the ensuing seven
months, Gall delivered ecstasy pills, which he received
from Rinderknecht, to other conspirators, who then sold
them to consumers. He netted more than $30,000.

A month or two after joining the conspiracy, Gall
stopped using ecstasy. A few months after that, in
September 2000, he advised Rinderknecht and other co-
conspirators that he was withdrawing from the conspiracy.
He has not sold illegal drugs of any kind since. He has,
in the words of the District Court, “self-rehabilitated.”
He graduated from the University of Iowa in 2002, and
moved first to Arizona, where he obtained a job in the
construction industry, and later to Colorado, where he
earned $18 per hour as a master carpenter. He has not
used any illegal drugs since graduating from college.

After Gall moved to Arizona, he was approached
by federal law enforcement agents who questioned him
about his involvement in the ecstasy distribution con-
spiracy. Gall admitted his limited participation in the
distribution of ecstasy, and the agents took no further
action at that time. On April 28, 2004—approximately a
year and a half after this initial interview, and three and
a half years after Gall withdrew from the conspiracy—an
indictment was returned in the Southern District of lowa

charging him and seven other defendants with partici-
pating in a conspiracy to distribute ecstasy, cocaine, and
marijuana that began in or about May 1996 and contin-
ued through October 30, 2002.

The government has never questioned the truthful-
ness of any of Gall’s earlier statements or contended that
he played any role in, or had any knowledge of, other
aspects of the conspiracy described in the indictment.
When he received notice of the indictment, Gall moved
back to Iowa and surrendered to the authorities. While free
on his own recognizance, Gall started his own business in
the construction industry, primarily engaged in subcon-
tracting for the installation of windows and doors. In his
first year, his profits were more than $2,000 per month.

Gall entered into a plea agreement with the govern-
ment, stipulating that he was “responsible for, but did
not necessarily distribute himself, at least 2,500 grams of
[ecstasy], or the equivalent of at least 87.5 kilograms of
marijuana.” In the agreement, the government acknowl-
edged that by “on or about September of 2000,” Gall had
communicated his intent to stop distributing ecstasy to
Rinderknecht and other members of the conspiracy. The
agreement further provided that recent changes in the
guidelines that enhanced the recommended punishment
for distributing ecstasy were not applicable to Gall because
he had withdrawn from the conspiracy prior to the effec-
tive date of those changes.

In her presentence report, the probation officer con-
cluded that Gall had no significant criminal history; that
he was not an organizer, leader, or manager; and that his
offense did not involve the use of any weapons. The report
stated that Gall had truthfully provided the government
with all of the evidence he had concerning the alleged
offenses, but that his evidence was not useful because he
provided no new information to the agents. The report
also described Gall’s substantial use of drugs prior to his
offense and the absence of any such use in recent years.
The report recommended a sentencing range of 30 to 37
months of imprisonment.

The record of the sentencing hearing held on May
27, 2005, includes a “small flood” of letters from Gall's
parents and other relatives, his fiancé, neighbors, and
representatives of firms doing business with him, all
uniformly praising his character and work ethic. The tran-
script includes the testimony of several witnesses and the
District judge’s colloquy with the Assistant U.S. Attorney
(AUSA) and with Gall. The AUSA did not contest any of



the evidence concerning Gall’s law-abiding life during the
preceding five years but urged that “the Guidelines are
appropriate and should be followed,” and requested that
the court impose a prison sentence within the guidelines
range. He mentioned that two of Gall’s co-conspirators
had been sentenced to 30 and 35 months, respectively,
but upon further questioning by the District Court, he
acknowledged that neither of them had voluntarily with-
drawn from the conspiracy.

The District judge sentenced Gall to probation for a
term of 36 months. In addition to making a lengthy state-
ment on the record, the judge filed a detailed sentencing
memorandum explaining his decision, and provided the
following statement of reasons in his written judgment:

The Court determined that, considering all the factors
under 18 U.S.C. 3553(a), the Defendant’s explicit with-
drawal from the conspiracy almost four years before
the filing of the Indictment, the Defendant's post-
offense conduct, especially obtaining a college degree
and the start of his own successful business, the support
of family and friends, lack of criminal history, and his
age at the time of the offense conduct, all warrant the
sentence imposed, which was sufficient, but not greater
than necessary to serve the purposes of sentencing.

At the end of both the sentencing hearing and the
sentencing memorandum, the District judge reminded
Gall that probation, rather than “an act of leniency,” is a
“substantial restriction of freedom.” In the memorandum,
he emphasized:

[Gall] will have to comply with strict reporting condi-
tions along with a three-year regime of alcohol and
drug testing. He will not be able to change or make
decisions about significant circumstances in his life,
such as where to live or work, which are prized liberty
interests, without first seeking authorization from
his Probation Officer or, perhaps, even the Court. Of
course, the Defendant always faces the harsh conse-
quences that await if he violates the conditions of his
probationary term.

Finally, the District judge explained why he had
concluded that the sentence of probation reflected the
seriousness of Gall’s offense and that no term of imprison-
ment was necessary:

Any term of imprisonment in this case would be
counter effective by depriving society of the contribu-
tions of the Defendant who, the Court has found,
understands the consequences of his criminal conduct
and is doing everything in his power to forge a new
life. The Defendant’s post-offense conduct indicates
neither that he will return to criminal behavior nor
that the Defendant is a danger to society. In fact, the
Defendant’s post-offense conduct was not motivated
by a desire to please the Court or any other govern-
mental agency, but was the pre-Indictment product of
the Defendant’s own desire to lead a better life.
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The Court of Appeals reversed and remanded for
resentencing. It held that a sentence outside of the guide-
lines range must be supported by a justification that “is
proportional to the extent of the difference between the
advisory range and the sentence imposed.” Characterizing
the difference between a sentence of probation and the
bottom of Gall’s advisory guidelines range of 30 months
as “extraordinary” because it amounted to “a 100%
downward variance,” the Court of Appeals held that such
a variance must be—and here was not—supported by
extraordinary circumstances.

Rather than making an attempt to quantify the value
of the justifications provided by the District judge, the
Court of Appeals identified what it regarded as five sepa-
rate errors in the District judge’s reasoning: (1) He gave
“too much weight to Gall's withdrawal from the conspir-
acy”; (2) given that Gall was 21 at the time of his offense,
the District judge erroneously gave “significant weight”
to studies showing impetuous behavior by persons under
the age of 18; (3) he did not “properly weigh” the serious-
ness of Gall's offense; (4) he failed to consider whether a
sentence of probation would result in “unwarranted” dis-
parities; and (5) he placed “too much emphasis on Gall’s
post-offense rehabilitation.

As we shall explain, we are not persuaded that these
factors, whether viewed separately or in the aggregate, are
sufficient to support the conclusion that the District judge
abused his discretion. As a preface to our discussion of
these particulars, however, we shall explain why the Court
of Appeals’ rule requiring “proportional” justifications
for departures from the guidelines range is not consistent
with our remedial opinion in United States v. Booker, 543
U.S. 220 (2005).

OPINION

While the extent of the difference between a particular sen-
tence and the recommended Guidelines range is relevant,
courts of appeals must review all sentences—whether
inside, just outside, or significantly outside the Guidelines
range—under a deferential abuse-of-discretion standard
“failure to exercise sound, reasonable, and legal decision-
making; an appellate court’s standard for reviewing a
decision that is asserted to be grossly unsound, unreason-
able, illegal, or unsupported by the evidence” (Garner
2004, 11).

Because the Guidelines are now advisory, appellate
review of sentencing decisions is limited to determining
whether they are “reasonable” (United States v. Booker, 543
U.S. 220 (2005)), and an abuse-of-discretion standard
applies to appellate review of sentencing decisions. A
district judge must consider the extent of any departure
from the Guidelines and must explain the appropriateness
of an unusually lenient or harsh sentence with sufficient
justifications.

An appellate court may take the degree of variance
into account and consider the extent of a deviation from
the Guidelines, but it may not require “extraordinary”
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circumstances or employ a rigid mathematical formula
using a departure’s percentage as the standard for deter-
mining the strength of the justification required for a
specific sentence. Such approaches come too close to cre-
ating an impermissible unreasonableness presumption for
sentences outside the Guidelines range.

The mathematical approach also suffers from infirmi-
ties of application. And both approaches reflect a practice
of applying a heightened standard of review to sentences
outside the Guidelines range, which is inconsistent with
the rule that the abuse-of-discretion standard applies to
appellate review of all sentencing decisions—whether
inside or outside that range.

A district court should begin by correctly calculating
the applicable Guidelines range. The Guidelines are the
starting point and initial benchmark but are not the only
consideration. After permitting both parties to argue for
a particular sentence, the judge should consider all of
18 U.S.C. § 3553(a)’s factors to determine whether they
support either party’s proposal. The factors include

(a) The court, in determining the particular sentence to
be imposed, shall consider—

(1) the nature and circumstances of the offense and
the history and characteristics of the defendant;

(2) the need for the sentence imposed—

(A) to reflect the seriousness of the offense, to
promote respect for the law, and to provide
just punishment for the offense;

(B) to afford adequate deterrence to criminal
conduct;

(C) to protect the public from further crimes of
the defendant; and

(D) to provide the defendant with needed edu-
cational or vocational training, medical care,
or other correctional treatment in the most
effective manner;

(3) the kinds of sentences available;

(4) the kinds of sentence and the sentencing range
established for—

(A) the applicable category of offense commit-
ted by the applicable category of defendant
as set forth in the guidelines—

(i) issued by the Sentencing Commission
pursuant to section 994 (a)(1) of title
28, United States Code, subject to any
amendments made to such guide-
lines by act of Congress (regardless of
whether such amendments have yet
to be incorporated by the Sentencing
Commission into amendments issued
under section 994 (p) of title 28); and

(ii) that, except as provided in section 3742
(g), are in effect on the date the defen-
dant is sentenced; or

(B) in the case of a violation of probation or
supervised release, the applicable guide-
lines or policy statements issued by the
Sentencing Commission

(5) any pertinent policy statement issued by the

Sentencing

(6) the need to avoid unwarranted sentence dispari-
ties among defendants with similar records who
have been found guilty of similar conduct; and

(7) the need to provide restitution to any victims of
the offense.

He may not presume that the Guidelines range is
reasonable but must make an individualized assessment
based on the facts presented. If he decides on an outside-
the-Guidelines sentence, he must consider the extent of the
deviation and ensure that the justification is sufficiently
compelling to support the degree of variation. He must
adequately explain the chosen sentence to allow for mean-
ingful appellate review and to promote the perception
of fair sentencing. In reviewing the sentence, the appel-
late court must first ensure that the district court made
no significant procedural errors and then consider the
sentence’s substantive reasonableness under an abuse-of-
discretion standard, taking into account the totality of the
circumstances, including the extent of a variance from the
Guidelines range, but must give due deference to the dis-
trict court’s decision that the § 3553(a) factors justify the
variance. That the appellate court might have reasonably
reached a different conclusion does not justify reversal.

On abuse-of-discretion review, the Eighth Circuit gave
virtually no deference to the district court’s decision that
the variance was justified. The Circuit clearly disagreed with
the district court’s decision, but it was not for the Circuit to
decide de novo (“a court’s nondiscretionary review of a lower
court’s factual or legal findings,” Garner 2004, 865) whether
the justification for a variance is sufficient or the sentence
reasonable. On abuse-of-discretion review, the Court of
Appeals should have given due deference to the district
court’s reasoned and reasonable decision that the § 3553(a)
factors, on the whole, justified the sentence. Accordingly, the
judgment of the Court of Appeals is reversed.

It is so ordered.

CONCURRING OPINION
SCALIA, J.

I join the opinion of the Court. The highly deferential
standard adopted by the Court today will result in far
fewer unconstitutional sentences than the proportional-
ity standard employed by the Eighth Circuit. The door
therefore remains open for a defendant to demonstrate
that his sentence, whether inside or outside the advisory
Guidelines range, would not have been upheld but for the
existence of a fact found by the sentencing judge and not
by the jury.



SOUTER, J.

After Booker’s remedial holding, I continue to think that
the best resolution of the tension between substantial con-
sistency throughout the system and the right of jury trial
would be a new Act of Congress: reestablishing a statutory
system of mandatory sentencing guidelines, but provid-
ing for jury findings of all facts necessary to set the upper
range of sentencing discretion.

DISSENT
THOMAS, J.

I would affirm the judgment of the Court of Appeals
because the District Court committed statutory error when
it departed below the applicable Guidelines range.

ALITO, J.

In reading the Booker opinion, we should not forget the
decision’s constitutional underpinnings. Booker and its
antecedents are based on the Sixth Amendment right to
trial by jury. The Court has held that (at least under a
mandatory guidelines system) a defendant has the right
to have a jury, not a judge, find facts that increase the
defendant’s authorized sentence (Blakely v. Washington,
542 U.S. 296 (2004)). It is telling that the rules set out in
the Court’s opinion in the present case have nothing to
do with juries or fact-finding and, indeed, that not one
of the facts that bears on petitioner’s sentence is disputed.
What is at issue, instead, is the allocation of the authority
to decide issues of substantive sentencing policy, an issue
on which the Sixth Amendment says absolutely nothing.
The yawning gap between the Sixth Amendment and
the Court’s opinion should be enough to show that the
Blakely-Booker line of cases has gone astray.

A sentencing system that gives trial judges the discre-
tion to sentence within a specified range not only permits
judicial fact-finding that may increase a sentence, such a
system also gives individual judges discretion to imple-
ment their own sentencing policies. This latter feature,
whether wise or unwise, has nothing to do with the con-
cerns of the Sixth Amendment, and a principal objective
of the Sentencing Reform Act was to take this power out of
the hands of individual district judges.

The Booker remedy, however, undid this congressional
choice. In curing the Sentencing Reform Act’s perceived
defect regarding judicial fact-finding, Booker restored to
the district courts at least a measure of the policymaking
authority that the Sentencing Reform Act had taken away.
(How much of this authority was given back is, of course,
the issue here.)

I recognize that the Court is committed to the
Blakely-Booker line of cases, but we are not required to
continue along a path that will take us further and further
off course. Because the Booker remedial opinion may be
read to require sentencing judges to give weight to the
Guidelines, T would adopt that interpretation and thus
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minimize the gap between what the Sixth Amendment
requires and what our cases have held.

Read fairly, the opinion of the Court of Appeals
holds that the District Court did not properly exercise
its sentencing discretion because it did not give suf-
ficient weight to the policy decisions reflected in the
Guidelines. Petitioner was convicted of a serious crime,
conspiracy to distribute “ecstasy.” He distributed thou-
sands of pills and made between $30,000 and $40,000
in profit. Although he eventually left the conspiracy, he
did so because he was worried about apprehension. The
Sentencing Guidelines called for a term of imprisonment
of 30 to 37 months, but the District Court imposed a
term of probation.

If the question before us was whether a reasonable
jurist could conclude that a sentence of probation was
sufficient in this case to serve the purposes of punish-
ment set out in 18 U.S.C. § 3553(a)(2), the District
Court’s decision could not be disturbed. But because I
believe that sentencing judges must still give some sig-
nificant weight to the Guidelines sentencing range, the
Commission’s policy statements, and the need to avoid
unwarranted sentencing disparities, I agree with the
Eighth Circuit that the District Court did not properly
exercise its discretion.

The court listed five considerations as justification
for a sentence of probation: (1) petitioner’s “voluntary
and explicit withdrawal from the conspiracy,” (2) his
“exemplary behavior while on bond,” (3) “the support
manifested by family and friends,” (4) “the lack of
criminal history, especially a complete lack of any violent
criminal history,” (5) and his age at the time of the offense.

Two of the considerations that the District Court
cited—the support manifested by family and friends and
his age—amounted to a direct rejection of the Sentencing
Commission’s authority to decide the most basic issues
of sentencing policy. In response to Congress’s direction
to establish uniform national sentencing policies regard-
ing these common sentencing factors, the Sentencing
Commission issued policy statements concluding that
“age,” “family ties,” and “community ties” are relevant to
sentencing only in unusual cases. The District Court in
this case did not claim that there was anything particularly
unusual about petitioner’s family or community ties or his
age, but the Court cited these factors as justifications for
a sentence of probation. Although the District Court was
obligated to take into account the Commission’s policy
statements and the need to avoid sentencing disparities,
the District Court rejected Commission policy statements
that are critical to the effort to reduce such disparities.

The District Court relied on petitioner’s lack of
criminal history, but criminal history (or the lack thereof)
is a central factor in the calculation of the Guidelines
range. Petitioner was given credit for his lack of criminal
history in the calculation of his Guidelines sentence.
Consequently, giving petitioner additional credit for
this factor was nothing more than an expression of
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disagreement with the policy determination reflected in
the Guidelines range.

The District Court mentioned petitioner’s “exem-
plary behavior while on bond,” but this surely cannot be
regarded as a weighty factor.

Finally, the District Court was plainly impressed by
petitioner’s “voluntary and explicit withdrawal from the
conspiracy.” As the Government argues, the legitimate
strength of this factor is diminished by petitioner’s moti-
vation in withdrawing. He did not leave the conspiracy for
reasons of conscience, and he made no effort to stop the
others in the ring. He withdrew because he had become
afraid of apprehension.

Because I believe that the Eighth Circuit correctly
interpreted and applied the standards set out in the
Booker remedial opinion, I must respectfully dissent.

QUESTIONS
1. Summarize the facts of the case.

2. Summarize the arguments of the majority opinion
applying the Sixth Amendment right to trial by jury.

3. Summarize the arguments of the concurring and
dissenting opinion applying the Sixth Amendment
right to trial by jury.

4. Should the right to trial by jury apply to sentenc-
ing? Back up your answer with details from the
facts and opinions of the Court.

5. Inyour opinion, what is the “fair” punishment Gall
deserves? Back up your answer with details from
the facts and opinions of the Court.
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The constitution balances the power of government with the liberty of individuals.
The rule of law ensures criminality is not subject to the passions of rulers, democratic
or otherwise.

The principle of legality establishes: “No crime without law, no punishment without
law.”

Because of the principle of legality and its sanction against retroactive criminal law
making, no one can be punished for a law that didn't exist at the time of the behavior.

Vague laws fail to give fair warning to individuals and to law enforcement. The First
Amendment ensures people are not criminally punished for expressive behavior.

The Second Amendment protects against the government's restriction on the indi-
vidual right to use handguns to protect us in our homes.

Collectively, the Bill of Rights implies a right to privacy, and this right has been con-
firmed by the Supreme Court.

The Eighth Amendment ensures people are not subject to excessive punishment and
codifies the principle that “punishment should fit the crime.” Many special consider-
ations of proportionality are made when the penalty is death.

The U.S. Supreme Court has ruled that the right to a jury trial guarantees that no
increase in sentencing can occur without the finding of all relevant facts by a jury.
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A Dale and Leilani Neumann are seen Wednesday, April 30, 2008, at the Marathon County
Courthouse in Wausau, Wisconsin, where they made their initial court appearance before Judge
Vincent Howard on a charge of second-degree reckless homicide in the death of their daughter,
Kara, on March 23. The Neumanns were freed on $200,000 signature bonds each and a com-
bined $50,000 property bond on their home.
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Possession as a Criminal Act

Did Mrs. Cogdon Voluntarily Kill Pat?

Mrs. Cogdon went to sleep. She dreamed that “the war was all around the house,” that soldiers
were in her daughter Pat’s room, and that one soldier was on the bed attacking Pat. Mrs.
Cogdon, still asleep, got up, left her bed, got an ax from a woodpile outside the house, entered
Pat’s room, and struck her with two accurate forceful blows on the head with the blade of the
ax, thus killing her.

(Morris 1951, 29)

No one should be punished except for something she does. She shouldn’t be punished for
what wasn't done at all; she shouldn’t be punished for what someone else does; she
shouldn’t be punished for being the sort of person she is, unless it is up to her whether or
not she is a person of that sort. She shouldn’t be punished for being blond or short, for
example, because it isn’t up to her whether she is blond or short. Our conduct is what justi-
fies punishing us. One way of expressing this point is to say that there is a voluntary act
requirement in the criminal law. (Corrado 1994, 1529)

The voluntary act requirement is called the first principle of criminal liability. You'll learn why in this
chapter. But, before we get to that, refresh your memory about how the voluntary act requirement
fits into the analytic framework of criminal liability introduced in Chapter 1. Recall the definition of
criminal conduct: “Conduct that unjustifiably and inexcusably inflicts or threatens substantial harm
to individual or public interests” (MPC § 1.02(1)(a), Chapter 1, p. 6). And the three elements of crimi-
nal conduct consist of:
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1. Conduct thatis
2. Without justification and

3. Without excuse

“Criminal liability,” which we define as criminal conduct that qualifies for criminal punish-
ment, falls only on those whose cases proceed through all the following analytic steps. We
express them here as questions:

1. Is there criminal conduct? (This chapter, the criminal act; see Chapter 4, criminal intent,
and causation.) If there’s no criminal conduct, there’s no criminal liability. If there is, there
might be criminal liability. To determine if there is, we proceed to the second question,

2. Isthe conduct justified? (See Chapter 5, the defenses of justification.) If it is, then there’s no
criminal liability. If it isn't justified there might be criminal liability. To determine if there is,
we proceed to the third question,

3. Is the conduct excused? (See Chapter 6, the defenses of excuse.) If it is, then there’s no
criminal liability.

This scheme applies to almost everything you'll learn not just in the rest of this chapter, and
Chapters 4 through 6. It applies to the crimes covered in Chapters 7 through 13. Furthermore,
the scheme applies whether you're learning about criminal liability under the federal govern-
ment or the government of the state, city, or town you live, or are going to school in; or whether

it's the common law, a criminal code, or the MPC being analyzed. (The “Elements of Crime’
boxes that you'll find throughout the book reflect the scheme.)

TR e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e
The Elements of Criminal Liability

The drafters of criminal codes have four building blocks at their disposal when they write
the definitions of the thousands of crimes and defenses that make up their criminal
codes. These building blocks are the elements of a crime that the prosecution has to
prove beyond a reasonable doubt to convict individual defendants of the crimes they're
charged with committing:

Criminal act (actus reus)

Criminal intent (mens rea)

Concurrence

Attendant circumstances

ML A

Bad result (causing a criminal harm)

l All crimes have to include, at a minimum, a criminal act (actus reus or “evil act”).
That's why it’s the first principle of criminal liability. The vast majority of minor crimes
against public order and morals (the subject of Chapter 12) don't include either criminal
intent (mens rea) or causing a bad result. But it’s a rare crime that includes only a crimi-
nal act. This is partly because without something more than an act, a criminal statute
would almost certainly fail to pass the test of constitutionality (Chapter 2).

For example, a criminal statute that made the simple act of “driving a car” a
crime surely would be void for vagueness or for overbreadth; a ban on “driving while
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TABLE 3.1 Useful Definitions
The physical element of a crime; a bodily movement, muscular
contraction

Criminal act (also called actus reus)

Criminal liability Criminal conduct that qualifies for criminal punishment

intoxicated” just as surely would pass the constitutional test (Dubber 2002, 44). That's
why most of the offenses that don't require a mens rea do include what we call an
attendant circumstances element. This element isn’t an act, an intention, or a result;
rather, it's a “circumstance” connected to an act, an intent, and/or a result. In our driving
example, “while intoxicated” is the circumstantial element.

Serious crimes, such as murder (Chapter 9), sexual assault (Chapter 10), robbery
(Chapter 11), and burglary (Chapter 11), include both a criminal act and a second ele-
ment, the mental attitudes included in mens rea (“evil mind;” You'll learn about mens
rea in Chapter 4 and apply it to specific crimes in Chapters 7 through 13.) Crimes
consisting of a criminal act and a mens rea include a third element, concurrence, which
means that a criminal intent has to trigger the criminal act. Although concurrence is
a critical element that you have to know exists, you won't read much about it as an
element in crimes because it’s practically never a problem to prove it in real cases. (See
Table 3.1 for some useful definitions.)

ELEMENTS OF CRIMINAL CONDUCT CRIMES

Actus Reus

Voluntary act

Mens Rea

Purposely or
Knowingly or
Recklessly or
Negligently or
Strict Liability

Circumstance

Not required but
usually included

Concurrence Concurrence

Conduct Crimes

Result Crimes

Causation Bad result
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This is a good time to review also what you learned in Chapter 1 about prov-
ing criminal behavior, especially proving the pesky commonly misunderstood and
misused corpus delicti (Latin “body of the crime”). The misunderstanding arises from
applying “body of the crime” only with the body of the victim in homicides, where the
use of corpus delicti most often appears. However, it also properly applies to the ele-
ments of criminal conduct crimes (like stealing someone’s property in theft) and bad
result crimes (like burning a house in arson) that you're encountering here, and will
again in Chapters 4 and 9 through 13.

We call crimes requiring a criminal act triggered by criminal intent “conduct
crimes.” Let’s look at burglary as an example of a criminal conduct crime. It consists of
the act of breaking and entering a house, triggered by the mens rea of, say, intending to
steal an iPod once inside the house. The crime of burglary is complete whether or not
the burglar actually steals the iPod. So the crime of burglary is criminal conduct whether
or not it causes any harm beyond the conduct itself.

2 Don't confuse criminal act with criminal conduct as we use these terms. Criminal
acts are voluntary bodily movements (Holmes 1963, 45-47); criminal conduct is the
criminal act triggered by a mens rea.

Some serious crimes include all five elements; in addition to (1) a voluntary act, (2)
the mental element, and (3) circumstantial elements, they include (4) causation and
(5) criminal harm. We call these crimes bad result crimes (we'll usually refer to them
simply as result crimes). There are a number of result crimes (LaFave 2003b, 1:464-65),
but the most prominent, and the one most discussed in this and most criminal law
books, is criminal homicide—conduct that causes another person’s death (Chapter 9).

ELEMENTS OF BAD RESULT CRIMES

Actus Reus Concurrence Mens Rea Concurrence Circumstance

Voluntary act Purposely or (if any)
Knowingly or
Recklessly or
Negligently or
Strict Liability

Conduct Crimes

Causation Bad result
Factual cause Criminal harm
and Legal defined in
(proximate) criminal
cause code

Result Crimes
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For example, murder consists of (1) a criminal act (it can be any act—shooting, stabbing,
running down with a car, beating with a baseball bat), (2) triggered by (3) the intent to
kill, (4) which causes (5) someone’s death.

Now, at last, let’s turn to the main topic of the chapter: the requirement of a criminal
act (actus reus).

The Criminal Act (Actus Reus):
The First Principle of Liability

We punish people for what they do, not for who they are. This idea is phrased variously,
such as “we punish acts not status” or “we punish actions not intentions.” However
expressed, the phrase must capture the idea of the first principle of criminal liability. So
it's not a crime to wish your cheating boyfriend would die; to fantasize about nonconsen-
sual sex with the person sitting next to you in your criminal law class; or to think about
taking your roommate’s wallet when he’s not looking. “Thoughts are free,” a medieval
English judge, borrowing from Cicero, famously remarked.

Imagine a statute that makes it a crime merely to intend to kill another person.
Why does such a statute strike us as absurd? Here are three reasons: First, it's impossible
to prove a mental attitude by itself. In the words of a medieval judge, “The thought of
man is not triable, for the devil himself knoweth not the thought of man.” Second, a
mental attitude by itself doesn’t hurt anybody. Although the moral law may condemn
you if you think about committing crimes, and some branches of Christianity may call
thoughts “sins” (“I have sinned exceedingly in thought, word, and deed”), the criminal
law demands conduct—a mental attitude that turns into action. So punishing the mere
intent to kill (even if we could prove it) misses the harm of the statute’s target—another’s
death (Morris 1976, ch. 1).

A third problem with punishing a state of mind is that it’s terribly hard to separate day-
dreaming and fantasy from intent. The angry thought “I'll kill you for that!” rarely turns into
actual killing (or for that matter even an attempt to kill; discussed in Chapter 8), because it’s
almost always just a spur of the moment way of saying, “I'm really angry.” Punishment has
to wait for enough action to prove the speaker really intends to commit a crime (Chapter 8).

Punishing thoughts stretches the reach of the criminal law too far when it brings
within its grasp a “mental state that the accused might be too irresolute even to begin
to translate into action.” The bottom line: we don’t punish thoughts because it's
impractical, inequitable, and unjust (Williams 1961, 1-2). Now you know why the first
principle of criminal liability is the requirement of an act. This requirement is as old
as our law. Long before there was a principle of mens rea, there was the requirement of
a criminal act.

The requirement that attitudes have to turn into deeds is called manifest crimi-
nality. Manifest criminality leaves no doubt about the criminal nature of the act. The
modern phrase “caught red-handed” comes from the ancient idea of manifest crimi-
nality. Then it meant catching murderers with the blood still on their hands; now, it
means catching someone in the act of wrongdoing. For example, if bank customers see
several people enter the bank, draw guns, threaten to shoot if the tellers don’'t hand
over money, take the money the tellers give them, and leave the bank with the money,
their criminality—the actus reus and the mens rea of robbery—is manifest (Fletcher
1978, 115-16).
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The actus reus requirement serves several purposes. First, acts help to prove intent.
We can't observe states of mind; we can only infer them from actions. Second, it
reserves the harsh sanction of the criminal law for cases of actual danger. Third, it
protects the privacy of individuals. The law doesn’t have to pry into the thoughts of
individuals unless the thinker crosses “the threshold of manifest criminality.” Many
axioms illustrate the actus reus principle: “Thoughts are free.” “We're punished for what
we do, not for who we are.” “Criminal punishment depends on conduct, not status.”
We're punished for what we've done, not for what we might do.” Although simple
to state as a general rule, much in the principle of actus reus complicates its apparent
simplicity (Fletcher 1978, 117). We'll examine four of these: the requirement that the
act be voluntary; status or condition and the Constitution; criminal omissions; and
criminal possession.

The “Voluntary” Act Requirement

Only voluntary acts qualify as criminal actus reus. In the words of the great justice and
legal philosopher Oliver Wendell Holmes, “An act is a muscular contraction, and
something more. The contraction of muscles must be willed” (Holmes 1963, 46-47).
The prestigious American Law Institute’s Model Penal Code’s (MPC) widely adopted
definition of “criminal act” provides: “A person is not guilty of an offense unless his
liability is based on conduct that includes a voluntary act . . .” (emphasis added) (ALI
1985, § 2.01).
Why do only voluntary acts qualify as criminal acts? The rationale goes like this:

Criminal law punishes people.
We can only punish people we can blame.

We can only blame people who are responsible for their acts.

Ll

People are responsible only for their voluntary acts.

The MPC, and many state criminal codes, define “voluntary” by naming involuntary
acts. Most commonly, the list includes reflexes or convulsions; movements during sleep
(sleepwalking) or unconsciousness (automatism); and actions under hypnosis. The MPC
adds a fourth catchall category that (sort of) defines voluntary acts: “a bodily movement
that otherwise is not a product of the effort or determination of the actor, either con-
scious or habitual” (ALI 1985 § 2.01(2)).

Notice that according to the MPC, not all “bodily movements” have to be volun-
tary; conduct only has to “include a voluntary act.” So as long as there’s one voluntary
act, other acts surrounding the crime may be involuntary. For example, a person who's
subject to frequent fainting spells voluntarily drives a car; he faints while he’s driving,
loses control of the car, and hits a pedestrian. The driver’s voluntary act is the one
that counts, so the fainting spell doesn’t relieve the driver of criminal liability (Brown
v. State 1997, 284). Most statutes follow the MPC’s one-voluntary-act-is-enough
definition.

But, what if after a defendant’s voluntary act, someone else’s act triggers an involun-
tary act of that defendant? There was some evidence of that in Brown v. State (the case
excerpt included here). Aaron Brown pulled a gun, which he admitted was a voluntary
act. Then, his friend, Ryan Coleman, bumped into Brown; the gun fired and killed Joseph
Caraballo. The majority of the Court found there was enough evidence to require the
trial judge to give a voluntary act instruction. The dissent disagreed.



Was there enough evidence in the following case
to require the trial judge to give a voluntary act
instruction?
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CASE Was the Shooting Accidental?

Brown v. State
955 S.W.2d 276 (Tex. 1997)

HISTORY

Alfred Brown, the defendant, was convicted in the 268th
Judicial District Court, Fort Bend County, of murder.
The defendant appealed. The Houston Court of Appeals
reversed and remanded. State petitioned for discretionary
review. The Court of Criminal Appeals, Overstreet, J., held
that the defendant was entitled to jury charge on volun-
tariness of his acts. Decision of Court of Appeals affirmed.

OVERSTREET, J.

FACTS

On the evening of July 17, 1992, Alfred Brown (appellant)
was drinking beer and talking with friends in the parking
lot of an apartment complex. Brown was involved in an
altercation with James McLean, an individual with whom
he had an encounter the week before in which McLean
and some other individuals had beaten Brown. Brown
testified that following the altercation on the day in ques-
tion, he obtained a .25-caliber handgun in order to protect
himself and his friends from McLean and his associates,
who were known to possess and discharge firearms in the
vicinity of the apartment complex.

Brown, who is right-handed, testified that he held the
handgun in his left hand because of a debilitating injury
to his right hand. Brown testified that during the course
of the events in question, the handgun accidentally fired
when he was bumped from behind by another person,
Coleman, while raising the handgun.

Coleman testified that he bumped Brown and the
handgun fired. Brown testified that the shot that fatally
wounded the victim, Joseph Caraballo, an acquaintance
and associate of Brown, was fired accidentally. The victim
was not one of the persons Brown was at odds with, but a
person aligned with Brown.

OPINION
Jury Instruction: Evidentiary Sufficiency

Appellant testified at trial that the handgun in his posses-
sion accidentally discharged after he was bumped from
behind by Ryan Coleman. Coleman also testified at trial
that his bumping appellant precipitated the discharge of

the gun and that idiosyncrasies of the handgun may have
also allowed its discharge.

Section 6.01(a) of the Texas Penal Code states that a
person commits an offense only if he engages in voluntary
conduct, including an act, an omission, or possession.
Only if the evidence raises reasonable doubt that the
defendant voluntarily engaged in the conduct charged
should the jury be instructed to acquit. “Voluntariness,”
within the meaning of section 6.01(a), refers only to one’s
physical bodily movements. While the defense of accident
is no longer present in the penal code, this Court has long
held that homicide that is not the result of voluntary con-
duct is not to be criminally punished.

We hold that if the admitted evidence raises the issue
of the conduct of the actor not being voluntary, then the
jury shall be charged, when requested, on the issue of
voluntariness. The trial court did not grant appellant’s
request and the court of appeals correctly reversed the
trial court. We hereby affirm the decision of the court of
appeals.

DISSENT

PRICE, J.

For conduct to support criminal responsibility, the con-
duct must “include a voluntary act so that, for example, a
drunk driver charged with involuntary manslaughter may
not successfully defend with the argument he fell asleep
before the collision since his conduct included the volun-
tary act of starting up and driving the car.” Interestingly,
these comments suggest that one voluntary act—regard-
less of subsequent acts—may form a basis for criminal
responsibility.

Although a voluntary act is an absolute requirement
for criminal liability, it does not follow that every act up
to the moment that the harm is caused must be voluntary.
This concept is best demonstrated by an example: A who
is subject to frequent fainting spells voluntarily drives a
car; while driving he faints, loses control of the vehicle,
and injures a pedestrian; A would be criminally respon-
sible. Here, A’s voluntary act consists of driving the car,
and if the necessary mental state can be established as of
the time he entered the car, it is enough to find A guilty
of a crime.

Section 6.01(a) functions as a statutory failsafe. Due
process guarantees that criminal liability be predicated
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on at least one voluntary act. In all criminal prosecutions
the State must prove that the defendant committed at
least one voluntary act—voluntary conduct is an implied
element of every crime. Because it is an implied ele-
ment, the State is not required to allege it in the charging
instrument. For most offenses, proof of a voluntary act,
although a separate component, is achieved by proving
the other elements of the offense.

[ believe the trial court properly denied appellant’s
request for an affirmative submission on voluntary con-
duct. T would reverse the court of appeals and affirm the
trial court. Because the majority does not, I must dissent.

QUESTIONS

1. State the facts relevant to deciding whether Aaron
Brown “voluntarily” shot Joseph Caraballo.

2. State the majority’s definition of “voluntary act.”

3. Summarize the majority’s reasons for holding that
the trial judge was required to instruct the jury on
voluntary act.

4. Summarize the dissent’s reasons for dissenting.

5. Which decision do you agree with? Back up your
answer.

EXPLORING FURTHER

Voluntary Acts

1. Was Killing Her Daughter a Voluntary Act?
King v. Cogdon (Morris 1951, 29)

FACTS Mrs. Cogdon worried unduly about her daughter
Pat. She told how, on the night before her daughter’s death,
she had dreamed that their house was full of spiders and
that these spiders were crawling all over Pat. In her sleep,
Mrs. Cogdon left the bed she shared with her husband,
went into Pat’s room, and awakened to find herself violently
brushing at Pat’s face, presumably to remove the spiders.
This woke Pat. Mrs. Cogdon told her she was just tucking
her in. At the trial, she testified that she still believed, as
she had been told, that the occupants of a nearby house
bred spiders as a hobby, preparing nests for them behind
the pictures on their walls. It was these spiders which in her
dreams had invaded their home and attacked Pat.

There had also been a previous dream in which
ghosts had sat at the end of Mrs. Cogdon’s bed and she
had said to them, “Well, you have come to take Pattie.” It
does not seem fanciful to accept the psychological expla-
nation of these spiders and ghosts as the projections of
Mrs. Cogdon’s subconscious hostility toward her daugh-
ter; a hostility which was itself rooted in Mrs. Cogdon's
own early life and marital relationship.

The General Principles of Criminal Liability

The morning after the spider dream, she told her
doctor of it. He gave her a sedative and, because of the
dream and certain previous difficulties she had reported,
discussed the possibility of psychiatric treatment.

That evening, while Pat was having a bath before
going to bed, Mrs. Cogdon went into her room, put a hot
water bottle in the bed, turned back the bedclothes, and
placed a glass of hot milk beside the bed ready for Pat. She
then went to bed herself. There was some desultory con-
versation between them about the war in Korea, and just
before she put out her light, Pat called out to her mother,
“Mum, don’t be so silly worrying there about the war, it's
not on our front doorstep yet.”

Mrs. Cogdon went to sleep. She dreamed that “the
war was all around the house,” that soldiers were in Pat’s
room, and that one soldier was on the bed attacking Pat.
This was all of the dream she could later recapture. Her
first “waking” memory was of running from Pat’s room,
out of the house, to the home of her sister who lived
next door. When her sister opened the front door, Mrs.
Cogdon fell into her arms, crying “I think I've hurt Pattie.”
In fact, Mrs. Cogdon had, in her somnambulistic state, left
her bed, fetched an ax from the woodheap, entered Pat’s
room, and struck her with two accurate, forceful blows on
the head with the blade of the ax, thus killing her.

At Mrs. Cogdon’s trial for murder, Mr. Cogdon testi-
fied, “I don’t think a mother could have thought any more
of her daughter. I think she absolutely adored her.” On the
conscious level, at least, there was no reason to doubt Mrs.
Cogdon'’s deep attachment to her daughter. Mrs. Cogdon
pleaded not guilty.

Was she guilty? No, said the appeals court.

DECISION Mrs. Cogdon’s story was supported by the
evidence of her physician, a psychiatrist, and a psycholo-
gist. The jury believed Mrs. Cogdon. The jury concluded
that Mrs. Cogdon’s account of her mental state at the
time of the killing, and the unanimous support given to
it by the medical and psychological evidence, completely
rebutted the presumption that Mrs. Cogdon intended the
natural consequences of her acts. [She didn't plead the
insanity defense “because the experts agreed that Mrs.
Cogdon was not psychotic.] (See the Insanity section in
Chapter 6.) The jury acquitted her because “the act of kill-
ing itself was not, in law, regarded as her act at all.”

2. Were His Acts Committed During
an Epileptic Seizure Voluntary?

People v. Decina, 138 N.E.2d 799 (N.Y. 1956)

FACTS Emil Decina suffered an epileptic seizure while
driving his car. During the seizure, his car ran up over the
curb and killed four children walking on the sidewalk.
Was the killing an “involuntary act” because it occurred
during the seizure?

Were his acts during the seizure voluntary. No, said
the appeals court.



DECISION This defendant knew he was subject to epilep-
tic attacks at any time. He also knew that a moving vehicle
uncontrolled on a public highway is a highly dangerous
instrumentality capable of unrestrained destruction. With
this knowledge, and without anyone accompanying him,
he deliberately took a chance by making a conscious
choice of a course of action, in disregard of the conse-
quences which he knew might follow from his conscious
act, which in this case did ensue.

3. Were His Acts Following Exposure
to Agent Orange Voluntary?

State v. Jerrett, 307 S.E.2d 339 (1983)

FACTS BruceJerrett terrorized Dallas and Edith Parsons—
he robbed them, killed Dallas, and kidnapped Edith. At
trial, Jerrett testified that he could remember nothing of
what happened until he was arrested and that he had
suffered previous blackouts following exposure to Agent
Orange during military service in Vietnam. The trial judge
refused to instruct the jury on the defense of automatism.

Did he act voluntarily? It's up to the jury said the
appeals court.

DECISION The North Carolina Supreme Court reversed
and ordered a new trial.

Where a person commits an act without being
conscious thereof, the act is not a criminal act even
though it would be a crime if it had been committed
by a person who was conscious.
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In this case, there was corroborating evidence
tending to support the defense of unconsciousness.
Defendant’s very peculiar actions in permitting the
kidnapped victim to repeatedly ignore his commands
and finally lead him docilely into the presence and
custody of a police officer lends credence to his
defense of unconsciousness. We therefore hold that
the trial judge should have instructed the jury on the
defense of unconsciousness.

4. Are Any of the Following Voluntary Acts?

a. Drowsy drivers who fall asleep while they're
driving and hit and kill someone while they're
asleep.

b. Drunk drivers who are so intoxicated they're not
in control when they hit and kill someone.

c. Drivers with dangerously high blood pressure
who suffer strokes while they're driving and kill
someone while the stroke has incapacitated them.

Examples 4a-c are examples of what we might call
voluntarily induced involuntary acts. In all three exam-
ples, the drivers voluntarily drove their cars, creating a risk
they could injure or kill someone. In all three examples,
involuntary acts followed that killed someone. Should
we stretch the meaning of “voluntary” to include them
within the grasp of the voluntary act requirement using
the MPC's “conduct including a voluntary act” definition?
Why should we punish them? Because they deserve it?
Because it might deter people with these risky conditions
from driving? Because it will incapacitate them?

Status as a Criminal Act

“Action” refers to what we do; status (or condition) denotes who we are. Most statuses or
conditions don't qualify as actus reus. Status can arise in two ways. Sometimes, it results
from prior voluntary acts—methamphetamine addicts voluntarily used methamphet-
amine the first time and alcoholics voluntarily took their first drink. Other conditions
result from no act at all. The most obvious examples are the characteristics we're born
with: sex, age, sexual orientation, race, and ethnicity.

R R R
Actus Reus and the U.S. Constitution

It's clear that, according to the general principle of actus reus, every crime has to include
at least one voluntary act, but is the principle of actus reus a constitutional command?
Twice during the 1960s, the U.S. Supreme Court considered this question. In the first
case, Robinson v. California (1962), Lawrence Robinson was convicted and sentenced to
a mandatory 90 days in jail for violating a California statute making it a misdemeanor
“to be addicted to” narcotics. Five justices agreed that punishing Robinson solely for his
addiction to heroin was cruel and unusual punishment (Chapter 2). The Court expressed
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the ban on status crimes in various ways: The California statute created a crime of personal
condition, punishing Robinson for who he was (heroin addict), not for what he did. The
statute punished the sickness of heroin addiction—“even one day in prison would be a
cruel and unusual punishment for the ‘crime’ of having a common cold”; the statute
punished a condition that may be “contracted innocently and involuntarily” (667).

The decision that legislatures can’'t make status or personal condition by itself a
crime brought into question the constitutionality of many old status crimes, such as
being a prostitute, a drunkard, or a disorderly person. But, what if these statutes include
the requirement of some act in addition to the condition? That's where Powell v. Texas
(1968) comes in. On December 19, 1966, Leroy Powell was arrested and charged under
a Texas statute, which provided:

Whoever shall get drunk or be found in a state of intoxication in any public place,
or at any private house except his own, shall be fined not exceeding one hundred
dollars. (517)

Powell was tried, found guilty, and fined $50. Powell appealed to the U.S. Supreme
Court. Powell’s argument to Court was that “the disease of chronic alcoholism”
destroyed “his will power to resist drinking and appearing drunk in public.” In other
words, there was no voluntary act. So the statute, which “criminally punishes an ill
person for conduct” he can't control, violates the ban on cruel and unusual punishment
(Powell v. Texas 1968, Brief for Appellant, 6). In its argument to the Court, Texas relied
on Powell’s own witness, a nationally recognized psychiatrist, author, and lecturer on
alcoholism, to make its own case that Powell’s being drunk in public was a voluntary
act. From this and other expert testimony, Texas argued that although it’s very tough,
chronic alcoholics can become “chronic abstainers, although perhaps not moderate
drinkers.” In other words, with a lot of effort, they can stop themselves from taking the
first, but not the second, drink of a “drinking bout.” You might want to think about it
this way: “barely” voluntary is good enough (Powell v. Texas 1968, Brief for Appellee, 8).

The U.S. Supreme Court’s opinions reflected contrasting views on the critical ques-
tion of how far the U.S. Constitution goes into the principle of actus reus. A plurality
of four justices answered firmly, not one bit further than Robinson v. California took the
principle. After making clear that the Constitution bans only pure status as a basis for
criminal liability, the plurality concluded:

Robinson brings this Court but a very small way into the substantive criminal law.
And unless Robinson is so viewed, it is difficult to see any limiting principle that
would serve to prevent this Court from becoming, under the aegis of the Cruel
and Unusual Punishment Clause, the ultimate arbiter of the standards of criminal
responsibility, in diverse areas of the criminal law, throughout the country. (533)

Finally, the plurality invoked federalism to support its hands-off position regarding
the principles of criminal liability:

Actus reus, mens tea, insanity, mistake, justification, and duress have historically
provided the tools for a constantly shifting adjustment of the tension between the
evolving aims of the criminal law and changing religious, moral, philosophical, and
medical views of the nature of man. This process of adjustment has always been
thought to be the province of the States. (535-36)

Justice White wrote a separate opinion concurring in the plurality’s judgment,
because “Powell showed nothing more than that he was to some degree compelled to
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drink and that he was drunk at the time of his arrest. He made no showing that he was
unable to stay off the streets on the night in question” (553-54).

Four dissenting justices were eager to bring the Court, by means of the U.S.
Constitution, fully into the business of supervising the general principles of criminal
liability. Writing for the dissent, Justice Fortas wrote:

Powell is charged with a crime composed of two elements—being intoxicated and
being found in a public place while in that condition. Powell was powerless to avoid
drinking; that having taken his first drink, he had “an uncontrollable compulsion to
drink” to the point of intoxication; and that, once intoxicated, he could not prevent
himself from appearing in public places. (567-68)

Most criminal law books, and I'm sure most criminal law classes, spend lots of
time and space on the Constitution and the general principles of criminal liability.
At the time the cases were decided, there was great hope, and great fear (depending
on your point of view), that an “activist” Supreme Court would use the “cruel and
unusual punishment” ban and other provisions in the U.S. Constitution to write a
constitutional doctrine of criminal liability and responsibility. It never happened. Real
cases in real courts since Powell haven't tried to bring the Constitution further into the
principles of criminal liability than Robinson brought it in 1962. It’s left in the hands
of legislatures to adopt general principles of liability and elements of specific crimes
in criminal codes; and, it's left in the hands of courts to interpret and apply the code’s
provisions in decisions involving individual defendants.

R R R
Omissions as Criminal Acts

We support punishment for people who rape, murder, and rob because their actions
caused harm. But what about people who stand by and do nothing while bad things are
happening around them? As Professor George Fletcher describes these people, “They get
caught in a situation in which they falter. Someone needs help and they cannot bring
themselves to render it.” Can these failures to act satisfy the actus reus requirement? Yes,
but only when it's outrageous to fail to do something to help someone in danger can
criminal omissions satisfy the voluntary act requirement.

There are two kinds of criminal omission. One is the simple failure to act, usually the
failure to report something required by law, such as reporting an accident or child abuse,
filing an income tax return, registering a firearm, or notifying sexual partners of positive
HIV status. The other type of omission is the failure to intervene to prevent injuries and
death to persons or the damage and destruction of property.

Both omissions—failures to report and failure to intervene—are criminal omissions
only if defendants had a legal duty (a duty enforced by law), not just a moral duty, to
act. Legal duty is an attendant circumstance element that the prosecution has to prove
beyond a reasonable doubt.

Legal duties are created in three ways:

1. Statutes
Contracts

Special relationships
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Statutes are the basis for legal duties to report—for example, the duty to file income

tax returns, report accidents and child abuse, and register firearms. Individuals can also
contract to perform duties; for example, law enforcement officers agree to “protect and
serve.” Failure to perform those duties can create criminal liability. The main special
relationships are the parent-child relationship, the doctor-patient relationship, the
employer-employee relationship, the carrier-passenger relationship, and, in some states,
the husband-wife relationship.

Failure to perform moral duties (enforced by conscience, religion, and social norms)

doesn’t qualify as a criminal omission. According to Professor Wayne LaFave (2003a):

Generally one has no legal duty to aid another person in peril, even when that aid
can be rendered without danger or inconvenience to himself. He need not shout a
warning to a blind man headed for a precipice or to an absent-minded one walking
into a gunpowder room with a lighted candle in hand. He need not pull a neigh-
bor’s baby out of a pool of water or rescue an unconscious person stretched across
the railroad tracks, though the baby is drowning or the whistle of the approaching
train is heard in the distance. A doctor is not legally bound to answer a desperate call
from the frantic parents of a sick child, at least if it is not one of his regular patients.
A moral duty to take affirmative action is not enough to impose a legal duty to do
so. But there are situations which do give rise to legal duties. (311)

ETHICAL DILEMMA

ﬂ & Should It Be a Crime to Stand By and Do

Nothing While “Bad” Things Happen?

In 1997, 17-year-old Jeremy Strohmeyer entered a Las Vegas casino restroom holding the
hand of 7-year-old Sherrice Iverson. He apparently raped and murdered the little girl in a
restroom stall. While these horrendous crimes were being committed, Strohmeyer’s high
school buddy, David Cash, entered the restroom and discovered the crimes in progress.
Cash reportedly entered the restroom a few minutes after Strohmeyer went in, peered
over the wall of a bathroom stall, and observed his friend with his hand over Sherrice
Iverson’s mouth, muffling her cries for help. Cash left the restroom but failed to report the
ongoing incident to a security guard or to the police. Cash’s inaction was awful enough,
but then he spoke to reporters and gave listeners a chance to look into his mind, heart,
and soul:

It's a very tragic event, okay? But the simple fact remains | do not know this little girl. |
do not know starving children in Panama. | do not know people that die of disease in
Egypt. The only person | knew in this event was Jeremy Strohmeyer, and | know as his
best friend that he had potential. ... I'm sad that | lost a best friend. ... I'm not going to
lose sleep over somebody else’s problem.

Even read today, Cash’s cold, remorseless words are shocking and infuriating. We are
understandably affronted by his self-centeredness, and his narrow and skewed view of
his moral duties to his “fellow man. Cash told a reporter that he did not report his friend’s
actions because, in a touching display of compassion, he “didn’t want to be the person who
takes away Strohmeyer’s last day, his last night of freedom.” Cash, it seems, believes he does
not owe anything to anybody except (perhaps) loyalty to his high school buddy who “only”
committed crimes upon a young “stranger.”
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Instructions

1. Go to the website www.cengage.com/criminaljustice/samaha and read the selections
regarding the controversy over the Good Samaritan Law.

Write a paragraph summarizing the arguments for and against the ethics and legality of
Good Samaritan laws and their application to David Cash.

Study Vermont’s Bad Samaritan Law reprinted on the website. Write a paragraph answer-
ing the question: Is Vermont's statute “ethical” public policy regarding people who watch
bad things happen and stand by doing nothing? Back up your answer with details from
the selections and from the Omissions as Criminal Acts section of the chapter.

There are two approaches to defining a legal duty to rescue strangers or call for
help. One is the “Good Samaritan” doctrine, which imposes a legal duty to help or call
for help for imperiled strangers. Only a few jurisdictions follow the Good Samaritan
approach. Nearly all follow the approach of the American bystander rule (State v. Kuntz
2000, 951). According to the bystander rule, there’s no legal duty to rescue or summon
help for someone who's in danger, even if the bystander risks nothing by helping. So,
although it might be a revolting breach of the moral law for an Olympic swimmer to
stand by and watch a child drown, without so much as even placing a 911 call on her cell
phone, the criminal law demands nothing from her.

Limiting criminal omissions to the failure to perform legal duties is based on three
assumptions: First, individual conscience, peer pressure, and other informal mechanisms
condemn and prevent behavior more effectively than criminal prosecution. Second, pros-
ecuting omissions puts too heavy of a burden on an already overburdened criminal justice
system. Third, criminal law can't force “Good Samaritans” to help people in need. The Penn-
sylvania Superior Court upheld a conviction for failure to act in Commonwealth v. Pestinakas.

The Pennsylvania Superior Court upheld a conviction
for failure to act in Commonwealth v. Pestinakas.

CASE Did They Owe Mr. Kly a Legal Duty?

Commonwealth v. Pestinakas
617 A.2d 1339 (1992, Pa.Sup.)

FACTS
Joseph Kly met Walter and Helen Pestinakas in the latter

HISTORY

Walter and Helen Pestinakas were convicted of third-
degree murder in the Court of Common Pleas, Criminal
Division, Lackawanna County. Each was sentenced to
serve not less than five years or more than ten years in
prison. Defendants appealed. The Superior Court, Nos.
375 and 395 Philadelphia 1989, affirmed.

WIEAND, J.

part of 1981 when Kly consulted them about pre-arrang-
ing his funeral. In March 1982, Kly, who had been living
with a stepson, was hospitalized and diagnosed as suffer-
ing from Zenker's diverticulum, a weakness in the walls
of the esophagus, which caused him to have trouble swal-
lowing food. In the hospital, Kly was given food, which
he was able to swallow and, as a result, regained some of
the weight that he had lost. When he was about to be dis-
charged, he expressed a desire not to return to his stepson’s
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home and sent word to the Pestinakases that he wanted to
speak with them. As a consequence, arrangements were
made for the Pestinakases to care for Kly in their home on
Main Street in Scranton, Lackawanna County.

Kly was discharged from the hospital on April 12,
1982. When the Pestinakases came for him on that day
they were instructed by medical personnel regarding the
care that was required for Kly and were given a prescrip-
tion to have filled for him. Arrangements were also made
for a visiting nurse to come to the Pestinakases’” home
to administer vitamin B-12 supplements to Kly. The
Pestinakases agreed orally to follow the medical instruc-
tions and to supply Kly with food, shelter, care, and the
medicine he required.

The prescription was never filled, and the Pestinakases
told the visiting nurse that Kly did not want the vitamin
supplement shots and that her services, therefore, were not
required. Instead of giving Kly a room in their home, the
Pestinakases removed him to a rural part of Lackawanna
County, where they placed him in the enclosed porch of
a building, which they owned, known as the Stage Coach
Inn. This porch was approximately 9 feet by 30 feet, with
no insulation, no refrigeration, no bathroom, no sink, and
no telephone. The walls contained cracks that exposed the
room to outside weather conditions.

Kly’s predicament was compounded by the Pesti-
nakases’ affirmative efforts to conceal his whereabouts.
Thus, they gave misleading information in response to
inquiries, telling members of Kly’s family that they did not
know where he had gone and others that he was living in
their home.

After Kly was discharged from the hospital, the
Pestinakases took Kly to the bank and had their names
added to his savings account. Later, Kly's money was
transferred into an account in the names of Kly or Helen
Pestinakas, pursuant to which moneys could be with-
drawn without Kly’s signature. Bank records reveal that
from May 1982, to July 1983, the Pestinakases withdrew
amounts roughly consistent with the $300 per month Kly
had agreed to pay for his care.

Beginning in August 1983, and continuing until Kly's
death in November 1984, however, the Pestinakases with-
drew much larger sums so that when Kly died, a balance
of only $55 remained. In the interim, the Pestinakases had
withdrawn in excess of $30,000.

On the afternoon of November 15, 1984, when police
and an ambulance crew arrived in response to a call by the
Pestinakases, Kly’'s dead body appeared emaciated, with his
ribs and sternum greatly pronounced. Mrs. Pestinakas told
police that she and her husband had taken care of Kly for
$300 per month and that she had given him cookies and
orange juice at 11:30 a.m. on the morning of his death. A
subsequent autopsy, however, revealed that Kly had been
dead at that time and may have been dead for as many as
39 hours before his body was found. The cause of death
was determined to be starvation and dehydration. Expert
testimony opined that Kly would have experienced pain
and suffering over a long period of time before he died.

The General Principles of Criminal Liability

At trial, the Commonwealth contended that after
contracting orally to provide food, shelter, care, and neces-
sary medicine for Kly, the Pestinakases engaged in a course
of conduct calculated to deprive Kly of those things neces-
sary to maintain life and thereby cause his death.

The trial court instructed the jury that the Pestinakases
could not be found guilty of a malicious killing for fail-
ing to provide food, shelter, and necessary medicines to
Kly unless a duty to do so had been imposed upon them
by contract. The Court instructed the jury, inter alia, as
follows:

In order for you to convict the defendants on any of
the homicide charges or the criminal conspiracy or
recklessly endangering charges, you must first find
beyond a reasonable doubt that the defendants had a
legal duty of care to Joseph Kly.

There are but two situations in which
Pennsylvania law imposes criminal liability for the
failure to perform an act. One of these is where the
express language of the law defining the offense
provides for criminal [liability] based upon such a
failure. The other is where the law otherwise imposes
a duty to act.

Unless you find beyond a reasonable doubt that
an oral contract imposed a duty to act upon Walter
and Helen Pestinakas, you must acquit the defendants.

OPINION

The Pestinakases contend that this instruction was error.
The applicable law appears at 18 Pa.C.S. § 301(a) and
(b) as follows:

(a) General rule. A person is not guilty of an offense
unless his liability is based on conduct which
includes a voluntary act or the omission to per-
form an act of which he is physically capable.

(b) Omission as basis of liability. Liability for the
commission of an offense may not be based on
an omission unaccompanied by action unless:

(1) the omission is expressly made sufficient by
the law defining the offense; or

(2) a duty to perform the omitted act is other-
wise imposed by law.

Unless the omission is expressly made sufficient by
the law defining the offense, a duty to perform the omit-
ted act must have been otherwise imposed by law for the
omission to have the same standing as a voluntary act for
purposes of liability. It should, of course, suffice, as the
courts now hold, that the duty arises under some branch
of the civil law. If it does, this minimal requirement is
satisfied, though whether the omission constitutes an
offense depends as well on many other factors.

Consistent with this legal thinking, we hold that
when the statute provides that an omission to do an act
can be the basis for criminal liability if a duty to perform
the omitted act has been imposed by law, the legislature



intended to distinguish between a legal duty to act and
merely a moral duty to act.

A duty to act imposed by contract is legally enforce-
able and, therefore, creates a legal duty. It follows that
a failure to perform a duty imposed by contract may be
the basis for a charge of criminal homicide if such failure
causes the death of another person and all other elements
of the offense are present. Because there was evidence in
the instant case that Kly’s death had been caused by the
Pestinakases’ failure to provide the food and medical care
which they had agreed by oral contract to provide for him,
their omission to act was sufficient to support a conviction
for criminal homicide.

The Pestinakases argue that, in any event, the Com-
monwealth failed to prove an enforceable contract
requiring them to provide Kly with food and medical
attention. It is their position that their contract with Kly
required them to provide only a place for Kly to live and a
funeral upon his death. This obligation, they contend, was
fulfilled. Although we have not been provided with a full
and complete record of the trial, it seems readily apparent
from the partial record before us that the evidence was suf-
ficient to create an issue of fact for the jury to resolve. The
issue was submitted to the jury on careful instructions by
the learned trial judge and does not present a basis enti-
tling the Pestinakases to post-trial relief.

The judgments of sentence must be, as they are,
AFFIRMED.

DISSENT
MCcEWEN, J.

The theory of the Commonwealth at trial was that the fail-
ure of the Pestinakases to fulfill the alleged civil contract
to provide food, shelter, personal, and medical care to Mr.
Kly was alone sufficient to support a finding of first and/
or third degree murder.

Section 301(b)(2) of the Crimes Code provides, in
relevant part:

Liability for the commission of any offense may not be
based on an omission unaccompanied by action unless a
duty to perform the omitted act is otherwise imposed
by law. (emphasis added) 18 Pa.C.S. § 301(b)(2)

The precise issue thus becomes whether the legisla-
ture intended that a “contractual duty” constitutes a “duty
imposed by law” for purposes of ascertaining whether
conduct is criminal. While I share the desire of the pros-
ecutor and the jury that the Pestinakases must not escape
responsibility for their horribly inhuman and criminally
culpable conduct, I cling to the view that an appellate
court is not free to reshape the intention or revise the
language of the Crimes Code. Rather, our constitutional
obligation is to implement the intent and comply with the
direction of the legislature.

It is true that this Court has upheld convictions for
endangering the welfare of children. However, all of the
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cases where liability is based upon a failure to act involved

the parent-child relationship and the statutory imposition of

duties upon the parents of minors. In the instant case, where

there was no “status of relationship between the parties”

except landlord/tenant, a failure to perform a civil contract

cannot alone sustain a conviction for third degree murder.
Thus, it is that I dissent.

QUESTIONS

1. List all the facts relevant to deciding whether the
Pestinakases had a legal duty to Joseph Kly.

2. List all of the failures to act and voluntary acts that
are relevant to deciding whether the Pestinakases
failed to perform a legal duty to Mr. Kly.

3. Summarize the arguments regarding criminal omis-
sion of both the majority and dissenting opinions.

4. In your opinion, did the Pestinakases have a legal
duty to Joseph Kly? Assuming they did have a legal
duty, did they reasonably perform their duty? Back
up your answer with facts and arguments in the
case excerpt.

EXPLORING FURTHER

Omissions

1. Did She Have a Special Relationship
with the Man in Her House?

People v. Oliver, 258 Cal.Rptr. 138 (1989)

FACTS Carol Ann Oliver met Carlos Cornejo in the
afternoon when she was with her boyfriend at a bar. She
and her boyfriend purchased jewelry from Cornejo. In the
late afternoon, when Oliver was leaving the bar to return
home, Cornejo got into the car with her, and she drove him
home with her. At the time, he appeared to be extremely
drunk. At her house, he asked her for a spoon and went
into the bathroom. She went to the kitchen, got a spoon,
and brought it to him. She knew he wanted the spoon to
take drugs. She remained in the living room while Cornejo
“shot up” in the bathroom. He then came out and col-
lapsed onto the floor in the living room. She tried but was
unable to rouse him. Oliver then called the bartender at the
bar where she had met Cornejo. The bartender advised her
to leave him and come back to the bar, which Oliver did.

Oliver’s daughter returned home at about 5:00 p.m.
that day with two girlfriends. They found Cornejo uncon-
scious on the living room floor. When the girls were
unable to wake him, they searched his pockets and found
$8. They did not find any wallet or identification.

The daughter then called Oliver on the telephone.
Oliver told her to drag Cornejo outside in case he woke
up and became violent. The girls dragged Cornejo outside
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and put him behind a shed so that he would not be in the
view of the neighbors. He was snoring when the girls left
him there. About a half hour later, Oliver returned home
with her boyfriend. She, the boyfriend, and the girls went
outside to look at Cornejo. Oliver told the girls that she
had watched him “shoot up” with drugs and then pass out.

The girls went out to eat and then returned to check on
Cornejo later that evening. He had a pulse and was snor-
ing. In the morning, one of the girls heard Oliver tell her
daughter that Cornejo might be dead. Cornejo was purple
and had flies around him. Oliver called the bartender at
about 6:00 a.m. and told her she thought Cornejo had
died in her backyard. Oliver then told the girls to call the
police and she left for work. The police were called.

Oliver was convicted of involuntary manslaughter
and appealed.

Did Oliver have a “special relationship” with Cornejo
that created a legal duty?

“Yes,” said the appeals court.

DECISION We conclude that the evidence of the com-
bination of events which occurred between the time
appellant left the bar with Cornejo through the time he
fell to the floor unconscious established as a matter of law
a relationship which imposed upon appellant a duty to
seek medical aid. At the time appellant left the bar with
Cornejo, she observed that he was extremely drunk, and
drove him to her home. In so doing, she took him from
a public place where others might have taken care to pre-
vent him from injuring himself, to a private place—her
home—where she alone could provide care.

2. Did He Have a Legal Duty
to His Girlfriend’s Baby?
State v. Miranda, 715 A.2d 680 (1998)

FACTS Santos Miranda started living with his girlfriend
and her two children in an apartment in September 1992.
On January 27, 1993, Miranda was 21 years old, his girl-
friend was 16, her son was 2, and her daughter, the victim
in this case, born on September 21, 1992, was 4 months
old. Although he was not the biological father of either
child, Miranda took care of them and considered himself
to be their stepfather.

He represented himself as such to the people at
Meriden Veteran's Memorial Hospital where, on January
27, 1993, the victim was taken for treatment of her inju-
ries following a 911 call by Miranda that the child was
choking on milk. Upon examination at the hospital, it
was determined that the victim had multiple rib fractures
that were approximately two to three weeks old, two skull
fractures that were approximately seven to ten days old, a
brachial plexus injury to her left arm, a rectal tear that was
actively “oozing blood,” and nasal hemorrhages.

The court determined that anyone who saw the child
would have had to notice these injuries, the consequent
deformities, and her reactions. Indeed, the trial court
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found that Miranda had been aware of the various bruises
on her right cheek and the nasal hemorrhages, as well
as the swelling of the child’s head; that he knew she had
suffered a rectal tear, as well as rib fractures posteriorly on
the left and right sides; and that he was aware that there
existed a substantial and unjustifiable risk that the child
was exposed to conduct that created a risk of death.

The trial court concluded that despite this knowledge,
the defendant “failed to act to help or aid the child by
promptly notifying authorities of her injuries, taking her
for medical care, removing her from her circumstances
and guarding her from future abuses. As a result of his
failure to help her, the child was exposed to conduct
which created a risk of death to her, and the child suffered
subsequent serious physical injuries.”

Did Santos Miranda have a legal duty to “protect
health and well-being” of the baby?

Yes, said the Connecticut Supreme Court.

DECISION We conclude that, based upon the trial court’s
findings that the defendant had established a familial
relationship with the victim’s mother and her two chil-
dren, had assumed responsibility for the welfare of the
children, and had taken care of them as though he were
their father, the defendant had a legal duty to protect the
victim from abuse.

Text not available due to copyright restrictions
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Possession as a Criminal Act

Let's start by making clear that possession is not action; it’s a passive condition (Dubber
and Kelman 2009, 252). It's only by means of a legal fiction (pretending something is
a fact when it’s not, if there’s a “good” reason for pretending) that the principle of actus
reus includes possession. According to Professor Markus Dubber (2001):

Possession offenses have not attracted much attention. Yet, they are everywhere in
American criminal law, on the books and in action. They fill our statute books, our
arrest statistics, and eventually, our prisons. By last count, New York law recognized
no fewer than 153 possession offenses; one in every five prison or jail sentences
handed out by New York courts in 1998 was imposed for a possession offense. That
same year, possession offenses accounted for over 100,000 arrests in New York State,
while drug offenses alone resulted in over 1.2 million nationwide. (834-35)
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The General Principles of Criminal Liability

TABLE 3.2 Criminal Possession Statutes

1. Air pistols and rifles 20. Graffiti instruments

2. Weapons (including dangerous weapons, 21. Instruments of crime
instruments, appliances, or substances)

3. Ammunition 22. Noxious materials

4. Anti-security items 23. Obscene material

5. Body vests 24. Obscene sexual performances by a child

6. Burglary tools 25. "Premises which [one] knows are being used for

prostitution purposes”

7. Computer-related material ’26 Prison contraband

8. Counterfeit trademarks ’27 Public benefit cards

9. Drug paraphernalia 28. Slugs

10. Drug precursors 29. Spearfishing equipment
11. Drugs 30. Stolen property

13. Embossing machines (to forge credit cards) 32.Tear gas

14. Firearms ’33.Toy guns

15. Fireworks 34. Unauthorized recordings of a performance
16. Forged instruments 35. Undersized catfish (in Louisiana)

17. Forgery devices 36. Usurious loan records

18. Gambling devices 37.Vehicle identification numbers

19. Gambling records 38. Vehicle titles without complete assignment

Source: Dubber 2001, 856-57.

In his detailed and powerful criticism of the expansion of possession crimes,
Professor Dubber (2001, 856-57) lists 38 (Table 3.2), “and the list could go on and
on.” According to Dubber, “millions of people commit one of its variants every day.” ...
“Operating below the radars of policy pundits and academic commentators, as well as
under the Constitution, possession does the crime war’s dirty work.”

The most common of the many criminal possession crimes include possession of
weapons, illegal drugs, and drug paraphernalia. The “good reason” for pretending pos-
session is an act is the powerful pull of the idea that “an ounce of prevention is worth a
pound of cure.” Better to nip the bud of possession before it grows into an act of doing
drugs or shooting someone. Also, most people get possession by their voluntary acts—
for example, buying marijuana and putting it in their pocket. So their active acquisition
brings about passive. But not always. Maybe a student who got a bad grade “planted”
marijuana in my briefcase when I wasn't looking. Or, maybe you put your roommate’s
ecstasy in your pocket to take it to the police station and turn it in.

There are two kinds of possession: actual and constructive. Actual possession means
physical control of banned stuff; it's “on me” (for example, marijuana is in my pocket).
Constructive possession means I control banned stuff, but it's not on me (it’s in my car,
my apartment, or other places I control) (American Law Institute 1985, 1.2, 24).
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Possession, whether actual or constructive, can be either “knowing” or “mere.”
Knowing possession means possessors are aware of what they possess. So, if you
buy crystal meth and know it’s crystal meth, you have knowing possession. (Knowing
doesn’t mean you have to know it’s a crime to possess crystal meth, only that you know
it's crystal meth.) Mere possession means you don’t know what you possess. So, if you
agree to carry your friend’s briefcase that you don’t know is filled with stolen money;,
you've got mere possession of the money. All but two states (except for North Dakota
and Washington) require knowing possession. Also, almost all the cases in the court
reports are constructive possession cases, and they're almost all drug and/or weapons
cases. Our next case excerpt is a case of the constructive knowing possession of a loaded
Ruger .357 revolver, Porter v. State (2003).

Our next case excerpt is a case of the constructive

knowing possession of a loaded Ruger .357 revolver,

Porter v. State (2003).

CASE Did He Possess a Loaded

Ruger .357 Revolver?

Porter v. State
WL 1919477 (Ark. App. 2003)

HISTORY

Appellant Jermaine Porter was adjudicated delinquent for
being a minor in possession of a handgun and was com-
mitted to the Department of Youth Services. On appeal,
Porter challenges the sufficiency of the evidence support-
ing the trial court’s decision. We affirm.

LAYTON ROAE J.

FACTS

Little Rock Police Officer Beth McNair testified that she
stopped a vehicle with no license plate on the evening of
May 23, 2002. Porter was a passenger in the vehicle and
was sitting in the back seat on the passenger side. Porter’s
cousin was the driver of the vehicle, and his uncle was in
the front passenger seat. As McNair approached the vehi-
cle, she testified that she observed Porter reaching toward
the floor with his left hand. McNair told Porter to keep
his left hand where she could see it. As McNair shined
her flashlight into the vehicle, she testified that she saw
a handgun on Porter’s left shoe and that the barrel of the
gun was pointing toward her. McNair drew her weapon
and alerted her assisting officer that there was a gun.
Officer Robert Ball testified that he assisted McNair
with the traffic stop. Ball stated that he was standing near
the trunk on the driver’s side of the vehicle when he heard
McNair yell “Gun.” Ball drew his weapon and came to the
passenger side of the vehicle, where he saw that Porter had

his hand near his shin and that there was a gun lying on
top of Porter’s foot. Porter was then taken into custody.
McNair testified that the gun was a Ruger .357 revolver,
which was loaded. Another weapon was found in plain
view in the floorboard of the front passenger seat.

Porter testified that his cousin and his uncle had
picked him up at a hotel and that they were taking him
to his sister’s house. Porter stated that he had only been
in the car for approximately five minutes when it was
stopped, that he did not know that there were any guns
inside the vehicle, and that the gun found near his foot
was not his. He also denied that he bent over and reached
toward the floor, and he testified that there was nothing
touching his foot. Porter admitted that the gun may have
been found near his foot but explained that it probably
“slid back there” from underneath the seat when they were
driving up some steep hills.

OPINION

Porter contends that the State failed to prove that he
possessed the gun because the vehicle was also occupied
by two other persons. It is not necessary for the State to
prove actual physical possession of a firearm; a showing of
constructive possession is sufficient. To prove constructive
possession, the State must establish beyond a reasonable
doubt that the defendant exercised care, control, and man-
agement over the contraband and that the defendant knew
the matter possessed was contraband.

Although constructive possession can be implied
when the contraband is in the joint control of the accused
and another, joint occupancy of a vehicle, standing alone,
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is not sufficient to establish possession. In a joint-occu-
pancy situation, the State must prove some additional
factor, which links the accused to the contraband and
demonstrates the accused’s knowledge and control of the
contraband, such as:

(1) whether the contraband was in plain view;

(2) whether the contraband was found on the accused’s
person or with his personal effects;

(3) whether it was found on the same side of the car seat
as the accused was sitting or in near proximity to it;

(4) whether the accused is the owner of the vehicle or
exercises dominion or control over it;

(5) and whether the accused acted suspiciously before or
during the arrest.

In making its finding that Porter had possession of
the handgun found in the back seat of the vehicle, the trial
court stated that almost all of the above factors were pres-
ent except that Porter was not the owner or driver of the
vehicle. Porter, however, contends that all of these factors
must be shown to prove that he had constructive posses-
sion. Because the trial court did not find there to be any
exercise of dominion and control over the vehicle, Porter
argues that it was not proven that he exercised dominion
and control over the handgun.

Contrary to Porter’s argument, it is not necessary that
all of the above stated factors be shown in order to find a
person in constructive possession of contraband in a case
of joint occupancy; rather, there must be “some additional
factor linking the accused” to the contraband.

There is substantial evidence in this case supporting
the trial court’s finding that Porter had possession of the
handgun. According to the police officers’ testimonies, the
handgun was found in plain view on the floorboard of the
back seat of the vehicle, the gun was lying on Porter’s left
foot, it was on the same side of the vehicle as Porter was
sitting, and Porter acted suspiciously prior to his arrest by
reaching toward the floor with his left hand. The presence
of these factors is sufficient to show Porter’s knowledge
and control of the handgun. Although Porter testified that
the gun was not his, that he did not know that there were
guns in the vehicle, and that the gun must have “slid back”
near his foot when the vehicle went up a steep hill, the
trial court specifically stated that it credited the testimony
of the State’s witnesses.

We defer to the trial court in matters of credibility of
witnesses, and the trial court is not required to believe the
testimony of the accused, as he is the person most inter-
ested in the outcome of the trial. Thus, we affirm.

Affirmed.

QUESTIONS

1. Identify the two elements of constructive posses-
sion discussed by the court.

2. List the five factors the court identifies that can
prove possession in joint occupancy cases.

The General Principles of Criminal Liability

3. Match the facts of the case to the five factors you
listed in (2).

4. Assume you're the prosecutor. Argue that Porter
actually and constructively possessed the handgun.
Back up your arguments with facts in the case.

5. Assume you're the defense attorney. Argue that Porter
did not actually or constructively possess the gun.

EXPLORING FURTHER

Possession

Was the Temporary, Innocent Possession
a Defense to Illegal Drug Possession?

People v. E.C., 761 N.Y.C.2d 443 (Supreme Court, Queens
County, N.Y., 2003)

FACTS E.C.(defendant) was employed by Primo Security
to work as a bouncer at a bar, was told to confiscate ille-
gal contraband before anyone was allowed inside, and
that their policy was that if anything was confiscated, he
should contact Primo who would turn in the contraband
to the police. On the night in question, the defendant
confiscated 14 packets of cocaine from a patron on his
way into the bar. Prior to his having an opportunity to
contact Primo, the police responded to noise outside the
bar at which time the defendant gave the police the 14
packets of cocaine. E.C. was charged with fourth-degree
criminal possession of a controlled substance. He sought
a jury instruction on defense of temporary and lawful
possession.

Was the temporary lawful (innocent) possession
of illegal drugs a defense to the charge of fourth-degree
possession? Yes, said the N.Y. Supreme Court, Queens
County, New York.

DECISION The People do not dispute the existence of
this defense with respect to weapons, rather they argue
against applying it to other possessory crimes such as
criminal possession of a controlled substance. The People
seem to be taking an absolutist position to the temporary
and innocent possession of a controlled substance. This
position makes little sense in real life and runs contrary
to public policy considerations. It also allows for certain
factual situations to be criminalized where it is clear that
the state would not want to punish people doing the right
thing. While many real life situations come to mind, three
intriguing ones came up in oral argument.

First, if a parent discovers illegal drugs in their child’s
bedroom and decide to confront the child with these
drugs—just like we see on the public service announce-
ments on television—the parent would be guilty of a
degree of criminal possession of a controlled substance
under the People’s absolutist position.



Second, if a teacher, dean, guidance counselor, or
principal in a school came into possession of a controlled
substance by either taking it from a student or finding it
in a desk, open locker, the hall, or any other part of the
school, the teacher, dean, guidance counselor, or principal
would be guilty of a degree of criminal possession of a con-
trolled substance under the People’s absolutist position.

The third example might be the most intriguing espe-
cially in drug cases. During the trial, like other drugs cases,
after the People entered into evidence the 14 packets of
cocaine, they published them to the jury. The jurors, one-
by-one, took the cocaine into their hands and looked at
it, and then passed them to the next juror. The last juror
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returned the 14 packets to the court. Under this situa-
tion, each juror would be guilty of a degree of criminal
possession of a controlled substance under the People’s
absolutist position.

The same policy considerations for weapons are
equally valid for controlled substances. We want people,
not just law enforcement, to confiscate illegal drugs from
their children and students and turn them in to the proper
authorities. We want people who find drugs on the street
to pick them up and turn them in to the proper authorities.
We want jurors to be able to examine evidence without fear
of prosecution. It makes no sense whatsoever to criminal-
ize this type of behavior. It runs contrary to public policy.

SUMMARY

Criminal conduct is conduct that unjustifiably and inexcusably inflicts or threatens
substantial harm to individual or public interests (MPC).

There might be criminal conduct without criminal liability; however, there is never
criminal liability without criminal conduct.

Criminal conduct can qualify for criminal punishment only after it proceeds through
all the following analytic steps: (1) Is there criminal conduct? (2) Is the conduct justi-
fied? (3) Is the conduct excused?

The last two elements of criminal liability are causation and criminal harm. Crimes
that include all five elements are known as bad result crimes (or simply as result
crimes).

All crimes include, at a minimum, a criminal act (actus reus). Most serious crimes also
require criminal intent.

Crimes consisting of the first and second elements include a third element, concur-
rence: a criminal intent has to trigger the criminal act.

The importance of the voluntary act requirement is that the law punishes people only
for their act(s). However, all acts need not be voluntary to satisfy the requirement;
conduct has to include only one voluntary act.

Status can arise in two ways: (1) it can result from prior voluntary act (2) or status
can result from no act at all, such as sex, age, sexual orientation, race, and ethnicity.

Failures to act, or criminal omissions, consist of two types: (1) the failure to report
and (2) the failure to intervene to prevent injuries and death to persons or the damage
and destruction of property. Omissions are criminal omissions only if defendants
had a legal duty, not just a moral duty, to act.

Possession is not an act; it’s a passive condition. Most people charged with possession
have acquired possession by the voluntary act of acquisition.



102 | CHAPTER 3 . The General Principles of Criminal Liability

KEY TERMS

criminal conduct, p. 81 status, p. 89

criminal liability, p. 82 criminal omissions, p. 91
elements of a crime, p. 82 failure to report, p. 91

actus reus, p. 82 failure to intervene, p. 91

mens rea, p. 82 legal duty, p. 91

attendant circumstances element, p. 83 “Good Samaritan” doctrine, p. 93
concurrence, p. 83 American bystander rule, p. 93
corpus delicti, p. 84 legal fiction, p. 97

conduct crimes, p. 84 actual possession, p. 98
criminal acts, p. 84 constructive possession, p. 98
bad result crimes (result crimes), p. 84 knowing possession, p. 99
manifest criminality, p. 85 mere possession, p. 99

one-voluntary-act-is-enough, p. 86

WEB RESOURCES

To prepare for exams, visit the Criminal Law companion website at www.cengage.com/
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A family photo shows

Diane and Danny

Schuler with their
children Bryan, left, and

Erin. Danny Schuler, the
husband of the suburban
New York mother who

caused a car crash that
killed her and seven others,
said that his wife didn't
have a drinking problem.
He suggested that diabetes
and other health problems
were to blame.

© Newsday/MCT/Landov




The General Principles
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Mens Rea, Concurrence, Causation,
and Ignorance and Mistake

CHAPTER OUTLINE

Mens Rea Negligent
Proving “State of Mind” Liability without Fault (Strict Liability)
Criminal Intent Concurrence
General and Specific Intent (Causation
The Model Penal Code’s (MPC's) Mental Attitudes Factual (“but for”) Cause
Purpose Legal (“Proximate”) Cause
Knowing Ignorance and Mistake
Reckless

Was He Guilty?

Police officers stopped Steven Loge for speeding. During a routine search of his automobile,
the officers found a nearly empty bottle of beer in a brown paper bag underneath the front
passenger seat. Loge was charged with keeping an open bottle containing intoxicating liquor
in an automobile. At trial, Loge testified that the car he was driving belonged to his father and
that the open bottle did not belong to him and that he did not know it was in the car.

(State v. Loge 2000)

“I didn’t mean to” captures a basic idea about criminal liability: a criminal act (actus reus) is nec-
essary, but it's not enough for criminal liability, at least not liability for most serious crimes. They
also include a mental element (mens rea). Why? Because it’s fair and just to punish only people
we can blame. We call this culpability or blameworthiness. Justice Holmes (1963, 4) put it this
way: “Even a dog distinguishes between being stumbled over and being kicked."

Mens rea translated means “evil state of mind,” in the singular. In fact, as you'll learn in this
chapter, there are several states of mind that can qualify as the mental element. The majority of
states and the federal system apply a framework that began with the English common law
(Chapter 1), and which now is included in statutes that include a range of mental states that fall
into the categories of general intent, specific intent, and strict liability. A substantial minority of
states adopt the Model Penal Code (MPC) structure that consists of four states of mind, ranked
according to the degree of their blameworthiness: purposely, knowingly, recklessly, and negli-
gently. This book follows mainly (but not exclusively) the MPC structure.
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In addition to the mental attitude(s), we add two more elements essential to criminal liabil-
ity: concurrence and causation. Finally, we examine how ignorance and mistakes can create a
reasonable doubt that the prosecution has proved criminal intent. Concurrence refers to the
requirement that a criminal intent has to trigger a criminal act in criminal conduct crimes and
that criminal conduct has to cause a bad result in bad result crimes. The element of causation
consists of two parts, both of which the prosecution has to prove beyond a reasonable doubt.
Cause in fact consists of the objective determination that the defendant’s act triggered a chain
of events that ended as the harmful result, such as death in homicide. Factual cause is neces-
sary but not enough to satisfy the causation requirement; that requires legal cause. Legal
cause consists of the subjective judgment that it’s fair and just to blame the defendant for the
bad result.

Proving mens rea, and in bad result crimes, causation, isn’t always enough to prove criminal
liability. Sometimes, mistakes negate the mens rea. Let’s turn first to the principle of mens rea,
then to causation, and finally to mistakes that negate mens rea.

R RN T
Mens Rea

" ou

Mens rea (“mental element,” also called “mental attitude,” “state of mind,” or “criminal
intent”) is an ancient idea. “For hundreds of years the books have repeated with unbro-
ken cadence that “An act doesn’t make the actor guilty, unless his mind is guilty” (Actus
non facit reum nisi mens sit rea) (Sayre 1932, 974). According to the great medieval jurist
Bracton, writing in 1256:

He who kills without intent to kill should be acquitted, because a crime is not com-
mitted unless the intent to injure intervene; and the desire and purpose distinguish
evildoing. (quoted in Sayre 1932, 985)

Six hundred years later, the distinguished U.S. criminal law scholar Joel Bishop
echoed Bracton: “There can be no crime, large or small, without an evil mind” (Sayre
1932, 974). And, in a 2001 case where mens rea was an issue, senior U.S. District Court
Judge and scholar Jack Weinstein called the “actus non facit . . . maxim the criminal law’s
‘mantra’” and noted that “Western civilized nations have long looked to the wrong-
doer’s mind to determine both the propriety and the grading of punishment” (U.S. v.
Cordoba-Hincapie 1993, 489).

Mens rea isn't just ancient; it's complex. “No problem of criminal law . . . has proved
more baffling through the centuries than the determination of the precise mental ele-
ment necessary to convict of any crime” (Sayre 1932, 974). Several reasons account for
this bafflement. First, whatever it means, mens rea is difficult to discover and then prove
in court. Second, courts and legislatures have used so many vague and incomplete defini-
tions of the mental element.

According to the “Commentary on mens rea” accompanying the Alabama Criminal
Code:

It would be impossible to review, much less reconcile and make clear and uniform,
the myriad of Alabama statutes and cases that have employed or discussed some term
of mental culpability. Such mental terms and concepts, while necessarily difficult to
articulate, sometimes have been vaguely or only partly defined, or otherwise seem
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TABLE 4.1 Mental Attitudes Used in the Alabama Code

“Intentionally” “Negligently”

“Willfully” “With culpable negligence”
“Purposely” “With gross negligence”
"Designedly” "With criminal negligence”
"Knowingly” "Without due caution”
"Deliberately” "Wickedly”

“Maliciously” “Unlawfully”

“With premeditation” “Wrongfully”

"Recklessly”

imprecise or inconclusive, unclear or ambiguous, even confusing or contradictory,
or over refined with technical, obscure and often subtle, if not dubious, distinctions.
(Burnett v. State 1999, 575)

Table 4.1 includes a partial list of terms in the Alabama Code before it was reformed
along the lines of the states of mind in the MPC. After listing 17, the summary ends,
resignedly adding “and scores of others” (575).

Third, mens rea consists of several mental attitudes that range across a broad spec-
trum, stretching all the way from purposely committing a crime you're totally aware is
criminal (stealing an iPod from Circuit City) to merely creating risks of criminal conduct
or causing criminal harms—risks you're not the slightest bit aware you're creating (driv-
ing someone else’s car with an open beer bottle you don’t even know is in the car). We'll
discuss these mental attitudes later in the chapter and in Chapters 9 through 13. For now,
it's very important that you understand that intent in criminal law goes way beyond the
dictionary definition of “intent,” which refers to acting on purpose or deliberately.

Fourth, a different mental attitude might apply to each of the elements of a crime.
So it's possible for one attitude to apply to actus reus, another to causation, another to
the harm defined in the statute, and still another to attendant circumstance elements
(ALI 1985 I:2, 229-33).

As you learn about the mens rea, you'll probably be confused by the multiple mental
attitudes it includes; by the complexity and uncertainty surrounding the definitions of
the multiple attitudes it encompasses; and by the practical problems of matching the
attitudes to elements of the offense and then proving each one beyond a reasonable
doubt. Maybe you can take some comfort in knowing that courts don’t always get the
definitions of mental states right, either.

We need to note one more complexity in mens rea, namely the relationship between
mental attitude and motive. Experts have disagreed over the difference between motive
and intent. Probably for this reason, they clarify the difference with an example: if a man
murders his wife for her money—his intent was to kill; his motive was to get her money.
It's often said that motive is irrelevant to criminal liability; good motive is no defense
to criminal conduct, and a bad motive can’t make legal conduct criminal. So if a wife
poisons her husband because he’s suffering from the unbearable pain of a terminal bone
cancer, she’s still guilty of murder. And if she wants him dead because she hates him,
and accidentally shoots him while they're deer hunting, she’s not guilty even though she
wanted him dead, and she’s glad he’s out of the way.
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Unfortunately, the relationship between motive and criminal liability is not so
simple. The truth is that sometimes motive is relevant and sometimes it's not. Greed,
hate, and jealously are always relevant to proving the intent to kill. Compassion may well
affect discretionary decisions, such as police decisions to arrest, prosecutors to charge,
and judges to sentence, say, mercy killers.

Juries have sometimes refused to convict mercy killers of first-degree murder even
though the intent to kill was clearly there (Chapter 9). The murder conviction of Robert
Latimer is a good example of this. Latimer could no longer stand the constant pain his
12-year-old daughter, Tracy, was suffering because of her severe and incurable cerebral
palsy. She wore diapers, weighed only 38 pounds, and couldn’t walk, talk, or feed herself.

So he put Tracy into the cab of his pickup truck on the family farm and pumped exhaust
into the cab of the truck. He told the police that he stood by, ready to stop if Tracy started to
cry, but that she simply went quietly “to sleep. My priority was to put her out of her pain.”
He pleaded not guilty to first-degree murder, but the jury found him guilty of second-degree
murder. Despite the verdict of guilty on the lesser charge, many people in the town agreed
with an 18-year-old high school student who said Latimer “did what he had to do for his
daughter’s sake. And that's the way a lot of people in town are feeling” (Farnsworth 1994, A6).

Motive is also important in some defenses. For example, it’s a defense to the crime
of escaping from prison if a prisoner breaks out to save her life from a rapidly spreading
fire (the defense of necessity, Chapter 5). Finally, motive is sometimes an element of a
crime itself. For example, one of the attendant circumstances of burglary accompanying
the act of breaking and entering someone else’s property is “the purpose of committing
a crime” once inside (the elements of burglary, Chapter 11).

Let's look more closely at proving the mens rea, defining it, and classifying it, and the
difficulties and complexities in doing all of these.

Proving “State of Mind”

You can't see a state of mind. Not even the finest instruments of modern technology can
find or measure your attitude (Hall 1960, 106). Electroencephalograms can record brain
waves, and x-rays can photograph brain tissue, but Chief Justice Brian’s words are as true
today as they were when he wrote them in 1477: “The thought of man is not triable, for
the devil himself knoweth not the thought of man” (Williams 1961, 1). Three hundred
years later, Sir William Blackstone put it simply: “A tribunal can’t punish what it can’t
know” (Blackstone 1769, 21).

Confessions are the only direct evidence of mental attitude. Unfortunately, defen-
dants rarely confess their true intentions, so proof of their state of mind usually depends
on indirect (circumstantial) evidence. Acts and attendant circumstances are the over-
whelming kind of circumstantial evidence. In everyday experience, we rely on what
people do to tell us what they intend. For example, if I break into a stranger’s house at
night, it’s reasonable to infer I'm up to no good. So by observing directly what I do, you
can indirectly determine what I intend.

Criminal Intent

The long list of terms used to define the mental element(s) in the pre-reformed
Alabama Criminal Code (Table 4.1, p. 107) can be reduced to two kinds of fault that
satisfy the mental element in criminal liability. One is subjective fault, or fault that
requires a “bad mind” in the actor. For example, suppose in your state, it's a crime to
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“receive property you know is stolen.” You buy an iPod from another student who
you know stole it. The bad state of mind is “knowingly,” which is more culpable than
“recklessly” and less culpable than “purposely.”

Subjective fault is linked frequently with immorality. You can see this connection
in expressions in cases and statutes, such as “depravity of will,” “diabolic malignity,”
“abandoned heart,” “bad heart,” “heart regardless of social duty and fatally bent on
mischief,” “wicked heart,” “mind grievously depraved,” or “mischievous vindictive
spirit” (Dubber 2002, 50-51). Although these terms were typical of old laws and
opinions, they're still in use in non-MPC jurisdictions, as you'll see in some of the case
excerpts throughout the book.

The second kind of fault is objective fault, which requires no purposeful or con-
scious bad mind in the actor. For example, suppose it’s a crime to “receive property you
have reason to believe is stolen.” You buy a new iPod in its original package for $10
that you honestly, but naively, don’t know is stolen. You should know it was stolen; a
reasonable person would know it was stolen, and in fact it was stolen. So, even though
you had no “bad” mind, you're held accountable because you didn’t live up to the
norm of the average person.

The third kind of criminal liability isn't on the Alabama list; criminal liability with-
out subjective or objective fault (called strict liability). Suppose a statute reads, “whoever
receives stolen property” commits a crime. You buy an iPod for $45 that looks used, but
you honestly and reasonably believe it wasn't stolen. It doesn’t matter; under this statute,
you're liable without either subjective or objective fault.

It's easy enough to define and give examples of these three types of liability. It's
also easy to rank them according to the degree of their culpability. Subjective “bad
mind” fault is most blameworthy. Objective unreasonable risk creation is less blame-
worthy; some maintain it shouldn’t even qualify as a criminal state of mind. No-fault
liability requires the least culpability; it holds people accountable for their actions
without regard to fault.

We'll have more to say about mental fault and no fault shortly (and also in the
remaining chapters of the book). But now, we have to examine two terms (used by many
courts and some statutes) that are the source of uncertainty over what criminal intent
means: general intent and specific intent (LaFave 2003b, 1:352-55).

General and Specific Intent

General intent is used most commonly in the cases to mean the intent to commit the
criminal act as defined in a statute. In that sense, general intent is general because it
states the minimum requirement of all crimes—namely, that they have to include an
intentional/voluntary act, omission, or possession (Chapter 3). It would be easy and
obvious if all courts defined general intent as the intent to commit the criminal act. But
they don't, and that causes confusion. For example, some courts define general intent as
a “synonym for mens rea,” so it includes all levels of both subjective and objective fault.
Another definition is the intent to commit a crime at an undetermined time and place
with no specific victim in mind. For example, Clifford Hobbs threw a bag of burglar’s
tools out of his car during a high-speed chase by Des Moines police. He was found guilty
of “possession of burglary tools” (State v. Hobbs 1961, 239). Hobbs argued that at the
time the police apprehended him, he “had no intention of breaking into any place” and
appealed his conviction (239). The lowa Supreme Court disagreed:



110 | CHAPTER 4 - The General Principles of Criminal Liability

Evidence of the general intent or purpose for which the accused kept and used the
tools is enough, not of present specific intent. It is sufficient to show that defendant
had a general intent to use tools or implements for a burglarious purpose, and the
intention as to any particular time or place of using the same is not material. (240)

Some courts limit specific intent to the attitudes represented by subjective fault,
where there’s a “bad” mind or will that triggers the act (LaFave 2003b, 1:353-55). It's cap-
tured in these adjectives found in most ordinary dictionaries: “deliberate,” “calculated,”
“conscious,” “intended,” “planned,” “meant,” “studied,” “knowing,” “willful,” “purpose-
ful,” “purposive,” “done on purpose,” “premeditated,” “preplanned,” “preconceived.”
We'll have occasion, later in this and the remaining chapters, to define, apply, and grade
the degree of blameworthiness of most of these variations of subjective fault.

The most common definition of specific intent is what we'll call general intent “plus,”
where “general intent” refers to the intent to commit the actus reus of the crime, and “plus”
refers to some “special mental element” in addition to the intent to commit the criminal
act (LaFave 2003b, 1:354). For example, household burglary is a specific intent crime,
because in addition to the intent to commit the household burglary actus reus—namely,
breaking and entering someone else’s house—there’s the special mental element, the intent
to commit a crime once inside the house (Chapter 11). Similarly, theft is a specific intent
crime, because it requires the intent to commit the acts of taking and carrying away some-
one else’s property plus the intention to deprive the owner of it permanently (Chapter 11).
Sexual assault is not a specific intent crime, because it requires the intent to commit what-
ever acts of sexual contact or penetration are included in the actus reus element of the law.

Our first case excerpt, Harris v. State, adopted and applied the general intent plus
definition. The Maryland Court of Appeals held that carjacking is a general intent crime,
because it required only that Timothy Harris intend to commit the act of carjacking and
not the further intent to deprive the owner of the car’s possession. The case is important
not only for helping you to understand and apply the concepts of general and special
intent, but also to illustrate the practical importance of the distinction. The defense of
voluntary intoxication (Chapter 8) is available only in specific intent crimes. Because the
court ruled that carjacking is a general intent crime, Tim Harris couldn’t use the defense
that he was too drunk to form the intent to commit the crime of carjacking.

Our first case excerpt, Harris v. State, adopted
and applied the general intent plus definition.

CASE Did He Specifically Intend to Carjack

His Friend’'s Car?

Harris v. State taking of a motor vehicle in violation of Art. 27, § 342A,

728 A.2d 180 (1999 MDApp.) and second-degree assault in violation of Art. 27, § 12A. At
trial, Harris's defense was voluntary intoxication. He testi-
HISTORY fied that he had consumed alcohol and smoked marijuana

Timothy Harris (the defendant/appellant) was indicted by ~ throughout the evening, and that he “blacked out” after
the Grand Jury for Prince George’s County with the crimes ~ leaving the get-together. He was convicted in the Circuit
of carjacking in violation of Art. 27, § 348A, unlawful = Court, Prince George’s County, of carjacking. Defendant



appealed. The Court of Appeals held that carjacking is
not a specific intent crime and affirmed the trial court’s
conviction.

FACTS

On November 26, 1996, Timothy Harris, Jack Tipton,
and several other friends were playing cards and drinking
alcohol at a friend’s house. Tipton offered to drive Harris
home. Tipton testified that Harris became angry when
Tipton refused to go to the District of Columbia, and that
Harris forcibly removed Tipton from the car and drove
away. Tipton reported the car as stolen.

OPINION

Maryland’s carjacking statute, Art. 27, § 348A reads in
pertinent part:

... (b) Elements of offense. (1) An individual commits
the offense of carjacking when the individual obtains
unauthorized possession or control of a motor vehicle
from another individual in actual possession by force
or violence, or by putting that individual in fear
through intimidation or threat of force or violence.

(c) Penalty—In general. An individual convicted of car-
jacking . . . is guilty of a felony and shall be sentenced
to imprisonment for not more than 30 years.

(d) Same—Additional to other offenses. The sentence
imposed under this section may be imposed sepa-
rate from and consecutive to a sentence for any
other offense arising from the conduct underlying the
offenses of carjacking or armed carjacking.

(e) Defenses. It is not a defense to the offense of car-
jacking or armed carjacking that the defendant did
not intend to permanently deprive the owner of the
motor vehicle.

Generally, there are two aspects of every crime—the
actus reus or guilty act and the mens rea or the culpable
mental state accompanying the forbidden act. Maryland
continues to observe the distinction between general and
specific intent crimes. The distinction is particularly signifi-
cant when a defendant claims that his voluntary intoxication
prevents him from forming the requisite intent to commit a
crime. (See Chapter 8.) It has long been the law in Maryland
that while voluntary intoxication is a defense to a specific
intent crime, it is not a defense to a general intent crime. . . .
(The part of the opinion dealing with Harris" defense of
intoxication is omitted from this case excerpt.)

A specific intent is not simply the intent to do the
immediate act but embraces the requirement that the
mind be conscious of a more remote purpose or design
which shall eventuate from the doing of the immediate
act. Though assault implies only the general intent to
strike the blow, assault with intent to murder, rob, rape,
or maim requires a fully formed and conscious purpose
that those further consequences shall flow from the doing
of the immediate act. To break and enter requires a mere
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general intent but to commit burglary requires the addi-
tional specific intent of committing a felony after the entry
has been made. A trespassory taking requires a mere gen-
eral intent but larceny (or robbery) requires the specific or
deliberate purpose of depriving the owner permanently of
the stolen goods.

It is clear that the broad aim of the statute was to
enhance the penalties applicable to individuals who use
force or threat of force or intimidation to obtain posses-
sion or control of a motor vehicle and to make it easier
for prosecutors to obtain convictions for carjacking. By
looking at the statute as a whole, including the enhanced
penalties applicable to carjackers over and above those
penalties for the underlying conduct, as well as the explicit
rejection of the specific intent to permanently deprive, it
is clear that the Legislature did not intend to require a
specific intent to achieve some additional consequence
beyond the immediate act of taking the vehicle.

Finally, we find no support in the nature of carjack-
ing itself to indicate that it is a specific intent crime.
Carjacking requires the general intent to commit the act
of obtaining unauthorized possession or control of a
motor vehicle from another individual in actual posses-
sion by force or violence, or by putting that individual in
fear through intimidation or threat of force or violence.
The temporary deprivation of the property is substantially
certain to result, regardless of the desire of the actor. The
General Assembly gave no indication that “the mind [of
the perpetrator| be conscious of a more remote purpose or
design which shall eventuate from the doing of the imme-
diate act.” The Legislature’s clear intent was that, without
any additional deliberate and conscious purpose or design
of accomplishing a very specific and more remote result,
the offense is committed. Simply stated, the mens rea . . .
is implicit in the intentional doing of the act.

We hold that the intent element of carjacking is sat-
isfied by proof that the defendant possessed the general
criminal intent to commit the act, i.e., general intent to
obtain unauthorized possession or control from a person in
actual possession by force, intimidation, or threat of force.

Affirmed. Costs to be paid by the appellant.

QUESTIONS

1. How does the Court define “general intent”?
2. How does the Court define “specific intent”?

3. Summarize the Court’s arguments that support its
conclusion that Maryland’s carjacking statute is a
general intent crime?

4. Do you agree that the legislature’s intent is clear that
carjacking consists of the general intent to commit
the act and not the intent to deprive Tipton of pos-
session even for a brief period of time? Explain your
answer.

5. Which is the better policy? Making carjacking a gen-
eral or specific intent crime? Defend your answer.
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The Model Penal Code’s (MIPC’s) Mental Attitudes

The multiple mental states, confusing terms, and varied meanings of criminal intent lay
behind the Model Penal Code’s (MPC) provisions to make sense out of the confusing
state of the law regarding criminal intent. According to Ronald L. Gainer (1988), former
deputy attorney general of the United States:

The Code’s provisions concerning culpable mental states introduced both reason
and structure to a previously amorphous area of American law. For centuries, the
approach to mental components of crimes had been a quagmire of legal refuse,
obscured by a thin surface of general terminology denoting wrongfulness. The
archaic verbiage suggesting evil and wickedness was replaced by the drafters with
concepts of purpose, knowledge, recklessness, and negligence, and the concepts
were structured to apply separately to actions, circumstances in which actions took
place, and results. (575)

The MPC's culpability provisions were arrived at only after enormous effort and
heated debate among some of the leading legal minds of judges, prosecutors, defense
attorneys, and professors. As we look at the MPC's four mental attitudes, we'll dis-
cuss how they're ranked according to their degree of culpability and how they're
constructed to apply to the elements of act, mental attitude, attendant circumstances,
and causing a “bad” result. From most to least blameworthy, the MPC'’s four mental
states are:

1. Purposely
2. Knowingly
3. Recklessly
4. Negligently

The MPC specifies that all crimes requiring a mental element (most minor
crimes and a few felonies don't) have to include one of these degrees of culpabil-
ity. (Recklessness is the default degree of culpability where codes fail to identify a

level of culpability.) The following section from the MPC defines the degrees of
culpability:

MPC § 2.02. General Requirements of Culpability.

1. Minimum Requirements of Culpability. . . . [A] person is not guilty of an offense
unless he acted purposely, knowingly, recklessly or negligently . . . with respect
to each material element of the offense.

2. Kinds of Culpability Defined
a. Purpose. A person acts purposely with respect to a material element of an
offense when:

i. if the element involves the nature of his conduct or a result thereof, it
is his conscious object to engage in conduct of that nature or to cause
such a result;

ii. [omitted]
b. Knowledge. A person acts knowingly with respect to a material element of
an offense when:
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i. if the element involves the nature of his conduct or the attendant cir-
cumstances, he is aware that his conduct is of that nature or that such
circumstances exist; and

ii. if the element involves a result of his conduct, he is aware that it is
practically certain that his conduct will cause such a result.

c. Recklessness. A person acts recklessly with respect to a material element
of an offense when he consciously disregards a substantial and unjustifi-
able risk that the material element exists or will result from his conduct.
The risk must be of such a nature and degree.

d. Negligence. A person acts negligently with respect to a material element of
an offense when he should be aware of a substantial and unjustifiable risk
that the material element exists or will result from his conduct. The risk must
be of such a nature and degree that the actor’s failure to perceive it, consider-
ing the nature and purpose of his conduct and the circumstances known to
him, involves a gross deviation from the standard of care that a reasonable
person would observe in the actor’s situation. (ALI 1985 1:2, 229)

Purpose

Purposely, the most blameworthy mental state, means what we mean by the everyday
expression, “You did it on purpose.” In the words of MPC, “purpose” means having the
“conscious object” to commit crimes. For example, in the criminal conduct crime, com-
mon-law burglary, the burglar has to break into and enter a house for the very purpose
(with the conscious object) of committing a crime after the burglar gets inside. In the bad
result crime of murder, the murderer’s purpose (conscious object) has to be to cause the
victim's death. The Washington State Court of Appeals in State v. Stark (1992) affirmed
Calvin Stark’s conviction because he purposely exposed his sexual partners to HIV.

The Washington State Court of Appeals in State
v. Stark (1992) affirmed Calvin Stark’s conviction
because he purposely exposed his sexual
partners to HIV.

CASE Did He Expose His Victims

to HIV on Purpose?

State v. Stark FACTS

832 P.2d 109 (Wash.App. 1992) On March 25, 1988, Calvin Stark tested positive for HIV,

HISTORY which was confirmed by further tests on June 25 and on June
30, 1988. From June 30, 1988, to October 3, 1989, the staff
of the Clallam County Health Department had five meetings
with Stark during which Stark went through extensive coun-
i ) . seling about his infection. He was taught about “safe sex,” the
to the human 1rnn.1unodeﬁc1ency virus (HIV), and he risk of spreading the infection, and the necessity of informing
appealed. The Washington Court. of Appeals affirmed, and his partners before engaging in sexual activity with them.

remanded the case for resentencing. On October 3, 1989, Dr. Locke, the Clallam County
PETRICH, CJ. Health Officer, after learning that Stark had disregarded

Calvin Stark was convicted in the Superior Court, Clallam
County, Washington, of two counts of second-degree
assault for intentionally exposing his sexual partners
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this advice and was engaging in unprotected sexual
activity, issued a cease and desist order as authorized
by a Washington State statute. Stark did not cease and
desist, and, consequently, on March 1, 1990, Dr. Locke
went to the county prosecutor’s office. . . . The pros-
ecutor . . . had Dr. Locke complete a police report. The
state then charged Stark with three counts of assault in
the second degree under RCW 9A.36.021(1)(e), which
provides:

(1) A person is guilty of assault in the second degree
ifhe orshe .. .:

(e) With intent to inflict bodily harm, exposes
or transmits human immunodeficiency
virus. . . .

Each count involved a different victim.

Count One. The victim and Stark engaged in
sexual intercourse on October 27 and October 29,
1989. On both occasions, Stark withdrew his penis
from the victim prior to ejaculation. The victim, who
could not become pregnant because she had previously
had her fallopian tubes tied, asked Stark on the second
occasion why he withdrew. He then told her that he was
HIV positive.

Count Two. The victim and Stark had sexual rela-
tions on at least six occasions between October 1989,
and February 1990. Stark wore a condom on two or
three occasions, but on the others, he ejaculated out-
side of her body. On each occasion, they had vaginal
intercourse. On one occasion Stark tried to force her
to have anal intercourse. They also engaged in oral sex.
When she told Stark that she had heard rumors that
he was HIV positive, he admitted that he was and then
gave the victim an AZT pill “to slow down the process
of the AIDS.”

Count Three. The victim and Stark had sexual rela-
tions throughout their brief relationship. It was “almost
nonstop with him,” “almost every night” during August
1989. Stark never wore a condom and never informed
the victim he was HIV positive. When pressed, Stark
denied rumors about his HIV status. The victim broke off
the relationship because of Stark’s drinking, after which
Stark told her that he carried HIV and explained that if
he had told her, she would not have had anything to do
with him.

At the jury trial, the victim in count one testified to
her contacts with Stark and the jury received Dr. Locke’s
deposition testimony regarding the Health Department’s
contacts with Stark. Stark did not testify. In the bench
trial [trial without a jury|, Dr. Locke testified. There
the state also presented the testimony of one of Stark’s
neighborhood friends. She testified that one night Stark
came to her apartment after drinking and told her and
her daughter that he was HIV positive. When she asked
him if he knew that he had to protect himself and

The General Principles of Criminal Liability

everybody else, he replied, “I don't care. If I'm going to
die, everybody’s going to die.” The jury found Stark guilty
on count one.

A second trial judge found Stark guilty of the second
and third counts at a bench trial. On count one, Stark was
given an exceptional sentence of 120 months based on
his future danger to the community. The standard range
for that offense was 13 to 17 months. On counts two and
three, Stark was given the low end of the standard range,
43 months each, to be served concurrently, but consecu-
tively to count one.

OPINION

Stark contends that there is insufficient evidence to
prove he “exposed” anyone to HIV or that he acted with
intent to inflict bodily harm. Since Stark is undisput-
edly HIV positive, he necessarily exposed his sexual
partners to the virus by engaging in unprotected sexual
intercourse. The testimony of the three victims supports
this conclusion.

The testimony supporting the element of intent
to inflict bodily harm includes Dr. Locke’s statements
detailing his counseling sessions with Stark. With regard
to the first victim, we know that Stark knew he was HIV
positive, that he had been counseled to use “safe sex”
methods, and that it had been explained to Stark that
coitus interruptus will not prevent the spread of the virus.
While there is evidence to support Stark’s position, all the
evidence viewed in a light most favorable to the State sup-
ports a finding of intent beyond a reasonable doubt. The
existence of noncriminal explanations does not preclude
a finding that a defendant intended to harm his sexual
partners.

With regard to the later victims, we have, in addition
to this same evidence, Stark’s neighbor’s testimony that
Stark, when confronted about his sexual practices, said, “I
don't care. If 'm going to die, everybody’s going to die.”
We also have the testimony of the victim in count two that
Stark attempted to have anal intercourse with her and did
have oral sex, both methods the counselors told Stark he
needed to avoid.

We affirm the convictions.

QUESTIONS

1. Identify all of the facts relevant to determining
Stark’s mental attitude regarding each of the ele-
ments in the assault statute.

2. Using the common-law definition of “specific
intent” and the Model Penal Code definitions of
“purposely,” “knowingly,” “recklessly,” and “negli-
gently,” and relying on the relevant facts, identify
Stark’s intention with respect to his acts.

3. Is motive important in this case? Should it be?
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ETHICAL DILEMMA

ﬂ m Which Court’s Decision Established the Most
Ethical Public Policy Regarding the Control of HIV?

The Trial Court

Dwight Ralph Smallwood was convicted of assault with intent to murder, reckless endanger-
ment, and attempted murder. The trial court sentenced Smallwood to concurrent sentences
of life imprisonment for attempted rape, 20 years’ imprisonment for robbery with a deadly
weapon, 30 years’ imprisonment for assault with intent to murder, and 5 years’ imprison-
ment for reckless endangerment. The Court also imposed a concurrent 30-year sentence for
each of the three counts of attempted second-degree murder. The conviction was based
on evidence that Smallwood knew he had Human Immunodeficiency Virus (HIV) when he
raped three women.

The Court of Appeals

Smallwood appealed to Maryland’s highest court, the Court of Appeals. The Court held that
the evidence that Smallwood knew he had Human Immunodeficiency Virus (HIV) when he
raped three women was insufficient to prove that he had the intent to kill. According to
the Court,

We have no trouble concluding that Smallwood intentionally exposed his victims to the
risk of HIV-infection. The problem before us, however, is whether knowingly exposing
someone to a risk of HIV-infection is by itself sufficient to infer that Smallwood pos-
sessed an intent to kill. . ..

The State in this case would allow the trier of fact to infer an intent to kill based
solely upon the fact that Smallwood exposed his victims to the risk that they might
contract HIV. Without evidence showing that such a result is sufficiently probable to
support this inference, we conclude that Smallwood’s convictions for attempted murder
and assault with intent to murder must be reversed. (Smallwood v. State (1996), 680 A.2d
512 (Maryland)

Instructions
1. Go to the website www.cengage.com/criminaljustice/samaha.
2. Read the court’s opinion.

3. Write a paragraph for each opinion, summarizing their arguments regarding the facts
required to prove the intent to kill by spreading HIV.

4. Did Smallwood intend to kill his victims, or to spread the virus? Does your answer depend
at all on your position as to which interpretation of the law supports the most ethical
public policy? Write a page backing up your answers.

L R L R L R L LR LR LR LR LT

Knowing

In the mental state of “knowing,” the watchword is “awareness” (Dubber 2002, 65). In con-
duct crimes, awareness is clear—I'm aware I'm taking an iPhone 3G; therefore I'm taking
it knowingly. It’s a little different in bad result crimes. Here, the MPC says it's enough that
I'm aware that it's “practically certain” that my conduct will cause the bad result.
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It's important for you to understand that knowledge is not the same as purpose or
conscious objective. So a surgeon who removes a cancerous uterus to save a pregnant
woman's life knowingly kills the fetus in her womb, but killing the fetus wasn't the pur-
pose (conscious object) of the removal. Rather, the death of the fetus is an unavoidable
side effect of removing the cancerous uterus.

Similarly, treason, the only crime defined in the U.S. Constitution, requires that
traitors provide aid and comfort to enemies, not just knowingly but for the purpose of
overthrowing the government. Actors may provide aid and comfort to enemies of the
United States knowing their actions are practically certain to contribute to overthrowing
the government. But that isn’t enough; they have to provide them for the purpose of
overthrowing the U.S. government. If their conscious object was to get rich, then they
haven’t committed treason (Haupt v. U.S. 1947).

The purpose requirement in treason led to the enactment of other statutes to fill the
void—for example, making it a crime to provide secrets to the enemy, an offense that
requires only that defendants purposely provide such secrets. We'll explore these crimes
in Chapter 13.

In our next case excerpt, State v. Jantzi (1982), the Oregon Court of Appeals con-
cluded that Pete Jantzi didn't knowingly assault Rex Anderson. The case excerpt will
show you just how complicated the application of “knowingly” to the facts of specific

cases can get.

In our next case excerpt, State v. Jantzi (1982), the
Oregon Court of Appeals concluded that Pete
Jantzi didn’t knowingly assault Rex Anderson.

CASE Did He "Knowingly” Assault

with a Knife?

State v. Jantzi
641 P.2d 62 (1982 Or.App.)

HISTORY

Pete Jantzi was convicted in the Circuit Court, Klamath
County, of assault in the second degree, and he
appealed. The Court of Appeals held that the defendant
knew he had a dangerous weapon and that a confron-
tation was going to occur, but that he did not intend
to stab the victim. Thus, the defendant acted “reck-
lessly,” not “knowingly,” and, should be convicted of
assault in the third degree rather than assault in the
second degree. Affirmed as modified; remanded for
resentencing.

GILLETTE, J.

FACTS

Pete Jantzi, the defendant, testified and the trial court
judge believed that he was asked to accompany Diane

Anderson, who shared a house with the defendant and
several other people, to the home of her estranged hus-
band, Rex. While Diane was in the house talking with Rex,
the defendant was using the blade of his knife to let the
air out of the tires on Rex’s van. Another person put sugar
in the gas tank of the van.

While the Andersons were arguing, Diane apparently
threatened damage to Rex’s van and indicated that someone
might be tampering with the van at that moment. Rex's
roommate ran out of the house and saw two men beside the
van. He shouted and began to run toward the men. Rex ran
from the house and began to chase the defendant, who ran
down a bicycle path. The defendant, still holding his open
knife, jumped into the bushes beside the path and landed in
the weeds. He crouched there, hoping that Rex would not see
him and would pass by. Rex, however, jumped on top of the
defendant and grabbed his shirt. They rolled over and Rex
was stabbed in the abdomen by the defendant’s knife. The
defendant could not remember making a thrusting or swing-
ing motion with the knife; he did not intend to stab Rex.



OPINION

The indictment charged that defendant “did unlawfully and
knowingly cause physical injury to Rex Anderson by means
of a deadly weapon, to-wit: knife, by stabbing the said Rex
Anderson with said knife.” ORS 163.175 provides that:

(1) A person commits the crime of assault in the
second degree if he:

(b) Intentionally or knowingly causes physical injury
to another by means of a deadly or dangerous
weapon; . . .

“Knowingly” is defined in ORS 161.085(8):

“Knowingly” or “with knowledge” when used with
respect to conduct or to a circumstance described by
a statute defining an offense means that a person acts
with an awareness that [his] conduct is of a nature so
described or that a circumstance so described exists.

[According to the commentary to the New York Criminal
Code that the Oregon Criminal Code was based on:]|

Under the formulations of the Model Penal Code
(S 2.02(2bii)) and the Illinois Criminal Code
(§ 4-5(b)), “knowingly” is, in one phase, almost
synonymous with “intentionally” in that a person
achieves a given result “knowingly” when he “is prac-
tically certain” that his conduct will cause that result.
This distinction between “knowingly” and “inten-
tionally” in that context appears highly technical
or semantic, and the [New York] Revised Penal Law
does not employ the word “knowingly” in defining
result offenses. Murder of the common law variety,
for example, is committed intentionally or not at all.
(Commentary § 15.05, New York Revised Penal Law)

[The trial court continued:]|

Basically, the facts of this case are: that Defendant was
letting air out of the tires and he has an open knife.
He was aware of what his knife is like. He is aware
that it is a dangerous weapon. He runs up the bicycle
path. He has a very firm grip on the knife, by his own

Reckless
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admission, and he knows the knife is dangerous. It is
not necessary for the state to prove that he thrust it or
anything else. Quite frankly, this could have all been
avoided if he had gotten rid of the knife, so he ‘know-
ingly caused physical injury to Rex Anderson’ And,
therefore, I find him guilty of that particular charge.

Although the trial judge found the defendant guilty
of "knowingly” causing physical injury to Anderson,
what he described in his findings is recklessness. The
court found that defendant knew he had a dangerous
weapon and that a confrontation was going to occur.
The court believed that the defendant did not intend
to stab Anderson. The court’s conclusion seems to be
based on the reasoning that because the defendant
knew it was possible that an injury would occur, he
acted “knowingly.” However, a person who “is aware of
and consciously disregards a substantial and unjustifi-
able risk” that an injury will occur acts “recklessly,” not
“knowingly.”

We have authority, pursuant to . . . the Oregon
Constitution, to enter the judgment that should have been
entered in the court below. Assault in the third degree is
a lesser included offense of the crime of assault in the
second degree charged in the accusatory instrument in this
case. We modify defendant’s conviction to a conviction for
the crime of assault in the third degree.

Conviction affirmed as modified; remanded for
resentencing.

QUESTIONS
1. List all of the facts relevant to determining Pete
Jantzi's state of mind.

2. State the Oregon statute’s mental element for assault.

3. State how, and explain why, Oregon modified the
MPC definition of “knowingly.”

4. In your opinion, did Jantzi knowingly assault Rex
Anderson? Back up your answer with the facts of the
case and the trial and appellate court’s opinions.

“Awareness” is the watchword for recklessness, just as it is for knowledge. But there’s a
critical difference; in recklessness, it's awareness of the risk of causing a criminal result,
whereas in “knowingly” it's awareness of causing the result itself. Notice that reckless-
ness doesn’t apply to conduct crimes for the obvious reason that you have to be aware
you're committing a voluntary act (Chapter 3). It can refer to attendant circumstances;
for instance, you can be aware that a woman you're about to have sex with is under

the legal age.

Reckless people know they're creating risks of harm but they don't intend, or at
least they don’t expect, to cause harm itself. Recklessness (conscious risk creation) isn't



118

CHAPTER 4

The General Principles of Criminal Liability

as blameworthy as acting purposely or knowingly because reckless defendants don’t act
for the very purpose of doing harm; they don't even act knowing harm is practically
certain to follow. But, reckless defendants do know they’re creating risks of harm.

Criminal recklessness requires more than awareness of ordinary risks; it requires
awareness of “substantial and unjustifiable risks.” The MPC proposes that fact finders
determine recklessness according to a two-pronged test:

1. Was the defendant aware of how substantial and unjustifiable the risks that they
disregarded were? Under this prong, notice that even a substantial risk isn't by itself
reckless. For example, a doctor who performs life-saving surgery has created a sub-
stantial risk. But the risk is justifiable because the doctor took it to save the life of
the patient. This prong doesn’t answer the important questions of how substantial
and how unjustifiable the risk has to be to amount to recklessness. So the second
prong gives guidance to juries.

2. Does the defendant’s disregard of risk amount to so “gross a deviation from the
standard” that a law-abiding person would observe in that situation? This prong
requires juries to make the judgment whether the risk is substantial and unjustifi-
able enough to deserve condemnation in the form of criminal liability.

This test has both a subjective and an objective component. The first prong of the
test is subjective; it focuses on a defendant’s actual awareness. The second prong is objec-
tive; it measures conduct according to how it deviates from what reasonable people do.

It should be clear to you by now that actual harm isn't the conscious object of reck-
less wrongdoers. In fact, most reckless actors probably hope they don’t hurt anyone.
Or, at most, they don't care if they hurt anyone. But the heart of their culpability is that
even with the full knowledge of the risks, they act anyway. For example, in one case, a
large drug company knew that a medication it sold to control high blood pressure had
caused severe liver damage and even death in some patients; it sold the drug anyway.
The company’s officers, who made the decision to sell the drug, didn’t want to hurt
anyone (indeed, they hoped no one would die or suffer liver damage). They sought
only profit for the company, but they were prepared to risk the deaths of their custom-
ers to make a profit (Shenon 1985, A1).

Negligent

Like recklessness, negligence is about risk creation. But recklessness is about consciously
creating risks; negligence is about unconsciously (unreasonably) creating risks. Here’s an
example of a negligent wrongdoer: “Okay, so you didn't mean to hurt him, and you didn't
even know the odds were very high you could hurt him, but you should have known the
odds were high, and you did hurt him.” The test for negligence is totally objective, namely
that the actors should have known, even though in fact they didn't know, they were creat-
ing risks. Put another way, a reasonable person would've known she was creating the risk.

For example, a reasonable person would know that driving 50 miles an hour down
a crowded street creates a risk of harm. The driver who should know what a reasonable
person would know, but doesn't, is negligent. The driver who knows it but drives too fast
anyway is reckless.

Negligent defendants, like reckless defendants, have to create “substantial and unjus-
tifiable risks”—risks that grossly deviate from the ordinary standards of behavior. In
Koppersmith v. State (1999), the Alabama Court of Appeals wrestled with the difficulty of
drawing the line between recklessness and negligence.
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of Appeals wrestled with the difficulty of drawing
the line between recklessness and negligence.
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CASE Did He Kill His Wife Recklessly

or Negligently?

Koppersmith v. State
742 So.2d 206 (Ala.App. 1999)

HISTORY

Gregory Koppersmith, the appellant, was charged with
the murder of his wife, Cynthia (“Cindy”) Michel
Koppersmith. He was convicted of reckless manslaugh-
ter, a violation of § 13A-6-3(a)(1), Ala.Code 1975, and
the trial court sentenced him to 20 years in prison. The
Alabama Court of Appeals reversed and remanded.

BASCHAB, J.

FACTS

Gregory Koppersmith (appellant) and his wife were argu-
ing in the yard outside of their residence. Cindy tried to
enter the house to end the argument, but Greg prevented
her from going inside. A physical confrontation ensued,
and Cindy fell off of a porch into the yard. She died as a
result of a skull fracture to the back of her head.

In a statement he made to law enforcement officials
after the incident, the appellant gave the following sum-
mary of the events leading up to Cindy’s death. He and
Cindy had been arguing and were on a porch outside
of their residence. Cindy had wanted to go inside the
house, but he had wanted to resolve the argument first.
As she tried to go inside, he stepped in front of her
and pushed her back. Cindy punched at him, and he
grabbed her.

When Cindy tried to go inside again, he wrapped his
arms around her from behind to stop her. Cindy bit him
on the arm, and he “slung” her to the ground. He then
jumped down and straddled her, stating that he “had her
by the head” and indicating that he moved her head up
and down, as if slamming it into the ground. When Cindy
stopped struggling, he rolled her over and found a brick
covered with blood under her head. The appellant stated
that, although Cindy fell near a flowerbed, he did not
know there were bricks in the grass.

At trial, Greg testified that Cindy had tried to go into
the house two or three times, but he had stopped her from
doing so. During that time, she punched at him and he
pushed her away from him. At one point, he put his arms
around her from behind to restrain her, and she turned
her head and bit him. When she bit him, he pulled her

by her sweater and she tripped. He then “slung” her off
of him, and she tripped and fell three to four feet to the
ground. He jumped off of the porch and straddled her,
grabbing her by the shoulders and telling her to calm
down. When he realized she was not moving, he lifted her
head and noticed blood all over his hands.

Greg testified that, when he grabbed Cindy from
behind, he did not intend to harm her. He also testified
that, when he “slung” her away from him off of the porch,
he was not trying to hurt her and did not intend to throw
her onto a brick. Rather, he stated that he simply reacted
after she bit his arm. He also testified that he did not know
there were bricks in the yard, that he had not attempted
to throw her in a particular direction, and that he was not
aware of any risk or harm his actions might cause.

Greg further testified that, when he grabbed and shook
her after she fell, he did not intend to harm her, he did not
know there was a brick under her head, and he did not
intend to hit her head on a brick or anything else. Instead,
he testified that he was trying to get her to calm down.

The medical examiner, Dr. Gregory Wanger, testified
that the pattern on the injury to the victim’s skull matched
the pattern on one of the bricks found at the scene.
He stated that, based on the position of the skull fracture
and the bruising to the victim's brain, the victim's head was
moving when it sustained the injury. He testified that her
injuries could have been caused by her falling off of the
porch and hitting her head on a brick or from her head
being slammed into a brick.

The indictment in this case alleged that the appel-
lant “did, with the intent to cause the death of Cynthia
Michel Koppersmith, cause the death of Cynthia Michel
Koppersmith, by striking her head against a brick, in
violation of § 13A-6-2 of the Code of Alabama (C.R.11).”
Koppersmith requested that the trial court instruct the
jury on criminally negligent homicide as a lesser included
offense of murder. However, the trial court denied that
request, and it instructed the jury only on the offense of
reckless manslaughter.

OPINION

Section 13A-6-3(a), Ala.Code 1975, provides that a person
commits the crime of manslaughter if he recklessly causes
the death of another person. A person acts recklessly
with respect to a result or to a circumstance described
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by a statute defining an offense when he is aware of and
consciously disregards a substantial and unjustifiable risk
that the result will occur or that the circumstance exists.
The risk must be of such nature and degree that disregard
thereof constitutes a gross deviation from the standard of
conduct that a reasonable person would observe in the
situation.

“A person commits the crime of criminally negligent
homicide if he causes the death of another person by crim-
inal negligence” § 13A-6-4(a), Ala.Code 1975. A person
acts with criminal negligence with respect to a result or to
a circumstance which is defined by statute as an offense
when he fails to perceive a substantial and unjustifiable
risk that the result will occur or that the circumstance
exists. The risk must be of such nature and degree that the
failure to perceive it constitutes a gross deviation from the
standard of care that a reasonable person would observe
in the situation. A court or jury may consider statutes or
ordinances regulating the defendant’s conduct as bearing
upon the question of criminal negligence.

The only difference between manslaughter under
Section 13A-6-3(a)(1) and criminally negligent homi-
cide is the difference between recklessness and criminal
negligence. The reckless offender is aware of the risk and
“consciously disregards” it. On the other hand, the crimi-
nally negligent offender is not aware of the risk created
(“fails to perceive”) and, therefore, cannot be guilty of con-
sciously disregarding it. The difference between the terms
“recklessly” and “negligently” is one of kind, rather than
degree. Each actor creates a risk or harm. The reckless actor
is aware of the risk and disregards it; the negligent actor is
not aware of the risk but should have been aware of it.

Thus, we must determine whether there was any evi-
dence before the jury from which it could have concluded
that the appellant did not perceive that his wife might die

The General Principles of Criminal Liability

as a result of his actions. We conclude that there was evi-
dence from which the jury could have reasonably believed
that his conduct that caused her to fall was unintentional
and that he was not aware he was creating a risk to his wife.
He testified that, after she bit him, his reaction—which
caused her to fall to the ground—was simply reflexive.

He also testified that he did not know there were
bricks in the yard. Even in his statement to the police
in which he said he was slamming her head against the
ground, Koppersmith said he did not know at that time
that there was a brick under her head.

Finally, he stated that he did not intend to throw her
onto a brick or harm her in any way when he “slung” her,
and that he did not intend to hit her head on a brick or
otherwise harm her when he grabbed and shook her after
she had fallen.

Because there was a reasonable theory from the evi-
dence that would have supported giving a jury instruction
on criminally negligent homicide, the trial court erred in
refusing to instruct the jury on criminally negligent homi-
cide. Thus, we must reverse the trial court’s judgment and
remand this case for a new trial.

REVERSED AND REMANDED.

QUESTIONS

1. List all of the facts relevant to determining
Koppersmith’s mental state with respect both to
his acts and the results of his actions.

2. In your opinion, was Koppersmith reckless or neg-
ligent? Support your answer with relevant facts.

3. Is it possible to argue that Koppersmith knowingly
or even purposely killed his wife? What facts, if any,
support these two states of mind?

Liability without Fault (Strict Liability)

4 You've learned that criminal liability depends on at least some degree of blameworthiness,
at least that's true when we're talking about serious crimes like the cases in the previous cul-
pability sections. But there are enormous numbers of minor crimes where there’s liability
without either subjective or objective fault. We call this liability without fault strict liability,
meaning it's based on voluntary action alone. Let’s be blunt: strict liability makes accidental
injuries a crime. In strict liability cases, the prosecution has to prove only that defendants
committed a voluntary criminal act that caused harm. The U.S. Supreme Court has upheld
the power of legislatures to create strict liability offenses to protect the “public health and
safety,” as long as they make clear they're imposing liability without fault (Chapter 3).

Supporters of strict liability make two main arguments. First, there’s a strong public
interest in protecting public health and safety. Strict liability arose during the industrial
revolution when manufacturing, mining, and commerce exposed large numbers of the
public to death, mutilation, and disease from poisonous fumes, unsafe railroads, work-
places, and adulterated foods, and other products.
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Second, the penalty for strict liability offenses is almost always mild (fines, not jail time).

But strict liability still has its critics. The critics say it's too easy to expand strict liabil-
ity beyond offenses that seriously endanger the public. They're always wary of making
exceptions to blameworthiness, which is central to the mens rea principle. It does no good
(and probably a lot of harm) to punish people who haven’t harmed others purposely,
knowingly, recklessly, or at least negligently. At the end of the day, the critics maintain, a
criminal law without blameworthiness will lose its force as a stern moral code.

The court decided that Minnesota's legislature created a strict liability open bottle
offense in our next case excerpt, State v. Loge (2000).

The court decided that Minnesota's legislature
created a strict liability open bottle offense in our
next case excerpt, State v. Loge (2000).

CASE Did the “Open Bottle Law” Create

a Strict Liability Offense?

State v. Loge
608 N.W.2d 152 (Minn. 2000)

HISTORY

Appellant Steven Mark Loge was cited for a violation of
Minn. Stat. § 169.122, subd. 3 (1998), which makes it
unlawful for the driver of a motor vehicle, when the owner
is not present, “to keep or allow to be kept in a motor
vehicle when such vehicle is upon the public highway any
bottle or receptacle containing intoxicating liquors or 3.2
percent malt liquors which has been opened.” Violation
of the statute is a misdemeanor. Loge was convicted in
the District Court, Freeborn County, and he appealed.
The Court of Appeals affirmed, and Loge appealed to the
Minnesota Supreme Court. The Supreme Court affirmed.

GILBERT, J.

FACTS

On September 2, 1997, Steven Loge borrowed his father’s
pickup truck to go to his evening job. Driving alone on his
way home from work, he was stopped by two Albert Lea
City police officers on County Road 18 at approximately
8:15 p.m. because he appeared to be speeding. Loge got
out of his truck and stood by the driver’s side door. While
one officer was talking with Loge, the second officer, who
was standing by the passenger side of the truck, observed a
bottle, which he believed to be a beer bottle, sticking par-
tially out of a brown paper bag underneath the passenger’s
side of the seat. He retrieved that bottle, which was open
and had foam on the inside. He searched the rest of the
truck and found one full, unopened can of beer and one

empty beer can. After the second officer found the beer
bottle, the first officer asked Loge if he had been drinking.

Loge stated that he had two beers while working and
was on his way home. Loge passed all standard field sobri-
ety tests. The officers gave Loge a citation for a violation of
the open bottle statute.

At the trial Loge testified that the bottle was not his,
that he did not know it was in the truck and had said that
to one of the officers. The trial court found that one of the
police officers “observed the neck of the bottle, which was
wrapped in a brown paper sack, under the pickup’s seat
of the truck being operated by defendant.” The trial court
held that subdivision 3 creates “absolute liability” on a
driver/owner to “inspect and determine whether there are
any containers” in the motor vehicle in violation of the
open bottle law and found Loge guilty. Loge was sentenced
to five days in jail, execution stayed, placed on probation
for one year, and fined $150 plus costs of $32.50.

Loge appealed the verdict. The Court of Appeals
affirmed the decision of the trial court. The Court of
Appeals held that proof of knowledge that the bottle was
in the truck is not required to sustain a conviction. Loge’s
petition for further review was granted. The Attorney
General then assumed responsibility for this case and filed
a respondent’s brief in which the Attorney General argues,
contrary to the previous position of the state, that there is
no knowledge requirement under subdivision 3.

OPINION

Loge is seeking reversal of his conviction because, he
argues, the trial court and court of appeals erroneously
interpreted subdivision 3 of the open bottle statute not to
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require proof of knowledge. Minnesota Statute § 169.122
reads in part:

Subdivision 1. No person shall drink or consume intox-
icating liquors or 3.2 percent malt liquors in any motor
vehicle when such vehicle is upon a public highway.

Subdivision 2. No person shall have in possession
while in a private motor vehicle upon a public highway,
any bottle or receptacle containing intoxicating liquor
or 3.2 percent malt liquor which has been opened, or
the seal broken, or the contents of which have been
partially removed. This subdivision does not apply to
a bottle or receptacle that is in the trunk of the vehicle
if it is equipped with a trunk, or that is in another area
of the vehicle not normally occupied by the driver and
passengers if the vehicle is not equipped with a trunk.

Subdivision 3. It shall be unlawful for the owner of
any private motor vehicle or the driver, if the owner
be not then present in the motor vehicle, to keep or
allow to be kept in a motor vehicle when such vehicle
is upon the public highway any bottle or receptacle
containing intoxicating liquors or 3.2 percent malt
liquors which has been opened, or the seal broken,
or the contents of which have been partially removed
except when such bottle or receptacle shall be kept
in the trunk of the motor vehicle when such vehicle
is equipped with a trunk, or kept in some other area
of the vehicle not normally occupied by the driver or
passengers, if the motor vehicle is not equipped with
a trunk. A utility compartment or glove compartment
shall be deemed to be within the area occupied by the
driver and passengers.

An analysis of a statute must begin with a careful and
close examination of the statutory language to ascertain
and effectuate legislative intent. If the meaning of the
statute is clear and free from all ambiguity, the letter of the
law shall not be disregarded under the pretext of pursuing
the spirit.

Minn.Stat. § 169.122, subd. 3 establishes liability
for a driver when that driver “keeps or allows to be kept”
[emphasis added] any open bottle containing intoxicating
liquor within the area normally occupied by the driver
and passengers. These two alternate concepts are separated
by the disjunctive “or” not “and.” Unlike the use of the
word “and,” “or” signifies the distinction between two
factual situations. We have long held that in the absence
of some ambiguity surrounding the legislature’s use of the
word “or,” we will read it in the disjunctive and require
that only one of the possible factual situations be present
in order for the statute to be satisfied. Accordingly, we
limit our opinion to the words “to keep.”

In delineating the elements of the crime, we have
also held that the legislature is entitled to consider what
it deems “expedient and best suited to the prevention of
crime and disorder.” If knowledge was a necessary ele-
ment of the open container offense, there would be a
substantial, if not insurmountable, difficulty of proof. It
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is therefore reasonable to conclude that the legislature,
weighing the significant danger to the public, decided that
proof of knowledge under subdivision 3 was not required.

The legislature has made knowledge distinctions
within its traffic statutes that also guide our interpreta-
tion. For example, with respect to marijuana in a motor
vehicle, the Minnesota legislature has used language
similar to the language found in section 169.122, sub-
division 3 (“keep or allow to be kept”) but added a
knowledge requirement. An owner, or if the owner is
not present, the driver, is guilty of a misdemeanor if he
“knowingly keeps or allows to be kept” [emphasis added]
marijuana in a motor vehicle. Minn.Stat. § 152.027,
subd. 3 (1998). If the legislature had intended Section
169.122 to have a knowledge requirement, it could have
added the word “knowingly,” as the legislature did in
Section 152.027.

Lastly, Loge argues that an interpretation excluding
knowledge as an element could lead to absurd results.
While it is true that the legislature does not intend a
result that is absurd or unreasonable, we do not believe
such a result exists here. Loge’s conviction resulted from
an officer standing outside the truck observing the open
container of beer sticking partially out of a brown bag
underneath the seat on the passenger side of the truck
Loge was driving. By simply taking control of the truck,
Loge took control and charge of the contents of the truck,
including the open bottle, even if he did not know the
open bottle was in the truck.

AFFIRMED.

DISSENT

ANDERSON, J.

I respectfully dissent. In its effort to reach a correct policy
decision, the majority disregards our proper role as inter-
preters of the law. In doing so, the majority has preempted
the legislature’s function and assumed the mantle of
policymaker.

I agree that under certain circumstances the legisla-
ture may provide that criminal liability attach without
requiring any showing of intent or knowledge on the
part of the person charged. Further, in the context of
open containers of alcohol in motor vehicles, there is a
credible argument that it is good public policy given the
social and economic costs that result from the combina-
tion of alcohol and motor vehicles. But, all of that said,
the majority’s analysis simply does not demonstrate the
requisite clear statement of legislative intent necessary to
create criminal liability in the absence of a showing of
knowledge or intent.

We have stated that when the legislature intends to
make an act unlawful and to impose criminal sanctions
without any requirement of intent or knowledge, it must
do so clearly. Historically, our substantive criminal law
is based upon a theory of punishing the vicious will. It
postulates a free agent confronted with a choice between
doing right and doing wrong and choosing freely to do



wrong. § 169.122, subd. 3, simply lacks the requisite clar-
ity to support the imposition of criminal liability without
any showing of intent or knowledge.

The majority cannot avoid the implications of the
term “allow” because it is convenient to do so. In other
contexts, we have held that the inclusion of words like
“permit” (a synonym of “allow”) clearly indicates a legis-
lative intent to require some level of knowledge or intent.

Under the majority’s holding, we now will impose
criminal liability on a person, not simply for an act that
the person does not know is criminal, but also for an act
the person does not even know he is committing. While
the district court and the majority seem to assume that
everyone who drives a motor vehicle knows that he or she
is obligated to search the entire passenger compartment
of the vehicle before driving on the state’s roads, the law
imposes no such requirement.

Most drivers would be surprised to discover that
after anyone else used their vehicle—children, friends,
spouse—they are criminally liable for any open contain-
ers of alcohol that are present, regardless of whether they
know the containers are there. This also means that any
prudent operator of a motor vehicle must also carefully
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check any case of packaged alcohol before transport and
ensure that each container’s seal is not broken. See Minn.
Stat. § 169.122 (defining an open bottle as a container
that is open, has the contents partially removed, or has the
seal broken). Under the majority’s interpretation, all of
these situations would render the driver criminally liable
under Minn. Stat. § 169.122. Without a more clear state-
ment by the legislature that this is the law, I cannot agree
with such an outcome.

QUESTIONS
1. What words, if any, in the statute indicate a mens rea
requirement?

2. What mens rea, if any, do the words in the statute
require?

3. Summarize the arguments that the majority of the
court give to support this as a strict liability offense.

4. What arguments did the dissent give in response to
the majority’s arguments?

5. Do you agree with the majority or the dissent?
Defend your answer.

T e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e
Concurrence

The principle of concurrence means that some mental fault has to trigger the criminal act
in conduct crimes and the cause in bad result crimes. So all crimes, except strict liability
offenses, are subject to the concurrence requirement. In practice, concurrence is an element
in all crimes where the mental attitude was formed with purpose, knowledge, recklessness,
or negligence. Suppose you and your friend agree to meet at her house on a cold winter
night. She’s late because her car won't start. So she calls you on her cell phone and tells you
to break the lock on her front door so you can wait inside safe from the cold. But once you're
inside, you decide to steal her TiVo. Have you committed burglary? No, because in crimes of
criminal conduct, the principle of concurrence requires that a criminal intent (mens rea) trig-
ger a criminal act (actus reus). You decided to steal her TiVo after you broke into and entered
her house. Burglary requires that the intent to steal set in motion the acts of breaking and
entering. That's how concurrence applies to burglary, a crime of criminal conduct.

Now, let’s look at an example of concurrence in murder, a bad result crime. Shafeah
hates her sister Nazirah and plans to kill her by running over her with her Jeep Grand
Cherokee. Coincidentally, just as Shafeah is headed toward Nazirah in her Cherokee,
a complete stranger in a Hummer H1 appears out of nowhere and accidentally runs
over and kills Nazirah. Shafeah gets out of her Grand Cherokee, runs over to Nazirah's
dead body, and gleefully dances around it. Although definitely a creepy thing to do,
Shafeah’s not a murderer because her criminal conduct (driving her Cherokee with
the intent to kill Nazirah) didn’t cause Nazirah’s death. Concurrence here means the
criminal conduct has to produce the criminal harm; the harm can’t be a coincidence
(Hall 1960, 185-90; Chapter 11).

We'll say no more about concurrence, either here or in the remaining chapters. Not
because it’s not important. Quite the contrary, it’s critical to criminal liability. But it's never
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an issue, at least not in real cases—not in the thousands of appellate court cases I've read
over the years. And from what lawyers and trial judges I've known tell me, it's never an
issue in the cases they try and decide. It’s briefly noted here, but you'll rarely see it again.
So for your purposes, know what it is, know it’s a critical element, and that’s enough.

R R g
Causation

Causation is about holding an actor accountable for the results of her conduct.
Causation applies only to bad result crimes, the most prominent being criminal homi-
cide (Chapter 9). But there are others, such as causing bodily harm in assault, damage to
property in malicious mischief, and destruction of property in arson. Like all elements
of crime, prosecutors have to prove causation beyond a reasonable doubt. Proving causa-
tion requires proving two kinds of cause:

1. TFactual cause (also called “but for” cause) of death, other bodily harm, and
damage to and destruction of property.

2. Legal cause (also called “proximate” cause) of death, other bodily harm, and
damage to and destruction of property.

Factual (“but for”) Cause

Factual cause is an empirical question of fact that asks whether an actor’s conduct triggered
a series of events that ended in causing death or other bodily harm; damage to property;
or destruction of property. In the cases and statutes, factual cause usually goes by the name
“but for” cause, or if you want to be fancy and use its Latin name, sine qua non cause. “But
for” cause means, if it weren't for an actor’s conduct, the result wouldn't have occurred.

Put another way, an actor’s conduct triggered a chain of events that, sooner or later,
ended in death or injury to a person or damage to and/or destruction of property. For
example, I push a huge smooth round rock down a hill with a crowd at the bottom
because I want to watch the crowd panic and scatter. The people see the rock and, to my
delight, they scatter. Unfortunately, the rock hits and kills two people who couldn’t get
out of its path. My push is the cause in fact (the “but for”) that kills the two people at
the bottom. If I hadn’t pushed the rock, they'd be alive. The MPC, Section 2.03(1) puts
it this way: “Conduct is the cause of a result when it is an antecedent but for which the
result in question would not have occurred.”

Factual cause is an objective, empirical question of fact; that's why we call it factual
cause. Proving factual cause in almost all real cases is as easy as the no-brainer example
of pushing the rock. Proving “but for” cause is necessary, but it’s not enough to satisfy the
causation requirement. To be sufficient, the prosecution has to prove legal (also called
“proximate” cause), too.

Legal (“Proximate”) Cause

Legal (“proximate”) cause is a subjective question of fairness that appeals to the jury’s
sense of justice. It asks, “Is it fair to blame the defendant for the harm triggered by a chain
of events her action(s) set in motion?” If the harm is accidental enough or far enough
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removed from the defendant'’s triggering act, there’s a reasonable doubt about the justice
of blaming the defendant, and there’s no proximate cause.

Take our rock pushing example. Change the facts: On the way down the hill, the
rock runs into a tree and lodges there. A year later, a mild earthquake shakes the rock
free and it finishes its roll by killing the victims at the bottom. Now, the no-brainer isn’t
a no-brainer anymore. Why? Because something else, facts in addition to my pushing
contributed to the deaths. We call this “something else” an intervening cause, and now
we've got our proximate cause problem: Is it fair to punish me for something that's not
entirely my fault? As with factual cause, most legal (proximate) cause cases don't create
problems, but the ones that do are serious crimes involving death, mutilation, injury,
and property destruction and damage.

How do we (and the jury or judge in nonjury cases) determine whether it’s fair
to attribute the cause of a result to a defendant’s conduct? The common law, criminal
codes, and the MPC have used various and highly intricate, elaborate devices to help
fact finders decide the proximate cause question. For our purposes, they're not too
helpful. The best way to understand how fact finders and judges answer the fairness
question is to look at how they decided it was fair to impute the bad result to actors’
conduct in some real cases. The court in our next case excerpt, People v. Armitage
(1987), decided that it was fair to attribute his drinking buddy’s death to Armitage’s
reckless boat driving. In other words, Armitage’s conduct was the proximate cause of
his friend’s death.

The court in our next case excerpt, People
v. Armitage (1987), decided that it was fair
to attribute his drinking buddy's death to
Armitage’s reckless boat driving.

CASE Is It Fair to Blame the Defendant

for His Drinking Buddy’s Death?

People v. Armitage FACTS

239 Cal.Rptr. 515 (1987 Cal.App.) At the time of the defendant’s crime, Harbors and
Navigation Code, section 655, subdivision (c) provided:

HISTORY
David James Armitage (the defendant) was originally
charged with one count of involuntary manslaughter (Pen.
Code, § 192, subd. (b)), as well as felony drunk boating
(Harb. & Nav.Code, § 655, subd. (c)). Pursuant to a bar-
gain the People dismissed the involuntary manslaughter
charge and agreed that if found guilty the defendant would
not be sentenced to more than the middle base term (two
years) for the felony drunk boating charge. Armitage was
convicted in the Superior Court, Yolo County, of felony
drunk boating causing death. The defendant appealed. The On the evening of May 18, 1985, the defendant and
Court of Appeal, Third District, affirmed. his friend, Peter Maskovich, were drinking in a bar in the
SPARKS, J. riverside community of Freeport. They were observed

No person shall operate any boat or vessel or manipu-
late any water skis, aquaplane, or similar device while
under the influence of intoxicating liquor, any drug, or
under the combined influence of intoxicating liquor
and any drug, and while so operating, do any act forbid-
den by law, or neglect any duty imposed by law, in the
use of the boat, vessel, water skis, aquaplane, or similar
device, which act or neglect proximately causes death or
serious bodily injury to any person other than himself.
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leaving the bar around midnight. In the early morning
hours, the defendant and Maskovich wound up racing
defendant’s boat on the Sacramento River while both of
them were intoxicated. An autopsy revealed that at the
time of his death Maskovich had a blood alcohol level of
.25 percent. A blood sample taken from the defendant at
approximately 7:00 a.m. revealed a blood alcohol level at
that time of .14 percent. The defendant does not dispute
that he was intoxicated at the time of the accident. The
boat did not contain any personal flotation devices.

At about 3:00 a.m. Gary Bingham, who lived in a
house boat in a speed zone (five miles per hour, no wake),
was disturbed by a large wake. He went out to yell at the
boaters and observed a small aluminum boat with two
persons in it at the bend in the river. The boaters had the
motor wide open, were zig-zagging, and had no running
lights on at the time. About the same time, Rodney and
Susan Logan were fishing on the river near the Freeport
Bridge when they observed an aluminum boat with two
men in it coming up the river without running lights. The
occupants were using loud and vulgar language and were
operating the boat very fast and erratically.

James Snook lives near the Sacramento River in
Clarksburg. Sometime around 3:00 a.m. the defendant
came to his door. The defendant was soaking wet and
appeared quite intoxicated. He reported that he had
flipped his boat over in the river and had lost his buddy.
He said that at first he and his buddy had been hanging
on to the overturned boat, but that his buddy swam for
shore and he did not know whether he had made it. As
it turned out, Maskovich did not make it; he drowned in
the river.

Mr. Snook notified the authorities of the accident.
Deputy Beddingfield arrived and spent some time with
the defendant in attempting to locate the scene of the
accident and the victim. Eventually, Deputy Beddingfield
took the defendant to the sheriff’s boat shed to meet with
officers who normally work on the river. At the shed they
were met by Deputy Snyder.

Deputy Snyder attempted to question the defendant
about the accident and the defendant stated that he had
been operating the boat at a high rate of speed and zig-
zagging until it capsized. The defendant also stated that
he told the victim to hang on to the boat but his friend
ignored his warning and started swimming for the shore.
As he talked to the defendant, the officer formed the opin-
ion that the defendant was intoxicated. Deputy Snyder
then arrested the defendant and informed him of his
rights. The defendant waived his right to remain silent and
repeated his statement.

OPINION

The evidence establishes that at about 3 a.m., and while
he was drunk, defendant operated his boat without lights
at a very high rate of speed in an erratic and zig-zagging
manner until he capsized it. This evidence supports the
finding that defendant not only operated his boat while
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intoxicated, but that he operated his boat at an unsafe
speed and in a reckless or negligent manner so as to
endanger the life, limb or property of other persons (Har.
& Nav.Code, § 655, subd. (a); 14 Cal.Admin.Code, §
6615). In doing so defendant did an act forbidden by law,
or neglected a duty imposed by law, in the operation of
his boat. This evidence supports defendant’s conviction.

Defendant contends his actions were not the proxi-
mate cause of the death of the victim. In order to be guilty
of felony drunk boating the defendant’s act or omission
must be the proximate cause of the ensuing injury or
death. Defendant asserts that after his boat flipped over
he and the victim were holding on to it and the victim,
against his advice, decided to abandon the boat and try to
swim to shore. According to defendant the victim's fatally
reckless decision should exonerate him from criminal
responsibility for his death.

We reject defendant’s contention. The question
whether defendant’s acts or omissions criminally caused
the victim’s death is to be determined according to
the ordinary principles governing proximate causation.
Proximate cause of a death has traditionally been defined
in criminal cases as “a cause which, in natural and continu-
ous sequence, produces the death, and without which the
death would not have occurred.” Thus, proximate cause is
clearly established where the act is directly connected with
the resulting injury, with no intervening force operating.

Defendant claims that the victim’s attempt to swim
ashore, whether characterized as an intervening or a super-
seding cause, constituted a break in the natural and
continuous sequence arising from the unlawful operation
of the boat. The claim cannot hold water. It has long been
the rule in criminal prosecutions that the contributory neg-
ligence of the victim is not a defense. In order to exonerate a
defendant the victim’s conduct must not only be a cause of
his injury, it must be a superseding cause. A defendant may
be criminally liable for a result directly caused by his act
even if there is another contributing cause. If an interven-
ing cause is a normal and reasonably foreseeable result of
defendant’s original act the intervening act is “dependent”
and not a superseding cause, and will not relieve defendant
of liability. An obvious illustration of a dependent cause is
the victim'’s attempt to escape from a deadly attack or other
danger in which he is placed by the defendant’s wrongful
act. Thus, it is only an unforeseeable intervening cause, an
extraordinary and abnormal occurrence, which rises to the
level of an exonerating, superseding cause.

Consequently, in criminal law a victim's predictable
effort to escape a peril created by defendant is not consid-
ered a superseding cause of the ensuing injury or death.
As leading commentators have explained it, an unreflec-
tive act in response to a peril created by defendant will
not break a causal connection. In such a case, the actor
has a choice, but his act is nonetheless unconsidered.
“When defendant’s conduct causes panic an act done
under the influence of panic or extreme fear will not
negate causal connection unless the reaction is wholly



abnormal” (Hart & Honore 1985, p. 149.) This rule is
encapsulated in a standard jury instruction: “It is not a
defense to a criminal charge that the deceased or some
other person was guilty of negligence, which was a con-
tributory cause of the death involved in the case” (CALJIC
No. 8.56 (1979 Revision).

Here defendant, through his misconduct, placed the
intoxicated victim in the middle of a dangerous river in
the early morning hours clinging to an overturned boat.
The fact that the panic-stricken victim recklessly aban-
doned the boat and tried to swim ashore was not a wholly
abnormal reaction to the perceived peril of drowning. Just
as “detached reflection cannot be demanded in the pres-
ence of an uplifted knife” (Brown v. United States, 1921),
neither can caution be required of a drowning man.
Having placed the inebriated victim in peril, defendant
cannot obtain exoneration by claiming the victim should
have reacted differently or more prudently. In sum, the
evidence establishes that defendant’s acts and omissions
were the proximate cause of the victim's death.

The judgment is affirmed.

QUESTIONS

1. List all of the facts and circumstances relevant to
decide whether Armitage’s actions were the “but
for” cause of Peter Maskovich’s death.

2. List all of the facts and circumstances relevant to
decide whether Armitage’s actions were the proxi-
mate cause of Peter Maskovich’s death.

3. According to the Court, why were Maskovich's
actions not a superseding cause of his own death?

EXPLORING FURTHER

Causation

1. Were His Actions in the Drag Race
the Legal Cause of Death?

Velazquez v. State, 561 So.2d 347 (Fla. App. 1990)

FACTS At about 2:30 a.m., Isaac Alejandro Velazquez met
the deceased Adalberto Alvarez at a Hardee's restaurant in
Hialeah, Florida. The two had never previously met, but
in the course of their conversation agreed to “drag race”
each other with their automobiles. They accordingly left
the restaurant and proceeded to set up a quarter-mile drag
race course on a nearby public road that ran perpendicular
to a canal alongside the Palmetto Expressway in Hialeah;
a guardrail and a visible stop sign stood between the end
of this road and the canal.

The two men began their drag race at the end of this
road and proceeded away from the canal in a westerly
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direction for a quarter mile. Upon completing the course
without incident, the deceased Alvarez suddenly turned
his automobile 180 degrees around and proceeded east
toward the starting line and the canal; Velazquez did the
same and followed. Alvarez led and attained an estimated
speed of 123 miles per hour; he was not wearing a seat
belt and subsequent investigation revealed that he had a
blood alcohol level between .11 and .12.

Velazquez, who had not been drinking, trailed
Alvarez the entire distance back to the starting line and
attained an estimated speed of 98 miles per hour. As both
drivers approached the end of the road, they applied their
brakes, but neither could stop. Alvarez, who was about a
car length ahead of Velazquez, crashed through the guard-
rail first and was propelled over the entire canal, landing
on its far bank; he was thrown from his car upon impact,
was pinned under his vehicle when it landed on him, and
died instantly from the resulting injuries.

Velazquez also crashed through the guardrail but
landed in the canal where he was able to escape from
his vehicle and swim to safety uninjured. Velazquez was
charged with vehicular homicide.

Were his actions in participating in the drag race the
legal (proximate) cause of Alvarez’s death?

DECISION No, according to the Appeals Court:

In unusual cases like this one, whether certain con-
duct is deemed the legal cause of a certain result is
ultimately a policy question. The question of legal
causation thus blends into the question of whether
we are willing to hold a defendant responsible for a
prohibited result. Or;, stated differently, the issue is not
causation; it is responsibility. In my opinion, policy
considerations are against imposing responsibility for
the death of a participant in a race on the surviving
racer when his sole contribution to the death is the
participation in the activity mutually agreed upon.

2. Who Legally Caused His Death?
People v. Kibbe, 362 N.Y.S.2d 848 (1974)

FACTS Barry Kibbe and a companion, Roy Krall, met
George Stafford in a bar on a cold winter night. They
noticed Stafford had a lot of money and was drunk. When
Stafford asked them for a ride, they agreed, having already
decided to rob him. “The three men entered Kibbe’s auto-
mobile and began the trip toward Canandaigua. Krall
drove the car while Kibbe demanded that Stafford turn
over any money he had. In the course of an exchange,
Kibbe slapped Stafford several times, took his money,
then compelled him to lower his trousers and to take off
his shoes to be certain that Stafford had given up all his
money. When they were satisfied that Stafford had no
more money on his person, the defendants forced him to
exit the Kibbe vehicle.

As he was thrust from the car, Stafford fell onto the
shoulder of the rural two-lane highway on which they had
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been traveling. His trousers were still down around his
ankles, his shirt was rolled up toward his chest, he was shoe-
less, and he had also been stripped of any outer clothing.
Before the defendants pulled away, Kibbe placed Stafford’s
shoes and jacket on the shoulder of the highway. Although
Stafford’s eyeglasses were in Kibbe's vehicle, the defendants,
either through inadvertence or perhaps by specific design,
did not give them to him before they drove away.

Michael W. Blake, a college student, was driving at a
reasonable speed when he saw Stafford in the middle of
the road with his hands in the air. Blake could not stop in
time to avoid striking Stafford and killing him.

Did Kibbe and his companion or Blake legally cause
Stafford’s death?

DECISION Kibbe and his companion legally caused
Stafford’s death:

To be a sufficiently direct cause of death so as to
warrant the imposition of a criminal penalty, it will
suffice if it can be said beyond a reasonable doubt,

is something which should have been foreseen as
being reasonably related to the acts of the accused.
We conclude that Kibbe and his companion’s activi-
ties were a sufficiently proximate cause of the death
of George Stafford so as to warrant the imposition of
criminal sanctions. In engaging in what may properly
be described as a despicable course of action, Kibbe
and Krall left a helplessly intoxicated man without
his eyeglasses in a position from which, because of
these attending circumstances, he could not extricate
himself and whose condition was such that he could
not even protect himself from the elements.

Under the conditions surrounding Blake’s opera-
tion of his truck (i.e., the fact that he had his low
beams on as the two cars approached; that there was
no artificial lighting on the highway; and that there
was insufficient time in which to react to Stafford’s
presence in his lane), we do not think it may be said
that any intervening wrongful act occurred to relieve
the defendants from the directly foreseeable conse-

as indeed it can be here said, that the ultimate harm quences of their actions.

T e e e e e e e e e e e e e e e e e
Ignorance and Mistake

The rather simple rule that an honest mistake of fact or law is a defense when it
negates a required mental element of the crime would appear to be fairly easy to
apply to a variety of cases. One merely identifies the mental state or states, and then
inquires whether that mental state can exist in light of the defendant’s ignorance or
mistake of fact or law. (LaFave 2003a, 283-304)

6 Mistake is a defense whenever the mistake prevents the formation of any fault-based
mental attitude, namely purpose, knowledge, recklessness, or negligence. There’s a debate
over whether to call mistakes a defense (General v. State, 2002). On one side are those
who say what the defendant did was wrong, but her mistake excused her; they call mis-
take a defense of excuse (Chapter 6).

The other side says the mistake prevented the formation of a culpable state of mind;
they say there’s no crime at all because the mental element is missing. It's impossible to
have a defense to conduct that’s not criminal conduct in the first place. They're not really
defenses, in the sense that they either justify or excuse criminal liability. Instead, mistakes
raise a reasonable doubt that the required mental element for criminal conduct is present.

Mistakes sometimes are called a failure-of-proof defense because defendants usually
present some evidence that the mistake raises a reasonable doubt about the formation of
a mental element required for criminal liability. We'll see examples of defenses that can
be called either defenses of excuse or failures of proof of mental attitude in Chapter 6. We
won't get into the details of why, or whether to, treat mistakes as a defense of excuse or
as a failure of proof here. But note that the debate isn’t just an academic mental exercise;
it has important procedural and other consequences (LaFave 2003a, 282-83).

To simplify matters for you, we'll follow the MPC's approach, which is that mis-
take matters when it prevents the formation of a mental attitude required by a criminal
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statute. To decide whether a mistake negates the mental element, we need to know what
mental element the statute requires. Suppose it's a crime in your state for a bartender to
sell alcoholic beverages to anyone under 21 for the purpose of supplying a minor with
an alcoholic beverage. You're a bartender; you believe the customer you just sold to is 21
because he showed you a driver’s license with a birth date more than 22 years prior to
today’s date. He's really 18. Your mistake negates the mental element—purpose.

Suppose the statute says “recklessly supplies anyone under 21.” You look at another
customer’s license; the date looks altered, but you're not sure. You say, “This date looks
like it's been changed, but what the hell, I feel like living dangerously tonight” and sell
her an orange blossom martini. She’s 19. You're guilty, because you created a “substantial
and unjustifiable risk” that she was under 21.

One final and important point about mistake; it doesn't work with strict liability
crimes. Why? There’s no mental element in strict liability offenses. In other words, the
trail of mistake doesn’t have to (in fact, it can’t) lead to fault. To follow through with the
bartender example, suppose the statute makes it a crime “to sell any alcoholic beverage
to a person under 21.” There’s no mental element to negate, so it doesn’t matter whether
you sold it purposely, knowingly, recklessly, or negligently.

Our last case excerpt, State v. Sexton (1999), adopted the MPC failure of proof
approach to mistake, holding that Ronald Sexton’s alleged mistaken belief that the gun
he fired at his friend “related to whether the state failed to prove recklessness beyond a
reasonable doubt.” In recommending the failure of proof approach, the unanimous New
Jersey Supreme Court wrote:

Evidence of an actor’s mistaken belief relates to the fairly straightforward inquiry of
whether the defendant “consciously disregarded a substantial and unjustifiable risk”
that death would result from his conduct and that the risk was of “such a nature and
degree that, considering the nature and purpose of the actor’s conduct and the circum-
stances known to him, its disregard involved a gross deviation from the standard of
conduct that a reasonable person would observe in the actor’s situation.” (1132-33)

Our last case excerpt, State v. Sexton (1999), adopted the
MPC failure of proof approach to mistake, holding that
Ronald Sexton’s alleged mistaken belief that the gun he
fired at his friend “related to whether the state failed to
prove recklessness beyond a reasonable doubt.”

CASE Did He Shoot His Friend by Mistake?

State v. Sexton He appealed. The Superior Court, Appellate Division,
733 A.2d 1125 (NJ 1999) reversed. The state’s petition for certification was granted.
The Supreme Court, O'Hern, J., held that defendant’s

HISTORY alleged mistaken belief that the gun he fired at victim

was not loaded related to whether state failed to prove
essential element beyond reasonable doubt. Affirmed and
remanded.

Ronald Sexton (defendant) was convicted in the Superior
Court, Law Division, Essex County, of reckless man-
slaughter as a lesser-included offense of murder, and
unlawful possession of a handgun without a permit. O'HERN, J. for a unanimous Court
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FACTS

On May 10, 1993, Shakirah Jones (then 17), friend of
Ronald Sexton (then 15), the defendant, and the victim
(then 17), Alquadir Matthews, overheard the two young
men having what she described as a “typical argument.”
The two young men walked from a sidewalk into a vacant
lot. Jones saw defendant with a gun in his hand, but she
did not see defendant shoot Matthews.

Jones heard Matthews tell defendant, “There are no
bullets in that gun,” and then walk away. Defendant called
Matthews back and said, “You think there are no bullets in
this gun?” Matthews replied, “Yeah.” Jones heard the gun
go off. A single bullet killed Matthews.

A ballistics expert testified that there was a spring
missing from the gun’s magazine, which prevented the
other bullets from going into the chamber after the first
bullet was discharged. In this condition, the gun would
have to be loaded manually by feeding the live cartridge
into the chamber prior to firing. The expert later clarified
that if the magazine had been removed after one round
had been inserted into the chamber, it would be impos-
sible to see whether the gun was loaded without pulling
the slide that covered the chamber to the rear. The expert
agreed that, for someone unfamiliar with guns, once
the magazine was removed, it was “probably a possible
assumption” that the gun was unloaded.

Defendant’s version was that when the two young
men were in the lot, Matthews showed defendant a gun
and “told me the gun was empty.” Defendant “asked him
was he sure,” and “he said yes.” When Matthews asked if
defendant would like to see the gun, defendant said “yes.”
Defendant “took the gun and was looking at it and it just
went off.” He never unloaded the gun or checked to see
if there were any bullets in the gun. He had never before
owned or shot a gun.

A grand jury indicted defendant for purposeful or
knowing murder, possession of a handgun without a
permit, and possession of a handgun for an unlawful pur-
pose. At the close of the state’s case, defendant moved to
dismiss the murder charge because the victim had told him
that the gun was not loaded. The court denied the motion.

The court charged murder and the lesser-included
offenses of aggravated manslaughter and reckless man-
slaughter. Concerning defendant’s version of the facts, the
court said:

Defense contends this was a tragic accident. That
Alquadir [Matthews], says the defense, handed the
gun to Ronald [defendant]. Alquadir told Ronald, you
know, the gun was not loaded. Ronald believed the
gun was not loaded. Ronald did not think the gun was
pointed at Alquadir when it went off. But the gun went
off accidentally and, says the defense, that is a very
tragic and sad accident but it is not a crime.

If, after considering all the evidence in this case,
including the evidence presented by the defense as
well as the evidence presented by the State, if you
have a reasonable doubt in your mind as to whether
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the State has proven all the elements of any of these
crimes: murder, aggravated manslaughter, or reckless
manslaughter, you must find the defendant not guilty
of those crimes.

The jury found defendant not guilty of murder,
aggravated manslaughter, or possession of a handgun for
an unlawful purpose, but guilty of reckless manslaugh-
ter and unlawful possession of a handgun without a
permit. On the charge of reckless manslaughter, the court
sentenced defendant to the presumptive term of seven
years, three of which were parole ineligible. For posses-
sion of a handgun without a permit, the court sentenced
defendant to a concurrent four-year term with no period
of parole ineligibility. The court recommended that
defendant serve his sentence at the Youth Correction and
Reception Center.

On appeal, the Appellate Division reversed defen-
dant’s conviction. The Appellate Division held that the
trial court should have charged the jury that the state
bore the burden of disproving beyond a reasonable doubt
defendant’s mistake-of-fact defense, and that the failure
to do so was plain error. The Appellate Division noted
that once the defendant presents evidence of a reasonable
mistake of fact that would refute an essential element of
the crime charged, the state’s burden of proving each ele-
ment beyond a reasonable doubt includes disproving the
reasonable mistake of fact.

We granted the state’s petition for certification, lim-
ited to the issue of whether “mistake of fact was a defense
to the charge of reckless manslaughter.”

OPINION

The MPC (Model Penal Code) provides that, “Ignorance
or mistake as to a matter of fact or law is a defense if: the
ignorance or mistake negatives the purpose, knowledge,
belief, recklessness or negligence required to establish a
material element of the offense. Whether a mistake would
negate a required element of the offense depended on
the nature of the mistake and the state of mind that the
offense required. This led commentators to observe:

Technically, such provisions [for a mistake defense]
are unnecessary. They simply confirm what is stated
elsewhere: “No person may be convicted of an offense
unless each element of such offense is proven beyond
a reasonable doubt.” If the defendant’s ignorance or
mistake makes proof of a required culpability element
impossible, the prosecution will necessarily fail in its
proof of the offense.

Correctly understood, there is no difference between
a positive and negative statement on the issue—what is
required for liability versus what will provide a defense
to liability. What is required in order to establish liability
for manslaughter is recklessness (as defined by the code)
about whether death will result from the conduct. A fault-
less or merely careless mistake may negate that reckless
state of mind and provide a defense.



How can we explain these concepts to a jury? We
believe that the better way to explain the concepts is to
explain what is required for liability to be established.
Something along the following lines will help to convey to
the jury the concepts relevant to a reckless manslaughter
charge:

In this case, ladies and gentlemen of the jury, the defen-
dant contends that he mistakenly believed that the gun
was not loaded. If you find that the State has not proven
beyond a reasonable doubt that the defendant was reck-
less in forming his belief that the gun was not loaded,
defendant should be acquitted of the offense of man-
slaughter. On the other hand, if you find that the State
has proven beyond a reasonable doubt that the defen-
dant was reckless in forming the belief that the gun was
not loaded, and consciously disregarded a substantial
and unjustifiable risk that a killing would result from his
conduct, then you should convict him of manslaughter.

To sum up, evidence of an actor’s mistaken belief
relates to whether the state has failed to prove an essential
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element of the charged offense beyond a reasonable doubt.
As a practical matter, lawyers and judges will undoubtedly
continue to consider a mistake of fact as a defense. Despite
the complexities perceived by scholars, the limited number
of appeals on this subject suggests to us that juries have
very little difficulty in applying the concepts involved.

To require the State to disprove beyond a reasonable
doubt defendant’s reasonable mistake of fact introduces
an unnecessary and perhaps unhelpful degree of com-
plexity into the fairly straightforward inquiry of whether
defendant consciously disregarded a substantial and
unjustifiable risk that death would result from his con-
duct and that the risk was of such a nature and degree
that, considering the nature and purpose of the actor’s
conduct and the circumstances known to him, its dis-
regard involved a gross deviation from the standard of
conduct that a reasonable person would observe in the
actor’s situation.

The judgment of the Appellate Division is affirmed.
The matter is remanded to the Law Division for further
proceedings in accordance with this opinion.

SUMMARY

|

A criminal act (actus reus) is necessary, but it's not enough for criminal liability, at least
not liability for most serious crimes. They include a mental element (mens rea). It's only
fairand just to punish people we can blame. We call this culpability, or blameworthiness.

General intent consists of the intent to commit the criminal act. Specific intent con-
sists of the intent to commit the act plus some other element.

The Model Penal Code (MPC) breaks down mens rea into four mental states—pur-
pose, knowledge, recklessness, and negligence.

Liability without fault, or strict liability, exists when there is a crime, minor by design,
without either subjective (purpose, knowledge) or objective (recklessness, negli-
gence) legal fault.

The element of causation applies only to “bad result” crimes. Like all elements of
crime, prosecutors have to prove causation beyond a reasonable doubt. Proving cau-
sation requires proving two kinds of cause: (1) factual (“but for”) cause or (2) legal
(proximate) cause.

Ignorance of facts and law can create a reasonable doubt that the prosecution has
proved the element of criminal intent. Mistake is a defense whenever the mistake
prevents the formation of criminal intent.
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- Mary Winkler put

a shoe and a wig, which she
said her husband, Matthew
Winkler, wanted her to wear,
on the witness stand as she
testified during her murder
trial on Wednesday, April 18,
2007, in Selmer, Tennessee.
Mary was on trial for killing
her husband Matthew with a
shotgun blast to his back as
he lay in bed. She was sen-
tenced to three years in
prison, but with time

served she could be released
on probation in a little more
than two months. Judge
Weber McCraw said she had
to serve at least 210 days of
her sentence, but she got
credit for the 143 days she
had already spent in jail.
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Affirmative Defenses and Proving Them Officer’s’ Use of Force
Self-Defense Operations and Training Requirements
Elements of Self-Defense Increased Investigative Burdens
Unprovoked Attack Effect of Law Enforcement Attitudes on Performance
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Law Enforcement Concerns

Right to Defend or License to Kill?

Opponents and supporters of the castle laws see them in fundamentally different ways.
Supporters claim them as the public reasserting fundamental rights. Marion Hammer, the first
woman president of the National Rifle Association, says the castle law codifies the “right of the
people to use any manner of force to protect their home and its inhabitants.” She contends
this right goes back to the 1400s, and that Florida prosecutors and courts took away that right
by requiring that “law-abiding citizens who are attacked by criminals” have to retreat.

Gun control advocates say the laws “are ushering in a violent new era where civilians may
have more freedom to use deadly force than even the police” They're not a “right to defend”;
they're a “license to kill.”

Proving criminal conduct (a criminal act and criminal intent) is necessary to hold individu-
als accountable for the crimes they commit. But criminal conduct alone is not enough to
establish criminal liability. It's only the first of three requirements. Recall the framework for
analyzing criminal liability. First, we have to answer the question asked in Chapters 3 and 4,
“Was there criminal conduct?” If there wasn't, the inquiry is over, and the defendant is free.
If there was, we have to answer the question of this chapter, “Was the criminal conduct justi-
fied?” If it was, the inquiry ends, and the defendant goes free. If it wasn't justified, we have
to go on to answer the third question, asked in Chapter 6, “Was the unjustified conduct
excused?” If it wasn't, the defendant is criminally accountable for her criminal conduct. If it
LO 2 was, the defendant may, or may not, go free.
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The principles of justification and excuse comprise several traditional defenses to criminal
liability; we'll discuss several in this chapter. In the justification defenses, defendants admit
they were responsible for their acts but claim what they did was right (justified) under the cir-
cumstances. The classic justification is self-defense; kill or be killed. I killed her; I'm responsible
for killing her; but under the circumstances it was right to kill her”” So, even if the government
proves all the elements in the crime beyond a reasonable doubt, the defendant walks because
she’s not blameworthy. In the excuse defenses, defendants admit what they did was wrong
but claim that, under the circumstances, they weren't responsible for what they did. The classic
excuse is insanity. “What | did was wrong, but | was too insane to know or control what | did. So,
under the circumstances, I'm not responsible for what | did.”

In addition to the traditional defenses of self and home, this chapter also examines, and
asks you to think about “the epochal transformation” in self-defense and the defense of homes
represented by the new “castle doctrine” statutes (Suk 2008, 237). More than 40 states have
either passed or proposed statutes that expand the right to use deadly force to protect self and
home in two ways:

1. “They permit a home resident to kill an intruder, by presuming rather than requiring proof
of reasonable fear of death or serious bodily harm.

2. “They reject a general duty to retreat from attack, even when retreat is possible, not only
in the home, but also in public space” (238).

Before we examine the defenses themsel