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Foreword

Mary Robinson

I write this Foreword in the sad aftermath of the tragic bombing of United
Nations headquarters in Baghdad on August 19, 2003. It took the life of my
friend and successor as U.N. High Commissioner for Human Rights, Sergio
Vieira de Mello, and of at least 22 others, mainly U.N. colleagues. Among those
killed was another friend, Arthur Helton, Senior Fellow for Refugee Studies at
the Council on Foreign Relations in New York, who had told me only a week
carlier that he was going to Iraq to meet Sergio and assess the refugee situation
there.

Will their deaths be the wake-up call that leads to a significant reconfigura-
tion of the U.N. presence on the ground, with broad international military and
police support for the establishment of basic human security throughout Iraq?
This is an essential precondition for building a peaceful, stable, and—hope-
fully—democratic country. It is vital to change the current perception of
“occupying forces,” which can be manipulated by those determined to sabotage
any efforts at rebuilding the infrastructure and services of that country.

By the time this book is published we may know if out of this bleak moment
came the inspiration, energy, and political will to strengthen the U.N.’s mandate
and fully internationalize the military presence in its support. The essays in this
remarkable book, written from different perspectives and drawing on a wide
range of scholarly and practical expertise, make a powerful case for such a mul-
tilateral approach. The work is remarkable precisely because the contributors
address with honesty and integrity the deeply difficult nexus among human
rights standards, the war on terror, the insecurity in Iraq in the aftermath of the
war, and U.S. attitudes toward multilateralism.

Another truly unusual feature of these essays—which attests to the quality
of the overall direction by Thomas G. Weiss, Margaret E. Crahan, and John
Goering—is that the work was planned many months before the terrible attacks
of September 11, 2001, and had to adapt as a work in progress to events that
literally changed our world. The initial task, that of appreciating U.S. power in
relation to international normative standards, was gradually subsumed into a
vastly more complex task. It successfully assesses the war on terrorism, including
the war in Afghanistan and its aftermath. It also probes the subsequent regime
change brought about by the military invasion of Iraq by coalition forces, along
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with the implications for the effectiveness of the United Nations and its core
moral values expressed in human rights. Fortunately, that initial task has also
been addressed by John Shattuck, in his book Freedom on Fire,'! which is an excel-
lent companion to these essays, drawing as it does on his personal experience
on the front lines in the Clinton administration as Assistant Secretary of State
for Democracy, Human Rights, and Labor.

The editors of this collection managed the transformation of the work by
organizing a year-long sequence of seminars and public events focusing on the
1ssues of war, rights, and U.S. foreign policy. A complex range of questions, and
sometimes even contradictory sets of issues, are raised; and not all of them can
be answered until more of the dust settles, in the region and in Washington. In
a constantly changing foreign policy environment, it may be too soon to find
clear, unequivocal assessments of the human rights benefits and costs of the war
on terrorism. For example, may it have been a strategic error to characterize
the attacks of September 11 as requiring a “war on terrorism” rather than as
“crimes against humanity” that required intense international military, police,
and 1intelligence cooperation to bring the perpetrators to justice?

Language is crucial in shaping our reactions to critical events. The words
that we use to characterize the event may determine the nature of the response.
In my view, the tragic attacks on the World Trade Center and on the Pentagon
fell within the definition under international human rights jurisprudence of
“crimes against humanity,” which would have been a more effective rubric
under which to organize the fight.

International cooperation and resolve are required under international
human rights law to combat such crimes. Within this model are such actions as
the adoption by the Security Council of Resolution 1373 that imposed a new
international legal obligation on states to cooperate against terrorism, and the
subsequent establishment of the Counter-Terrorism Committee to monitor
implementation. Also within this approach to deal with crimes against humanity
1s the necessity of the war in Afghanistan because the Taliban had persistently
refused to hand over Osama bin Laden and Al Qaeda, who claimed to be
responsible for these crimes.

That the language of being “at war with terrorism” was used from the begin-
ning had direct, and nefarious, implications. It brought a subtle—or not so
subtle—change of emphasis in many parts of the world: order and security
became priorities that trumped all other concerns. As was often the case in the
past during times of war, the emphasis on national order and security frequently
involved curtailment of democracy and human rights. An honest debate about
the costs and benefits has not yet really taken place. Abrogations in the United
States, where there are many checks and balances in the wider society, have
been copied with very negative effects for human rights in many countries of the
world, as this book so persuasively illustrates. Questions arise as to when, if ever,
this war on terrorism will be won. Are we, as the novelist and commentator
Gore Vidal has characterized it, embarked on a Perpetual War for Perpetual Peace??

Another issue that troubles me deeply and has not yet received adequate
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analysis: has casting the post-September 11 challenge as a war on terrorism,
paradoxically, inflated the perceived status and self-esteem of the terrorists
themselves? Whereas being branded as terrible criminals who committed crimes
against humanity would make it impossible to invoke a religious justification for
such acts, the question arises as to whether being at war—as it would be per-
ceived—against the “great Satan” allows a manipulation by religious extremists
so that it amounts to a war for a religious cause. As such, and as painful as it
may be to ask the question, we need to do so: has the recruitment of impres-
sionable, unemployed youths not been facilitated?

While it is impossible at this stage to know for how long the so-called war on
terrorism may have to continue, its negative impact on international human
rights standards worldwide is already evident. The erosion of civil liberties in
the United States itself—the standard-bearer for civil and political rights—has
been monitored and criticized by various human rights groups, a troubling
theme running through these essays. A recent report by the Lawyers Committee
for Human Rights makes sobering reading.?

The report highlights a pattern of actions by the administration of President
George W. Bush since September 2001 that is at odds with core U.S. and inter-
national human rights principles. Central among them is the idea of checks and
balances—the long U.S. tradition of separation of powers among the executive,
judicial, and legislative branches of government. The Lawyers Committee pro-
vides numerous examples of how these safeguards are being undermined by
aggressive executive branch actions that are usurping the constitutional powers
of the federal courts and Congress.

The report focuses, for example, on the erosion of the right to privacy. There
have been a series of initiatives by the executive branch over just the previous
six months to collect an unprecedented amount of information on U.S. citizens
and non-citizens who are under no suspicion of having committed a crime.
These include the military’s proposed Total Information Awareness Program,
which would create comprehensive data profiles of everyone in the country; the
use of expanded search and seizure powers under the U.S.A. Patriot Act to
seize library, bookstore, and other records; increased powers to intercept tele-
phone and Internet communications; and the lifting of restrictions on the use of
special foreign intelligence powers in ordinary criminal prosecutions.

The international effects on civil liberties are equally troubling. Many of us,
including several contributors to this volume, are very concerned with the pre-
cedents set by the country that has long championed human rights: increasingly
harsh treatment of immigrants, refugees, and minorities, such as monitoring,
registration, detention, and secret deportation of immigrants against whom no
charges have been made; restrictions on visitors and immigrants alike from
many parts of the world; and a reversal of the United States’ traditional
welcome to refugees fleeing persecution abroad.

The international repercussions of the changes in U.S. policy and practice
should not be ignored. Repressive new laws and detention practices have been
introduced in a significant number of countries, all broadly justified by the new



xvi  Foreword

international war on terrorism. The report states it bluntly: “In lowering its own
human rights standards, the United States has encouraged other governments,
though often inadvertently, to lower the standards of human rights around the
world.”

This is a country rightly proud of its checks and balances. A vital check is an
informed and alert public willing to exercise “eternal vigilance” in protection of
its democratic values. In that respect, this book is a timely publication that pro-
vides rigorous analyses to reinforce those checks.

The range and depth of issues dealt with by the distinguished contributors,
who represent the best of scholarship and advocacy, are well summarized by the
editors in their introduction and conclusion. If T had the power to do so, I
would make this book compulsory reading for all who exercise political power
in our world today! Instead, I will keep my fingers crossed that it will be read by
as many members of Congress and of the current U.S. administration as possi-
ble, and by a wide cross-section of policy analysts, diplomats, academics, and
human rights defenders.

At a time when, in every region of the world, individuals and civil society are
relying increasingly on the international human rights framework to hold their
governments accountable, it is more vital than ever to move from U.S. excep-
tionalism back to the kind of leadership on human rights exemplified by
Eleanor Roosevelt when she chaired the Commission on Human Rights that
drafted the Universal Declaration of Human Rights, which was adopted in
1948. These essays provide a rich resource to support a broad debate about
U.S. “exceptionalism.” We may be encouraged by some recent judgments of
the U.S. Federal Supreme Court, such as the passage from Justice Anthony
M. Kennedy in Lawrence v. State of Texas, where he cited judgments of the Euro-
pean Court of Human Rights and concluded:

The right the petitioners seek in this case has been accepted as an integral
part of human freedom in many other countries. There has been no
showing that in this country the governmental interest in circumscribing
personal choice is somehow more legitimate or urgent.*

This century began with the commitments made by governments in the Millen-
nium Declaration,” which were grounded in respect for international law—
including international human rights law—and the values of multilateralism. I
believe that it is possible to reconcile the understandable preoccupation with
security and the war on terrorism which followed the terrible attacks of Septem-
ber 11, on the one hand, with giving priority to achieving the millennium
development goals and addressing human security in a deeper and more holistic
way, on the other hand. The groundwork has been laid particularly by three
recent reports: The UN. Human Development Report of 2000 and of 2003, which
call for mainstreaming human rights and for implementing a compact among
nations to end poverty, and the Commission on Human Security’s report,
Human Security Now, which focuses on protecting and empowering people.®
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We need to build a broad international consensus around the idea of con-

necting human rights, human development, and human security. To balance

the sense of anxiety, fear, and foreboding resulting from the wars on terrorism

and Iraq, we need a mood of hope. I find inspiration from Seamus Heaney’s
“Chorus: The Cure at Troy”’:

History says, Don’t hope

On this side of the grave,
But then, once in a lifetime
The longed for tidal wave

of justice can rise up

And hope and history rhyme.

Mary Robinson
New York, September 2003
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Preface

Thomas G. Weiss, Margaret E. Crahan,
and fohn Goering

The chapters in this volume are one of the products of a year-long faculty
seminar and public forums, held during the academic year 2002—3, sponsored by
the Ralph Bunche Institute for International Studies and the Center for Human-
ities at The Graduate Center of The City University of New York. The Andrew
W. Mellon Foundation and its Vice-President Harriet Zuckerman were support-
wve of this intellectual undertaking and generous in funding the project.

New York has proven to be an ideal, if scarred, location to convene a discus-
sion of the impact of the wars on terrorism and Iraq on issues of human and
civil rights. We began our seminars in September 2002, almost exactly a year
after the tragic events of September 11, 2001. The issue of terrorism was con-
currently on the international, national, and local (New York City) agendas.
The war in Iraq was raging during the final sessions of the series after difficult
debates in the United Nations Security Council. Current events had a very
direct impact on our discussions.

As a result, the conceptualization and focuses of the seminar evolved over
time. Our initial overarching theme was the interaction of U.S. policy on state
sovereignty and its impact on the enjoyment of human rights both in this
country and abroad. As part of the basis for our discussion, we used a definition
of human rights common in the national and international human rights com-
munities: that human rights are inherent claims by individuals and groups on
states and societies for life with dignity, including the complete and complex
range of political, civil, ethnic, social, economic, cultural, intellectual, and reli-
gious rights.

Given the subject’s inherent breadth, coupled with our desire to engage in
intensive analysis and debate, we focused the seminar on three major case
studies or issue areas that helped illustrate and reveal the complex interactions
of factors shaping the tensions between war, rights, and the dynamics of state
sovereignty. The three topics were: the impact of the war on terrorism on
human rights both in the U.S. and around the world; the relevance of U.N.
activities on the subject of race, including the 2001 U.N. World Conference
against Racism, to U.S. domestic and foreign policy; and the impact of U.S.
unilateralism since the end of the Cold War on this nation’s foreign policy, with
particular attention devoted to the Middle East and surrounding regions. The
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first and the third emphases are clearly intertwined and provide the focus for
this book. Challenging the notion that national security and a strong human
rights posture are not complementary, the Sawyer Seminar concluded that they
are, in fact, mutually supportive. Indeed, the analyses presented during the
course of the seminar repeatedly stressed that national security was more likely
to be guaranteed by a strong rather than by an enfeebled commitment to
human rights domestically and abroad. We are most grateful to the ten contrib-
utors to this collection for their timely, incisive, and provocative chapters
analyzing the complexities of their topics with a view toward suggesting effective
security and rights policies. Their profiles are found at the front of the volume.
We are also extremely gratified that Mary Robinson, the former President of
Ireland and U.N. High Commissioner for Human Rights who now heads the
Ethical Globalization Initiative, agreed to enhance this book with her Foreword.

We would be remiss if we did not mention that a number of other papers
were also presented and provided intellectual grist for the mill, which we have
been unable to include in this collection. Many of the ideas and criticisms of
seminar participants and discussants have also found their way into the chapters
or into the Introduction and Conclusion. In particular, the authors and editors
benefited from the wisdom of Adolfo Aguilar Zinser, Marcellus Andrews, Pen-
elope Andrews, Zehra Arat, Beth Baron, Anne Bayefsky, Ann Beeson, Mehdi
Bozorgmehr, Rhonda Copelon, Julie Fernandes, Paul Heinbecker, Tracy Higgins,
James O.C. Jonah, David Malone, Gay J. McDougall, William L. Nash, Gian-
domenico Picco, Michael Posner, John A. Powell, Anthony C.E. Quainton,
Barnett Rubin, Arthur M. Schlesinger Jr., Domna Stanton, André M. Surena,
Yvonne Terlingen, Shashi Tharoor, J. Michael Turner, and Marta Varela.

We would also like to express our appreciation to a number of persons who
were essential to the creation of this volume. David Nasaw, distinguished Pro-
fessor of History at The Graduate Center, provided considerable intellectual
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The serendipity of war, human
rights, and sovereignty

The case of the United States

Thomas G. Weiss, Margaret E. Crahan,
and fohn Goering

The wars on terrorism and Iraq currently dominate public policy debates in the
U.S. and abroad, often reflecting deeply held political and ideological beliefs.
In-depth analyses of these issues are much less common. This book aims to fill
that gap by analyzing the impact of the wars on terrorism and Iraq on the
enjoyment of human rights both nationally and internationally, as well as on the
historical competition between unilateralism and multilateralism in U.S. foreign
policy. We should state at the outset that this approach does not imply that
security or human rights specialists “should focus their attention exclusively on
the terrorist threat.”! Rather, our purpose is to identify factors that should be
incorporated into the formulation of policies to respond effectively to the chal-
lenges of these wars in both the short and long term.

Our analytic point of departure is the seeming, and much hoped-for-growth
of a worldwide commitment to the enjoyment of human rights in ensuring
national and international security.

One of the core worries that prompts this volume is whether such rights are
sufficiently entrenched that their defense will not—indeed cannot—be under-
mined by the demand for security in the wars against terrorism and in Iraq. In
the 1970s there was debate over the supposed competition between the prereq-
uisites for national security and human rights. By the 1990s there appeared to
be substantial international consensus, clearly expressed in the upsurge of multi-
lateral humanitarian interventions, that the observance of human rights was one
of the prime guarantees of greater national and international security.

Will human rights ever be entrenched firmly enough to act as fundamental
guides to the interests and choices of hegemonic powers? Does an effective war
on terrorism require that human rights observance be restricted in fundamental
ways, or 1s there an essential relationship between a high degree of respect for
human rights and the prevention of terrorism? In short, what sort of balance is
required for effective counter-terrorism policies if respect for human rights is, as
international consensus seems to suggest, a prime means of reducing the sources
of terrorism?

Since September 11, 2001, it has become clear that responding to the
demands of national and international security and those of human rights pro-
motion requires a significant rethinking of both policies and strategies.? This is
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evident in the growing preoccupation with the impact on human rights of mea-
sures adopted to combat terrorism in the U.S. and elsewhere.® The
U.S.A. Patriot Act, the detention of immigrants without charges, together with
the designation of the Guantanamo detainees as “non-combatants,” rather than
“prisoners of war” under the Geneva Conventions, have raised doubts about
the capacity of the U.S. to promote human and civil rights while fighting terror-
ism. Given that the legitimacy of the U.S. government both at home and
abroad is deeply rooted in its historical support of democracy and human
rights, the answers to the above questions help determine the capacity of the
United States to exert moral as well as military leadership on the world stage.

U.S. international leadership is tied to the degree to which other countries
recognize the remaining superpower as acting not only in its own interests but
also on behalf of broader ones. Serious questions have been raised even by
long-standing allies about the effect of unilateralist tendencies in U.S. foreign
policy as Washington has focused almost exclusively on the wars on terrorism
and Iraq. There has been passionate disagreement about whether Washington’s
leadership required a predominantly multilateral approach to foreign policy or
if, by virtue of its superpower status and the demands of the war on terrorism, it
was reasonable to expect and accept U.S. unilateralism. While a good number
of commentators have cast U.S. foreign policy, particularly since September 11,
as essentially unilateral, several of the authors in this volume suggest that
George W. Bush’s administration has demonstrated as much multilateralism as
previous ones, including Bill Clinton’s. In addition, U.S. policy with respect to
the Israeli—Palestinian conflict, it is further argued, was more unilateral under
Clinton than under the current administration. In short, this book challenges
some of the conventional wisdom about the impact of the wars on terrorism
and Iraq on U.S. foreign and human rights policies, on its bilateral and multi-
lateral relations, as well as its role within the United Nations.

The debate over the weight of national security in U.S. foreign policy versus
the demands of international human rights is hardly new. However, the inter-
national context imposes pressure on Washington’s policy-makers to devise
effective ways to combat terrorism while ensuring that the United States main-
tains a firm enough commitment to human rights to legitimize its world
leadership. The contributors to this volume do a great deal to clarify the basis
for sustaining national and international security within a viable rights context.
As the United Nations Charter maintained in 1945, broad-based respect for
human rights is the best guarantee of international peace and security.

In planning this volume, the editors started with a simpler problematic: we
sought to uncover, with the aid of some of the world’s leading analysts, a deeper
understanding of the linkages between the pressures on governments to ensure
their sovereign independence and the inexorably growing pressures—albeit with
some backsliding during periods of stress as at present—for greater enjoyment
of human rights. More precisely, we sought to understand better the require-
ments of sovereignty in today’s world given human rights claims. We hoped to
address, in part, the difficulty of advancing international human rights while the
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U.S. continues to maintain a fairly traditional definition of its sovereign indep-
endence. As one of our contributors, Edward C. Luck, noted elsewhere,
“international law and organization have been expected to express, embody,
and extend the American dream, not to challenge or modify it.”* We also
aimed to learn whether or not human rights requires a prior: the rejection of any
political justification for the denial of human rights, including war.

Our planning began nearly a year before September 11, 2001. That tragedy,
and the subsequent unfolding war against terrorism, quickly formed a politically
and analytically indispensable focus for the issues at the core of this volume. An
already challenging task of evaluating U.S. power in relation to international
normative standards was made vastly more complex, and difficult. How has the
war on terrorism and the ongoing struggle in Iraq reshaped our appreciation of
the core values expressed in human rights? Is it true, as some argue, that the
U.S. has deeply undercut its capacity for international leadership because of its
unwillingness to enforce relevant rights protections for those imprisoned at
Guantanamo?’ And what does U.S. action portend for multilateral institutions
such as the United Nations? Has Washington, as suggested by many—including
Anne-Marie Slaughter, the President of the American Society of International
Law—rung the death knell for the world organization?® In the aftermath of the
Security Council debate over the Iraq war, David Malone, President of the
International Peace Academy, commented: “The Security Council has probably
been fatally wounded in terms of its centrality to the U.S. on the use of force
around the world . . . The diplomats of Turtle Bay . . . don’t fully comprehend
the extent of the train wreck in which the Security Council has been involved.”’
Are such assessments valid?

As will become clear, there i1s nothing straightforward about the answers to
any of these questions. Mary Robinson, the former U.N. High Commissioner
for Human Rights whose Foreword opens this volume, recently commented: “It
is both in the national interest of the United States and in our collective interest
to defend, strengthen, and yes, reform, the multilateral system in which we have
invested so much so that it can meet the challenges of the twenty-first century.”®
What policies appear most central to enabling the U.S. and the U.N. and its
treaty bodies to work together to meet the intertwined challenges of terrorism
and needs for human rights protection? How can human security and human
rights be best linked? Does war inevitably displace the human rights deemed by
the U.N. Charter to be essential for international peace and security? Does a
more unilateralist set of policies rather than multilateralism best ensure security?
What policies and reforms, if any, appear germane as we assess the human
rights benefits and costs of the war on terrorism?

The editors of this collection conceived a year-long sequence of seminars and
public events at which the issues of war, rights, and U.S. foreign policy were the
centerpieces. Initially, these broad themes were to be explored through a focus
on the war on terrorism; U.S. Middle East policy, especially regarding Israel
and Palestine; and the impact of race on U.S. foreign policy, particularly per-
taining to the debate on reparations and the U.N. World Conference against
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Racism. (The latter subject, while treated during the series, was not included in
this collection.’) We chose, moreover, to address a wide range of political, social,
cultural, and philosophical positions in order to maximize the likelithood of tran-
scending narrow, partisan analyses in favor of broader, more innovative
approaches. To this end, we assembled contributors with a variety of views,
sometimes at odds.

During the planning of the seminar itself, the United States invaded
Afghanistan and overthrew the Taliban regime, which had harbored Al Qaeda
—the perpetrators of the tragic attacks of September 11. The Bush administra-
tion did so with the genuine support of the United Nations and widespread
international sympathy. At home, the administration instituted intelligence and
law enforcement policies and procedures with the goal of preventing further ter-
rorist activity and prosecuting those suspected of planning, abetting, or
undertaking it. As our series began in the fall of 2002, it became clear that the
U.S. was opening a third front in its war on terrorism, namely against the
regime of Saddam Hussein. So, during the planning and actual conduct of our
deliberations, the interactions among the wars on terrorism and Iraq, human
rights, sovereignty, and unilateralism versus multilateralism were real and not
merely academic concerns.

To better appreciate the complexity of the issues, it would be useful to con-
sider some of the challenges that we faced in framing the discussions. It has now
become commonplace to read criticisms of the current administration for
“undermining civil liberties.”!” For instance, an investigation by the Office of
the Inspector General at the U.S. Department of Justice concluded that there
had been “glaring errors” committed by the Federal Bureau of Investigation
(FBI) and the Immigration and Naturalization Services (INS) in the treatment of
those detained after September 11, 2001.!" Such analyses occurred well after
Congress had granted the executive branch sweeping new powers aimed at
curbing terrorism; authority that now appears to constrain, if not erode, civil
liberties. The withholding of information from the press, researchers, and even
from defendants has become part of the difficulty associated with learning what
specific threats are most imminent, where or to whom, and in evaluating what
price citizens should be expected to pay to confront them. This problem again
manifested itself when the White House refused to declassify sections of the
Joint Congressional Inquiry into the September 11 attacks chaired by Senator
Bob Graham and Representative Porter Goss.!?

There 1s, therefore, need for thoughtful assessments of the possibility that
U.S. citizens may lose important—even ostensibly inalienable—rights in the
effort to protect the country against current and potential threats. The essays in
this book are an important step toward understanding the interactions of threats
and rights. Each of the contributors draws upon years of experience in analyz-
ing effective policies for responding to threats to the peace and the best
mechanisms by which to implement them, including the U.N. and international
human rights system.

This collection therefore includes analyses of the war or terrorism followed
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by an in-depth look at the consequences of the war in Iraq and the ongoing
conflict in the Middle East. The views reflect judgments from practitioners with
experience in governmental, intergovernmental, and nongovernmental organi-
zations (NGOs), as well as from academia. All of the authors are U.S. citizens
or residents, who explore the consequences of the failure of the United States, a
historical advocate of human rights, to conform to international law in the
name of combating terrorism. Each strives both to find effective means for
appreciating the need for new policies and actions, and to point toward alterna-
tives that might help promote a more stable international order. Among the
central themes is the uniqueness of the current moment in terms of U.S. power
and policies, with several authors seeing signs of both continuity and change in
the current administration.

At the same time, most of the contributors are concerned about the spill-over
from Washington’s rhetoric and actions. First, there are the worldwide negative
reactions to perceived U.S. arrogance in ignoring both enemies and allies and
“going it alone.”!® Second, there are possible demonstration effects. As U.N.
Secretary-General Kofi Annan said recently: “We are concerned that, under the
guise of terrorism, governments all around the world are using the “I” word—
and tagging people with it—to abuse their rights and lock them up in jail and to
deal with political opposition. We are seeing an erosion in respect for human
rights, which is of concern to all of us.”!*

Before providing an overview of the issues raised in the chapters by individ-
ual authors, it would be helpful to recall key elements of the current human
rights situation. The following section also introduces shifts in the conceptual-
ization of sovereignty in the modern world. Both of these topics provided a
backdrop for subsequent analyses.

The human rights battlefield

Human rights were among the more powerful ideas to emerge from the U.N.
Charter—along with peace, national self-determination, and development.
After the drafting and adoption of the Universal Declaration of Human Rights
in 1948, to which all the countries of the world subscribe, at least rhetorically,
the modern international human rights system developed slowly within the con-
straints of the Cold War. While there remains much to celebrate about the
Universal Declaration and collateral human rights treaties, there have also been
substantial complications in managing the political organization of such inter-
national obligations.

Within the U.N., until the 1980s, the issue of human rights was essentially an
ideological football, kicked back and forth in a match between West and East.
Western players prioritized political and civil rights, and their Eastern counter-
parts (usually backed up by southern reserves) economic and social rights. The
divide was part of Cold War competition, which left little room for the possi-
bility of joint promotion.

Although change was perceptible earlier, it was only as the Cold War was
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beginning to thaw that groups concerned with the rights of women, children,
refugees, and minorities really entered the match, thus altering the game and
playing field in a major way. Since the mid-1980s there has been a surge in offi-
cial ratifications of human rights conventions. Almost a hundred countries, over
half the U.N. member states, have now ratified all six major human rights
instruments, and about three-quarters have ratified the covenants on civil and
political rights and on economic, social, and cultural rights. Over 80 percent of
countries have ratified the conventions on the elimination of all forms of racial
discrimination and of all forms of discrimination against women. All but two
countries (Somalia and the United States) have ratified the Convention on the
Rights of the Child.!?

Various monitoring and implementing mechanisms evolved under the U.N.’s
umbrella, including such agencies as the World Food Programme (WFP), the
U.N. High Commission for Refugees (UNHCR), the World Health Organiza-
tion (WHO), and UNICEF (U.N. Children’s Fund), as well as others assigned to
both the General Assembly and to the Security Council. Central to the evolu-
tion of a worldwide consensus on rights has been the generation of treaties, and
affiliated agencies, with specific human rights staffs and obligations. These
include agreements to end, for example, racism, torture, and the abuse of
women, and to protect children. International norms have thus, over the last
half-century, become enshrined in a wide range of legally binding international
human rights instruments.'6

In 1994 the United States ratified the Covenant on Civil and Political Rights
and in 1996 the Convention on the Elimination of Racial Discrimination. It
was not, however, until the end of 2000 that the U.S. submitted to the U.N. its
first official report addressing the state of race relations and civil rights law
enforcement within the United States. Such tardy compliance stems partly from
a disinclination by the Senate to ratify treaties that imply any conditioning of
sovereign autonomy, reinforced by mistrust of the United Nations on the part of
some members of Congress.

Nevertheless, a wide range of international norms have been enshrined in
legally binding international human rights instruments, and in a growing web of
customary international law. Protections were established by treaty for those
subjected to torture, for victims of racial discrimination, for children, and for
women. As neither the United States nor the Soviet Union deferred fully to this
system during the Cold War, the protection of human rights remained more
nominal than actual. The sovereign prerogatives of the superpowers trumped
rights enforcement, with the U.N. system accepting non-compliance on many
occasions.!”

The end of the Cold War and the elimination of the most serious security
threat to the United States abruptly raised expectations that human rights and
humanitarian concerns would take center stage in the conduct of international
relations. This volume’s essays pick up the story in the 1990s when rights
became more visible within international forums.



The serendipity of war, human rights, and sovereignty 9
The evolution of sovereignty in the 1990s

The key U.N. Charter article relating to national sovereignty is 2 (7), which
holds, “Nothing contained in the present Charter shall authorize the United
Nations to intervene in matters that are essentially within the domestic jurisdic-
tion of any state.” Major powers, including the United States, along with the
least influential states, have at times relied upon this provision to argue that
international norms do not necessarily constrain national prerogatives. While
the United States has always championed civil and political rights, at least as
broad principles, it has also demonstrated a fundamental ambivalence toward
international constraints on its freedom of action. The long history of U.S.
ambiguity, even antipathy, toward international obligations and commitments
dates back to the Founding Fathers’ deep unease about foreign entanglements,
as much as a strong inclination toward a defense of sovereignty.

The first Gulf war in 1991 suggested the dawn of a more effective multilat-
eral system in the service of enforcing international law, further raising hopes
that human rights would emerge as a core foreign policy priority. The 1990s,
however, did not fully realize their initial promise. After an ill-fated mission in
Somalia (1993), the United States retreated from global leadership on humani-
tarian issues. The wars in the Balkans flared with uncertain responses from the
United Nations, Europe, and the United States. A low point came with the
international failure to prevent the genocide in Rwanda in 1994. The U.N.’s
incapacity to intervene dampened expectations for a more effective era of
human rights and humanitarian intervention.

The 1990s nonetheless witnessed a dramatic transformation in the wide-
spread view that the U.N. Charter is a Westphalian document par excellence, that
is, what transpires within the borders of one sovereign state is not the concern
of persons, institutions, and states elsewhere. The U.N.’s constitution prohibits
intrusions into the domestic affairs of member states, but what is considered
“domestic” has shrunk. In particular, humanitarian and human rights interven-
tions of the 1990s transformed the debate, which was captured by the Inter-
national Commission on Intervention and State Sovereignty (ICISS). Its
position, as stated in The Responsibility to Prolect, moves away from the rights of
interveners toward the rights of victims and the obligations of outsiders to act.!®
The ICISS essentially endorses what Francis M. Deng, the U.N. Secretary-
General’s special representative for internally displaced persons, calls “sover-
eignty as responsibility.”!? Tt is primarily state authorities whose citizens are
threatened that have “the responsibility to protect.” Yet a residual responsibility
rests with the larger community of states when an aberrant member of their
club misbehaves egregiously or simply implodes.

The acute suffering in such failed or failing states as Somalia, the former
Yugoslavia, Rwanda, Haiti, and East Timor opened the door to international
scrutiny of domestic policies that had led to genocide, massive displacements,
and gross abuses of human rights. Such abuses within states are now con-
sidered by many to be legitimate “international” concerns. Moreover, the last
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two secretaries-general of the United Nations have actively supported the artic-
ulation of a fast-evolving human rights regime, with support from the High
Commissioner for Human Rights. That the heads of an intergovernmental
organization have publicly taken such stances against their member states is
remarkable. Such positions reflect those of major internationally focused human
rights NGOs, including Amnesty International, the International Human Rights
Law Group, Human Rights Watch, and the Lawyers Committee for Human
Rights.

The administration of William Jefferson Clinton accepted human rights as
an element of its foreign policy. It raised human rights concerns in its bilateral
relations with several countries and acknowledged the link both between human
rights and democracy and with national and international stability. It partici-
pated actively in multilateral conferences convened by the United Nations that
addressed human rights concerns, such as the Vienna Summit on Human
Rights in 1993, the Beijing Conference on Women in 1995, and the preparatory
meetings for the World Conference Against Racism. The U.S. also played a role
in negotiating the legal standards and procedures for the International Criminal
Tribunals for the former Yugoslavia and Rwanda, as well as the Rome Statute
of the International Criminal Court (ICC). President Clinton signed that treaty,
though he did not send it to Congress for ratification. In sum, his administra-
tion’s human rights policies appeared supportive of the growing prominence of
mainstream human rights concerns. Sovereignty concerns bowed, however
slightly, to commitments to multilateral rights enforcement.

President George W. Bush entered office in January 2001 with a distinctly
different foreign policy vision from his predecessor. He spoke unabashedly in
traditional terms about state sovereignty, including prioritizing the strengthening
of U.S. military and economic interests both at home and abroad. Observers
waited to see how this would translate into policy initiatives. How would the role
of human rights in foreign policy change in his administration? Did tough talk
on state sovereignty mean that the administration would definitively opt for uni-
lateralism over multilateralism?

Would the “new sovereigntists,” who judged international obligations as
“vague and illegitimately intrusive” because they relied on procedures that are
“unaccountable and unenforceable,” predominate? Would their view that “the
United States can opt out of international regimes as a matter of power, legal
right, and constitutional duty” be adopted??® What precisely is the impact of| in
the title of a recent book, United States Hegemony and the Foundations of International
Law?*!

Thus while there has been a gradual transformation of many states’ perspec-
tives about their human rights responsibilities, the U.S. has not adopted a
consistent policy of prioritizing human rights as an essential strategy for guaran-
teeing international peace and security. Moreover, there has been little
improvement in U.N.-based human rights compliance mechanisms. Debates
are thus justified about how full or empty the glass is at the beginning of the
twenty-first century. On the one hand, Michael Ignatieff and others have popu-
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larized a so-called revolution in moral responsibility.?? David Rieff, on the other
hand, questions such optimists because they have not “actually kept a single
jackboot out of a single human face.”?3

To state the obvious, there is no “global Bismarck” for human rights any
more than there is for other global challenges such as the protection of the envi-
ronment or reducing unemployment. The United Nations and related treaty
bodies do not have enforcement capabilities or even compliance modalities.
What does this constrained system for global rights portend for a world con-
fronted with terrorism and the apparent threat of weapons of mass destruction
(WMD)? More particularly, how well do multilateralist commitments fare when
confronted with the reality of unexpected attacks by groups such as Al Qaeda
and the possibility of mass death?

The effect of war?

The authors analyze the underlying tensions, even the direct clash, between
universal aspirations and norms for human rights, on the one hand, and the
reality that there is only limited authority to ensure the security needed for
human rights compliance, on the other. These tensions have been significantly,
some would argue irretrievably, exacerbated by events since September 11. In
the immediate wake of the attacks on the World Trade Center and the Penta-
gon, the United States declared a war on the new, singularly important global
security threat—terrorism.

The U.S. began its war on terrorism with the invasion of Afghanistan but
only after obtaining the approval of the United Nations, and the follow-on
activities involved the cooperation of a coalition. Indeed, some commentators
are quite unaware of the Security Council’s genuinely supportive actions at that
time, indeed throughout the 1990s, in the fight against terrorism. Others are
ignorant of the General Assembly’s long-standing efforts to hammer out inter-
national conventions and treaties, even if the definition of “terrorism” has been
finessed.?!

At home, the government rushed into law new measures, particularly the
U.S.A. Patriot Act, that were designed to increase the authority of the state with
the goal of preventing and prosecuting terrorist activity on U.S. soil. Many
human rights NGOs expressed reservations that basic rights were all too likely
to be sacrificed if the effort to protect the country was not conscious of the
essential role of human rights in undercutting the generation of terrorists. The
historical complementarity and tension between national and international
compliance in the arena of human rights within the context of the war on terror
is unsettling for every contributor to the book, but most notably addressed by
those in the first and second sections.

As the authors were outlining their analyses, the United States began plan-
ning its war against Saddam Hussein. By the time they finished their rough
drafts, the war in Iraq had begun on March 23; and even before chapters were
finalized, the war was declared “over” on May 1, 2003—although the violence
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was certainly anything but over. As contributors were polishing their essays, the
bombing of the U.N.’s Baghdad headquarters occurred, killing 23 persons, the
largest disaster in the world organization’s history. Throughout, domestic and
international debate raged about whether and why to wage war, the importance
of solidarity, the “end of alliances,”? and what role the United Nations should
play in the conflict and in rebuilding the country afterwards. Such concerns
preoccupy especially those authors in the third section of the volume.

As we go to press, the war has technically ended, while the fitful beginnings
of Iraqi independence are taking shape amid almost daily deaths of Iraqi citi-
zens and of U.S. and British military, and U.N. and human rights NGO
personnel. The occupation under way promises to continue for months, if not
years. Meanwhile, Washington returned to the Security Council in October
2003 to seek an international imprimatur with an accompanying spread of risks
and of costs; the result was Resolution 1511.

Part 1, “Framing the debate,” contains two essays that introduce the subject
matter for the rest of the book: the interplay of U.S. domestic and foreign poli-
cies on respect for human rights in the context of tensions between unilateralism
and multilateralism in prosecuting the war on terrorism. While current issues
are the focus, the authors also place U.S. policy in broader historical, cultural,
and philosophical contexts.

Tom J. Farer, the Dean of the Graduate School of International Studies at
the University of Denver, begins with a comprehensive look at “The interplay
of domestic politics, human rights, and U.S. foreign policy.” He argues that
U.S. foreign policy, lacking a clearly defined organizing principle since the end
of the Cold War, selects from a set of multilateral, bilateral, or unilateral options
depending on the task. Both Presidents Clinton and Bush, he finds, have been
willing to use force when necessary to defend U.S. security or promote U.S.
objectives. However, despite apparent expediency, there are deep social, reli-
gious, and cultural forces that underlie the U.S.’s ambivalence toward human
rights and multilateralism. Culture, class, and religion are currently construed
by neo-conservatives within an evil/good dyad that frustrates subtler and more
pragmatic policy options. They may also, as in the case of current policy, frus-
trate commitments to multilateral institutions and goals.

To explore the roots of the George W. Bush administration’s unilateralism,
Farer analyzes U.S. exceptionalism. Although unilateralism predominated
during the presidency of Ronald Reagan, its roots run deeper. In order to estab-
lish its nature, he contrasts traditional realist conservatives and more recent
neo-conservatives. The former believe that “the purpose of statecraft is to
advance U.S. power and protect material interests in a dangerously competitive
and structurally anarchic world.” Neo-conservatives, in contrast, have a more
expansive vision. The U.S. “is not simply a great power but also a cluster of
ideals.” Farer concludes that George W. Bush, not unlike his father, embraced a
limited realist perspective during his campaign, but that September 11 gave
neo-conservative influences increased weight in policy decisions.

Farer’s operational definition of multilateral diplomacy is a helpful starting
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point for later chapters: “The test of a serious commitment to multilateralism is
willingness to discuss ends and means and to modify them in order to foster
cooperation not only in the instant case, but in a multitude of others that will
eventually reach the policy agenda.” A key issue for other contributors is assess-
ing how much, and how willingly, the Bush administration’s diplomacy in the
wars on terrorism and Iraq has modified either means or ends.

Central to the realization of any degree of multilateral engagement is the
trade-off between realists, on the one hand, and neo-conservatives who defend a
cluster of relatively inviolate “ideals,” on the other hand. The rise of the latter
has meant that the current Fourth World War, in Farer’s terms, pits believers in
free peoples and markets against infidels. “It is,” Farer argues, “a war between
democratic capitalism and its enemies.” Hegemonic global control appears as
the not quite invisible hand of these otherwise free-market acolytes. Such ideo-
logical stances form an essential core of Farer’s prediction that war is indeed our
future. “As the financial and cultural base of the expansion (sometimes labeled
‘globalization’), the U.S. is the inevitable target for all those who, being threat-
ened, resist. And since globalization is not a public policy . . . the U.S.
government cannot erase the bull’s eye from the nation’s flank.”

Farer also helps by clarifying the degree to which the corpus of human rights
can be confined to a relatively narrow set of rights including those to life, to
freedom from torture, and to some highly limited form of due process. War thus
notably narrows those rights that any of us have a reasoned basis to expect as
mviolate. He ends with a chastening view of policy options. While he concurs
with neo-conservatives that the U.S. is “indispensable for any project to mitigate
the present and looming humanitarian horrors of the twenty-first century,” he is
also acutely aware that neo-conservatives have repeatedly failed to protect the
basic rights of individuals and the culture in Iraq. It is also these same ascendant
policy-makers who indicate unease with multilateral commitments and ideals.

In brief, Farer offers a sociopolitically informed but somewhat alarming view
of the future. A question remains as to whether or not he adequately acknowl-
edges the possibility of the emergence of countervailing liberal and critical views
that can constrain, if not reverse, the neo-conservative influence in current
foreign and human rights policies. Has the human rights movement the ability
to challenge and reduce the power of neo-conservative hegemonic views? Will
U.S. military shortcomings in Iraq cause a shift away from the current pre-
emptive philosophy? He brilliantly dissects the roots and power of conservative
views, but he offers less insight into alternative power centers that may reappear
as policy pendulums shift and refocus. Finally, Farer reminds us: “However fine
a symbol of cosmopolitan sympathies they may be, human rights are not yet
connected in the U.S. electorate’s mind to a set of foreign policy guidelines. As
a symbol, therefore, they remain available for appropriation by advocates of
almost any position.”

Chapter 2, “Pre-emption and exceptionalism in U.S. foreign policy: pre-
cedent and example in the international arena,” is by Judith Lichtenberg,
research scholar at the Institute for Philosophy and Public Policy and a professor
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in the Department of Philosophy of the University of Maryland at College Park.
She questions whether there is a guiding maxim or principle behind the Bush
administration’s policy of pre-emptive military intervention. It is unusual in a
social science collection to introduce philosophical issues, but the editors thought
that it would challenge readers to frame the issues more conceptually and hence
facilitate the identification of relevant options. While political scientists and
others may have difficulties with her framing of such topics as realism and
humanitarian intervention, we urge them to consider carefully her line of
inquiry.

Lichtenberg explores a range of principles that might serve as moral and
operational maxims justifying the current U.S. policy in the wars on terrorism
and Iraq. Her concern i1s: “What is most troubling about U.S. foreign policy
today is the example that it holds up to the world and the precedent that it
sets.” Taking off from Immanuel Kant’s Categorical Imperative and Jean-Paul
Sartre’s work, she argues that states should act according to universal principles.
Even so, after running through a set of principles, she finds that: “The U.S.
may engage in actions that other nations may not, such as deciding which
foreign regimes are rogues and removing them.” This is, clearly, an assertion of
U.S. hegemony clothed in exceptionalism. It is also a view of U.S. unilateralism
that arrogates “moral rights” to itself. Lichtenberg closes by proposing her own
operational principle based on a cost-benefit understanding of what she labels
“humanitarian intervention.” She argues that states “may intervene militarily in
the affairs of other states to prevent or end severe and widespread violations of
human rights, when they have very good reason to believe that the benefits of
intervention will outweigh the costs.”

Her philosophical insights, however, do not offer guidance about how to
proceed in the rough and tumble of political, economic, and moral calculations
within government, both in the short and longer term. How can benefits and
costs be established, especially in the absence of any viable expression of choice
by a country’s residents? It seems unlikely that quantifiable measures of costs
and benefits could be found with sufficient credibility to alter policy choices.
Nor does Lichtenberg refer to the continual balancing of the pros ands cons,
including budgetary liabilities, associated with traumatic foreign policy events.
She nonetheless helps to guide the reader through a set of compelling philo-
sophical choices that lay the basis for a closer examination of foreign policy.

Building upon Farer’s historical overview and Lichtenberg’s conceptual con-
cerns, Part 2, “Human rights and the war on terrorism,” consists of three
provocative analyses of the impact of the war on terrorism on human rights.
The contributors explore this issue from different perspectives, including a look
at whether prior U.S. administrations and the current one have complied with
international human rights standards in general, and more specifically in the
execution of the wars on terrorism and Iraq.

Chapter 3, “U.S. foreign policy and human rights in an era of insecurity: the
Bush administration and human rights after September 11,” is by David
P. Forsythe, the Charles J. Mach Distinguished Professor of Political Science
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and University Professor at the University of Nebraska—Lincoln. He begins by
reminding us that “no administration has been able to secure a lasting and
bipartisan commitment to specific human rights across time, situations, and
issues.” In part, this is due to the plethora of often hesitant voices addressing
rights, but just as importantly to the fact that “situations of war and threat to
security correlate negatively with human rights protection.” For most of the
public, as well as for their elected officials, security trumps rights no matter
which party dominates the White House and the Congress. Nonetheless,
Forsythe views the Bush administration as ultra-nationalist and unilateralist; it
only “cosmetically” makes use of multilateral institutions. He illustrates this with
an in-depth look at current policies toward the International Criminal Court,
including the current President Bush’s decision to “unsign” his predecessor’s
approval of the Rome Statute.

In addition, Forsythe notes the administration’s tendency to give more
weight to a traditional prioritization of security over human rights since Sep-
tember 11. “Despite administration rhetoric stressing continuing interest in
democracy, human rights, and political reform, the U.S. does not seriously press
regimes on these ‘liberal’ issues when they are deemed crucial for U.S. military
and paramilitary operations in places like Afghanistan and Iraq.” Support for
the U.S. on the broad agenda of anti-terrorism may well insulate some regimes
from human rights charges by Washington. “The U.S. endorses international
human rights in the abstract,” Forsythe writes, “but practices a human rights
policy that reflects cultural relativism and national particularity.” He cites U.S.
policy toward Uzbekistan and Egypt to illustrate his point, but makes clear that
it has not only been the current administration that has failed to press aggres-
sively for rights or democratizing reforms.

Forsythe’s analysis includes a useful assessment of the failures of virtually
every U.S. administration to include welfare rights—including rights to food,
shelter, and health care—among the set of basic human rights priorities that are
accepted by most other states. This balkanization of “core rights” is a funda-
mental limit to the viability of human rights campaigns both within the United
States and globally. Forsythe notes that “international welfare rights remain the
stepchild of the global human rights movement.” When such rights are sup-
ported, as in U.S. funding for the Millennium Challenge Account, it is typically
to ensure that free trade and market-based capitalism are aided. An exception
may be U.S. support for global AIDS prevention, which was proposed as part
of the President’s trip to Africa in mid-2003.

Forsythe is among several contributors who take note of the contradictions
within the current administration’s security policies. “It remains,” he writes,
“supremely ironic that in order to pursue war allegedly in part for democracy in
Iraq, Washington finds it useful to turn a blind eye to lack of democracy and
related humans rights violations in key supporting states.” He laments that U.S.
promotion of absolute sovereignty assures continued firm opposition to any
form of “muscular international law and organization” in support of equitable
international human rights observances. Hence, Forsythe concludes, “What 1s
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really needed in the twenty-first century is presidential leadership that can re-
orient U.S. soclety to accept limits on state sovereignty and unilateral action.”

Chapter 4, “International human rights: unintended consequences of the
war on terrorism,” is by Jack Donnelly, Andrew W. Mellon Professor and Asso-
ciate Dean of the Graduate School of International Studies at the University of
Denver. His central argument is that the war on terrorism has shifted always
limited attention and resources away from human rights. “Since September 11,
human rights have not so much retreated from American foreign policy as they
have been eclipsed by a focus on terrorism.” As a result, “the space in U.S.
foreign policy for human rights and democracy has been significantly
reduced—mnot by design, but no less surely.”

Donnelly reminds us that for the U.S.; as well as for most countries, security
comes before either economic or “other” human rights interests in foreign
policy. It was the contraction of security concerns accompanying the end of the
Cold War that enabled rights to flourish relatively, but not absolutely, and obvi-
ously not irreversibly. As a result, attention shifted, in part, from “a largely
reactive and remedial emphasis on stopping, and aiding victims of, systematic
and often brutal repression” toward “a more positive emphasis on helping to
build a human rights culture.”

Prioritizing human rights was short-lived. After the events of September 11,
human rights were again marginalized. Human rights violations and repressive
policies in countries such as Pakistan, Russia, and Israel since September 11 illus-
trate how security goals have displaced human rights within U.S. foreign policy.
Even more worrying for those who see rights as an essential element for success
in the war against terrorism, he offers a judgment that “a return to a more active,
aggressive, and consistent international human rights policy must await the
reopening of the political space currently pre-empted by the war on terrorism.”

Donnelly offers an additional explanation for reordering of interests in the
war on terrorism, namely the redefinition of the concept of “security” as a
“tendency to conceive new threats in moralized terms and to respond with an
irrational exuberance for a militarized crusade.” September 11 renewed a
sharply ideological vision of national security and a sense among some that
human rights could be ignored in its defense. Indeed it has created a political
circumstance that has resulted in “an increasing tendency to see security and
human rights as competing rather than reinforcing concerns.” Donnelly argues
that the “axis of evil” states— Iraq, Iran, and North Korea—do not represent
viable security threats. Despite this critical perspective on current U.S. foreign
policy, Donnelly’s unintended-interest perspective leaves room for hope that
unrealistic security concerns will wane in the future, reopening more space for
human rights and democracy concerns to flourish.

Further evaluation of the current administration is provided in Chapter 5,
“The fight against terrorism: the Bush administration’s dangerous neglect of
human rights.” Kenneth Roth, a leading advocate in the international human
rights movement and the Executive Director of Human Rights Watch, analyzes
the ways that the administration is compromising respect for human rights in



The serendipity of war, human rights, and sovereignly 17

order to fight its war on terrorism. He worries that weakening the U.S. commit-
ment to human rights and an overall “degrading of international standards
threatens to come back to haunt the United States.” Central to his argument is
his belief that it is really only a strong human rights culture that can serve as an
effective “antidote” to the “pathology of terrorism.”

While the U.S. has made such efforts as the Millennium Challenge Account,
the war on terror has had, he concludes, a negative impact on U.S. human
rights policy in three distinct areas. First, the Bush administration has refused to
treat its terrorist suspects in accordance with international legal standards.
Second, the U.S. has turned a blind eye to human rights abuses by foreign gov-
ernments that are seen as allies in the war on terrorism. Third, the Bush
administration has “intensely opposed the enforcement of international human
rights law,” exemplified by its opposition to the International Criminal Court.

Roth worries that the current administration is both preventing public and
press scrutiny of its detentions, and using the label of “enemy combatant” that
“threatens to create a giant exception to the most basic guarantees of criminal
justice.” These measures suggest that the administration sees international
human rights as “an inconvenient obstacle to fighting terrorism that is readily
sidestepped rather than as an integral part of the anti-terrorism effort.” His
sharpest critique is that human rights “are dispensable” for the current Bush
administration.

Roth recognizes that both Democratic and Republican administrations have
traditionally been skeptical of human rights treaties. But the Bush administra-
tion has intensified U.S. “resistance to enforceable human rights standards”
since September 11. In addition to its stance against the ICC, the administra-
tion has derailed efforts to protect human rights in such U.N. forums as
negotiations over the proposed Optional Protocol to the Convention Against
Torture, the General Assembly’s Special Session on Children, and the Cairo
Program of Action on population control. He concludes that the Bush adminis-
tration’s position vis-a-vis treaties undermines the evolution of human rights
norms by signaling that they are but grand pronouncements rather than
enforceable rights.

Roth foresees two grave consequences of the Bush administration’s war on
terrorism. First, by failing to abide by international human rights standards, the
U.S. is encouraging a “copycat phenomenon” as repressive regimes increasingly
justify human rights violations in the name of combating terror. Second, the
inconsistent record on human rights undermines U.S. credibility when the
administration does speak out against human rights abuses. In sum, “an anti-
terrorism policy that ignores human rights is a gift to terrorists.” In pointing to
this possible “boomerang” effect, Roth proposes stronger human rights as an
essential underpinning for security: “A successful anti-terrorism policy must
endeavor to build strong international norms and institutions on human rights,
not provide a new rationale for avoiding and undermining them.”

Part 3, “U.S. unilateralism in the wake of Iraq,” consists of five thought-
provoking analyses that explore the implications of the decision to go to war in
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Iraq as well as the conduct and aftermath of the war. The five contributors
challenge popular characterizations of U.S. policy along the spectrum between
unilateralism and multilateralism and provide valuable insights into the impli-
cations for the future of transatlantic relations and the central issue of conflict
management in the Middle East.

Edward C. Luck, the Director of the Center on International Organization
and Professor of Practice in International and Public Affairs at Columbia Uni-
versity, explores the possible motivations for the Bush administration’s efforts to
make use of the United Nations in its planned war upon Iraq. Chapter 6,
“Bush, Iraq, and the U.N.: whose idea was this anyway?,” investigates why
George W. Bush would seek multilateral support from the U.N. at all. That he
stood before the General Assembly on September 12, 2002, and called on the
world organization to authorize all necessary means to disarm Iraq was consid-
ered surprising by some for an administration that had expressed a deep
skepticism of the effectiveness of multilateral approaches and a clear preference
for avoiding them.

The administration ultimately sidestepped the U.N. and went to war with the
support of the United Kingdom and a small coalition. Luck recites basic reasons
why the U.S. campaign might have been predicted to be a failure before it
began. The world organization, with its built-in power blocs of contending
geopolitical interests, was a relatively inflexible and resistant tool for war plan-
ning. Resistance existed because many states used the U.N. as a tool “to
counterbalance, at least politically, U.S. power.” Iraq had “habitually ignored
Security Council resolutions about its weapons of mass destruction.” On its part,
the council looked askance upon U.S. verbal support for multilateralism in
the face of what appeared to be an institutionalized distaste for international
commitments. More pointedly, Luck reminds us that both the current Secretary-
General and his predecessor “solemnly declared that the U.N.—despite its
Charter—no longer was in the business of military enforcement.”

Despite these apparent institutional and political bases for not making use of
the U.N., “the President, shrugging off the diplomatic torpedoes, decided at
that point to plunge straight into the U.N.’s icy waters.” Luck presents possible
alternative explanations for the revived multilateralist inclinations of the Presi-
dent in fall 2002. The four factors usually invoked to explain the President’s
appeal to the United Nations included pressure from domestic public opinion,
Congress, British Prime Minister Tony Blair, or Secretary of State Colin Powell.
He finds that while each of these factors influenced Bush’s policy marginally, it
was ultimately the President’s own decision.

Public opinion polls about the war in Iraq indicated that support for the war
either remained the same or increased afler, rather than before, Bush called for
U.N. authorization. As for Congress, Luck shows that Democrats did not take a
stance opposing a war on Iraq, let alone advocate pursuing multilateral diplo-
macy. In the same vein, there is insufficient evidence to demonstrate that
pressure from either Prime Minister Blair or Secretary of State Powell was deci-
sive in formulating Bush’s U.N. policy.
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Luck concludes that the President followed his own judgment and instincts in
deciding to seek support from the Security Council in order to forcefully disarm
Iraq, suggesting that while it would be a stretch to call Bush a “closet inter-
nationalist,” he nonetheless has some internationalist leanings. Bush possessed
an “abiding confidence that he could persuade the world and employ the Secu-
rity Council to advance his vision of a transformed and disarmed Iraq and of a
reinvigorated and more muscular United Nations.”

Luck’s conclusion differs from most conventional analyses of this moment on
the road to Baghdad. He argues that George W. Bush is too easily dismissed “as
something of a clumsy and dimwitted country bumpkin” and offers a convinc-
ing argument that the President was tactically shrewd in seeking multilateral
support, as had his father before him in the Gulf war. Luck’s analysis forces the
reader to wonder how his staff could have so poorly evaluated the viability of
potential Security Council support following Resolution 1441 of November
2002, with a hint that by knowingly allowing the Security Council to fail, the
administration greased the skids on the Council’s gradual paralysis. Indeed,
Bush seemed to have won more than he lost. As Luck reports, “the Security
Council’s bitter divisions over the use of force in Iraq . . . soured American
public support for the United Nations.” An ostensible multilaleralist move by
Bush, in fact, served to reinforce popular unilateralism—surely a long-term goal
of the new sovereigntists. In a White House not known for making simple tacti-
cal errors, this could have been among their shrewdest political choices to
undercut for domestic purposes—even if only in the short run—the Security
Council.

Just how much did the Bush administration anticipate and consider the con-
sequences of its decision to proceed with the war on Iraq? Chapter 7, “The war
against Iraq: normative and strategic implications,” is by Mohammed Ayoob,
University Distinguished Professor of International Relations at James Madison
College, Michigan State University. He explores how the Bush administration’s
rhetorical manipulation of normative and strategic justifications for waging war
against Iraq affects global perceptions of the United States and regional geo-
politics in the Middle East.

Ayoob believes that this administration’s unilateralism departs from Wash-
ington’s position in the 1990s as a “liberal hegemon,” in which it willingly and
frequently sacrificed “some of its immediate interests in order to promote the
legitimacy and credibility of multilateral institutions.” By abandoning this
stance, the U.S. has risked fracturing the North Atlantic alliance and undermin-
ing the moral authority of international institutions. “Unilateralism,” he argues,
“begets selectivity and, therefore, the charge of hypocrisy thus eroding the
moral basis of international order.”

Ayoob evaluates the argument that Iraqi weapons of mass destruction justi-
fied the war. Within the Arab world, he argues, it was well known that Iraq no
longer possessed such weaponry. These weapons, he asserts, “posed no real
threat to its neighbors.” Equally importantly, and with more credibility, Arabs
believe that it is Israel’s nuclear capability that poses a far clearer and more
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present danger to them and the region. The U.S. war on Iraq, therefore, will
increase Arab anger toward the U.S., thereby potentially destabilizing pro-
Western regimes in the region. Moreover, Ayoob contends that U.S. action has
severely damaged the “legitimacy and credibility of the U.N.” and will likely
lead to further geopolitical competition between the U.S. and its closest allies in
Europe.

Arab anger and radicalism, he believes, will be fueled because the war in
Iraq will strengthen Arab solidarity with the plight of and perceived injustices
toward Palestinians. Even the May 2003 “Road Map” that included provisions
for an independent state of Palestine will be viewed as “another half-hearted
attempt to assuage the concerns of pro-Western regimes that feel their legiti-
macy increasingly challenged.” The U.S. has demonstrated that it sustains
“double standards” in which Israel is free to violate some 32 Security Council
resolutions, while Iraq is vigorously sanctioned for similar violations of far fewer
supposedly obligatory mandates.

Ayoob asserts the deep perils of engaging in policy initiatives in a region all
too inured to scores of prior attempts and failures. In addition, he fears that if
Iraqi oil resources become seen as “the overriding goal of U.S. policy,” contin-
ued regional turmoil is almost certain. He leaves us with a clearly drawn
portrait of a region that disputes virtually every postulate of current U.S. policy
toward Iraq and the Middle East. He offers a sobering depiction of the geopo-
litical limits of the war in Iraq and its consequences for the United Nations, the
region, and Washington’s credibility as an international standard-bearer for
human rights. If Ayoob is correct, U.S. dominance through Israeli regional
hegemony will further fuel the clash between Islamic Arabs and the Judeo-
Christian West: “In order to guarantee U.S. hegemony in the short run through
unilateral measures, the Bush administration may well have ended up damaging
the chances of prolonging America’s legitimate pre-eminence in the inter-
national system over a more extended period.”

Chantal de Jonge Oudraat, Senior Fellow at the Center for Transatlantic
Relations at the Paul H. Nitze School of Advanced International Studies of The
Johns Hopkins University and Adjunct Professor at the Edmund A. Walsh
School of Foreign Service of Georgetown University, offers an analysis of “The
future of U.S.~European relations” in Chapter 8. She begins by examining the
views of the “establishment school of thought,” which maintains that no funda-
mental problems exist in U.S.~European relations. She then scrutinizes the
“estrangement school,” of which Ayoob is an example, which contends that the
U.S. and Europe are inexorably drifting apart.

Oudraat believes that both are off the mark. Nevertheless, she sides with the
establishment school by arguing that the fundamentals of the transatlantic rela-
tionship are strong. The United States and Europe continue to share basic and
fundamental values such as democracy, free trade, and human rights. Further-
more, economic disputes between Washington and the continent are not serious
enough to threaten the fundamentals of the partnership. However, she is clear
that NATO will no longer be the centerpiece of the transatlantic security part-
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nership, but that the U.S. and Europe continue to face common extra-regional
security threats. NATO, she argues, is gradually “withering away.” Part of the
explanation undoubtedly reflects the fact that European states have a pro-
nounced aversion to the use of force “as a tool of international relations.” At the
same time, she sees Kosovo as a “watershed” in that the U.S. learned that “war
by multilateral committee is a bad idea” and that “the U.S. could do it alone.”

Generalized security threats will require capabilities that NATO does not
have. Rather than view the transatlantic partnership as we know it as either
dead or alive, Oudraat believes that U.S. and European relations will become a
web of alliances, what she calls a new “transatlantic security network.” This
network has several key defining characteristics including that ties within it will
likely be dynamic and issue-specific, and that individual states will be closely
engaged in bilateral ties to Washington. This new U.S.—Europe network will
likely cooperate with other international and multilateral organizations on sec-
urity issues alone, largely independent of other areas of transatlantic diplomacy.
Most critically for those concerned with oversight and transparency, she believes
that this new set of alliances will develop outside of public scrutiny because of
the nature of countering terrorism and WMD.

She concludes by specifying a set of conditions that would enable this new
version of a transatlantic alliance to flourish, many of which are daunting.
Included is the requirement that the U.S. and Europe “build an international
consensus regarding the basic rules that govern the network.” It was, however,
this very challenge that so quickly paralyzed the Security Council in confronting
Iraq. There 1s little evidence that such a consensus will quickly or easily emerge.
Although the form of the future network is stll to be determined, Oudraat
assures us at least that the wars on terrorism and Iraq have not totally shaken
the fundamentals of the transatlantic partnership.

Foreign policy differences between Europe and the United States go beyond
the realm of security. In Chapter 9, “Legal unilateralism,” Columbia Univer-
sity’s Professor of Law, Jos¢ Alvarez, explores the legal dimension of the U.S.
preference for unilateralism and the European penchant for multilateralism.
The Bush administration’s decision to wage war on Iraq displayed only the
most recent rift between European and U.S. visions of a global order based on
international law. The continent and the United States, Alvarez argues, “may
be growing farther apart with respect to their attitudes toward the rules and
mstitutions of public international law.” His view of legal perspectives differs
from Oudraat’s interpretation of the fundamental solidity in values on the two
sides of the Atlantic.

Notable differences in legal philosophy and commitments exist between
European and U.S. international lawyers as exemplified by wide divergences
over the legitimacy of the death penalty and the importance of ratifying and
implementing a range of international treaties. European lawyers have been
especially critical of the Bush administration’s new doctrine of pre-emptive
defense. Differences are neither incidental nor marginal to national interests
but rather have evolved into a fundamental choice because, in contrast to their
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U.S. counterparts, “Europe’s positivistic international lawyers take multi-
lateralism more seriously.” The legal obligation to cooperate is, for them,
absolutely fundamental; “their civic religion is multilateralism.”

U.S. legal thought, in comparison, turns rather to concerns about the effec-
tiveness of international legal systems, including for many the “blatant
mneffectiveness” of the U.N. Charter. “International human rights are essentially
for export” reveals an underlying belief in exceptionalism; the purpose of law is
to protect U.S. values, interests, and political order. In the process of narrowing
the relevance of international commitments, the U.S. is now seen, by many in
Europe, as fundamentally uninterested “in using the Council to define or
defend coherent international rules applicable to all.” Arab and Muslim govern-
ments, as well as European international lawyers and their governments, reach
relatively comparable conclusions from very different starting points.

Alvarez places European reactions to the U.S.’s attempt to obtain Security
Council authorization for the use of force against Iraq in this context of differ-
ing legal cultures. After the first Gulf war, the Security Council passed
Resolution 687, which stipulated boundary demarcations and imposed duties
on Iraq to destroy its weapons. In Alvarez’s view, “Resolution 687 effectively
put Iraqi sovereignty in receivership,” criminalizing the Iraqi regime along the
lines of the Treaty of Versailles. As the effectiveness of this effort came into
question during the 1990s, Europeans became increasingly uncomfortable with
the notion of collectively punishing the Iraqi people. The current Bush adminis-
tration’s enthusiasm for the logic of the “mother of all resolutions” led to calling
on the U.N. for authorization for the military invasion of Iraq in order to effect
regime change. This episode became yet another case in which the U.S. treated
the U.N. and international law “as mere politics.”

Concluding this third section, New York University’s Bruce Jones makes use
of his experience as Chief of Staff to the U.N. Special Coordinator for the
Middle East Peace Process to assess U.S. preferences for unilateral or multilat-
eral diplomacy in the region. His analysis points toward a pragmatic rather
than an ideological approach to foreign policy, thereby disagreeing with Ayoob
and, to a degree, Farer. Chapter 10, “Tactical multilateralism: U.S. foreign
policy and crisis management in the Middle East,” begins by describing factors
that remained constant throughout both the current and preceding administra-
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tions. In his view, “the record suggests a ‘tactical multilateralism’” in which
there is “use of multilateral instruments when they help achieve U.S. goals, tol-
erance of multilateral approaches where they do not impede U.S. objectives,
and avoidance of multilateral institutions when they threaten to constrain U.S.
policy.” Jones reminds us that all multilateral instruments really only “work
effectively when they balance core principles with a constructive relationship
with U.S. power.” It is therefore futile to seek ideological moorings because
foreign policy calculations are necessarily tactical and not philosophical. He
notes that “the pros or the cons of [a] policy lie not in whether the approach is
unilateral or multilateral, for the form of engagement does not particularly
shape the nature of policy.”
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Jones illustrates this view by examining the evolution of U.S. policy on the
Middle East peace process and the Arab—Israeli conflict. He documents the
Clinton administration’s approach of “engaged unilateralism,” which insisted
upon exclusive U.S. leadership of any peace initiatives at the expense of any
multilateral approach. In contrast, and distinct from the conventional wisdom,
Jones finds evidence of modest tactical multilateral engagement by the current
Bush administration, especially through the Quartet in which coordination of
efforts has relied upon the U.N., the European Union (E.U.), and Russia.

In Afghanistan, the Bush administration was able to pursue its policies,
devised to reflect its interpretation of the national interest, through multilateral
channels. By contrast, in Iraq, once it became clear that the Security Council
would not pass a resolution tailored according to U.S. specifications or on the
schedule deemed necessary, the U.S. opted to pursue its strategic objectives by
skirting the U.N. and building an ad hoc coalition. Jones points out that the rift
between the U.S. and the Security Council members who opposed approving
the war in Iraq was a “false debate.” The Bush administration’s ethical appeal
to the world organization to authorize force against Iraq in order to strengthen
the U.N. by proving its willingness to enforce resolutions was regarded by some
as disingenuous. French, German, and Russian objections were similarly con-
sidered unprincipled.

Jones concludes by examining the potential implications of U.S. policy for
the Middle East and the United Nations, which is especially pertinent in think-
ing through the implications for the “Road Map” that was finally put on the
table in late spring 2003. He disagrees with those who believe that the Security
Council has been irreparably damaged. For instance, he notes a series of actions
taken both by the Security Council, as well as by the current administration,
that have helped bridge the harsh divide that appeared in March. Nonetheless,
he believes that “there is also room for a great deal of skepticism about whether
the U.N., as currently configured, can realistically be expected to play a credi-
ble role in managing key contemporary threats to international security.” It is
with only “deep and sustained reform” that the U.N. security apparatus might
grow to have a more substantial and consistent role in restraining future wars.
Rather than ask what the impact of U.S. policy will be on the United Nations,
Jones suggests that the better question for the future of the world organization is
whether it can evolve to meaningfully adapt to the current global power
balance and to new challenges to international peace and security.

Looking toward conclusions

There are numerous issues and questions that readers should keep in mind as
they proceed through the following essays. The first concerns the relative weight
of fundamental rights. While security pressures and fears historically have often
overridden human rights, what have we learned from this most recent contest
among war, terrorism, and human rights?

The second 1s the actual trajectory in the evolution in human rights. Have
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they gradually assumed a more central role in international relations? Do
human rights constitute an enforceable diplomatic prerequisite for the legiti-
macy of any government, especially one exercising international leadership? Are
there domestic implications within the U.S. of the tension between war and
human rights?

A third issue regards the caricature that juxtaposes the extremes of a fully
multilateralist engagement versus a unilateralist posture, which may not accu-
rately describe U.S. foreign policy decisions. Even within an administration
often espousing a unilateralist approach, multilateralism may emerge as a tacti-
cal option. Under what circumstances should tactical multilateralism kick in?
Given the intensity of the commitment to sovereignty, what are the prospects
for the stability and growth of rights based on U.N. conventions and treaties?
To what extent is it realistic to expect the remaining superpower to engage in
more than tactical multilateralism?

A closely related set of issues concerns the health of intergovernmental insti-
tutions. In the post-World War II era, all presidents and their administrations
have selectively made use of alliances and intergovernmental institutions in the
pursuit of foreign policy goals. To what extent have the wars on terrorism and
Iraq damaged international organizations, most notably the United Nations?
Conversely, have these wars engendered an enthusiasm for the restructuring or
reform of multilateral instruments as a safeguard against the potential excesses
of hegemonic states?

We will return to these questions in the final chapter but readers are first
invited to appreciate the expertise and insights in the following chapters.
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Framing the debate






1 The interplay of domestic
politics, human rights, and
U.S. foreign policy

Tom . Farer

However fine a symbol of cosmopolitan sympathies they may be, human rights
are not yet connected in the U.S. electorate’s mind to a set of foreign policy
guidelines. As a symbol, therefore, they remain available for appropriation by
advocates of almost any position. The contributors to this volume share the
conviction that it is possible to anticipate, however provisionally, the human
rights consequences of today’s foreign policy projects and their associated grand
strategies. This essay is a nascent effort to clarify the substance, purposes, and
sources of the doctrines and strategies that have been competing for dominance
over U.S. foreign policy.

During the 12 years between the destruction of the Berlin Wall and the
destruction of the World Trade Center on September 11, 2001, the foreign
policy of the George H-W. Bush and Bill Clinton administrations lacked an
overriding theme, possibly because it lacked an organizing Manichaean focal
point. Themes were indeed debated by politicians and commentators, usually in
dyadic terms: unilateralism v. multilateralism, humanitarian intervention v.
national self-restraint, realism v. idealism, coercive v. persuasive diplomacy, and
the West v. the rest. There were also values like human rights and democracy
airily invoked but ambiguously and controversially expressed in the quotidian
details of policy.

September 11 and the subsequent war on terrorism provide a new, thor-
oughly Manichaean policy template with implications for domestic as well as
foreign affairs. But within that template the existing dyads and values continue
to color debate. Should we organize coalitions of the willing or act through the
United Nations? Should we ethically sanitize any government that aspires to
join the war on our side or seek ideological coherence among our allies? Should
we succor failed and failing states or simply quarantine them and deter export
of their pathologies? And what restraints should human rights impose on our
means? In short, September 11 does not absolve us from dealing with old issues.
The context has arguably changed; the traditional divisions within the commu-
nity of foreign policy analysts and practitioners have not.
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The post-Cold War debate over grand strategy

As soon as the Cold War became history, analysts, practitioners, and politicians
began debating four grand strategies.! One, often labeled “neo-isolationism,”
called for withdrawal from overseas military commitments and a corresponding
reduction in defense expenditures. Its advocates were a curiously mixed crew.
There were the libertarians, who championed a minimalist foreign policy that
would in turn help make minimalist government possible, and were confident
that two oceans, nuclear deterrence, weak neighbors, non-existent competitors
for global power, and regional balances of power outside the western hemi-
sphere made minimalism safe, indeed safer to the extent that it discouraged
U.S. involvement in other peoples’ quarrels.? Libertarians are not provincial in
their sympathies; they believe that free markets and the U.S. example make the
world a better place.

Starting with similar security premises but rather more provincial values,
basically the traditional conservative conviction that duties are owed only to
members of one’s own national tribe, the shrinking band of paleo-conservatives,
led by the perpetual presidential candidate Patrick Buchanan, arrived at roughly
the same general policy preference.® Despite its contrastingly cosmopolitan view
of human obligation and sour view of American society, so did the old left (epit-
omized by Noam Chomsky),* driven by the conviction that the structure of
social power assures that the U.S. will generally act ungenerously. Thus it joined
some odd bedfellows in urging minimal engagement with the rest of the world
albeit for the sake of the world.

Selective engagement, the second grand strategy, also had its adherents.
While they too were generally sanguine about the U.S.’s long-term security
position, they regarded regional power balancing as sufficiently problematic to
require monitoring and occasional intervention either to restore or to reinforce
local power balances in regions or sub-regions of real importance to the United
States. One advocate, the European commentator Josef Joffe, called explicitly
for a foreign policy of “offshore balancing.”

Since the importance of different regions and sub-regions is likely to vary
over time and since reasonable people can and will differ in their perceptions of
the need for U.S. intervention to prevent the emergence of regional hegemons,
selective engagement invariably slides toward the two other competitors for doc-
trinal dominance: unilateral and multilateral global engagement. Adherents of
these last two had much in common. They believed that developments world-
wide can have a serious impact on the security and welfare of the American
people and that a relatively benign global political, economic, and military envi-
ronment requires unremitting involvement. They differed, however, in at least
two respects: in the way they prioritized threats and, more importantly, in basic
ideas about remedies.

Global unilateralists, like selective engagers, emphasized classical political—
military threats, precisely those that are most amenable to mitigation by military

power, the resource that the United States possesses in singular abundance.®
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Global multilateralists, while they would not eliminate, would at least flatten the
hierarchy, thus reducing the steep distinction between threats that often yield to
coercive diplomacy and threats like pandemics, global warming, destruction of
the seas’ living resources and the rain forests, and volatility in the global economy
that are not amenable to military remediation.” Nor, of course, will they yield to
any other form of unilateral action.

There is something less here than a simple policy polarity. Specifying a pure
example of either the unilateralist or multilateralist is not easy. There is a con-
tinuum of attitudes and a tendency for policy-makers to position themselves
rhetorically near what they believe the U.S. electorate will perceive as the
center. For example, it is virtually a cliché to describe the Bush administration
as “unilateralist.” Yet when pressed on this point, senior officials reject the des-
ignation. They invoke their efforts to construct different coalitions for different
tasks.® In the war in Iraq they have been at pains to publicize the numbers of
cooperating states (including those preferring to remain anonymous) many mag-
nitudes larger than those directly engaged in the fighting.? So, they argue, they
cannot be categorized as unilateralists; they simply are not in favor of multi-
lateralism for the sake of multilateralism, as one senior official put it in a private
meeting or, in the words of another still higher official speaking semi-privately,
they are not “lowest-common-denominator” multilateralists.'?

By comparison, the Clinton administration was widely seen as distinctly multi-
lateralist. The President struggled to secure appropriations from Congress to pay
U.N. arrears. He signed global environmental agreements and the treaty estab-
lishing an International Criminal Court (ICC). And in the case of Somalia, he
antagonized conservatives by placing U.S. troops at least notionally under the
direct authority of the U.N. Secretary-General.!! Yet following the lethal firefight
in the streets of Mogadishu, Clinton authorized U.N. Ambassador Madeleine
Albright to deliver a lecture at the National War College declaring readiness to
use force without reference to or even in defiance of the world organization’s
Charter. In an address that could as easily have been written by her Reaganite
predecessor, Jeane Kirkpatrick, the future Secretary of State remarked that the
United States would approach international conflicts on “a case by case basis,
relying on diplomacy whenever possible, on force when absolutely necessary.”!2

Although the rhetoric of more-or-less liberal Democratic and of plainly
conservative Republican officials often seems indistinguishable insofar as multi-
lateralism is concerned, right-wing commentators perceive a qualitative
difference between the real attitudes of themselves and liberals of all stripes. One
way of getting at that difference is through an operationally meaningful defini-
tion of multilateralism. If it includes everything from ad hoc coalitions of the
willing—even if the will be bought or coerced—to world government, in policy
terms it means nothing. But if it attaches substantial value to the institutionaliza-
tion or the “normalization” of cooperation by means of legal rules and
intergovernmental bureaucracies, then real differences quickly emerge.'?

One good indicator of a serious commitment to multilateralism is uninten-
tionally found in Albright’s War College speech in which she proposes that the
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U.S. should use multilateral institutions only instrumentally. That proposition is
deaf to the possibility that one end might be strengthening multilateral institu-
tions precisely because they facilitate cooperation. If institutions are used only
when they abjectly serve immediate purposes, we weaken them by implicitly
announcing a lack of commitment to cooperation on any terms other than our
own. Who needs institutions if our intention is to determine our ends and
means independently and then bludgeon others to help shoulder the costs? The
test of a serious commitment to multilateralism is willingness to discuss ends and
means and to modify them in order to foster cooperation not only in the instant
case, but in a multitude of others that will eventually reach the policy agenda.

Unilateralism in historical context

Throughout the Cold War era, a defining characteristic of the right wing in
U.S. politics has been hostility to international organizations and the integrally
related encumbrance of international law. To the extreme right, international
organizations were part of a left-wing if not fully communistic threat to U.S.
sovereignty and culture. In recent years the basic hostility, particularly to inter-
national institutions but also to international law in its current form, has
emerged from provincial fortresses into segments of polite society, acquiring on
the way the sophisticated accent of high-gloss policy journals'* and the leading
business newspaper.'> Of course, unease about foreign entanglement has a ven-
erable historical pedigree, extending back to the generation of the Founding
Fathers.!® Reluctance to take sides in the clashes of the Europeans did not,
however, coincide with hostility to international law. After all, the nineteenth-
century legal order, premised on the equal right of states large and small to
govern their internal affairs, to use oceanic trade routes on the same terms, and
to be neutral in relation to the conflicts of third parties, was peculiarly beneficial
to weak states. In order to defend its self-perceived rights under international
law the new country even fought against Great Britain in the War of 1812.

The sense that legal restraints on the use of national power served national
interests did not expire when the U.S. itself joined the club of the powerful at
the end of the nineteenth century. On the contrary, the then small foreign
policy establishment, manned largely by East Coast bankers and lawyers,
became leading advocates of legal restraints on the use of force, clashing fiercely
with their German counterparts at The Hague Peace Conferences of 1897 and
1904.!7 Charles Evans Hughes, a Republican and a conservative in the idiom of
the time, spearheaded the U.S. effort. While Senator Henry Cabot Lodge
played the leading role in blocking U.S. participation in the League of Nations
after World War I, overall foreign policy elites sustained the turn-of-the-century
commitment to international law during the interwar period.'® The U.S. promi-
nently backed and signed the Naval Limitation Treaty and the Kellogg—Briand
Pact ostensibly outlawing war for purposes other than self-defense, a restraint
that went well beyond the language in the League of Nations Covenant.'?

This tradition of upper-class commitment to international law as a vehicle for
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advancing national interests reached its apogee during and immediately following
World War II with the drafting and ratification of the U.N. Charter, the creation
of the Bretton Woods institutions, and the adoption of the Universal Declaration
of Human Rights.?’ Nor did it end there. In 1956, when France and the United
Kingdom colluded with Israel to invade Egypt, it was the Republican administra-
tion of Dwight D. Eisenhower that used the Security Council to declare that,
whatever their grievances, the invaders could not seek amelioration through acts
of violence incompatible with the Charter of the United Nations.?!

But even as this was occurring, the split within the Republican Party that
would ultimately help restructure the U.S. foreign policy elite was already
apparent.?? Passage of the Republican scepter from Eisenhower to Richard
Nixon signaled the beginning of the end of the eastern elite’s domination of the
Republican Party and American foreign policy. Richard Nixon, who had made
his political ascent first by accusing his opponents of ties to international com-
munism and then by leading the Congressional inquiry that would culminate in
the perjury conviction of Alger Hiss, opened the party to southerners who had
abandoned the Democratic Party when, during Harry Truman’s presidency, it
had abandoned its tolerance of racial autocracy south of the Mason—Dixon line.
In the name of local rights against federal power and of freedom from regula-
tion, Nixon made the Party of Lincoln relatively comfortable for bigots
although he did not attempt to roll back the gains of black Americans.?® In a
Republican Party increasingly tilting to the culture and society of the south, the
southwest, and the Rocky Mountains, Faulkner’s Mississippi Snopes met their
Orange County counterparts and found common cause.?*

Nixon, not unlike Lyndon Johnson, presided over the transition from an
eastern-based elite to southern and western populism in league, however uncon-
sciously, with corporate power.?> But, whatever the cultural emanations and
rhetoric, his generally centrist domestic policies and on the whole cautious
foreign ones were much more in line with those of northeast Republicanism
than the preferences of the right-wing populist forces who were assuming
control of the party’s base. They had signaled their power in 1964 with Barry
Goldwater. Nixon could express their resentments in his self and his language,
but not in his policies. For the complete package, or at least what seemed to be
the complete package, they had to await Ronald Reagan with his “welfare
queens” and “evil empires” and calls for victory in the Cold War in place of the
Nixon—Ford—Kissinger experiments with détente.? George H.W. Bush was a
compromise, the Brahmin gone but not bred south. The grass roots would have
to wait for the son who, in migrating with his family to the new heartland of
Lincoln’s party, had found God and a local culture consistent with what appears
to be his personal one.

Right-wing populism and U.S. foreign policy

As competitive symbols, “multilateralism” and “unilateralism” connote more
than disagreement about the instrumental value to the national interest of
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intergovernmental institutions and international law. They suggest the collision
of identities and deep cultural attitudes about the use of force, the extent of
individual and collective moral responsibilities, the limits of tolerance and the
hierarchy of virtue, and faith versus reason. They stand on opposite sides of the
abyss that separates fundamentalist from cosmopolitan Protestantism.?’

Populism is a movement that seeks to mobilize masses among the middle-
and lower-middle income peoples.?? Left populism mobilizes largely on the
basis of class resentments stemming from a material inequality. Right populism
emphasizes cultural or racial resentments. However, the two can merge where a
minority enjoys disproportionate affluence or where a segment of the upper
class can be identified with the rebellious struggles of a traditionally despised
minority. As the experience of European fascism suggests, right-wing populism
normally becomes powerful only when its entrepreneurs can form a strategic
alliance with portions of the upper classes, a scenario familiar to every student
of Adolf Hitler’s rise to power.?

We do not, however, need to look abroad. A coalition of the black and white
poor at the turn of the twentieth century would have overthrown the system of
upper-class rule and working-class poverty. If at that point federal power had
been deployed to enforce the black population’s constitutional right to vote,
such a coalition might have coalesced. Instead, political entrepreneurs in most
states mobilized white voters in defense of racial hierarchy and the status quo.*’

Obviously the uses and character of right-wing populism evolved, so that in
the second half of the twentieth century it was far more complex than it had
been in the south at the turn of that century. But it retains its inherent character
in domestic politics as a political strategy to bond people of modest means with
very rich people and corporate managers who, by virtue of possessing great eco-
nomic power, have material interests that conflict with those of their lower-class
partners. There needs to be a cultural bond, an “other” or “others” against
whom to relate. In an earlier era, African-Americans and Jews were prominent
among the perceived “others.”®! The former still play that role to varying
degrees in some parts of the country, although in others they have been largely,
if not entirely, phased out. The latter have been almost uniformly released from
the realm of the “other” and admitted wholesale to the imagined community of
true Americans. If “Jewish bankers” no longer serve as “the other” in the nega-
tive pantheon of populism, who has replaced them?

The new “other” has less well-defined features. It is all those who do not
respect the national tradition of virile religiosity, who have pushed prayer from
the public schools and replaced it with sex education, who sully the immaculate
view of U.S. history, who take notice of slums in the City on the Hill, who
would take from ordinary citizens their right to bear arms and to dispense Old
Testament justice in the form of capital punishment, and who question the
proposition that success is a function of virtue not luck.

The “other” 1s liberal, urbane, financially comfortable, cosmopolitan, secular,
and unpatriotic in the sense of being unappreciative of the splendid singularity
of America, uneasy with the rituals of patriotism, ready to expend national trea-
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sure on behalf of obscure peoples in remote places, and eager to subject national
sovereignty to rules made by and institutions run by other peoples, including
enemies of the U.S. way of life.*? Coincidentally, he or she worries about
inequality in income and wealth and does not believe that markets are self-
policing or can produce all necessary public goods.*?

Like many caricatures, this clustering and generalizing of characteristics is
not wholly unconnected to reality. People who worry about inequality and the
environment, who believe in the careful monitoring of private markets by public
mstitutions, who favor restricting matters of faith largely to the private sphere,
and who find much to condemn in U.S. history tend also to be the people who
favor multilateralism. And they are the people who tend to staff and support the
principal human rights nongovernmental organizations (NGOs) and to pressure
the U.S. government to use statecraft in defense of human rights around the
globe.?*

The majority resides at multiple points on a continuum between irreducible
hostility to every restraint on U.S. power and theological support for the U.N.
and the values in its Charter. Otherwise, the national Democratic Party would
not have won an election in the last 50 years, or it would be entirely indistin-
guishable in its platform from the Republicans. Since the 1970s, polling data
has regularly provided evidence of a large majority sympathetic to U.S. partici-
pation in the U.N. and at least a mild multilateralist orientation.*> But public
opinion is volatile. For months prior to the invasion of Iraq, a majority of
Americans favored war only with U.N. approval.®® By the eve of the invasion,
the majority endorsed invasion irrespective of a legitimizing resolution.*’

In a political system with multiple points for the insertion of influence, where
money is trumps and legislative power widely dispersed, impassioned minorities
can often defeat a diffuse majority’s mild policy preferences. To understand how
the character of domestic politics can influence the outcome of policy conflicts
within the foreign policy elite over multilateral versus unilateral engagement,
one therefore needs to recognize the political importance of the minority that
understands itself as the conservators of traditional values and the opposite of
the cosmopolitan “other.” It is naturally sympathetic to foreign policy argu-
ments couched in Manichaean terms, dismissive of the views of other countries,
and in favor of coercive diplomacy.?® It is, however, important to recall that
those who form the populist right wing have not traditionally favored overseas
adventures. Like the majority of Americans in the 1930s, they could not be
aroused to support preventive action against Hitler or the Japanese untl the
attack on Pearl Harbor and Germany’s ensuing declaration of war.?® Certainly
in the past their instincts and general convictions would seem to have placed
them in the paleo-conservative more than the global engagers’ camp.

There 1s a second caveat when trying to assess the domestic political arena in
which advocates of multilateral policies compete with unilateralists. Some of the
convictions that resonate powerfully with the populist right also engage more
cosmopolitan types. The “City on the Hill” is an image that precedes by two
centuries the country’s founding and has never been restricted to provincial
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constituencies.’” Many Americans far removed from the Moral Majority also
are receptive to the view that there are evil people who understand only the
language of force and who mean to do us harm for crimes of which we are
innocent or for acts which in our judgment are not crimes at all.

Certain enduring features of our history and society help to illuminate the
struggle between elites over how the United States should engage globally. One
1s religiosity. Periodic surveys of the intensity of religious sentiment in the main
industrial democracies reveal a continuum, with the U.S. almost alone at one
end and Japan at the other with European states much closer to Japan.*!
Intense monotheistic religious beliefs predispose adherents to see the world in
stark Manichaean terms. The Calvinist version of Christianity, the country’s
dominant monotheism, which deeply insinuated itself into U.S. culture at the
very outset of our national adventure, predisposes adherents to see success,
national as well as personal, as a sign of divine will.*?

A second key background feature is the failure of the working and intellec-
tual classes to bond ideologically.*® Christian democracy, with its natural
cosmopolitanism and communitarianism, as well as its emphasis on responsibil-
ity of the successful for the poor of the community, also failed to take root here.
The language of reform has been liberalism with its emphasis on restraining
power for the benefit of the striving meritorious individual.

The third background feature, the constitutional culture, reinforces a cultural
emphasis on the individual’s rights and a suspicion of governmental power except
where it is employed in the name of national security against other, less morally
inspired communities.** The constitutional culture has provided a core sense of
national identity just as intense, and hence potent, as the sense of being a blood
community, literally an extended family, which is characteristic of strongly
nationalistic states.

A fourth background feature, intimately connected to the ones enumerated,
1s the ideological supremacy of laissez-faire capitalism. The mental soil of the
U.S. is far more receptive than its European counterpart to a politics of either
isolation or episodic self-assertion in foreign policy and acquisitive individualism
in the domestic realm. At the same time, the U.S. is less receptive to a cos-
mopolitan foreign policy and a domestic one that champions greater equality of
results or special benefits for historically disadvantaged groups.*> In politics,
therefore, liberal cosmopolitans swim a bit against the tide, and their projects
are in general limited by a need to use the dominant discourse to overcome cul-
tural resistance.

This account of the cultural and ideological background of contemporary
U.S. politics simplifies a more complex or ambiguous reality, certainly in com-
parison with Europe before World War II. Prewar European conservatism, at
least on the continent, was hierarchical in its view of the good society, qualified
in its commitment to majority rule, and racially and ethnically intolerant.*® Tt
valued faith and tradition over utilitarian reason and extolled the interests of the
state in foreign policy, regarding war, therefore, as an inevitable instrument of
statecraft, and imperialism as the natural condition of the world."” Whatever
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their differences, reformist liberals and social democrats were largely united in
rejecting everything that conservatives affirmed. In the wake of World War II,
the right cut loose from its ideological moorings and moved toward the center
where it now encounters a left with whom it largely shares a rational, secular,
cosmopolitan, and moderately communitarian outlook.*®

Since the defeat of the South in the Civil War, the division between left and
right never has had the same clarity in the U.S. that marked prewar Europe.
Liberal individualism has been the principal normative idiom of the political
leaders of both major parties.*” Fach has evoked utilitarian instrumentalism to
defend its favored domestic policies and has defended foreign policy with a mix
of idealism and national self-interest. To be sure, the wealthy did in general resist
virulently the effort to soften the rough edges of corporate capitalism and to
provide a modest amount of income security for the white working class.”® But
when, after 20 years of Democratic rule, the Republicans again captured the
White House in 1952, the party made its peace with the regulatory and social
security structures erected during the era of reform. And so on the eve of war in
Vietnam, sociologist Daniel Bell pointed to the end of ideological conflict in the
U.S. and the Western world more generally.”! What remained were technocratic
differences of opinion over incremental adjustments in a consensus-based, mod-
erately regulated capitalist economy.

But that view was a bit myopic. A convergence took place within the politi-
cal, social, and economic elite and in presidential behavior, since presidents had
to appeal to and at least appear to come from the broad centrist majority. But
Bell saw fuzzily, if at all, the half-slumbering conservative minority and the sub-
stratum of conservative feeling that had varying degrees of resonance in the
wider electorate. This view ignored power sources that could be activated by
contingent events and tectonic adjustments in social and economic conditions
and then employed by ambitious political entrepreneurs in the name of defend-
ing authentic U.S. values against the “other.” Vietnam was the main event, a
war not of destiny but of choice. The accelerating struggle for African-American
civil rights had more the character of a tectonic adjustment to accelerating pres-
sure in deep societal structures.

The coincidence of a sanguinary war of choice and a predestined struggle by
a substantial minority to complete its emancipation helped precipitate a decade
of disorder and polarization. They were not, however, the only factors at work.
Economic growth and changes in the location and composition of industrial
and commercial activity and corresponding changes in transportation networks
and planning policies were driving internal migration from small rural commu-
nities to sprawling suburbs. Hence people with traditional religious and moral
views and uncomplicated iconographic appreciation of the U.S. past encoun-
tered public-school systems staffed on the whole by persons with more secular,
morally permissive, and iconoclastic world views.”?> Decisions of the federal
courts 1n favor of strict separation of church and state in education, as in the
public sector more generally, also were disturbing.>®

The long-growing strength of secular and utilitarian views in the broader
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soclety and a coincident relaxation of traditional moral perspectives undoubt-
edly were accelerated by the breakup of traditional families and communities
and the vast expansion of higher education after World War II. The Supreme
Court’s decision in Rowe v. Wade and the gradual extension of the civil rights
movement to include homosexuals further aggravated the traditionalists’ sense
of being under siege.

Meanwhile, parts of the population with relatively more relaxed views about
morality and culture had their own sources of angst. One was the disorder in
the universities that occasionally spread into the streets with its quasi-
revolutionary rhetoric. A second was the integration of public schools. And a
third was the spread of violent crime beyond its traditional locus in the precincts
of the poor.

The rise of neo-conservatism

The wider electorate sets limits to and is arguably the ultimate arbiter of dis-
putes among insiders over foreign policy issues, but it does not define them. In
all countries that 1s the work of a relative few. And while—at least in a demo-
cratic country—that few has a more or less vital connection to the wider society,
elites have their own histories.

In the face of the near-insurrectionist style of some student protests and the
rise and spread of anomic social violence, the bulk of the intellectual class
remained liberal-to-social democratic in its politics. But under the flag of “neo-
conservatism,” a minority seceded.’* They were alienated by what struck them
as an acute threat to traditional liberal politics—incrementalism, compromise,
and technocratic reform. A credible if wildly exaggerated assault on liberal
values traditionally construed was not, however, the only factor encouraging
ideological secession from the main body of the intellectual class. Within that
class there were fault lines dating from the early Cold War. For most of the
century intellectuals had had a distinctly leftist tilt in comparison to the rest of
U.S. society.”® By the 1960s, however, the affluence and individual freedom
manifest in the developed capitalist states in contrast to the disjunction between
Marxist visions and reality in the Soviet Union had persuaded many intellectu-
als that the Soviet dystopia stemmed not from the peculiarities of Russian
history or the accident of bad leaders but rather from the very nature of the
sociopolitical model implicit in Marxism and actualized in the Leninism prac-
ticed by states.?®

What followed among that cluster of leftists moving right was a correspond-
ing embrace of capitalist development and generalized hostility not only to
Marxist regimes but to movements that identified themselves as Marxist in their
inspiration, or advocated a state-dominated economy, or received assistance
from Marxist regimes. They became, in short, enemies of revolutionary move-
ments in principle, as most famously articulated by Jeane Kirkpatrick.”’
Revolutionary regimes were totalitarian in principle and thus could not evolve
in a democratic direction, while authoritarian governments of the right did have
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a democratic potential. By contrast, the bulk of liberal-to-leftist intellectuals felt
that in developing countries with extreme and embedded inequalities sustained
by remorseless repression, virtually any movement that challenged the status
quo was worthy of conditional encouragement. Moreover, the popular mobi-
lization encouraged by revolutionary movements and, following their victory, a
radical change in property relationships carried out by a strong state were nec-
essary preconditions for the evolution of freer and fairer societies.

Ethnic identities and interests also played a role in the emergence of neo-
conservatism, helping to crystallize divisions over foreign and domestic policy.
Americans of Jewish extraction had played (as they continue to play) a promi-
nent role in every dimension of the country’s intellectual and artistic life and
also in the struggle for civil rights and civil liberties. In domestic conflicts, Jews
and African-Americans were the main elements of the coalition battling to com-
plete the emancipation announced almost a century earlier, and provided many
of its leaders.”® Civil rights legislation had demolished the formal and also the
most palpable de facto barriers to upward social movement. The victory of the
civil rights coalition opened doors through which the talented and well-
prepared could pass. That high percentage of the Jewish minority that was
university educated or already in the middle-to-upper classes surged through.
African-American university graduates also benefited, but a large number could
not get through the newly opened doors or could do so only with some form of
assistance.’ For many, poverty replaced race as the principal barrier to social
mobility.

One result for relations between Jews and African-Americans was erosion of
the common interests which, along with liberal values, had bonded their coali-
tion. Many African-American leaders, accurately invoking a historical
experience comparable in its trauma only to that of Native Americans, began
calling for affirmative action by the state and by large private entities like cor-
porations and universities to shrink the existing barriers and to compensate for
the traumatic legacy.®® Affirmative action could take quite a variety of forms
but, to the extent that it was construed to mean race-based preferential access
to jobs and opportunities like seats in selective universities or positions in public
service and the professions, it jammed up against the interests of those ethnic
groups, like Jews, who had broken discriminatory barriers in part by excelling
in the tests of merit devised by the old White Anglo-Saxon Protestant (WASP)
majority. Despite this emerging conflict, many Jewish intellectuals supported
affirmative action. But for some among them, it contributed to the confluence
of events and issues pushing them to the right.%!

Perhaps hastening that move was a coincident movement within a part of
the African-American community of what is sometimes called “nationalism,” a
felt need to assert a distinctive identity and to build ethnically homogeneous
social and political action organizations. At one point, a small minority within
one of the established civil rights organizations—the Student Nonviolence
Coordination Committee (SNCC)—even considered the exclusion of whites,
which to a considerable extent meant excluding Jews.%? For some Jews who had
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seen themselves as champions of black interests, the increased edginess in rela-
tions between the two groups and more generally between black and white
liberals was disillusioning.5®

Two other developments encouraged the rightward float of a portion of the
Jewish intelligentsia. One was increasing friction between the communities at
their socioeconomic bases.®* The second was growing identification of the
African-American intelligentsia with the views and interests of the Third World,
particularly with respect to the issue of “national liberation” for the peoples who
had been colonized.% By the 1970s most colonial territories had become sover-
eign states and U.N. members. The refusal by the U.S. and a number of its
European allies to reduce their economic relations with South Africa, and a
U.S. style of diplomacy that seemed dismissive of the Third World generally,®
led to polarization at the world organization.

One notorious outcome was 1975 General Assembly Resolution 3379 equat-
ing Zionism with racism. U.S. Permanent Representative Patrick Moynihan
voiced the outrage of the U.S. Jewish community (and, to be sure, many
others)®” and committed himself to confronting the Third World on this and
every other issue construed as inimical to U.S. interests and values, a position
that added to the polarization at the U.N. and would later help catapult him
into the Senate.®®

Hostility by the Third World majority in the General Assembly to Israeli
policy or, as many saw it, to Israel itself and to U.S. interests and values more
generally induced a reciprocal hostility toward the U.N. that spread beyond the
confines of the far right. It became one of the distinguishing features of neo-
conservatives and further distanced them from African-American leaders.®” The
latter did not endorse the Zionism-as-racism position, but at least some could
not help feeling a certain sense of identity with Palestinians living without polit-
ical rights and without even well-protected civil rights in the territories occupied
by Israel in 1967.7° They naturally sympathized with whomever sought to over-
turn white racist rule in South Africa, and felt some affinity with those
demanding a fairer economic deal for poor countries and some form of redress
for past exploitation.”! A General Assembly in which African states formed the
largest bloc meant that the African-American intelligentsia could not in general
share the hostility toward the U.N. present among their conservative Jewish
counterparts, particularly among those moving right for other reasons as well.

In addition, there were two other exacerbating factors specifically related to
events in the Middle East. One stemmed from choices Israel made following its
victory in the 1967 war. The government took the fateful decision to annex east
Jerusalem, the Gaza Strip and the West Bank as well as to suppress political
activities in other territories and to begin planting Jewish settlements in them.”?
The seemingly permanent denial of political and many civil rights to the popu-
lation of these territories was so in conflict with liberal democratic values that it
was bound to threaten the hitherto broad base of support for Israel among
liberal elites in the West.

The 1973 war also helped, however indirectly, to shape the neo-conservative
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project. After the easy triumph of 1967, the early days of the 1973 war were
frightening as Israeli forces suffered serious casualties and ultimately needed
rapid resupply from the United States. Although the war ended in another
defeat for the Arabs, it restored the sense of vulnerability that the triumph of
1967 had sharply reduced. In addition, the unprecedented show of Arab unity
in withholding o1l from the market, not solely to benefit oil-producing states but
also to advance political ends, conveyed a message of Israeli and Western vul-
nerability. Was there not a danger of Western countries forcing Israel to
accommodate Arab demands, if the backing for Israel was only sentimental or
moral? However, if Israel could appear as a strategic partner, a protector of
Western or at least U.S. interests in the Middle East, Israel would be safer. Is it
merely coincidental that emphasis on Israel’s strategic value and disparagement
of Arab regimes is a prominent feature of the neo-conservative canon?

Traditional conservative realists and neo-
conservatives: conflict and reconciliation

Henry Kissinger and James Baker—foreign policy stalwarts in the administra-
tions of Richard Nixon, Gerald Ford, Ronald Reagan, and George H.W. Bush
—epitomize the realist conservative. For them, the purpose of statecraft is to
advance U.S. power and protect material interests in a dangerously competitive
and structurally anarchic world; the promotion of democracy and the defense of
human rights is incidental.”® One result of this world view is a readiness to strike
deals with regimes seemingly of any ideological stripe or level of brutality in the
treatment of their own people so long as those deals appear to advance national
interests. Another is a certain measure of restraint in the exercise of power
because the United States should not slay dragons that have no capacity or
incentive to threaten either the country or its allies.”*

Jeane Kirkpatrick, Ronald Reagan’s first Ambassador to the United Nations,
and Elliot Abrams, who became Assistant Secretary of State for human rights
and humanitarian affairs early in the Reagan administration, epitomize the
foreign policy views of neo-conservatives. For them, the realpolitik statecraft of
Kissinger and Baker is too limited in its goals and too restrained in its means.
The United States, for them, is not simply a great power but also a cluster of
ideals. And by a marvelous, even divine, coincidence, pursuit of those ideals can
only enhance the country’s power, wealth, and security. In praising Reagan as
the defender of liberal values, Kirkpatrick enunciated the core vision of the neo-
conservative.”>

“Liberal” was not, however, a description that Reagan’s first Secretary of
State, General Alexander Haig, would have welcomed. Underscoring the differ-
ences between the defeated Democratic administration of Jimmy Carter and
Reagan’s, Haig announced that human rights was off the agenda.’® Suiting
deed to word, he purged from the diplomatic corps those ambassadors most
closely identified with Carter’s human rights policies.

This remained the declared position of the administration until, still early in
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his first term, President Reagan accepted Secretary of State Haig’s resignation.
Shortly thereafter, Elliot Abrams became Assistant Secretary. His accession
roughly coincided with a sea change in administration rhetoric. Until Haig left,
there was dissonance between the Reaganite characterization of the relationship
with the Soviet Union—a struggle between the free world and the “evil
empire”—and hostility to Carter’s human rights legacy. After Haig, the rhetoric
segued into harmony by equating the defense of human rights with the promo-
tion of democracy defined narrowly in terms of elections that were not grossly
fraudulent.”” This was a conspicuous departure from Carter administration
policy that had been deeply concerned with torture and summary execution in
the Third World even when perpetrated by such dependable U.S. clients as
right-wing military governments in Latin America.”®

The post-Haig State Department responded by minimizing, denying, or
rationalizing delinquencies and urging elections while opposing negotiated
power-sharing arrangements in cases where massive human rights violations
were entangled with civil wars between military governments and left-wing
guerrillas.”? Thus policy incorporated the view announced by Kirkpatrick
before the administration assumed office, namely a categorical hostility to
regimes and movements of the left.

After Haig’s departure, latent tensions between realists and neo-conservatives
rarely surfaced conspicuously. Whatever the differences in motives—between
the conservative aim of maintaining unchallenged U.S. hegemony in the
western hemisphere and the additional neo-conservative one of maintaining ide-
ological purity by pulverizing left-wing authoritarian regimes—both supported
ruthless right-wing regimes in El Salvador and Guatemala and efforts to over-
throw a leftist one in Nicaragua. Conflicts over relations with Moscow lost their
edge once Mikhail Gorbachev assumed office and initiated multi-faceted poli-
cies that would, with astonishing speed, liquidate Moscow’s empire and then the
Soviet Union itself. But once George H.W. Bush took office and put James
Baker in charge of foreign policy, discord re-emerged, particularly over the
failure to use the occasion of the first Gulf war to eliminate Saddam Hussein
and to engineer a viable settlement of the Arab—Israeli dispute.?® Modest pres-
sure on Israel for concessions to Palestinian nationalism, including for the first
time in years a hint of material sanctions, evoked a furious assault from neo-
conservatives even to the point of implying that Baker was a hidden
anti-Semite.®!

Beyond factional conflict over particular issues lay the broader difference of
world views. In a seminal statement of neo-conservative goals for the post-Cold
War era, Charles Krauthammer caught the policy community’s eye with an
article calling for full exploitation of the “unipolar moment.”®? Concretely the
U.S. was to employ its unrivaled power to shape a world reflective of American
values, elected governments, and free markets. Neither the cautious democracy-
promoting efforts of realists nor their strategy of positive engagement with the
nominally communist regime in China came close to satisfying this vision. And
so the neo-conservatives noisily nursed their dissatisfactions, seemingly as dis-
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appointed as right-wing Christian groups with an administration so plainly
indifferent to the excited ambitions and cultural sensibilities of both factions.®?

Whatever their sour disappointment with the first President Bush, it was as
nothing to the fury and contempt evoked by William Jefferson Clinton, the
incarnation of the detested countercultural life-style, and his First Lady, a femi-
nist icon. Hardly friends of Clinton’s easy virtue and broad tolerance, the
neo-conservatives were even more enraged by the dissipation of U.S. oppor-
tunity and power. Realist conservatives could make common cause with
neo-conservatives and the religious right, their sometime allies in the broad
conservative coalition, because they disliked Clinton’s stance on humanitarian
intervention and state-building.

To the limited extent that the 2000 presidential campaign debates engaged
foreign policy, George W. Bush sounded the themes of the realists. On his
watch, U.S. troops would be used as soldiers, not as humanitarian hand-
holders.?* He would not waste the U.S.’s human and material resources on
errant adventures in nation-building or to rescue feckless peoples. Asked what
he would have done had he been faced with the Rwandan genocide, he replied
that he would have encouraged U.N. action but not sent U.S. troops.?> Presum-
ably to propitiate the Jesse Helms wing of his own party, he also criticized
placing American forces under U.N. command, as had happened briefly in
Somalia, a position Clinton himself seemed to have adopted after October
1993.8% Beyond that, Bush actually mirrored Clinton by deploring his father’s
accommodationist behavior toward China and intimated that he would shift to
a much cooler tone.?” In brief, nothing in the rhetoric of George W. Bush’s
campaign or in his selection of two apparently realist conservatives, Colin
Powell and Condoleezza Rice, to be his top foreign policy advisers augured a
major change in foreign policy. Stll, given the number of neo-conservatives
who were slated for important posts, the role of the Christian right (now in close
alliance with the neo-conservatives), the volatility of the Middle East, and the
existence of Al Qaeda with its expressed determination to drive the U.S. out of
the Middle East, it would not have taken clairvoyance to imagine circumstances
that would open the door for a quite dramatic policy departure.

From the inauguration in January 2001 until September 11, 2001, the Bush
administration complied roughly with the expectations that the President had
cultivated while he was a candidate. Even his curt dismissals of U.S. participa-
tion in international treaty regimes like Kyoto, the ICC, and the supplemental
enforcement protocol to the Biological Weapons Convention were hardly at
odds with his general approach to national security policy. Then the attacks on
the World Trade Center and the Pentagon opened a world of risk previously
envisioned only by some of the national security cognoscenti. Neo-conservatives
alone had a grand strategy of response, one that in its very ambition and vision
corresponded to the shock and fury of the U.S. public and to its congenital
sense that wars should end in glorious, transformative victory.
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The neo-conservative project

Hegemony, as neo-conservatives argued in the 1990s, is not the mere possession
of dominating power, but also the will to use it on behalf of a coherent project.
In the Clinton years, hegemony was only latent. The catastrophe of September
2001 created the circumstances in which it could be made real.

Although there is not a single comprehensive statement of the neo-
conservative project and its premises, out of the particular policies advocated by
its high priests and house organs, as well as the thicket of argument surrounding
them, project and premises materialize.®® Having won the Third World War,
conventionally called the “Cold War” although it had many hot incidents, we
are now by dint of circumstance launched into a fourth. Like the second and
third ones, it stems from a conflict of values and not of mere interests. It is a
war between believers in free peoples and markets, on the one hand, and infi-
dels, on the other; it is a war between democratic capitalism and its enemies.
The former is expanding, not at the end of a bayonet but in response to the
desire of people everywhere to receive it or at least its blessings. It expands, in
other words, by pull and not push. And that expansion is coterminous with the
expansion of individual freedom.

The expansion coincidentally threatens, where it does not immediately
demolish, the practices, beliefs, and institutions that thrive only where freedom
1s alien and can be made to remain so. As the financial and cultural base of the
expansion (sometimes labeled “globalization”), the U.S. is the inevitable target
for all those who, being threatened, resist. And since globalization is not a
public policy but the summation of millions of private initiatives, the U.S. gov-
ernment cannot erase the bull’s-eye from the nation’s flank by any policy other
than attempting to remake the country in the image of its enemies, a closed
society. For political reasons, the government could not do that; for moral ones,
it should not try even if the political obstacles were to diminish.

So war 1s our fate. A conventional war would be a minor affair for a country
with such military power. But in the epoch of globalization, we must contend
with asymmetrical war. Since the enemies of the open society cannot stand up
to our armies, they turn to such soft targets as civilians and the infrastructure
that supports them. Here our enemies find vast vulnerabilities springing from
the very nature of our open society and the delicate systems of communication
and movement and energy generation that sustain quotidian life. The destruc-
tion of the World Trade Center illustrated the lethal potential of asymmetrical
war even when waged without benefit of weapons of mass destruction. With
unconventional weapons in the mix, images of unspeakable catastrophe are
summoned.

As the U.S. is the center of expanding liberal capitalist democracy, the
Islamic world, particularly its Arab sector, is the center of violent opposition
precisely because the dynamism, pluralism, and instrumental rationalism of
liberal capitalism challenge deeply rooted social arrangements. And this chal-
lenge occurs against a backdrop of nearly a millennium of armed conflict
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between the West and the various Islamic polities on the southern side of the
Mediterranean and, in recent centuries, a succession of devastating military
defeats and political humiliations for the latter. Added to this dangerous mix is a
strain of sacrificial violence in contemporary, if not original, Islamic thought
which leads to the suicide bomber.

What, then, is to be done? A first step is to seek out and destroy immediate
threats and demonstrate that U.S. power is now driven by an implacable will
and a universal capacity to revenge every injury by inflicting greater ones. Being
hated is not good; being hated without being at the same time feared 1s far
worse. In destroying the Taliban regime and killing or incarcerating various Al
Qaeda members, the first step was taken. Going after Saddam Hussein also has
had demonstrative value. For the Taliban were barely a regime, virtually unrec-
ognized and not fully in control of the country they misruled. Destroying the
long-established regime in Baghdad, one not credibly connected to Septem-
ber 11, was a dramatic expansion of the anti-terrorist project, calculated to be a
qualitatively more potent demonstration of Washington’s will and power.

If one is to take neo-conservatives at their word, however, the overthrow of
Saddam Hussein also created the conditions for installing a capitalist democracy
in the once most formidable and technologically advanced country in the Arab
world.?? This too would be done in part for its hopefully contagious effects on
the surrounding Arab states. This hope flows from a key, if not always clearly
declared, premise of neo-conservative grand strategy: given the opportunity,
ordinary people will prove to be Homo economicus, rational maximizers of their
material well-being. To serve its interests and theirs, the United States should
provide the opportunity, as it provides the quintessential model: strict limits on
state power, the rule of law including transparency of the public realm, an inde-
pendent judiciary, extensive rights to private property associated with
constitutional limits on the confiscatory power of the state, and free elections to
sustain the rest.

The individual, being protected from depredations of the state, is thereby lib-
erated to pursue material well-being. The ethic of consumption will trump all
other ends. An electorate of economic strivers will disown projects that con-
script their wealth; they will find dignity and meaning in the struggle to produce
and sufficient pleasure in the satisfaction of their appetites. That is why liberal
democracies do not war with each other. To be sure, fanatics immune to the
ethic of material consumption will not altogether disappear. But they will no
longer be able to multiply themselves so easily. And liberal democratic govern-
ments, driven by the coercive power of elections to mirror the interests of their
electors, will cooperate with the U.S. to extirpate fanatics.

Neo-conservatives do not rely exclusively on a contagion of democracy
springing from the demonstration factor of Iraq. The evidence of freedom,
peace, and affluence in Iraq will weaken from within the stagnant autocracies of
surrounding Arab states like Syria and Saudi Arabia. Meanwhile the U.S., with
as many of its industrialized allies as it can muster, will encourage them with
positive and negative incentives to manage a transition to open societies for the
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benefit of the Arab people in general and for ours. And for Israel’s too because
citizens of open societies will no longer have grounds to rage at their fate—rage
which today’s Arab governments deflect to Israel first and then to the United
States.”

After September 11’s demonstration of U.S. vulnerability to asymmetrical
warfare, this vision, to the extent that it is credible, could draw support from
traditional conservatives concerned primarily with maximizing the country’s
security and wealth, as well as those who a priori equate U.S. and Israeli security
interests. Should it not appeal as well to human rights activists and to the wider
universe of liberals and social democrats? Can one believe in the universality of
human rights and not embrace a strategy that purports to merge realism and
idealism in the cause of freedom? Apparently so. Most of the established organs
and prominent advocates of liberalism and social democracy and most of the
leading figures and institutions in the international human rights world have
reacted along a spectrum ranging from intense skepticism through selective crit-
icism to comprehensive hostility toward the Bush administration’s grand
stmtegy.91

Grounds for doubt: a human rights perspective

Is the skepticism a merely visceral response to the conservative messenger? Or
are there reasoned grounds, rooted in liberal values and the deep essence of
human rights, for rejecting this message? Actually, taking the messenger’s iden-
tity into account is entirely reasonable, part of the seasoned wisdom of everyday
life. We do not entrust things that we value except to persons who have created
grounds for trust. And there are essentially two reasons why we trust people.
One is that they have a record of fulfilling their commitments, and the other is
that we have common values. The latter is particularly important when the
mission we are called upon to entrust to the messenger has as its very purpose
the advancement of our values.

If our end is the broader realization of human rights, there are substantial
reasons to distrust the right-wing executors of contemporary foreign policy. The
first 1s that they are what they claim to be, namely conservatives. One of the
defining characteristics of conservative American elites is hostility to the use of
government to moderate inequality both by positive measures and by restrain-
ing the rich from leveraging their social and economic advantages in order to
augment them. Thus they are ideologically disabled from pressing for exactly
the kinds of change required in most developing countries to lend substance to
democratic forms and to create societies in which human rights can advance.
Ideological choices, like conceptions of the national interest, are not accidental.
They are related to a core sensibility, to one’s capacity or incapacity to experi-
ence vicariously the agony of ordinary people in far-off places. They relate, in
other words, to the breadth of one’s moral imagination. As noted above, when
George W. Bush sought the presidency, he disowned use of the coercive power
of the U.S. where the only potential gain in a given case would be protection of
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human rights. This was also the position of his national security adviser.”?

Moreover, his Secretary of Defense had served as special envoy to Saddam
Hussein when the U.S. was assisting the monster in his frantic attempts to
prevent his aggression against Iran from turning into a military debacle.”
During this period Saddam Hussein employed chemical weapons against both
the Iranians and the Kurdish population of Iraq without in any way compro-
mising Washington’s support for his regime.

Many senior members of the current administration served in the earlier
Bush administration when it stood idly by as Yugoslavia disintegrated and
Serbia initiated mayhem in Croatia and Bosnia. To be fair, they do not have
more to answer for morally than the Clinton administration, which also wrung
its hands as Slobodan Milosevi¢ and his colleagues murdered their way around
the Balkans and as Rwanda’s slow-motion genocide took place.”* But Clinton
never promised us a no-holds-barred crusade for liberal democracy and did not
ask the country to entrust him with wartime power to spread the American
Way.?

One could, moreover, argue that, if we are going to ground skepticism on
past words and performance, we need to disaggregate realist conservatives like
Rumsfeld and Rice from neo-conservatives like Deputy Secretary of Defense
Paul Wolfowitz or the National Security Council’s Elliot Abrams, or pundits like
Charles Krauthammer.”® Even if it is hard to credit the traditionalists with an
epiphany in September 2001, have the neo-conservatives not been at least
rhetorically consistent? Indeed, is not a declared commitment to Wilsonianism
with fixed bayonets a defining feature of neo-conservatism?®’ Thus the problem
seems less one of the messenger’s sincerity than it is of the humanitarian impli-
cations of the message itself.

A crusade for democracy, even full-blown liberal democracy, overlaps but is
not synonymous with a crusade for human rights. Moral criteria for evaluating
the exercise of power stretch into the remote past.”® So does the idea of possess-
ing rights in relationship to power holders. But the idea of rights held in
common not just by all members of the same class, profession, guild, race, reli-
gion, or nation, but by every human being simply by virtue of being human, is a
modern idea. And just as it is not synonymous with liberal democracy, it is not
synonymous with general human welfare.

A common conception of human rights is that they are categorical claims on
human beings and institutions, primarily on governments to act or refrain from
acting in ways injurious to the exercise or experience of the right.?? At least the
so-called first generation of civil and political rights that have evoked the widest
consensus about their imperative quality are focused on the individual, not the
wider community. More than that, they are claims that the community cannot
trump or be subordinate to some presumed general good which, while causing
injury to a few, enhances the welfare of the many.

Actually, even in the case of civil and political rights, this is something of an
overstatement in the sense that during periods of emergency the community for

its collective welfare can temporarily suspend the great majority of rights.!%
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Many national constitutions so provide, as does the International Covenant on
Civil and Political Rights.!”! But some rights cannot be abrogated under any
circumstances. Among them are the right to life, not to be tortured, and not to
be punished except as a result of a finding of guilt after a fair legal process.'%? It
1s conceivable that a good-faith effort to implant liberal democracy throughout
the Middle East and in other areas where it 1s largely absent, an effort carried
out in part by war, armed subversion, assassination, and other instruments of
coercive statecraft, might in the long course of history enhance human well-
being beyond anything that could be achieved through such nonviolent means
as education, economic incentives, financial and technical assistance to democ-
ratic movements, and improving the welfare consequences of democracy so as
to increase its attractions.

But even if we could be certain that human welfare would in the long term
be better served by violent statecraft, if one were committed to the view that
human rights are trumps, then one might still oppose a crusade for democracy.
Taking of innocent lives is among the probable features of a violent crusade for
whatever end. One particularly awful instance occurred during the invasion of
Iraq, when a missile flying off course struck an apartment complex, wiping out
a child’s immediate family, ripping off his arms, and crisping his body.!% Since
civilians were not targeted—on the contrary it appears that the U.S. military
made an unusual effort to minimize civilian casualties!®*—this child’s horror
was entirely within the boundaries of the humanitarian laws of war.!% More-
over, given the Security Council resolutions violated by Saddam’s regime, its
chronic violations of human rights, and the loss of life arising from Iraq’s
aggressions against Iran and Kuwait, a not entirely implausible just-war argu-
ment could be made in favor of the U.S.-led invasion.!"® That being so, the
just-war tradition would absolve the U.S. and its allies from guilt with regard to
civilian deaths and injuries, since serious efforts were made to avoid them.

Nevertheless, pain and death inflicted predictably, albeit unintentionally, on
the innocent rubs against the grain of human rights in any war of choice rather
than self-defense. And that would be the case whether the choice is made for
the purpose of preserving U.S. freedom of action or extending the incidence of
democracy. Human rights concerns were a secondary justification for the inva-
sion of Iraq. The Bush administration defended it primarily on the grounds of
national security and of legitimate enforcement of Security Council reso-

lutions.'%7

Hence the occupation of Iraq may well not herald further wars
against authoritarian regimes. But nothing in the premises and values of neo-
conservatism precludes them. And the ease with which Iraq fell may encourage
them. Neo-conservatives are prepared to make war not simply for the immedi-
ate purpose of installing elected governments, but also for the more general one
of maintaining U.S. hegemony indefinitely as is now enshrined in the National
Security Strategy of September 2002.1% A hegemonic United States will assure,
or is at least the best means of assuring, the long-term triumph of liberal democ-
racy and hence the greater good of humanity.!"® Of course, for traditional

conservatives, hegemony needs no justification beyond the influence and wealth
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and presumably the security brought to one’s own country. For them the tribal
good does not have to be wrapped in the politically correct colors of the general
good.

Is there any tension between the traditional realist and the neo-conservative
world views? And if there is, should those who define the good in terms of the
more effective defense and promotion of human rights prefer the triumph of the
traditionalists or the crusaders? Prominent traditionalists like Henry Kissinger
and Brent Scowcroft either supported without enthusiasm or opposed the Iraq
war.'? So did some of their ideological brethren in academia.!!!

In a state that for good reason feels the tide of history running against it, a
state that feels geopolitically insecure, as Germany did when it ignited World
Wars I and II, realists may be risk takers.''? And few risks are consistently greater
than the risk of war. But in a country like the United States—wealthy, cohesive,
and without any rival in sight—realism generally operates as a restraint on mili-
tary adventures.

The one thing certain about armed intervention is the death and mutilation
of the innocent.!'® Because the core human rights are imperative claims by indi-
viduals not open to trumping by some supposed long-term general good, a
crusade to defend them has built-in restraints that a crusade for the general
expansion of democracy does not. In the former case, we are constrained at
least to balance the lives hopefully saved against those we will take in order to
save them. But if democracy alone is the end, then as long as we are confident
that some will survive to hold free and fair elections what could matter more
than the lives of our own troops? This may seem like an unfair reductio ad absur-
dum, carrying the logic of the neo-conservatives’ position beyond the point that
most of them would probably go. Yet, in fact, it is grounded in experience such
as Central America in the 1980s.!!*

Conclusion

The greatest humanitarian risk from the neo-conservatives’ tendency to dis-
count the particulars of collateral damage in favor of the general goal of
promoting democracy may lie in Asia rather than the Middle East. China, with
its authoritarian government and 1.25 billion people, is a natural target for their
zeal. Anyone who cares for human rights hopes to see China evolve into a state
where rotation in office achieved through fair elections at all levels of govern-
ment helps to make elites accountable and to widen the scope of personal
freedom. The progressive dismantling of Maoist structures since 1979 and the
corresponding growth of a market economy open to foreign investment and
transnational cultural forces have already effected both a measure of personal
liberation and a remarkable reduction in poverty.!!3

Whether the further openness to transnational economic forces implied by
China’s accession to the World Trade Organization will lead eventually to some
form of political pluralism and effective constitutionalization of civil liberties
remains to be seen.!'® For most of the twentieth century, it was zealots identified
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with or invoked by the Republican Party who claimed a virtual coincidence of
free markets and free people;!!” liberals and social democrats had their doubts
that the latter followed necessarily from the former. These days the doubt seems
more Intense among various factions of the right within the U.S. policy spec-
trum. Politicized Christian fundamentalists, the neo-conservatives’ erstwhile
allies within the Party, have ardently opposed normalization of trade relation-
ships with China and seem committed to a strategy of confrontation.!'® Writers
and journals in or on the fringe of neo-conservatism tend to disparage the views
that China is moving toward human freedom and can become a useful partici-
pant in the processes of decentralized global governance.

Organizations like Human Rights Watch have consistently exposed human
rights violations in China as elsewhere.!!¥ That those violations are serious and
should be part of the diplomatic discourse between Beijing and Washington is
not in dispute among rightists and human rights advocates. However, persons
in the human rights community and centrists and liberals more generally have
no uniform view of how best to encourage the protection of human rights in
China. In general, whether in the case of China or other authoritarian countries
like Cuba, they are pragmatists about means. They believe that the efficacy of
means 1s a function of circumstance and that in the choice of means, the gov-
erning criterion is how best to mitigate the suffering of identifiable human
beings rather than how to execute an abstract project. That is one reason why
they are not found in the forefront of those who, though knowing it could lead
to war between Taiwan and the mainland and to armed confrontation between
China and the United States, would nevertheless encourage Taipei to declare its
independence.

Imagining a greater calamity for human rights and welfare than a military
conflict between the U.S. and China is difficult. Even something less than
armed conflict, a renewed Cold War, for instance, seems certain to limit sharply
the relative freedom of people in today’s China. Moreover, by deflecting addi-
tional resources into an arms buildup and reducing foreign involvement in
China’s economy, a Cold War would reverse the trend toward the reduction of
poverty in that huge country. In addition, a Sino-American Cold War would
dim any prospect of the U.S.’s investing significant resources in humanitarian
activities unrelated to the conflict—for instance to mitigate intercommunal wars
and the ravages of AIDS in Africa. Conversely, one could anticipate the same
cynical laissez-passer for friendly but brutal regimes that often marked U.S.
policy during the last Cold War.

Does it then follow that human rights advocates should, at least in the case of
China and possibly more generally, look to the conservative realists as allies,
albeit allies of convenience? Probably not. In the first place, realists come in two
forms, the prudent and the adventurous, or, in academic discourse, the defen-
sive and the offensive, the latter believing that states generally do and in all
cases should seek to maximize their power, that the idea of a mere “sufficiency”
of power is absurd.'?” The first type of realist, epitomized today by former Sec-
retary of State Henry Kissinger and the former national security adviser,
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General Brent Scowcroft, is sensitive to the risks of trying to reshape the inter-
national system’s norms and actors. They are seemingly aware of the danger,
among others, of provoking a hostile coalition of states which, were it not for
their shared opposition to domination by an ambitious hegemon, would have
relatively little in common. And in a world of potentially catastrophic terrorism,
they are cautious about swelling the pool of recruits for the terrorist project and
making the United States its favored target.

This ideological difference explains why defensive realists grudgingly sup-
ported the war in Iraq. In common between defensive realists and human rights
advocates is that both support constructive engagement with China through
trade and other exchanges. Yet trade and foreign investment help drive China’s
rapid economic growth that in turn helps sustain political stability. If rapid
growth continues for another 20 years, China will be the only state capable of
challenging U.S. hegemony in Asia. For that very reason the leading academic
offensive realist, John Mearsheimer, urges adoption of economic measures that
would slow China’s growth, but he stops short of celebrating pre-emptive war.'?!
Kissinger’s advocacy of engagement, both bilateral and multilateral, implies
belief that the United States and a more developed China are not inevitably
enemies, and that they have far greater common interests than differences. In
short, Kissinger’s China policy is more easily reconciled with non-realist theories
that attribute causal value to institutional arrangements and subscribe to the
idea that national interests are not given but rather constructed through the
interaction of state elites.

But there is another species of realist, personified by Secretary of Defense
Donald Rumsfeld and Vice-President Dick Cheney, who apparently join the
neo-conservatives in discounting the danger of flouting long-established prac-
tices and norms and magnifying the decisive effect of military power. Today,
when their focus is on terrorism, they are seemingly happy to accept China as a
cooperative state. But given the centrality of military power in their world view,
if and when the present sense of immediate danger passes, they could be as sus-
ceptible as the neo-conservatives to a policy of confrontation with China.

Should the costs of Iraq’s occupation continue to mount and its inhabitants
obdurately resist forms of governance and policy congenial to the occupier, the
balance of persuasive power in Washington might shift to cautious realists led
by Colin Powell. They were, at least initially, skeptics about the enterprise and
the grand vision of a transformed Middle East. If constraining U.S. power were
the optimal strategy for promoting humanitarian ends, human rights advocates
might reasonably seek an alliance with resurgent realists in the Kissinger—Powell
mode. But surely it is not. For realists of all stripes tolerated butchery in Bosnia,
genocide in Rwanda, and ethnic cleansing in Kosovo. The Congo’s agony and
Liberia’s bloody convulsions have little purchase on their moral imagination
because they have no place in their grand strategy, any more than does a
renewed Afghanistan as opposed to one where sufficiently accommodating com-
mercially minded warlords regulate the rubble. The neo-conservatives are
certainly right about one thing: U.S. leadership is indispensable for any project
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to mitigate the present and looming humanitarian horrors of the twenty-first
century.

In that they are in accord on that point, would it not be useful for liberal
humanitarians to reconcile with neo-conservative militants? Alas, the prospect
for accord must be judged dim. For what does the past tell us about the nature
of these militants? It was said of Charles de Gaulle that he loved the idea of
France but not the French. Similarly, neo-conservatives betray love of the idea
of liberty with their indifference to the fate of the liberated.

Neo-conservatives invoked Saddam Hussein’s savagery as one justification for
invading Iraq. In doing so, they struck a sympathetic chord in liberal hawks,
including the author, who have favored intervention in cases of gross inhumanity
where the predictable collateral damage seemed small compared to the human
costs of inaction. But what credibility can claims of humanity summon when
those who make them fail to protect the purported beneficiaries of their concern?

To invade Iraq without preparing to deploy immediately and instruct prop-
erly the forces necessary to establish order, protect the inhabitants’ rich cultural
legacy, and safeguard the material infrastructure of government and the health
system 1s hardly to evince concern for real people as distinguished from abstract
ideas. Nor is a determination not to tally at least the civilian Iraqi dead and
maimed, the collateral damage, as it were, of liberation. Nor is leaving Afghani-
stan in shambles the better to pursue a war of choice and opportunity but
hardly necessity in the Middle East. Nor is willed amnesia about the fate of the
Central American countries where, in the name of democracy during the
Reagan years, neo-conservatives championed war rather than fostering compro-
mise and leveraging the social change that might have given substance to
democratic forms. But all of these acts and omissions are entirely consistent with
a cynical power-sharing compromise with the hard proponents of an unadorned
chauvinism. And they are consistent as well with a sentiment that administration
realists and neo-conservatives appear to possess jointly, which is indifference to
what liberal humanitarians deem essential: due regard for the opinion of our old
democratic allies and due concern for the lives of the peoples we propose to
democratize.
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2 Pre-emption and exceptionalism
in U.S. foreign policy

Precedent and example in the
iternational arena

Judith Lichtenberg'

When a man commits himself to anything, fully realizing that he is not only
choosing what he will be, but is thereby at the same time a legislator deciding
for the whole of mankind—in such a moment a man cannot escape from the
sense of complete and profound responsibility . . . Everything happens to every
man as though the whole human race had its eyes fixed upon what he is doing
and regulated its conduct accordingly.
Jean-Paul Sartre, “Existentialism Is a Humanism™?
It is not in the American national interest to establish pre-emption as a universal
principle available to every nation.
Henry Kissinger, August 11, 2002°

What is most troubling about U.S. foreign policy today is the example that it
holds up to the world and the precedent that it sets, conjoined with its disregard
for the significance of both example and precedent. The United States legis-
lates, dangerously, for the whole of humankind, while simultaneously refusing to
acknowledge that role—thereby escaping, as Jean-Paul Sartre says one cannot
do, from its “complete and profound responsibility.” Of course, states and their
governments are not in every way analogous to individual human beings. But in
the most important respects, governments are agents whose actions and policies
have just the kind of precedential and exemplary significance that individuals’
actions do—even more so, I shall argue, because of their inescapably public
nature.

Sartre’s claim that every agent legislates for all humanity derives from the
“Categorical Imperative,” Kant’s fundamental principle of morality. According
to Immanuel Kant, an agent ought to “act only according to that maxim by
which . . . [one] can at the same time will that it should become a universal
law.”* This formulation of the Categorical Imperative (one of three that Kant
offers) has been subjected to much scrutiny over the years. Contemporary
philosophers have found it difficult to interpret it in a way that achieves every-
thing Kant intended. Yet the germ of Kant’s idea captures something that goes
deep in our thinking about the moral requirements of conduct, and the same or
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similar conceptions can be found in a variety of other moral theories and
systems. The intuitive idea is that in deciding how to act, an agent must con-
sider whether he would be willing for everyone to act according to the same
principle (Kant used the term “maxim”). At the very least, unless an agent is
willing to accept the universal adoption of his principle of action, the action is
impermissible.” Universalizability should be understood in terms of consistency:
what is right for me is right for anyone similarly situated.

Sartre appears to be expressing the same idea. But whereas Kant argues that
one ought to employ the Categorical Imperative—acting only on those principles
which one would be willing that everyone act on—Sartre makes the bolder
point that whether we like it or not, whether we choose it or not, in acting we
inevitably legislate for all of humanity.® My action sets an example; what I do
others will conclude that they may do too.

Why does my action set an example? Why this inevitable universalizing
feature? Lying behind the universalizability requirement is a postulate of human
equality. No person can claim a privilege to act simply by virtue of who he or
she is; no one can set himself or herself apart as a special case. If I am justified
in acting in a certain way it is because of features of my situation that, if pos-
sessed by others, would justify them in so acting as well. These “features of the
situation”—the phrases “anyone in the same circumstances” and “anyone simi-
larly situated” get at the same idea—are embodied in the principle or maxim
implicit in one’s proposed course of action.

Two questions immediately confront us. The first concerns the analogy
between states and individuals. Is it plausible to think that nation states, or their
governments, are moral agents subject to the requirement of universalizability in
the way we suppose individuals are? The second is a question familiar to students
of Kant. Assuming we can make the analogy between states and individuals, how
do we identify the maxim or principle according to which a state acts? More
specifically, what is the maxim or principle that correctly characterizes the pre-
emptive military intervention characteristic of current U.S. foreign policy? I
begin with the second, more concrete question before turning to the first.

Possible principles of action

What principle does the U.S. government invoke or imply in its wars against
terrorism and against Iraq? Students of Kant know that identifying the relevant
principle at work in an agent’s proposed course of action is rarely easy. Here are
several possibilities, in increasing order of narrowness and specificity.

Principle One. States may engage in wars of conquest. This principle would repre-
sent a giant step backward into barbarism and would violate the U.N. Charter.
It would justify Hitler’s launching of World War II and Saddam Hussein’s
annexation of Kuwait. Clearly this crude principle is not the one at work in
U.S. foreign policy today.

Principle Two. States may engage in preventive wars against those who might potentially
attack them. This principle narrows the scope of the policy to preventive acts
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against potential enemies. But it remains far too broad. During the Cold War it
would have justified either a U.S. or a Soviet first strike against the other; today
1t would justify first strikes by India and Pakistan against each other. There are
those troubling words “might” and “potentially.” Depending on the degree of
probability assigned and the length of the time frame, any state could use the
principle to launch a war against its geopolitical adversaries. The deep problem
with Principle Two is that it actually makes states into potential threats to each
other by permitting preventive conquest of potential adversaries. Principle Two
would lead to perpetual international conflict.

Principle Three. Stales may engage in preventive wars against stales possessing weapons of
mass destruction (WMD). This principle licenses pre-emptive attacks against the
United States, the world’s largest holder of nuclear weapons and poison gas.
Clearly it is not what the current Bush administration has in mind.

Principle Four. States may engage in preventive wars against rogue stales possessing
weapons of mass destruction. The best definition of a rogue state is one that disre-
gards principles of world order and international law and launches aggressive
attacks against others, sometimes by covert means. The trouble with this defini-
tion 1s that once we show ourselves prepared to conquer nations we dislike, we
become a rogue state with WMD-—hence a legitimate target of attack.

That is absurd, of course. We know we are not a rogue state—and we know
that Iraq was. But how do we argue the case to states suspicious of U.S.
motives? Without some neutral definition, “rogueness” is in the eye of the
beholder. Who decides when another country’s “elected” leader is really a dic-
tator and a rogue? Does India get to declare General Pervez Musharraf a rogue
and attack him? Perhaps the decision could be made by some multilateral body,
like the U.N. Multilateralism might make Principle Four more palatable to the
rest of the world, but it will certainly not be acceptable to U.S. interventionists.
They do not want a worldwide referendum on Iraq’s rogue status.

Principle Five. Superpowers may engage in certain actions that other nations may not, such
as deciding which foreign regimes are rogue states and removing them. If this 1s the principle
according to which the U.S. acts, then it is committed to the following view: if
X is a superpower, then X may engage in actions that other nations may not. It
just so happens that the U.S. is the only superpower in the world today, but that
1s incidental to the argument. The principle is a general one. It would apply to
other superpowers if there were others, and it would hold if the U.S. were not a
superpower. Perhaps the central question, then, is whether the U.S. would be
willing to accept Principle Five if it were not a superpower. Clearly, it would
find Principle Five no more acceptable than 190 other states do at this moment.

Principle Six. The U.S. may engage in actions that other nations may not, such as decid-
ing which_foreign regimes are rogues and removing them. The presence of a proper name,
the U.S., tells us that with Principle Six we have left the realm of principle.
According to this “anti-principle,” a double standard—one for the United
States and one for the rest of the world—is the right standard, in keeping with
“American exceptionalism.” Throughout history, realists remind us, the world’s
superpowers have invariably written their own rules; others go along because



64 Judith Lichtenberg

they have no choice. The U.S., according to this view, does not need a general
principle. If it wants to choose governments for other countries, it has the right
to do so. If other states claim the same right, they cannot have it.

Principle Six is not a principle but rather a straightforward rejection of the
Kantian and Sartrean standpoints from which we began. But that is not enough
to condemn it. Could this way of reasoning, and acting, be justified? It depends
at least in part on whether the Kantian and Sartrean standpoints apply to any-
thing other than individuals.

Are states moral agents?

The question, then, 1s whether states can be moral agents subject to the demand
that they conform their behavior to the requirement of universalizability. If not,
the foregoing criticism of U.S. foreign policy is inappropriate and unjustified.

Consider two general arguments against the view that states can be moral
agents. The first might be called the anthropomorphism argument: to believe that
states can be moral agents is to attribute human qualities to nonhuman things.
To be morally responsible requires, at the very least, having a mind, and states
do not have minds.

This argument is flawed on several grounds. We often hold collective entities,
such as corporations and agencies, responsible both morally and legally,
although they too lack minds. The anthropomorphism argument, if taken seri-
ously, would not permit us to hold any corporate entities responsible and would
thus contradict important bodies of law and common practice. If it were not
possible to identify such corporate entities with the behavior of individuals, this
argument would be worth taking seriously. But we can and do identify states
and other corporate entities with the actions of particular individuals—typically
their political and military leaders, their executives, and chief officers, and some-
times others under their command who are responsible for making and carrying
out decisions. Of course, it can be difficult to assign blame to particular agents,
because responsibility is dispersed and diffuse. In the case at hand, we might dis-
agree about who all the responsible agents are. But we will have no trouble
agreeing about who some of them are.

The anthropomorphism argument is closely related to, and may ultimately
depend on, the claim of methodological individualism, a view frequently dis-
cussed in the philosophy of the social sciences. According to methodological
individualism, only individuals exist and all talk of corporate or group entities
must be ultimately reducible to the language of individual behavior. We need
not enter here into the debate about the merits of this view, because the attribu-
tion of agency to states requires no more than the conjoined agency of
individuals. States may be obscure entities, but the moral agency with which we
are concerned here inheres in governments or regimes.

The more familiar argument for the belief that states (or governments or
regimes) are not moral agents is realism, or realpolitik. Realism says that moral-
ity 1s irrelevant to the conduct of states, and that moral criticism and evaluation
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are therefore also irrelevant. Realism comes in two varieties, which are not
often clearly distinguished. According to the first, states do not act on the basis
of moral considerations. According to the second, states ought not act on the
basis of moral considerations.

No one would dispute that there is much truth in the first claim. States typi-
cally, if not always, act on the basis of their perceived national interests, and
moral considerations play, at best, a distinctly secondary role. This fact does
not, however, let them off the moral hook. Some individuals act mainly or
purely on the basis of their perceived self-interest, but we do not think that they
are thereby relieved of moral responsibility.’

Implicit in the first realist thesis is an assumption about the motives of state
actors. The question of motive—in state action as well as in individual action—
is a complex and difficult one. How can we know an agent’s actual motives?
Under what circumstances is it reasonable to expect an agent (whether an indi-
vidual or a state) to act against self-interest? How do we factor into the moral
equation the presence of multiple motives? These questions are fascinating and
important, but attempting to answer them would take us beyond the scope of
this essay. And they are not, I believe, ultimately relevant. We should for the
most part ignore questions about the motives of states or governments and focus
instead on the justifiability of their actions. From that point of view, the realist
claim that states do not act according to purely moral considerations is irrele-
vant even insofar as it is true. Whatever their motives, the actions of states must
be able to withstand moral scrutiny. Our interest is not in the moral virtue of
states but in the legitimacy of their actions and policies.

This view may seem less plausible if we move from the first realist view to
the second—from “states do not act on the basis of moral considerations” to
“states ought not to act on the basis of moral considerations.” For it may seem
odd to say simultaneously that an agent ought not to pay attention to certain
sorts of consideration (that is, moral ones) but that its behavior will be subject to
evaluation on the basis of whether it conforms to such considerations. If indeed
these two ideas are incompatible, that is sufficient reason to reject the second
realist view. For nothing could be clearer than that we—individuals, govern-
ments, peoples everywhere—continually engage in the moral evaluation of the
behavior of states and their governments. Both public opinion and international
law hold states responsible for their actions. So either realism is false (on either
of its two interpretations), or it is not incompatible with the requirement that
states justify their behavior.

Are states equal moral agents?

Even if states are moral agents that must justify their actions, it might be argued
that states are not equal in the way that we suppose individual human beings
are equal, and that this inequality allows or even requires different standards for
different states. These different standards apply both to states as agents and to
states that are acted upon.
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Evaluating this argument seems to presuppose that we have a good under-
standing of what it means to say that individual human beings are equal. But
this claim is at best unclear and at worst untrue. We know that human beings
are not equal along any dimension that we can name: strength, beauty, intelli-
gence, energy, happiness, sociability, or accomplishment. Nor are they “morally
equal” in the most obvious meaning of that term—that is, equally inclined to
morally acceptable motives or behavior.

In light of these facts, philosophers typically analyze human equality in terms
of the idea that human beings are entitled to “equal consideration” or to “equal
concern and respect.” Equal consideration or equal concern and respect does
not imply that all people should be treated the same, but rather that treating
people differently requires providing relevant reasons.® Treating a vicious mur-
derer differently from a law-abiding citizen and treating a hungry person
differently from a well-fed one are, in this analysis, compatible with treating
people with equal concern and respect.

This is admittedly a thin conception of equality, one that does not imply
egalitarianism in the usual sense and is compatible with a great deal of inequal-
ity. Some will seek a more robust conception. But this one will suffice for our
purposes. In demanding that different treatment requires relevant reasons, the
principle of equal consideration is very close to (perhaps even identical with) the
Kantian and Sartrean requirement of universalizability. In expressing one’s
principle of action, one is at the same time describing the circumstances under
which actions of that kind are justified, for oneself and others. Making a distinc-
tion between two agents or two actions requires articulating a relevant
difference (or more than one) between them.

What makes a difference relevant? Why should I be permitted to do this and
you not? Why should the U.S. be permitted to act in this way and other coun-
tries not? We may despair of finding objective criteria of relevance. But the
requirement that one be willing for all to act on the principle underlying one’s
own action is an excellent proxy. It requires only that one answer in good faith.
As John Rawls explains, each

will be wary of proposing a principle which would give him a peculiar
advantage, in his present circumstances . . . Each person knows that he will
be bound by it in future circumstances the peculiarities of which cannot be
known, and which might well be such that the principle is then to his disad-
vantage.9

States, governments, and the peoples whom they govern are unequal in a
variety of respects, as are individuals. They differ in physical size, population,
riches, power, culture, and technological advancement. Perhaps most important
for our purposes is that some states are illegitimate, by virtue of the relationship
that they have (or lack) with the people within their borders. Although a democ-
ratic form of government is not a necessary condition of legitimacy, some degree
of popular support is. Illegitimate states lack the rights of political sovereignty



Pre-emption and exceptionalism in U.S. foreign policy 67

and territorial integrity that international law and custom normally accord
states. Just as we may treat criminals, in light of their conduct, differently from
other people, so we may treat illegitimate states differently from other states.

But facts such as these do not contradict the idea that the acceptability of a
state’s proposed course of action must be decided by articulating the principle
underlying its action and seeing whether it can be universalized. The illegiti-
macy of a state, for example—either one that acts or one that is acted
upon—will figure in the principle of action. The inequalities between states that
make a moral difference are not left out of account in reckoning the legitimacy
of actions and policies—by states and loward states.

This view may appear to suggest a reified conception of states, or one that
accords them undue respect. According to the criticism, the analogy between
states and individuals i1s at best highly misleading. Even though differences
between individuals justify differences in their treatment, still there is a sense in
which individuals possess some kind of inviolability that states do not. What

Michael Walzer calls the “legalist paradigm,”!®

according to which states
possess rights to political sovereignty and territorial integrity, is in this critical
view misguided and mistaken. The legalist paradigm is enshrined in Article 2 of
the U.N. Charter, which asserts the “sovereign equality” of member states and
their right to territorial integrity and political independence. From the legalist
paradigm it follows that states may do what they like within their own borders,
or at the very least that outsiders have no right to intervene. But according to
this critical view state sovereignty is, if not altogether an illusion, at least an
exaggeration. If this is so then the notion of states as entities like individuals
who are presumptively equal is also a mistake. How then can one make the
analogy on which this argument rests?

I agree with those who believe state sovereignty is overrated as a morally
basic concept.!! At best, state sovereignty is a useful proxy for the rights that a
state (in effect, a government or regime) holds in virtue of its relationships with
those within its borders—specifically, for the principle of nonintervention in that
state’s internal affairs. The more positively a regime is related to its people, the
more it makes sense to say that state is sovereign and possesses a right to nonin-
tervention. A democratic state is more positively related to its people, we may
suppose, than an undemocratic state. But the term “democratic” covers a multi-
tude of possibilities that themselves vary in ways relevant to sovereignty. More
fundamentally, the degree of a state’s sovereignty, and thus the extent to which
the principle of nonintervention holds with respect to it, depends upon how
much the regime reflects the ability of people within its borders to choose
freely—or determine themselves—consistent with the rights of others. I return
to this point in the last section.

Principle and prudence

Kant’s Categorical Imperative has counterparts in other moral theories, and it
resonates with popular ideas like the “golden rule.” It is not an exaggeration to



68  Judith Lichtenberg

say that something similar to this core idea can be found in most moral systems.

The core idea is sometimes summed up in the question “what if everybody
did that?” The hard work, Kant shows, is to figure out what the that refers to.
As we have seen, the description of the that—the appropriate principle underly-
ing what one proposes to do—has important implications for the legitimacy of
the action or policy in question.

“What if everybody did that?” suggests another central issue as well. A
common answer 1is that not everybody will. Although this response did not
impress Kant, or many who are sympathetic to his approach, others of a more
practical bent have found it worth taking seriously. If the act that I am propos-
ing will not affect what others do, why should I be moved by the argument that
if others did it the consequences would be unacceptable? If everybody plucked
flowers from the public garden, the garden would have no flowers—a result, we
may suppose, that is unacceptable to me. But what if I can be confident that
most people will not follow my example, and that my flower plucking makes
little difference to the garden’s beauty and well-being?

We know Kant’s answer: it is not a matter of mere consequences, but of con-
sistency. It is wrong to treat yourself as special unless you can show that your
circumstances are different in some relevant way—some way that legitimizes
your acting in this way while others may not. The question is not whether
people will actually follow your lead.

Still, when the hypothetical fails to be met (most people do not pluck the
flowers from the garden), we may be less satisfied with the answer. This brings
us back to a point hinted at earlier, which must now be developed. Kant insists
that moral beings act only on those principles that they can universalize; or, in
other words, that persons ought to act only on such principles. Sartre’s idea is
slightly different. He asserts that when a person acts, he does—whether he likes
it or not—legislate for all humanity, and indeed that everything “happens to
every man as though the whole human race had its eyes fixed upon what he is
doing and regulated its conduct accordingly.”

Such a statement sounds hyperbolic in the circumstances in which we are
most likely to consider it. Most of the examples used to illustrate universalizability
center on the private actions of individuals. The whole human race does not
have its eyes fixed on a single individual in most of the circumstances in which he
or she acts. And so we do not have to worry about the world regulating its
conduct accordingly. Shall I (to use Sartre’s famous example) join the resistance
or stay home and take care of my aged mother? Shall I break my promise to
meet my friend for lunch because a more attractive offer appears? Shall I walk
across the lawn instead of on the path? Shoplift once in a while? Who will know?

Some will know, of course, and they may adjust their behavior accordingly.
My loose attitude toward keeping promises may get around among my acquain-
tances, and they may take my promises less seriously or even take their own
promises to me less seriously than they otherwise would have. But the idea that
everyone everywhere—all of humanity—is watching closely and drawing con-
clusions from my behavior seems in these contexts absurd.
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This is not so in the international arena, however, and certainly not in the
era of instantaneous mass communications. What ancient Rome might have
gotten away with Washington may not. Political action today takes place on a
global stage. Everyone sees. And many ask, in the wake of American action,
“what makes them different? What gives them the right to do this? If they can,
why can’t we?”

It is possible that these observers are wrong. The U.S. might be relevantly
different from other countries so that it would be justified in acting in ways that
they would not. Earlier we examined some possible grounds for differences and
found them wanting; we will return to this subject again. Nevertheless, the
highly public nature of international political and military action in contem-
porary times provides a powerful reason to proceed with the greatest of care—a
reason over and above Kant’s purely moral one. Peoples and states around the
world are suffused with the ideas of equality, self-determination, and national
pride. To assert one’s own superiority and one’s rights to do what they may not
is insulting and humiliating. Speaking purely in terms of consequences and not
principles, it is hard to see how good can come of it.

No one likes to be confronted with another’s flagrant assertion of superiority,
even if the assertion is warranted. Countries are no different, and it has always
seemed surprising when U.S. leaders such as President George W. Bush think
nothing of announcing that the country is “the greatest nation on earth” within
earshot of the rest of the world. At the very least, it 1s bound to create animos-
ity. What else we should say about it depends on what it means. That the U.S.
is the richest? The strongest? These claims are true. But the suggestion is of
something more: we are morally superior, or somehow at least more important.

Similarly, when Washington’s official policy asserts, “Our forces will be
strong enough to dissuade potential adversaries from pursuing a military build-
up in hopes of surpassing, or equaling, the power of the United States,”!? it is
not hard to see why other nations might object. That no one should be our
superior may be an acceptable aim; that no one is permitted to be our equal—
as asserted in the September 2002 “National Security Strategy”—is another
matter.

“American exceptionalism,” an idea often credited to Alexis de Tocqueville,
has been defined as the view that “the United States was created differently,
developed differently, and thus has to be understood differently—essentially on
its own terms and within its own context.”'® The concept has been employed
mostly to explain why throughout its history the U.S. has not had a significant
labor or socialist movement.!* One might complain that the claim of exception-
alism 1s confused. Every country is unique, after all. But perhaps some are more
unique than others. In any case, U.S. exceptionalism has traditionally been
employed as a way to explain why the country does not conform to explanatory
models appropriate to other countries, not as a license for action. Today,
however, U.S. exceptionalism seems to describe not so much the explanatory
framework appropriate to understanding the historical development of the
United States, but the moral rights that it has arrogated to itself.
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Principles of humanitarian intervention

An argument for military action in places like Iraq that we have not considered
invokes a principle of what some call “humanitarian intervention.” A rough
approximation of such a principle might look something like Principle Seven: States
may wntervene militarily in the affairs of other states to prevent or end severe and widespread
violations of human rights.

We did not consider this principle earlier because it was not, according to
credible accounts, the central reason for U.S. intervention in Iraq; rather it
seemed to function as a by-product or perhaps a secondary reason. Up until the
war began, the arguments made for intervention had to do primarily with U.S.
national security and self-defense. More recently, however, the argument based
on Iraqi liberation has assumed greater prominence as hard evidence for WMD
and links to Al Qaeda has not materialized.

The humanitarian and prudential arguments are intertwined. Iraqi freedom
and democracy are good not only for Iraqis but, as Washington now seems to
argue, for U.S. interests as well. There are reasons to doubt the second claim.
According to recent polls, more than 90 percent of the people in Arab and
Middle Eastern countries are hostile to or disapprove of the United States.' If
these states become more democratic, thereby better representing popular
opinion, it is not easy to see how narrowly defined U.S. interests will benefit.
Leaving this large problem aside, few would disagree that Saddam Hussein was
a brutal and repressive tyrant responsible for gross violations of human rights.
Two conclusions seem to follow: that the Iraqis would be well rid of Saddam
Hussein and that he has no right to rule Iraq.

Many liberals who favored military action in places like Bosnia, Kosovo,
Somalia, and Rwanda found themselves forced to refine their understanding of
the principle of humanitarian intervention when it came to Iraq. If Saddam
Hussein was so bad, why was war not justified to overthrow him? If liberal dis-
trust of the Bush administration concerning Iraq was justified, what did that say
about the legitimacy of the principle of humanitarian intervention? Was liberal
hypocrisy at work in the decision about which oppressive states to fight?

At least two factors underlay the widespread doubts about humanitarian
intervention as a principle justifying war in Iraq. One had to do with motive,
the other with the prospects of success. These doubts too are intertwined.

Many people here and abroad doubted that humanitarian considerations
were the primary or even a significant motive in the decision to invade Iraq. Let
us suppose that their skepticism was justified. What difference does this fact
make? I argued earlier that it is extremely difficult at best to know the motives
of states, and better for that reason and others to avoid inquiries that require
knowledge of motives. Yet how can we decide whether the principle of humani-
tarian intervention would justify war in Iraq without knowing whether this was
the principle—or at least @ principle—underlying U.S. action?

To answer this difficult question it is helpful to examine the other source of
doubt about the principle of humanitarian intervention, which concerns the
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prospects of success. Much has been written on this subject specifically about
Iraq, and many people have argued that winning the war was the easiest part of
the undertaking. Probably the two biggest problems cited are the inherent diffi-
culty of imposing democracy, liberty, and respect for human rights from outside,
and the negative effects of U.S. intervention on the beliefs and attitudes of
people in Iraq and elsewhere in the region and beyond. It is probably still too
carly to say whether or to what extent these fears will be borne out sufficiently
to undermine any potential positive effects of intervention.

Such concerns make clear that an acceptable principle of humanitarian
intervention must be more refined than the crude one proposed as Principle
Seven. For one thing, the probability of success must be fairly high to justify
intervention. Thus the agent must have weighed the risks and costs of interven-
ing against the benefits and must have been warranted in concluding that the
benefits outweighed the risks. That in turn requires a firm commitment on the
part of the agent to ensure that the risks of failure do not come to pass. So, for
example, if one’s aim were to bring democracy to a region where democracy
has not existed, a long-term commitment to nation-building would seem to be
required.

Even if a state would be well rid of its leader and even if he has no right to
rule (certainly true of Iraq and Saddam Hussein, respectively), it does not follow
that all things considered it would be sensible to intervene militarily to bring
about the dictator’s downfall and other desired outcomes. An enormously signif-
icant factor i1s the will of the people in whose country one is proposing to
mntervene. In the paradigm case of justified intervention, oppressed or perse-
cuted people seek help from sympathetic outsiders to help determine their
destiny. Of course, when people are sufficiently oppressed and persecuted, they
will not necessarily be able to communicate their wishes freely, making it diffi-
cult to discern their will. But a central question must always be whether the
people inside desire the involvement of outsiders. If they do not, the term
“humanitarian intervention” will be highly suspect.

These considerations help to bridge the gap between the two concerns raised
by critics of such humanitarian intervention: motive and probability of success.
We should not judge the legitimacy of a state’s action based on its motives, but
its motives will inevitably figure indirectly in the principles that characterize its
actions.

In light of these remarks, a better principle than Principle Seven would be
Principle Eight, which adds a crucial clause: States may intervene militarily in the
affairs of other states to prevent or end severe and widespread violations of human rights, when
they have very good reason to believe that the benefils of intervention will outweigh the costs. A
full understanding of the meaning of this principle would require spelling out
the possible benefits and the possible costs, among other things. There will be
disagreement here both about their nature and about their probability. In addi-
tion, the agent must have good reason to believe the benefits will outweigh the
costs—an objective condition that must be satisfied.

This statement of the principle is attractive partly because it avoids the need
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to inquire directly into the motives of agents, while building in the relevant

questions in an appropriate way. If the U.S. had had good reason to believe

that the benefits of intervention would outweigh its costs (and assuming we

could reach agreement on the meaning and truth of this claim), it would have

been justified in invading Iraq, whether or not humanitarian intervention was

its motive. Principle Eight satisfies (or in any case comes closer than any of the

other principles to satisfying) both Kant’s question and Sartre’s: what if every-
body did that? What if everybody saw you doing that?
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3 U.S. foreign policy and human
rights in an era of insecurity

The Bush administration and human
rights after September 11

David P. Forsythe

Human rights has a most ambiguous position in routine U.S. foreign policy.
The subject in general is firmly fixed on the agenda, but its specific importance
varies enormously across administrations and within the same administration at
different times and on different issues. Even before the attacks on September 11,
2001, the George W. Bush administration had demonstrated a unilateralist and
ultra-nationalist approach to most foreign policy issues, including human rights.
As a general rule, security crises or the perception of national insecurity drives
human rights lower among policy priorities. Thus as we would expect after the
tragic attacks on New York City and Washington, the administration reduced its
support for international human rights issues such as criminal justice, democ-
racy promotion, and welfare rights. It also continued a strong unilateralist and

ultra-nationalist approach to these issues.!

Human rights and routine foreign policy

Before we can say what has changed, if anything, on human rights in U.S.
foreign policy after September 11, we need at least a cursory understanding of
the subject in routine times. Starting in the mid-1970s, when Congress insisted
that U.S. foreign policy pay considerable attention to human rights, all adminis-
trations have listed human rights among the official priorities of their foreign
policy. Nevertheless, no administration has been able to secure a lasting and
bipartisan commitment to specific human rights across time, situations, and
issues. Neither the supposedly most realist administration (Richard M. Nixon’s)
nor initially the most liberal (Jimmy Carter’s), nor any other came up with a
white paper on human rights that both commanded broad support and had a
serious policy impact.

This situation obtains because certain ideologies or ideational traditions
regularly compete for dominance in thinking about human rights and foreign
policy, but none of them consistently dominates. I speak primarily of two cul-
tural ideologies: exceptionalism and isolationism reborn as unilateralism; and
two intellectual ideologies, liberalism and realism.

U.S. exceptionalism—the notion that the U.S. reflects a great nation that
1s not ordinary but rather is divinely inspired to lead the world to greater



78  Dauvid P. Forsythe

freedom—comes closest to being the dominant ideology. But as articulated most
clearly in modern times by Ronald Reagan, it does not easily give insights into
particular policies. Blended with a crusading or militant internationalism by
Reagan to roll back communism, U.S. exceptionalism has also been linked to an
American 1solationism that seeks to lead by example at home (by perfecting U.S.
society and thus providing “the shining City on a Hill” for others to emulate).?

The current administration shows many similarities to the Reagan period.
U.S. exceptionalism, for example, contributed to the pronounced pique directed
mainly against France for opposing the use of force to topple Saddam Hussein.
In Washington there was deep resentment against Paris for having the audacity
to lead the opposition against what the U.S. desired. Bush’s evident tendency to
see himself and the U.S. as on the side of the angels against the butcher of
Baghdad was reminiscent of President Reagan’s speech about the Soviet Union
as an evil empire. These moralistic inclinations are historically grounded in the
U.S. self-image of an exceptionally good nation that is inherently worthy of
support by all right-thinking persons.®

Unilateralism, easily blended with U.S. exceptionalism, 1s the preferred
course of action for many policy-makers, since it allows Washington to walk
away from inconvenient situations, such as genocide in Rwanda in 1994, thus
displaying its historic links to isolationism.* Liberalism, usually associated first
with Woodrow Wilson’s foreign policy, emphasizes the possibilities of peaceful
change through reliance on international law, organization, and human rights.
It also tends to emphasize multilateral arrangements like collective security.”> At
the same time, realism, a foreign policy idea associated more recently with
Henry Kissinger and perhaps historically with Theodore Roosevelt, places
emphasis on states and their use of force in a hostile and primitive setting.
Realism is predicated on a hostile international environment either because of
the “nature of man” or because of systematic insecurity involving the absence of
international government.

Nixon aside, most presidents—especially former governors without wide
foreign policy experience—have not thought deeply (or sometimes at all) about
which of these ideational traditions, or which combination, best explains the
past or 1is best suited to approaching international relations. Carter admitted this
in his memoirs with regard to human rights, and the same is patently the case
with reference to Ronald Reagan, Bill Clinton, and George W. Bush. Granted
that Reagan and George W. Bush came into office with an intuitive commit-
ment to U.S. exceptionalism, it is still the case that they did not display a
carefully considered position on whether this type of nationalism could or
should be combined with unilateralism or multilateralism, or with the more
optimistic liberalism or the more pessimistic realism. Was Wilson or Teddy
Roosevelt the model to emulate, or perhaps someone like Franklin D. Roose-
velt, who displayed both liberal and realist orientations?

These ideational tensions leave us with considerable uncertainty about
the George W. Bush administration and human rights in foreign policy after
September 11. Given that its basic orientations are toward exceptionalism, uni-
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lateralism, and realism, it is well worth asking to what extent this administration
can be brought to recognize the practical need for multilateralism in support of
a basically liberal world order. After military victory in Iraq, will the adminis-
tration increasingly turn to the United Nations in order to broaden its
legitimacy and practical support? For the same reasons, will it be scrupulous in
its respect for the Fourth Geneva Convention of 1949 regulating the occupation
of foreign territory? In efforts to construct a new and democratic Iraq, how
much serious attention will the current administration give to international stan-
dards on such matters?

Compounding the problem of ideational competition and initial lack of
clarity about how to lead a superpower (now the only hyperpower, as the
French say) 1s a broad and diffuse policy-making process. In routine times pres-
idents have great difficulty in controlling the foreign policy agenda, let alone
outcomes. Individual members of Congress like Jesse Helms or Henry Jackson,
or factions like the Black Caucus (at least on Haiti) or Christian conservatives
(at least on religious freedom) can exercise great influence, as can interest
groups, bureaucratic entities, and the communications media. The result 1s that
different views prevail on different issues at different times. Nixon and Kissinger
had to make adjustments to their realist policy of détente with European com-
munists in order to make more space for human rights in the Helsinki Process.
Clinton had to make more room for attention to religious freedom, at the
expense of more complicated relations with certain allies like Saudi Arabia.

At the time of writing, the Bush administration has not had to face deter-
mined and effective opposition from Democrats in Congress on matters under
review here. While a few individuals like Senator William Byrd of West Virginia
were caustic in their criticisms of foreign policy, most Democrats in either house
were not. Once the major combat operations went well in both Afghanistan
and Iraq, and with public support at approximately 70 percent, the Bush
administration was spared effective critique. Republican critics of Bush foreign
policy, such as Senator Charles Hagel of Nebraska, placed their criticisms
within a broader party loyalty and showed general support for the President.

Two further points are now especially relevant to a discussion of why U.S.
foreign policy on human rights shows so much ambiguity. Social science
research can demonstrate both that human rights in foreign policy are more a
Democratic than a Republican issue,” and that situations of war and threats to
security correlate negatively with human rights protection.® Thus there is a
great probability that the importance of human rights abroad will vary accord-
ing to which party controls power in each branch of government, and whether
security threats are more or less perceived and emphasized. Given that Repub-
lican administrations are prone to emphasize traditional national security and
the pursuit of economic interests rather than human rights under normal cir-
cumstances, only a quite exceptional Republican administration would make
international human rights a high priority when the country has been physically
attacked.

Finally, it is relevant that when a president is determined to use military
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force abroad, the Congress cannot say “no” in the short term.? This has been
true of all presidents since Harry Truman and the Korean War, and it was cer-
tainly true for Reagan in Lebanon (and the Caribbean and Central America),
and for Clinton in the Balkans. It is only after a policy of force is going off the
rails that Congress can generally muster a consensus to say “no” to a president.
This was one of the lessons of Vietnam, and in an incipient way it was brought
home to Reagan regarding Lebanon and Clinton regarding Somalia. When the
president is determined to use force abroad in the name of national security, the
role of Congress is reduced, at least in the short term, and along with it the
attention to various specific human rights that many members of Congress
would pursue in more routine times.

Prior to September 2001, the ultra-nationalist and unilateralist preferences of
the Bush administration were evident, contradicting the Bush campaign
promise to be “humble” in foreign policy. Examples of U.S. exceptionalism per-
meated the Inaugural Address.!” On the first anniversary of September 11, the
President stated that “we know that God had placed us together in this moment

. our cause 1s even larger than our country. Ours is the cause of human
dignity . . . this ideal of America is the hope of all mankind.”!! When the U.S.
for the first time was not elected to the U.N. Human Rights Commission, the
President—overlooking the U.S. role in human rights violations in many coun-
tries such as Chile and Indonesia during the Cold War—asked with apparently
genuine astonishment how the world organization could possibly have a
Human Rights Commission without the U.S. At West Point the President
referred to the country as the “single surviving model of human progress.”!?
When the U.N. High Commissioner for Human Rights, Mary Robinson, pub-
licly raised questions about U.S. commitment to human rights in places like
China, the Bush administration lobbied for her removal (just as the Reagan
administration had successfully pressed for the removal of U.N. Director for
Human Rights Theo van Boven, after he had proven inconvenient in pressing
Argentina in the 1970s, then a U.S. ally, to clean up its Dirty War). The Bush
administration also moved brusquely to unilaterally replace other persons whose
views did not accord with administration policy, such as the head of the Orga-
nization for the Prohibition of Chemical Weapons and the head of the
Intergovernmental Panel on Climate Change.'®

Later the President was to say that Saddam Hussein had been “stiffing the
world” on arms control in Iraq.!'* This was in the face of the U.S.’s refusal to
support international agreements relating to the International Criminal Court
(ICC), global warming, trade in light weapons, improvements to treaties on bio-
logical weapons, children’s rights, women’s rights, and the future of the missile
defense treaty. On these (and other) subjects many countries wanted continued,
if not more, international regulation. The Bush administration rejected these
views and in most cases offered no new ideas about how to cope with evident
international problems. Thus the administration rejected the Kyoto Protocol,
but offered no serious alternative for dealing with global warming, walked away
from the conference on trade in light arms without apparent concern for the
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basic problem (perhaps because of its status as the world’s leading arms
exporter), and refused to ratify the Convention on the Rights of the Child
despite unanimous endorsement from all existing governments.

Many centrist commentators noted this pattern, characterizing Bush foreign
policy as one of “insolent exceptionalism,” or “arrogant,” or objectionable and
self-defeating in its self-serving “double standards.”!> An early summary judg-
ment by the syndicated columnist William Pfaff is worth noting :

The motivation of the new decision-makers in Washington is quite simple.
They want the United States to have its way. They do not want to rule the
world . . . They believe that the United States is the best of all countries,
with the right ideas; that it deserves to prevail in international disputes
because it is right.!®

Said Ramesh Thakur wrote in the International Herald Tribune, “But Washington
cannot construct a world in which all have to obey universal norms and rules,
while it can opt out whenever, as often, and for as long as it likes.”!” It bears
emphasizing that these commentators are not known for persistent U.S.-
bashing. They are widely read and generally respected in the West.

There were, of course, many commentators who supported the administra-
tion’s approach to foreign policy, including to international human rights.'
There were also elements of a cosmetic or superficial multilateralism. For
example, the Bush administration announced the intention to rejoin the United
Nations Educational, Scientific, and Cultural Organization (UNESCO). But
this announcement came at a time when the administration was under broad
attack for its unilateralism, and was essentially a sop to this criticism. UNESCO,
moreover, does not loom large in Bush foreign policy. True, Secretary of State
Colin Powell persuaded the President to take the issue of Iraq to the U.N., but
the President made clear from the beginning of this demarche that the U.S.
would use force against Iraq regardless of the position taken by the Security
Council, which is exactly what transpired.

Given the nature of U.S. foreign policy in general, and concomitantly a
“made in America” approach to many human rights issues, it was perplexing to
think that better packaging and marketing would lead to more deference
abroad—although a panel under the aegis of the venerable Council on Foreign
Relations recommended a better sales pitch. The fundamental problem was
more in the message than in the delivery.'” No less than the President of the
Carnegie Endowment for International Peace branded the Bush administration

as “an aggressive new Rome.”?

International criminal justice after September 11

The Bush administration inherited strong Washington opposition to the new
International Criminal Court. The Clinton administration had belatedly signed
the Rome Statute of 1998 creating the first permanent international criminal
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court. But strong opposition from the Pentagon and from a broad bipartisan
coalition in Congress meant that Clinton was never able to really endorse the
ICC or send the Rome Statute forward for the advice and consent of the
Senate. Clinton could not guarantee to the ICC’s critics that Americans would
never have to appear as defendants before it. Beneath various smoke screens
about a rogue prosecutor and politically motivated charges, arguments that
were discounted by most international legal experts and human rights organiza-
tions in the U.S., lay U.S. exceptionalism and unilateralism—along with
€normous power.

True, what was at issue was the semi-revolutionary idea that national leaders
should have to answer to an international court for charges of war crimes. This
was not a completely new idea, given the Nuremberg and Tokyo Tribunals of
the 1940s, and the U.N. tribunals of the 1990s for the former Yugoslavia and
for Rwanda. Still, the notion that U.S. elected leaders, and top policy-makers
approved by democratically elected leaders, should have to answer to an inter-
national criminal tribunal was not exactly seen with great enthusiasm across the
political class. What was semi-revolutionary was the notion that U.S. citizens
were not exceptional, but were to be potentially judged like the rest.

The Bush administration took the truly unusual step of “unsigning” the
Rome Statute. It blocked further movement on all U.N. peacekeeping matters
until the Security Council granted a one-year guarantee that U.S. personnel
would be exempted from any charges before the ICC while serving in U.N.-
approved deployments of force—a guarantee that was renewed for another year
in June 2003. It pressured states to grant bilateral agreements guaranteeing that
no U.S. citizen would be turned over to the ICC for any charges arising from
events in that particular state. It engaged in public disputes with the European
Union over this issue, with unhappy applicants to the E.U. caught in the middle
of conflicting threats and pressures. Thus in various ways adding up to what the
New York Times accurately termed an “ugly overreaction,”?! the Bush adminis-
tration tried to ensure that the ICC would not be able to exercise its jurisdiction
and authority over any U.S. citizen. All of this had the strong support of
members of Congress, including many Democrats, who passed the American
Servicemen’s Protection Act, which among other things authorized the presi-
dent to use force to liberate any American detained in relation to the ICC (the
so-called Hague Invasion Act).

Some perspective is in order. The ICC only exercises its complementary
authority if and when a state fails to properly investigate, and if prosecution is
warranted in relation to war crimes, crimes against humanity, and genocide.
States retain primary responsibility in these matters. If the U.S. properly
addresses such subjects, the ICC stays on the shelf. A prosecutor who wishes to
advance an indictment must first get the approval of a three-judge chamber of
the court. Thus the prosecutor is not free to do as he or she wishes. Moreover,
all North Atlantic Treaty Organization (NATO) allies, including some like
Britain and France that have frequently used force abroad, have ratified the
Rome Statute. The total number of ratifications in mid-2003 was almost 90.
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There are few, if any, independent legal scholars or respected human rights
organizations that think that there is a high probability of U.S. citizens serving
as defendants in the ICC in politically inspired trials.

Finally, under the notion of universal jurisdiction that attaches to grave
breaches of international humanitarian law, crimes against humanity, and geno-
cide, U.S. citizens can already be arrested and tried by any state. The ICC at
least gives the U.S. the right to initiate its own proceedings when and if charges
are filed. The ICC also offers improved guarantees of a fair trial compared to
many states that theoretically might arrest Americans under the principle of
universal jurisdiction. Moreover, the U.S. Constitution does not travel abroad
with U.S. citizens; those arrested and tried in a foreign jurisdiction have no
recourse to U.S. laws. The ICC makes no change in this situation. Further-
more, U.S. citizens court-martialed for war crimes are tried in military courts
that do not have trial by jury as known in civilian courts.

Nevertheless, the Bush administration has been as adamantly against the
ICC as was Jesse Helms before his retirement from the Senate. John Bolton,
formerly an official in the Reagan administration and on record with the truly
original view that treaties are not really law, was made Bush’s point-man to
keep the ICC at bay.?? On the basis partly of exceptionalism and partly of
realism, the administration, with strong bipartisan support in Congress, is not
prepared to have its decisions on targets and choice of weapons in armed con-
flict subjected to authoritative international legal review. Such matters as the
bombing of dual-use targets (for example, TV facilities in Belgrade and
Baghdad), or the use of depleted uranium shells to pierce enemy armor (alleged
to still be causing health hazards in Kosovo and southern Iraq, among other
places), and the use of cluster bombs in civilian areas (at issue in both
Afghanistan and Iraq) raise serious legal issues about war crimes.

Given that neither Congress nor the courts are likely to conduct a proper
review of such matters, it is possible that a responsible prosecutor of the ICC
might wish to question such policy by way of an indictment—not of lower-
ranking military personnel but of high policy-makers.?> Whether the first
prosecutor of the ICC, a distinguished Argentine lawyer who was involved in
criminal proceedings against former military leaders in that country, and who
has taught at the Harvard and Stanford law schools, would be inclined to
pursue such matters is a good question.

Rather than seriously review controversial policies about targeting and
weaponry, the Bush administration prefers to undercut the ICC at the cost of
increased friction with its NATO allies and others. And at the end of the war in
Iraq, the Bush team moved toward creation of national military courts to
pursue various legal charges against both Iraqis and those detained in the pre-
ceding armed conflict in Afghanistan. Predictably, the administration was
widely criticized for not utilizing the ICC or some other multilateral arrange-
ment. The administration could have turned over top Iraqi officials for trials
that would have broad international support. U.S. legal proceedings against
those captured in relation to Afghanistan and Iraq inherently raise questions
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about fair trials, victor’s justice, and whether Washington is going to repeat the
procedures used in the Nuremberg and Tokyo tribunals, which are often viewed
as poor legal precedents.

The basic rationale for the ICC is that it serves as an inducement to states to
exercise primary responsibility to enforce the law regarding war crimes, crimes
against humanity, and genocide. As was true of the Clinton administration in
Rwanda during 1994, the Bush administration finds that taking the law seri-
ously can sometimes complicate its independence and desire to avoid certain
issues. The current administration resembles earlier ones in that it is more inter-
ested in national independence than in giving serious attention to international
criminal law. Most members of Congress, including most Democrats, support
this orientation.?* U.S. nationalism has trumped reasonable concern for more
effective international law on genocide, war crimes, and other gross violations of
human rights.

One sees this ultra-nationalist and unilateralist orientation by the Bush
administration not only on international criminal justice, but also on the closely
related subject of applying international humanitarian law to the detainees held
at Guantanamo.?® Despite the evident armed conflict in which it was participat-
ing in Afghanistan, the administration initially argued that the 1949 Geneva
Conventions did not apply to any of the detainees. This obviously was at odds
with reality, and the administration then contended that while Taliban fighters
might fall under the Geneva law, they would not benefit from prisoner of war
(POW) status. Article 5 of the Third Geneva Convention of 1949 requires that
an independent tribunal decide the status of detainees in contested cases, and
that until that judgment is rendered the detainee should be treated as if he or
she were a POW.

Further, the administration refused to accord any status under the 1949
Geneva Conventions to Al Qaeda detainees. If such detainees are not covered
by the Third Geneva Convention pertaining to irregular forces, they are almost
certainly covered by the Fourth, pertaining to civilians who fall into the hands
of an adversary during international armed conflict as long as their state is a
party to the conventions. This the Bush administration flatly refuses to accept.

Although the Bush team does allow the International Committee of the Red
Cross (ICRC) to regularly visit the detainees at Guantanamo, which has largely
satisfied Coongress, other parties continue to raise questions about whether the
U.S. is violating international humanitarian law. A British court did so in the
fall of 2002.2° These critics sometimes point out, moreover, that the U.S. has
special forces abroad out of uniform, and thus has an interest in careful atten-
tion to the terms of that law. The Bush administration seems to prefer as free a
hand as possible with regard to the long detention and prolonged interrogation
of detainees who are held without access to legal counsel. It should be noted
that not every violation of the Geneva Conventions is a war crime that leads to
individual prosecution, and it is unlikely that any U.S. official would ever have
to answer for these detention policies at the ICC. These potential U.S. viola-
tions of the Third and Fourth Geneva Conventions of 1949 would not be
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defined as grave breaches and thus do not constitute war crimes in terms of the
Rome Statute; moreover, the prosecutor can only pursue indictments for acts
occurring after July 1, 2002. But they still indicate a self-serving unilateralism
that rankles others, particularly states whose nationals are detained. They also
suggest that playing fast and loose with treaty law is an approach to multilateral
arrangements that is not in the U.S.’s long-term self-interest.

As expected, in the war in Iraq of 2003, the U.S. demanded proper attention
to the Third Geneva Convention of 1949 when its military personnel were
missing or were confirmed as captured by the Iraqi side. As in the 1991 Gulf
war, in the hope of reciprocity, the U.S. gave considerable attention to that law
with regard to the thousands of Iraqi combatants detained by U.S. and U.K.
forces. All of this had no effect on Washington’s views toward detainees at
Guantanamo. Thus, when there was countervailing power bringing into play
considerable self-interest, the U.S. was more careful with legal argument. When
there was no effective countervailing power, the U.S. manipulated the legal
argument as it liked. In either case, however, Washington was unwilling for the
ICC to have any say even as a back-up safeguard operating on the principle of
complementarity.

It is true that the two U.N. ad hoc tribunals, one for the former Yugoslavia
and one for Rwanda, did not function expeditiously and perfectly from their
respective origins in 1993 and 1994. But both courts have evolved over time
and produced an important record of holding high officials responsible for
heinous acts. Both have contributed to the refinement of international law on
genocide, war crimes, and crimes against humanity, and to standards of univer-
sal due process. Both have made positive contributions to other courts such as
the ICC and to the other two transnational courts for Sierra Leone and Cam-
bodia. There is nothing in the record of the two U.N. ad hoc courts and
certainly not anything reflected in the actions of the international prosecutor
that should give the U.S. pause about the ICC.

It is also true that there are roads to social justice beyond juridical proceed-
ings. Of late there has been much debate about truth commissions, apologies,
reparations, and other non-judicial reactions to gross violations of human rights
and humanitarian law.?” Even if it is agreed that it was wise in places such as
South Africa and El Salvador to forgo trials of national leaders for the atrocities
of the past in favor of looking forward to the construction of a stable liberal
democracy, such agreement does not undercut the value of the ICC. Under the
Rome Statute, the Security Council can suspend ICC action for one year,
renewable. Thus provision is made for the possible judgment that in some situa-
tions one might want to bypass international criminal justice for other
conceptions of justice.

Democracy promotion after September 11

President Bush’s National Security Strategy of September 2002 is as much
about democracy and freedom and human dignity as about fighting terrorism,



86  David P. Forsythe

and claims to pre-emptive self-defense.?® Consistent with exceptionalism, the
administration has always stressed its historic role to lead the global struggle for
democracy. On the basis of executive discretion as well as bipartisan Congres-
sional support, the U.S. in recent years has spent some $500 million per annum
on democracy promotion programs.?? Early efforts were directed to organizing
and supervising elections, then to state-building via reform of governing agen-
cies. Now the emphasis is on building civil society—creating the nonprofit
private sector organizations that can exercise a vertical check on state institu-
tions from below, while deepening citizen participation in public affairs.

Bush administration rhetoric fits nicely with Congressionally mandated and
funded programs. It is highly difficult to evaluate such programs, given that no
one knows exactly what produces stable liberal democracy in a given country,
and that the U.S. official role is but one factor out of many.’® Most Western
states, and international organizations like the Council of Europe, the European
Union (E.U.), the Organization of American States (OAS), the Organization for
Security and Cooperation in Europe (OSCE), and the U.N., have democracy
promotion programs. Thomas Carothers suggests that the U.S. focus should be
supporting local volunteer service organizations dedicated to solving practical
problems like adequate housing rather than Western-style professional advocacy
groups.’!

Perhaps the most important problem for the Bush team on this subject lies
not in good intentions or grass roots efforts but in the consequences of defining
the war against terrorism everywhere as the be-all and end-all of the adminis-
tration. According to press reports, the President has determined that
anti-terrorism will be the focus of his administration, that his is a wartime presi-
dency, and that most other issues will just have to receive less of his time.*? Such
an articulated position necessarily reduces U.S. pressure on authoritarian or
transition governments to move seriously to respect civil and political rights and
genuinely implement liberal democracy. Foreign leaders know that if they coop-
erate with Washington on anti-terrorism measures, for example on voting in the
U.N. Security Council or on participating in military coalitions, they will not be
seriously sanctioned for dragging their feet on political reform.

If the Bush team gets China to acquiesce in moves against terrorists, and
reaches agreement with Beijing that certain groups in China’s northwest Xin-
jiang Province are terrorists, then the administration is certainly not going to
sanction China for lack of serious political reform.** High-level pressure from
Washington, if it ever existed, is thus alleviated in exchange for support on anti-
terrorism measures. Of course the Bush team can adopt the Clinton approach
to political reform in China: by pushing for economic freedom and the rule of
law, one eventually will advance political freedom and individual rights.

If one takes Uzbekistan and Egypt as examples, one can demonstrate the
dynamic at work. Despite administration rhetoric stressing continuing interest in
democracy, human rights, and political reform, the U.S. does not seriously press
regimes on these “liberal” issues when they are deemed crucial for U.S. military
and paramilitary operations in places like Afghanistan and Iraq.’* Uzbekistan
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was and is useful to the U.S. for its military operations in Afghanistan and
neighboring areas after September 11. At first the administration was quiet
about that country’s human rights record. But after certain members of Con-
gress began to raise questions about the U.S. “dance with dictators,” the
administration shifted ground.®® U.S. Assistant Secretary of State for Democ-
racy, Human Rights, and Labor (DRL) Lorne W. Craner began to say all of the
right things—namely that a lasting relationship between the two states had to
be built on more than military cooperation, that it had to be based also on
shared values pertaining to “hunger and poverty and political freedom.”?® The
DRL used its discretionary authority to make several grants to human rights
groups in Uzbekistan: nongovernmental organization (NGO) capacity-building
got $795,000, efforts to advance the rule of law got $500,000, political party
development got $300,000.3” But things did not significantly change in the short
run. The ICRC suspended its prison visits during April 2002, given that the
regime of President Karimov did not agree to unfettered visits. Freedom House,
which measures civil and political freedoms around the world, continued to give
the Karimov government the worst possible score on political freedom and the
next to worst possible score on civil freedom. The U.N. Special Rapporteur on
Torture found that practice to be systematic in Uzbekistan.*® Uzbekistan’s lead-
ership saw no need to make changes that would jeopardize its iron grip on
power given the regime’s value to the U.S. in the war on terrorism. Unlike the
European Bank for Reconstruction and Development (EBRD), which insisted
on changes in civil and political rights in exchange for its loans,* the Bush
administration did not try to use economic leverage to get the Karimov regime
to liberalize.

As for Egypt, the U.S. war on terrorism and the war in Iraq accentuated
Cairo’s strategic value. It has been the case for some time that the Hosni
Mubarak regime is key to the U.S. on the Isracli-Palestinian dispute and other
political disputes in the region. Thus the U.S. mostly ignores the lack of democ-
racy, systematic torture, persistent repression, and other violations of human
rights in Egypt. The U.S. occasionally uses quiet diplomacy to tell the Mubarak
regime when Egyptian repression may be creating political problems. The Bush
administration did quietly protest the initial conviction of the well-known and
well-connected Saadeddin Ibrahim and several associates on trumped-up charges
and applauded the reversal of that conviction in early 2003.*" But when the
Mubarak regime renewed the emergency decrees that, recalling the Ferdinand
Marcos era in the Philippines, allowed the government to continue authoritarian
rule despite occasional elections, the Bush administration was silent.

The Bush team now had additional reasons not to press Mubarak on such
issues as authoritarianism, torture, gay rights, and lack of judicial due process.
Amnesty International has consistently raised concern about these and other
issues.*! Freedom House for some time has given Egypt the next to worst possi-
ble scores on both civil and political freedoms. If anything, Mubarak after
September 2001 must feel more immune from foreign pressure. There were
press reports that suspected terrorists were flown to Egypt to undergo harsh
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interrogation beyond the reach of both U.S. courts and the ICRC (which at the
time of writing does not make prison visits there, since there is no armed con-
flict, civil war, or pronounced domestic instability).*?

U.S. democracy promotion is nonexistent in Egypt. There is no indication
that Washington has pressed for democratic reforms under the logic that repres-
sion and frustration breed terrorism against the West in countries such as Egypt,
Saudi Arabia, and Algeria. Whether the trigger was repression condoned by the
U.S., support for controversial Israeli policies, talk of invading Iraq, or some
other reason, anti-American feeling was rampant in Egypt.*® Mubarak,
however, advised against the U.S. invasion of Iraq on the grounds that such an
attack would increase Arab and Islamic terrorism.

It is certainly paradoxical at best that the Bush administration undertook war
in Iraq in 2003 not only for alleged reasons of pre-emptive self-defense, but to
liberate the Iraqi people from tyranny and to create a model democracy that
will transform the Arab world. But to pursue that invasion, partly in the name
of human rights and democracy, the Bush team has chosen to turn a blind eye
to human rights and democracy in places like Uzbekistan and Egypt.

The future is unpredictable, but it is likely that a group of scholars at the
Brookings Institution is right: such a scenario for militant democracy promotion
in Iraq is “a dangerous fantasy.”** Iraq is deeply divided between Arabs and
Kurds, Shi’sa and Sunni, and between supporters and opponents of the
Saddam Hussein regime. The opposition in exile is badly fractured, as are the
Iraqi Kurds in the north. Divided societies can arrive at some type of democ-
racy, witness Belgium or Lebanon in the past. But Iraq is a difficult case. Many
Iraqis do not want the U.S. to linger and influence their political evolution after
the Saddam Hussein regime. Moreover, Iran will clearly try to influence the
course of political events in Iraq, where a pro-American government allowing
U.S. military access can hardly be applauded by the clerics in power in Tehran.
To the extent that there is a movement toward democracy in the Middle East, it
is more likely to come in slow and incremental steps in places like Iran, where it
is already under way, and not from U.S. occupation of divided Iraq. The U.S.
has had troops in Bosnia since 1995, and, despite considerable multilateral help,
movement toward liberal democracy is still quite fragile.

The Bush administration continues to present itself as the leader for dem-
ocracy promotion around the world. The war on terrorism supposedly
accentuates the need for democracy, which presumably does not produce ter-
rorists.® Yet the emphasis on the “war” against terrorism in fact reduces the
prospect of actual high-level U.S. pressure for political reform in countries seen
as crucial for success in that “war.” The Bush team fought a war partly for
democracy in Iraq, but at the same time the administration is a willing acces-
sory to authoritarianism in many neighboring and other countries. Uzbekistan
and especially Egypt are classic examples.
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Welfare rights after September 11

The Bush administration inherited strong opposition to the International Crim-
mal Court, as well as strong opposition to internationally recognized human
rights pertaining to adequate food, clothing, shelter, and health care. I refer to
these as “welfare rights,” as distinct from other internationally recognized
socioeconomic rights pertaining to labor and education. The latter are not
opposed by Washington in principle, although they may not always receive as
much attention as welfare rights in U.S. foreign policy.*®

While Franklin D. Roosevelt spoke about the importance of “freedom from
want,” and while the Nobel Laureate Amartya Sen has argued that a person
who lacks adequate medical care is not really a free person,*’ the U.S. has never
been comfortable with that part of the 1948 Universal Declaration of Human
Rights that addresses welfare rights—the right to adequate food, clothing,
shelter, and health care. When the U.S. endorses international human rights in
the abstract, and when it presses other countries like China to take the Univer-
sal Declaration seriously, the U.S. simply glosses over international welfare
rights as if they did not exist. While in 1977 Carter signed the 1966 Inter-
national Covenant of Economic, Social, and Cultural Rights, neither he nor
any other president ever submitted it to the Senate for advice and consent.

There is a broad consensus in the U.S. that food, clothing, shelter, and
health care have nothing to do with fundamental human rights, but rather that
they are desirable goods in private markets. To the extent that state involve-
ment is necessary to help the less fortunate acquire adequate provisions, these
are voluntary, non-obligatory governmental programs. Individuals have no enti-
tlements. If provided, the state must meet civil rights provisions pertaining to
equality of access and treatment. But the state is not obligated to start or con-
tinue such programs. In November 2002 Oregon defeated a ballot proposal to
provide “universal health care” for its citizens. Health care is treated as a
human right in Canada and most other Western-style democracies. It has never
been in the U.S. The emphasis in this area, as in most others, is on individual
responsibility, market solutions, and small government.

The Bush administration thus has manifested no interest in internationally
recognized welfare rights. The tragic events of September 2001 made no differ-
ence in this regard. The Bush administration, however, to the surprise of many
observers, did announce a plan to double U.S. foreign assistance to certain
countries of the global South. In part as a complement to the war on terrorism,
the Bush team announced plans for a Millennium Challenge Account, which
over several years was designed to increase U.S. foreign development assistance
by five billion dollars. This fund was intended to help countries that engaged in
several reforms, including movement toward “good governance.” Debate has
continued about refinement of the proposal.*®

Much of the U.S. emphasis was clearly on getting countries to accept the
neo-liberal model of economic growth that stressed more capitalism and free
trade and less governmental involvement in the economy. It is relevant to recall
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that despite talk of U.S. support for democracy and humanitarian objectives in
Russia and the Newly Independent States (NIS) formerly part of the Soviet
empire, most of that foreign aid has gone for support for business and strictly
market reform.*?

But some of the rhetoric about the Millennium Challenge Account was on
development through human rights and with attention to human dignity. There
was thus some overlap with democracy promotion. There was also some
increased attention in Washington to the problem of HIV/AIDS in such places
as sub-Saharan Africa. The President promised a U.S. contribution to fighting
this health crisis on humanitarian grounds. The administration was active in
trying to get lower prices in developing countries for drugs needed in the treat-
ment of HIV/AIDS, despite the World Trade Organization’s Trade-Related
Intellectual Property Rights agreement protecting patent rights of pharmaceuti-
cal companies for 20 years.

Thus, if the 1ssue was not framed in terms of a human right to adequate food
or health care, but was presented as a matter of voluntary foreign assistance to
help the less fortunate, the Bush administration showed increased interest in the
1issue. Given that antecedent Republican administrations had minimized the role
of foreign assistance for development, preferring the neo-liberal model with an
emphasis on the role of direct foreign investment from the private sector, this
considerable “bump” in U.S. development assistance, if Congress followed
through on appropriation, was noteworthy. At an international meeting in Mon-
terrey, Mexico, in 2002, the Bush administration was part of a North—South
consensus that the developed countries should help in the advance of the devel-
oping counties.

Heretofore, most developed states projected their domestic models abroad
on these issues.’? States that had large welfare programs at home tended to
provide relatively high levels of developmental assistance (as a percentage of
their gross domestic product). States, especially the U.S., that had small welfare
states at home tended to have small levels of foreign assistance (again as a per-
centage of the GDP). The Bush administration promised to break with this
pattern at least somewhat, undoubtedly stirred by the war against terrorism.

It still remained true that the Bush team rejected welfare rights as human
rights, which reflected a societal consensus. Since the Great Depression, social
democracy has been weak in the U.S. Carter and Clinton were not able to re-
establish the Roosevelt tradition of viewing welfare rights as human rights.
Carter tried, up to a point, whereas Clinton—being a “New Democrat” and
presenting a “third way” that featured close ties to business—did not.

Conclusion

In some ways the events of September 11 have not changed the U.S. approach
to internationally recognized human rights very much, if at all. Washington con-
tinues to view human rights as “international” mostly as a direct application of
the U.S. domestic experience abroad.’! It is very difficult to document a situa-
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tion in which the U.S. has changed its stance on a human rights issue because of
international pressure.®? Thus, when in 1992 the U.S. ratified the International
Covenant on Civil and Political Rights, which contains some provisions different
from the U.S. Constitution concerning free speech, war propaganda, and the
like, the Senate insisted on reservations, declarations, and understandings that
amounted to a statement that the U.S. would not change any of its existing
practices. That is precisely why the Netherlands challenged these statements as
inconsistent with the purpose of the treaty, and thus not allowed under inter-
national law. The U.S. endorses international human rights in the abstract, but
practices a human rights policy that reflects cultural relativism and national par-
ticularity. This is very clear on welfare rights and on the rights of the child.?

Is it difficult to understand why most countries resent the U.S.’s lecturing
them on their human rights record? For example, the rest of the world at least
formally agrees that children deserve special protection. But the U.S. is alone
among states and continues to chart its own unilateral course on this matter,
rejecting the treaty on the rights of the child. This situation undermines the
“soft power” of the U.S. when it approaches other states on such matters as reli-
gious freedom. Other countries have no obligation to implement the U.S. Bill of
Rights, so when Washington is lax with international human rights standards, it
undercuts U.S. leadership for human rights.

Of course U.S. power still may come into play, and other countries may find
it necessary to bend to Washington’s desires. Belgrade finally decided to hand
Slobodan Milosevi¢ over to the U.N. ad hoc court at The Hague, lest Washing-
ton continue to hold up important foreign assistance.

But Washington’s orientations certainly create frictions and resentments.
Growing anti-U.S. fervor in the world is not just the product of foreign jealously
of U.S. wealth and power, but more rationally results from a series of unilateral
policies at variance with the considered judgment of many governments. We
have already reviewed issues like global warming, trade in light arms, and the
ban of anti-personnel landmines. The end result is that the objectives of U.S.
foreign policy meet determined resistance and thus are achieved only with diffi-
culty. Also, U.S. power ceases to be hegemonic, based on persuasion and
“voluntary” cooperation. It becomes dominant power, imposed by coercion,
which is more difficult and costly and in the long run more counterproductive
to a peaceful world built on agreement.

As already noted, the U.S. has never been very keen on the ICC as it took
final shape at Rome in 1998. The U.S. was one of only seven states (and one of
only two liberal democracies, Israel being the other) to vote against the Rome
Statute. And Clinton never submitted it to the Senate for approval. But with
U.S. use of force in Afghanistan and Iraq, the Bush administration is even more
determined not to allow, if at all possible, the ICC to have the opportunity to
review U.S. policy-makers’ decisions about weapons and targets in armed con-
flict. Rather than review policies that might reasonably lead to charges of war
crimes, the Bush team prefers to undercut the ICC by seeking a special exemp-
tion for all U.S. citizens—even at the cost of friction with allies, impediments to
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U.N. peacekeeping, and an imperiled court for the prosecution of those like
Saddam Hussein who are truly a menace to both human rights and inter-
national peace and security. The current administration’s handling of this issue,
with its bipartisan support, suggests more an ideological crusade on behalf of
national authority and freedom of policy-making than a reasoned evaluation of
the costs and benefits of effective international criminal justice.

Given that U.S. citizens may still be subject to the jurisdiction of the ICC
under present rules, U.S. opposition has created great friction with many states
without making any fundamental change. A prosecutor can still bring charges
against U.S. citizens. While this is unlikely, all of Washington’s maneuvers have
failed to alter legal facts. One does wonder whether long-term U.S. interests
would not be better served by accepting the court, and at the same time under-
taking a serious national review of policies that might turn out to be on the
wrong side of international law. If the ICC is acceptable to Tony Blair and the
United Kingdom, it is difficult to understand how it can be so deleterious for
the United States. But here once again we have to take into account an emotive
nationalism in the form of exceptionalism.

Likewise, on international welfare rights, the Bush administration reflects
little difference from previous Republican and Democratic administrations.
There is a strong societal consensus against welfare rights as human rights,
although that consensus does allow space for relatively small welfare programs.
What is new in this domain is a Republican administration’s promise of
increased foreign assistance to deal with the less fortunate in the global South,
which runs counter to the hegemonic neo-liberal model of economic growth
featuring private-sector solutions to most problems. If we take the situation in
sub-Saharan Africa as an example, however, no doubt one is on safe ground in
surmising that the Bush administration is driven more by the desire to appear
responsive to a human problem than by the argument that persons with
HIV/AIDS have an internationally recognized right to adequate health care.
Given the declared war on terrorism, the Bush team no doubt is more inter-
ested in projecting itself as a sensitive and constructive international partner
than as one that is obligated to help respond to the welfare rights of foreigners.

There is a growing concern for international welfare rights in Western aca-
demic circles.>* There may also be some increased attention to these rights by
certain NGOs like Amnesty International and Human Rights Watch, which
now recognize how much poverty and its related ills contribute to denial of civil
and political rights. Still, international welfare rights remain the stepchild of the
global human rights movement. These rights even have secondary status in
Europe where from time to time social democratic governments take them seri-
ously. Thus it is doubtful that there will be a negative impact on U.S. foreign
policy in the short term resulting from its disregard for socioeconomic rights.
Other governments mostly do not care. Clearly the U.S. public is either apa-
thetic, or supportive of the status quo.

It 1s on the subject of democracy promotion that one sees the greatest change
affecting the current administration’s approach to a general human rights issue.
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The rhetoric from Washington has not changed, and the administration still
sees itself as the global leader for enlarging the democratic community. But in
reality, the emphasis on a war against all terrorism as the defining characteristic
of the administration means that U.S. officials cannot help but be ineffective in
influencing political reform in allies and would-be partners in the short term.
Foreign leaders know very well that the real Bush emphasis is on cooperation in
the war on terrorism, not on democratic change that might undermine the
power of the very leaders that are offering various types of concrete support to
the U.S. The 2003 annual report of Amnesty International documents the
decline of attention around the world to democracy and human rights because
of U.S. foreign policy after September 11.%3

It remains supremely ironic that in order to pursue a war allegedly in part
for democracy in Iraq, Washington finds it useful to turn a blind eye to lack of
democracy and related human rights violations in key supporting states such as
Egypt or Pakistan. One wonders how long it will take for the evident contradic-
tions in U.S. foreign policy on democracy promotion to make themselves felt in
official circles in Washington and in the country. Perhaps continued resistance
to political repression in states like Egypt and Pakistan will come to endanger
the American connection as happened in Iran in the late 1970s. At the same
time, as long as Pakistan makes an effective contribution to the arrest of Islamic
terrorists, and as long as Egypt supports U.S. policy in the Israeli-Palestinian
conflict, it is highly unlikely that Washington will bring effective pressure to bear
on Islamabad and Cairo in the name of democracy and human rights.

Contemporary U.S. foreign policy on human rights is greatly affected by the
ideas of exceptionalism, unilateralism, and realism. Exceptionalism remains
strong, as the President sees the country as reflecting a divinely blessed great-
ness. Unilateralism is under attack but remains strong.”® American unilateral
exceptionalism flourishes when backed by clear primacy of hard, coercive
power.”’ Liberalism and human rights have reduced importance. A threatening
international setting normally leads to the predominance of realism over liberal-
ism. The normal process of making foreign policy has been tilted toward
presidential power, as it always is in times of national insecurity. This primacy
for security managers reduces the attention to many human rights issues that
Congress normally pursues in its fragmented way.

The decline in importance of most human rights issues in U.S. foreign policy
can be anticipated when one finds a Republican administration perceiving a
clear and present danger to national security. The inherent tension, however,
between international human rights and national security could have been
managed better by the Bush team. The war against terrorism could have been
defined in less sweeping terms. The President could have made it clearer that
protecting various human rights at home and abroad was just as important in
undermining terrorism.

In the last analysis, George W. Bush, who believes strongly in exceptional-
ism, cannot provide strong leadership for truly international human rights. No
president who believes that the U.S is divinely blessed and stands above human
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rights standards that hold for other states can exercise leadership on issues like
the International Criminal Court. Such presidents will always oppose an equi-
table international law in favor of absolute national sovereignty. Such presidents
will always seek double standards that benefit the U.S. and deeply irritate other
governments and citizens of other countries. Moreover, given the great military
power of the U.S., it is difficult for Washington to accept muscular international
law and organization. States with great power do not normally make great mul-
tilateralists.”®

What is really needed in the twenty-first century is presidential leadership
that can reorient U.S. society to accept limits on state sovereignty and unilateral
action, which are necessary for an equitably managed interdependent world.
Recent presidents have been sorely lacking in this regard. The lack of effective
attention to various human rights by the Bush team is but part of this larger
question.
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4 International human rights

Unintended consequences of the war
on terrorism

Jack Donnelly

The tragedy of September 11, 2001 has led to a substantial redirection of U.S.
foreign policy. This chapter explores the consequences of these changes for U.S.
international human rights and democratization policies. Anti-terrorism has
provoked a one-dimensional ideological campaign that has marginalized human
rights in much the same way as, although somewhat less intensely than, the
crusade against communism did during the Cold War.

The chapter begins by charting the gradual emergence of human rights as
an interest of American foreign policy during the second half of the Cold
War—at first as a matter of considerable controversy, but by the late 1980s as a
concern with widespread bipartisan support. The decline of serious security
threats that accompanied the end of the Cold War led to the growing promi-
nence of international human rights in U.S. foreign policy in the 1990s. Against
this baseline, and a long-established pattern of growing attention to human
rights, this chapter explores the substantial retrenchment that has occurred as a
result of the American reaction to September 11.

There has been no conscious and overt decision to downgrade the place of
human rights in U.S. foreign policy. If anything, the Bush administration now
talks more of human rights and democracy as foreign policy objectives than it
did prior to September 11. Nonetheless, the overriding emphasis on combating
terrorism has shifted (always limited) attention and resources away from human
rights. It has also enabled deeply rooted tendencies toward unilateralism and
the demonization of enemies. As a result, the space in U.S. foreign policy for
human rights and democracy has been significantly reduced—mnot by design,
but no less surely, and with quite unfortunate consequences for the international
struggle to realize human rights.

Human rights in post-Cold War American
foreign policy

Assessing the impact of September 11 requires a baseline of comparison. The
preceding dozen years witnessed a significant increase in the prioritization of
democracy and human rights objectives. In addition, the 1990s saw the devel-
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opment of a stream of unilateral and multilateral practices that established an
international right to humanitarian intervention against genocide.'

Although there 1s little controversy about the existence of these changes,
their cause is a matter of contention. How much was due to their rise in the
hierarchy of U.S. foreign policy interests? How much was due instead to the
spaces that the demise of anti-communism opened for the pursuit of other
objectives? The evidence since September 11 suggests that it was much more
the latter.

Perhaps the easiest way to present the case is in terms of a simple three-
interest model of foreign policy. If foreign policy is constructed out of security,
economic, and “other” interests then, in general, security trumps everything
else. Economic interests usually (although not always) take priority over “other”
mnterests. Occasionally economic interests may even compete with (secondary)
security concerns. “Other” interests generally come last. This model is a pretty
good first approximation of the foreign policy priorities of the United States,
and most other countries as well.

The place of an interest within this hierarchy (and within the hierarchy of
“other” interests) may change either absolutely or relatively; that is, the absolute
value attributed to it may change or the absolute value of another interest
above or below it may change. The increased attention to human rights and
democracy in post-Cold War U.S. foreign policy was largely relative rather than
absolute. It did not rest on altered priorities among these three classes of inter-
est. There may have been a modest absolute increase in the value attributed to
human rights. But the most important change was a dramatic contraction in the
scope of security concerns that opened space for increased attention to human
rights.

How does this compare to the absolute change in the place of human rights
in U.S. foreign policy that took place a decade earlier? The introduction of
human rights on the agenda in the 1970s—beginning with Congressional man-
dates linking human rights and foreign aid and the linkage between human
rights and broader foreign policy concerns reflected in the Helsinki Final Act—
is well documented.? But throughout the presidency of Jimmy Carter,
considerable (and often intense) debate raged over whether human rights were
even an appropriate foreign policy concern.’

A decade later, however, debate focused not on whether the United States
should be pursuing international human rights objectives, but on what place
human rights should be given in particular cases and relative to other foreign
policy interests. By the late 1980s, human rights had become entrenched on the
U.S. foreign policy agenda as a largely nonpartisan objective. Across the entire
mainstream of the political spectrum, which had shifted to the right throughout
the decade, human rights had become an accepted, and valued, objective of
American foreign policy.

Ironically, this change took place during Ronald Reagan’s presidency.
During his early years in office, Reagan worked aggressively to turn his cam-
paign criticisms of Carter’s human rights policies into action. Where human
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rights could not be eliminated altogether from foreign policy (usually because of
Congressional and popular political pressure), they were either marginalized or
cynically manipulated.* Furthermore, the Reagan administration conceptual-
ized democracy in largely geopolitical terms: anti-communism plus elections,
with elections not even necessary for friendly regimes with strong anti-
communist credentials.

These efforts, however, largely failed. Although the advocates of human
rights lost most of the individual battles (most notably over Central America),
ultimately they prevailed. In its second term, the Reagan administration largely
adopted the language of human rights, especially when anti-communism did
not get in the way. And when Reagan’s Vice-President, George H.-W. Bush, ran
successfully for the presidency in 1988, he regularly and freely used the lan-
guage of human rights, with apparent sincerity.

The changes in U.S. international human rights policy after the end of the
Cold War built on this entrenchment of human rights on the foreign policy
agenda. The geopolitical impediments to the pursuit of human rights objectives
dramatically receded. In what has often been referred to as a “unipolar world,”
there were fewer security concerns to interfere with the pursuit of human rights
objectives.

The U.S. and international reaction against the Tiananmen massacre in June
1989 is perhaps the clearest indication of the new geopolitical space for inter-
national human rights.® China, which previously had been largely exempted
from U.S. human rights criticism because of its shared enmity toward the Soviet
Union,” not only came under harsh verbal attack but found itself the subject of
significant international sanctions. And the United States continued to press
human rights as a major issue in Sino-American relations through the mid-
1990s. In other words, in the case of relations with a major world power,
Washington was willing to make modest but real sacrifices of economic interests,
and even accept minor security costs, in order to pursue human rights objectives.

No less important than the changes in the international agenda was the ideo-
logical space opened by the demise of communism. During the Cold War,
protecting “democracy” and “the free world” was often deemed to require tol-
erating or even actively supporting human rights violations directed against the
“enemies of freedom.” With the end of ideological rivalry, which had been at
the heart of U.S. support for repressive regimes on the right, the “threat” posed
to “friendly” dictators largely evaporated.

With the definition of democracy liberated from the tyranny of anti-
communism, the United States not only developed a renewed emphasis on
elections but increasingly came to see that “real” democracy required an active
and effective independent civil society. As civil society promotion programs
expanded, important conceptual and practical linkages were forged between
human rights and democratization agendas. Whatever the shortcomings in
program design, and for all the restrictions imposed by competing interests, this
was a major advance in the sophistication and potential impact of U.S. human
rights diplomacy.®
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During the Cold War, international human rights policies were preoccupied
by a largely reactive and remedial emphasis on stopping, and aiding victims of,
systematic and often brutal repression. With the demise of numerous dictator-
ships of the left and right alike, new opportunities developed for a more positive
emphasis on helping to build a human rights culture. Once the old authoritar-
ian regimes were gone, it became increasingly clear that the work of building
rights-respecting societies and rights-protective regimes had only begun. This
new attitude tended to be expressed primarily in the growing use of the lan-
guage of democracy and democratization. Bureaucratically, it was reflected in
the change from the Bureau of Human Rights and Humanitarian Affairs to the
Bureau of Democracy, Human Rights, and Labor.

In its least attractive dimensions, this new orientation sometimes led to a
fetishistic pursuit of elections.? U.S. policy has also often confused political liber-
alization (that is, reductions in or even elimination of old forms of repression)
with democratization, in a naive belief that all progressive political change lies
on a path that leads to democracy.!? But in its more attractive dimensions—
which were not entirely lacking during the administration of Bill Clinton, and
even that of his predecessor—it involved a vision of human rights that went well
beyond the Cold War era’s simplistic vision of stopping torture, freeing political
prisoners, and “throwing the rascals out.”

As these last paragraphs have suggested, in the 1990s there was genuine
rethinking and learning that contributed to redesigned international human
rights policies—not just in the U.S. but in many other countries as well. One
might also argue that there was a modest absolute increase (especially outside
the United States) in attention and commitment to international human rights
ssues. The crucial change, however, was less in the substance or absolute inten-
sity of U.S. human rights and democracy promotion interests than in the space
opened for such initiatives by the end of geopolitical and ideological rivalry with
the Soviet Union. Since September 11, human rights have not so much
retreated from American foreign policy as they have been eclipsed by a focus on
terrorism.

The eclipse of human rights

Some of the changes discussed in the preceding section have become deeply
entrenched, most notably the acceptance throughout the political mainstream of
human rights as a legitimate foreign policy concern. But the relative priority
attached to international human rights objectives remains a matter of contro-
versy. The previous argument suggests that the post-Cold War upsurge of
human rights and democracy as objectives of U.S. foreign policy was vulnerable
to a reinflation of security concerns. Since September 11 we have indeed wit-
nessed democracy and human rights being obscured, and thus effectively
pushed back toward the margins of U.S. foreign policy, by a new geopolitical
vision and a new ideological crusade. Both have striking analogies to their Cold
War predecessors.
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Most notable, perhaps, was the transformation, almost overnight, of Pak-
istan, in the official U.S. representation, from a retrograde military dictatorship
—and one that, in addition, was a major supporter of international terrorism,
the preceding decade’s most flagrant violator of the non-proliferation regime,
and a bellicose threat to regional security in south Asia—into a leading U.S.
ally. And despite the lack of any substantial human rights improvements or
progress toward democracy in Pakistan, the U.S. embrace has continued long
after the war in Afghanistan. For example, on his visit to the United States in
the summer of 2003, Pakistani strongman Pervez Musharraf was lavishly
praised by the administration.

Much more generally, governments have taken advantage of the rhetoric of
anti-terrorism to intensify their attacks on domestic and international enemies.
As Human Rights Watch has put it, “Particularly troubling, and common, have
been the pretextual use of counter-terrorism laws as new weapons against old
political foes.”!! Russia and Israel provide perhaps the most tragic examples of
the war on terrorism run amok.

In Chechnya,'? intensified Russian military action certainly owed much to
the natural ebb and flow of that terrible conflict. Russia, however, has been
emboldened by the language and logic of a global war on terrorism, calculating,
correctly, that appeals to anti-terrorism provide partial insulation from inter-
national criticism.!* The muting and partial disabling of humanitarian criticism
has certainly not caused Russian brutality, but it has facilitated it.

In Israel, the government of Ariel Sharon has responded to the upsurge of
terror bombings with a vengeance that reflects not only its own inclinations but
also Washington’s tolerance for a brutal war on terrorism.!* Assassination and
collective punishment have become standard operating procedures. The indig-
nities and human rights violations that have long characterized military
occupation have intensified in number and severity. Perhaps most brutal have
been policies consciously aimed at destroying the Palestinian economy and
making every Palestinian civilian suffer, both economically and through the
denial of personal liberties,'> for the actions of a tiny group of extremists and
the unwillingness or inability of the Palestinian Authority to control them.

The terrorist threats faced by Russia and Israel-—and the difficulties of
responding to them—are real. Unfortunately, however, responses have them-
selves relied on systematic human rights violations and terrorist tactics.'® But
the United States and its allies have backed off from their criticism of Russia.!”
And the U.S. has done little to impede the slide of Israel into policies that can
only accurately be described as state terrorism. Even the new “Road Map” for
peace places virtually all the blame on Palestinian terrorists, and the administra-
tion continues to treat Israeli state terrorism less critically.

Suffering by innocent civilians has perhaps brought some of the satisfactions
of retribution. But as the continuing suicide bombings in Israel and the theater
hostages and ongoing bombings in Moscow indicate, it has not made its perpe-
trators more secure. Quite the contrary, it has plunged them even deeper into a
cycle of violence and despair.'®
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Washington’s tolerance for systematic human rights violations, and even state
terrorism, when responding to terrorism, has been facilitated by the tendency to
see anti-terrorism less as a material interest of U.S. foreign policy than as a
crusade against evil. In a struggle against evil, in contrast to the pursuit of mat-
erial interests, victory is all that matters. As the struggle progresses, the end
comes to be seen as justifying a growing range of morally and legally problem-
atic means.

The ordinary restraints of law and the conventional limits on the use of force
regularly lose out to the imperatives of the crusade. Where the conflict 1s milita-
rized, the classic just-war restrictions increasingly are eroded or ignored;
noncombatants are directly targeted, proportionality is disregarded, and the
very idea of innocent civilians is undermined by direct and indirect attributions
of collective responsibility and guilt. Where the struggle is carried out through
the institutions of “law and order” and the internal security forces, human
rights are the price exacted not just from terrorists but from peaceful political
opponents, members of groups that are feared or despised, and ordinary indi-
viduals accidentally or arbitrarily caught up in the security apparatus.'?

These relatively dramatic examples, which enable rights-abusive policies, are
matched by a general decline in Washington’s official attention to human rights
and democracy promotion. The United States remains committed rhetorically
to human rights and democracy. But in practice these objectives have been
overshadowed, and thus moved to the background, in a growing number of
cases. Although the decline has been substantially less dramatic in the two years
since September 11 than during the Cold War—an analogy with the impact of
the war on drugs on American policy in the Andean region is closer to the
mark—U.S. support for human rights and democracy has been among the
more prominent casualties of the war on terrorism.

Some have suggested that this is, at the very least, not incompatible with the
preferences of the current Bush administration.?” But these changes are by no
means restricted to the political right. In fact, the most striking fact has been the
participation in or tolerance of this shift in policy by moderates and liberals,
who have more of an inclination to pursue international human rights objec-
tives. The Bush administration’s anti-terrorism policy has strong bipartisan
support. Although its domestic dimensions have provoked sustained (although
rarely harsh) criticism from prominent mainstream political figures, criticism of
its international dimensions has been restricted primarily to human rights
NGOs and figures on the fringes of the political mainstream.

In any case, even within the administration and among its allies, there has
been no attack on human rights and democracy objectives. They remain
rhetorically important goals of U.S. foreign policy.?! One need not be overly
charitable to suggest that this reflects a genuine commitment to these values. At
the very least, it indicates that other important internal and international con-
stituencies continue to take them seriously. Hypocrisy is effective only to the
extent that it taps into widely and genuinely held values.

In an important sense, then, the relative decline of human rights in U.S.
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foreign policy has been largely unintended. The explicit aim has been not to
harm or even slight human rights but rather to pursue security objectives that
are deemed to be more important.

This does not in any way lessen American responsibility. Although “unin-
tended,” the negative human rights consequences have been very real, were
casily anticipated, and are now well known. The lack of intent, however, is
important for thinking about the prospects for reversing these trends.

If the decline in the position of human rights in U.S. foreign policy has been
largely relative, then any revival-—much like the initial post-Cold War increase
in the prominence of international human rights concerns—will depend on
space being opened by the retreat of competing security objectives. A return to
a more active, aggressive, and consistent international human rights policy must
await the reopening of the political space currently pre-empted by the war on
terrorism. We can perhaps hope for such a change in a couple of years, espe-
cially if George W. Bush 1s not re-elected. But in the short term, human rights
are almost certain to remain eclipsed by anti-terrorism in American foreign

policy.

Human rights, security, and foreign policy

A defender of the war on terrorism might argue that the account so far is a
simple one of competing foreign policy objectives: major security interests have
appropriately pushed human rights and democracy promotion to the sidelines.
However, the actual dynamic has been rather different. This section focuses on
qualitative substantive changes in the understanding of security. The following
section examines the tendency to conceive new threats in moralized terms and
to respond with an irrational exuberance for a militarized crusade.

Up to this point, “security” has been treated as if its meaning was obvious
and constant. Protecting the national territory from invasion may fit this
description. Most other “security” interests, however, are more thoroughly
constructed and variable. It is instructive to consider a simple three-variable
model, each with two possible values. What is to be secured—the state (national
security) or citizens (personal security)? Where does the threat lie—externally
or internally? And what is the nature of the threat—material or moral (ideo-
logical)?

The relatively constant and uncontroversial dimensions of “security” address
external material threats to the state. Security thus understood is indeed plausi-
bly seen as an appropriately overriding concern of foreign policy: without
national security from external material threats, all other interests and values
are at risk. The tradition of realpolitik understands the national interest, and
thus national security, as largely restricted to such external material interests.??
As we move away from this relatively simple case, however, “security” becomes
more obscure, its priority becomes more contentious, and its conceptual and
normative relationships to human rights may vary considerably.

A focus on the security of individual citizens has strong positive connections
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with human rights. In fact, internationally recognized human rights can be seen
as measures to secure individuals from the threats to their dignity and security
posed by modern states and markets. A focus on state security, however, has no
necessary connection to individual human rights; it depends on the character of
the state being protected and the means used to secure it.

To oversimplify, human rights are about protecting citizens from the state.
More precisely, the state, in contemporary international human rights law, has
the principal obligation of implementing internationally recognized human
rights. Violations thus usually involve either direct action by the state or the
failure of states to take action that implements or enforces human rights.

National security, by contrast, is about protecting the state from its (per-
ceived) enemies. Those enemies may themselves be citizens. And even when the
enemies are external, the rights of citizens may need to be sacrificed in order to
carry out defensive measures.

An antagonistic relationship between national security and human rights is
especially likely when security is seen in moral rather than material terms and
to the extent that the causes of insecurity are seen as internal. This was
common during the Cold War. With “security” understood almost exclusively
as a matter of national security (which was understood to have a substantial ideo-
logical dimension), U.S. foreign policy was extremely tolerant of regimes that
systematically sacrificed the human rights of their citizens to the alleged impera-
tives of protecting the nation from communist attack and subversion. Latin
America provides perhaps the most striking examples—Guatemala in the
1950s, the southern cone of South America during the 1970s, El Salvador
during the 1980s—but there were many instances in Asia (for example, South
Korea and Vietnam) and Africa (for example, South Africa and Zaire) as well.

The end of the Cold War led to a redefinition of U.S. security interests in
less ideological terms. This eliminated incentives for the United States to court
repressive regimes in order to keep them out of the communist camp. At the
same time, it undermined the principal rationale for repression by rightist dicta-
torships. Taken together, these changes greatly reduced the antagonism between
human rights and national security in U.S. foreign policy.

In other words, after the end of the Cold War not only were security con-
cerns reduced in number but the concept of “security” was rethought. Consider,
for example, the Soviet/Russian threat. Russia still posed most of the same mat-
erial threats in 1995 that it did in 1985; the end of the Cold War simply did not
coincide with a substantial reduction in Soviet military power. Rather, the ideo-
logical threat posed by communism disappeared, beginning with liberalization
at home and “new thinking” in Soviet foreign policy, accelerating the processes
that ultimately led to the collapse of the Soviet bloc and the dissolution of the
Soviet Union.

In addition, there was a partial move toward a conception of security with
more of a personal dimension or, in the language that became popular in the
1990s,%3 “human security.”?* The roots of this change can be traced to the Con-
ference on Security and Cooperation in Europe. The 1975 Helsinki Final Act,
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and especially Principle VII (“Respect for Human Rights and Fundamental
Freedoms”) and Basket III (“Cooperation in Humanitarian and Other Fields”),
introduced human rights explicitly into the mainstream of international security
discussions. And in follow-up meetings in Belgrade (1977-8), Madrid (1980-3),
and Vienna (1986-9), human rights were central.

Certainly human security never displaced national security on the U.S.
foreign policy agenda. But in the 1990s it did come to occupy a significant space.
This is perhaps most evident in a series of armed humanitarian operations that
received strong U.S. support, running from Somalia and Bosnia through Kosovo
and East Timor.?> More broadly, the concept of “peace-building” was added to
the international security lexicon?® and a human rights dimension was incorpo-
rated into a number of post-conflict peacekeeping operations.?’

As many of the examples presented above suggest, the trend since
September 2001 has been in the opposite direction. National security trumps
all. And the appeal to homeland security, which to my ears sounds like the
languages of fascism and Stalinism, makes it clear that it is the security of the
country, not the rights of U.S. citizens (let alone the human rights of foreigners)
that 1s to be protected.

It is certainly true that recent terrorist acts have modestly increased the
material threat to the United States. The most important changes since Sep-
tember 11, however, have involved the expansion of the other dimensions of
security.

The war on terrorism has led to a significantly more ideological vision of
security. This theme is pursued in greater detail below. The internal dimensions
of security, as expressed in the language of homeland security, have moved to
the forefront. And the focus on personal security has receded in favor of a
renewed emphasis on national security.

Taken together, the result has been an increasing tendency to see security
and human rights as competing rather than reinforcing concerns. Part of the
change has been the rise of new threats to the material interests of the United
States. But no less important has been a reconceptualization of the very
meaning of security.

Irrational exuberance: the case of axis of evil

The implication of the preceding section is that human rights and democracy
promotion have lost out less as a result of carefully considered trade-offs of com-
peting interests and more due to a decision to reorient U.S. policy around an
ideological crusade, which has introduced a substantially irrational element into
Washington’s policy. Moreover, the new crusade against terrorism has facilitated
the expression of dangerous tendencies in U.S. foreign policy, particularly to
demonize enemies and to act unilaterally.

One striking consequence of the post-September 11 environment has been
the rhetorical creation of, and reorientation of U.S. foreign policy toward
opposing, the “axis of evil,” which was introduced into public discourse by Pres-
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ident Bush in his State of the Union Address on January 29, 2002.2% In fact,
there are not the actual connections between these three countries that would
plausibly make them an axis. Quite the contrary, Iran and Iraq have been bitter
enemies and North Korea is not closely linked to either of the other two
regimes. This new enemy has been constructed out of a hodgepodge of very dif-
ferent (and largely unrelated) concerns—most notably terrorism, proliferation,
regional security, and general anti-U.S. sentiment.

The glue that holds together this disparate set of issues and countries is the
general anti-terrorist hysteria. No rational assessment of U.S. interests would
suggest that its policy ought to focus on these three regimes. This is true even in
the narrow case of a well-designed war on terrorism.

Terrorists sponsored by these three regimes have not directed their activities
against the territory or military of the United States. In fact, nationals of these
countries—in sharp contrast to, most notably, those of Saudi Arabia—have not
even been centrally involved in the widely publicized terrorist attacks on U.S.
citizens. The global role of these three countries makes them no more deserving
of special attention than any other nations. Other states, including U.S. allies,
are equally culpable. Syria, for example, has been as active in the Middle East
as Iran. The devastation wreaked by Pakistani-supported Kashmiri terrorists
has been at least as significant as anything caused by terrorists supported by the
axis of evil-—not to mention the long-standing Pakistani support for the Taliban,
prior to its post-September 11 about-face.

Much the same is true of the other “crimes” of these regimes. North Korea
has indeed been guilty of breaching general international non-proliferation
norms, as well as particular agreements with the United States. But Pakistan, a
U.S. “ally,” is the most flagrant proliferator of the past decade in a regional
security context that is at least as unstable as that of the Korean peninsula. Fur-
thermore, evidence also suggests that Pakistan has contributed to North Korea’s
nuclear program. Iraq’s nuclear ambitions seem, by the evidence of the recent
war, to have been thwarted by international sanctions and monitoring. And
Iran, although a legitimate proliferation concern, does not appear to be an
imminent threat.

From a human rights perspective, these problems might be forgivable if these
“evil” states were not the world’s leading human rights violators. A strong case
can be made that North Korea and Saddam Hussein’s Iraq belonged on any
“top ten” list. But the inclusion of Iran in such company is far-fetched, which
can only be explained by the tendency to demonize enemies that has arisen
since September 2001.

Revolutionary Iran is in many regards an extremely unappealing regime. But
respect for human rights and democracy are far more advanced in Iran than in
the U.S.s leading ally in the region, Saudi Arabia. Iran is the only country in
the region with a vibrant opposition and immediate possibilities for reform. Rel-
atively free elections are held regularly for a legislature and government that
have considerable influence over policy. Despite substantial censorship and a
serious problem of legal and political attacks on opposition journalists, Iran is
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one of the few countries in the region with a substantial cadre of opposition
journalists. State-supported vigilante violence is a recurrent problem, but oppo-
sition political figures face far fewer threats to their personal security than in the
rest of the region. And women’s rights are further advanced in Iran than in all
but one or two Arab countries; certainly compared to Saudi Arabia, Iran, espe-
cially Tehran, allows more women’s rights.

U.S. policy, however, has largely sacrificed the chance to facilitate the
ongoing process of reform in Iran. Indeed, Washington’s bellicosity has made
life more difficult for reformers. Rather than recognize the positive, if limited,
changes in Iran over the past decade, Washington has chosen to single out Iran
for special attack. It has even sacrificed opportunities to pursue convergent
interests cooperatively, most notably in Afghanistan and Iraq.

There has been, in effect, a choice to keep Iran as an enemy rather than
either help to reform it or try to settle outstanding issues, which at this point are
largely symbolic on both sides. Hence Iran is not just an ordinary enemy, but a
demonized one, particularly since the hostage crisis in 1979-81. The re-
demonization of Iran, as part of the axis of evil, has been largely driven by the
hysteria of the war on terror.

The idea that these three second- or third-rate powers are the appropriate
focal point for the foreign policy of the world’s only superpower is ludicrous.
But this approach has had serious negative consequences, most directly for
reformers and human rights in Iran, and more generally in the turn of U.S.
attention away from human rights and other concerns. But the consequences
pale before those associated with the war on Iraq.

As in the creation of the axis of evil, the justification for the war in Iraq was
cobbled together out of a variety of disparate concerns: weapons of mass
destruction (WMD), terrorism, regime change, a history of animosity, and
regional security. As in the general axis-of-evil charge, the particular elements of
the charge are problematic. And the combination was held together mainly
with the glue of post-September 11 hysteria.

The threat of WMD seems, by the current evidence, to have been over-
stated. As noted, Iraq’s contribution to international terrorism has been real but
certainly not especially notable. There is no hint elsewhere in U.S. foreign
policy that it considers even the most vicious behavior to be legitimate grounds
for an invasion to overthrow a regime. And Iraq was no serious threat to its
neighbors, having been effectively hobbled by the Gulf war and a decade of
international sanctions and monitoring.?’

As in the previous examples, there is no simple story of direct causation. The
war against terrorism exacerbated existing tendencies, most notably toward uni-
lateralism and the demonization of enemies, and also helped to hold together
the various justifications that were used to build the political coalitions that
backed the war in Iraq. But without the paranoia over terrorism, it is hard to
imagine the Bush administration’s marshaling the national and international
support needed to launch the war against Iraq.



International human rights 109
Conclusion

The world has become a worse place since September 11, and the United
States bears some responsibility for the deterioration. In the 1990s and with sur-
prising frequency, the U.S. used its immense power on behalf of humanitarian
concerns. Security and economic interests remained at the core of foreign
policy, but power was used, repeatedly and very prominently, on behalf of the
victims of repression, thereby adding moral and legal legitimacy to its super-
power status. No less importantly, the number of reprehensible countries treated
as “friends” declined dramatically.

The war on terrorism has not produced a dramatic and complete reversal.
But the United States today embraces repression more frequently than at any
time since the end of the Cold War. It seems less willing to expend its resources
on behalf of human rights and humanitarian concerns. When Washington
asserts itself—increasingly more unilaterally—it is on behalf of a vision of secu-
rity that has little human dimension. And interests evoke much less international
support as a result. Ironically, not only do human rights suffer but, by pushing
human rights back into the shadows, the United States—for example, in
postwar Iraq—finds itself less able to achieve its other foreign policy interests.
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3 The fight against terrorism

The Bush administration’s dangerous
neglect of human rights

Kenneth Roth

Leadership requires a positive vision shared by others and conduct consistent
with that vision. The campaign against terrorism is no exception. The United
States, as a major target, took the lead in combating terrorism. But the global
outpouring of sympathy that followed the attacks of September 11, 2001 soon
gave way to a growing reluctance to join the fight and even resentment toward
the government leading it.!

How has this goodwill been depleted so quickly? In part the cause is tradi-
tional resentment of the U.S. and its role in the world—resentment which was
softened only temporarily by the tragedy of September 11. In part it is opposi-
tion to U.S. policy in the Middle East—in Israel, Palestine, and Iraq. And in
part it is growing disquiet that the means used to fight terrorism often conflict
with the values of freedom and law that most people embrace and that Presi-
dent George W. Bush says the United States is defending.

Despite its declared policy of supporting human rights, the Bush administra-
tion in fighting terrorism refuses to be bound by human rights standards.
Despite a U.S. tradition at home of government under law, the administration
rejects legal constraints, especially when acting abroad. Despite a constitutional
order that is premised on the need to impose checks and balances, the U.S.
government seems to want an international order that places no limits on its
own actions. These attitudes are jeopardizing the campaign against terrorism.
They are also putting at risk the human rights ideal.

This 1s not to say that the United States is among the worst human rights
offenders. But because of America’s extraordinary influence, the Bush adminis-
tration’s willingness to compromise human rights to fight terrorism sets a
dangerous precedent. Because of the leadership role that the U.S. government
so often has played in promoting human rights, the weakening of its voice
weighs heavily, particularly in some of the frontline countries in the war
against terrorism, where the need for a vigorous defense of human rights is
great. This degrading of international standards threatens to come back to
haunt the United States.
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Human rights and the challenge of terrorism

Terrorism is antithetical to human rights. Since targeting civilians for violent
attack is repugnant to human rights norms, those who believe in human rights
have a direct interest in the success of the anti-terrorism effort. Yet the Bush
administration’s tendency to ignore human rights in fighting terrorism is not
only disturbing in its own right, it 1s dangerously counterproductive. The smol-
dering resentment that it breeds risks generating terrorist recruits, puts off
potential anti-terrorism allies, and weakens efforts to curb terrorist atrocities.
The perceived short-term need to compromise human rights in fighting terror-
1sm thus can have a dangerous boomerang effect.

Terrorism cannot be defeated from afar. Curbing terrorism requires the
support of people in the countries where terrorists reside. They are the people
who must cooperate with police inquiries rather than shield terrorist activity.
They are the people who must take the lead in dissuading would-be terrorists—
not the Osama bin Ladens of the world, but their potential recruits. But people
will hardly be inclined to help the anti-terror cause if they see Washington
embracing the governments that repress their human rights. Their reluctance
only increases if their entire community is viewed as suspect, as many young
male Middle Easterners and North Africans feel since September 11.

Clearly the United States needs to take extra security measures. But the U.S.
government must also pay attention to the pathology of terrorism—the set of
beliefs that leads some people to join in attacking civilians, to claim that the
ends justify the means. A strong human rights culture is an antidote to this
pathology. Human rights and security are mutually reinforcing, yet too often
the administration treats them as a zero-sum game.

President Ronald Reagan at the height of the Cold War understood the need
for a positive vision. He understood that the United States could not afford to
be only against communism. It had to stand for democracy, even if at times his
support was no more than rhetorical. Similarly, it will not work for the Bush
administration today to be only against terrorism. The administration will have
to stand for the values that explain what is wrong with attacking civilians—
namely, the values of human rights.

At times there have been hints of such a positive vision: in prominent parts
of a speech that President Bush gave at West Point in June 2002; in part of his
administration’s National Security Strategy released in September 2002; and in
the conditions for disbursing increased international assistance (the Millennium
Challenge Account), announced in November 2002.2 But this rhetorical
embrace of human rights has translated only inconsistently into U.S. conduct
and foreign policy.

For much of the past half-century, the United States was often a driving
force for strengthening the human rights ideal. It took the lead in drafting the
Universal Declaration of Human Rights, building the international human
rights system, and lending its voice and influence on behalf of human rights in
many parts of the world. Often this support for human rights was inconsis-
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tent—tempered by strategic concerns and a deep resistance to applying inter-
national law at home. Yet the U.S. government could still be found at the
forefront of many human rights battles, and it contributed significantly to build-
ing a global consensus about the importance of human rights as a restraint on
legitimate governmental conduct.

The Bush administration, too, has tried to advance human rights in places
where the war on terrorism was not implicated, such as Burma, Belarus, and
Zimbabwe. The administration has publicly recognized the connection between
repression and terrorism, and to a limited extent has tried to promote human
rights in some places that are more directly involved in the fight against terror-
ism, such as Egypt and Uzbekistan. Yet the administration has compromised
the long U.S. engagement on human rights in three important respects.

First, in several key countries involved in the campaign against terrorism,
such as Pakistan and Saudi Arabia, even rhetorical U.S. support for human
rights has been sparing—often nothing more than the State Department’s once-
a-year pronouncements in its global human rights report. The administration
also has shown little inclination to confront such influential governments as
Russia, China, and Israel that have used the fight against terrorism to cloak or
intensify repression aimed at separatist, dissident, or nationalist movements that
are themselves often abusive.

Second, even when the Bush administration has tried to promote human
rights, its authority has been undermined by its refusal to be bound by the
standards that it insists others abide by. From its rejection of the Geneva Con-
ventions for prisoners from the war in Afghanistan to its misuse of the “enemy
combatant” designation for criminal suspects at home, from its threatened use of
substandard military commissions to its reported use of “stress and duress” inter-
rogation techniques and its abuse of immigration laws to deny criminal suspects
their rights, the administration has fought terrorism as if human rights were not
a constraint.

Third, the Bush administration has intensely opposed the enforcement of
international human rights law, from the International Criminal Court (ICC) to
more modest efforts to affirm or reinforce human rights norms. Similar excep-
tionalism could be seen 1n such actions as the administration’s rejection of the
Kyoto Protocol on global warming, its blocking of efforts to strengthen the Bio-
logical Weapons Convention, and its determination to go to war in Iraq without
Security Council approval. This opposition suggests a radical vision of world
order, a view of the superpower unconstrained by international law. Certain
influential elements in the administration seem to view international law as an
unnecessary encroachment on U.S. action—a set of rules to be avoided because
they might restrict future U.S. latitude in unforeseeable and inconvenient ways.
Instead, they advocate determining the proper scope of governmental conduct,
if not through unilateral assertions of power, then at least through case-by-case
negotiations, in which the U.S.’s overwhelming economic and military strength
1s more likely to prevail.

But even might has limits. Shared norms—of commerce, peace, or human
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rights—are needed so that most governments voluntarily abide by them. Pres-
sure may still be necessary to rein in recalcitrant governments, but an effective
global order depends on most governments’ living voluntarily by agreed-upon
rules. Even if the result is disappointing in a particular case, most governments
recognize that a system of law is in their interest over the long run. But that
logic breaks down if the sole superpower routinely exempts itself from shared
rules. If these common norms give way to relations built on power alone, the
world will revert to a premodern, Hobbesian order. That can hardly be in the
long-term interest of the United States or anyone else.

The Bush administration’s neglect of human rights in fighting terrorism has
been visible in its own treatment of terrorist suspects, its bilateral relations with
other governments, its behavior in international forums, and in elements of its
war in Iraq.

Treatment of terrorist suspects

Much of the criticism of the Bush administration’s human rights record since
September 11 has focused on the U.S.A. Patriot Act. This act—a law passed by
Congress and signed by President Bush—contains many troubling provisions,
such as those allowing enhanced official scrutiny of medical, library, and student
records. But many of the administration’s most flagrant abuses toward terrorist
suspects have had nothing to do with the Patriot Act. As the following examples
illustrate, much of the administration’s most troubling conduct reflects unilateral
executive action unconnected to any Congressional grant of authority.

A good example is the Bush administration’s disregard of the 1949 Geneva
Conventions in its treatment of prisoners of war (POWs). Historically, the
United States has been expansive in its compliance with the requirements of
international humanitarian law (or the laws of war) with regard to belligerents
captured in the course of an armed conflict. For example, the U.S. afforded
POW status to Chinese soldiers captured during the Korean War even though
the People’s Republic of China was not a party to the Geneva Conventions. It
provided POW status to many captured guerrillas during the Vietnam War.
During the 1991 Gulf war, the U.S. military convened special tribunals to
determine the legal status of more than one thousand captured Iraqis, as the
Geneva Conventions require.

The United States upheld international standards in part out of recognition
that they ultimately benefit U.S. soldiers. Needless to say, the reverse is also
true: failure to comply with the Geneva Conventions encourages noncompli-
ance by others when U.S. service members must depend on the Conventions
for their protection. Unfortunately, the Bush administration broke with this long
U.S. tradition in its treatment of terrorist suspects and others detained in the
war on terrorism. Ironically, it then found itself in the awkward position of
having to rely on the Geneva Conventions to try to protect its captured troops
in Iraq.

In its treatment of the people detained at Guantanamo Bay, the administra-
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tion has adopted an unjustifiably narrow reading of the Geneva Conventions,
which effectively places these detainees in a legal black hole, allowing them to
be kept in long-term arbitrary detention despite international prohibitions. For
mstance, the Third Geneva Convention provides that captured combatants are
to be treated as prisoners of war until a “competent tribunal” determines other-
wise.? Under the standards set out in the convention, the detainees who were
former Taliban soldiers almost certainly qualify as POWs, while many of the
detainees who were members of Al Qaeda probably do not.* But the adminis-
tration has refused to bring any of the detainees before a tribunal and has
unilaterally asserted that none qualifies as a POW.?

This flouting of international humanitarian law cannot be explained by the
exigencies of fighting terrorism. Treating the detainees as POWs would not pre-
clude the United States from interrogating them or prosecuting them for
committing terrorist acts or other atrocities. And POWs, like other detained
combatants, can be held without charge or trial until the end of the relevant
armed conflict.

The administration’s refusal to apply the Geneva Conventions seems to stem
in part from its desire to minimize public scrutiny of its conduct. For instance,
in the absence of criminal prosecutions, the Geneva Conventions require that
all detainees, regardless of their status, be repatriated once “active hostilities”
have ended.® In the case of at least the Taliban detainees, that would seem to
have required repatriation as soon as the war with the Afghan government was
over—that is, presumably, after a Loya Jfirga (“Grand Assembly”) elected Hamid
Karzai President of Afghanistan in June 2002.

The Bush administration also breached the rule of law to take custody of
some detainees. In October 2001 it sought the surrender in Bosnia of six Alger-
ian men who were suspected of planning attacks on Americans. After a
three-month investigation, Bosnia’s Supreme Court ordered the men’s release
from custody for lack of evidence. When rumors spread of U.S. efforts to seize
the suspects anyway and spirit them out of the country, Bosnia’s Human Rights
Chamber—which in fact was established under the U.S.-sponsored Dayton
Peace Accord and includes six local and eight international members—issued
an injunction against their removal. Yet in January 2002, under pressure from
Washington, the Bosnian government ignored this legal ruling and delivered the
men to U.S. forces, who whisked them away, reportedly to Guantanamo. The
U.S. government showed similar contempt for national justice systems when in
June 2003 it quickly removed five terrorist suspects from Malawi in violation of
a court order.’

Similarly, the administration has crossed the appropriate line between war
and law enforcement in the cases of: José¢ Padilla, a U.S. citizen arrested in May
2002 as he arrived from Pakistan at Chicago’s O’Hare International Airport,
allegedly to explore creating a radiological bomb; and Ali Saleh Kahlah al-
Marri, a Qatari student arrested in December 2001 at his home in Peoria,
Illinois, where he was said to have been a “sleeper” available to help others
launch terrorist attacks. Padilla was briefly held as a material witness and Marri
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even had minor criminal charges filed against him. Then, in each case, rather
than pursuing criminal prosecution, the Bush administration declared the men
“enemy combatants.” That designation, the administration claims, permits it to
hold them without access to counsel and without charge or trial until the end of
the war against terrorism, which may never come.

If Padilla’s and Marri’s alleged offenses are rightfully viewed as acts of war,
the administration would be within its rights to hold them as enemy combat-
ants. But if they are more appropriately seen as crimes, the men should be
prosecuted with full due-process rights. International law is weak in explaining
whether war rules or law-enforcement rules should apply, but our moral judg-
ments can provide guidance. If Padilla and Marri were really “enemy
combatants,” U.S. security forces would have been entitled to summarily shoot
them rather than take them into custody. In war there is no obligation to take
custody of] rather than kill, an enemy soldier who has not offered to surrender.
Padilla could have been gunned down as he stepped off his plane at O’Hare,
Marri as he left his home in Peoria. Most people, though, would have been
deeply troubled by such summary killing. But if Padilla and Marri are not prop-
erly treated as enemy combatants for the purpose of killing them, they should
also not be treated as enemy combatants for the purpose of detaining them.®

The administration’s expansive use of the “enemy combatant” designation
threatens to create a giant exception to the most basic guarantees of criminal
justice. Anyone could be picked up and detained forever as an “enemy combat-
ant,” even someone far from any recognizable battlefield, upon the unverified
assertion of the Bush administration or any other government. The administra-
tion’s radical claim in the Padilla case is being litigated before U.S. District
Judge Michael Mukasey in the Southern District of New York.

Due-process shortcuts also plagued the Bush administration’s detention of
some 1,200 non-U.S. citizens whom the government sought to question regard-
ing their links to or knowledge of the September 11 attacks. Of this group,
whose number has never been fully disclosed, 752 were detained on immigra-
tion charges but treated like criminals. Rather than grant them the rights of
criminal suspects, the administration used immigration law to detain and inter-
rogate them secretly, without their usual right to be charged promptly with a
criminal offense and (in case of economic need) to government-appointed
counsel. Immigration detainees would ordinarily be deported, allowed to leave
the country voluntarily, or released on bond pending a hearing on their case.
But these “special interest” detainees were kept in jail until “cleared”—that is,
until proven innocent of terrorist connections—often for many months. None to
date has been charged with a crime related to September 11.°

President Bush’s November 2001 order authorizing the creation of military
commissions to try non-U.S. suspects lacked the most basic due-process guaran-
tees and raised the prospect of trials that would have been a travesty of justice.
In March 2002 the Defense Department issued regulations for the commissions
that corrected many of the due-process problems of the original order. How-
ever, the regulations still allow the commissions to operate without even the
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fair-trial standards applicable in U.S. courts-martial in which defendants are
entitled to appeal to the U.S. Court of Appeal for the Armed Forces (a civilian
court outside the control of the executive branch) and ultimately to petition the
U.S. Supreme Court. The commission regulations permit appeal only to
another military panel of people who must answer to the President. Through
his surrogates, the President becomes prosecutor, trial judge, and appellate
judge. Especially as applied away from the exigencies of the battlefield, these
compromised commissions violate the minimum legal requirement of “an
impartial and regularly constituted court respecting the generally recognized
principles of regular judicial procedure.”!? If these commissions are used to try
detainees who should be considered prisoners of war, and thus are entitled to
the more protective procedures of a court-martial,'! the Bush administration
will open itself to war-crimes charges.!?

Perhaps the most disturbing example of the administration’s attitude toward
human rights was the Central Intelligence Agency’s (CIA) reported use of
“stress and duress” interrogation techniques at a U.S. air force base in Bagram,
Afghanistan. Detailed and carefully researched press accounts described the use
of such interrogation techniques as prolonged hooding, standing while hand-
cuffed to the ceiling, sleep deprivation, and confinement in painful positions.'?
Individually these techniques probably stop short of torture. Taken together,
however, they almost certainly constitute “cruel, inhuman and degrading treat-
ment” which is prohibited by the U.S.-ratified Convention Against Torture.!*

The administration’s response to this evidence has been extraordinarily dam-
aging. It has refused to discuss the evidence, thus leaving the impression that
the press reports are accurate. It initially stated that it rejected the use of
torture,!> but that was largely beside the point; the issue was mainly cruel,
inhuman, and degrading treatment, not torture. It then went on to claim that
its interrogators were acting “in full compliance with domestic and international
law.”'® That had the effect of suggesting that, in the administration’s view, it
does not violate the prohibition on cruel, inhuman, and degrading treatment to
use these “stress and duress” interrogation techniques.

As noted above, this is almost certainly inaccurate as a matter of law. More-
over, in ratifying the Convention Against Torture, the administration effectively
equated the prohibition on cruel, inhuman, and degrading treatment with the
Eighth Amendment to the U.S. Constitution’s ban on cruel and unusual pun-
ishment.!” But no U.S. judge today would ever permit a detainee to be
subjected to similar “third degree” techniques. The administration’s insistence
that these interrogation techniques are nonetheless lawful thus has the effect of
legitimizing similar techniques being used by unsavory regimes around the
world, potentially even against U.S. detainees.

In June 2003, at the urging of human rights groups, the Bush administration
affirmed that it would conduct worldwide investigations consistent with the U.S.
Constitution’s prohibition of “cruel, unusual, and inhumane treatment and
punishment.” “United States policy is to treat all detainees and conduct all
interrogations, wherever they may occur, in a manner consistent with this
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commitment,” announced William J. Haynes II, General Counsel of the
Department of Defense. He promised that “credible allegations of illegal
conduct by U.S. personnel will be investigated and, as appropriate, reported to
proper authorities,” noting that two deaths in U.S. custody at Bagram were still
under investigation by the Defense Department.'® This was an important step
forward. Nonetheless, the administration has not made clear whether it has
issued orders prohibiting any of the “stress and duress” interrogation techniques
reportedly practiced at Bagram or whether, except in the two death cases, any
interrogators are under investigation.

This overall pattern of abuse in the Bush administration’s own treatment of
terrorist suspects sends a signal of contempt for basic human rights standards. It
suggests that the administration sees international human rights standards as an
inconvenient obstacle to fighting terrorism that is readily sidestepped rather
than as an integral part of the anti-terrorism effort.

Bilateral relations

A similar disregard for human rights can be found in U.S. bilateral relations
with many countries that are critical to the fight against terrorism. Afghanistan,
the primary focus of anti-terrorism efforts immediately after September 11,
illustrates the problem. The military overthrow of the highly abusive Taliban
raised the prospect of greater freedom for the Afghan people. And if one judged
by Kabul, where international peacekeepers patrol, life has improved dramati-
cally. But the Bush administration has offered lukewarm support for the
deployment of international troops outside of the capital (European govern-
ments have been equally reluctant) and has taken few meaningful steps to
demobilize factional forces or establish a professional Afghan army. Instead, it
has delegated security to resurgent warlords and provided them with money
and arms.

In some parts of the country, the consequences look much like life under the
Taliban, a far cry from President Bush’s vow to help Afghanistan “claim its
democratic future.”!? For example, Ismail Khan, the Herat-based warlord in
western Afghanistan, has stamped out all dissent, muzzled the press, and
bundled women back into their burqas. Those who resist face death threats,
detention, and sometimes even torture.?’ Afghans who had taken refuge in Iran
during Taliban rule complained to Human Rights Watch that they had been
freer under the Iranian clerics than they are under Khan. Yet U.S. Defense Sec-
retary Donald Rumsfeld, after a visit to Herat in April 2002, called Khan an
“appealing person.”?! Under growing pressure to address the violence and inse-
curity outside of Kabul, the Bush administration has sent small teams of soldiers
and civil affairs officers to various Afghan provincial cities, mainly for develop-
ment work. Their presence offers some modestly enhanced security, but it is far
from the focused security effort needed to end the reigns of the warlords. In
May 2003 the Bush administration rejected Afghan President Hamid Karzai’s
request for military assistance to remove some of the more abusive warlords.??
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In Pakistan, some form of military alliance with General Pervez Musharraf,
who overthrew an elected government in 1999 was probably unavoidable. In
the process, however, the Bush administration has virtually abandoned the pro-
motion of human rights and democracy in that country. In 2002 Musharraf
pushed through constitutional amendments that extended his presidential term
by five years, arrogated to himself the power to dissolve the elected parliament,
and created a military-dominated National Security Council to oversee civilian
government. When asked about this disturbing trend, President Bush said, “My
reaction about President Musharraf, he’s still tight with us on the war against
terror, and that’s what I appreciate.” Only as an afterthought did Bush also
mention the importance of democracy.?* With Washington supporting Pak-
istan’s military ruler and the repressive warlords next door in Afghanistan, it
should have been no surprise that anti-U.S. political parties in Pakistan were
the big winners in the parliamentary elections of October 2002. Their victory as
well in simultaneous local elections in the two provinces bordering Afghanistan
has complicated U.S. efforts to apprehend residual Taliban and Al Qaeda forces
in the area.

In Indonesia an abusive military and allied militia have been major factors in
separatist and communal strife in places such as the western province of Aceh.
The government’s inability to hold abusive military figures accountable has
been a major cause of popular discontent. Military-sponsored atrocities in Fast
Timor in 1999 led the United States to cut off some military assistance. But
with Indonesia seen as a major front in the battle against terrorism, the Bush
administration has tried to resume military training, even though little if any
progress has been made in subjecting the military to the rule of law.

The administration also sought dismissal of a lawsuit brought in a U.S. court
by victims of military atrocities in Indonesia who sought compensation from
Exxon Mobil for its alleged complicity in the abuse. The suit, filed in June 2001
in Washington, alleged that the Indonesian military had provided “security ser-
vices” for Exxon Mobil’s joint venture in Indonesia’s conflict-ridden Acech
province, and that the Indonesian military had committed “genocide, murder,
torture, crimes against humanity, sexual violence and kidnapping” while provid-
ing security for the company from 1999 to 2001. The plaintiffs claimed that
Exxon Mobil had been aware of widespread abuses committed by the military
but had failed to take preventive action. In a July 2002 letter from State
Department Legal Adviser William H. Taft IV, the administration justified its
opposition to this effort to enforce human rights standards in part out of its
stated fear that Indonesia would retaliate by stopping its cooperation in the war
on terrorism.?

A broad range of other U.S. allies in the war on terrorism have received sim-
ilarly soft treatment for their human rights abuses. For example, Russian
President Vladimir Putin has faced only mild criticism of his troops’ continuing
brutal behavior in Chechnya; their atrocities have only intensified after Chechen
militants took some 700 people hostage in a Moscow theater in October
2002. In China’s western Xinjiang province, Beijing has long repressed the
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Turkic-speaking Uighur majority, China’s largest Muslim population. Despite
the administration’s occasional criticism of Chinese conduct in Xinjiang, the
decision to designate as a terrorist organization the small Eastern Turkistan
Islamic Movement, which was said to be a Uighur movement from Xinjiang,
provides added cover for Chinese repression of the Uighurs. In a break with
past U.S. practice, the current Bush administration announced in April 2003

3

that, in light of supposed “progress,” it would not sponsor critical resolutions
against either Russia or China at the March—April 2003 session of the Commis-
sion on Human Rights (CHR), the U.N.’s leading human rights body.2

The overriding message sent by these U.S. bilateral actions was that human
rights are dispensable in the name of fighting terrorism. That policy may
provide greater leeway for short-term security measures. But if an important
aim 1s to build a culture of human rights in place of the pathology of terrorism,
it sends a dangerous and counterproductive signal, that it is acceptable to
replace respect for the life of every person with the view that the ends justify the

means.

International forums

At the multilateral level, the Bush administration has consistently opposed any
effort to enforce human rights standards. This posture is not entirely new. Both
Democratic and Republican administrations have always kept human rights
treaties at arm’s length. The U.S. government has never ratified three of the
seven leading human rights treaties?” or the leading treaty governing modern
armed conflict.”® Even when it ratifies a human rights treaty, it does so in a way
that denies Americans the ability to enforce the treaty in any court, whether
international or domestic.?? This resistance to enforceable human rights stan-
dards has only intensified since September 11.

The resistance was on display at the March—April 2002 session of the Com-
mission on Human Rights in Geneva. Mexico proposed a resolution that
stressed the importance of fighting terrorism consistent with human rights. The
resolution did not condemn any state; it simply reaflirmed an essential principle.
Yet the Bush administration opposed it. It was joined by Algeria, India, Pak-
istan, and Saudi Arabia—hardly committed supporters of the international
enforcement of human rights. Mexico ultimately withdrew the resolution. Not
until eight months later, in December 2002, did the General Assembly eventu-
ally adopt a similar resolution, when the administration’s opposition failed to
derail it. The CHR then reaffirmed that resolution in its March—April 2003
session.

The administration also opposed efforts at the United Nations to strengthen
the prohibition against torture. It objected to a proposed new Optional Protocol
to the Convention Against Torture, which establishes a system for inspecting
detention facilities where torture is suspected, an important preventive measure.
The administration’s position was at first puzzling, because the United States
opposes torture as a matter of policy and has ratified the Torture Convention. If
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Washington wanted to avoid scrutiny under this new inspection procedure, it
could simply not ratify the protocol, which, as its name suggests, is optional.
The administration’s decision, instead, to try to deprive other states of this
added human rights protection stems from an evident desire to avoid strength-
ening any international human rights law that might even remotely be used to
criticize its own conduct—especially, one must assume, its interrogation of secu-
rity suspects at Bagram air base in Afghanistan.’” The Optional Protocol came
to a vote before the General Assembly in December 2002; the United States
was one of only four governments to oppose it, against 127 supporters.

The administration’s opposition to the enforcement of human rights stan-
dards has been most extreme in the case of the International Criminal Court.
The court has numerous safeguards to address legitimate U.S. concerns about
politicized prosecutions. Crimes are defined narrowly—in fact, more narrowly
than even U.S. military manuals define them. Several independent panels of
judges oversee prosecutorial decisions. A mere majority of the states party can
impeach an abusive prosecutor (and most of the states party are democracies,
given that ratification subjects a government’s own conduct to the court’s juris-
diction). Governments can avoid ICC prosecution altogether by conducting
their own good-faith investigations and, if appropriate, prosecutions. Moreover,
the ICC does not purport to exert jurisdiction over a suspect unless the suspect’s
government has ratified the Court’s treaty or the suspect is alleged to have com-
mitted a crime on the territory of a government that has ratified the
treaty—both long-accepted bases of jurisdiction.

Yet the Bush administration has declared a virtual war on the Court. It took
the unprecedented step of repudiating former President Bill Clinton’s signature
on the ICC treaty. It threatened to shut down U.N. peacekeeping unless U.S.
participants in operations authorized by the world organization were exempted
from ICC jurisdiction. Washington has threatened to cut off military aid to gov-
ernments unless they agree never to deliver to the court a suspect who 1s a U.S.
citizen. And President Bush signed legislation authorizing military intervention
to free any U.S. suspect held by the ICC, dubbed the “Hague Invasion Act.”
With occasional exceptions, the administration did not discourage governments
from ratifying the ICC treaty for the sole purpose of addressing conduct by
others, and by mid-2003 some 90 governments had joined the Court—well
above the 60 needed for the treaty to take effect. But the Bush administration’s
efforts to exempt U.S. nationals from the Court’s investigations and prosecu-
tions advance a double standard that threatens to undermine its legitimacy.
Indeed, that may well be the administration’s goal. Its posture is particularly
disappointing because the states party to the ICC treaty have selected a top-
notch prosecutor and a highly professional group of judges.®!

By these multilateral interventions, across a wide range of issues, the Bush
administration signals that human rights standards are at best window dressing.
They are fine grand pronouncements, but their universal enforcement, which
might affect the United States even indirectly, is to be avoided. This under-
mines these norms. It also undermines the credibility of the United States as a
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proponent of human rights, whether in fighting terrorism or in combating more
traditional affronts to human rights.

Consequences for the campaign against terrorism

The Bush administration’s willingness to sidestep human rights as it fights ter-
rorism has potentially profound and dangerous consequences. At the very least,
it means that the United States is a party to serious abuse. If Washington pro-
vides assistance to abusive warlords in Afghanistan or a military dictatorship
such as Pakistan’s, it becomes complicit in the abuses that they foreseeably
commit. And senior officials in Washington seem to be covering up for the use
of abusive techniques by CIA interrogators at Bagram air base.

In addition, Washington’s neglect of human rights threatens to impede its
campaign against terrorism. As President Bush himself has observed, repression
fuels terrorism by closing off avenues for peaceful dissent. Yet if the U.S. cam-
paign against terrorism reinforces that repression, it risks breeding more
terrorists as it alienates would-be allies in the fight against terrorism.

The administration’s subordination of human rights to the campaign against
terrorism also has bred a “copycat phenomenon.” By waving the anti-terrorism
banner, governments such as Uzbekistan’s seem to act as if they have greater
license to persecute religious dissenters, while governments such as Russia’s,
Israel’s, and China’s seem to act with greater freedom as they intensify repres-
sion in Chechnya, the West Bank, and Xinjiang.*? Similarly, Tunisia has
stepped up trying civilians on terrorism charges before military courts that fla-
grantly disregard due-process rights.** Claiming that asylum-seekers can be a
“pipeline for terrorists” entering the country, Australia has imposed some of the
tightest restrictions on asylum in the industrialized world.** Facing forces on the
right and left that had been designated terrorists, Colombia’s President Alvaro
Uribe tried to permit warrantless searches and wiretaps and to restrict the
movement of journalists (until the country’s highest court ruled these measures
unconstitutional).®®

In sub-Saharan Africa, Ugandan President Yoweri Museveni shut down the
leading independent newspaper for a week in October 2002 because it was
allegedly promoting terrorism. It had reported a military defeat for the govern-
ment in its battle against the Lord’s Resistance Army rebel group.’® In June
2002 Liberia’s President Charles Taylor declared three of his critics—the editor
of a local newspaper and two others—to be “illegal combatants” who would
be tried for terrorism in a military court.?’ Eritrea justified its lengthy detention
of the founder of the country’s leading newspaper by citing the widespread
U.S. detentions.*® Zimbabwean President Robert Mugabe justified the Nov-
ember 2001 arrest of six journalists as terrorists because they wrote stories
about political violence in the country.’® Elsewhere, even former Yugoslav Pres-
ident Slobodan Milosevi¢ defended himself against war-crimes charges by
contending that abusive troops under his command had merely been combat-

ing terrorism. !’
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The inconsistency of the Bush administration’s attention to human rights
abroad also weakens an important voice for human rights when the United
States does speak out. The most dramatic example was the case of Saadeddin
Ibrahim, the Egyptian democracy activist who was sentenced in July 2002 to
seven years in prison for his peaceful political activities. To its credit, the admin-
istration not only protested but also said it would withhold an incremental
increase in aid that might have gone to Egypt. That was a dramatic step—the
first time that the United States had conditioned aid on the positive resolution
of a human rights case in the Middle East. But in light of Washington’s long
history of closing its eyes to human rights abuses in the region, and its failure to
protest Egypt’s similar persecution of Islamists for nonviolent political activity,
many Egyptians distrusted the administration’s motives. Even some Egyptian
human rights groups denounced the action. In December, Egypt’s highest
appeals court—with a long tradition of independence of the government—
reversed Ibrahim’s conviction and ordered a new trial. But the effectiveness of
Washington’s voice as a means to build broad public support for human rights
was shown to have been compromised.

The war in Iraq

The Bush administration sought to justify the military overthrow of Saddam
Hussein as part of the war against terrorism. The war’s origins were clearly
more complex than that, but this rationale nonetheless bears discussion in light
of the administration’s broader disinclination to recognize human rights as a
constraint on the fight against terrorism. Because the invasion was so controver-
sial, risking long-term damage to the U.S.’s reputation in the Middle East and
around the world, the Bush administration had an especially strong incentive to
fight the war consistently with international humanitarian law. In many respects
it did, but even in Iraq it fell short of these requirements in several important
respects.

Saddam Hussein’s human rights record is as bad as they come, lending some
credibility to the claim that human rights in part motivated the war, even
though he was a U.S. ally at the time of some of his gravest crimes. In 1988, in
the notorious Anfal campaign, he committed genocide against the Kurds. After
using chemical weapons on at least 40 occasions to drive Kurds from their high-
land villages, his forces rounded up and executed some 100,000, mostly men
and boys. In suppressing the 1991 uprisings, his forces killed an estimated
30,000 Iraqgis, mostly Kurds in the north and Shi’a in the south. In the follow-
ing years, untold atrocities were committed against the so-called Marsh Arabs.
On a daily basis, the Iraqi government used arbitrary detention, torture, and
execution to maintain power. A conservative estimate would be that under
Saddam Hussein’s rule the Iragi government killed some quarter of a million
Iraqis—an average of 10,000 a year.

But the war on Iraq was never a humanitarian intervention in the sense that
it was waged primarily for the benefit of the Iraqi people. If Saddam Hussein
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had been overthrown in a palace coup and replaced by an equally repressive
dictator who nonetheless was willing to cooperate in ridding the country of
alleged weapons of mass destruction (WMD), there clearly would have been no
invasion. It is, of course, important from a human rights perspective to stop the
possible use of WMD, but the Bush administration never provided credible evi-
dence of such a current (as opposed to a historical) threat.

In part because of the questionable justification for the war, the Bush admin-
istration’s conduct of the war was closely scrutinized for its compliance with
international humanitarian law. Preliminary investigation suggests that several
troubling practices were discernible.

First, despite the duty to refrain from indiscriminate warfare and to take all
feasible precautions to avoid civilian casualties, the Pentagon continued to use
cluster munitions near populated areas. These weapons are particularly deadly
when used near civilians because they disperse over a wide area and are difficult
to target precisely. In the Yugoslav war of 1999 the use of cluster munitions in
populated areas was responsible for some quarter of the civilian deaths caused
directly by the North Atlantic Treaty Organization’s bombing. Apparently
because of this death toll, the U.S. Air Force made little use of cluster bombs
near populated areas in Afghanistan,*' and it seemed largely to refrain from
such use in Iraq as well. However, available evidence suggests that the U.S.
Army did use cluster munitions in Iraqi population centers, including Baghdad,
Basra, Hilla, and Nasiriya. This represents a disturbing regression in Pentagon
practice. It is too early to tell why this occurred, but one working hypothesis is
that while U.S. air forces learned the dangers of cluster bomb use in populated
areas, U.S. ground forces had not integrated that lesson because they had not
taken part in the Yugoslav and Afghan wars in large numbers. The Pentagon’s
leadership can be faulted for apparently failing to bring ground forces up to the
level of practice of air forces.*?

A second test for U.S. forces in Iraq is whether they did everything feasible
to prevent Iraqis from killing other Iraqis during the war—a genuine fear in
light of Iraq’s recent history. In one respect, the Bush administration did well in
meeting this challenge, but in another respect it was disappointing. One of the
greatest fears before the war was that Saddam Hussein, as a last resort in the
face of his imminent overthrow, would take to massacring Iraqi civilians, espe-
cially groups seen as historically opposed to his rule, such as the Kurds and the
Shi’a. In an effort to dissuade his lieutenants from carrying out any such orders,
President Bush personally vowed on several occasions that any Iraqi who com-
mitted atrocities during the war would be prosecuted.*? It is difficult to know
how decisive his warning was—the bombing of communications facilities was
undoubtedly also important—but once the war began Iraqi government forces
did not apparently commit any further large-scale massacres.

The Bush administration was less effective in preventing private Iraqis from
seeking summary vengeance against other Iraqis. During the 1991 uprising,
Iraqi rebel forces, both Kurdish and Shi’a, summarily executed government
officials, Baath Party members, and other perceived supporters of Saddam
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Hussein. To prevent a recurrence of this slaughter, Human Rights Watch and
others argued that it was essential, as U.S. troops gradually toppled Saddam
Hussein’s government, not to leave a security vacuum. Instead, the Pentagon
was urged to ensure that fighting troops were followed closely by military police
who would be capable of vigorously patrolling and keeping the peace. However,
the Bush administration was anxious to begin the war before summer’s heat
arrived—not to mention before the growing political heat of anti-war demon-
strations around the world intensified. Hence the U.S. launched the invasion
before sufficient troops were in place to maintain security after predictable
victory. As a result, widespread looting and general lawlessness occurred.** U.S.
troops, apparently lacking adequate training in policing, have also left a signifi-
cant death toll as they attempt to maintain order.*)

Future tests of the Bush administration’s commitment to human rights in
Iraq remain. Does the administration have the long-term commitment needed
to build a stable, secure, and democratic environment, or will it resort to short-
cuts similar to its “warlord strategy” in Afghanistan? Will the administration
ensure that Iraq’s oil riches do not become an incentive for renewed dictator-
ship and corruption?*® Will the administration endorse a fair and legitimate
process to bring to justice those who have been responsible for the worst atroci-
ties of the past two-and-a-half decades?

So far, on the issue of justice, the administration has been particularly dis-
appointing in proposing “Iraqi-led” tribunals. That sounds fine in theory—why
not let Iraqis build the rule of law themselves? But in practice it shows little
regard for the rule of law. It will be difficult to find Iraqi jurists who have the
expertise needed to conduct a complex trial of genocide or crimes against
humanity. Moreover, whether they served under Saddam Hussein’s government
or fled into exile, many Iraqi jurists will be seen as biased—and particularly if
they are handpicked by Washington rather than selected by the United Nations
or some other international body. Tribunals are likely to have much more capa-
bility and credibility if they have a significant international component—either
an entirely international tribunal such as those established for Rwanda and the
former Yugoslavia, or an internationally led tribunal with local participation,
such as the special court established for Sierra Leone.

However, the Bush administration is adamantly opposed to an international
tribunal. Three reasons seem to lie behind this opposition. First, the administra-
tion seems to fear that an international tribunal might scrutinize the conduct of
allies or even of the United States itself, whereas a tribunal made up of hand-
picked Iraqis would be more pliable. Second, international tribunals
traditionally do not impose the death penalty, which the administration hopes
to apply. Third, the administration opposes any international tribunal for fear
that it would lend credibility to the entire project of international justice, includ-
ing the ICC. The resolution of this issue will play an important part in
determining whether Saddam Hussein’s overthrow will lead the way to a gov-
ernment bound by the rule of law.*’
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Conclusion

The security threat posed by terrorism should not obscure the importance of
human rights. Military or police action can be seductive. It leaves the impres-
sion that the problem is being addressed head-on. Concern with human rights,
by contrast, may seem peripheral—of long-term utility, undoubtedly, but not an
immediate priority.

That view is profoundly mistaken. An anti-terrorism policy that ignores
human rights is a gift to terrorists. It reaffirms the violent instrumentalism that
breeds terrorism and undermines the public support needed to defeat it. This
approach is likely to make the United States less secure, not more. A strong
human rights policy cannot replace the actions of security forces, but it is an
essential complement. A successful anti-terrorism policy must endeavor to build
strong international norms and institutions on human rights, not provide a new
rationale for avoiding and undermining them.
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6 Bush, Iraq, and the U.N.
Whose idea was this anyway?

Edward C. Luck

Who or what convinced President George W. Bush in August 2002 to make the
United Nations the centerpiece of his campaign to build domestic and inter-
national support for using force in Iraq? And why did he persist in that effort
for so many months despite substantial frustrations along the way? To some the
answer may seem obvious: the U.N. is the world’s premier political body, its
Charter requires Security Council authorization for the use of force, and the
Council has been seized of various aspects of the Iraqi challenge to global order
for a dozen years. Yet the world body had failed in all those years to attain the
goals that the President was seeking, in large part because the Council was bit-
terly and chronically divided on the critical question of how—sometimes even
on whether—to enforce its numerous resolutions on Iraq. The President’s
enthusiasm for international law and multilateralism, moreover, had been
episodic at best. To many, he would have seemed an unlikely candidate and this
would have appeared an unpropitious moment to try to stiffen the Security
Council’s resolve in dealing with Saddam Hussein and to rescue its lagging
credibility in the process. That would have been a tall order even for a Texan
with the potential to be the world’s last idealist or its newest imperialist.

This chapter weighs against the available evidence the four factors most
often cited for the President’s decision: U.S. public opposition to a war with
Iraq and its preference for a more multilateral approach; Congressional pres-
sure; the insistence of British Prime Minister Tony Blair and other foreign
leaders; and the persuasiveness of Secretary of State Colin Powell, backed by
many of the U.S. foreign policy elite. These findings should be tested against
additional information on the inner workings of the Bush White House as it
becomes available. While each of these dimensions has its place as part of the
explanation, this chapter finds that a largely overlooked fifth factor—the Presi-
dent’s own views, values, and priorities—appears to have been the decisive link
and glue among them.! Once he decided to engage the U.N., he did manage to
have some success not only in framing the issues to be addressed and defining
the political context in which they were to be considered, but also in influencing
the positions of other actors. To a certain extent, the successes and failures of
the prewar political-diplomatic campaign, and it had plenty of both, were
attributable to the strengths and weaknesses of the President’s understanding of
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the world and of his office. Key in this case was his abiding confidence that he
could persuade the world and employ the Security Council to advance his
vision of a transformed and disarmed Iraq and of a reinvigorated and more
muscular United Nations.

The chapter focuses on the critical six weeks preceding the President’s water-
shed speech to the General Assembly on September 12, 2002, when he
challenged the member states to enforce more than a decade of Security
Council resolutions demanding that Iraq give up its weapons of mass destruc-
tion and related surface-to-surface missiles. Two decisions were critical during
this period: to attempt to arouse and engage the world body on this matter; and
to call for specific U.N. action, in particular for yet another resolution that
could be interpreted as an authorization to use force to disarm Iraq. This
chapter lacks room to consider the ill-fated third decision, in February 2003, to
seck a second resolution on Iraq’s non-compliance given growing international
opposition to the use of force to disarm the Baghdad regime. While that deci-
slon in some ways seems even more problematic than the first, the die was cast,
in large measure, in August 2002 in choosing to go the U.N. route in the first
place. In some ways, the decision to return to the Security Council following
the war for the negotiation of Resolution 1483 on the legal and institutional
framework for postwar reconstruction represented an important step toward the
reconciliation of national and international goals. Though the chapter cannot
address in any detail the dynamics of the Bush administration’s postwar deci-
sion-making, the decision to pursue 1483 would seem consistent with the
principal conclusions.

The analysis and conclusions should be considered to be more suggestive
than definitive given the nature of the evidence that has been made available to
date. The chapter relies heavily on Bob Woodward’s book, Bush at War, and on
press accounts of political and diplomatic developments during those crucial
weeks. It is possible that Woodward’s account of decision-making within the
Bush White House is cast in a way to emphasize George W. Bush’s leadership
qualities and stewardship of the war on terrorism because that may be the
impression that administration figures wanted to convey in the interviews on
which the book is based. However, it would be highly unusual either for
cabinet-level figures in Washington to downplay their own roles or for a presi-
dent to be able to impose such discipline on his inner circle. Either explanation,
in any case, would seem to confirm that the President is very much in charge of
policy-making. It is striking, moreover, that no one has come forward to contra-
dict Woodward’s account, which seems consistent with the other evidence cited
here.

Wrong place, wrong time?

Before turning to the four factors most widely seen as influential in steering the
administration in the U.N.’s direction, it would be useful to consider the extent
to which Washington’s and Turtle Bay’s agendas vis-a-vis Iraq appeared to
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overlap or diverge before the President’s September 2002 address to the
General Assembly. If there was a substantial convergence of views, then the
choice would have been a relatively simple one: Washington could have
expected a fairly quick and painless endorsement of its conviction that it was
high time to get tough with Saddam Hussein. But this obviously was not the
case in terms of the goal of regime change in Baghdad. While this objective had
been in the forefront of the Bush administration’s arguments prior to Septem-
ber, it had never been accepted by the Security Council or most member states
as an appropriate target. The U.N., after all, is a sovereignty-conscious inter-
governmental organization whose decisions are supposed to further and to be
based on international law. Indeed, for several months after his speech, the
President appeared to downplay this rationale in favor of the disarmament and
compliance concerns shared more widely among the U.N. membership. It
should be recalled in this regard that one of the reasons that President Bush’s
father decided not to pursue Saddam Hussein’s retreating forces far into Iraq in
1991, following Operation Desert Storm, was the lack of Security Council
authorization for regime change.

The Bush team in 2002 should have been well aware both of the constraints
that would come with operating under a U.N. mandate and of how different
the 1990—1 and 2002 situations were. Most of President Bush’s key advisers in
the 2002 decision—including Vice-President Dick Cheney, Secretary of State
Colin Powell, and Secretary of Defense Donald Rumsfeld—had been among
the chief architects of his father’s strategy for dealing with the Iraqi invasion of
Kuwait a dozen years before. A great deal had changed over those years and
the two scenarios had little in common other than the same villain, Saddam
Hussein. President Bush, in fact, has made scant effort to link the two cases of
Baghdad’s intransigence, other than to list the invasion of Kuwait as one of a
long series of Iraqi transgressions. Perversely, it seems that rousing publics and
other capitals to react to a pattern of flouting the rules may be considerably
harder than getting them to respond to a single transgression that is particularly
egregious. People had tended to get inured to the fact that Baghdad habitually
ignored Security Council resolutions about its weapons of mass destruction,
while the media asked: “what is new?”

Two elements lacking in the 2002 scenario had been essential to rallying a
broad coalition in 1990—1. First, the disarmament norm was not nearly as well
established or widely accepted as that forbidding the conquest and absorption
of a smaller neighboring country. Some member states continue to express
ambivalence about the former, while the latter remains fundamental to the
functioning of the nation-state system. The vast majority of member states, of
course, are relatively small and potentially vulnerable to larger aggressors. In
1990-1, many of the newer member states were particularly wary of Iraq’s
claim that Kuwait’s borders and even identity were artificial. Second, the more
recent crisis lacked a clear precipitating event. The U.N. arms inspectors had
been expelled from Iraq almost four years before and there was no internation-
ally sponsored source of information on current Iraqi weapons developments.
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These factors led to a questioning of British and American intelligence evalua-
tions of the situation on the ground, as well as of the timing and urgency of the
need to respond. One of the most frequently posed questions, even in the
United States, was “why now?”

Over the course of the 1990s, the mosaic of relationships among the U.N.,
the U.S., and the other member states had evolved in unexpected ways, and
none of them propitious for building the kind of broad-based coalition that
Bush had in mind. As the first post-Cold War effort to build such support
across east—west lines, his father’s attempt to pull the Security Council together
involved considerable political risk, but it also generated a contagious sense of
excitement and optimism. Talk of a “new world order,” however, could not
long be maintained in the face of a series of peacekeeping debacles over the
first half of the decade. Rocky relations between Washington and the world
organization were cased temporarily by the achievement of a package of
administrative reforms in the late 1990s and by agreement on a new assessment
scale with lowered U.S. obligations in 2000, but these episodes left a bitter taste
among the other member states. They complained about Washington’s strong-
armed tactics, lukewarm support for others’ agendas and for the institution
itself, and a highly selective approach to international organization and multi-
lateral cooperation.?

Although many of these frustrations with the U.S. stance in the U.N. had
accumulated during the two Clinton administrations, they boiled over during
the first eight months of the Bush administration. The latter’s distinct lack of
enthusiasm for a variety of international norm-building exercises—prominently
including the International Criminal Court (ICC), the Kyoto Protocol on global
warming, and a range of arms control and disarmament accords—angered offi-
cials and alienated public constituencies in those countries historically allied
most closely with the United States. The administration’s blunt style and “us-or-
them” rhetoric soon squandered much of the empathy generated by the
September 11 terrorist attacks. Striking, in this regard, was that more than
three-quarters of the respondents to a Pew Research Center survey in the four
largest countries of Western Europe agreed in April 2002 that President Bush
“makes decisions based entirely on U.S. interests,” duplicating the results of a
similar poll one month prior to September 11.°

It would appear that, in the U.N. and in the court of public opinion at least,
reputation does matter. The Bush administration had, by the critical month of
August 2002, gained a widespread reputation for having a distinct preference
for acting unilaterally. As this author has argued elsewhere, it has been difficult
for the current administration to shake this perception even on issues, such as
building an international counter-terrorist coalition, on which it has worked
very hard to make multilateral cooperation work.* Yet the President neverthe-
less decided to enter the diplomatic lion’s den on the high-priority issue of Iraq
and did so, appearances suggest, with a good deal of confidence. It 1s worth
noting, in that regard, that while his father has gained a reputation as the inter-
nationalist in the family, the latter stresses in his foreign policy memoirs that he
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would have abandoned the Security Council process at any point that it looked
like it would not succeed in producing an authorization for Operation Desert
Storm.> He was determined to push the Iraqi forces out of Kuwait, with or
without the prior approval of the Security Council.

In August 2002, unlike August 1990, Washington faced three additional
factors that made the politics of the Security Council decidedly bearish in terms
of lining up support for a U.S.-led military campaign against Iraq. First, given
the uneven results of efforts in the 1990s to enforce Security Council resolutions,
whether by military or economic means, the U.N.’s membership appeared to be
increasingly uncomfortable with the employment of Chapter VII enforcement
measures to address any but the most discrete and localized threats to inter-
national peace and security. Economic sanctions, it was widely believed, tended
to be both ineffective and cruel, with large-scale humanitarian consequences
and little effect on critical elites. By the end of the decade, intensive efforts were
under way to identify more finely tuned and carefully targeted sanctions.® If the
consequences of sanctions were deemed to be bad, the use of military force was
seen as worse. Ignoring the history of the Charter and its Chapter VII provi-
sions, the collective use of force was commonly labeled the last resort and an
admission that the U.N. had failed in its mission of peace. Secretaries-General
Boutros Boutros-Ghali and Kofi Annan, among others, solemnly declared that
the U.N.—despite its Charter—no longer was in the business of military
enforcement. That task must be delegated to ad hoc groupings of willing and
able member states. The loss of control that accompanied this novel doctrine, of
course, served to make Council members that much more uncomfortable with
authorizing acts that could not be monitored and that could easily have unfore-
seen and unwelcome effects.

Second, as the end of the Cold War rivalry was followed by the prospect of
growing U.S. dominance of world affairs, other member states began to demon-
strate increasing ambivalence toward the expression of American power,
whether exercised inside or outside of the U.N. The temptation was great to use
the world body as a means to counterbalance, at least politically, U.S. power
and to constrain its policy options. In no realm, of course, did the primacy of
U.S. capacities stand out as decisively as in military affairs, particularly in terms
of force projection capabilities. Potential coalition partners were bound to be
concerned that the United States had to carry the brunt of the fighting in
Desert Storm, Kosovo, and Afghanistan and that its margin of superiority in
conventional military technology was growing, not shrinking. Surely the politi-
cal implications that such an asymmetrical arrangement was likely to have for
postwar Iraq, as well as for the future architecture of the Gulf region and even
of the Middle East, were obvious to friend and foe alike. While many in the
U.N. and academic communities were consumed with the question of whether
the existing decision-making structure in the Security Council could cope with
such enormous disparities in capacity and power outside of its walls, the Bush
administration seemed undeterred and proceeded with remarkable confidence
to seek to enlist junior partners in its diplomatic and military coalitions.
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Third, even a cursory review of the Security Council’s track record in dealing
with Iraq over the course of the 1990s would have underlined the likelihood of
trouble ahead. There had been persistent and deep divisions on how to address
Iraqi intransigence, with London and Washington generally on the tougher side
of the equation and Russia, France, and China taking a much softer line. Differ-
ences arose over how intrusive the inspections should be, over whether Iraq
should have any say on the composition of the U.N. monitoring teams, over
how stringent compliance standards should be, over whether Iraq was making
sufficient effort to comply, and, repeatedly, over the shape, rigor, and longevity
of the sanctions regime.” France, Russia, and China, for example, abstained
both on the 1997 resolution (1134) criticizing Iraqi non-compliance and raising
the possibility of a travel ban on key Baghdad officials and on the 1999 resolu-
tion (1284) that set up the current arms monitoring regime, the United Nations
Monitoring, Verification and Inspection Commission (UNMOVIC). Though
the ferocious debate President Bush triggered in the Council in late 2002 and
carly 2003 was couched in terms of war, peace, and legality and of preserving
an inspections arrangement that its current defenders had not even voted for,
the fissures in the Council had much deeper geopolitical roots.® These were just
as visible in August 2002 as they were on the eve of the war, seven months and
much obfuscation later. Nevertheless, the President, shrugging off the diplomatic
torpedoes, decided at that point to plunge straight into the U.N.’s icy waters.

A doveish public?

Did declining public support for a war on Iraq or increasing public demands for
getting U.N. authorization for such an action lead President Bush to decide in
August 2002 to take this question to the General Assembly? While this author
does not have access to any private polling or focus group activities sponsored
by the Republican Party or other groups close to the White House, there 1s little
evidence of either of these trends in national opinion surveys. In fact, the polls
suggest that public support for military action in Iraq had been remarkably con-
sistent in the months leading up to the President’s decision.

Among the dozens of organizations conducting and publishing surveys on
attitudes toward conflict with Iraq, the following three are most useful for track-
ing purposes since they repeated the same questions at intervals over 2002-3.
ABC News obtained the following margins in favor when asking “would you
favor or oppose having U.S. forces take military action against Iraq to force

Saddam Hussein from power?”:?

January 2002 71 to 24
March 2002 72 to 24
August 2002 63 to 28
September 2002 65 to 32
November 2002 64 to 29

December 2002 61 to 35
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January 2003 63 to 34
February 2003 67 to 30

CBS News and the New York Times received the following favorable responses
when querying “do you approve or disapprove of the United States taking mili-
tary action against Iraq to try to remove Saddam Hussein from power?”:!

February 2002 74 to 18
June 2002 70 to 20
July 2002 73 to 21
August 2002 66 to 26
September 2002 68 to 26
October 2002 66 to 26
November 2002 70 to 23
January 2003 64 to 30
February 2003 68 to 25

The story looks much the same for the Princeton survey/Newsweek polls, which
asked, “in the fight against terrorism, the Bush Administration has talked about
using military force against Saddam Hussein and his military in Iraq. Would
you support using military force against Iraq, or not?”!! The favorable responses

were:

April 2002 68 to 24
August 2002 62 to 31
September 2002 63 to 29
October 2002 65 to 28
January 2003 62 to 33
February 2003 70 to 25

For our analysis, several conclusions can be drawn from these three sets of
surveys: by a fairly steady 2-to-1 margin, for the year prior to the war the public
expressed support for U.S. military action in Iraq; these results neither sagged
markedly before the President decided to go to the U.N., nor rose after he
addressed the General Assembly or after the unanimous Security Council Reso-
lution 1441 in early November. And the rationale for using U.S. force in these
questions was regime change in Baghdad, not disarmament or complying with
U.N. resolutions.?

While these surveys did not factor in the prospect of allied participation or
U.N. authorization, traditionally the public has been markedly more comfort-
able with such international support for the use of force than without it. This
has been particularly true for women, minorities, and Democrats—that is, for
those constituencies least likely to vote for a Republican president in any case.!'®
A February 2003 survey conducted by the Pew Research Center for the People

and the Press and the Council on Foreign Relations concluded that:



142  Edward C. Luck

Americans continue to express the need for securing international backing
for military action against Iraq, but they appear to make a distinction
between formal authorization for force by the United Nations and support
from U.S. allies. The former is seen as desirable, while the latter is viewed
as essential.

A majority of those favoring the attempt to secure a U.N. resolution, they con-
tinued, “are willing to use force even if such a veto occurs.”!*

What is most striking, however, is the extent to which public support for
going to the U.N. on Iraq seems to have been latent in the months leading to
the President’s decision. A search of the voluminous records of the Public
Opinion Online service of the Roper Center at the University of Connecticut
uncovered only two questions on getting U.N. support for an attack on Iraq
over the first eight months of 2002.1% So if President Bush was moved by poll
results, it must have been by private ones that have not yet been made public.
Ironically, it appears to have been his decision to go to the U.N. that spurred
heavy polling on America’s preferences for multilateral backing, not the other
way around. In marked contrast to the period prior to the General Assembly
speech, the issue of gaining U.N. support became the centerpiece of polling
questions, as well as of much of the public debate, after his September 12
address. In November, after the Council agreed on Resolution 1441, Secretary
Powell did acknowledge, in response to a question on Face the Nation about the
public’s readiness to go to war, the following:

The polls last week were very instructive on this question. If you had U.N.
support for it, if it was the international community speaking, then the
American people are solidly in support of such action. If it was just us
acting unilaterally, then the support dropped considerably. And I hope that
with the vote on Friday, this made it clear to the people of the world and to
the people of the United States that we are not alone in this.!®

At this point, however, there is no public evidence that he used those public-
opinion arguments in his efforts in August to convince the President to take
the U.N. route. Bob Woodward’s detailed and apparently authoritative account
of the deliberations of the Bush team vis-a-vis terrorism and Iraq does not
mention these as among Powell’s points, which focused instead on international
implications.!”

At the same time, the decision to focus on Iraq in the General Assembly
speech apparently compelled the administration to develop a fuller, more coher-
ent, and more widely persuasive rationale for using force against Iraq.
According to the Pew Center, the President’s “well-received speeches at the
United Nations and for the commemoration of the 9/11 anniversary” helped to
convince the public that he had a strong case for employing force. In late
August Pew found, by a 52 to 37 percent margin, that respondents believed that
Bush had not “explained the reasons clearly enough.” By mid-September,
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however, by the same 52 to 37 percent edge (a 30 percent swing), they affirmed
that he had made a sufficiently clear case.'® By going to the U.N., in other
words, it appears as if the President bolstered the credibility of his argument,
but he also seems to have reinforced the notion that multilateral approval was
important for moving ahead and therefore that compliance and disarmament,
not regime change, would become his key objective. By deciding to seek broad
multilateral cooperation, in part through the U.N., for his post-September 11
counter-terrorism campaign and for the efforts to disarm Saddam Hussein,
George W. Bush apparently encouraged Republicans, at least temporarily, to
become more internationalist and multilateralist. According to the Pew Center,
the shift in public attitudes in that direction between September 2001 and
December 2002 had been largely on the Republican side, as the go-it-alone ten-
dencies among Republicans had ebbed under the global war on terrorism.!?
Subsequently, however, the Security Council’s bitter divisions over the use of
force in Iraq during the early months of 2003 soured American public support
for the United Nations.?

A controlling Congress?

Members of Congress, like the public, generally prefer to have allies at our side
and U.N. authorization for the use of force at our back. Again, this predilection
is strongest among Democrats. In 1990—1, President George H.W. Bush there-
fore worked first to get the Security Council on board and then used this
international support to help build Congressional backing for the use of force.
But partly because of this experience, the equation was largely reversed in 2002.
In 1990-1 Democrats controlled both Houses of Congress, and the House and
Senate leadership adamantly opposed legislation authorizing the President to
undertake hostilities in the Persian Gulf. Those Democratic legislators sympa-
thizing with the President’s position needed the political cover of allied and
Security Council support to justify their stance before doveish, hard-core Demo-
cratic voters. In 2002, on the other hand, the Republicans enjoyed a majority in
the House and were just one seat shy in the Senate. A number of senior Democ-
rats, including some with presidential ambitions, regretted having voted against
what turned out to have been a popular war in 1991 and vowed not to repeat
the error.?! The terrorist attacks of September 2001 served to reinforce that
lesson.

This time, the Democratic leaders in the House and Senate rallied to the
President’s side. When the House voted on October 10 on a bill giving the Pres-
ident broad authority to act, the Democrats split 81 in favor to 126 opposed (far
better than the 86 to 179 Democratic vote in January 1991 with the Security
Council’s authorizing resolution in hand). The more lopsided vote the following
day in the Senate included a majority of Democrats, 29 to 21, in favor.?? Some
Democratic legislators have since come to regret that they failed to offer a more
viable and stubborn alternative to the President’s initiative, for in fact their resis-
tance to the war resolution of 2002 was feeble compared to their opposition in
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1991. Congressional and international attitudes, in fact, were out of sync in
both cases: Congress was cool when other countries were warm, and vice versa.

There is little doubt that the strong majorities for the October 2002 legisla-
tion were facilitated by the content and timing of the President’s speech to the
General Assembly in the previous month. Framing the issue as one of boosting
the credibility of the Security Council and of the non-proliferation regime had
great appeal for what became known as “liberal hawks.” Among Senate
Democrats voting for the measure, the value of demonstrating bipartisanship in
facing the twin challenges of taming Saddam Hussein and of building an inter-
national coalition was frequently voiced. According to the Senate Majority
Leader, Tom Daschle of South Dakota, “it is important for America to speak
with one voice at this critical moment.” Hillary Rodham Clinton, the junior
Senator from New York, argued that such bipartisan support would make the
chances of success at the U.N. “more likely and, therefore, war less likely.”?® In
this round, unlike the first, unity at home was to be used as a card in seeking
unity abroad.

To conclude that the choice of taking the U.N. route would be helpful on the
Hill, however, does not necessarily suggest that pressures from Congress
prompted the President’s decision. In fact, it appears that Congressional Demo-
crats were anything but eager to draw attention to the simmering Iraq crisis in
the months leading up to the November mid-term elections. They much pre-
ferred to turn the public’s attention to domestic economic and social issues,
which, they believed, played to their advantages and the President’s liabilities.
As Jim Jordan, director of the Democratic Senate Campaign Committee, put it:
“it’s absolutely clear that the administration has timed the Iraq public relations
campaign to influence the midterm elections . . . and to distance the voting
public from a failing economy and an unpopular Republican domestic
agenda.”?* Indeed, Bush found that challenging the U.N. to enforce its resolu-
tions or risk fading into irrelevance was well received on the campaign trail. In
the weeks before that electoral victory, the President campaigned hard, fre-
quently asserting that the world body has a choice: “you can show the world
whether you’ve got the backbone necessary to enforce your edicts or whether
you’re going to turn out to be just like the League of Nations.”?

Once he had seized the make-the-U.N.-work theme and made it his own,
Democratic strategists started asking why they had not taken the initiative in
pushing a U.N.-based strategy for dealing with Iraqg—an approach that should
have been natural. As Heather Hurlburt, a former speechwriter for President
Clinton, complained: “Democrats didn’t lead Bush to that position. They were
instead dragged to it, and looked weak and craven as a result.”?® While she,
E.J. Dionne Jr. and others have been seeking answers to the Democratic Party’s
perennial weakness on issues of peace and security,?”” former Permanent Repre-
sentative to the U.N. Richard C. Holbrooke was one of the few party leaders to
call on President Bush to take the Iraq issue to the world body during those
pivotal weeks.? So neither Congress nor the loyal opposition can claim much
credit for turning the ship of state in this case.
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Persuasive allies?

It has been widely speculated that British Prime Minister Tony Blair, and to a
lesser extent other foreign leaders, convinced a reluctant President George
W. Bush to take the U.N. route. Undoubtedly Blair favored this option for both
strategic and domestic political reasons. In a late summer 2002 British survey
by ICM Research, 71 percent of the respondents opposed U.K. “involvement
in an invasion of Iraq” and 38 percent agreed that the Prime Minister “is Bush’s
poodle.”?® Given the latter caricature, Blair’s supporters have been at pains to
stress the extent to which he has influenced Bush, rather than vice versa. Given
the similarity in their positions, as well as the frequency of their off-the-record
conversations, it is not possible to make a definitive judgment about who was
influencing whom at any given point. But there is no reason to assume that this
was a one-way street.

At the same time, it was in London’s strategic interest to articulate a position
that allowed it both to maintain its special relationship with Washington and to
retain its utility as a bridge between the U.S. and its continental allies. On han-
dling Saddam Hussein, the U.K. had long identified more closely with the
tougher U.S. stance, even while stressing the need for a united, multilateral
front in dealing with the dictator. Over the summer of 2002 it was becoming
increasingly difficult for Blair to reconcile all of these competing pressures, espe-
cially as the British public began to sound increasingly continental in its doubts
about President Bush’s leadership qualities and world view. This reconciliation
would be aided, of course, if Bush decided to take his case to the U.N.

However, as with public opinion and Congress, the fact that the President
decided to move in the direction that Tony Blair favored did not necessarily
mean that the latter’s voice was decisive. Two other possibilities should also be
considered: that Blair and Bush shared similar and quite deeply held convic-
tions; and that the President’s hard line on Baghdad tended to pull the Prime
Minister in the direction of war even as the latter reinforced the former’s will-
ingness to give the Security Council the chance to support coercion. As
practical politicians with a shared objective, it would be reasonable to assume
that both saw the potential benefits of building a broad coalition on Iraq, in
part through the U.N., just as they had done on counter-terrorism the previous
year. If that could be done without significantly watering down their insistence
on compelling Iraqi disarmament, why not give the U.N. option a chance?

One of the shortcomings of the “Blair-did-it” thesis is timing. When during
the critical weeks in August, as Bush and his chief advisers were struggling to
and then arriving at the decision to make Iraq the centerpiece of the President’s
upcoming General Assembly speech, did the Prime Minister make his decisive
intervention? In a telephone conversation in the last week of August, Blair
reportedly urged President Bush to “re-engage” with the United Nations.*
Then, on September 7, they met for more than four hours of talks at Camp
David. Press accounts in both countries described the summit as an effort to
develop a coordinated strategy for dealing with Iraq and to build international
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support for their position.?! According to Bob Woodward, “Tony Blair told
Bush privately that he had to go the U.N.-resolution route. David Manning, the
British national security adviser, told [Condoleezza] Rice the same.”? It
appears, however, that they were largely pushing on an open door. The “princi-
pals” on the Bush team had agreed on August 14 that the President’s speech
should be on Iraq and on what needed to be done to enforce the relevant
Council resolutions, and the President signed off on this two days later.’> As a
senior Downing Street official later told the Financial Times, “by the time we got
there, Mr. Bush was predisposed to go the U.N. route.”*

There 1s some evidence, as well, that Bush had at least as much influence on
Blair as the latter did on him.*> A few days before heading for Camp David, the
British Prime Minister appeared to endorse the President’s call for regime
change in Baghdad, telling a press conference that “either the regime starts to
function in a completely different way—and there’s not much sign of that—or
the regime has to change.” He went on to insist that, while the U.N. had to be
“a way of dealing with it, not a way of avoiding dealing with it,” if the world
body could not agree, then action to deal with Iraq should go ahead anyway.36
On the trip to Camp David, Blair intimated to reporters that inspections might
not be the most effective way to disarm Saddam Hussein and that a further res-
olution authorizing the use of force might not be needed.?” On his return, he
articulated several of these themes in a speech to the decidedly doveish Trades
Union Congress in Blackpool.?® Following the talks at Camp David, the Prime
Minister began to sound positively Bushian in his passion for dealing forcefully
with Saddam Hussein.

Tony Blair, of course, was hardly the only international leader both to have
strong views on Iraq and the U.N. and to be in contact with the President
during these critical weeks. Indeed, Chancellor Gerhard Schroeder of Germany
and President Jacques Chirac of France called for a cohesive European front
against unilateral U.S. military action against Baghdad at that point.** Similar
calls for using the U.N. and shunning unilateral action continued to be heard
from Moscow and Beijing as well. The three permanent members that had
taken a soft stance all along toward Baghdad, in other words, were underlining
their continued doubts about the use of force and their insistence that any
action be authorized by the Security Council. Given the President’s views and
goals on Iraq, however, one would surmise that the likely effect of their appeals
would have been to reinforce whatever trepidations he might have had about
going to the U.N. to fulfill his objectives. Unless they were giving the President
a more nuanced and encouraging message privately, it would have seemed that
the louder their public demands about the centrality of the U.N., the riskier and
more inhospitable it would have appeared as a place to pursue his policies.

The intrepid General Powell?

If any individual were to be credited with coaxing George W. Bush to embrace
the U.N. option, it would have to be Secretary of State Colin Powell. It is no
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secret that the President’s team was deeply divided in the summer of 2002 over
tactical questions on how to handle Iraq, including whether to pursue their dual
Iraq agenda of disarmament and regime change through the United Nations.
These debates generally pitted Powell against the more unilateralist Vice-
President Cheney and Secretary of Defense Rumsfeld. All agreed on the
ultimate objectives, but the latter two, along with Rumsfeld’s deputy, Paul Wol-
fowitz, had embraced this cause with greater passion and much earlier, well
before the 2000 election.*” According to the Washington Post, “people close to
Powell suggest that he understood that Iraq would be an issue when he agreed
to become Secretary of State, and so he had reconciled himself to supporting a
policy of toppling Saddam Hussein even before he took office.”*! Powell’s
deputy and close friend, Richard Armitage, suggested to an Australian journal-
ist over the summer that if he and Powell appeared to be “the two relative
doves,” it may be because they “are the two that have seen combat.”*? It was
widely noted in the press over the summer of 2002 that the Secretary of State
had little to say publicly about Iraq, while the more unilateralist and hawkish
figures in the President’s inner circle made a vivid public case for military action
to topple Saddam Hussein.*?

Unlike Cheney and Rumsfeld, Powell did not have a strong pedigree as a
partisan Republican politician and was not thought to have as close and easy a
personal relationship with the President as the other two. Some prominent con-
servative commentators, such as William Kristol, openly questioned whether
Powell shared the President’s agenda sufficiently and suggested that it would be
no great loss for him to resign.'* A year earlier, Kristol had noted, “Eleven
years ago, then-President Bush overrode Powell’s resistance to fighting Saddam.
Bush was vindicated in doing so. Will the current President Bush follow Powell’s
lead? Or will Bush lead and demand that Powell follow?”* Less is known about
the personal preferences of national security adviser Condoleezza Rice in these
internal debates, though she appears to have sought to ensure that the President
heard the range of views represented in his administration. Yet she did speak
out strongly for the regime-change agenda at points that summer, reflecting
something she had publicly advocated prior to the election.*®

According to Bob Woodward’s account, Powell realized over the course of
the summer that he needed more private time with Bush to present an alterna-
tive view to that which he had been hearing from Cheney and Rumsfeld
regularly. On August 5, the President agreed to what turned into a two-hour
meeting, partly over dinner, with Powell and Rice. This was the Secretary of
State’s first opportunity to lay out in detail the arrangements for building as
broad a coalition as possible for any military action in Iraq. He reportedly con-
tended that “the U.N. was only one way. But some way had to be found to
recruit allies.”” On August 14, at a principals’ meeting without the President,
Powell suggested that Bush make Iraq the focus of his upcoming General
Assembly speech. Rice and Cheney agreed, although the group discussed how
to avoid endless debate, compromise, and delay “once they started down the
U.N. road—words not action.” Cheney reportedly urged that a failure of the
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U.N. to enforce its resolutions should be made the central theme, and Rice
agreed.*?

Two days later, Woodward reports, this notion was put before the President,
with the support of all of the principals, including Cheney and Rumsfeld. Bush
readily agreed, cautioning that the speech “couldn’t be too shrill . . . or put too
high a standard so that it was obvious to all that they weren’t serious. He
wanted to give the U.N. a chance.”® Starting on the U.N. route, apparently,
was not so controversial within the administration, but the implications of the
choice certainly did prove to be. On August 26, ten days after the President
signed off on making the U.N. speech, Vice-President Cheney gave a very
tough speech to the Veterans of Foreign Wars in Nashville, denigrating the
value of sending U.N. weapons inspectors back to Iraq.’® The BBC followed
with the release of excerpts from an earlier interview in which Powell had said
that Bush favored the return of inspectors as a “first step” toward dealing with
the Traqi threat.’! Amid press charges of disarray, the Secretary of State met
with the President on September 2 to receive his assurance that indeed it was
his policy to try to send the inspectors back, even “though he was skeptical that
it would work.” The President also confirmed that going to the U.N. to ask for
support on Iraq “meant asking for a new resolution.”® Even as Powell was
meeting with Bush, press reports began to appear that administration sources
had let it be known that the White House had not cleared key points of
Cheney’s speech.”

Though the policy had been set, the debate at the principals’ level got more
pointed, again according to Bob Woodward. At two more meetings in the ten
days before the President’s speech—neither of which he attended—Powell and
Cheney, the latter sometimes supported by Rumsfeld, fought about whether
Bush should call for a new U.N. resolution. The phrasing calling for that step
moved in and out of subsequent drafts of the speech as the battle raged. Finally,
the night before his appearance in the General Assembly Hall, Bush informed
Powell and Rice that “he had decided he was going to ask for new resolutions.”
Somehow the version of the speech fed into the U.N.’s teleprompter omitted
that line, so the President improvised, adding that “we will work with the U.N.
Security Council for the necessary resolutions.”*

This round of the bureaucratic battle indeed could be said to have been won
by the former general. Even Vice-President Cheney “struck a newly measured
tone” on Iraq.”® Two months later, when the Security Council unanimously
passed Resolution 1441, Powell’s triumph seemed to be confirmed. As Senator
Chuck Hagel, the moderate Nebraskan Republican, put it, the U.N. action was
“a significant win for Powell” because “he was able to redirect the administra-
tion’s efforts into a responsible, international channel.”® Yet, it could be
asked—as the concluding section of this chapter does—whether there is con-
vincing evidence that Secretary Powell actually had to persuade the President to
take this course. As James Mann cogently argues, “it is hard to find daylight
between the words of Powell and those of Bush.” Liberals are wrong to think
that Powell is their in-house advocate and conservatives are wrong to think that
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he is out of step with the President.’” As a good soldier, he serves his President
well. So, who had to influence whom? Could Powell’s role in this affair be
better seen as that of a facilitator, as one who first helped Bush’s predilections
prevail in the intra-Beltway debates and then presented them to the nation and
the world with a more credible and more widely respected voice than the Presi-
dent’s more hawkish aides could manage?

The President himself?

Though the evidence remains fragmentary, this account suggests that George
W. Bush just might be his own foreign policy boss. As was often said during the
election campaign, he is someone who is easily and perpetually underestimated.
He prides himself on his capacity for judging and managing the people who
work for him. His graduate training was in business administration, not politics
or foreign policy. Clearly he does not know a great deal about the latter and has
made serious errors along the way, particularly in failing to understand the
interconnections among various international issues and how the reputation his
administration has acquired on some could make it more difficult to get his way
on others. His inner confidence not only has a way of coming off as arrogance,
but it may well also cloud his judgment, causing him to underestimate oppo-
sition to his policies and the complications of implementing them on the
ground, including in the complexities of postwar Iraq.

At the same time, his shortcomings in building an international coalition for
the war effort do not mean that he has been equally inept at using the members
of his team effectively or at knowing what he wants. Whether what he wants—
to reconstruct Iraqi society and refashion the politics of the Middle East—is
achievable, and at what cost, remains to be seen. But there is no doubt that he
has shown real determination to get the job done and that he has consistently
preferred to do this with partners, whenever possible with the U.N.’s blessing.
Following the war, Bush displayed considerable skill and flexibility in negotiating
the relative roles of the U.IN. and the wartime coalition in Iraq’s reconstruction.
The Security Council passed Resolution 1483, which laid these out in some
detail, without a negative vote or abstention.’® While it would be stretching the
evidence to call the President a closet internationalist, the common view that
Secretary Powell is the only voice for international cooperation in the adminis-
tration appears far too simplistic.

There is little indication that President Bush sympathizes with the more uni-
lateralist instincts of the Cheney—Rumsfeld-Wolfowitz faction. He opposed their
contention that the U.S. should strike Iraq, as well as Al Qaeda and the Taliban
in Afghanistan, following the terrorist attacks of September 11, 2001.5% If Bob
Woodward’s reconstruction is reasonably accurate, then it seems that those
opposed in August 2002 to renewed U.N. inspections or the effort to craft a
new Security Council resolution would only press their case at principals’ meet-
ings not attended by Bush. When the President was there, the differences on
these questions among his chief aides seemed to be much more muted. It is also
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hard to imagine that the President would not have been consulted before the
word was put out that the Vice-President’s hard-line speech had not been
cleared beforehand by the White House. Likewise, as persuasive as Powell can
be, it seems unlikely that he could have overcome the determined opposition of
Cheney and Rumsfeld, who were personally closer to Bush, and then top it off
by convincing a reluctant president to go to the world organization.

If one does not assume that George W. Bush was little more than the object
of others’ persuasive powers, then a much more complex and subtle picture
begins to emerge. For the President, Iraq represented a problem in political
management as much as a foreign policy challenge. For important neo-
conservative constituencies, which cut across both parties but are particularly
prominent in the Republican ranks, Iraq represented something of a litmus test
for assessing the gravity of a president’s national security policies. Not only was
it unfinished business from the first Bush presidency, it also had been regularly
cited by Republican commentators as an example of the fecklessness of the
Clinton administration, the U.N., and weak-kneed allies. For an inexperienced
President Bush, it carried connotations not unlike those that Cuba posed in
1961 for President Kennedy.

After September 11, the real, potential, and projected links between Saddam
Hussein, weapons of mass destruction, and terrorism added a powerful new
dimension to the earlier symbolism, one that could attract a much broader
domestic and international constituency. In other words, Bush had ample polit-
ical reasons for not wanting to challenge Cheney and Rumsfeld directly on
these matters, especially given how their constituencies tended to view the
United Nations. Besides, there is no reason to assume that their differences
extended beyond tactical questions, since they appeared to see eye to eye on the
core objectives. Allowing the neo-conservatives’ ire to be directed at Powell
instead was most convenient. Again, it seems more than coincidental that the
President did not attend those intra-administration sessions that were most
stormy on these questions.

George W. Bush needed Colin Powell to carry a lot of political water on
Iraq. The latter’s well-established reputation for political independence made
him an excellent messenger to a range of groups, at home and abroad, whose
support would be essential to a successful campaign to overthrow Saddam
Hussein, destroy his weapons of mass destruction, and restructure the Middle
East, no less. As word would spread of Powell’s valiant efforts to overcome the
parochialism of the Cheney—Rumsfeld-Wolfowitz clique, his credentials for
being a credible voice for the President’s policies would be enhanced not only in
Congress but also among moderates, Democrats, independents, the media, and,
of course, potential coalition partners abroad. Powell presumably would be
more committed to these advocacy roles once Bush allowed himself to be “per-
suaded” by Powell’s arguments and then stood up for the Secretary of State in
his intra-administration struggles. Much the same scenario might be conjec-
tured for the Blair-Bush relationship as well.

If this intra-Beltway babble sounds too Machiavellian, to this observer it
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appears innocent compared to all of the cynical posing that passed for public
diplomacy by the members of the Security Council in early 2003 prior to the
commencement of the war in March. Though his critics like to caricature
George W. Bush as something of a clumsy and dimwitted country bumpkin, he
managed to frame the Iraq debate in the Security Council in quite clever and
compelling terms. Not unlike the little boy and the emperor, he did not hesitate
to shout out that the Council, at least on Iraq, had no more clothes to hide
behind. On that, he was on target. During the Security Council’s debates in
early 2003, moreover, most of the other members did their best to prove him
right. His warning that the U.N. was in danger of morphing back into the
League of Nations was, of course, in part a commentary on the fact, noted
earlier, that most member states are distinctly uncomfortable with those
enforcement provisions of Chapter VII that were to have differentiated the
U.N. from its defunct predecessor. Judging by their comments during the
prewar debate, most member states would indeed prefer a weak League without
U.S. dominance to a strong U.N. that would necessarily have to depend on
U.S. assets for military enforcement in the tough cases.

On balance, President Bush probably was a net winner by taking his case to
the U.N., despite his failure to obtain the Security Council’s explicit authoriza-
tion for the use of force in Iraq. Anti-American sentiments would probably have
been higher if he had decided to use force without at least trying to test the
waters at the world organization. If his ambitious postwar agenda goes well,
then his gamble will look both prescient and courageous. Surely the decision to
nvade Iraq and to try to nurture the development of a more representative gov-
ernment there—with or without the world organization’s support—represents
the riskiest and highest-stakes venture of post-Cold War U.S. foreign policy so
far. But, for this President and this administration, there were never any doubts,
or internal debates, about what needed to be done. The role of the United
Nations was only to be instrumental, as the preferred route to a predetermined
destination. For the manager-President, the question of U.N. involvement has
been a tactical and not a strategic matter, one about options and not fundamen-
tal principles. Of that, he needed no convincing.
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7 The war against Iraq

Normative and strategic implications

Mohammed Ayoob

In the twenty-first century, going to war entails not merely strategic calculations
but normative ones as well. Norms of international society have changed suffi-
ciently in the past few decades, and especially since the 1990s, to compel states
and coalitions to justify decisions to go to war with reference to concerns such
as peace, disarmament, justice, and, above all, international (as opposed to
national) security. Simple raisons d’état calculations, even if the primary driving
force behind such decisions, are no longer considered politically and morally
sufficient.

This does not mean that the principal factors determining a decision to go to
war have changed radically. At the broadest level, such decisions continue to be
based on decision-makers’ perceptions of how “national interest” will be
advanced or retarded. While this is true in the abstract, it is widely acknowl-
edged in the decision-making literature that in actual practice, and when the
decision-making process is disaggregated, “national interest” boils down to the
relative strengths of domestic coalitions for and against war, the level of engage-
ment of important interest groups, the bureaucratic politics surrounding
decisions of war and peace, and the top decision-makers’ concern for their (and
their state’s) credibility in the eyes of friends and adversaries.

In the current context, however, when international norms require that war-
making decisions be justified before international opinion, such essentially realist
considerations usually have to be dressed up in moral garb in order to assuage
skeptics, silence critics, and provide emotional comfort both to the governmen-
tal decision-makers and to the leaders of the community of states, who may
have to endorse such decisions or at least live with their consequences. Norma-
tive justifications of decisions to go to war have, therefore, become routine since
the end of the Cold War.

While one is tempted to dismiss this exercise as a charade, it goes beyond
mere pretense. Normative justifications that go beyond raisons d’état calculations,
when resorted to repeatedly, lead to the emergence and consolidation of a range
of international expectations. In turn, they begin to change the normative
framework within which states operate. This does not mean that strategic calcu-
lations become irrelevant. Wars are fought above all for strategic reasons.
However, the normative and the strategic become closely intertwined. As a
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result, strategic decisions have to be explained in normative terms. The norma-
tive framework then begins to influence the way strategic decisions are made.

At the same time, normative considerations underpinning institutions and
structures—both formal and informal—that set limits to the actions of states are
augmented. As the literature on “international society” produced by the English
school has asserted for decades, such structures and institutions are constructed
on both normative and realist foundations.! It would not be wrong to assert
that during the 1990s, states, and especially the major powers, have taken
recourse repeatedly to normative justifications while addressing issues of war
and peace. Many, if not most, military operations across international borders
since 1990 have been undertaken in the name of humanitarian intervention,
thus augmenting the perception that international normative concerns have
become increasingly important in matters of war and peace. This belief has
strengthened further the normative element underpinning these institutions and
structures.?

The Bush administration’s policies, particularly its decision to wage war
against Iraq, however, have had adverse consequences for the normative and
mnstitutional structures of the post-Cold War world order. Rather than bolster-
ing U.S. pre-eminence in the international system, the Bush administration has
undermined the U.S.’s liberal hegemonic status.

The U.S. as liberal hegemon

For much of the 1990s, the United States used its power with some restraint,
popularizing the notion that it was a “liberal hegemon” different from all previ-
ous hegemons. While the U.S. did demonstrate unilateral proclivities at times,
the Clinton administration deliberately engaged in a rhetoric that represented
such unilateralist moves as exceptions to the rule in terms of U.S. behavior and
justified by special circumstances. In particular, the administration of Bill
Clinton tried to keep relations with its major allies in the North Atlantic Treaty
Organization (NATO) on an even keel even when intra-alliance differences
arose, for example, over the Balkans. Washington deliberately allowed Euro-
pean countries to take the lead in managing issues of European order and
stepped in forcefully only when it became clear that the European members of
NATO were incapable of doing so. This apparent demonstration of “liberal
hegemony,” which was sensitive to institutional restraints and at least ostensibly
committed to building international, especially intra-NATO, consensus, also
succeeded in sending the message that normative considerations were almost as
important as strategic ones for the management of international order.

The liberal hegemon, which the U.S. under Clinton attempted to approxi-
mate, voluntarily allows itself to be bound by restraints imposed by multilateral
institutions as a quid pro quo for using these institutions to serve both its own pur-
poses and those of the membership at large. Consequently, a symbiotic
relationship develops between these multilateral institutions and the hegemon.
In fact, in the ideal type it becomes very difficult, if not impossible, to distin-
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guish the interests of the hegemon from those of such institutions and structures.
The hegemon frequently sacrifices some of its immediate interests in order to
promote the legitimacy and credibility of multilateral institutions. It recognizes
that in the long run these institutions will promote and augment its preferred
vision of international order, which in turn will guarantee the protection of its
strategic interests.® In other words, it is necessary for a liberal hegemon to be
commiitted to a strategy of multilateralism and consensus-building, especially
since 1t espouses goals that are couched in normative terms. While it was widely
recognized even during the Clinton era that reality continued to fall well short
of the ideal, the expectation was that reality would approximate the ideal suffi-
ciently to maintain the credibility of both the liberal order and the liberal
hegemon.

Normative implications of the Iraq war

Several policies adopted by the George W. Bush administration, ranging from
the nuclear to the environmental arenas, have seriously challenged the assump-
tions of liberal hegemony. None has challenged them more fundamentally than
the decision to go to war against Iraq despite the opposition of both the major-
ity of people in countries allied to the United States and a significant number of
important states within NATO, the central security concert underpinning and
legitimizing the U.S.s liberal hegemony. Adding insult to the injury inflicted
upon America’s allies as well as the rest of the community of states was the Bush
administration’s rhetoric, which attempted to justify the decision to go to war
on the basis of normative concerns relating to international security, peace,
justice, and human rights. The United States not merely demonstrated a lack of
concern for the views of its closest allies, it also set itself up unilaterally as the
arbiter of the criteria by which such high-sounding goals are to be served and
those who violate them punished.

This arrogation of moral authority and the right to make decisions about
war and peace unilaterally on behalf of the society of states carries high poten-
tial costs. It undermines the normative consensus underpinning the post-Cold
War international order, thereby beginning the process of its delegitimization.
The French and German opposition to the U.S. attempt to get the Security
Council to hold Iraq in “material breach” of its obligations was largely an
expression of deep concern about the American proclivity for unilateralism and
not of visceral anti-Americanism. It was, as Philip Gordon has pointed out, “a
refusal to accept U.S. leadership simply because America is the great power,” a
sentiment shared by most members of the international community of states.*
Zbigniew Brzezinski, former national security adviser to President Jimmy
Carter, put it bluntly in an appearance on CNN when he declared that Wash-
ington was telling friends and foes alike to “line up” as if they were part of some
“Warsaw Pact.” He added that the United States has “never been so isolated
globally—literally never—since 1945.7°

American unilateralism on Iraq has clearly conveyed the message that the
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United Nations, and particularly the Security Council, is useful as an instrument
for imposing and managing international order only when it does Washington’s
bidding. When it resists U.S. designs, it is either berated or bypassed or both.
This logic was foreshadowed by the rhetoric surrounding the U.S.-led NATO
intervention in Kosovo in 1999 without the authorization of the Security
Council. However, post-intervention U.S. actions had led many to believe that
this was a one-time exception and that the U.S. had learned from Kosovo: while
it could win wars without the U.IN., it could not build peace without it.

However, the U.S. rhetoric surrounding the debate on invading Iraq, which
amounted to demanding that the U.N. stand up and be counted or lose its rele-
vance on issues of war and peace, made it very clear that unless the world
organization agreed to act as an instrument of U.S. policy it would be con-
signed to the dustbin of history. Moreover, this time the emphasis was not on
the special circumstances that forced the U.S. to act outside the U.N. but on
America’s moral right to make decisions about war and peace on behalf of the
society of states, and that the rest must fall in line or be declared either knaves
or fools or both.

It is this arrogance on the part of the world’s leading producer and consumer
of international order that bodes ill for the future of that order. It evokes the
image of the United States as the “great irresponsible,” to quote a term coined
by the late Hedley Bull of Oxford University in 1980 to describe both of the
superpowers who then seemed bent on undermining détente.® Consequently, it
erodes the normative consensus underpinning that order and threatens to
return the world to a more Hobbesian state where John Mearsheimer’s “back
to the future” scenario is likely to come true.” Unipolarity by itself does not
inevitably create a “geopolitical backlash,” as some neo-realists assume.’
However, unilateralism when combined with unipolarity may do exactly that.

One should not conclude, however, that this U.S. policy will lead overnight
to the emergence of a power or powers committed to balancing the unprece-
dented capabilities of the United States. It also does not mean that after the war
its European opponents—principally France, Russia, and Germany—will not
be willing to cooperate in the reconstruction effort in Iraq under U.S. leader-
ship or will obstruct the U.N. from participating in reconstruction and
humanitarian activities in Iraq. European countries are well aware of the dis-
parity in power between the U.S. and themselves, of the interdependent nature
of their economies, and of the U.S. capacity to shut out others from lucrative
reconstruction and future oil contracts in Iraq. However, these calculations do
not preclude that the lessons from the Iraq war may encourage some among the
major transatlantic states, as well as others such as China, to rethink their basic
assumptions about the post-Cold War order and consider building alternative
structures of power capable of balancing the U.S. in the long run. As Ivo
Daalder has remarked, “One crucial consequence of this transformation [in
U.S.—European relations over Iraq] is the effective end of Atlanticism—Ameri-
can and European foreign policies no longer centre around the transatlantic

alliance to the same overriding extent as in the past.””
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The problem is not limited merely to geopolitical backlash and erosion of
international consensus. Unilateralism begets selectivity and, therefore, the
charge of hypocrisy, thus eroding the moral basis of international order.!” The
war in Iraq has highlighted the significance of this point in unprecedented
fashion. At least a part of the case that was used to justify invasion and regime
change was Saddam Hussein’s sustained violation of the human rights of Iraqis.
While none can deny that the Saddam regime was one of the most repressive in
the region, many Arabs legitimately pose the question as to why Iraq should be
singled out for forcible regime change when other repressive regimes, including
those of Egypt and Saudi Arabia, are not threatened with the same conse-
quences if they do not liberalize and democratize.'!

The argument about Saddam Hussein’s using chemical weapons against his
own people does not make sense either with regional publics because it implies
hypocrisy and double standards. The United States and the West in general
were supportive of the Iraqi regime when it used these weapons against Iranian
forces and the Kurds in the 1980s and deliberately turned a blind eye. In fact,
there are credible reports that some Western countries, most prominently
Britain, helped Saddam Hussein acquire the wherewithal to manufacture chem-
ical weapons in the full knowledge that he was using them against Iranian
troops during the Iran—Iraq war.!?> Then the West supported the Iraqi dictator
with arms and money because he was engaged in a war against the Ayatollah
Khomeini’s Iran, which was considered the major threat to Western strategic
interests in the region. The attempt to resurrect the chemical weapons issue to
condemn Saddam appears self-serving to most people in the Arab world and
the wider Middle East.

Finally, the issue of Iraq’s weapons of mass destruction (WMD) and the
threat they pose to its neighbors as a justification for war lacks credibility in the
Arab world for two reasons. First, it is commonly recognized in the region that
Saddam’s WMD capability had either been wiped out during the 1990s or so
degraded that it posed no real threat to its neighbors. This view, held across
much of the Arab world, has been proven largely correct in the aftermath of the
war and the U.S. failure to produce credible evidence of Iraqi WMD. In fact,
the issue has become an embarrassment for the Bush administration and for its
most ardent supporter, British Prime Minister Tony Blair. U.S. Defense Secre-
tary Rumsfeld has been forced to admit that he does not know the answer to
the question of whether Iraq was in possession of WMD at the beginning of the
war.!® This admission has led to harsh criticism by, among others, former
British Foreign Secretary Robin Cook, according to whom Rumsfeld’s state-
ment “blows an enormous gaping hole through the case for war that was made
on both sides of the Atlantic.”!*

A growing number of U.S. intelligence professionals have also criticized the
way Intelligence reports were distorted and used selectively by the Pentagon. A
group of intelligence professionals wrote to President Bush on May 1, 2003,
protesting against what it termed “a policy and intelligence fiasco of monumen-
tal proportions.” It went on to state: “In intelligence there is one unpardonable
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sin—cooking intelligence to the recipe of high policy . . . There is ample indica-
tion this has been done in respect to Iraq.”!®

Second, most Arab states and their publics were far more exercised about
Israel’s universally acknowledged nuclear capability than they were about Iraq’s
chemical and biological weapons.!® This concern has been heightened by a
spate of recent reports that have indicated that Israel had readied its nuclear
weapons for use during the October 1973 war.!” Israel, because of its occupa-
tion and settlement of Palestinian lands, its increasingly bellicose posture under
Ariel Sharon, and its demonstrated overwhelming military superiority over its
Arab neighbors, is seen as a far greater threat to the Arab world, and even to
Iran, than was post-1991 Iraq. As a result, most people in the Middle East con-
clude that the U.S. argument about Iraq’s WMD threatening regional as well as
international security was both a blatant use of double standards as well as a
ruse to justify an invasion that was meant to serve other objectives.

The U.S. decision to go to war has, therefore, by and large been perceived
around the region and more broadly as subversive of international order. The
immediate impact of U.S. unilateralism will be felt most in transatlantic rela-
tions and in the immediate theater of operations, the Middle East, especially the
Arab world. However, its long-term negative impact on the role of the U.N.
and other multilateral institutions in the promotion of international order
should not be underestimated. In particular, the U.N., while not quite the
central player in the arena of international security, was in the process of
becoming the main repository of international consensus on matters relating to
conflict and order, war and peace. The legitimacy and credibility of the U.N.
has suffered a severe blow and most states, following in the footsteps of the
United States, are likely to treat it less seriously and defy its will more readily
than they were inclined to do in the 1990s.

Global strategic implications

Given the disparity of power between the United States and its nearest competi-
tors, the global reach of the U.S.’s military force, and currently its almost
unbridgeable lead in high-tech weaponry, direct participation by its NATO allies
was not essential to ensure U.S. victory in the war against Iraq.!® Furthermore,
given the current state of dependence of its European allies, Washington was
correct in assuming that they—above all, Germany—would not deny America
the air bases and other facilities needed to reinforce and supply U.S. forces in the
theater of operations. Rumsfeld was reflecting the reality of this unequal distribu-
tion of power in the international system when he remarked that for the United
States, “the mission determines the coalition and the coalition ought not deter-
mine the mission.”!? Clearly, permanent alliances were no longer necessary in
order to undertake military missions. Indeed, they might turn out to be a hin-
drance to the achievement of the U.S.’s military and political goals.

To be fair, the current administration’s unilateralism and pre-emptive stance
are not unprecedented even in the post-Cold War era. They had surfaced
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immediately after the end of the Cold War among important circles in the first
Bush administration, some of whom now form the core of the neo-conservative
camp in the current administration. They were most clearly articulated during
the writing of a new “Defense Planning Guidance” by the Pentagon in 1992.
An early draft of the document, whose principal authorship is attributed to Paul
Wolfowitz, then Under-Secretary for policy in the Defense Department and
currently Deputy Secretary of Defense, proposed:

that with the demise of the Soviet Union the U.S. doctrine should be to
assure that no new superpower arose to rival America’s benign domination
of the globe. The United States would defend its unique status both by
being militarily powerful beyond challenge and by being such a construc-
tive force that no one would want to challenge us. We would participate in
coalitions, but they would be “ad hoc.” The U.S. would be “postured to act
independently when collective action cannot be orchestrated.” The guid-
ance envisioned pre-emptive attacks against states bent on acquiring

nuclear, biological or chemical weapons.?’

Informed observers identify Wolfowitz as the intellectual powerhouse behind,
and the most persistent advocate of, the war against Iraq.?!

When one combines the unilateralist proclivities of Bush administration
policy-makers with the increasing divergence in the world views of European
and U.S. leaders and their publics, especially with regard to issues of war and
peace, the two major pillars of the post-Cold War order seem to be drifting irre-
versibly apart.?? The economic and military potential of the European Union
(E.U.), possibly underestimated by Europeans themselves, and the increasing
disjuncture in U.S. and European world views may, as Charles Kupchan, Asso-
ciate Professor at Georgetown University, has argued, herald “the end of the
West.”?3 Kupchan, in fact, goes further to argue that decades of strategic part-
nership between the United States and Europe are about to give way to
geopolitical competition.?* While this may be overestimating the degree of polit-
ical and strategic consensus within Europe, the U.S. decision to ride roughshod
over popular European sentiment could heighten the sense of Europe’s disillu-
sionment with the United States and turn Kupchan’s prognosis into a
self-fulfilling prophecy. Although this is unlikely to happen in the short run, the
Iraq war may have set in motion a process that could change the shape of inter-
national politics in the long run.

Regional strategic implications

The problem does not stop with a falling out between the United States and
“old Europe.” Above all, the impact of the war against Iraq on the Middle East,
and especially its Arab component, is likely to be both considerable and long
lasting. It was not without reason that Amr Moussa, Secretary-General of the
Arab League and former Foreign Minister of Egypt, declared a few months
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before the fighting began that such a war “will open the gates of hell” in the
Middle East.?> The fallout could shake the existing regional order to its very
foundations in the not too distant future. This may happen for a number of
reasons, especially since the factors mentioned below have the potential to
amplify each other and create a situation that could easily spin out of control.

The war is likely to add to the legitimacy deficit of pro-Western regimes in
the Arab world. By all accounts, the chasm between Arab popular opinion
and the stance adopted by several Arab governments on this war was so great
that it made the disjuncture between European popular opinion and European
governments supporting the United States pale by comparison.?® While author-
itarian Arab regimes have perfected the art of survival despite deep popular
disenchantment, the U.S. venture against Iraq may be the one factor that could
eventually bring suppressed resentments to the surface. This would be especially
true of Egypt and Jordan, but Saudi Arabia and the Gulf sheikhdoms are also
unlikely in the long run to escape the impact of popular anger. While one
cannot predict with certainty the shape or form through which such resentment
is likely to be expressed, it should not come as a surprise if some time during
this decade the Arab world returns to a period of radicalism reminiscent of the
1956-8 period, when several pro-Western regimes either were toppled or barely
survived.

Popular Arab anger this time is, if anything, greater for two reasons. First, as
a result of the Al Jazeera television phenomenon, populations have been
exposed to real-time coverage of regional and international events from an inde-
pendent Arab perspective. Pictures of Iraqi civilian casualties, the destruction of
Iraqi infrastructure, and the looting of Iraqi national treasures have added to the
already deeply felt humiliation that Arabs and Muslims perceive is being heaped
upon them by the West, including Israel. Unlike the case of the first Gulf war,
this time the fighting, and especially its aftermath, has been viewed in the Arab
world through Arab eyes and interpreted by Arab journalists.?’

The Palestine connection

Furthermore, much of the Arab world 1s already seething with anger at the per-
ceived injustices and humiliations heaped on the Palestinian people by their
Israeli occupiers and what is perceived to be the near total lack of U.S. concern
for their plight. President George W. Bush’s characterization in April 2002, in
the midst of the Israeli “reoccupation” of occupied territories, of Ariel Sharon
as “a man of peace” rubbed a great deal of salt into Arab wounds.?® It is the
common perception in the Arab world that a major reason for the U.S. decision
to invade Iraq is related to Washington’s commitment to ensure Israel’s hege-
mony in the region. In an interesting reversal of roles, the U.S. is now perceived
by most Arabs as acting as Israel’s proxy.??

In this context, the Road Map for Isracli-Palestinian peace that was made
public by the Bush administration in May 2003 is perceived in the Arab world
as another halfhearted attempt to assuage the concerns of pro-Western regimes



The war against Irag 163

that feel their legitimacy increasingly challenged. Israeli Prime Minister Ariel
Sharon has accepted the “steps” envisaged in the Road Map, rather than the
Road Map itself, with 14 reservations.’® This appears to many in the Arab
world to be a part of a well-calibrated strategy that would give the U.S. more
credibility in Arab eyes while preserving all Israeli options. President Bush’s and
Secretary of State Powell’s public assurances that they would do everything to
protect Israeli security interests during the implementation of the Road Map
also arouse suspicions in Arab minds. These views are not limited to Arabs
alone. According to an article in a leading Isracli newspaper, “Israel’s reserva-
tions on the Road Map plan that were attached to the government’s decision,
turn the document from a diplomatic initiative into an Israeli diktat of a Pales-
tinian surrender agreement.”!

In spite of the domestic controversy in Israel, when Sharon talks, as he has
done recently, about ending “occupation,” most Arabs believe that the bulk of
the Palestinian people is liable to be affected and not all, or even most of, the
territory occupied by Israel in 1967. The contours of the Israeli government’s
plan to end the occupation by cantonizing the Palestinian population have
already emerged and were visible in the implementation of the Oslo process.
This plan would create three Palestinian cantons divided from each other by
Israeli-controlled roads, Israeli-built fences, and Israeli settlement blocks. Such
an outcome will keep the Palestinians “caged” in their respective cantons and
cut off from each other and from east Jerusalem.

According to reports in the Arab media, the Israeli plan would confine the
overwhelming majority of the two million Palestinians in the West Bank within
about 42 percent of the West Bank’s territory, which would then be declared the
“provisional Palestinian state” mentioned in the Road Map.?? This Arab view is
corroborated by what the Israeli government seems to be doing on the ground
in terms of fencing off territories where the Palestinian population is concen-
trated and preventing Palestinians from traveling to other parts of the West
Bank and to east Jerusalem. According to this view, these Palestinian cantons,
whose civil administration will be transferred to the Palestinian Authority, will
constitute the interim arrangement as envisaged in the Road Map. However,
this “interim arrangement” may last indefinitely because Israel could scuttle the
Road Map at that point in collusion with its U.S. supporters. The creation of
such a “provisional Palestinian state” can be expected to take the international
pressure off Israel and allow it to establish more settlements that could lead to
the incorporation of more than half of the West Bank into Israel.*® This view
has gained credibility in the Arab world because of U.S. concessions to Israel on
the implementation of the Road Map. It was brought home to the Arab publics
once again when Prime Minister Sharon, during his visit to Washington in July
2003, rebuffed pressure from President Bush to halt the building of the security
fence hemming in Palestinian populations.** Such episodes have strengthened
the impression in the Arab world that Washington is either unwilling or unable
to make Israel disgorge the occupied territories and that the “Road Map” is
nothing but a charade.
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The impression in the Arab world that the U.S. will not put meaningful
pressure on Israel is immeasurably strengthened by what is considered the
blatant use by the United States of double standards. This is seen to be the case
particularly on two issues: the violation of Security Coouncil resolutions and the
possession of nuclear weapons by states in the Middle East. The latter has been
analyzed earlier and does not need to be discussed again. However, the first
issue deserves more examination. One cannot deny that the campaign
launched against Iraq for its violation of Security Council resolutions stands in
sharp contrast to the lenience shown toward Israeli defiance of the Security
Council. No threats have been made by either the United States or the United
Nations against Israel for its non-compliance with Security Coouncil resolutions
relating to Jewish settlements in the occupied territories, the status of
Jerusalem, the treatment of Palestinians, and repeated violations of the Fourth
Geneva Convention prohibiting demographic changes in occupied territory. In
fact, had it not been for the use or threat of a U.S. veto, Israel would have
been in violation of many more Security Council resolutions that were aborted
due to U.S. opposition.

According to one estimate, Israel is currently in violation of, or non-
compliance with, 32 Security Council resolutions passed since 1968. Iraq was
estimated to be in violation of 16 resolutions before the invasion was launched.
Interestingly, NATO member state Turkey comes second with 24 violations.*>
Additionally, according to the tabulation made by a pro-Isracli organization,
the United States vetoed 35 draft resolutions condemning Israel that were
brought before the Security Council between 1972 and 2002. According to this
source, in each case the U.S. vote was the only one cast against the resolu-
tion.*® This count does not include those draft resolutions that were never
officially brought to the Security Council because it became clear during “unof-
ficial” negotiations or “closed-door” discussions that Washington would veto
them.

Some analysts have pointed out that Security Council resolutions condemn-
ing or criticizing Israel have been passed under Chapter VI of the U.N. Charter,
which are different from the Chapter VII resolutions against Iraq.’” However,
for most Arabs such distinctions are without meaning. The unequivocal U.S.
commitment to Israel, therefore, ruled out any attempt by other Council
members to move a resolution condemning Israel under Chapter VII because
such an act would have immediately invited a U.S. veto. To the politically con-
scious Arab public, providing Israel with such protection from resolutions under
Chapter VII, while ensuring that Iraq was subjected to the same chapter,
appears to be another case of the U.S. exercise of double standards.

That Israel is exempt from rules that apply to others because of its clout
within the U.S. domestic political process has now become an article of faith
among Arabs and Muslims. It is also assumed that Israel’s special status has
been taken to new heights by the Bush administration. The credibility of this
assumption is augmented because some of the most influential members of the
Pentagon, the State Department, and the National Security Council have had
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long-standing and close associations not only with Israel but also with its Likud
establishment. According to a report in the Washington Post:

Richard Perle, [now former]| chairman of the Pentagon’s Defense Policy
Board, led a study group that proposed to Binyamin Netanyahu, a Likud
prime minister of Israel from 1996 to 1999, that he abandon the Oslo
peace accords negotiated in 1993 and reject the basis for them—the idea
of trading “land for peace.” Israel should insist on Arab recognition of its
claim to the biblical land of Israel, the 1996 report suggested, and should
“focus on removing Saddam Hussein from power in Iraq.” Besides Perle,
the study group included David Wurmser, now a special assistant to
Under-Secretary of State John R. Bolton, and Douglas J. Feith, now
undersecretary of defense for policy. Feith has written prolifically on
Israeli-Arab issues for years, arguing that Israel has as legitimate a claim to
the West Bank territories seized after the Six Day War as it has to the land
that was part of the U.N.-mandated Israel created in 1948.%

The pro-Likud ranks swelled in December 2002, when President Bush
appointed Elliot Abrams as director of Middle East affairs for the National
Security Council. Abrams was a hard-line critic of the Middle East peace
process and a controversial figure in Washington who had been indicted and
convicted in the Iran—Contra scandal, but then had been pardoned by the first
President Bush. According to one report, “Before joining the Bush administra-
tion, Abrams expressed skepticism about past U.S. peacemaking efforts in the
region and praised Sharon for his ‘strength’ and ‘“firmness’ toward the Pales-
tinians in contrast to the ‘weakness’ displayed by his predecessor, Ehud
Barak.”? With people such as these in positions of decisive influence, it is
widely assumed in the Arab world that it is unlikely that the Bush administra-
tion will be in a position to get tough with Israel if the situation demands such
a pos‘[ure.40

All recent U.S. administrations—Republican and Democratic—have been
loath to put pressure on Israel because of the clout of the Israeli lobby. All
administrations have had pro-Israel members in important positions who have
been very influential in shaping U.S. policy toward the Middle East. The
Clinton administration was no exception.*! However, the difference was that in
their public posture many of the influential pro-Israel members of earlier
administrations supported a resolution of the Israeli-Palestinian conflict that
would be seen to be responsive, however minimally, to the Palestinians’ plight
under Israeli occupation. Moreover, many of them genuinely believed that
extremist zealotry of the Likud variety was likely to harm rather than promote
Israel’s long-term interests. They were pro-Israel in what appeared to be a “rea-
sonable” sort of way.

In contrast, to quote a senior official, the current administration is staffed by
“Likudniks.”*? Several of them, when out of office, have advocated that Israel
repudiate the Oslo accord and keep control of the occupied territories.*> This is
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what led former national security adviser Zbigniew Brzezinski to state that the
fact that

these admirers [of Sharon] are now occupying positions of influence in the
administration is seen as the reason the United States is so eager to wage
war against Iraq, so willing to accept the scuttling of the Oslo peace process

. and so abrupt in rejecting European urgings for joint U.S.—European

initiatives to promote peace between Israel and the Palestinians.™*

The arguments of these pro-Israeli officials and advisers have been strengthened
by the composition of the Israeli coalition government that came to power in
March 2003. In the context of this coalition, it has become easier for the pro-
Likud members of the administration to project Sharon as the Israeli “dove” on
Palestinian issues. Consequently, President Bush is and will continue to be
under pressure not to push Sharon very hard because it would be made out that
the alternative would be infinitely worse.*’ True to script, the “doveish” Sharon,
after a show of defiance and subsequent U.S. undertakings and concessions, has
“persuaded” his divided cabinet to accept, of course with reservations, the
“steps” laid out in President Bush’s Road Map. It seems unlikely, however, that
the Israeli government, confident of the protection provided to it by influential
actors in Washington, will allow the Road Map to be implemented beyond the
creation of a cantonized provisional Palestinian “state” which would admirably
suit Israeli purposes. Sharon’s track record suggests that this could be the most
likely outcome of the current effort to implement the Road Map.*® The result-
ing lack of movement on final status issues and the continuing settlement of
Palestinian lands by Israeli Jews will lead to the evaporation of the two-state
solution. As an astute Palestinian analyst of the conflict has pointed out, this will
mean that the “essence of the Palestinian—Israeli conflict will change over the
coming decade, from a struggle over the terms of partition of historical mandate
Palestine into two separate states, to one over the national identity and political

nature of a single modern-day Israel.”"”

This change in the nature of the con-
flict can be reasonably expected to further inflame Arab and Muslim opinion
against the U.S. since Washington will be blamed for not exercising its consider-
able influence over Israel to make the latter withdraw from the occupied

territories.

Post-Saddam Iraq

A further reason for the negative regional fallout of the war in Iraq is related to
post-Saddam Iraq. Washington has seemingly decided to set up a U.S. occupa-
tion regime for a relatively lengthy period because it does not have the
confidence that squabbling Iraqi factions will be able to provide governance
and stability to the country. Top U.S. officials in Iraq have signaled that the
process of putting an interim Iraqi authority into office will take much longer
than originally envisaged.’® Given the divisions and antagonisms among the
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rival claimants to power and the fact that there is no nucleus for an alternative
regime, as there was in Afghanistan in the shape of the Northern Alliance, the
chances of installing a post-Saddam regime that is not dependent upon the
Baathist structure appear close to nil.*» Furthermore, the U.S. administration
appears afraid of unleashing a democratic process that may lead to pro-Iranian
Shi’a groups garnering the lion’s share of the political spoils.’® All this has made
Washington wary of transferring power to Iraqi hands, even those handpicked
by the U.S.

Paradoxically, if the U.S. leaves early it could lead to the disintegration of
the Iraqi state into possibly two entities, which may end up being at war. Any
possibility of Iraq’s disintegration as a legal entity is likely to bring its neighbors,
Turkey and Iran, into the fray. The fundamental fault line in Iraq lies between
the Kurdish north and the rest of Iraq, which is Arab. The Sunni—Shi’a division
among Iraqi Arabs is overdrawn. Both Sunni and Shi’a Arabs share Arab and
Iraqi identities—the first is nonexistent among the Kurds and the second very
weak. This means that Iraq, if it disintegrates, is likely to split into a Kurdish
and an Arab state. This would make it all the more likely that Turkey would
intervene to prevent the Kurdish state from being established, while Iran may
come to exercise substantial, if not dominant, influence in the rump of Iraq
where the Shi’a Arabs will constitute 75 percent of the population.

If even a part of this scenario unfolds, the United States will be caught in the
unenviable position of being blamed by all sides. This could well be the case
because the U.S. will try to prevent a Kurdish state from emerging in deference
to the wishes of its Turkish ally, thus alienating its Kurdish friends. At the same
time, the U.S. will attempt to checkmate Iran’s involvement in Iraq, thus getting
further sucked into the domestic political maneuverings in Iraq and maybe into
another pre-emptive war, this time against Iran.

That a U.S.~Iran confrontation over Iraq could snowball into an all-out war
could feed into other controversies bedeviling their relationship. These include
Iranian support to the Lebanese Hezbollah, whom Washington considers to be
terrorists, and U.S. allegations that Iran is building nuclear weapons and aiding
Al Qaeda operatives responsible for a series of suicide bombings in Saudi
Arabia.’! President Bush seems to have already reached the decision that
regime change in Iran is essential to protect U.S. and allied interests in the
region. According to some reports, “President Bush has said U.S. policy toward
Iran seeks regime change, but officials say he hasn’t resolved how aggressively
to pursue that [goal].”? The decision to launch a pre-emptive U.S. strike
against Iran is likely to please the neo-conservatives and hard-line pro-Israel ele-
ments in the administration, who already have Iran on their agenda. However,
it could lead to a major destabilization of the region and invite the near total
antagonism of the Muslim world.

Finally, U.S. ambitions regarding Iraq are likely to escalate in the post-
Saddam era, and long-term control of Iraqi oil resources can be expected to
become the overriding goal of U.S. policy toward that country. Despite claims
by some Iraqi technocrats that Iraq will control its oil, “The Security Council
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resolution is quite clear: Iraq is under occupation, and there is no government,
no ministries . . . The Iraqi technocrats will manage on a day-to-day basis but
the policy will be American, because there is no sovereign Iraq.”” The longer
this situation continues, the greater the temptation for Washington to use Iraqi
oil for its own economic and political ends. Iraqg’s oil resources could pay for
the war and keep Saudi Arabia and the other oil exporters from arbitrarily
increasing oil prices and from pursuing oil policies that may hurt the United
States.

Most people in the region already strongly suspect that this is one of the
major U.S. goals and that the heavy U.S. military presence in the other oil-
producing countries in the Gulf is a part of a long-established American
objective of controlling the bulk of the world’s exportable reserves concentrated
in the Gulf.>* However, any attempt to control Iraqi oil, even if temporarily, is
bound to create its own backlash within Iraq and in the region and further
complicate the problem for the United States in terms of both maintaining
order within Iraq and extricating itself from the Iraqi quagmire.

Conclusion

Much of the credibility deficit from which the United States suffers in the
region hinges on the question of why Iraq was targeted for regime change at
this point in time. While the WMD threat argument, increasingly discredited by
available evidence, is viewed as bogus by regional publics, the democratization
argument hardly seems more genuine. In much of the Middle East the only
plausible answer to this question is summed up in two words: oil and Israel. In
other words, the common perception seems to be that the war against Iraq was
planned in order to control its oil resources and to consolidate Israeli hegemony
in the region by decimating the residual capabilities of the only Arab state with
the potential to pose a challenge to Israel. It is widely believed in the region that
the same logic now applies to U.S. policy toward Iran, which is the only
Muslim country left in the Middle East with the potential to balance Israel in
the long run in terms of both conventional and unconventional capabilities.”®
The perception that the war against Iraq was fought at least in part to ensure
Israeli hegemony in the region gains credibility from the fact that no matter
what the long-term outcome of the war—whether the postwar situation is
resolved cleanly or ends up in a quagmire—Israel stands to benefit. This con-
clusion hinges on the presumption, which appears to be quite logical when
viewed through regional lenses, that if the United States were able to disarm
Iraq and put a friendly regime in place without creating too much adverse
fallout, 1t would assure Israeli hegemony for a long time to come in the guise of
U.S. predominance. If the outcome turns out to be messy and ends up in civil
and regional conflict that further inflames Arab and Muslim passions against
the United States, it will still redound to Israel’s benefit. It will do so by alienat-
ing almost all regional states from the United States, thereby making it much
easier for Israel to argue that it is America’s only viable ally and sole strategic
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partner in the region. If such alienation translates into the further rise of Islamic
extremism, so much the better for Israel because it would demonstrate the
validity of the clash-of-civilizations thesis by pitting “Islam” against the “Judeo-
Christian West.”?® While the rise of Islamic extremism may spawn further
terrorism against Israel, this is likely to be perceived by Israeli policy-makers
and their American supporters as a short-term tactical cost for a major long-
term strategic gain.

For the United States, the strategic and normative implications of the war
can be expected to be long lasting. The Bush administration’s decision to launch
the war against Iraq is likely to lead to a high degree of Arab and Muslim alien-
ation from the United States, thus putting America’s regional interests at greater
risk than they are already and also elevating the threat of terrorist attacks
against U.S. targets both within the United States and abroad.>” America’s uni-
lateral decision to go to war may well have caused major long-term harm to
U.S.~European relations and to the normative consensus on which the post-
Cold War order has been based.

In order to guarantee U.S. hegemony in the short run through unilateral
measures, the Bush administration may well have ended up damaging the
chances of prolonging the U.S.’s legitimate pre-eminence in the international
system over a more extended period. This war could turn out to be a watershed
dividing the post-Cold War era from what comes afterward. The U.S.’s alien-
ation of major European states, as well as the deep sense of unease felt by
Russia and China at Washington’s unilateralism may well lead over the next
two or three decades to the emergence of a new global balance of power, which
could spell the end of American unipolar hegemony.

At the same time, many in the Middle East and the wider Muslim world trace
the war against Iraq (and the earlier one against Afghanistan) to what one writer
has termed “the roots of anti-Muslim rage” in the West in general and the
United States in particular in the wake of the terrorist attacks of September 11,
2001.%% Even before the war against Iraq, the view that the U.S. had launched a
war against Islam had been gaining ground in the Arab and Muslim worlds.>
The war against Iraq has confirmed this belief among many more Arabs and
Muslims. If this becomes the conventional wisdom in the Muslim world, and it
may well be on the way to becoming so, it could turn the clash-of-civilizations
thesis into a self-fulfilling prophecy.
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8 The future of U.S.—European
relations

Chantal de jfonge Oudraat

Debates about the solidity of the transatlantic relationship have waxed and
waned since the end of World War II. The fall of the Berlin Wall, developments
after the September 2001 terrorist attacks, and the 2003 Iraqi war have led to
much speculation about the future of transatlantic relations. Two main schools
of thought can be distinguished—the establishment school and the estrange-
ment school.

The establishment school of thought argues that there are no fundamental
problems in U.S.~European relations.! Advocates of this view contend that the
main pillars of that relationship are strong. They base this optimistic view on
four main propositions. First, they maintain that the U.S. and Europe, despite
the end of the Cold War, continue to face common threats. Second, they
believe that governing elites on both sides of the Atlantic have a mutual appre-
ciation of the transatlantic power relationship. Third, they argue that the U.S.
and European governments have many common interests. Fourth, they insist
that the North Atlantic Treaty Organization (NATO) is—and will continue to
be—the centerpiece of U.S.~European relations.

The estrangement school of thought argues that the United States and
Europe are drifting apart and are headed for divorce.? Proponents of this school
of thought, the “estrangers,” also have four main propositions. First, they
contend that the strategic landscape has changed. With the end of the Cold
War, the U.S. and Europe no longer face a shared threat to their survival. They
therefore no longer need to be united on every issue. Second, they predict that
America’s unipolar moment will not last, and that it will lead to counterbalanc-
ing efforts by others—including the European Union (E.U.). Third, they argue
that the U.S. and Europe have increasingly divergent interests and different
ways of looking at the world, especially increasingly conflicting economic inter-
ests. Fourth, they believe that, with the disappearance of the Soviet threat,
NATO has become irrelevant and will therefore disappear.

I argue that both schools of thought are off-target in important respects. First,
the fundamentals of the transatlantic relationship are strong; in this regard, the
establishment is right and the estrangers are wrong. Although the end of the
Cold War brought about many structural changes in the international system, it
did not change the fundamentals of the transatlantic relationship. The United
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States and Europe still face many common threats. They also have a mutual
appreciation of the existing transatlantic power relationship. In addition, they
have many common interests. I contend that the transatlantic relationship will
continue to be strong, and it will continue to be cooperative.

Second, both the establishment and the estrangers are wrong when it comes
to understanding the form that the transatlantic security relationship will take in
the years ahead. The establishment is convinced that NATO will remain the
centerpiece of the strategic relationship. However, they ignore the fact that pat-
terns of behavior and policy interactions are changing; NATO is no longer the
focus of the transatlantic security relationship and over time it will become less
important. The estrangers appreciate better that institutional frameworks are
changing, but they are too fixated on what is happening to established institu-
tions. Unlike the estrangers, I argue that the withering away of NATO does not
mean that U.S.~European relations are headed for divorce. It only means that
the form of the transatlantic security relationship is changing. The absence of
any major security threat in Europe, and the fact that most threats to inter-
national security are now found outside of Europe, are diverse in nature, and
are often ill-defined, are leading to the emergence of a different fype of transat-
lantic security relationship. These extra-regional threats require flexible and
multi-pronged responses. I contend that the institutional framework of the
transatlantic security relationship is therefore transforming.

My third and final argument is that what is now emerging can best be
described as a network—what I call the “transatlantic security network.” The
main actors of this network are states, and the core of this new transatlantic
security network consists of bilateral relations between the U.S. and the leading
European powers—France, Germany, and the U.K. Multilateral institutions—
such as NATO, the UN., the E.U., the Organization for Security and
Cooperation in Europe (OSCE), and the Group of Eight (G-8)—are brought
into policy deliberations by the leading powers only on an ad hoc basis. Ties in
this network are fluid, dynamic, and issue-specific. They are shaped by the
evolving transatlantic and global security agenda.

The fundamentals of the transatlantic relationship

The fundamentals of the U.S.—European relationship remain strong. The
United States and Europe continue to face a range of common security threats,
they continue to have common world views when it comes to these threats and
the use of military force, and they continue to have many shared economic
interests and social values.

The strategic landscape

It is indisputable that the end of the Cold War had far-reaching consequences
for the international system and transatlantic relations. The estrangers believe
that the disappearance of the Soviet threat removed the essential element that
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brought and kept the U.S. and Europe together for over 40 years—clear and
present dangers to their common security. They argue that the disappearance of
the Soviet threat has eliminated the rationale for U.S. engagement in Europe.
They also foresee the emergence of an increasingly multipolar world, which will
lead to more visible and significant conflicts of interest, if not major crises and
war.> Many estrangers also believe that U.S. primacy will trigger counterbal-
ancing behavior by European powers.*

However, none of this has happened, and it is not likely to happen any time
soon. Conflict in the Balkans has perpetuated U.S. engagement in Europe. The
U.S., albeit belatedly, has recognized that civil conflict in central and eastern
Europe poses a threat to security in Europe and to U.S.—European relations.

Moreover, other security threats have brought the U.S. and Europe closer
together. The proliferation of weapons of mass destruction (WMD) and terror-
ism top the list of security concerns on both sides of the Atlantic.’ Although
most of these threats have their origin outside of the West, modern, open soci-
eties are particularly vulnerable to these types of global threat. The U.S. and
Europe thus have strong common interests to combat these dangers.

Finally, as William Wohlforth argues, unipolarity is likely to be both more
durable and more peaceful than predicted by most estrangers.® The U.S.’s
“decisive preponderance in all the underlying components of power: economic,
military, technological and geopolitical” means that no other power is in a posi-
tion to challenge the United States. Moreover, those who would be tempted to
do so—China, France, Germany, Japan, and Russia—are likely to face counter-
balancing efforts by other states in their respective regions.” Regional rivals pose
a greater threat to those states than continuing U.S. preponderance.

The rift that developed in January 2003 in Europe over Iraq was in this
regard illustrative. Indeed, the published letter of eight European leaders calling
for Europe to stand united with the U.S. in its efforts to disarm Iraq was also
motivated by fear and anger at Germany and France whose leaders presumed
to have an exclusive right to speak on behalf of Europe.® Many countries—most
notably the E.U. candidate countries—believed in the importance of keeping
the United States engaged in Europe as the offshore balancer against a resur-
gent Russia and a too dominating Franco-German axis.

In sum, the end of the Cold War brought about important changes in the
security landscape. It eliminated the Soviet threat in Europe, but it did not
eliminate all security threats. The U.S. and Europe continue to have a strong,
common interest in combating these threats jointly. Finally, the U.S. remains for
many Europeans the ultimate guarantor of their security.

World views

For the estrangers, the drift in U.S.~European relations has its roots not only in
the profound structural changes that took place in the international system
toward the end of the twentieth century, but in fundamentally different—and
diverging—world views. Robert Kagan, a conservative U.S. analyst, argues that
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European strategic culture no longer supports realpolitik or balance-of-power
politics. He contends that “Europe in the past half century has developed a gen-
uinely different perspective on the role of power in international relations.”
Europe “has produced an aversion to force as a tool of international relations.”®

Recent history does not support this conclusion. First, the huge disparity in
power between Europe and the United States often limits European responses
to international challenges, and excludes the use of force. Differences of opinion
between the U.S. and Europe reside not so much in the definition of inter-
national security threats, but over the proper response to them. Europeans,
because of their more limited capabilities and their different material interests in
these issues, make different cost—benefit calculations than Americans. They do
not have fundamentally different world views.!"

Second, despite the fact that European states are advancing on the road of
integration, national interests continue to define the position of all European
countries. Europe was incapable of devising a unified and effective response to
the wars in the Balkans. Similarly, it was unable to define a common stance on
Iraq. In addition, E.U. countries remain deeply divided over issues ranging
from agricultural policy to the building of a European defense capacity.

Third, Europe’s aversion to the use of military force 1s difficult to square with
overwhelming public support in Europe—around 75 percent—for the Euro-
pean Security and Defense Policy (ESDP).!! Similarly, Europeans readily
supported governmental requests to send combat troops to Afghanistan. Finally,
several European governments provided assistance to the military operation in
Iraq. Those who opposed the intervention—the French, in particular—did not
do so because of a principled aversion to the use of force.

Europeans and Americans clearly do not see eye to eye on every issue.
However, Europeans and Americans share many basic and fundamental
values—democracy, free trade, market economies, and human rights. Power
and the use of force are acceptable policy instruments for many European gov-
ernments, even if the absence of adequate military capabilities limits European
policy options in this regard.

Economic interests

The conflictual nature of U.S.—European trade relations and clashes over
import restrictions on steel and on agricultural products like bananas, beef, and
wine have received much publicity on both sides of the Atlantic. Competition
policy and investment issues have also been the subject of many disagreements.
Energy and environment issues as well as financial relations are also cited as
“potential landmines.” Renowned economic analysts argue that the United
States and the E.U. “are on the brink of a major trade and economic conflict.”!?

Two 1issues need to be kept in mind when assessing these claims. First,
Europe and the United States are not each other’s main trading partners.
Indeed, both have always been more heavily engaged with their regional trade
agreement partners than with each other. Moreover, although the E.U. and the



178  Chantal de [fonge Oudraat

U.S. account for 70 percent of world merchandise trade, their bilateral trade is
less than 10 percent of world trade. E.U. merchandise exports to the U.S.
amount to only 3.9 percent of the E.U.’s gross domestic product (GDP). U.S.
exports to the E.U. amount to a mere 2.6 percent of the former’s GDP. Services
exports are around 1 percent of GDP for both regions.!* Bilateral E.U.~U.S.
trade 1s hence of comparatively little importance for either side.

Second, many E.U.~U.S. trade disputes are surmountable and, in fact, get
resolved through negotiation or adjudication. If E.U.~U.S. trade disputes are
disaggregated, it appears that most transatlantic conflicts concern market
access—that 1s, limits on the import of certain goods and services. Gary Clyde
Hutbauer, Senior Fellow at the Institute for International Economics, and Fred-
eric Neumann at Johns Hopkins University have shown that these conflicts
almost always get resolved through negotiation and World Trade Organization
(WTO) adjudication mechanisms.!*

If one looks at foreign direct investment (FDI) figures, one sees that close
transatlantic economic relations and high levels of interdependence are in fact
the rule.!® It is notable that Europe is the main international investor in the
United States. According to the U.S. Department of Commerce, European
investment in the U.S. was almost $900 billion—64.8 percent of total U.S.
inward stock and 25.8 percent of total E.U. outward stock. The U.S. has $650
billion of direct investments in Europe—46.1 percent of total U.S. outward
stock and 24.1 percent of total E.U. inward stock.!® Another issue raised in dis-
cussions about the state of E.U.~U.S. economic relations is the advent of the
curo. Many U.S. analysts saw its introduction as an attempt to ensure a more
significant geopolitical role for Europe in the world.!” Some expect the euro to
become a powerful rival to the dollar, and that it could eventually challenge the
latter’s position as an international reserve currency.'® For the U.S. this would
have consequences in terms of downward pressures on the dollar in currency
markets, which in turn could make it costlier for the U.S. to borrow money
abroad and might lead the Federal Reserve to raise interest rates.

While the introduction of the euro was a huge success in Europe, the euro
has not yet attained similar international success and is far from dislodging the
dollar. According to economist C. Fred Bergsten, for the euro to acquire its full
international potential four things need to happen. First, Europe needs to inte-
grate its money and capital markets. Second, Europe needs to speak with a
single voice on macroeconomic and monetary issues. Third, Europe needs to
improve its economic performance. Fourth, the United States has to stumble
and engage in major economic mismanagement.'® According to Bergsten,
“Inertia is so strong in financial affairs that it may be impossible to dislodge an
incumbent unless that incumbent essentially abdicates.”?® This is unlikely to
happen in the foreseeable future.

In sum, E.U.-U.S. economic disputes receive a great deal of publicity, but
they do not contain the seeds of divorce and dissolution. On the contrary,
strong E.U.~U.S. economic ties remain one of the pillars of the fundamentally
cooperative E.U.—U.S. strategic relationship.
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The changing institutional framework

During the Cold War, NATO was the embodiment of the strategic relationship
between the U.S. and Europe. However, NATO, which admitted three former
Warsaw Pact states in 1999 and extended invitations to seven more in Novem-
ber 2002, looks less and less like the military alliance it was during the Cold
War. The ESDP formally came into being in December 2001, but a lack of
strong political support and the absence of any real capabilities make it a
Potemkin village and not a serious alternative to NATO.

The resultant institutional vacuum is filled by a U.S.-led network of bilateral
relations. The ground rules of this network are being defined gradually. Many
of the current tensions between the U.S. and Europeans, on the one hand, and
amongst Europeans themselves, on the other hand, result from the uncertainties
created by the changing institutional framework and the necessity of adapting to
new security challenges.

NATO: much ado about nothing

The Atlantic alliance, established in 1949, was based on U.S. willingness to
commit military forces to defend western Europe against a Soviet attack. Many
transatlantic crises followed. Meg Greenfield, writing in 1980, concluded that
last rites for the alliance were held approximately every 16 months.?! Concerns
about the health of the alliance have been particularly intense since the fall of
the Berlin Wall in November 1989. The end of the Cold War eliminated one of
the main rationales for NATO, and many—the estrangers, in particular—
predicted its demise.

The leaders of NATO have argued that the alliance has adapted to these
changing strategic circumstances and has reinvented itself. Starting in 1991, the
alliance’s leaders argued that it should become the vehicle for promoting and
enforcing peace and stability throughout Europe. Peacekeeping in the Balkans
and bringing stability to Eastern Europe through expansion of its membership
were framed as justifications for NATO’s continued existence.??

The NATO operations in Bosnia and Kosovo in the mid- and late 1990s
were largely successful. At the same time, they sealed NATO?s fate as a military
organization because they revealed major shortcomings in European military
capabilities. Subsequent efforts to improve European capabilities in precision
engagement, strategic mobility, logistics, force protection, and communications
have accomplished little. Kosovo, NATO’s first combat mission, also revealed
the shortcomings of NATO’s integrated command structure. Soon after the war
commenced, NATO had to abdicate its operational role to a U.S. task force
once its initial plan—a short bombing campaign—Tfailed to intimidate the
Serbian leadership.?

U.S. leaders took away two main lessons from the war over Kosovo. First, it
reinforced the U.S. idea that war by multilateral committee 1s a bad idea. The
U.S. military also had more serious doubts about the reliability of its allies.
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Second, Kosovo showed Washington that the U.S. could do it alone. Not sur-
prisingly, when the U.S. launched its war against Al Qaeda and the Taliban it
did not seek NATO’s military assistance. The invocation of Article V by the
North Atlantic Council on September 12, 2001 was not an American initiative
and it was not followed by any significant NATO military action. It is clear now
that Kosovo was a watershed: it signaled the end of NATO as a military
combat organization. The February 2003 crisis, whereby France, Germany, and
Belgium vetoed Turkey’s request for assistance to defend itself in the case of war
against Iraq, was another nail in NATO’s coffin.?*

NATO is still searching for a mission. The alliance, however, is ill equipped to
deal with the two foremost security threats that face the U.S. and Europe—ter-
rorism and the proliferation of weapons of mass destruction (WMD). First, these
new threats are amorphous and their actors are often hard to identify. Military
responses to these threats require highly mobile and flexible forces. However,
most European countries have insignificant power-projection capabilities.
Second, the pre-emptive missions that the current Bush administration is envis-
aging for these new threats require offensive capabilities and an offensive
war-fighting doctrine. NATO does not have these types of capability and orien-
tation. NATO Secretary-General Lord Robertson has repeatedly stated that
NATO is a defense alliance and is not in the business of “looking for problems to
solve.”? This also explains why there was no role for NATO in the war in Iraq.
Third, the war against terrorism requires good intelligence, but NATO lacks
effective intelligence capabilities. In the Kosovo war the “U.S. met approxi-
mately 95 percent of NATO?s intelligence requirements.”?® Intelligence sharing
within NATO has also proved extremely difficult. This, in turn, impedes multi-
lateral military action. Fourth, NATO’s consultation and decision-making
procedures are cumbersome and inflexible. NATO is not set up to make rapid
decisions.

None of these problems is easily fixable. They reflect structural problems
that plague all multilateral organizations. Organizing for undefined offensive
operations that do not involve vital interests is extremely difficult, if not impossi-
ble, in such institutional settings. Intelligence sharing is also inherently problem-
atic. In addition, making decisions quickly and without leaks—two essential
requirements for pre-emptive operations—is virtually impossible in multilateral
organizations.

Finally, today’s security threats require more than just military responses.
Indeed, the most effective responses are those that involve both military and law
enforcement operations and those that can bring a variety of coercive and
inducement instruments to bear. None of this bodes well for NATO.

ESDP: an irrelevant irritant

U.S. attitudes toward European defense initiatives have always been ambiva-
lent. While supporting these initiatives, the U.S. has also always been very
concerned about a loss of American predominance. This concern was rekindled



The future of U.S.—European relations 181

n the 1990s when Europeans began to develop a European Security and
Defense Policy (ESDP).

In 1991 E.U. member states asked the Western European Union (WEU) “to
elaborate and implement decisions and actions of the Union which have
defense implications.” In June 1992 the WEU Council of Ministers adopted the
so-called Petersburg tasks. These tasks included humanitarian and rescue mis-
sions, peacekeeping tasks, and combat tasks in crisis management, including
peacemaking. However, E.U. efforts to establish an independent European mil-
itary capability subsequently stalled. The wars in the Balkans showed Europe’s
inability to articulate an effective response through multilateral organizations
such as the E.U. and the WEU. This pushed talk about a European defense
capability to the background in the mid-1990s.

The 1dea of developing an autonomous European defense capability resur-
faced in 1998 when British Prime Minister Tony Blair declared that Europe
must have the capacity to carry out military operations without relying on the
United States. To develop this initiative, Blair turned to the French. The 1998
Anglo-French declaration in St. Malo laid down the parameters of a European
defense policy. Throughout 1999 the E.U. set out to create the appropriate
structures and define the military arrangements for autonomous action. In
December 1999 the Helsinki European Council decided that by 2003
E.U. member states must be able to deploy within 60 days and for one year a
military force of up to 60,000 troops capable of carrying out all the Petersburg
tasks. At the Lacken Summit in December 2001 the E.U.’s leaders declared the
ESDP operational.

It is widely recognized that the E.U. will not be able to carry out “high-end”
military operations by 2003. Two problems plague the ESDP.

First, the E.U.’s shortfalls in military capabilities are serious. It has been cal-
culated that if the European Rapid Reaction Force (RRF) is to mobilize 60,000
troops it will need a pool of between 180,000 and 220,000 troops.?” At present,
only 100,000 have been committed. Moreover, many of these troops are not
trained or equipped for the type of mission envisaged in the Petersburg tasks.
The transformation of the defense postures of western European countries
from homeland defense against a Soviet invasion to crisis management and
“out-of-area” missions was initiated in the early 1990s, but progress has been
slow. Unlike the U.S. military, European military forces were not, and still are
not, organized for power projection. Most European states do not have the
capabilities to mobilize troops quickly and efficiently. Combat support capabil-
ities (particularly airlift, sealift, and air-to-air refueling), precision-guided
munitions, command and control, interoperable secure communications, and
intelligence are among the chronic deficiencies of European military organiza-
tions. Given the unlikelihood of significant increases in western European
defense budgets, it is difficult to see how the capability problem can be solved
in the near future.

Second, nobody really knows where and when the E.U.’s RRF would inter-
vene. The E.U. lacks a strategic concept or even a general consensus on this
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critical issue.?® France and Italy have a more expansive definition of “high-end”
Petersburg tasks. They argue that they include Desert Storm and Kosovo-type
operations. The United Kingdom and the Netherlands are more cautious, even
though they recognize the need for the RRF to have real combat power.
Germany and Sweden would prefer to focus on peacekeeping rather than full
combat operations. In addition, little agreement exists as to whether terrorism
should be part of the Petersburg tasks.

Unless strong political backing materializes for ESDP, this project will lan-
guish and may collapse. Significantly, the International Institute for Strategic
Studies noted that throughout 2001 and 2002 “strong political guidance on
ESDP was nowhere to be found.”? ESDP’s fundamental flaw, however, is that
it is an ineffective instrument for addressing the security threats of the early
twenty-first century. European governments should therefore acknowledge that
ESDP has limited objectives. This would remove a prominent irritant in
U.S.—European security relations.

The future of NATO and the ESDP

The estrangers are partially correct in predicting the withering away of
NATO. The alliance’s raison d’étre was lost when the Cold War ended. The cessa-
tion of conflict in the Balkans put on hold its crisis management and European
stabilization mission. Its remaining functions—the socialization of eastern Euro-
pean military organizations and training European militaries—will ensure its
continued survival, but these are marginal activities. NATO has already lost its
place as the main pillar of transatlantic security relations, and its position will
continue to erode.

Many believe that the ESDP can fill the vacuum left by the decline of
NATO. However, irrespective of Washington’s attitudes toward the ESDP,
European countries are deeply divided over the objectives of the ESDP. The
lack of strong political support is most reflected in ESDP’s striking lack of capa-
bilities. ESDP is alive, but unlikely to thrive.

NATO and ESDP will play marginal roles in transatlantic security relations
in the future because they are ill equipped to deal with the new security threats
that the United States and Europe face—the proliferation of WMD and terror-
ism. These types of threat require innovative, adaptive, flexible responses.

The new transatlantic security network

The rigidities, limitations, and inefficiencies associated with established hierar-
chical security organizations in Europe are leading to the emergence of new
forms of transatlantic security cooperation. The U.S.; which sets the agenda in
this regard, wants the help of many states when dealing with the new security
threats. The campaign against Al Qaeda and other terrorists with “global
reach” has seen the involvement of many states. Similarly, the United States
sought international cooperation for the war against Iraq. However, much of
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this cooperation—including the transatlantic variety—is not channeled through
such multilateral organizations as NATO or the United Nations, or through ad
hoc coalitions, but through a web of fluid and mostly bilateral relations.

The transatlantic security relationship that 1s emerging can best be described
as a network. The contours and parameters of the new transatlantic security
network are being defined against the backdrop of the terrorist attacks of Sep-
tember 11 and the preventive war against Iraq. Not surprisingly, it gives rise to
tensions on both sides of the Atlantic, and it will undoubtedly take several years
before crystallizing. That said, five main characteristics of the network can be
distinguished.

First, ties in this network are fluid, dynamic, and issue-specific; they are
based on what social network specialists call “social capital” or “kinship.” In the
transatlantic security context, this refers to threats, power, and interests. The
U.S. and Europe continue to face common threats. They also have a mutual
appreciation of power disparities, and they share many interests. This is partic-
ularly true for the three leading European powers—France, Germany, and the
U.K. However, the activation and operation of the network is issue-specific.
Ties in the network are dynamic and fluid because they are determined by the
evolving transatlantic and global security agenda. The network changes shape
to deal with new security threats as they appear.

Second, the main actors of this network are states, and the heart of the
network 1s the U.S.; together with France, Germany, and the U.K. Bilateral
relations between the U.S. and these three European powers form the core of
the transatlantic security network.

Third, this core is supplemented by relations in and with existing inter-
national and multilateral organizations such as NATO, the E.U., the OSCE,
the G-8, and the United Nations. These institutions are brought into policy
deliberations on an ad hoc basis and for very specific purposes. During the Cold
War, NATO was the centerpiece of the transatlantic security relationship but
now has a secondary role; it has to compete with other institutions. For
example, after the September 11 attacks against the World Trade Center and
the Pentagon, the U.S. went first to the United Nations—not NATO—to
gather support for retaliatory action. The General Assembly and the Security
Council were mobilized to condemn the attacks in the strongest possible terms
and to help track the financial movements of terrorist groups. Similarly, the
U.N. became the focus for gathering support for a military attack on Iraq.

Smaller European powers will generally find themselves at the periphery of
transatlantic security relations. In the new transatlantic security network those
on the periphery have loose ties with the core. However, if a small country
establishes a “niche” capability that makes it a valuable partner for the core, it
can create a strong relationship with the core on specific issues. Role specializa-
tion is a particularly attractive option for smaller European countries.

Fourth, the transatlantic security network is relatively autonomous. Disputes
in other areas, such as the economic arena, have little effect on relations in
the security network. For example, U.S.—European trade disputes have not
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significantly influenced the transatlantic security dialogue. Similarly, disagree-
ments related to environmental issues have not spilled over into the security
arena.

Fifth, the ties in the new transatlantic security network are difficult to trace.
Contacts and activities increasingly take place outside the public view. This is
due to the nature of today’s new security threats and the challenges of devising
effective responses, as well as domestic politics. Terrorists and proliferators of
WMD prepare in secret. Surprise rather than a public injunction is the more
effective response to these types of enemy. Good intelligence is also a prerequi-
site for effectively countering their surreptitious actions. The data-gathering
part of this activity is clandestine by nature. In addition, as policy responses
become more varied and enter the arena of law enforcement, the judiciary, and
the financial sphere, it becomes more difficult to keep track of government
responses. Finally, domestic politics may obfuscate what is happening. Although
Europe-bashing plays into politically expedient stereotypes in the U.S.; so does
playing the anti-American card in Europe. Moreover, governments generally
are loath to be seen as “blindfolded” implementers of other governments’ poli-
cies and decisions. For example, European governments have been very public
in expressing their discontent about U.S. rejection of European offers of cooper-
ation. They have been less public about their actual contributions to the war in
Afghanistan, which have been more substantial than regularly acknowledged in
the media.

Problems and prospects

As with any changes in security relations, there are potential problems that
might become concrete. First, if the new transatlantic security network is to be
sustained it must go beyond the purely bilateral “hub-and-spoke” model that
the U.S. administration is currently championing. Each node of the network
must be allowed some autonomy and the ability to create its own sub-
networks—that is, build long-lasting coalitions of like-minded states. The
United States should therefore relax its attitude toward the ESDP. It should also
be careful to avoid fomenting division among European states. A divided
Europe is not in the United States’ long-term interests.

Second, European policy-makers must articulate a vision of a Europe that
goes beyond the continent as a “civilian” power. If Europe wants to be a
partner of the United States, it needs to indicate what international responsibil-
ities it is willing to undertake—mnot to counterbalance the United States but to
support it or to make it see reason when necessary. The draft strategic concept
paper introduced by European High Representative Javier Solana in June 2003
is in this regard a step in the right direction.*

Third, for the transatlantic network to be effective and sustainable, the
United States and Europe need to build an international consensus regarding
the basic rules that govern the network. A key in this regard 1s the development
of a common understanding on the use of force. How and when are pre-
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emptive and preventive attacks justified? The debate over Iraq shows that this
will require patience and restraint but also, at times, boldness. The proliferation
of WMD and the rise of terrorism require that everyone give this more serious
attention.

Fourth, European policy-makers would do well not to emulate the domineer-
ing and brusque style of the Bush administration. For instance, French
President Jacques Chirac’s irritation with the letters by the eight and the Vilnius
ten 1s understandable, but his public rebuke to “shut up” was reminiscent of
Washington’s rhetoric and inexcusable. Greater attention to the concerns of
small and new partners has to be a guiding principle of European diplomacy.

Fifth, fluidity, nimbleness, and dynamism make networks effective, and over-
lapping capacities are not only inevitable but make them resilient. However, the
activities of networks are hard to track because of the absence of a static physi-
cal infrastructure. This in turn impedes public accountability and may make
nvestments in these networks difficult to justify to domestic constituencies.

Although tensions have heightened between the United States and some of
its European allies over Iraq, the fundamentals of the transatlantic relationship
remain strong. This is not to say that transatlantic tensions and grievances
should not be taken seriously. However, many of the grievances are over style,
process, and appropriate tactics in particular situations. They are not over core
interests and policy objectives.

Unilateral and even pre-emptive actions are not in principle rejected by
European powers. The debate between Europeans and Americans is not a
debate over unilateralism versus multilateralism, but rather a debate over
respecting differences.

The search for new forms of transatlantic cooperation is driven by the chang-
ing nature of the security challenges faced by the United States and Europe.
The key challenge for policy-makers on both sides of the Atlantic is to create a
system that allows for flexibility—yet remains accountable to the publics that the
system serves.
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9 Legal unilateralism

José E. Alvarez!

In the wake of the United States’ invasion of Iraq in March 2003, the future of
transatlantic relations has become a hot topic. Some are predicting that the next
“clash of civilizations” will be between Europe and the United States while
others, more sanguinely, contend that the political and economic fundamentals
of the transatlantic relationship remain strong.? I am content to leave these
grander debates to non-lawyers capable of addressing them. The argument here
1s more focused on the emerging divergences in legal culture between Europe
and the United States, particularly with respect to public international law and
its institutions. My contention is that the perceived “unilateralism” of the U.S.,
which is the source of considerable transatlantic friction, has a legal dimension:
European international lawyers take multilateralism more seriously than do
many of their U.S. counterparts.

The clash of legalizations

History suggests that it is possible for countries that 