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Who Believes in Human Rights?
Reflections on the European Convention

Many people believe passionately in human rights. Others – Bentham, Marx,

cultural relativists and some feminists amongst them – dismiss the concept of

human rights as practically and conceptually inadequate. This book reviews these

classical critiques and shows how their insights are reflected in the case law of the

European Court of Human Rights. At one level an original, accessible and

insightful legal commentary on the European Convention, this book is also a

ground-breaking work of theory which challenges human rights orthodoxy. Its

novel identification of four human rights schools proposes that we alternatively

conceive of these rights as given (natural school), agreed upon (deliberative

school), fought for (protest school) and talked about (discourse school). Which

of these concepts we adopt is determined by particular ways in which we believe,

or do not believe, in human rights.

MARIE-BÉNÉDICTE DEMBOUR is Senior Lecturer in Law at the Sussex Law School,

University of Sussex.
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Introduction

This book grew out of my attraction to and discomfort with the idea of human

rights. When I led an Amnesty International group as a law undergraduate twenty

years ago, the concept of human rights already seemed to me both desirable (or

even necessary) and flawed. Since then I have never been sure which of these two

aspects take precedence. If I stress the defects of the concept I immediately want to

recall that the concept is important and cannot be dismissed altogether. Con-

versely, I do not wish to signify my attachment to the concept without high-

lighting that it is far, very far, from being a panacea. This book represents my

attempt to sort out my persistent ambivalence towards human rights. It does so

by seeking to answer the following two questions: Can we believe in human

rights? Should we believe in human rights? I shall give my personal answer to

these questions. I shall also provide an intellectual map of the way I understand

current scholarship approaches the concept of human rights.

Human rights as an article of faith

According to a standard definition, human rights are those rights one has by

virtue of being human.1 This definition suggests that human rights belong to

every human being in every human society: all human beings have them, equally

and in equal measure. Implied in one’s humanity, human rights are generally

presented as being inalienable and imprescriptible – they cannot be transferred,

forfeited, or waived.2 Many people, especially but not exclusively in the West,

believe that human rights exist irrespective of social recognition, although they

often acknowledge that the plurality of religious traditions and value systems

from which they can be derived make their foundation controversial. For those

who believe in human rights, the problem of their source is rarely considered an

obstacle to asserting them. From their point of view, what is important is that

human rights are evident.

This book starts from the observation that the political hegemony which

human rights enjoy through being constantly invoked in contemporary discourse

does not lend them, as such, ethical authority. We must differentiate between

political dominance and ethical authority.3 In particular, we should not exclude



the possibility that political utopias and/or forms of organization which are

outside the human rights logic can be superior to it.4 This is too easily forgotten

in a world where human rights have become, in the words of Elie Wiesel, the

secular religion of our time.5

Human rights is an article of faith.6 The fundamental tenet of this credo is that

human rights exist and are universal, inalienable and self-evident. I personally do

not believe in this, for reasons expounded below. My personal answer to the

question ‘Can we believe in human rights?’ is that it makes no rational sense to

believe in human rights because, as far as I can see, reason disproves them.7

Despite this, I hesitate to answer negatively the question of whether we should

believe in human rights. Though an atheist, I may wish to appeal to the value of

loving thy neighbour especially in front of a Christian. In the same way, I consider

human rights to be the vehicle of useful values in our contemporary world.

Though it does not appear to me intellectually tenable to ‘believe’ in human

rights, I am ready to act as if I believed in them in a world where they have

become part of the received wisdom – the more so since I almost believe in them,

having been socialized in them and being persuaded by some of the values they

seek to express. In short, I consider human rights as a potentially useful resource

in my world. As far as I am concerned, using them strategically is not hypocritical,

but a way to attain moral aims in the absence of a more persuasive language in

which to articulate claims for emancipation. This position is not devoid of

contradictions, but it is the best formulation of it I can achieve thus far.

The short-sightedness of the universal assertion

My main reason for objecting to the credo of the human rights orthodoxy has to

do with their supposed universality – a characteristic so central to their definition,

essence and raison d’être that it has practically become a trope in human rights

discourse.8 As an anthropologist, I do not see how one can say that human rights

exist on a universal plane, nor do I see that human rights are such a good thing

that it would be wonderful if they existed on a universal plane. Let me try to

explain what I mean through an example.

How would Native Americans have reacted, had they been presented with the

concept of human rights before they were colonized and, in many cases,

virtually exterminated? Surely they would have objected to its strange, homo-

centric ethos.9 They have indeed asked and continue to ask: what kind of

existential dignity prevails when it applies only to human beings, moreover

merely those who happen to be in the world of the living?10 This example is

pertinent because ‘the Indians’ have captivated the contemporary Western

imagination for having developed a cosmology which is more respectful of land,

water, animals, plants and, arguably, even human beings than Western society.

The same conclusion could be drawn in respect of many other societies round

the globe.11

2 Who Believes in Human Rights?



The idea that human rights are universal flies in the face of societies which are

based on social, political and ethical premises completely foreign to the liberal –

and possibly market – logic of human rights. In other words, the concept of

human rights rests on a peculiarly short-sighted view of humanity. It is sometimes

suggested, including by anthropologists, that people who treat one another with

respect and compassion actually respect human rights even though they do

not use the term ‘human rights’. This approach appears to me to suffer from

‘occidentalism’.

I use this word as a pendant to ‘orientalism’. An example will illuminate my

meaning. Upendra Baxi recently talked at a conference of a ‘fatwa culture’ which

encompassed as much President George Bush’s as Osama bin Laden’s edicts on

the so-called war on terror.12 A member of the audience objected to this termi-

nology, noting that such edicts were not fatwas in the traditional sense of the

Islamic term and that Baxi’s terminology had the effect of associating bad practice

with Islam and/or the East. By contrast, talking of human rights to refer to the

‘politics of dignity’ puts the West on a pedestal by using the Western word to refer

to a good practice or an ideal which can in fact be found across human societies. If

we want to talk of the politics of dignity, let us call them that and stress that

human rights is only one exemplar of such politics.

Tore Lindholm asserts that to talk of human rights before 1945 is anachro-

nistic.13 Even if this view be considered too extreme, it remains the case that

most scholars locate the origin of the human rights discourse in the seventeenth

or eighteenth century, with the French ‘Declaration of the Rights of Man and

the Citizen’ a key moment. The point is that, whether their origin is counted in

terms of decades or centuries, human rights are a latecomer in the history of

humanity, however much they dominate contemporary political rhetoric. This

is enough to make me think that the concept of human rights – when it is

presented as a human constant – is not sound.14 The proposition that human

rights exist irrespective of social recognition (affecting all human beings in all

human societies across time and space) does not make sense. It suggests

that human rights are and have always been somewhere out there – but where?

And why?

In my view, the concept of human rights conspicuously lacks ‘universal uni-

versality’ – at the very least their supposed universality does not exist across times

and places. There is thus perhaps a sense in which the conclusion to the second

question asked in this book is foregone: human rights are not universal, the

concept is flawed, we should not believe in it, and that is the end of the matter.

For Jack Donnelly among others, however, the ‘universality of human rights is a

moral claim about the proper way to organise social and political relations in the

contemporary world, not an historical or anthropological fact’.15 Rather than

stopping the discussion at the fact that human rights is not an empirical constant

in humanity, I am willing to examine whether the world as you and I know it may

well demand something like a framework of human rights.
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The shadow of the modern state falls heavily over contemporary society;

therefore a counterpart to its power – and, incidentally, the power of any institu-

tion as strong as or even stronger than the modern state – is acutely needed. It is

therefore interesting to ask whether the concept of human rights is valid as it were

on its own ground, defined as the world affected by the modern state and all that

comes in its train. This terrain is assuredly wide – it encompasses most if not all of

the contemporary world – but it nonetheless ceases to embrace the whole of

humanity across time. The question raised by this book can thus be rephrased as

follows: in the limited arena of the contemporary world, which problems affect

the concept of human rights? Are they such as to make it, even on its own

historical terrain, invalid?

Practical and conceptual critiques of human rights

Scepticism regarding human rights has a long pedigree. Classical critiques of

human rights thus provide an obvious starting point to contemplate the faults

plaguing the concept. This book accordingly contains a series of five ‘critical

light’ chapters which revisit, in turn, the realist, utilitarian, Marxist, particularist

(a word I favour over the expression cultural relativist) and feminist critiques of

human rights.

At the risk of caricature, the main thrust of each critique can be summarized as

follow: realists (among whom I include Jeremy Bentham) intimate that human

rights cannot be ‘above’ or ‘beyond’ the state but necessarily originate from and

are enmeshed within the state; they reject the idea that human rights are natural,

existing outside of social recognition. Utilitarians oppose the granting of indivi-

dual rights regardless of the consequences for the common good; nor do they

think it is possible for human rights to be absolute and/or inalienable. Marxists

view rights as sustaining the bourgeois order and thus feeding oppression by

privileging a particular class to the detriment of the oppressed majority. Particu-

larists object to the idea that moral judgements can be made which hold true

across cultures; they call for tolerance of practices which are not comprehensible

within the dominant perspective and denounce what they see as the inherent

imperialism of human rights which are not universal but the product of the

society which has created them. Feminists, finally, attack human rights’ pretence

of equity and neutrality by observing that rights, which have generally been

defined by men, largely bypass the interests and concerns of women; they dispute

the idea that human rights are gender-neutral.

None of these critiques is more important than any other, nor does one

logically precede another. I have chosen to arrange the five chapters historically,

using the date of their ‘foundation’ text. The realist chapter (Chapter 3) comes

first chronologically, with as its starting point the text Jeremy Bentham wrote in

reaction to the 1789 French Declaration, where he argued: ‘From real law come

real rights; but from imaginary laws . . . come imaginary rights.’ Bentham’s
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prominent place in the utilitarian movement naturally leads to the chapter on

utilitarianism, though most of the debates reviewed in Chapter 4 are contem-

poraneous to us. The Marxist chapter follows: Karl Marx’s most direct comment

on the French Declaration was written in 1843, in his essay ‘On the Jewish

Question’. The American Anthropological Association’s ‘Statement on Human

Rights’, published a century later in 1947, is widely seen to epitomize the cultural

relativist position on human rights and gives a point of departure to Chapter 6,

on particularism. The feminist chapter rounds off the series: despite Olympe de

Gouges’s ‘Declaration on the Rights of Woman’ of 1790 and the writings of those

such as Mary Wollstonecraft, a scholarly feminist critique of human rights has

only started to provoke wide academic engagement over the last two or three

decades.

In one way or another, each of these critiques points to a gap between the

human rights ideal (the promise that every human being enjoys a number of

fundamental rights) and the practice (a world where human rights violations

abound and where many people are excluded from the enjoyment of human

rights).16 The gap could exist either because the practice has, so far, failed to live

up to the theory, but without this affecting the validity of the concept of human

rights, or because human rights cannot be what they are said to be, making the

concept invalid. In other words, critiques of human rights can either require

human rights to be true to their word or reject them as constructed on unsound

premises. In the former case, the problems which are identified are conceived as

demanding that a better human rights concept be found (possibly through

theoretical input) or that a better practice be elaborated. Crucially, there is no

suggestion that the concept is irretrievably defective: it is a matter of ‘simply’

closing the gap between what the concept promises and what it delivers. In the

latter case, the critique points to a concept which is fundamentally flawed, thus

advocating a solution which is altogether external to the human rights logic. In

the former case, the belief is that human rights must and can be improved;17 in

the latter case, the concept of human rights is regarded as ultimately hopeless.

These two positions could be called the practical and the conceptual critiques of

human rights.

They cut across the classical critiques in that each of the latter comprises

elements which in principle accept the concept of human rights but demand that

it be better practised or conceptualized (or both) and elements which suggest that

the problem of the gap between human rights theory and practice can only be

solved by looking outside the human rights logic. Bentham famously described

the rights of man as ‘Nonsense upon stilts’, suggesting his was a conceptual

critique of rights; however, many utilitarians have defended theories of rights

which correspond closely to modern notions of human rights, thus allowing for

the development of a more practical critique of rights. Though this may come as

a surprise to some readers, Marx was less scathing than Bentham in his critique

of human rights. While he did not regard human rights as a panacea, Marx
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nonetheless welcomed their introduction as a step towards communism and the

emancipation of man. Moreover, a number of Marxist thinkers (including E. P.

Thompson and Etienne Balibar) have wholeheartedly approved of the rule of law

and the idea of rights. Cultural relativists seem intractably opposed to the idea of

human rights; more sophisticated particularists, however, recognize the impor-

tance of the aspiration to a universalist position as expressed in the language of

human rights even though they do not believe that pure ‘universality’ is attain-

able. Many, though not all, feminists work within a human rights agenda: they

denounce a practice which is blind to its neglect of women but without objecting

to the idea of a human rights agenda per se. In summary, each critique – which

always encompasses various strands – has a variety of answers on the question of

whether the gap between human rights theory and practice is due to a conceptual

or a practical failure.

Liberal and non-liberal critiques of human rights

Liberalism and human rights are closely connected,18 with the polysemic term

‘liberalism’ probably meaning, in this context, the political philosophy which

holds that government should interfere as little as possible in the lives of its

citizens.19 From this perspective, a government is liberal when it strives to provide

a forum in which citizens can pursue their own ends, in the absence of the

establishment of any collective goal. This liberalism can therefore be characterized

as ‘procedural’ (or ‘thin’)20 rather than ‘substantive’ (or ‘thick’). Particularly

prominent in the Anglo-American world,21 it puts great emphasis on the auton-

omy of the individual, and relies on the idea of giving the individual inalienable

rights.22 Given the intimate connection between this kind of liberalism and

human rights, one might wish to ask: is a conceptual critique necessarily opposed

to liberalism? Taking it the other way around, is it possible to oppose the concept

(rather than the practice) of human rights from a liberal perspective?

Before answering these questions, it is worth identifying what the conceptual

critique of human rights consists of. The critique encompasses at least the

following three propositions: (1) the concept of human rights is wrongly pre-

sented as universal; (2) it pertains of a logic which focuses on the individual to the

neglect of solidarity and other social values; (3) it derives from a reasoning which

is far too abstract. The first point has already been touched on above when I noted

that human rights lack ‘universal universality’: the claim that they would be

relevant to all human beings across time and space is simply not credible in the

light of societies which do not fall within the model of the modern state. The

problem of a universal deficit is also noted by Marxists and feminists, though

from a different angle. For Marxists, human rights lack universality because they

primarily benefit the bourgeois; for feminists, because women are excluded from

their definition and implementation. Interestingly the feminist critiques advocate

solutions which fall either within or outside liberal parameters. To simplify, liberal
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feminists believe that the problem of the exclusion of a women’s agenda by human

rights should be, and can be, solved by including women. Thus they seek a

solution to the lack of universality within the liberal/human rights logic: the sole

requirement – however difficult to implement in practice – is the inclusion of

women. Some feminists, however, are not persuaded by this ‘internal’ solution.

Radical feminists (who tend to be influenced by Marxism) argue that it is the

liberal/human rights premise itself which needs revision. For good reasons,

Marxists have the reputation of locating the solutions they advocate outside of

liberalism. Nonetheless, valuable attempts to reconcile Marxism and liberalism

make this proposition an unwarranted simplification.23

The second problem with which all the critiques reviewed in this book take

issue is the individualism inherent in human rights logic. To generalize (which

I admit does not do justice to the sophistication and/or multiplicity of the

arguments), some realists argue that for the state to ensure its own survival and

to protect its own interests is to the benefit of its citizens; utilitarians call for

political action to be governed by the principle of the happiness of the greatest

number, which may or may not coincide with the protection of individual rights;

Marxists ask man to behave as a member of humankind whose individual interest

corresponds to the interest of the community; particularists call for the impact of

and the reward of socialization to be recognized; feminists, especially those of a

‘woman’s voice’ persuasion, demand that greater value be given to a more

typically feminine ethic of care which stresses responsibilities towards others.

Only the strand of liberalism which values individual autonomy above anything

else does not regard individualism as a false aspiration.24 To counteract the

individualism inherent in human rights logic, realists and utilitarians tend to

propose solutions congruent with liberalism – which is why utilitarianism is an

acknowledged branch of liberalism in political theory. As noted in the previous

paragraph, Marxists and feminists variously call for solutions within or outside

liberalism.

All of the critiques are, finally, dissatisfied with the fact that the concept of

human rights derives from an excessively abstract definition of man. Utilitarianism

subscribes to the idea that the government’s duty is to seek the common good –

conceived of as a substantive project. In utilitarianism, rights are not Kantian

categorical imperatives but, rather, tools to achieve a particular goal, under

particular circumstances. The utilitarian perspective thus requires extensive

contextualization. Realists, Marxists and feminists all examine (from different

angles) whether human rights deliver their promises, and thus tend to assess

their performance in practice, rather than to contemplate their theoretical

basis. Particularists obviously do not believe, though for different reasons, that

rights can be defined in the abstract. Again, it is possible for each of these

critiques to seek contextualization within or outside liberalism.

It could be tempting to associate a conceptual critique of human rights with a

perspective located outside liberalism, and a practical critique of human rights
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with a perspective which would be liberal in its inspiration. This would suggest

that one could neither defend the concept of human rights without being a liberal

nor oppose it on liberal ground. Things are not that simple, however. To give one

example, Costas Douzinas defends the concept of human rights from outside

liberalism: for him, as for other protest scholars, the concept has been ‘hijacked’

by liberalism.25 To give a second example, there are liberal utilitarians, including

most famously Bentham, who oppose the concept of human rights.

Are those who find the concept of human rights altogether defective against

human rights? It would be ridiculous to assume that they are in favour of their

supposed binary opposite, namely, violations of human rights. This is because a

world devoid of human rights does not necessarily mean a world full of injuries to

human dignity.26 On the contrary, what this type of critique may wish to suggest

is that human rights are not the best way to try to implement the ideas of justice,

equality and humanity which human rights supposedly stand for, and that better

ways have to be found.27 From some perspectives, the route towards emancipa-

tion does not take the form of human rights.28

Linking the classical critiques to the Strasbourg human
rights case law

This book was planned around the assumption that the five classical critiques of

human rights reviewed in it continue to tell us something important about

human rights today so that their fundamental theoretical insights, whether they

were formulated two hundred or twenty years ago, were bound to be reflected in

human rights practice. I have decided to explore how these insights manifest

themselves in the case law of the European Court of Human Rights (hereafter ‘the

Court’). The focus on the European Convention on Human Rights (hereafter ‘the

Convention’) is arbitrary: I could have carried out the same exercise with respect

to other human rights sites, for example the Inter-American system of human

rights protection, the UN system or a host of non-judicial human rights struggles.

My concern is to effect a direct linkage between theory and practice so that the

practice helps to explicate and refine the theory, while at the same time the theory

generates more subtle readings of practice. Wishing to render theory and practice

mutually responsive to each other, I have avoided the sequential examination of

theory and its application, or practice; instead I move between theory and

practice in each chapter through a succession of detours and bridges which lay

out the premises and implications of both the theoretical arguments and case law.

I have allowed the argument to develop organically, without imposing an

overly rigid structure. It is not my aim to test hypotheses in a traditionally

‘scientific’ manner and to present the reader with A to Z demonstrations which

follow a positivist causal logic. Instead I seek to produce an ‘essay’ where, so to

speak, I ‘think aloud’, provoking in turn my interlocutor to think. Louis

Wolcher, struck by the unconventionality of my method, commented that
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I was ‘musing’. I took this as a compliment; the Muses, offspring of Zeus and

Mnemosyne, are traditionally seen as inspiring creativity and learning. ‘Musing’

also embraces the idea of meditation, perhaps of wasting time but in order

better to ponder and reflect.

The selection of a judicial institution as the practical focus of my reflection

results in a book which contains far more law than non-lawyers are used to,

though less law than lawyers may have wished. I briefly introduce the Convention

in Chapter 2 so that the reader can see how the cases I discuss fit within the law of

the Convention. Without claiming to offer systematic treatment of the rights

guaranteed by the Convention,29 I have sought to provide an account of how the

Convention operates, the rights it covers, the recurrent principles in the Court’s

legal reasoning and key cases. My primary aim is nonetheless to explore the

intricacies of judicial argument in order to expose the reasoning or the processes

which reflect traces of the classical critiques of human rights.

The chapters develop the following and somewhat predictable arguments: first,

state interests play a major role in the development of human rights law, though

the Court can also come down hard on the state; second, the Court endlessly

engages in trade-offs and compromise, gauging the potential consequences of its

position even while creating the impression that human rights prevail over all

other considerations; third, a privileged applicant has far greater chances to be

heard by the Court than an underprivileged one, though even the latter can be

heard; fourth, the prima facie objective of establishing common standards while

acknowledging the need to respect social diversity, means that the Court cannot

but pursue a controversial path; fifth, the Convention system remains biased

towards men in many respects even if it is, on the face of it, gender-neutral and

equally open to women.

The case law I cite illustrates these points. In each instance, other cases could

have been used to support my argument. Indeed, my view is that the tensions

I explore manifest themselves repeatedly in the case law, though in differing

forms. Readers acquainted with the Strasbourg system will no doubt think of

their own examples as they read my analyses. At times they may wonder why I am

not referring to a case or a series of cases which, in their view, demonstrate even

better the saliency of the issue under discussion. Given that the book does not aim

at comprehensiveness, a selection was necessary. I do not even list further cases in

footnotes, as these lists themselves become arbitrary and potentially never-ending.

Separate (generally dissenting, but sometimes concurring) opinions, as they

are called, are of special interest to me. In a separate opinion, the judge is free to

express himself or herself outside the constraints of a collegiate text. The assump-

tions underlying his or her logic are more likely to surface, because the coherence

of his/her reasoning need not be lost in the process of accommodating the various

perspectives of the individual judges who constitute a bench. This book thus

makes far greater use of separate opinions than is generally the case in legal

commentaries.
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A kaleidoscopic reading of the Convention

Given that the cases I discuss in the book are merely illustrative, there is a strong

element of fortuity in the way the five ‘critical light’ chapters are assembled. The

image of the kaleidoscope comes to mind in that it points to an infinite number of

combinations of either theoretical or empirical elements, or both. In each chapter

it is as if I had collected pieces of case law, shaken them, and observed the

resulting combination – if not exactly symmetry – in the mirror (or light) of

a particular theory. I could have repeated the exercise over and over again,

ad infinitum, either with the same or with slightly different material (case law)

or mirrors (critiques).30 Each time the result would have been different but,

I would argue, no less compelling.

The image of the kaleidoscope draws attention to the way our senses construct

patterns which do not ‘really’ exist except through the artifice of reflection

(theory). It could be said that I offer a kaleidoscopic reading of the Convention,

i.e. one generating arrangements which are, if not aesthetically pleasing, at least

deceptively attractive in their simplicity and (imposed) regularity. A friend who

read Chapter 3 was not deceived. She remarked, disapprovingly, that it was as

though I were using Bentham as a tuyau (trick) to allow me to discuss my points

and to say what I felt about the Convention. I have two responses to the objection:

first, there is a sense in which one can read whatever one wishes into the

Convention (even if the post-modern ring of this observation may not convince

everyone); second my analysis, however much it may be a trick, helps to explore a

legitimate discomfort towards what could be labelled the human rights credo and,

beyond this, to identify various visions as to what human rights are.

Not one, but several concepts of human rights

I do not immediately address the crucial question: what are human rights?

Readers could have expected me to start the book with it, on the ground that it

is surely appropriate to delineate a concept before examining the critiques to

which it has been subjected. The delay, however, is deliberate. As I have said, I do

not believe that human rights exist outside of social recognition; to me, human

rights exist only to the extent that they are talked about.31 It is therefore logically

impossible for me to discuss either the real or idealized nature of human rights;

the only thing I can do is to investigate the way people use the concept of human

rights - what it means to them. This is not a philosophical but an empirical

investigation (which I have personally chosen to approach through the examina-

tion of European Convention cases).

I thought it would nonetheless be interesting to try to identify and systematize

the essential features of the human rights concept by reading closely what scholars

said about it. In the course of this exercise I came to the conclusion that there is

not one single concept of human rights, but several: human rights are conceived
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of as ‘given’, ‘agreed’, ‘fought for’, or ‘talked about’, by those I propose to refer to

as – respectively – natural, deliberative, protest and discourse scholars. This

conclusion is presented in Chapter 8.

Natural scholars dominate the field. They believe that human rights constitute

minimal entitlements originating from an immanent source which, taking a

Kantian route, they variously label as Nature, God, Reason, Humanity, etc. These

entitlements can and should be provided for in positive law. Natural scholars

regard the development of human rights law in the last half-century as ‘progress’.

Deliberative scholars look at human rights as procedural principles, which reflect

the consensus as to how the rules of the political game – and the political game

only – should be conducted. To them, human rights do not exist as an immanent

idea but as political or legal principles which have been agreed upon. They are

influenced by Habermas. Protest scholars constitute a significant minority. They

have a ‘fiery heart’.32 In their view, human rights is first and foremost a language

of protest. Levinasian, they feel summoned by the suffering of the other and want

to respond to unacceptable situations as these arise. They fail to share the hope of

natural scholars that positive law could ever put human rights definitions and/or

implementation at rest and they regard the enthusiasm of deliberative scholars for

setting up conditions of free deliberation through human rights law as fired by a

delusion that power is not a major player. In fact, for them, human rights law

almost inevitably entails a cost to the human rights ideal. There are, finally, a

small number of discourse scholars, among whom I count myself. They believe

that human rights have no essential immanence but exist only because they are

talked about. For them, human rights law is neither good nor bad as such; it must

be judged, each time, by its outcomes. Discourse scholars are heavily influenced

by post-modernism.

My contention is that the vast majority of human rights scholars fall within one

of these four schools; sometimes squarely, though many waver.33 The first school

could be said to represent the orthodoxy of the human rights credo. The second

school appears resolutely secular in the sense that it continually stresses that human

rights should not be conceived as a blueprint for a complete way of life and should

not be approached like a creed.34 The word ‘evangelical’, though slightly too strong,

comes to mind in trying to characterize the third school, for there is a sense in

which its disciples (if I may be allowed the word)35 stress the need to interpret

human rights by reference to their ‘original’ inspiration36 and are ‘driven’, accepting

no rest in the fight for human rights. The fourth school, to draw out the religious

analogy, would represent the nihilist position on human rights.

The moral stance of human rights nihilism

For the natural scholar, human rights are simply there, and they are definitely a

good thing, part of our moral universe. For the deliberative scholar, human rights

are not a thing but they provide good principles (the application whereof leads to
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results which are acknowledged to be potentially controversial). For the protest

scholar, human rights guide human conduct in the fight against injustice and

oppression. Only for the discourse scholar is the moral status of human rights

open to question. To him or her, human rights are not necessarily good. Such a

nihilist position may appear objectionable, especially in the post-9/11 context

where human rights are openly denied by those who were amongst the first to

declare their existence. This book will conclude that such a position is entirely

defensible.

A note on terminology is in order. Agnosticism refers to the view that ‘human

reason is incapable of providing sufficient rational grounds to justify either the

belief that God exists or the belief that God does not exist’.37 By contrast, atheism

endorses ‘positive disbelief rather than mere suspension of belief ’.38 Transposing

these two definitions to the ‘secular religion’ of human rights, I am not merely a

human rights agnostic but also a human rights atheist, for I am ready to affirm

the non-existence, across the ages, of human rights. Going further, I could even

describe myself as a human rights nihilist.

Nihilism is ‘principally characterised by a devaluation of morality and moral

reasoning’.39 Contrary to what is popularly assumed, it does not necessarily entail

the rejection of all moral principles. Such a common understanding nonetheless

made me at first hesitant to refer to myself as a ‘nihilist’. But my philosopher

friend Louis Wolcher remarked: ‘Why steer away from nihilism? Read Nietzsche:

“nihilism” means the state of affairs in which Western values de-value themselves.

I think that is exactly what you do: you are afraid of the absence of foundations

for human rights, so you say we can’t believe in them. What is this if not a loss in

faith in the “value” of human rights, and hence nihilism in Nietzsche’s sense? . . .

in truth you are agnostic because of nihilism – because nihilism made the founda-

tions for religious belief and human rights questionable and unconvincing’.40

One clarification is in order: it is not so much the absence of foundation of the

human rights concept which worries me as the fact that the concept appears to me

altogether misguided. It appears to me not only empirically wrong but also (and

perhaps in direct consequence of this first feature) imperialistic in its deployment.

I am a nihilist to the extent that I feel unable to provide anything better, once and

for all. I am like Wittgenstein who thought that ethics were ‘unsayable’ in

propositions which ‘can express nothing that is “higher” than what is in the

world’.41 Does this stance, which suggests that ethics is very important at the same

time that nothing whatsoever sensible can be said about them, prevent me from

passing moral judgments on political actions, policies and theories of which

I morally disapprove? The short answer is no.

Neither simply for nor against human rights

This may be the point at which to say that if my selection of the European

Convention system to ‘test’ classical critiques of human rights was arbitrary in
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that I am convinced that any other human rights context would have lent itself to

a similar exercise, my choice was not completely random. My original inspiration

was my anger towards, and my wish to react against, the self-congratulatory tone

of many commentaries on the Convention. Reading these texts, one would think

that the system is so flawless and wonderful that the rest of the world need only

follow the European example of human rights protection in order for problems

magically to disappear.42 This attitude makes me wince.

As an Africanist whose doctoral research focused on the Belgian Congo, I am

acutely aware that Europe’s privileged political and economic position (including

the guarantee of human rights to its citizens) has much to do with the historic

subjugation of other peoples, a subjugation which continues in the so-called post-

colonial era. Costas Douzinas expresses my feelings in his characteristically

eloquent prose: ‘Human rights have become the symbol of superiority of Western

states, a kind of mantra, the repetition of which soothes the painful memory of

past infamies and the guilt of present injustices.’43 Even as a European citizen

looking inwardly at Europe, I cannot fail to identify a plethora of problems arising

from the way human rights are understood and practised at Strasbourg. I have

already intimated that the Convention largely bypasses women. I might add that

over 90 per cent of individuals who feel they suffer a violation of their human

rights and complain at Strasbourg are turned away, their applications declared

inadmissible; or that the Convention allows states to derogate from some of its

provisions in case of national emergencies. These examples, and many others, are

documented in the book.

I started the book on the assumption that the Convention was not worth much

more than the paper on which it was written. I would not have been alone in this

view. Douzinas writes of the bureaucratization of human rights: ‘Official thinking

and action on human rights has been entrusted in the hands of triumphalist

column writers, bored diplomats and rich international lawyers in New York and

Geneva, people whose experience of human rights violations is confined to being

served a bad bottle of wine. In the process, human rights have been turned from a

discourse of rebellion and dissent into that of state legitimacy.’44 One suspects that

Douzinas may have been ready to mention Strasbourg alongside New York and

Geneva. Certainly, many of my ‘protest’ friends objected to my selection of the

European Convention to probe the meaning and significance of the human rights

concept, urging me to look at the action of NGOs instead (in line – I now see –

with their view that human rights law may well entail a loss of the ‘pure’ human

rights idea).

With the hindsight gained from the research on which this book is based, I no

longer wish to offer even the slightest suggestion that human rights law is ‘no

good’ as a matter of principle. My visits to Strasbourg have made me aware that

individuals who work at the European Court of Human Rights, either as judges or

as members of the Registry, often do not fit Douzinas’s description. Many share

my misgivings about the problems which plague human rights both as concept
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and practice. They believe in human rights (far more than I do) and they want to

make a difference by carving routes through the law of the Convention which can

then be used, notably by applicants. Through persuasion, logic and sometimes, of

course, diplomacy, they achieve small victories; but they would not deny that the

greater battle continues. The victories need to be acknowledged as forcefully as the

failures of the Convention.

In conclusion, it is my view that each reference to human rights needs to be

assessed morally on its own merits, by which I principally mean its outcome. This

stance prevents me from making sweeping pronouncements on the moral status

of either the European Convention or human rights more generally.45 It none-

theless allows me to offer views and doubts, as well as to express admiration. This

book is neither unreservedly for nor against human rights. Considering most

people around me seem to believe in human rights, this may well make me a

heretic: I certainly defy human rights orthodoxy. My nihilism, however, does not

mean I reject all values – only that I find it impossible to ground them metaphy-

sically. I shall thus continue to defend the best ideals behind the human rights

concept, if not the concept itself, and denounce what we have learnt to call human

rights abuse.
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2

The Convention in outline

The next chapters will discuss theoretical critiques of human rights with reference

to cases decided by the European Court of Human Rights. This will be done

without explaining how these cases have emerged and how they fit into European

human rights law. The present chapter offers a ‘black-letter law’ introduction to

the European Convention on Human Rights, especially for the benefit of the

reader who is not familiar with it.

In the Anglo-Saxon legal jargon, the expression ‘black-letter law’ refers to the

law which can be read, printed on paper, in legislative, judicial and possibly

doctrinal documents. A black-letter study stresses the letter of the law, without

paying much attention to its theoretical, political or social significance; its main

aim is to investigate what a lawyer can do with the law. Black-letter accounts can

be highly sophisticated or thoroughly rudimentary. The introduction offered here

is of the latter kind.1

The work of the Council of Europe

The European Convention on Human Rights owes its existence to the Council of

Europe. This European organization must not be confused with the European

Community/Union. It was set up in 1949 as one of a number of initiatives to

secure peace and security in Europe. Originally made up of ten states, it now

counts forty-six member states, including Turkey (since 1949) to the south and

the Russian Federation (since 1996) to the east. In its own words, its main aims

are to protect pluralist democracy and human rights; to promote awareness and

encourage the development of Europe’s cultural identity and diversity; to seek

solutions to the problems facing European society (such as xenophobia, environ-

mental protection, AIDS and organized crime); and to help consolidate demo-

cratic stability in Europe by backing political, legislative and constitutional

reform. The European Convention for the Protection of Human Rights and

Fundamental Freedoms, commonly known as the European Convention on

Human Rights, signed in 1950 and in force since 1953, is heralded as its major

achievement; it is nevertheless wrong to reduce the Council of Europe to the

Convention alone.



Alongside the European Court of Human Rights, the Council of Europe

comprises three major institutions: the Committee of Ministers, the Secretariat

and the Parliamentary Assembly. All these institutions sit at Strasbourg. The

Council of Europe produces a constant stream of treaties, declarations, resolu-

tions and recommendations. To date it has adopted close to two hundred con-

ventions and agreements.2 Apart from the European Convention on Human

Rights, its most significant human rights instruments are the Social Charter

(1961), the European Convention for the Prevention of Torture and Inhuman

and Degrading Treatment (1987) and the Framework Convention for the Protec-

tion of National Minorities (1994). The establishment of the European Commis-

sion against Racism and Intolerance (1993), the creation of the role of the

Commissioner for Human Rights (1999) and the development of monitoring

procedures (1990s) also deserve mention.

Such a listing, selective as it is, should make it clear that this book, which draws

exclusively on the case law generated under the European Convention on Human

Rights, does not pretend to comment on and even less to do justice to the whole

of the multi-faceted work undertaken by the Council of Europe in the human

rights field.

The rights guaranteed by the Convention

The Universal Declaration of Human Rights was proclaimed by the United

Nations in 1948. The European Convention on Human Rights was signed two

years later. Unlike the Declaration, the Convention possessed the advantage of

creating an international mechanism to enforce the rights it guarantees. Not

surprisingly, it did not seek to protect as many rights as the UN Declaration.

The European Convention focused on civil and political rights, while the Declara-

tion embraced not only these but also economic, social and cultural rights.3

Originally the Convention provided for thirteen rights: the rights to life

(Article 2), not to be submitted to torture (Article 3), not to be enslaved (Article

4), to remain free (Article 5), to a fair trial (Article 6), not to be punished without

law (Article 7), to privacy and family life (Article 8), to freedom of religion and

thought (Article 9), to freedom of expression (Article 10), to freedom of associa-

tion (Article 11), to marry (Article 12), to a national remedy (Article 13) and not

to be discriminated against (Article 14).4

Protocols to the Convention have added further rights. Protocol no. 1 (signed

in 1952, in force since 1954) deals with rights which had proved too controversial

for an agreement on their exact phrasing to be possible when the Convention was

negotiated; namely, the rights to peaceful enjoyment of possessions (Article 1),5

education (Article 2), and free elections (Article 3). Protocol no. 4 (signed in

1963, in force since 1968) provides for the right not to be deprived of liberty

because of failure to fulfil a contractual obligation (Article 1), freedom of move-

ment and residence (Article 2), non-deportation of nationals (Article 3), and the
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prohibition of collective expulsion of aliens (Article 4). Protocol 6 (signed in

1983, in force since 1985) concerns the abolition of the death penalty, especially in

peace time. Protocol 7 (signed in 1984, in force since 1988) deals with conditions

governing the expulsion of lawfully resident aliens (Article 1), review of criminal

conviction and sentence (Article 2), compensation for miscarriages of justice

(Article 3), the right not to be tried twice for the same offence (Article 4), and

the equality of rights between spouses (Article 5). Protocol 12 (signed in 2000, not

yet in force) aims to create a free-standing right to non-discrimination.6 Protocol

13 (signed in 2002, in force since 2003) goes further than Protocol 6 in that it

eliminates the death penalty in all circumstances.

General principles of interpretation

Even a cursory reading of these provisions should leave no one in doubt that their

concrete application requires interpretation. Over the years, the Court has iden-

tified a number of general principles of interpretation. Particularly important

among these are the principle of effectiveness, the recognition that the Conven-

tion requires an evolutive interpretation, the acceptance that states enjoy a margin

of appreciation in respect of most provisions, and the proportionality principle.

The effectiveness principle has been established on the ground that the Con-

vention is intended to guarantee rights that are ‘practical and effective’ rather than

‘theoretical and illusory’.7 It looks beyond the letter of the law to assess concretely

the position of the individual. For example, the right to a fair trial amounts to

nothing if access to a tribunal is denied in the first place. Article 6 does encompass

the right of access even though this particular aspect of the right to a fair trial is

not specifically mentioned in it.

The principle of evolutive interpretation derives from the fact that the Con-

vention is to be regarded as a ‘living instrument’ which must be able to adapt to

new realities and attitudes rather than providing static standards. To give an

example, the identification of illegitimate children and their unfavourable treat-

ment compared to legitimate children were regarded as normal and perfectly

acceptable at the time the Convention was drafted; in time, the distinction in legal

status between legitimate and illegitimate children was nonetheless found to be

contrary to the Convention.8

The doctrine of the margin of appreciation has been developed in recognition

of the fact that states are in principle better placed than the Court to assess what

local circumstances require. It comes into play whenever the Convention provides

for rights which can be curtailed – and perhaps also, but not necessarily explicitly,

in respect of so-called absolute rights which are intended not to be subject to any

exceptions.9

The proportionality principle has regard to the fact that the interference by a

state with a right provided by the Convention, even when allowed under the

Convention, must remain proportionate. It has some affinity with the adage:
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‘Don’t use a sledgehammer to crack a nut’.10 Proportionality implies the need to

strike a proper balance between competing interests, including first and foremost

those of the individual and those of the state.11

The original mechanism of enforcement

The enforcement mechanism provided by the Convention which was signed in

1950 was a first in international law. Its revolutionary aspect consisted of the

possibility of petitions which emanated not only from states but also from

individuals, to be adjudicated by an international court. While international law

had traditionally been concerned with relations between states, even individuals

could see their claims that a government had violated a right guaranteed to them

under the Convention examined by an international court. At the time of writing,

there have been many thousands of individual applications, but no more than

twenty-one state applications (relating to a mere thirteen cases, concerned with

seven kinds of situation),12 in line with the fact that states are generally reluctant

to bring each other before an international judicial tribunal.

The enforcement mechanism originally provided by the Convention relied on

the establishment of a European Commission of Human Rights (hereafter,

‘Commission’)13 and of a European Court of Human Rights (already referred

to as the ‘Court’). The Commission was established in 1954, the Court in 1959

(with its first judgment being delivered in 1961). The Committee of Ministers,

previously created by the Statute of the Council of Europe, also played a role

under the Convention.

It should be stressed that the jurisdiction of the Court was not automatic in

relation to member states that were party to the Convention. It depended on a

declaration by states that they accepted the jurisdiction of the Court.

This declaration could ‘be made unconditionally or on condition of reciprocity

on the part of several or certain other High Contracting Parties or for a specified

period’.14 While the Commission was competent to examine inter-state applica-

tions from the start,15 it could only receive petitions from individuals (and bring

them subsequently before the Court) if the defendant state had made a second

declaration, which could also be made for a fixed period, that it accepted the right

of individual petition.16

The Commission consisted in a body of independent experts. There were as

many commissioners as there were states party to the Convention (with each state

party having one commissioner nominated in its respect, generally but not

necessarily one of its nationals). The Commission worked part-time, in two-week

sessions taking place eight times a year. It represented the ‘obligatory pathway’17

to the Court and thus constituted the first port of call of a petitioner. Acting as a

filtering body, its initial task was to examine the ‘admissibility’ of the petition.

To be considered admissible a petition had to fulfil six main conditions. These

remain unchanged today even though the filtering function is now performed by
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the Court. First, the applicant must be able to show that he or she can claim

the status of victim, i.e. it must be his or her rights – rather than those of a

neighbour – which are alleged to have been violated. In other words the Conven-

tion does not allow actio popularis. Second, he or she must have exhausted

national remedies, i.e. have done everything possible to have the complaint

resolved at national level before turning to Strasbourg – in respect of the principle

of ‘subsidiarity’. Third, the application must not be anonymous – though a

successful request for confidentiality will lead to the applicant being referred to

by his or her initials or even a single letter. Fourth, the case must have been lodged

within six months of the final relevant domestic decision. Fifth, it cannot be

incompatible with the provisions of the Convention, for example by falling out-

side the scope of rights covered by the Convention or by referring to events which

took place before the Convention was in force in respect of the defendant state.

Sixth, it must not be manifestly ill-founded, which means that the applicant must

substantiate his or her complaint and demonstrate that the complaint falls within

the terms of the Convention. Many an application is rejected on the ground that it

is manifestly ill-founded. What ‘manifest’ means in this context is often open to

question given that inadmissibility is not uncommonly pronounced by a majority,

after extensive legal argument.18

The conditions of admissibility are far from being a mere formality: the great

majority of applicants are disappointed at the admissibility stage. Commentators

have often observed that no more than 10 per cent of applications are passing the

admissibility stage.19 However low, even this figure appears too optimistic

today.20

Only cases that are declared admissible can be examined on their merits. The

Commission used to be responsible for establishing the facts – through fact-

finding missions if necessary – but without ever binding the Court on these

findings; for encouraging ‘friendly settlements’ between the parties once the case

had been declared admissible; and in the commonly occurring absence of a

friendly settlement, of expressing a reasoned opinion as to whether there had

been a breach of the Convention. This report, although not binding, was impor-

tant and added to the case law of the Convention. It could include separate

opinions. It was submitted to the Committee of Ministers.

From the date of this transmission, the Commission had three months to bring

the case before the Court.21 The Court then gave a final and binding judgment. It

could still declare the case inadmissible or note that a friendly settlement had

been reached. Normally, however, a case brought before the Court ended with a

judgment on the merits, i.e. a ruling as to whether there had been a violation of

one or more substantive provisions of the Convention – to which could be added

a ruling on just satisfaction.

Like the Commission, the Court was a part-time institution with as many

judges as Convention member states. Cases were normally decided by Chambers

of nine judges, but could be relinquished to the plenary Court (until 1993) or a
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Grand Chamber (from 1993), if they were deemed to raise ‘serious questions

affecting the interpretation of the Convention’. The composition of any one

Chamber was effected by drawing lots, except for the President and the national

judge (i.e. the judge elected in respect of the defendant state) who both sat

ex officio. Judgments were often adopted by a majority and could include separate

(either dissenting or concurring) opinions.

When a case upon which the Commission had written a report had not been

referred to the Court within three months, it was the Committee of Ministers

which was responsible for deciding whether a breach of the Convention had

occurred.22 In practice non-referral to the Court generally happened in two

instances: first, when the Commission had not found a violation and the case did

not seem to raise an important Convention issue; second, when the Commission

had found a violation but either the case raised an issue which had already been

clearly decided by the Court or the government had indicated that it accepted the

Commission’s finding and was willing to act upon it. The decisions of the Com-

mittee of Ministers taken under Article 32 of the Convention were typically short

and sparsely reasoned, in line with the political character of this body.

In addition, the Committee was responsible then, as it is now, for supervising

the execution of judgments of the Court.23 Although a crucial issue, what happens

after a verdict of violation by the Court is not discussed in this book. Briefly, the

state must pay the applicant any just satisfaction ordered by the Court and amend

its law or its practice to bring them in line with the Convention’s requirements.

What exactly the Convention requires can of course be a controversial question.24

The current mechanism of enforcement: Protocol 11

A number of ‘procedural’ (as opposed to ‘substantive’) protocols to the Conven-

tion were adopted over the years in an effort to improve the enforcement system

originally put in place by the Convention. They need not detain us here, as the

relatively superficial modifications they introduced have been superseded by the

adoption of Protocol 11.

The impetus for the in-depth reform represented by Protocol 11 arose, so to

speak, from the fact that the Convention became a ‘victim of its own success’.

Applications had originally been few; they came in ever greater numbers as the

years went by and the Convention became both better known and applicable in

a larger territory. Just 404 applications were registered by the Commission in

1981, but 2,037 in 1993.25 It took longer and longer for a case to be the object of

a judgment by the Court: commentators spoke of an average of over five years

in 1995.26 Reform seemed imperative if the backlog problem identified in

the 1980s was not to continue to intensify. The idea of a single Court (with

obligatory jurisdiction in respect of states party to the Convention)27 took hold.

Protocol 11 was signed in 1994 and came into force in 1998. It abolished

the Commission (after a transitional period of one year) and created a single
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permanent Court which sits, like its predecessor, at Strasbourg. Every member

state has a judge who is elected in its respect, ensuring that all legal systems are

represented at the Court. The high number of states (now 46) means that the

Court has more than quadrupled its composition since the 1960s. The Court is

divided into four sections which are so constituted as to present a geographical

and gender balance and are reconstituted every three years. The Court sits in

Committees, Chambers and a Grand Chamber.

Committees are made of three judges. They are competent to declare a case

inadmissible. Such a decision must be reached unanimously. It leaves no public

trace: not reasoned, it is communicated to the applicant by simple letter, with the

Strasbourg file of the case being destroyed after a period of one year.28

Chambers are constituted of seven judges, normally from the same section.

A Chamber necessarily comprises the ‘national judge’.29 The first aspect of a case

to be considered by a Chamber is its admissibility. Decisions on admissibility can

be adopted by a majority, without the exact pattern of voting then being indicated

and without any possibility of including separate opinions. The Court is respon-

sible for the tasks which used to be performed by the Commission in respect

of fact-finding and the conclusion of friendly settlements. As before 1998, deci-

sions on the merits are adopted through reasoned judgments to which separate

opinions, either dissenting or concurring, can be appended.

The Grand Chamber is constituted by the President of the Court, the Pre-

sidents and Vice-Presidents of the sections and another eight judges. It can hear

cases which have been relinquished to it by a Chamber; it may also, in exceptional

circumstances, rehear a case which has been decided by a Chamber.30 The Grand

Chamber acts very much like a Chamber except that it obviously comprises more

judges and carries greater authority.

Like the erstwhile Commission and the former Court, the current Court is

supported in its work by the Registry, a body which currently numbers about 500

members of staff.

The future mechanism of enforcement: Protocol 14

Even before Protocol 11 came into force, it was widely felt that the ever-increasing

number of applications to Strasbourg, and the impact of the accession to the

Convention of Eastern and Central European countries following the collapse of

communism, would make a ‘reform of the reform’ more or less immediately

necessary. Work on further reform started in 2001. Protocol 14 was signed in May

2004. It will come into force after ratification by all states party to the Conven-

tion.31 The details of this reform do not affect the material presented in this book.

Nonetheless they obviously colour the direction which the Strasbourg system is

taking.

A number of NGOs and academics were concerned during its negotiation that

the ideas which were being formulated could threaten the right of individual
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petition.32 The worst has been avoided, even though a new ground of inadmis-

sibility has been added, namely, that ‘the applicant has not suffered a significant

disadvantage’.33 Also worrying is the fact that judges sitting in single formations

will be able to declare applications inadmissible.34 On the positive side, however,

is to be mentioned the power of a committee to declare a case admissible and

render at the same time a judgment on the merits if the underlying question in

the case is already the subject of well-established case law.35 This is clearly a

measure which can be expected to increase the efficiency of the Court without

endangering the right of individual petition.

Conclusion

The aim of this chapter has been to provide background information which puts

the reader new to the Convention system in a position to understand the legal

context for the cases which are used to illustrate the theoretical arguments

developed in the book. There is no need to summarize the information which

has been given. One remark, however, is appropriate: the need for a black-letter

law account points to the ‘statist’ bias of this book. By this, I mean that my study

seems to accept that states are the central actors of this world. After all, only states

appear as defendants before the European Court of Human Rights. But the point

goes further given that law itself is very much enmeshed in the institution of the

state. It must therefore be stressed that the concept of human rights need not be as

dependent on the state as this book may seem to assume it is.36 As I said in the

introduction, my focus on the case law of the European Court of Human Rights is

‘accidental’; any other human rights site, including a less institutional one, could

have been used to explore the concrete manifestation, in practice, of the insights

of conceptual critiques of human rights.
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state centric [and] where there is little space for thinking about human rights in any

other way. This . . . is tremendously problematic . . . [P]roposed statist solutions to
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human rights problems . . . might encourage a passive acceptance of state power.

Furthermore, the state centricity of the human rights debate is indicative of a top-

down way of thinking about human rights. The state is at the top, human beings at

the bottom, and the statism guiding the debates is both a symptom and a cause of

such thinking. Not only is this elitist, it is also disabling. It constrains the potential

for popular mobilization around human rights issues and points any mobilizations

that do occur towards nothing other than the state’: ‘A Critique of Social Approaches

to Human Rights’ (1995) 17 Human Rights Quarterly 488–508, at 506–7.
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3

The Convention in a realist light

From real law come real rights; but from imaginary laws . . . come imaginary

rights. (Bentham)

This chapter takes issue with the claim – at the core of the human rights credo –

that human rights are natural or self-evident. It explores how the perceptions of

two bodies of theory which oppose this claim could be said to be reflected in the

Strasbourg case law.

The first critique on which the chapter focuses is that which was mounted by

Jeremy Bentham against the 1789 French Declaration; the second, that which

implicitly emanates from international relations (IR) realist scholars. These two

unrelated theoretical perspectives are juxtaposed in this chapter because they both

reject the idea that there exists a natural law which governs the conduct of the

state and which is therefore superior to positive national law (Bentham) or which

is fit to regulate the way states interact with each other (IR realism). In its own

way, each theory stresses the principle of national sovereignty. Both theories

regard the idea of human rights as emanating from above/outside the state/society

as nonsense. They thus urge us not to believe in the human rights orthodoxy.

This chapter will give many examples which indicate that it is possible to

consider that the Convention and its case law are dominated by realist considera-

tions. This is particularly clear in respect of Article 15 which allows the use of

derogation in times of national emergency, suggesting that we cannot believe the

words of the provisions which purport to guarantee rights. However, negating

altogether the influence on the system of supranational and/or idealistic impulses

is not justified; this chapter adopts the view that realism and idealism are in

tension with each other, including in the Convention system.

The ‘Anarchical Fallacies’ denounced by Bentham the ‘realist’

Jeremy Bentham is best known as the founder of utilitarianism. What interests me

in this chapter, however, is not so much his utilitarianism as what I call his

realism, a term I derive from the statement, which I put at the head of this

chapter, where he contrasts real rights with imaginary rights.1 The statement in
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question comes from his critique of the French Declaration of the Rights of Man

and of the Citizen (hereafter ‘Declaration’), entitled ‘Anarchical Fallacies’.2 The

Declaration was adopted on 26 August 1789.3 It directly influenced the UN

Universal Declaration of 1948,4 which in turn proved a model for the substantive

provisions of the European Convention. Given this lineage, one may expect a

critique of the French Declaration to be applicable to the European Convention

(even if, two centuries on, the language of natural rights has been abandoned in

favour of that of human rights).

Bentham did not think that the French Declaration provided real rights. This

leads one to ask: what are real rights? For Bentham, real rights are rights that have

a positive source (in government), in contrast to rights which are assumed simply

to exist and thus come from nowhere in particular as they are immanent.

Bentham did not believe in the existence of natural rights. In his view, natural

rights may sound impressive, but they are spurious. Thus, the rights of the French

Declaration, if taken literally, mean nothing. To give here only one example,

human beings are obviously not born equal, contrary to what the Declaration

states. If the rights of the Declaration are not to be taken literally, then they still

mean nothing as they will need to be given limits. And who will set these limits?

The government. In other words, what has been given with one hand (the

Declaration) will immediately be taken away with the other (the government).

The fact that rights are given and limited by the government is not one which

would have worried Bentham. On the contrary, as far as he is concerned, this is

exactly how things should be. Bentham-the-utilitarian believes that the government

is there to promote the common good; he also thinks that the government should be

able to make the rules. What Bentham opposes is the view that rights could some-

how be above the state, providing superior universalmoral norms bywhich the state

must abide. Bentham-the-realist favoured rights – however imperfect – which

existed in the positive world over rights which were the product of the imaginations

of utopian dreamers. As far as he was concerned, the rights proclaimed in the

Declaration were ‘nonsense upon stilts’,5 a ‘mere effusion of imbecility’.6

By entitling his critique ‘Anarchical Fallacies’ Bentham indicated that the

Declaration was in his opinion conceptually fallacious: a nonsensical flow of words

amounting to nothing more than a bundle of contradictions. ‘Look to the letter,

you find nonsense – look beyond the letter, you find nothing.’7 The problem as

Bentham saw it, however, was also practical. As far as he was concerned, the

Declaration invited the perpetual overthrow of current political institutions, thus

potentially leading to the ‘order of chaos’.8 The title of his essay was meant

literally: the rights provided in the Declaration were meaningless and dangerous.

Bentham’s critique is broader than the ‘silly-or-pestilential’9 argument. It

anticipates virtually all the themes addressed in this book.10 Nonetheless, this

chapter reviews only what I call the ‘realist’ aspect of his critique.11 I see it as

consisting of three main aspects: a) the words of the Declaration, taken literally,

mean nothing; b) to the extent that it encourages insurrection, this nonsense is
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dangerous; c) in any event, the Declaration provides imaginary, as opposed to

real, rights. These aspects are examined in turn in three subsections which do not

assume familiarity with the text and thus include many quotations from the

original.

‘Look to the letter, you find nonsense’

Article 1 of the French Declaration states: ‘Men are born and remain free, and

equal in respect of rights.’ Bentham observes:

All men born free? Absurd and miserable nonsense! When the great complaint – a

complaint made perhaps by the very same people at the same time, is – [sic] that so

many men are born slaves. Oh! but when we acknowledge them to be born slaves, we

refer to the laws in being; which laws being void, as being contrary to those laws of

nature which are the efficient causes of those rights of man that we are declaring, the

men in question are free in one sense, though slaves in another; – slaves and free, at

the same time: free in respect of the laws of nature – slaves in respect of the pretended

human laws, which, though called laws, are no laws at all, as being contrary to the

laws of nature.12

Bentham refers to the dichotomy – in which he does not believe – between

the ‘laws in being’ and the ‘laws of nature’, more commonly referred to today as

‘positive law’ and ‘natural law’. The former is man-made and gives rise to

positive rights. The latter supposedly exists independently of human recogni-

tion; its source is supposed to be absolute and immanent, consisting of God,

nature, the universe or reason (or perhaps Reason with a capital ‘R’); its

proponents often derive from it natural rights – those very rights asserted in

the French Declaration. Bentham clearly believed in the existence of positive

law only; for him natural law existed only in the imagination of those who

erroneously believed in it.13

Bentham sees nonsense and contradiction all through the Declaration, up to its

last article, which reads: ‘Property being an inviolable and sacred right, no one can

be deprived of it, unless it be when public necessity, legally established, evidently

requires it and under the conditions of a just and previous indemnity.’ He writes:

Here we have the concluding article in this pile of contradictions; it does not

mismatch the rest. By the first article, all men are equal in respect of all sorts of

rights, and so are to continue for evermore, spite of everything which can be done by

laws. By the second article, property is of the number of those rights. By this

seventeenth and last article, no man can be deprived of his property – no, not a single

atom of it, without an equal equivalent paid – not when the occasion calls for it, for

that would not be soon enough, but beforehand; all men are equal in respect of

property, while John has £50,000 a-year, and Peter nothing: all men are to be equal

in property, and that for everlasting; at the same time that he who has a thousand times

as much as a thousand others put together, is not to be deprived of a single farthing of

it, without having first received an exact equivalent.14
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Bentham sees the drafters of the Declaration as constantly oscillating between a

utopian world (where all men would be equal) and the real world (where they

clearly are not). This leads them to use words in different ways, and in ambiguous

ways, speaking for example of ‘can’, instead of ‘ought’.15 Thus, Article 17 should

have read: ‘No one ought to be deprived’, rather than ‘can’ be deprived, of property

except in the circumstances described in the Article.

‘The order of chaos’

According to Bentham, the problem with the ‘perpetual vein of nonsense, flowing

from a perpetual abuse of words’16 which makes up the Declaration is not just

conceptual, but also practical, for the Declaration will lead people to be dissatis-

fied with (man-made) laws and to revolt against them.

Article 5 states: ‘The law has no right to forbid any other actions than such as

are hurtful to society’. Bentham answers:

The avowed object of this clause is to preach constant insurrection, to raise up every

man in arms against every law which he happens not to approve of. For, take any such

action you will, if the law have no right to forbid it, a law forbidding it is null and

void, and the attempt to execute it an oppression, and resistance to such attempt, and

insurrection in support of such resistance, legal, justifiable, and commendable . . .

A government which should fulfil the expectations here held out, would be a govern-

ment of absolute perfection. The instance of a government fulfilling these expectations,

never has taken place, nor till men are angels ever can take place. Against every government

which fails in any degree of fulfilling these expectations, then, it is the professed object of

this manifesto to excite insurrection: here, as elsewhere, it is therefore its direct object to

excite insurrection at all times against every government whatsoever.17

For Bentham, whose realist vein is clear in the sentence I have italicised, the

way to deal with bad laws is to induce the legislator to change them, not to call for

their abandonment in the name of non-existent natural rights. This is the more so

since such a call amounts to an anarchical move which is, Bentham fears,

insurrectional and murderous. The first passage I have quoted in the previous

subsection, in relation to Article 1 of the Declaration, continues:

For such is the difference . . . between the moderate man and the man of violence.

The rational censor, acknowledging the existence of the law he disapproves, proposes

to repeal it: the anarchist, setting up his will and fancy for a law before which all

mankind are called upon to bow down at the first word – the anarchist, trampling on

truth and decency, denies the validity of the law in question, – denies the existence of

it in the character of a law, and calls upon all mankind to rise up in a mass, and resist

the execution of it.18

Bentham remarks in his preliminary observations:

The revolution, which threw the government into the hands of the penners and

adopters of this declaration, having been the effect of insurrection, the grand object
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evidently is to justify the cause. But by justifying it, they invite it . . . in justifying the

demolition of existing authorities, they undermine all future ones, their own conse-

quently in the number . . . ‘People, behold your rights! If a single article of them be

violated, insurrection is not your right only, but the most sacred of your duties’.19

‘Look beyond the letter, you find nothing’

Bentham is known, not altogether accurately, as the founder of utilitarianism.20

He devoted his life and intelligence to searching for principles of government

which would bring happiness to the greatest number. To achieve this utilitarian

aim, he turned to law. The law he had in mind was man-made. He was a

positivist. For him, it was clear that natural law did not exist, except as a figment

of the imagination of deluded thinkers. The American Constitution spoke of men

endowed with rights ‘by their Creator’ and of ‘self-evident truths’. The French

Declaration said in its Preamble that it ‘acknowledges and declares, in the

presence and under the auspices of the Supreme Being’ the existence of ‘natural,

inalienable and sacred’ rights. All these phrases sound good, which is why they

have considerable appeal.21 In fact they do not mean anything:

[F]rom real laws come real rights; but from imaginary laws, from laws of nature,

fancied by poets, rhetoricians, and dealers in moral and intellectual poisons, come

imaginary rights, a bastard brood of monsters, ‘gorgons and chimeras dire’.22

Bentham repeatedly develops this idea of imaginary rights in his textual analysis

of the Articles of the Declaration – each one a ‘Pandora box’.23 Here follow two

examples, the first related to Article 7, which states that ‘No one can be accused,

arrested or detained, but in the cases determined by the law, and according to the

forms prescribed by the law’:

The professed object of the whole composition [i.e. the Declaration] is to tie the

hands of the law, by declaring pretended rights over which the law is never to have

any power, – liberty, the right of enjoying liberty: here this very liberty is left at the

mercy and good pleasure of the law.24

What is the security worth, which is thus given to the individual as against the

encroachments of government? What does the barrier pretended to be set up against

government amount to? It is a barrier which government is expressly called upon to

set up where it pleases.25

Or, to quote yet another passage, this time directed at the whole of the

Declaration:

In regard to the rights thus declared, mention will either be made of the exceptions

and modifications that may be made to them by the laws themselves, or there will

not. In the former case, the observance of the declaration will be impracticable; nor

can the law in its details stir a step without flying in the face of it. In the other case, it

fails thereby altogether of its only object, the setting limits to the exercise of the

legislative power. Suppose a declaration to this effect – no man’s liberty shall be
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abridged in any point. This, it is evident, would be an useless extravagance, which

must be contradicted by every law that came to be made. Suppose it to say – no man’s

liberty shall be abridged, but in such points as it shall be abridged in, by the law. This,

we see, is saying nothing: it leaves the law just as free and unfettered as it found it.26

The last sentence deserves our full attention. It encapsulates what constitutes to

my mind an enormous problem for current human rights law. To paraphrase

Bentham: giving or recognizing supposedly ‘natural’, ‘superior’, ‘inalienable’, ‘fun-

damental’ (whichever you choose to call them) rights which can then be defeated

through legislation amounts to nothing. Could it be said that this is what happens

in the European Convention system? To borrow Bentham’s words, does the

Convention provide real or imaginary rights?

The relative protection of the European Convention
and the margin of appreciation

Human rights are based on the idea that there is a core of fundamental rights

which originate from outside, and are above, the state (and beyond society

altogether). This superiority, derived from metaphysical immanence, is suppo-

sedly central to their raison d’être. If the rights provided in the Convention are

man-made rights, defined in a strictly positivist legal framework, this superiority

crumbles.

‘Look beyond the letter [of the Declaration], you find nothing’, Bentham

wrote. He observed that the rights ‘guaranteed’ in the Declaration could come

either with or without exceptions. On the latter hypothesis, the absolute phrasing

of the Declaration meant that any action by the government (including legisla-

tion) immediately flew in its face. On the former, the Declaration obviously failed

in its professed aim of setting up rights which could not be limited by the

government. At first sight, Bentham’s logic appears impeccable.27

Following it, one could say that each of the substantive rights provided in the

European Convention is imaginary. Even the right to life contains exceptions

which include killing when trying to effect a legal arrest or to quell an insurrec-

tion. Bentham-the-realist invites us to ask the question: Is the Convention so full

of contradictions that it is useless?

The first hypothesis envisaged by Bentham, namely rights to which no excep-

tion is attached, occasionally occurs in the Convention. These rights are deemed

to be absolute. This is for example the case of the right to be free from torture,

inhuman and degrading treatment and punishment (Article 3).28 The second

hypothesis is far more common. For example Article 5 begins: ‘Everyone has the

right to liberty and security of person. No one shall be deprived of his liberty

save in the following cases and in accordance with a procedure prescribed by law.’

The exceptions, which provide for the detention of, inter alia, criminals and

persons of unsound mind, follow. Article 10 states: ‘Everyone has the right to

Realist light 35



freedom of expression . . . The exercise of [this right] may be subject to such

formalities, conditions, restrictions or penalties as are prescribed by law and are

necessary in a democratic society, in the interests of national security . . . for the

protection of health and morals [etc.]’. The reader is invited to consult Appendix

1 to examine exactly how the exceptions to these and other rights are formulated

in the Convention.

Most rights ‘guaranteed’ under the Convention are recognized not to be

absolute; they receive ‘relative protection’.29 How is this relative protection

achieved? To put it crudely, the Convention says it gives these rights to the

individual, but then it immediately places those rights back in the hands of

the government. The Convention thus exactly follows the scenario Bentham

predicted would need to be resorted to if the observance of the Declaration, or

in this case, Convention were not to be impracticable.

Realistically (I stress the word), governments would never have agreed to be

bound by the Convention if such a scenario had not been followed – and without

governments’ signature and ratification, the Convention would never have come

into being. It would therefore be stupid to criticize the drafters of the Convention

for having followed the practical path of providing for exceptions, at least if one

wanted to have something like the Convention.

Significantly, Bentham was of the view that the trouble with the French

Declaration lay not in the details of its phrasing, but in the fact that the enterprise

of drafting such a declaration had been conceived at all.30 Can this be said of the

European Convention? To start answering this question (which is discussed in

various ways throughout the book), let us tease out further the relationship

between rights and exceptions in the Convention.

In one way or another all the exceptions concern ‘public order’ even though

the expression appears only occasionally in the text of the Convention.31 To

simplify: when public order demands a particular course of action, the rights

guaranteed by the Convention no longer apply. Bentham had this to say about

exceptions governed by public order considerations:

Disturb the public order? – what does that mean? Louis XIV need not have hesitated

about receiving an article thus worded [Article 10 of the French Declaration on

freedom of expression and religion] into his code. The public order of things in this

behalf was an order in virtue of which the exercise of every religion but the Catholic,

according to his edition of it, was proscribed.32

In this passage Bentham alerts us to the risk of deciding on rights and their

exceptions by reference to grand words, which can mean just about anything, and

the meaning of which is certain to vary depending on who is empowered to give

them meaning. In itself, ‘public order’ means nothing. The same goes for ‘public

safety’, ‘the protection of morals’, ‘the protection of the rights and freedoms of

others’ and the other expressions found in the Convention to allow for govern-

ments to set legitimate limits to the rights it guarantees. If exceptions are granted
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in the name of public order and its more specific variants, these expressions

should be given a more definite meaning. And the Court should check rigorously

how each individual government uses them.

The problem in this respect is that the Court tends to grant states a ‘margin of

appreciation’ as to what local circumstances, and thus ‘public order’, require.

The Court explicitly referred to the doctrine of the margin of appreciation for

the first time in its Handyside judgment, adopted on 7 December 1976.33 In this

case the Court had to decide whether the conviction of the applicant by the

English courts for the publication of a book considered obscene violated Article

10 of the Convention, on freedom of expression.34 Famously, the Court said in

its judgment:

[I]t is not possible to find in the domestic law of the various Contracting States a

uniform European conception of morals . . . By reason of their direct and continuous

contact with the vital forces of their countries, State authorities are in principle in a

better position than the international judge to give an opinion on the exact content of

[the local requirements of morals] as well as on the ‘necessity’ of a ‘restriction’ or

‘penalty’ intended to meet them . . . Nevertheless, Article 10 para 2 does not give the

Contracting States an unlimited power of appreciation . . . The domestic margin of

appreciation thus goes hand in hand with a European supervision.35

The last sentence suggests that the doctrine of the margin of appreciation leaves

intact the supervisory function of the European Court. This is the theory, which

has since been repeatedly reaffirmed by the Court. However, not all commenta-

tors are convinced that the promised international supervision takes place in

practice. If they were right, it would be difficult not to conclude in the wake of

Bentham that the Convention rights (at least those diluted by the application

of the doctrine of the margin of appreciation) are illusory. For what is the good of

proclaiming, say, the right to liberty and security if an individual can be detained

when the government deems it necessary – or merely appropriate? The same

question arises in respect of the other rights listed in the Convention.

Negating the Convention system? Derogations under Article 15

The problem is not just that exceptions are very often attached to the rights

provided in the Convention; it is also that these rights can sometimes simply be

‘erased’. Article 15 of the Convention provides that: ‘In time of war or other public

emergency threatening the life of the nation any High Contracting Party may take

measures derogating from its obligations under this Convention to the extent

strictly required by the exigencies of the situation.’36

Article 15 often comes as a surprise to students: what is the good of having a

Convention, they ask, if the guarantee of the protection of fundamental rights it

supposedly provides can be annihilated through derogations? The basic answer is:

without a provision of this kind, governments would never have been willing to
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be bound by the Convention.37 At the same time, the drafters of the Convention

were very well aware that the point of the Convention was precisely to limit state

power.38 Obviously the right to derogate had to be limited if it was not to be

abused. The solution of the drafters was to circumscribe the use of derogation in

Article 15, which provides that:

� the measures taken must (1) be necessitated by ‘war or another public emergency

threatening the life of the nation’ and (2) be ‘strictly required’ by the situation

(beginning of paragraph 1, quoted above);

� the derogation must not violate other obligations undertaken in international law

(end of paragraph 1);

� some articles of the Convention cannot be the subject of a derogation (paragraph 2);

� Strasbourg must be notified of the derogation (paragraph 3).

Paragraph 2 of Article 15 provides which Convention provisions cannot be the

subject of a derogation. They are:

� Article 2 guaranteeing the right to life;

� Article 3 guaranteeing the right not to be tortured or subjected to cruel or inhuman

treatment or punishment;

� Article 4, paragraph 1, guaranteeing the right to be free from slavery;

� Article 7 guaranteeing the right not to be tried under retroactive criminal laws.

This formulation suggests that the other provisions of the Convention are

‘derogable’ (if the conditions set in Article 15 are met).

In practice, governments have not entered derogations – or discussed their

application – in respect of provisions which come with readily available ‘escape

clauses’ in the Convention, such as Articles 8 to 11, concerned with the right to

privacy and the freedoms of religion, expression and association, respectively. In

other words, resort to these ‘normal’ escape clauses, devised with ‘normal’ times

in mind, also takes place in the case of an emergency which leads a government to

adopt extreme measures. Referring to Article 15 would have the advantage, from

the perspective of the protection of fundamental freedoms, of publicizing the

government’s action (as notification must occur) and of making it clear that the

derogation is meant to have a temporary character (as emergencies are not

supposed to last forever).39 The fact that one may regret the absence of the filing

of derogations in respect of Articles 8 to 11 of the Convention speaks for itself:

Article 15 is not necessarily as bad as some students spontaneously believe. From a

realist perspective, it provides, or at least should provide, limits to governmental

impulses to do away with the Convention. This statement, however, immediately

needs to be qualified. As Harris and his co-authors have seen, ‘[o]nce the necessity

for derogation is conceded, it becomes difficult to control abusive recourse to the

power of suspending rights that [Article 15] permits’.40 The problem is com-

pounded by the fact that Article 15 is an area of the Convention where the

Strasbourg institutions have granted states a wide margin of appreciation.
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Although Article 15 has given rise to a limited number of decisions, its sig-

nificance cannot be overestimated, for it provides for a mechanism which has the

potential to destroy the entire edifice of the Convention by making it possible to

remove supposedly fundamental guarantees at the heart of the democratic process.

Of course, when this occurs, the removal is supposed to constitute a response to real

dangers, including terrorism, which, to use the words of Article 15, ‘threaten the life

of the nation’. Perhaps there is no problem with Article 15 as such. Even if this

controversial point is conceded, it remains the case that the approach adopted by

the Court when facing Article 15 claims is extremely problematic.

Article 15 is rarely mentioned in the early chapters of legal commentaries on

the Convention, if only because these tend to follow the structure of the Con-

vention and start with Article 2 on the right to life, Article 3 on the prohibition of

torture, etc. This book is highly unusual in giving it extensive treatment in its first

substantive chapter. Given the overall aim of the study, namely, examining the

extent to which classical challenges to the human rights orthodoxy hold, granting

Article 15 such prominence makes perfect sense. This is because no other provi-

sion negates so entirely the idealism and supra-nationality of the rights suppo-

sedly, but perhaps not really (this is the whole question), guaranteed by the

Convention. No less than three further sections of this chapter are devoted to

it. Before continuing the examination of Article 15, however, it is useful to discuss

further what can be meant by ‘realism’.

Realism in international relations: Virtuous or vicious raison d’état?

Realism is a word which is often heard in international relations. In fact, this may

be an understatement as realism is often acknowledged as the dominant IR

theory.41 In this context, the name emerged in reaction to the ‘idealist’ thinking

which had prevailed during the interwar period of 1919–39.42 The theory has a

much longer pedigree, however, going back as far as Thucydides’ account of the

Peloponnesian War (c. 400 BC). Perhaps its most famous proponent is Niccolò

Machiavelli, who wrote The Prince in 1532.

In a nutshell, the theory holds that the state is the key actor on the interna-

tional scene – not religion, economic giants, international organizations, civil

society or other arguably influential actors. It is essentially pessimistic in that it

does not believe that progress is possible in international politics.43 Phrased in

simple words, the theory has it that the state will always follow its own interests; it

will do whatever is required (as long as it can afford to do it) to ensure its survival;

it will not be guided by a supposedly universal morality; it will tend to rely on

itself whenever possible given that cooperation is inadvisable as other states, by

definition, also follow their own interests and cannot be trusted; state sovereignty

is a chief concern. Tim Dunne and Brian Schmidt encapsulate the theory in ‘three

Ss’: statism, survival and self-help.44

Realist light 39



The classical theorists of realism developed the idea of a dual moral standard.

Accordingly, one morality exists for the private sphere; another and very different

one for the public sphere. Machiavelli, for example, stated:

A prince . . . cannot observe all those things for which men are considered good, for

in order to maintain the state he is often obliged to act against his promise, against

charity, against humanity, and against religion. And therefore, it is necessary that he

have a mind ready to turn itself according to the way the winds of fortune and the

changeability of [political] affairs require . . . [A]s long as it is possible, he should not

stray from the good, but he should know how to enter into evil when necessity

commands.45

The idea of raison d’état (literally, reason of state) has been taken up by Hans

J. Morgenthau in the twentieth century. Morgenthau, like E. H. Carr before him,

was highly critical of American President Woodrow Wilson and rejected the idea

that political ethics should be brought into line with private ethics. As far as he

was concerned, this was ‘not only ill-advised but also irresponsible . . . not only

mistaken intellectually but also fundamentally wrongmorally’.46 InMorgenthau’s

view, ‘universal moral principles cannot be applied to the actions of states in

their abstract universal formulation, but . . . must be filtered through the

concrete circumstances of time and place. The individual may say for himself:

“fiat justitia, pereat mundus (Let justice be done even if the world perish)”, but

the state has no right to say so in the name of those who are in its care.’47 The

last words are crucial: as Machiavelli intimated, the state leader has a responsi-

bility towards his citizens; he must seek to ensure that the public sphere is such

that private morality is allowed to flourish within it.48 He should let himself be

governed by raison d’état.

Raison d’état, however, can all too easily become a pretext for ‘vicious’

actions which have nothing to do with a ‘virtuous’ necessity, even one existing

on a different, public, plane. It becomes synonymous with realpolitik, a dis-

paraging term which implies foul play. In common parlance, the three terms

raison d’état, realpolitik and realism are often used interchangeably.49 They are

associated not so much with a different kind of morality existing for statesman-

ship as with the idea that morality is altogether put aside by statesmen. Realism,

as antithesis of morality, comes to be seen as a fact of life which corresponds to

the egoistic nature of man and points to the structuring effect of power in

international relations. Realism, from this perspective, is not a vision but an

inescapable fact. Realists of this second, behaviouralist, persuasion merely

observe that states are unwilling to act in ways which restrict their power. In

their view, states simply cling to power as much and as long as they can; they act

in apparently immoral ways because it is in their interest to do so, not because

they follow a public morality different from the one governing relations

between individuals.
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Comparing Bentham and IR realism

The shift in the theoretical grounding of this chapter from Bentham to IR realism

may appear incongruous since these two bodies of theory are not generally

regarded as complementary to each other.50 Bentham was principally interested

in the internal conduct of a government; as its name indicates, international

relations is interested in international matters. Bentham was infused with opti-

mism, and wanted to establish positive guidelines for government to follow. He

believed that progress was possible. By contrast, international relations takes a

pessimistic view of human nature; it seeks to discover how states should or do

interact without thinking that progress is really possible. Bentham was a liberal;51

IR realism emerged in opposition to liberalism.52

Nonetheless connections between the two strands of ‘realism’ can easily be

established. As the anti-insurrectional leitmotif of ‘Anarchical Fallacies’ indicates,

Bentham highly valued state survival. He wanted to avoid internal (as opposed to

international) chaos by seeking to achieve the happiness of the greatest number.

The utilitarian in him would have been attracted by the idea of raison d’état.

Conversely, it is not uncommon to see IR realist arguments phrased in utilitarian

fashion, such as in the affirmation that it is sometimes ‘necessary to trample on

human rights for the sake of the national interest: during war, for example’.53

Bentham and Machiavelli are not as far apart as a cursory reading of their work

would lead one to suppose.

While the ‘realist’ critiques which Bentham and international relations provide

on human rights start from different perspectives, both suggest that human rights

law cannot really be above the state.54 They do so for different reasons. In Bentham’s

view it is because the state is the source of rights; in international relations theory, it

is because the state follows its own interests in power games which never amount to

a complete surrender of its sovereignty. There is a sense in which these two reasons

feed on, rather than oppose, each other. The next two sections explore how realist

ideas can be seen to be reflected in Strasbourg early practice.

The creation of the doctrine of the margin of appreciation in the
First Cyprus Case

Although the doctrine of the margin of appreciation was first referred to by the

Court in a judgment of 1976 (Handyside, as we have seen), the doctrine was

invented almost twenty years before by the Commission, in the First Cyprus

Case.55 This case is worth reviewing at some length, not only because it is the

first which had involved a derogation by a state under Article 15 but also because

of the in-depth study which the historian Brian Simpson has made of it.56 This

study makes apparent a series of twists in the development of the case, typically

obscured in legal commentaries but indicating clearly the ‘realist’ mindsets of the

actors involved.
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The case concerned the handling by the United Kingdom of the insurrection

that developed in the 1950s in its (then) colony of Cyprus. Faced with an

increasingly violent movement which sought a union with Greece, the Governor

had introduced repressive legislation and emergency powers, including a Deten-

tion of Persons Law in July 1955. Aware that this legislative act was plainly in

violation of Article 5 of the Convention, on liberty and the security of the person,

the British had sent a notice of derogation to Strasbourg in October. The violence

on the island deepened in the following months; the colonial government

responded with executive detentions, rough (or worse) treatments, executions,

curfews, censorship, the closing of schools, the destruction of tree plantations, etc.

After a months-long debate, it also deported in March 1956 Archbishop Makar-

ios, a national figure, to another colony (namely, the Seychelles). Two months

later, the British Government found itself, much to its surprise and consterna-

tion, the object of an application at Strasbourg. This was not an individual

application, which was not possible since the United Kingdom was not to sign

the relevant optional clause until 1966 (when, having lost most of its colonies,

the application of the Convention in these territories had ceased to be deeply

problematic). The application was lodged by the Greek Government. It was the

first inter-state application to be brought at Strasbourg.57

Greece alleged that the United Kingdomwas violating nearly all the substantive

provisions of the Convention in Cyprus. The British did not doubt that the

application was motivated by a political plan which aimed at the incorporation

into a Greater Greece of the island (where lived a substantial Turkish minority).

But this did not constitute a legal response to the case.58 Denouncing the Con-

vention, though briefly considered by some members of the British Government,

was not a viable option either. The Government was badly caught. It decided to

have the most objectionable measures revoked (against the wishes of the island’s

Governor); for the rest, it tried to convince the members of the Commission that

the difficult circumstances existing on the island had compelled it to act in the

way it had.59 A substantial part of the case turned around the legality of its

derogation.60

The derogation filed by the United Kingdom in respect of Cyprus in October

1955 had been deliberately laconic. Simpson has summarized the argument of the

Government before the Commission at the second hearing of the case, held in

March 1957, as follows:

A notice of derogation did not have to specify which articles were involved (which

could be difficult to determine). Article 6 [on fair trial] was merely ancillary to Article

5 [on liberty]; if Article 5 went Article 6 sank with it . . . [T]he drift of the argument

here was that the Commission had no legitimate role in deciding, once it was

admitted that there was a public emergency threatening the life of the nation, what

measures were strictly required by the exigencies of the situation. The force of this

argument was that the executive had to respond to an emergency when it arose, and
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ought not be inhibited by the possibility that the Commission, whose members had

no responsibility for the maintenance of law and order, and no direct experience of

the situation, might with hindsight rule that the action which had been taken was

unnecessary.61

The United Kingdom basically won this argument as the Commission developed,

on its own initiative, the doctrine of the margin of appreciation. As Simpson

explains, the doctrine was unnecessary to the Commission’s decision, for the

majority believed that the colonial authorities had acted correctly, as the circum-

stances demanded.62 Nevertheless the commissioners were uneasy about ‘being

cast in a role which might require them to pass judgment on the decisions taken

by the government of Cyprus’.63 Simpson quotes the views expressed by various

commissioners in the course of the debates that preceded the adoption of the

Commission’s report. Clearly the doctrine emerged as a way of addressing the

uncertainties they were grappling with.

The Report of the Commission, dated 26 September 1958 (but released only in

1997),64 gave its opinion on the existence of an emergency that threatened the life

of the nation (i.e. the colonial existence of Cyprus):

. . . [the incidents which form the background to the derogation] emanated from a

fast growing and militant organisation which, according to its own statements, aimed

at obtaining self-determination for Cyprus by all possible means, including force and

violence. These two factors together make it at least plausible to assume that there . . .

existed . . . a public danger threatening the life of the nation. The assessment whether

or not a public danger existed is a question of appreciation. The United Kingdom

Government made such an assessment of the situation prevailing at that time and

concluded that there existed a public danger threatening the life of the nation.65

On the question of whether the measures adopted had been strictly required,

the report took a similar view and articulated the position that the state which

exercised the derogation power enjoyed ‘a certain discretion’.66

The irony of the position of the Commission was not lost on the Greek

commissioner, Mr Eustathiades, who wrote that the view of the majority was

tantamount to conferring on the colonial authorities the means of inordinately

consolidating their powers at the expense of the most fundamental individual rights

and freedoms, or at any rate of strengthening them to a much greater degree than is

permitted by the Convention.67

Indeed the Commission adopted a position which was more illiberal than that of

the British Colonial Office.68 It did not attempt to respond to the Greek argument

according to which the level of violence attained in the island in 1956 had been

the direct result of the British overreaction and emergency powers.69 On the

specific issue of arrest and detention, three dissenting commissioners stressed

the critical importance of Articles 5 and 6 in the Convention and argued that the

detention law had proved ineffective, concluding that ‘the removal of the danger
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and the pacification of the island can be effected only by political means’.70 In

other words, the last thing the island needed in their view was the type of measure

which had led the British Government to file an Article 15 derogation.

Underlying political games: The Second Cyprus Case

In the First Cyprus Case, Greece had agreed to withdraw allegations of torture but

had reserved her right to raise this type of claim in a subsequent application. She

lodged a second application which raised forty-nine such cases in July 1957,

giving rise to the Second Cyprus Case.71 The meticulous study of this case by

Simpson brings back to life the power games which realists expect or know states

play before the European Court of Human Rights – but which are unlikely to be

played overtly and tend to become lost anyway in the texts of judgments that

articulate ‘neat’ legal arguments.

When Greece lodged her second application, the British Government reacted

by trying to have the whole of the second application declared inadmissible.

When this failed, it nonetheless persuaded the Commission to declare twenty

cases inadmissible after the first hearing. These included cases where the British

knew that unjustifiable violence had occurred. For example, in case 1, a doctor

had confirmed that the applicant had come out of detention with broken ribs.72

The initial declarations of inadmissibility raised Britain’s hope that there would

not be an enquiry on the spot. The British legal team worked to have further cases

declared inadmissible. It also sought to delay the proceedings while endeavouring

to put the blame for these delays on the Greeks. As it turned out, the British

greatly benefited from these delaying tactics: the awareness by the Commission

that contact had taken place between the Foreign Ministries of Greece and Turkey

in the United Nations in December 1958 persuaded it to put the outstanding

Cyprus application on the ‘back burner’.73 In February 1959, a political settlement

for the island was discussed at Zurich and formalized in London. This led the

agents for both the British and the Greek governments to request in May that

the proceedings should be terminated without an examination of the substance of

the application. The Commission reported to this effect in July 1959, accepting

that ‘some friction might be engendered by the continuance of an investigation

into as yet unproved allegations’.74

This outcome led the Solicitor-General, head of the British legal team, to

comment: ‘It prompts some reflections upon the cynicism of the Greeks. The

alleged victims of the alleged atrocities have been left wholly without remedy once

the political value of their complaints is no more.’75 Undeniably so. We can ask,

however, whether the British attitude was any more commendable. A few months

before, the Solicitor-General had recommended that it be argued that the Com-

mission’s requests were unreasonable.76 This had the advantage of making it

possible not to cooperate without saying so, while a flat refusal would have

constituted a breach of the Convention and would have had adverse political
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consequences, not least in terms of the ‘reputation [of the United Kingdom] as

one of the principal guardians of Human Rights’.77 As for the attitude of the

Commission, its decision to close the matter without commenting on its sub-

stance was motivated by ‘realist’ considerations, which had nothing to do with the

defence of individuals who had suffered grave violations of their right to physical

integrity. The ‘as yet unproved allegations’ mentioned in the Commission’s report

were, in fact, often reasonably well documented in the Greek submissions.

Simpson’s study of the Second Cyprus Case reveals that none of the actors

involved acted at Strasbourg in a way devoid of realist motives. If this happened

half a century ago, recent case law suggests that realist considerations continue to

play a role today.78 Given this, optimistic assessments of the Convention may

appear somewhat unwarranted.

Realism and the Convention: Forsythe versus Allott and Imbert

David Forsythe must be credited with having anchored the study of human rights

in international relations. His book with that title79 examines whether realists are

right to think that human rights policy is subordinated, not to the liberal aim of

ensuring respect for the individual, but to state interests and state power. He

documents many examples of devious policy, not least by the United States.

Nonetheless his conclusion is optimistic in respect of the Council of Europe

where he finds realism ‘largely irrelevant’.80 He thus shares the view of those

who believe that progress can be achieved in international relations. The Council

of Europe, resting as it does on state cooperation and on each state relinquishing

at least some of its national sovereignty in favour of agreed superior political

moral standards, could be testimony to the fact that realism can be defeated.

Forsythe argues: ‘Global international relations would be much improved if it

approximated the regional international law of western Europe with its interlock-

ing human rights standards as specified by the European Court of Human Rights

and European Court of Justice.’81

Realists may wish to retort that the most a regional system can do is to change

the face of realism, not its intrinsic nature. They may argue that each state

calculates what is in its best interests – joining or not joining, ratifying or not

ratifying, presenting this or that argument to the Court, etc. To give a more

concrete example, they are unlikely to believe that the accession of the central and

eastern European states to the Council of Europe following the end of the Cold

War occurred with the primary aim of fostering human rights. Instead they may

see the adherence to the Convention system as a move undertaken to facilitate

accession to the European Union, and thus ultimately motivated by the pursuit of

economic and political advantages. To give another example, the refusal by France

to accept the right of individual petition until 1981 is certainly to be explained by

reference to realist considerations, having to do, in particular, with the status

of France as a colonial power. Realists would be wary of taking rhetorical
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incantations of human rights at face value. For them the international rhetoric

does not signal the defeat of statism, but its continuation by other means.82

More generally, Philip Allott has remarked:

[T]he installation of human rights in the international constitution after 1945 has

been paradoxical. The idea of human rights quickly became perverted by the self-

misconceiving of international society. Human rights were quickly appropriated by

governments, embodied in treaties, made part of the stuff of primitive international

relations, swept up into the maw of an international bureaucracy. The reality of the

idea of human rights has been degraded. From being a source of ultimate anxiety for

usurping holders of public social power, they were turned into bureaucratic small-

change. Human rights, a reservoir of unlimited power in all the self-creating of

society, became a plaything of government and lawyers. The game of human rights

has been played in international statal organizations by diplomats and bureaucrats,

and their appointees, in the setting and ethos of traditional international relations.83

Allott does not mince his words: ‘perverted’, ‘degraded’, ‘small-change’, ‘plaything’,

‘game’. Admittedly these words are not specifically directed at either judicial

members or the European Convention system, though some would certainly be

ready to apply them to the Strasbourg Court.84

One person one might not expect to share Allott’s damning assessment is the

Director of Human Rights at the Council of Europe. But Pierre-Henri Imbert

adopted what can only be characterized as a realist view of the Convention

system. He remarked in a contribution about the relationship between human

rights and international law that he did not believe that human rights have

fundamentally affected international relations.85 He further noted that inter-

state applications are still regarded as hostile acts and that states responsible for

serious violations are rarely put on the stand at Strasbourg. He finally observed

how ‘Human Rights Europe’ watched powerlessly when events of the scale that

had led to its creation so that precisely these kinds of events would never happen

again unfolded before its eyes in Bosnia and Chechnya. If Human Rights Europe

could not react, Imbert asked, is it because it does not exist? Or at least because

it does not exist beyond, and thus must be reduced to, the procedural system put

in place at Strasbourg? Imbert doubted that the Strasbourg system could be

given credit for democracy in Europe. For him, human rights were instruments

that allow states to pursue politics that have nothing to do with the aim of

safeguarding the dignity of the individual. This led him to coin the term

realethik.

Until his recent departure, Imbert devoted his life, energy and intellect to

building human rights at Strasbourg. He was well placed to criticize the Council

of Europe since he was not only knowledgeable but also enjoyed the authority of

someone whose aim is obviously not to destroy the institution for which he

works. This would nonetheless probably not have led him to disagree with me

that the complacency of Forsythe’s argument must be resisted.
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The position of the Court in cases involving Article 15

Bentham was concerned that the utopianism of the French Declaration or its

progeny would open the doors to perpetual insurrection and anarchy. Clearly, he

need not have worried. As far as the European Convention system is concerned,

both the Commission and the Court have proved strong allies of government and

order right from the beginning. We have seen above how the Commission created

the doctrine of the margin of appreciation in the First Cyprus Case. The present

section explains how the Court soon followed in the steps of the Commission

concerning the approach to be adopted in cases involving Article 15.

There was no judgment by the Court on the First Cyprus Case for the simple

reason that at the time the United Kingdom had not yet accepted the jurisdiction

of the Court. However, it so happens that the first case to come before the Court,

Lawless v. Ireland, decided on 1 July 1961,86 also concerned Article 15. In this case

the Court had to decide whether the six-month detention of an IRA member or

sympathiser, in a military camp in the Republic of Ireland, without any trial,

violated Article 5. The Irish government had derogated from the Convention in

1957.

The President of the Commission, Sir Humphrey Waldock, explained in his

submissions to the Court:

The concept of the margin of appreciation is that a Government’s discharge of these

responsibilities [maintaining law and order in a time of emergency] is essentially a

delicate problem of appreciating complex factors and of balancing conflicting con-

siderations of the public interest; and that, once the Commission or the Court is

satisfied that the Government’s appreciation is at least on the margin of the powers

conferred by Article 15, then the interest which the public itself has in effective

Government and in the maintenance of order justifies and requires a decision in favour

of the legality of the government’s appreciation.87

The Court did not specifically refer to the margin of appreciation in its

judgment. Nonetheless it unanimously accepted both that there had been a ‘public

emergency threatening the life of the nation’ and that the use of the power of

detention was ‘strictly required by the exigencies of the situation’. Simpson

comments:

The [judgment] could be read as indicating that governments had little to fear from

Strasbourg over the handling of emergencies, more particularly since the claim that

there was at the time, in the Republic of Ireland, an emergency threatening the life of

the nation was utterly ludicrous; [it] reflected a determination to back the authorities,

come what may, as over Cyprus in the earlier case.88

As far as Simpson is concerned, the doctrine, though not specifically mentioned,

allowed the Court ‘to cover the decision with a cloak of legality’.89 It soon became

the ‘common staple of judicial rulings on matters involving Article 15’.90 Its first
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full articulation in an Article 15 case occurred in Ireland v. United Kingdom,

decided on 18 January 1978.91 There the Court said:

[I]t falls in the first place to each Contracting State, with its responsibility for ‘the life

of [its] nation’, to determine whether that life is threatened by a ‘public emergency’

and, if so, how far it is necessary to go in attempting to overcome the emergency. By

the reasons of their direct and continuous contact with the pressing need of

the moment, the national authorities are in principle in a better position than the

international judge to decide both on the presence of such an emergency and on the

nature and scope of the derogations necessary to avert it. In this matter article 15

paragraph 1 leaves the authorities a wide margin of appreciation. Nevertheless, the

States do not enjoy an unlimited power in this respect . . . the domestic margin of

appreciation is thus accompanied by a European supervision.92

Satisfied that there existed in Northern Ireland at the relevant time a public

emergency threatening the life of the nation, the Court found no violation of

Article 5 or Article 6 in this case. (However, it found the United Kingdom guilty

of having violated the non-derogable Article 3 of the Convention through its

recourse to the following five interrogation techniques leading to disorientation

and sensory deprivation: wall-standing; hooding; subjection to noise; sleep

deprivation; denial of food and drink.)

The doctrine was again applied on 26 May 1993 in the Brannigan and McBride

case, where the Court found that the executive detention of the two applicants

under the United Kingdom Prevention of Terrorism (Temporary Provisions) Act

1984, which had lasted for more than four and six days respectively, did not

violate the Convention. This judgment was a particular disappointment for civil

liberties lawyers for it came after a verdict of violation in what appeared similar

circumstances. In the Brogan and Others case, decided on 29 November 1988,93

the Court had found that administrative detentions lasting between four and

seven days violated Article 5 of the Convention, even though it had specifically

recognized that the investigation of terrorist offences presented the British autho-

rities with special problems. However, legally, there was a significant difference

between the two cases. The ‘Brogan detentions’ had taken place at a time when the

United Kingdom had withdrawn its derogation notice. The United Kingdom

reintroduced a derogation a few months after the Brogan verdict. The applicants

in Brannigan tried to argue that the derogation was an attempt by the Govern-

ment to circumvent its obligations under the Convention. The Court was not

persuaded. It accepted the defence of the Government to the effect that, until the

1988 Brogan verdict, it had thought that executive detention under the Prevention

of Terrorism Act did not violate the Convention.

The granting to states of a wide margin of appreciation in respect of Article

15 has meant that the Court has refrained in practice from undertaking a

factually close and theoretically strict analysis of the situation. This, however,

would have been the only way it could confidently and persuasively assert (1)
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that an emergency situation does indeed exist and (2) that the derogating

measures adopted by the respondent state (namely, the United Kingdom and

Ireland)94 are strictly required – and, ideally, open the prospect of seeing

democracy and Convention rights shortly restored.

Historically one can understand that the Commission and the Court may have

been reluctant to supervise closely Western powers – especially those of the stature

of the United Kingdom and especially when the Strasbourg controlling institu-

tions were still in their infancy. At the same time, it remains the case that the

human rights rationale would have demanded that the Court insist on exercising

very strict control in a case where the system of the Convention is, as it were,

under attack. Instead of this, the Court has confirmed time and time again that

Article 15 is an area where states enjoy a wide margin of appreciation. This

approach is difficult, if not impossible, to justify from a human rights perspective.

Not surprisingly it has been repeatedly criticized by commentators who cherish

the idea of human rights.95 Interestingly, however, the position of the Court could

also be said to be thoroughly predictable. From a ‘realist’ perspective, it makes

perfect sense, explaining why other commentators have accepted it.96

Aksoy: Both a realist and a supranational decision

With the exception of Lawless v. Ireland, the early case law on Article 15 had seen

the United Kingdom in the position of defendant. In recent years, the Court’s case

law on Article 15 consists of four judgments against Turkey.97 Here again the

decisions of the Court are directly based on an application of the doctrine of the

margin of appreciation. The Court has repeatedly accepted, with hardly any

discussion, that there exists a ‘public emergency threatening the life of the nation’

in south-east Turkey, a region where Kurdish terrorists operate. However the

Court has decided that such an emergency does not justify executive detentions

which are inordinately long (fourteen days,98 twenty-three and sixteen days,99 and

eleven days100) or take place in another part of the country.101

The first Turkish case that involved an Article 15 claim is Aksoy. It was lodged

by the applicant on 20 May 1993 and decided by the Court on 26 November 1996.

On 16 April 1994 Mr Aksoy was shot and killed (leaving his father to continue the

case). The facts were in dispute. The applicant alleged that during a detention

which had lasted sixteen days in the winter of 1992, he had been stripped naked

and subjected to ‘Palestinian hanging’ – hands tied behind the back and strung up

by the arms – during which he had been electrocuted on his genitals. The

treatment, he said, had left his upper limbs paralysed. The applicant’s side further

reported that he had received death threats directly connected to his application at

Strasbourg, which were carried out in April 1994. In reply to these claims, the

Government recognized that Mr Aksoy had been in detention for fourteen days

without access to a judge. But it argued that this kind of detention was necessary

for pursuing the fight against PKK terrorists in south-east Turkey, which its
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annual derogation under Article 15 made legal under the Convention. It denied

that torture had occurred. It said the applicant’s death resulted from a settling of

scores between quarrelling PKK factions.

The Commission went on a fact-finding mission. It established that the

applicant had been medically diagnosed with bilateral radial paralysis on his

release in December 1992. This condition was consistent with ‘Palestinian hang-

ing’. Given that Mr Aksoy had not been suffering from a disability prior to his

arrest and that the Government was not offering an alternative explanation for his

injuries, first the Commission and then the Court found that torture had

occurred in violation of Article 3. In Article 15 cases against the United Kingdom,

Amnesty International had repeatedly observed that executive detention pro-

duced circumstances which could easily lead to breaches of Article 3. What was

the Court going to say in respect of the detention of Mr Aksoy? Would it be

contrary to Article 5, thus invalidating the derogation under Article 15, once

Turkey was the defendant state?

The Court followed the broad lines of its earlier decisions. It granted Turkey a

wide margin of appreciation in the matter. It dealt in a single paragraph with the

issue of the existence of a public emergency threatening the life of the nation. It

considered ‘in the light of all the material before it, that the particular extent and

impact of PKK terrorist activity in South-East Turkey had undoubtedly created, in

the region concerned, [such a situation]’.102 (Incidentally this phrasing proves

Judge De Meyer and Simpson right: given that the Court accepts that the

emergency does in fact exist, the doctrine of the margin of appreciation is super-

fluous to its reasoning. It may be that the doctrine is nevertheless used by the

Court as a pretext for not explaining on what evidence it relies to form its

judgment on the actual existence of the threat. If so, the excuse does not hold:

granting the state a margin of appreciation should not, in principle, exempt the

Court from examining the details of the situation.) As for the measures required

in the circumstances, the Court found the period of – at least – fourteen days

‘exceptionally long’.103 It observed that ‘the Government have not adduced any

detailed reasons before the Court as to why the fight against terrorism in South-

East Turkey rendered judicial intervention impracticable’. The Court found a

violation of Article 5, paragraph 3 of the Convention.

One heaves a sigh of relief at the verdict of violation. But the judgment is not

unproblematic. First it raises the question of whether the Court applies unspoken

double standards. The readiness by the Court to question the necessity of exclud-

ing the judiciary from the detention process must be approved. However the

finding in this case leaves open the question of why the issue was not addressed by

the Court in the previous cases against the United Kingdom. Judge Wald had

observed in his dissenting opinion in Brannigan:

[T]here is no evidence that the operation of the courts in either Northern Ireland or

Great Britain has been restricted by ‘the war or public emergency’ in Northern
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Ireland. It is the United Kingdom which wishes to restrict the operation of the courts

by being unwilling to allow arrested persons to be brought before a judge as

prescribed by Article 5 para. 3 of the Convention . . . In my opinion the Government

has not convincingly shown, in a situation where the courts operate normally, why an

arrested person cannot be treated in accordance with [this provision].104

The principle of access to the judiciary is important in all countries. Why, then,

was the Court more lenient towards the United Kingdom than towards Turkey?

There are different ways of answering this question. On the one hand, it can be

pointed out that the detention in Brannigan had been under seven days and had not

given rise to allegations of torture. On the other hand, it could be retorted that the

Court was perhaps too easily swayed by the generally good reputation of the United

Kingdom which enjoys a supposedly firm democratic legacy.105 One should not

forget that the United Kingdom has been found in violation of Article 3 in other

cases (including most notably Ireland v United Kingdom, decided on 18 January

1978). Gross miscarriages of justice (in cases not brought at Strasbourg) have also

shown that the state is able to dispense with individual human rights in a wholly

illegitimate way. It is wrong for the European Court to trust a government blindly,

even one as powerful and with as good a reputation as the British one.

Interestingly, even the generally progressive Judge Martens voted with the

majority in Brannigan, although ‘only after considerable hesitations’.106 The

Dutch judge was not happy that the Court, to grant the United Kingdom a wide

margin of appreciation, merely referred to its fifteen-year-old precedent in Ireland

v United Kingdom. Martens observed that the 1978 decision ‘was, presumably,

influenced by the view that the majority of the then member States of the Council

of Europe might be assumed to be societies which . . . had been democracies for a

long time’.107 He made it clear that continuing to grant a wide margin of

appreciation was problematic after newcomers from eastern and central Europe

had joined the Strasbourg ‘club’ – thus endorsing a perhaps too facile conception

of western Europe having achieved adequate standards and eastern Europe having

to be in the position of the pupil.108

In short, it cannot be ruled out that realist factors, including either awareness

of differences in power between states or misplaced faith in the credentials of

‘long-lived’ democracies, may have led the Court, perhaps unconsciously, to be

more lenient towards the United Kingdom than towards Turkey. In this respect, it

can be noted that the regression, observed in recent UK cases, of an ‘earlier, more

expansive interpretation of Article 13 in the Turkish cases’ is puzzling.109 This

particular case law concerns the obligation for the state to conduct a thorough

and effective investigation and prosecution in cases of suspected violations of the

right to life. From a supranational perspective, this development cannot but raise

cause for concern.110

A second problematic aspect of the judgment is the victory of Turkey on two

points. The Government had made a preliminary objection with regard to the
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admissibility of the complaint, arguing that the applicant had failed to exhaust

domestic remedies. Mr Aksoy had gone ‘directly’ to Strasbourg without pursuing

the case through domestic criminal, civil or administrative proceedings. He

justified this move by saying that, although formally part of the Turkish legal

system, such proceedings were in practice illusory given that ‘torture and the

denial of effective remedies were carried out as a matter of administrative

practice’.111 The Court accepted that ‘special circumstances . . . absolved the

applicant from his obligation to exhaust domestic remedies’, but found it unne-

cessary to examine the claim about the existence of an administrative practice.112

The Court’s persistent reticence in assessing the existence of an administrative

practice is to the advantage of Turkey. The Turkish government may lose parti-

cular cases, such as Aksoy, but its future position before the Court is formally

intact. The finding of an administrative practice would have enabled subsequent

applicants immediately to benefit from the implications of the situation which

would have been established. In the absence of such a finding, applicants who go

directly to Strasbourg must produce evidence which demonstrates to the Court

why national remedies were illusory in their particular circumstances.

Turkey must also have been relieved by the finding of the Court concerning

Article 25, about the obligation for states not to hinder the right of individual

petition. I have mentioned that the applicant died during the Strasbourg proceed-

ings; he was shot dead. His father argued that the killing was at the hands of the

Turkish authorities, the culmination of their threats following his son’s application

to Strasbourg. The applicant was not the first Kurd to report such intimidation to

the Court. Invariably in such cases the Turkish Government denies being the

author of these threats. The matter is generally left undecided by the Court for

lack of evidence: no violation is found because no violation can be established.

Typically it is when serious violations are alleged that facts are in dispute between

the parties; hence they cannot be established with certainty; hence it is difficult to

establish a violation of the Convention. In a sense, the more serious a violation is,

the more likely it is that the government will escape judicial condemnation.113

Perhaps this conclusion is not ironic from a realist perspective.

The Court did not deem Aksoy sufficiently important or difficult to transfer it

to a Grand Chamber. The verdicts of violation (in respect of Articles 3, 5 para. 3

and 13) were reached by eight votes to one. Only the Turkish judge dissented, on

the ground that the case should have been declared inadmissible for failure to

exhaust national remedies. In his dissenting opinion, Judge Gölcüklü stated with

slight irritation: ‘Despite the existence of [national] remedies . . . the applicant . . .

only complained to the Commission via London’.114 These two words seem to

point to an illegitimate interference in national issues. Of course such interference

constitutes, from one perspective, the whole point of human rights. The support

of lawyers in the United Kingdom and the development of the London-based

Kurdish Human Rights Project have been directly instrumental in enabling

applicants such as Mr Aksoy to put their claims to Strasbourg.115 Having said
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this, the loss of sovereignty which Strasbourg entails can be hard for national

states and their representatives to bear; they may therefore be inclined to reason

along ‘realist’ statist lines.116

In conclusion, is Aksoy primarily a statist (and thus realist) or a supranational

decision? The doctrine of the margin of appreciation in respect of Article 15

points to a realist reasoning, but the Court nonetheless asserted its supervisory

role as it applied the doctrine and found Turkey in breach of Article 5 paragraph

3, pointing to an application of supranational principles. But this analysis needs

to be taken further. The last point must be assessed in the light of the verdicts on

non-violation in previous Article 15 cases involving the United Kingdom. Did the

Court take these latter decisions because it did not have the strength or because it

did not feel it appropriate to decide against a state which is significant in Europe?

If so, is its readiness to decide against Turkey not tainted by realist motives rather

than being the expression of a ‘pure’ supranationalism? Supranational and statist

considerations intermingle further in the case. Although Turkey was found in

breach of Articles 3 and 13 (‘supranationalism’), the Court did not find a

violation of Article 25 (‘realism’). And while the preliminary objection of the

defendant state was rejected by the Court – the irritation of the Turkish judge that

the applicant addressed Strasbourg ‘via London’ obviously cutting no ice with his

colleagues (‘supranationalism’) – the Court nonetheless left the claim of the

applicant that an administrative practice exists unexamined (‘realism’). These

mixed results indicate that Aksoy is primarily neither a realist/statist nor a

supranational decision. It is both at the same time. This conclusion can probably

be applied to most cases.

No realism without idealism, and vice versa

Idealism is generally opposed to realism; utopia to reality. However, these are

trends, and they rarely exist in an undiluted form. Moreover, which label is

warranted often depends on the perspective which is adopted. Let me take an

example. I have presented Bentham in this chapter as a ‘realist’, a classification

which I based on his legal positivism and rejection of natural law. Interestingly,

what struck E. H. Carr about Bentham was precisely his lack of realism, namely,

the utilitarian ‘belief in the sufficiency of reason to promote right conduct’ and

‘the infallibility of public opinion’.117 For Carr, Bentham had replaced the natural

law of the previous centuries with his own natural law: one which regarded the

happiness of the greatest number as the absolute ethical standard.118

A second example is provided by Carr himself. Carr is widely considered to

have been at the origin of the development, especially in the United States, of IR

realism. It would be a mistake, however, to take him for a realist and nothing else:

Carr specifically said that he did not wish to be ‘a consistent and thorough-going

realist’. He considered that consistent realism excluded ‘four things which appear

to be essential ingredients of all effective political thinking: a finite goal, an
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emotional appeal, a right of moral judgment and a ground for action’.119

A realism which was not nourished by idealism was of no interest to Carr. To

quote him: ‘Every realist, whatever his profession, is ultimately compelled to

believe not only that there is something which man ought to think and do, but

that there is something which he can think and do, and that his thought and

action are neither mechanical nor meaningless . . . [A]ny sound political thought

must be based on elements of both utopia and reality.’120

This is no doubt a conclusion which Joseph Carens would also be ready to

reach. Carens is best known for having defended the idealistic view that states

should open their borders so as to lift immigration control, which he regards

as immoral from a humanistic perspective.121 In a subsequent article entitled

‘Realistic and Idealistic Approaches to Migration’,122 however, Carens argued that

‘[w]e have to act responsibly and effectively in the world in which we actually live.

[This is because] it is as idle to reflect upon how we ought to act in different

circumstances or in a different world as it would be to speculate about the

morality of angels or aliens from another planet.’123 In his observation that an

approach capable of acting as a guide to action is likely to pay attention to factors

at play in the real world, such as the principle of national sovereignty, Carens the

idealist was leaning towards realism.124 In fact, he saw idealism and realism as

ideal types, with actual discussions of ethics normally including elements of

both.125 This conclusion, made with the ethics of migration in mind, can be

extended to the whole ethical field, including that of human rights.

Benhebba: The statism of the French judge versus the idealism of
other judges

There are areas where we can expect human rights law to feel particularly strongly

the tension between realism and idealism. One is the politically sensitive area of

national security, public emergency and terrorism, which involves the case law on

Article 15;126 another has to do with the immigration field.127 I have examined

in detail elsewhere what I call the ‘quasi-national’ case law.128 There the tension

manifests itself in the insistence by the state apparatus on relying on a statist

definition of membership, while the human rights idea could be expected to wish

to focus on the human being as such and thus to dispense with the concept of

the national altogether. Not wholly surprisingly therefore this is an area where the

statist and idealist perspectives of individual judges within the Court emerge

particularly clearly.

By the term ‘quasi-nationals’, I refer to ‘second-generation immigrants’ who

have not acquired the nationality of their host state. The Court has dealt with a

number of cases where quasi-nationals were expelled, following criminal convic-

tion, from the state (most often France) in which they had spent most of their life.

The applicants alleged that their deportation violated Article 8, which protects

private and family life. Some won, some lost. Benhebba v. France of 10 July 2003
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andMokrani v. France of 15 July 2003 are two recent decisions.129 In the latter case

the Court unanimously decided that the deportation of the applicant involved a

violation of the Convention, but in the former case the Court adopted by five votes

to two a verdict of non-violation, thus reversing what had been its most recent

decision on the matter, namely, Ezzouhdi v. France.130 The unanimous verdict of

violation reached on 13 February 2001 in Ezzouhdi had itself put an end to the series

of violation decisions that the Court had reached since 1996. In turn, this series of

decisions had followed a wave of verdicts of violation in the early 1990s.

The separate opinions in Benhebba, though very short, deserve attention. In

this case, Judge Costa voted with the majority for non-violation. Such a vote

appears incongruous given that in Baghli v. France, decided on 30 November

1999,131 the French judge had voted against the majority who had found no

violation. There he had said (with Judge Tulkens):

Mr Baghli is a second-generation immigrant, virtually a French national, the vast

majority of whose family, social, occupational and cultural ties were in France . . .

[T]hat consideration ought under ordinary circumstances to incite the host country

to treat Mr Baghli in the same way as it would treat nationals.132

In his concurring opinion in Benhebba, Costa made it clear that he remained

opposed to the principle of ‘double sanction’, so called because the second-

generation immigrant receives first the sanction of criminal punishment and

then, additionally, the sanction of administrative expulsion. Costa even called

on the French legislature to change French law. And yet, he decided to vote with

the majority that the Convention had not been violated. He gave two reasons for

this: judicial discipline, presumably within the Strasbourg system, and consistency

with the defendant state’s case law on the expulsion of aliens.133 The first reason

demonstrates attachment to the judicial system, an apparatus which is directly

linked to the state; the second implicitly identifies the state as a central actor

which must be respected. Judge Costa can be said to be statist in his inclination.

By contrast Judges Cabral Barreto and Kūris seemed to follow a line of reason-

ing directly opposed to a statist logic when they justified their vote against the

majority in Benhebba by reference to the fact that the applicant was a quasi-

national. Legal logic has it that either one is a national of a particular state, or one

is not.134 It does not question how one becomes a national but instead takes

nationality rules as a given rather than as a social construction which amounts to

a myth. The reference to ‘quasi-national’ defies this logic and suggests awareness

that national classification can justify, on seemingly natural grounds, unjustifiable

discrimination between human beings.

Three comments about these separate opinions come to mind. First, this

chapter has often talked of ‘the state’ or ‘the Court’ as if it were possible to

personify these institutions. It is important to stress that these institutions are

composed of people who hold a variety of views and who do not necessarily

agree with each other. Second, it is worth repeating that realism and idealism are
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in tension and thus present in various degrees in ethical perspectives. Individuals

will favour one or the other, not always in the same measure. In turn, it is virtually

impossible for an observer to detect the variety of individual resolutions of the

tension between idealism and realism at work in the midst of institutions. Third,

while one suspects the presence of statist or realist considerations, one does not

necessarily expect them to be as explicitly acknowledged as they were by Judge

Costa in Benhebba. This honesty suggests that Costa is not embarrassed by

realism. This must be because, in the wake of Morgenthau and other classical

realists, he does not hold realism to be immoral, but rather to require a different

morality than the one generally advocated by civil society. In his view, then,

realism would have a positive role to play in human rights law.

In its current composition, the Court includes a number of professors of

international law.135 Added to this, four judges used to represent their govern-

ments before the Court until they joined its benches.136 This explains why it is

sometimes said in the corridors of Strasbourg that raison d’état is well represented

at the Court.137 I have heard the remark meant as a criticism. What I have said

above shows that not all will see it that way.

A Court ready to stand up to the state: The remarkable examples of
McCann and Selmouni

Human rights law is enmeshed in statism and imbued with realism rather than

being strictly above the state and seeking to remain true to an idealist conception.

From the case law not only on Article 15, but also on freedom of expression,

freedom of association, and basically the whole of the Convention, it would be

possible to create the image of a Court that is constantly deferring to the states,

almost to the point of subservience. Such a picture, however, would be partial; it

would miss all the cases where the Court has decided against the state. It is time

for me to make it clear that the Court can be, and has been, hard on states.

Considering what I have said above about the Court having been lenient

towards the United Kingdom, it is fitting for my first example to consist of a

decision against that particular country: McCann and Others v. United Kingdom,

decided on 27 September 1995.138 The case was brought by the relatives of three

suspected IRA terrorists who had been killed by members of the Special Air

Service (SAS) in Gibraltar. The four soldiers who shot the two men and one

woman had been told that the Provisional IRAwas planning a ‘spectacular’ attack

in Gibraltar, which would probably involve a car bomb to be detonated by remote

control – it was not known when. The three suspects were identified and were all

followed by soldiers when they crossed the border from Spain, one by car, the

other two on foot. The behaviour they adopted near the car of the first suspect

suddenly appeared highly suspicious to the soldiers who, thinking the terrorists

were about to detonate the bomb, shot them. An inspection of the car revealed it

contained no bomb, although a bomb was later found in Spain in another car
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which had been hired by them. The Court exonerated the soldiers: given what

they had been told and honestly believed, their action was understandable.139

However, the Court questioned why the three suspects had not been arrested at

the border immediately on their arrival in Gibraltar, considering that the security

services had identified them and had their names, aliases and photographs.

Moreover, the conduct of the terrorist operation had been represented to the

soldiers by the authorities in terms of certainty rather than speculation and

hypothesis, thus rendering the use of force almost unavoidable. For the majority

of the Court, force had not been ‘no more than absolutely necessary in defence of

[persons] from unlawful violence’ as required by Article 2.

This was the very first time a violation of Article 2 was found by the Court. That

this happened in a case where a government was fighting terrorism is also sig-

nificant. The fact that the judgment was adopted by ten votes to nine and that the

Commission had not found a violation shows how controversial the issues were.

This is of secondary importance for our present purpose. What stands out is that a

verdict of violationwas reached against the United Kingdom, in respect of Article 2,

in a case that involved terrorism. This is a resounding example of a case which goes

against the state. The judgment so much infuriated the British Government that it

threatened to withdraw from the Convention system, a threat that was widely

publicised in the British media of the time but of course not executed.140

The second case I want to discuss is Selmouni v. France, decided by the new

Court on 28 July 1999,141 less than one year after its coming into existence. The

applicant, of Moroccan origin, had been arrested by the French police in connec-

tion with the investigation of heroin trafficking from the Netherlands. He alleged

that he was systematically beaten and raped in police custody. Medical record

made at the time of his release pointed to injuries to his head, left eye (the vision

of which the applicant eventually lost), face, torso and legs, for which the

defendant state could not provide a plausible explanation. The applicant sub-

mitted to the Court that ‘it was well known that such police practices existed [in

France], and that they required preparation, training and deliberate intent’.

According to him, ‘the severity and cruelty of the suffering inflicted on him

justified classifying the acts as torture within the meaning of Article 3 of the

Convention’.142 Although rape was not proved, the Court accepted that ‘all

the [other] injuries recorded in the various medical certificates . . . establish the

existence of physical and . . . mental pain or suffering’.143 The acts by the

authorities had been ‘heinous and humiliating’.144 They were to be regarded as

‘acts of torture for the purposes of Article 3 of the Convention’.145

This momentous judgment was adopted, by a Grand Chamber, and unan-

imously. It signalled a ‘sea change’ in the attitude of the Court towards violations

of Article 3.146 Until then the only country which had been found guilty of torture

had been Turkey. Even in as compelling a case as Ireland v. United Kingdom, the

Court had refrained from accepting a finding of torture, deciding instead that the

treatment inflicted on the internees breached the Convention because it was
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‘merely’ inhuman and degrading. The stigma of having been found guilty of

torture now attached to a country as prominent as France. The Government had

tried to object that the case should be declared inadmissible on the grounds of

failure to exhaust national remedies, given that the case against the policemen

involved was still going through the French process, albeit slowly, at the time of

the Strasbourg proceedings. This line of defence was of no avail. The Court

obviously wanted to make a point, irrespective of the raison d’état which would

have dictated avoiding ‘the damage that such a case has to the reputation and

public trust in the public officials concerned’.147

Idealists could express disappointment at the Court’s refusal in McCann to

grant the applicants compensation ‘having regard to the fact that the three

terrorist suspects who were killed had been intending to plant a bomb in

Gibraltar’,148 as if this made the loss of their life less unacceptable. They could

also take issue with a case law on Article 3 which is not always as forceful as

Selmouni seems to promise. Even so the two cases prove that the Court is well able

to rise above realist considerations. They are only illustrations of a much wider

trend. If I do not document further how the Court continually finds against the

state, it is because I think the point is not difficult to grasp. To some extent,

Forsythe is right: the very existence of the Court encroaches, by its nature, on the

power of states which would otherwise decide, in more or less absolute sover-

eignty, how to conduct their affairs in their own best interests, irrespective of

universal moral standards.

If I were asked whether the Court finds, overall, for or against the state, I would

not know what my answer should be. The Court does both. Does it do each in

equal measure? I have no idea. My lengthy discussion of Aksoy, but also the lack of

compensation in McCann and the presence of separate opinions which point in

different directions in Benhebba indicate that it may well be impossible to

quantify such matters.149 What is important, I think, is to realize that the Court

does not, and indeed could not, sustain a position which would be completely

above realist considerations, at the same time that it succeeds in rising above

precisely such considerations.

The image of the sandbag comes to mind.150 A sandbag does not ensure perfect

protection against flooding, but nonetheless holds back the bulk of the water, at

least if the tide is not too strong. In the same way, the Convention of course does

not provide ‘ideal’ rights. Within the realism in which it is inscribed, it none-

theless allows for major shows of arbitrariness to be kept at bay, at least if the

current towards the abolition of the rights it provides is not too strong.151 In

short, it offers ‘relative protection’.

Conclusion

Do we have real or imaginary rights under the Convention? One suspects that

Bentham would have responded that the rights of the Convention are real only to
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the extent that they have been enshrined in positive law. He would no doubt have

thought that we delude ourselves if we believe the rights of the Convention to be

the expression of natural, self-evident rights. The construction of the Convention,

containing justiciable rights inscribed within a system where complaints are heard

in a very legalistic way, may vindicate this view.

One point on which Bentham was wrong was to fear that a document such as

the French Declaration would lead to ‘perpetual insurrection’. However, this may

well be because he was correct to deny that rights could be above the state. The

doctrine of the margin of appreciation and the possibility of derogating from the

Convention under Article 15 both indicate that statist considerations assume a

position of choice under the Convention. Indeed, some commentators would

argue that human rights law does not make it possible for the authority of the

state to be sufficiently questioned.

This would come as no surprise to IR realists. Those among them who think

that the state should not abandon its own interests in favour of a universal

morality may even welcome such a conclusion. Others would simply point out

that state interests and power play a role which must be acknowledged rather than

ignored in international affairs, including human rights international law. The

Strasbourg case law offers ample evidence in support of this argument, as has

been illustrated in this chapter.

Realism, however, should not be examined on its own. It is more useful to

consider how realism and idealism, statism and supranationalism, are in tension

with each other. Indeed, in the case law, the Court can be seen both to concur

with and to stand up to the state. In conclusion, the Convention offers neither

‘real’ nor ‘imaginary’ rights, but what could be referred to as the relative protec-

tion of the sandbag.
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Law 529–68. See also Syméon Karagiannis, ‘Le territoire d’application de la Conven-

tion européenne des droits de l’homme. Vaetera et nova’ (2005) 61 Revue trimestrielle

des droits de l’homme 33–120.

79 David Forsythe, Human Rights in International Relations (Cambridge: Cambridge

University Press, 2000).

80 Ibid., at 233; see also 57.

81 Ibid., at 13.

82 In a paraphrase of Dunne and Schmidt, ‘Realism’, at 159.

83 Philip Allott, Eunomia: New Order for a New World (Oxford: Oxford University

Press, 2001), at 287–8.

84 This is what Alexander Orakhelashvili does when he quotes exactly this passage of

Allott’s book in the conclusion of his enlightening study of the Al-Adsani and

Bankovic judgments: Orakhelashvili, ‘Restrictive Interpretation’, at 567. Bankovic v.

Belgium and Others (Application 52207/00), decision of 12 December 2001, con-

cerned the application by relatives of the victims of the NATO bombing of the RTS

broadcasting centre in Belgrade during the Kosovo conflict. This military action has

been considered by many experts as illegal under international law. The applicants at

Strasbourg argued that NATO states party to the Convention had violated the

Convention, including Article 2. The Court, sitting in a Grand Chamber, declared

Realist light 63



the application inadmissible, reasoning that the applicants had not been under the

jurisdiction of the defendant states. It remains to be seen whether this decision,

which has proved highly controversial, will be followed in other cases involving

military action outside the territory of the Council of Europe, including, of course,

in Iraq. For a wide-ranging and unusually frank analysis which insists on the absence

of neutrality in Bankovic, see Karagiannis, ‘Le territoire d’application’, esp. at 103–20.

85 Pierre-Henri Imbert, ‘L’utilisation des droits de l’homme dans les relations inter-
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4

The Convention in a utilitarian light

[Utilitarianism remains] open to the very serious objection that, because it is

solely concerned with consequences in terms of the production of beneficence, it

obliterates some important elements in our moral and political vocabulary,

namely equality, justice and rights. (Barry)

Bentham’s critique of the French Declaration was not primarily utilitarian in

inspiration. As we have seen in the previous chapter, ‘Anarchical Fallacies’

denounced three aspects of the Declaration: its meaninglessness, the risk of

insurrection it allegedly generated, and the emptiness of its promises. A text

directly derived from utilitarianism (rather than merely compatible with it) would

have been chiefly concerned firstly with opposing an absolutist reasoning and

secondly with stressing the need to pursue the general interest. Why this is so will

become clear below.

I cannot think of a classical text which presents a utilitarian critique of human

rights. By contrast, the literature is replete with critiques of utilitarianism which

lament its antagonism to the idea of individual human rights, as in the statement

at the head of this chapter.1 In response, utilitarians often defend their political

philosophy by saying that they are not opposed to rights, to which their detractors

reply that they (the utilitarians) can never truly believe in rights. This debate,

which is directly relevant to this part of the human rights credo which asserts that

human rights are ‘fundamental’ and ‘inalienable’,2 provides the starting-point of

this chapter.

Human rights orthodoxy and utilitarianism are commonly regarded as incom-

patible with each other. The European Convention system, presumably a child of

human rights orthodoxy, is nonetheless replete with utilitarian considerations.

This chapter shows that major Strasbourg jurisprudential concepts, such as

proportionality and positive obligations, can only be understood by reference to

a logic which is at least consequentialist and perhaps even utilitarian in its

inspiration.

The previous chapter concluded that the Convention system offers, like a

sandbag, relative protection. It did so after having demonstrated that state inter-

ests are an important consideration of human rights law. The present chapter
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expands on this idea of relative rights, but links it to the political inappropriate-

ness, and indeed impossibility, of giving the individual absolute rights. It takes

issue with the idea that there exists or should exist a core of human rights. Most

importantly it argues that an absolutist reasoning is not necessarily superior.

To affirm or not to affirm rights: Utilitarianism and its
liberal detractors

Utilitarianism is the ethical philosophy which posits that an action must be

morally judged by reference to the well-being (utility) it produces. It holds that

the good act is the one that maximizes happiness. It is thus a consequentialist

philosophy, i.e. one which judges actions – and omissions – by reference to their

consequences.

One of its hallmarks is that it never holds a priori that ‘there are some goods so

precious that they should not be sacrificed for any amount of some other good’.3

Trade-offs are always possible under utilitarianism.

According to its liberal detractors,4 utilitarianism leads inexorably to unaccep-

table solutions because it justifies or even demands acts which are obviously

immoral. This type of argument is typically supported by examples of sacrifices

of the individual to the collective interest, such as: the killing of one healthy

person in order to provide healthy organs to a number of people in need of them;

the imprisonment of one innocent person who is publicly recognized as the

culprit to facilitate a return to peace and order in a riot-torn situation;5 the

subjection to torture of a terrorist in order to defeat terrorist plans and save lives.6

Significantly, these examples are invariably produced by thinkers who oppose

utilitarianism. Self-declared utilitarians rarely accept them. They point out that

the hypothetical scenarios are unlikely to present themselves in reality in the

clear-cut form abstractly imagined by utilitarianism’s detractors:7 to take the last

example, for the police to know everything, including that this person has the

necessary information, except for the last crucial piece – where the bomb is – is

not a very convincing scenario. They also commonly observe that the crude

sacrifice of the individual would, in time, lead to a substantial decrease in

general happiness because of the sense of insecurity it would foster across the

population.8

The ever-present possibility of sacrificing one good to another good has been

presented as the central embarrassment of utilitarianism.9 I fail to detect this

embarrassment. It is nonetheless clear that utilitarianism and rights-based liberal-

ism seem to work at cross-purposes. Utilitarianism is concerned with pursuing

the collective interest, this kind of liberalism with pursuing the interest of the

individual. Utilitarianism must logically neglect principled respect for individual

rights when their application can be expected to run counter to the maximization

of happiness; the foundation of rights-based liberalism is the protection of these

very rights, irrespective of the consequences for the public good. In terms of
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method, utilitarianism is deductive and context-oriented; liberalism, in this

variant, inductive and abstract-oriented.

In this scheme, one would probably expect human rights orthodoxy to be on

the side of anti-utilitarian liberalism. Things are more complex than that, how-

ever. The next two sections introduce the idea that trade-offs are extremely

common in the Convention system.

The balance of interests in the Convention and the proportionality
test applied by the Court

The Convention was drafted in the wake of the Second World War with the aim of

reasserting the importance of the individual against the state and/or against

society.10 Even so, it repeatedly calls for balancing acts to be performed between

the interests of the individual and the interests of ‘the community’ – to use an

alternative, and by now favourite term.11 Except for Article 3 on the prohibition

of torture and inhuman and degrading treatment, the trade-offs of utilitarian

logic are not shunned in the Convention.

This is particularly striking in respect of Articles 8 to 11 of the Convention

which provide in their second paragraphs for restrictions to the rights enunciated

in the first paragraphs, respectively related to privacy and family life, and to

freedom of religion, of expression and of association. These restrictions, based on

the public interest, are expressed in various terms, including ‘public safety’, ‘public

order’, ‘protection of health and morals’ and also ‘the protection of the rights and

freedoms of others’. That Convention rights are limited by the general interest is

also clear in respect of Article 5, which seeks to regulate when the state can deprive

an individual of his or her liberty. Even a provision as important as Article 2

provides that life can sometimes be taken by the state for a superior interest,

immediately indicating a trade-off. Admittedly the bar for this particular trade-

off is placed at a high level since only ‘the use of [lethal] force which is no more

than absolutely necessary’ is permitted under Article 2.

When the Court weighs various interests, it normally refers to ‘proportion-

ality’, a doctrine which originates from nineteenth-century German law and

which was first mentioned by the Commission in 1960.12 The doctrine insists

that a reasonable relationship must exist between a particular objective to be

achieved and the means used to achieve that objective.13 It can be used to test a

measure in respect of its a) legitimacy, b) suitability, c) necessity and d) propor-

tionality in the narrow sense. In other words it asks whether the measure a)

pursues a legitimate aim, b) contributes to fulfilling the aim it purports to serve,

c) represents the least restrictive way of achieving this aim, and d) achieves a

means/end fit such that, overall, the ends do justify the means.14 Proportionality

has been shown to pervade the whole of the Court’s case law.15
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The margin of appreciation and the proportionality test: Dudgeon
versus James and Others

The proportionality test is intended to assist the Court in deciding whether, on

balance, a particular restriction of a right is justified, given that the rights

provided by the Convention are rarely meant to be absolute, with most explicitly

subject to limitations and exceptions. The previous chapter has noted that the

Court is ready to grant the state a margin of appreciation as to what local

situations require. The wider this margin, the more likely it is that the propor-

tionality test will be found to be satisfied (with the applicant failing to convince

the Court that the state acted disproportionately).16 Conversely, the narrower the

margin, the more exacting the proportionality test will be (with this time the state

finding it difficult to convince the Court that it has acted in a proportionate

manner). James and Others on the one hand and Dudgeon on the other respec-

tively illustrate these two trends.

To take them in reverse order, in Dudgeon v. United Kingdom, decided on 22

October 1981,17 the applicant complained that he was liable to criminal prosecu-

tion on account of his homosexuality under the law in force in Northern Ireland,

in violation of Article 8 of the Convention guaranteeing privacy. The Court

accepted that:

There can be no denial that some degree of regulation of male homosexual conduct,

as indeed of other forms of sexual conduct, by means of the criminal law can be

justified as ‘necessary in a democratic society’.18

It specifically granted a margin of appreciation to the state.19 However, it observed

that:

The present case concerns a most intimate aspect of private life. Accordingly, there

must exist particularly serious reasons before interferences on the part of the public

authorities can be legitimate for the purposes of paragraph 2 of Article 8.20

It continued:

As compared with the era when that legislation was enacted, there is now a better

understanding, and in consequence an increased tolerance, of homosexual behaviour

to the extent that in the great majority of the member States of the Council of Europe

it is no longer considered to be necessary or appropriate to treat homosexual

practices of the kind now in question as in themselves a matter to which the sanctions

of the criminal law should apply . . . It cannot be maintained that . . . there is a

‘pressing social need’ to make such acts criminal offences, there being no sufficient

justification provided by the risk of harm to vulnerable sections of society requiring

protection or by the effects on the public. On the issue of proportionality, the Court

considers that such justifications as there are for retaining the law in force una-

mended are outweighed by the detrimental effects which the very existence of the
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legislative provisions in question can have on the life of a person of homosexual

orientation like the applicant.21

The Court found a breach of Article 8 (by nine votes to one).

James and Others v. United Kingdom, decided on 21 January 1986,22 concerned

the estate of the Duke of Westminster’s family (known as the Grosvenor Estate) in

the highly desirable area of Belgravia and Mayfair in Central London. The

Leasehold Reform Act 1967 had made it possible in England and Wales, under

certain circumstances, for tenants to acquire the properties in which they had held

a long-term interest. The applicants, trustees of the Grosvenor Estate, complained

that the resulting compulsory transfer of some of their properties contravened,

inter alia, Article 1 of Protocol 1. On the legitimacy of the aim of the contested

legislation, the Court ruled:

. . . the notion of ‘public interest’ is necessarily extensive. In particular . . . the decision

to enact laws expropriating property will commonly involve consideration of poli-

tical, economic and social issues on which opinion within a democratic society may

reasonably differ widely. The Court, finding it natural that the margin of appreciation

available to the legislature in implementing social and economic policies should be a

wide one, will respect the legislature’s judgment as to what is ‘in the public interest’

unless that judgment be manifestly without reasonable foundation23 . . . The appli-

cants . . . disputed the existence of any problem justifying the legislation . . . The

Government conceded that the convictions on which the 1967 Act was based were by

no means universally shared . . . [T]he justice or injustice of the leasehold system and

the respective ‘moral entitlements’ of tenants and landlords are matters of judgment

on which there is clearly room for legitimate conflict of opinions. The Court . . .

agrees with the Commission’s conclusion: the United Kingdom Parliament’s belief in

the existence of a social injustice was not such as could be characterised as manifestly

unreasonable.24

The Court’s assessment of the means chosen to achieve the aim of the legislation

was also favourable to the state. To the applicants who argued that the Act failed

to consider their own situation, namely a contractual relationship with well-off,

middle-class tenants who hardly needed special protection, the Court answered:

Expropriation legislation of wide sweep, in particular if it implements a programme

of social and economic reform, is hardly capable of doing justice in the diverse

circumstances of the very large number of different individuals concerned.25

The utilitarian ring of the formulation could not be clearer: some individuals may

lose for the benefit of the greatest number.

As Lord Mackay of Clashfern has noted, Article 1 of Protocol 1 is one area (in

his view far too isolated) where the Court has generally struck the balance

between the individual and society in favour of the latter, as testified by the rare

occasions where the Court has found a state in violation of Article 1 of Protocol 1.26

This could be explained by the not-so-fundamental character of the right of
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property amongst the other human rights protected by the Convention sys-

tem.27 However, another noticeable area where the wide margin of apprecia-

tion granted to the state makes it difficult for the Court to conclude that a

violation has occurred is Article 15 of the Convention about derogation in

times of emergency, examined in the previous chapter.28 It is difficult to argue

that derogation from the Convention is not liable to affect rights, such as

liberty, which are considered fundamental. Trade-offs between individual rights

and public or community interests are rife in the Convention system.

‘Rights as Trumps’: The absolutism of Dworkin

The last two sections have established that utilitarian considerations are far from

being absent from the Convention system. The question arises: are they at least

sometimes absent? The present section identifies what a non-utilitarian logic

would require by reference to Ronald Dworkin’s rights-as-trumps argument.

Dworkin’s argument is informed by the philosophy of Immanuel Kant, who held

that individuals should have autonomy to determine their own ends.29 Free choice

is central to the Kantian philosophy, premised upon ‘the separateness and the

individuality of human beings rather than on their part in an aggregate or collec-

tive’.30 Following Kant, Ronald Dworkin does not associate human dignity with any

particular conception of the common good. He defends the view that a liberal

theory of justice should take no position as to what constitutes a good life. This

leads Dworkin to be primarily interested in procedural rather than in substantive

principles. He demands that individuals be treated fairly, that their dignity as

human agents capable of deciding their own ends be protected. Accordingly the

state must treat its individual citizens with ‘equal respect and concern’, while

remaining neutral as to competing visions of what the good entails.

Dworkin holds that individual rights (which allow the process of democracy to

take place) must trump substantive notions of the good. He opens his essay

‘Rights as Trumps’ with the following words:

Rights are best understood as trumps over some background justification for political

decisions that states a goal for the community as a whole. If someone has a right to

publish pornography, this means that it is for some reason wrong for officials to act in

violation of that right, even if they (correctly) believe that the community as a whole

would be better off if they did.31

The ‘correctly’ which is in parentheses is of crucial importance to Dworkin’s

thinking. Dworkin is not saying that, in a conflict between individual right and

collective good, the right must be paramount when the vision of what is good for

the community is mistaken, or at least possibly mistaken. In his view, the right is

paramount in such a conflict, full stop. That the right may well run counter to the

benefit of the community is irrelevant; the communal interest must give way,

whatever the consequences. To repeat, Dworkin’s view is that ‘if someone has a
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right to something then it is wrong for the government to deny it to him even

though it would be in the general interest to do so’.32

This does not mean that Dworkin rejects utilitarian logic altogether. He

suggests that not all the things we call rights are or should act as trumps, i.e.

deserve to be called rights in his understanding of the term. Dworkin says that he

is ‘anxious to show how rights fit into different packages’ and that he wants to see

‘which rights should be accepted as trumps over utility’, presumably distinguish-

ing these from others which should not.33 He specifically accepts that ‘an informal

kind of utilitarianism . . . has supplied, for example, the working justification of

most of the constraints on our liberty through law that we accept as proper’.34 He

does not object to this form of utilitarianism.

Nonetheless, for him, a right, correctly understood, is a trump that does not

allow any trade-off with the general interest. As James Griffin observes, if A

trumps B, it means that ‘any amount of A, no matter how small, is more valuable

than any amount of B, no matter how large’.35 In Dworkin’s words:

We need rights, as a distinct element in political theory, . . . when some decision that

injures some people nevertheless finds prima-facie support in the claim that it will

make the community as a whole better off on some plausible account of where the

community’s general welfare lies . . . [T]he most natural source of any objection we

might have to such a decision is that . . . [it] pays insufficient attention to its impact on

the minority . . . We want to say that the decision is wrong, in spite of its apparent merit,

because it does not take the damage it causes to some into account in the right way and

therefore does not treat these people as equals entitled to the same concern as others.36

Instead of ‘in spite of its apparent merit’, someone more inclined towards

utilitarian logic might have written: ‘in spite of its evident merit’. For Dworkin,

however, the evident merit would only be apparent since the kind of liberalism he

puts forward is based on the idea that no quantity of benefit resulting from the

violation of a trumping right is ever capable of justifying the violation. In his view,

the violation of a trumping right can never be allowed.37 By contrast, a utilitarian

for whom no trade-off is excluded once and for all can judge as evident the merit

of a violation of even a fundamental right.

Dworkin asserts the trumping power of rights. A right is a trump when a

calculation as to what could supersede its respect is ruled out.38 With such a right

there is no weighing of interests to be done, no proportionality test to be applied,

no balance between competing interests to be struck. Does the Convention

provide for any trumping rights?

Article 3 lays down a negative absolute obligation:
Selmouni’s reiteration

The most obvious contender for this status is Article 3 on torture and inhuman

and degrading treatment. That Article 3 lays down an absolute prohibition is
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often the very first thing which is said about it in commentaries on the Conven-

tion.39 This claim is in line with the affirmations of the Court since its inception.

Thus, in Selmouni v. France,40 already discussed in the previous chapter, the Court

expectedly reiterated that:

Article 3 enshrines one of the most fundamental values of democratic societies. Even

in the most difficult circumstances, such as the fight against terrorism and organised

crime, the Convention prohibits in absolute terms torture and inhuman or degrading

treatment or punishment. Unlike most of the substantive clauses of the Convention

and of Protocols Nos. 1 and 4, Article 3 makes no provision for exceptions and no

derogation from it is permissible under Article 15 }2 even in the event of a public

emergency threatening the life of the nation.41

It follows from the fact that Article 3 is said to lay down an absolute negative

obligation that, in response to an allegation of torture, the Court can only discuss

whether the act complained of a) has happened and b) amounts to torture.

The substantive issues discussed in Selmouni conform to this pattern.42 On the

one hand, the Court found no violation of Article 3 in respect of the alleged rape

because rape had not been proven to have taken place. On the other hand, the

Court was satisfied that the violence (blows, threats and humiliating actions)

which had been inflicted on the applicant by the police with the aim of extorting a

confession from him ‘must be regarded as acts of torture for the purposes of

Article 3 of the Convention’.43

One will recall that, twenty years before, in Ireland v. United Kingdom,44 the

Court had said that the acts of sensory deprivation complained of did not amount

to torture. This assessment was bitterly criticized, including by Amnesty Interna-

tional.45 In Selmouni, the Court found a violation of Article 3 after having

observed that ‘certain acts which were classified in the past as “inhuman and

degrading treatment” as opposed to “torture” could be classified differently in

future [having regard to] the increasingly high standard being required in the area

of the protection of human rights and fundamental liberties’.46 The reference to

the idea of classification indicates that the matter at issue concerned the very

nature of the acts complained of. Why this is important will become clear when

we discuss, below, other cases (Pretty and Soering) which also concern Article 3,

but where the Court departed from what could be called a negative-obligation

reasoning.

Relative or absolute protection under Article 8? The Court’s majority
versus Judge De Meyer in Z v. Finland

For the moment, let us remain with our search for places where utilitarian logic

might be absent from the Convention. Apart from Article 3, one might think of

Article 8, given the firmness of the control which the Court announced – in

Dudgeon – would apply to the protection of the privacy of the most intimate
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aspects of personality. But this would be wrong: a close reading of the judgment

indicates that the Court never intended the privacy of even these aspects to be

absolute.

Dudgeon only said that particularly serious reasons would need to be present

for interferences with the most intimate aspects of private life to be legitimate for

the purposes of paragraph 2 of Article 8.47 Granted, the Court did not find such

reasons to be present in the case; nonetheless it did not rule out, once and for all, a

weighting exercise in respect of intimate matters. In fact the Court did balance

competing interests in this case; it found that the supposed general interest in

prosecuting private homosexual acts between consenting adults did not weigh

much at all. It is because of this that the Court ruled for the applicant. The Court’s

finding of violation was not based on the reasoning that – say – the essence of

Article 8 had been touched. Such a reasoning would have been in line with the

Dworkinian articulation of ‘rights as trumps’. Instead, the Court remained on

utilitarian ground.

The Court confirmed the relative character of its protection in this area in its

subsequent case law, notably Z v. Finland, decided on 25 February 1997.48 This

case is interesting to review because there one judge (De Meyer) adopted, by

contrast to the majority, an absolutist position. In other words, it illustrates how

the Court verges towards utilitarianism, but by doing so generates dissent from

one of its judges who thinks the Court should make a trump of the right to

privacy – without, however, either side using these terms.

Z v. Finland was brought by a Finnish national whose husband X (of African

origin)49 was the object of criminal proceedings in Finland for rapes which could

amount to manslaughter if X had known he was HIV positive at the time of the

assaults. The authorities therefore wanted to establish when X had known he was

HIV positive. To do this, they wanted to establish when his wife Z had known she

was HIV positive. Z refused to disclose this information. The authorities ordered

her doctors to give evidence in court about her medical history – which the

doctors did reluctantly. Z’s medical records were seized and included in X’s

investigation file. X was eventually convicted of five counts of attempted man-

slaughter. In its judgment, the Finnish Court of Appeal released Z’s name even

though it was legally possible to keep it confidential. It ordered Z’s medical data to

be kept confidential for ten years – instead of the thirty Z requested.

There had obviously been an interference with Z’s rights under Article 8 of the

Convention. Had it been ‘necessary in a democratic society’? The Court said:

. . . the protection of personal data, not least medical data, is of fundamental

importance to a person’s enjoyment of his or her right to respect for private and

family life . . . It is crucial not only to respect the sense of privacy of a patient but also

to preserve his or her confidence in the medical profession and in the health services

in general . . . The disclosure of [HIV status] may dramatically affect [an individual’s]

private and family life, as well as social and employment situation, by exposing him
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or her to opprobrium and the risk of ostracism. For this reason it may also discourage

persons from seeking diagnosis or treatment and thus undermine any preventive

efforts by the community to contain the pandemic . . . The interests in protecting the

confidentiality of such information will therefore weigh heavily in the balance in

determining whether such interference was proportionate to the legitimate aim

pursued. Such interference cannot be compatible with Article 8 of the Convention

unless it is justified by an overriding requirement in the public interest.50

As in Dudgeon, the Court refused to rule out a balancing act between the interest

of the individual (which is, however, as the Court recognized, also the interest of

the community) and the interest (or, rather, another interest) of the community.

The Court ‘accept[ed] that the interests of a patient and the community as a

whole in protecting the confidentiality of medical data may be outweighed by the

interest in investigation and prosecution of crime and in the publicity of court

proceedings’.51 It did not think it would be fitting for it to substitute its view for

those of the national authorities52 and thus

recognise[d] that a margin of appreciation should be left to the competent national

authorities in striking a fair balance between the interest of publicity of court

proceedings, on the one hand, and the interests of a party or a third person in

maintaining the confidentiality of such data, on the other hand.53

On the facts of the case, the Court had no difficulty finding that the order to

maintain the medical data confidential for only ten years and the publication of

the applicant’s identity in the Court of Appeal’s judgment constituted dispropor-

tionate interferences with Article 8. This finding was reached unanimously.54

Eight of the nine judges were also of the opinion that the orders for medical

advisors to give evidence and the seizure of the applicant’s medical records and

inclusion in the investigation file corresponded to an ‘overriding’ requirement

and satisfied the proportionality test.55 Judge De Meyer, however, strongly dis-

agreed.

The Belgian judge stated in his dissenting opinion:

In my opinion, whatever the requirements of criminal proceedings may be, consid-

erations of that order do not justify disclosing confidential information arising out of

the doctor/patient relationship or the documents related to it.56

As had become his habit, he once again proceeded to castigate the Court for

referring to the margin of appreciation. He urged it to recant the relativism it

implied and argued:

where human rights are concerned, there is no room for a margin of appreciation

which would enable the States to decide what is acceptable and what is not. On that

subject the boundary not to be overstepped must be as clear and precise as possible.57

In effect what De Meyer called for was an absolute (and well-delimited) prohibi-

tion. He aligned himself with a trump-as-rights logic; antithesis of the balancing
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utilitarian logic, which the Court, by contrast, implicitly followed. It is worth

spelling out further how these two logics differ.

Consequentialism versus absolutism, and the law of double effect

Absolutism is a categorical (or deontological) theory: it considers certain kinds of

acts to be intrinsically wrong.58 Holding that some things have intrinsic (non-

consequential) value,59 it requires that some acts be avoided at all costs.60 By

contrast, a consequentialist (or teleological) theory evaluates the morality of an

action by reference to its consequences. It does not ask, ‘Is this wrong?’ but, ‘Is

this causing wrong?’ For consequentialism (including utilitarianism),61 nothing

has intrinsic value.

Is bringing about someone’s death deliberately the same as bringing it about

through the unintended but predictable result of one’s actions? For consequenti-

alism, yes. Absolutism, however, which forbids ‘doing certain things to people,

rather than bringing about certain results’,62 does not think so. It distinguishes

between deliberate and indirect killing without, however, necessarily condoning

the latter.

Catholic moral theology has developed the law of double effect precisely to

make it possible to say that all that is not specifically forbidden should not be

considered allowed. Acts have double effect when they have a good intended effect

and a bad unintended effect. They are allowed under the law of double effect ‘only

if the bad effect is unintended, not disproportionate to the intended good effect,

and unavoidable if the good effect is to be achieved’.63 The law of double effect is

thus a corrective to the categorism of absolutism: it makes it possible for the

negative consequences of an act which is not prohibited as such to be taken into

account to reach the conclusion that it is, after all, prohibited.

The law of double effect makes no sense under utilitarianism, for two reasons.

Firstly utilitarianism does not recognize a category of acts that are, as such,

forbidden. Secondly utilitarianism finds the distinction, upon which the law of

double effect rests, between intended and unintended effects neither useful nor

convincing.64 Utilitarianism considers an act to be wrong because of the adverse

consequences it produces, full stop.

The recognition of positive obligations by the Court: Utilitarian logic
or application of the law of double effect?

The development of human rights law is commonly talked of in terms of three

generations and of a progressive recognition of positive obligations. This section

argues that these terms must be understood by reference to the prominence of an

absolutist logic which allows (implicit) applications of the law of double effect.

The three generations of human rights would consist of, respectively, civil and

political rights, economic and social rights, and collective or solidarity rights.65
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Considering the philosophical basis of the human rights orthodoxy,66 it is hardly

surprising that the so-called first generation imposes on the state duties which are

regarded as embodying negative obligations, of refraining from violating the

enunciated political and civil rights. The second generation has long been con-

troversial, not least because economic and social rights undoubtedly require for

their respect positive action on the part of the state – to provide education, health

services, etc. Some have argued that these rights could not possibly be human

rights.67 This view is rarely found in the literature today.68 Even though economic

and social rights are not given the same attention in practice as political and civil

rights, the leitmotif has now become that human rights are ‘indivisible, inter-

dependent and interrelated’.69

It has also become widely accepted that the state is not able to respect even the

first generation of human rights simply by doing nothing. To avoid torture, for

example, the state must do something, starting with the training of its police

force. I would personally go so far as to say that human rights cannot ever consist

of purely negative obligations. Many theorists, if pushed, would probably agree

with me. Despite this, the distinction between negative and positive obligations

continues to occupy a central place in human rights debates. This is not surpris-

ing, given the Kantian premises of much human rights theory.

With regard to the Strasbourg system, the dominant view is that the drafters of

the Convention originally laid down negative obligations but that the Court

progressively found that the Convention also embodied positive obligations.70

This development is generally praised for having ensured an effective rather than

illusory protection by the Convention system. What is important for the present

discussion is that the recognition of the existence of positive obligations happens

late, as it were peripherally, by contrast to the obvious (and in this sense original)

existence of negative obligations, which are taken to represent the norm.71 Many

commentators have traced the development of positive obligations in the case

law of the Court.72 The exercise has not been carried out in respect of negative

obligations presumably because, as a constant (though in my view non-existent)

category, they do not appear to require elaboration.

The Court first referred to ‘positive obligations’ in Marckx v. Belgium, decided

on 13 June 1979.73 The applicants in this case were a single mother (a journalist

by profession) and her ‘illegitimate’ child. Under the Belgian law then in force, the

first applicant had had to adopt the second applicant to become her legal mother.

She was prevented from disposing of her property in favour of her child to the

extent she would have been able to do if the child had been ‘legitimate’. The

applicants complained of a number of violations, especially of Article 8, both

taken alone and together with Article 14 of the Convention. They mostly won.

In its judgment, the Court endorsed the distinction between negative and

positive obligations, qualifying the former with the term ‘primarily’ and thus

signalling that it considered the latter to be secondary:
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By proclaiming in paragraph 1 the right to respect for family life, Article 8 signifies

firstly that the State cannot interfere with the exercise of the right otherwise than in

accordance with the strict conditions set out in paragraph 2. As the Court [has

already had occasion to state previously], the object of the Article is essentially that

of protecting the individual against arbitrary interference by the public authorities . . .

Nevertheless it does not merely compel the State to abstain from such interference: in

addition to this primarily negative undertaking, there may be positive obligations

inherent in an effective ‘respect’ for family life.74

The Court continued:

This means, amongst other things, that when the State determines in its domestic

legal system the regime applicable to certain family ties such as those between an

unmarried mother and her child, it must act in a manner calculated to allow those

concerned to lead a normal life. As envisaged by Article 8, respect for family life

implies, in particular, in the Court’s view, the existence in domestic law of legal

safeguards that render possible as from the moment of birth the child’s integration in

his family. In this connection, the State has a choice of means, but a law that fails to

satisfy this requirement violates [the Convention].75

In effect, what the Court is asking the state to do is to weigh – calculate, says the

Court – the implications of the legislative course it chooses to adopt. Once this

step towards measuring as opposed to ‘simply’ avoiding a clear prohibition is

taken, one leaves the supposedly black-and-white area of respect versus violation

to enter a grey area of relative respect/violation.76 There are choices to be made –

rather than absolute prohibitions to be followed.77 A weighing exercise is called

for. Something akin to proportionality is in sight.

At first sight the injunction given by the Court to the state to weigh is at odds

with an absolutist position, given that absolutist injunctions are expected to be of

a refrain kind. The ever-growing positive obligations recognized by the Court –

not just in relation to Article 8, but in relation to all sectors of the Convention78 –

could seem to have utilitarian overtones.79 However, it could also be seen as the

practical pendant at Strasbourg to the absolutist theory of the law of double effect.

To repeat: this law has it that a double effect action is permitted ‘only if the bad

effect is unintended, not disproportionate to the intended good effect, and

unavoidable if the good effect is to be achieved’.80 This definition fits the pro-

portionality test operated by the Court rather well. The measure adopted by the

authority and contested by the applicant could be the action with double effect.

Its intended good effect would consist of the results it is expected to yield in terms

of the legitimate aim for which it was adopted; its unintended bad effect would

consist of the interference with a Convention right. In what can be seen as

amounting to an application of the law of double effect, the Court will accept

the measure if its bad effect is not disproportionate and is unavoidable, i.e., in the

language of the Court, if it is ‘necessary in a democratic society’.
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To sum up this section, the implicit acceptance of the central place of negative

obligations in the Convention is directly in line with an absolutist view of human

rights, which one expects would lay down absolute prohibitions as to what the

state cannot do. By contrast, positive obligations inevitably require the states, and

the Court that controls them, to weigh the consequences of their action. In turn,

the balancing exercise inevitably rules out absolutism and entails some kind of

relativism. This does not necessarily mean, however, that the consequentialism of

positive obligations must be regarded as incompatible with absolutism, given the

law of double effect.

Absolutism: Possibly utilitarian up to the point of transgression

Nothing prevents absolutists from being utilitarians as long as this does not lead

them to transgress an absolute prohibition. In Thomas Nagel’s useful formula-

tion, absolutism ‘operates as a limitation on utilitarian reasoning, not as a

substitute for it’.81 Thus, an ‘absolutist can be expected to try to maximize good

and minimize evil, so long as this does not require him to transgress an absolute

prohibition like that against murder’.82 Phrasing it in simple words, an absolutist

can be a utilitarian up to the point of transgression. For an example, we can turn

to Dworkin, who despite being the author of the rights-as-trumps argument,

readily admits – without finding this problematic – that most legal restrictions on

liberty are justified by ‘an informal kind of utilitarianism’.83

Lest some readers should wonder why I am examining these theoretical subtle-

ties, let me reassure them that the exercise is useful. An understanding of the

concepts of negative obligation, positive obligation and law of double effect makes

it possible to identify inconsistencies in the Court’s reasoning, as I do in the next

section in relation to Pretty. Most importantly, it lays the ground for assessing the

moral value of absolutism (and thus the human rights orthodoxy) and conse-

quentialism. To anticipate, my own position is that absolutism refuses to take on

board the demands of particular situations and is thus open to lead to morally

dubious decisions, without even feeling bound to ponder the consequences of its

edicts.

Pretty: A mixture of absolutist and consequentialist logics

Absolutism and consequentialism follow different logics. This section illustrates

how the two can become inadvertently intermingled through an analysis of Pretty

v. United Kingdom, decided on 29 April 2002.84 The case concerned assisted

suicide. One might have thought that the Court would have been reluctant to

abandon a Kantian perspective on a life-and-death matter. A close, theoretically

informed, analysis of the judgment nonetheless shows that it did.

Mrs Pretty was a 43-year-old woman who was suffering from a degenerative

and incurable illness. She was paralysed to such an extent that she could no longer
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commit suicide alone. She wanted her husband of twenty-five years to help her to

die, sparing her the suffering and indignity of the final stages of the disease. The

Director of Public Prosecutions refused to grant her husband immunity from

prosecution if he assisted her in committing suicide in contravention of domestic

law. Mrs Pretty argued before the Court that this decision infringed her rights

under Articles 2, 3, 8, 9 and 14 of the Convention. The Court unanimously found

no violation of the Convention. For the purpose of this discussion, I shall pay

attention to the reasoning of the Court in respect of Articles 3, 8 and 2.

The applicant had argued that ‘there was no room under Article 3 of the

Convention for striking a balance between her right to be protected from degrad-

ing treatment and any competing interest of the community, as the right was an

absolute one’.85 But even if the Court were not to accept this, the applicant argued

that ‘the balance struck was disproportionate as English law imposed a blanket

ban on assisting suicide regardless of the individual circumstances of the case’.86

Amongst these, the applicant mentioned ‘that her intellect and capacity to make

decisions were unimpaired by the disease, that she was neither vulnerable nor in

need of protection, that her imminent death could not be avoided, that if the

disease ran its course she would endure terrible suffering and indignity and that

no one else was affected by her wish for her husband to assist her save for him and

their family who were wholly supportive of her decision’.87

The contested measure was the refusal by the authorities to give an under-

taking that they would not prosecute Mrs Pretty’s husband.88 Was Mrs Pretty

asking the Government to act or to refrain from acting? At first sight one could

say that the applicant was asking the authorities to refrain from doing something,

namely, to refrain from prosecuting her husband and thus interfering with the

course chosen by her and him. As Mrs and Mr Pretty were asking to be left alone,

this could look as if they were claiming a negative obligation under the Conven-

tion. It cannot be so, however, for a prosecution would not have inflicted, as such,

the inhuman and degrading treatment complained of by the applicants. It was the

consequence of the attitude adopted by the Government, rather than what it did

(or, indeed, did not do), which was likely to produce the treatment which the

applicant claimed was prohibited under Article 3: the refusal to give the under-

taking could cause Mr Pretty not to assist his wife in the taking of her life, thus

condemning her to a distressing death. If in contravention of Article 3, the action

(or rather omission) by the Government was certainly not in contravention of the

negative obligation it contains.89 Within a logic which asserts that obligations are

either of the negative or the positive kind, the failure to give the undertaking, if in

violation of Article 3, had to be in contravention of an implied positive obligation.

The Court noted that it was ‘beyond dispute that the respondent Government

[had] not, themselves [sic], inflicted any ill-treatment on the applicant’.90 It thus

proceeded to classify, rightly in terms of the logic it followed, the undertaking by

the authorities not to prosecute as a potentially positive obligation.91 Having

done this, it laconically concluded:
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[The applicant’s request] would require that the State sanction actions intended

to terminate life, an obligation that cannot be derived from Article 3 of the

Convention.92

This statement constituted a response which would have been more appropriate

to a claim that the Government was violating a negative obligation.

In human rights law, negative obligations are the only ones which can be said to

be absolute.93 An absolute prohibition operates on a strictly binary mode: it is

either respected or it is not – there is no grey area. In the context of the Convention,

either the state has refrained from doing what is prohibited or it has done it – there

is no proportionality test to be applied. By contrast, positive obligations are not as

clear-cut as negative obligations. It is difficult to define their boundaries and they

are not absolute.94 Proportionality tests are necessary to their application because

they appear in shades of grey rather than in black and white.

In its laconic statement the Court spoke of ‘sanction’ rather than ‘lack of

interference’ and of an obligation being ‘derived from’ rather than ‘found in’

Article 3. Nonetheless there is no sense of any measuring or probing. The reason-

ing is more suited to the discussion of a negative obligation. In respect of the

latter, there is only one way to find no violation of the Convention when the state

has acted in a way that seems to be contrary to the negative obligation laid down

in the Convention: it is to consider that, in fact, the action of the state is not

covered by the negative obligation.

It would have been more in tune with a discussion of the domain of a positive

obligation under Article 3 for the Court to rule that the British Government had

acted within its margin of appreciation when it had considered that, all things

considered, the criminalization of assisting suicide contributed to ensure that

individuals would die in a way that was not inhuman and degrading – if only

because non-criminalization could be expected negatively to affect vulnerable

people who would be pushed towards suicide. Presumably, however, the Court

was not ready to follow the logic of weighing the pros and cons of various possible

measures which must be associated with positive obligations. It preferred to adopt

a black-and-white, on-or-off, within-or-outside-Article-3 reasoning in line with

clear religious injunctions which condemn suicide – an approach better suited to

the discussion of negative obligations.

I suspect that the main reason why Mrs Pretty lost her case is that her request

contravened Christian ideas of respect for the sanctity of life. I suspect that a

subsidiary reason, utilitarian in character, also motivated the judges. Not surpris-

ingly, the Court does not mention this utilitarian motivation in its reasoning

about Article 3, which is normally presented as being absolute. However, it let it

appear in its reasoning about Article 8, on privacy, which everyone agrees is not

absolute in character.

Turning to Mrs Pretty’s claim under Article 8, the Court said that it was ‘not

ready to exclude that [the applicant’s prevention by law from exercising her choice
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to avoid an undignified death constitutes] an interference with her right to respect

for private life’.95 In other words, there may be an interference.96 Paragraph 2 of

the Article thus applies. One of the grounds under which a government can

legitimately interfere with the rights that Article 8 provides is ‘the protection of

the rights and freedoms of others’. The Court reasoned:

[T]he Court finds . . . that States are entitled to regulate through the operation of the

general criminal law activities that are detrimental to the life and safety of other

individuals . . . The law in issue . . . was designed to safeguard life by protecting the

weak and vulnerable and especially those who are not in a condition to take informed

decisions against acts intended to end life or to assist in ending life. Doubtless the

condition of terminally ill individuals will vary. But many will be vulnerable and it is

the vulnerability of the class which provides the rationale for the law in question. It is

primarily for States to assess the risk and the likely incidence of abuse if the general

prohibition on assisted suicides were relaxed or if exceptions were to be created. Clear

risks of abuse do exist, notwithstanding arguments as to the possibility of safeguards

and protective procedures.97

For the Court, there had been no violation of Article 8 as the interference in this

case could be justified as ‘necessary in a democratic society’. The right of Mrs

Pretty had be set aside for the sake of other individuals, more vulnerable – and

more numerous – than her.

In Pretty, the utilitarian trade-off explicitly took place in respect of Article 8. It

does not seem to intrude on the reasoning of the Court in respect of Article 3, at

least if this reasoning can be taken at face value. In the part of the judgment which

deals with Article 3, the Court departs from any utilitarian consideration by

stating that no positive obligation arises under Article 3 which would require

the Government to act in the way requested by the applicant. As for the claim of

Mrs Pretty under Article 2, the Court simply notes that it ‘is not persuaded that

“the right to life” guaranteed in Article 2 can be interpreted as involving a

negative aspect’98 – and that is the end of the matter (dealt with in a – so to

speak – on-off Kantian manner).

Formally, these different strands of reasoning are separate from each other. But

they may not be as compartmentalized as their legal formulation suggests. Had

the Court reached a different conclusion on Article 3, its reasoning on Article 2

would also have been different. This would not have been legally difficult, as what

a particular provision contains and does not contain is open to interpretation.

The Court could then have ruled on Article 8 by saying that the Government,

through its absolute ban on assisted suicide, had failed to act proportionately.

I personally would have preferred this solution, but this is not my present point.99

What I wish to suggest is that the various reasons which led the judges to reject

Mrs Pretty’s claim may be more combined in their minds and hearts than their

judicial presentation indicates. It has been remarked that ‘the force of both the

absolutist and the utilitarian types of reasoning can be felt very strongly’.100
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A utilitarian trade-off may well have influenced the Court’s reasoning on Article 3,

although it was more convenient – because legally more acceptable – for it not to

be mentioned at that particular point in the judgment.

Soering: Going beyond the absolute obligation contained in Article 3

The received wisdom is that Article 3 lays down a negative obligation which is

absolute. This did not prevent the Court from speaking of a positive obligation in

Pretty. The attendant verdict of non-violation was not based on the fact that

Article 3 only entailed a negative obligation, a conclusion which would have

directly contradicted the leading judgment of Soering v. United Kingdom, adopted

on 7 July 1989.101 In Soering, the Court did not use the vocabulary of positive

obligations. Nonetheless, its reasoning in terms of the consequences of the action

of the defendant state signalled a move away from the ground of Article 3’s

negative obligation. One part of the doctrine heavily criticized this departure,

while another acclaimed it for opening the field in a most useful way. This section

reviews the decision. The next one explains in what sense its underlying reasoning

could appear threatening to human rights orthodoxy.

Let us start with the facts of the case. At eighteen, Mr Soering had killed the

parents of his girlfriend who, in an episode of folie à deux, had convinced him that

this double murder was the only chance for them to survive as a couple. The

crime had taken place in Virginia, USA. When Mr Soering, a German national,

found himself in the United Kingdom, the US authorities requested his extradi-

tion. He argued at Strasbourg that he risked being condemned to death in

Virginia and thus being subjected to the ‘death-row phenomenon’ in contra-

vention of Article 3 of the Convention. By six votes to five, the Commission did

not find a breach of this provision. The Court, however, found that a decision by

the United Kingdom to extradite the applicant to the United States would entail a

violation of Article 3.

The applicant had implicitly based his claim on a negative-obligation founda-

tion by arguing that Article 3

embodies an . . . obligation not to put a person in a position where he will or may suffer

[inhuman or degrading] treatment or punishment at the hands of other States.102

In a response entirely suitable to the negative-obligation logic, the British Gov-

ernment had observed that

it would be straining the language of Article 3 intolerably to hold that by surrendering a

fugitive criminal the extraditing State has ‘subjected’ him to any treatment or punish-

ment that he will receive following conviction and sentence in the receiving State.103

The reasoning adopted by the Court followed the logic neither of the applicant

nor of the state. It consisted in a straightforward (if implicit) application of the

law of double effect:
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[N]o right not to be extradited is as such protected by the Convention. Nevertheless,

in so far as a measure of extradition has consequences adversely affecting the enjoy-

ment of a Convention right, it may, assuming that the consequences are not too

remote, attract the obligations of a Contracting State under the relevant Convention

guarantee.104

To the consternation of many a commentator,105 the Court seemed to move away

from absolutism and to embrace the relativism of consequentialism when it

declared:

What amounts to ‘inhuman or degrading treatment or punishment’depends on all the

circumstances of the case . . . Furthermore, inherent in the whole of the Convention is

a search for a fair balance between the demands of the general interest of the community

and the requirements of the protection of the individual’s fundamental rights.106

The Court went on to discuss a number of factors which had to be taken into

consideration, namely, the average length of detention prior to execution in

Virginia, the conditions on death row, the applicant’s age and mental state and

the fact that he could be extradited for trial in the Federal Republic of Germany.

In the opinion of the Court, all things considered, extradition to the US of Mr

Soering would have been in breach of Article 3. The verdict of the eighteen judges

of the plenary Court was unanimous.

Judge De Meyer appended a concurring opinion. He objected mainly to the

failure by the Court to find a violation, under Article 2, of Mr Soering’s right to

life. He incidentally remarked that the appreciation by the Court of all the

circumstances of the case ‘[left] too much room for unacceptable infringements

of the fundamental rights of persons whose extradition is sought’. These two

points are in line with his tendency to consider that human rights lay down

absolute obligations, already noted above in relation to Z v. Finland.

It would assuredly have been possible for the judgment to be phrased in absolute

terms. The Court only needed to follow the lead of the United Nations Convention

against Torture, which provides in its Article 3: ‘no State party shall . . . extradite a

personwhere there are substantial grounds for believing that he would be in danger

of being subjected to torture’. The Court could have extended the terms of this

absolute negative obligation to inhuman and degrading treatment.

I shall not be amongst those who deplore the explicit relativity of the Court’s

reasoning. My own view is that things are always relative, whether we like it or

not, whether we recognize it or not. Surely what is important is that Soering has

allowed amazing results to be reached. Until then it was felt that a state could be

responsible only for actions – sometimes omissions107 – which were directly

within its jurisdiction. Soering changed that: an act which was happening, strictly

speaking, outside the jurisdiction of a state party to the Convention could still be

attributed to that state if the state could be shown to have been instrumental in

allowing the infringement to take place. The case law adopted in the wake of
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Soering has not uncommonly offered refugees, asylum seekers and other non-

nationals who would have been at risk of torture if deported, a protection super-

ior to that provided by the 1951 UN Convention on the Refugee (which is not to

deny that the case law also contains disappointing decisions).108

It is not surprising, however, that Soering attracted the ire of a substantive

number of commentators. The deployment of explicitly relativist language on the

‘sacred’ terrain of Article 3, recognized as embodying the least controversial of the

absolute obligations which would be incurred by states in human rights law,109

was bound to displease those who favour an absolute reasoning. Moreover, as the

next section argues, unease in the orthodoxy must also have been fuelled by the

fact that the decision undermined, barely perceptibly but ineluctably, the belief in

the existence of a core of human rights.

From negative to positive obligations: The loss of the human
rights core

The Kantian, categorical philosophy on which human rights orthodoxy rests

logically demands for a core of human rights to be identified. This is because it

posits the existence of absolute negative obligations. One obviously needs to know

what these negative obligations are; the boundaries of what is not allowed must be

circumscribed.110 It is therefore not surprising that human rights scholars of what

I call the natural law persuasion repeatedly produce lists, presumably exhaustive

and definitive, of fundamental human rights. These lists are an attempt to define

the human rights core. That they are invariably controversial does not affect the

fact that the existence of a human rights core is taken for granted by those who

compile them.

By contrast to negative obligations, positive obligations are not clear-cut. It is

impossible to draw clear boundaries around them. This is because they derive

from a consequentialist philosophy which does not hold that an action is good or

bad in itself but which assesses the moral status of an action by reference to the

circumstances prevailing at the time. Under such a philosophy, as circumstances

change, so do the demands of morality. Rights can thus be added to or taken away

from any list of rights which exists at a given moment. The idea of a core of rights

dissolves. It suddenly makes sense that Soering, which implicitly relied on a view

of human rights made of positive obligations, would have been widely criticized

in the human rights doctrine. Soering introduces, as it were, a slippery slope while

a firm ground is what the most orthodox of the human rights orthodoxy seeks.

‘It all depends’: From Bentham’s felicific calculus to the
proportionality test of the Court

Something like the proportionality test is necessary to the delineation of positive

obligations. However, the proportionality test, as operated by the Court, follows a
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nebulous logic. This section argues that it is parallel to, and no more satisfactory

than, the ‘felicific calculus’ developed by Bentham.

Starting from the premise that pain and pleasure govern mankind, and aiming

at the happiness of the greatest number, Bentham identified seven circumstances

of pleasure and pain which he thought could be computed – either as units or as

multiples or fractions. These circumstances were the ‘intensity’ of pleasure and

pain, their ‘duration’, ‘certainty’ and ‘propinquity’, as well as their ‘fecundity’,

‘purity’ and ‘extent’. The felicific calculus could be reached through applying the

following formula (summarized by a later scholar):

The unit of intensity is the faintest sensation that can be distinguished to be pleasure

or pain; the unit of duration is a moment of time. Degrees of intensity and duration

are to be counted in whole numbers, as multiples of these units. Certainty and

propinquity are reckoned as fractions whose limit is immediate actual sensation;

from this limit the fractions fall away. In applying the calculus, one begins with the

first distinguishable pleasure or pain which appears to be produced by an act,

multiplies the number of its intensity units by the number of durations units, and

then multiplies this product by the two fractions expressing certainty and proximity.

To bring in fecundity one computes by the preceding method the value of each

pleasure or each pain which appears to be produced after the first one; the resulting

values are to be added to the value previously obtained. To bring in purity one

computes the values of all pains that attend a given series of pleasures, or of pleasures

that attend a given series of pains; these values are to be subtracted from the

preceding sums. That is, pleasure is a positive, pain a negative quantity. Since the

unit of extent is an individual, one completes the computation by multiplying the net

resultant pain or pleasure ascertained as above by the number of individuals affected.

Usually however this last step is more complicated: not all people affected are affected

in the same way. In that case one does not multiply by the number of individuals, but

makes a separate computation for each individual and then strikes the algebraic sum

of the resultants.111

The idea that it is possible to allocate precise, objective numbers to states of

happiness and suffering appears ludicrous today.112 Even the very premise that

pain and pleasure are direct, straightforward opposites no longer appears con-

vincing. Bentham’s faith in the possibility of apprehending the world – including

its happiness and suffering – in objective, neutral, quantifiable terms reveals a

positivism which goes to an extent from which even the most fervent positivists

would probably wish to dissociate themselves today.113

This is not to say that Benthamwas unaware of the difficulties that run through

his felicific calculus. Wesley Mitchell, who summarized the formula of the calculus

quoted above, observed that Bentham knew that intensity of feelings could not be

measured, that increased happiness had different incremental effects depending on

whether one was happy to start with or not, or that attempts to compare feelings of

different men involved an assumption contrary to fact.114 Bentham had written:

88 Who Believes in Human Rights?



‘Tis in vain to talk of adding quantities which after the addition will continue distinct

as they were before, one man’s happiness will never be another man’s happiness: a

gain to one man is no gain to another: you might as well pretend to add 20 apples to

20 pears . . . This addibility of the happiness of different subjects, however when

considered rigorously it may appear fictitious, is a postulatum without the allowance

of which all political reasoning is at a stand.115

Significantly, Mitchell says, neither Bentham nor any of his followers came up

with precise numbers: ‘No man could apply Bentham’s calculus in sober earnest,

because no man could tell how many intensity units were included in any one of

his pleasures – to go no further.’116 Mitchell argued that Bentham did not use the

calculus as an instrument of calculation, but rather as a basis of classification:

[The calculus] pointed out to him what elements should be considered in a given

situation, and among these elements seriatim he was often able to make comparisons

in terms of greater and less.117

Thus, what Bentham tried to achieve was to compare different ‘lots’118 of pleasure

and pain. He was doing so not through precise calculation but by classification

that served to allocate these lots more and less value.

My contention is that this is exactly what happens with the Strasbourg pro-

portionality test. While the Court – explicitly – talks of ‘weighing’ different

interests, it merely considers them and – implicitly – classifies them as either

important or not so important.

The incommensurability – literally, lack of common measure – of the factors

that enter either Bentham’s calculus or the Court’s proportionality test means that

strictly speaking the calculus is not a calculating method. It can only be ‘calcu-

lating’ in broad, approximate terms.119 While this is unavoidable, it is also

problematic. The impossibility of assigning a precise value to any of the consid-

ered elements makes the method highly susceptible to a lack of transparency. In

turn this lack allows the method to be made to yield almost any result without

having to provide a justification in precise terms. Mitchell saw it. He said of

Bentham that: ‘[His] felicific calculus turned out to be a singularly versatile

instrument. Men could make it prove what they liked by choosing certain assump-

tions concerning the relative importance of various imponderable factors.’120

This conclusion can be applied to the Strasbourg case law. In my analysis of the

‘quasi-national’ case law, I have shown that the Court has variously found the

Convention to have or not to have been violated by reference to factual circum-

stances which are admittedly listed but unfortunately not compared in any

systematic manner.121 The Court does not necessarily refer to the same factors

across apparently similar cases.122 When it does, it does not always attribute to a

given factor the weight it seems to have given it in previous cases. The Court never

explains which factor is important and why. It obviously, and regrettably, does not

feel that it needs to explain the way it achieves its balancing exercise – its calculus.
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Instead it lists factual circumstances, and having done so, it concludes without any

further explanation – ‘somewhat abruptly’123 – that either the public or the

applicant’s interest is weightier than the other. The Court’s method is as vague

and unsatisfactory as Bentham’s felicific calculus.

The here and now of the casuistic approach of the Court: Van
Drooghenbroeck’s critique

Few would contest that Bentham’s felicific calculus was simplistic to the point of

being fallacious. Interestingly, the shortcomings of the proportionality test oper-

ated by the Court have not been the subject of a wide and systematic critique.124

By contrast with the controversial theory of the margin of appreciation, propor-

tionality is generally regarded as a neutral or even a good tool. In the midst of

this tacit approval, Van Drooghenbroeck has constructed a well-informed and

persuasive critique.

He argues that the pervasiveness of the recourse to the proportionality so-

called ‘test’ leads the Court to adopt a casuistic (case-by-case) approach, which

prevents it from enunciating a norm that is valid beyond the particular facts of the

case it has just decided. He draws the apparently logical conclusion that the Court

only ever works in the present – its enunciations are neither for the past nor, even

more damagingly, for the future.125 This is because there is and there can be no

norm. Legal certainty is lost.126 The only possible motto is ‘On verra’127 – literally

‘We’ll see’ but equally translatable as ‘It depends’. Against this Van Drooghen-

broeck calls for the identification of fixed reference points. He argues that the

answer to the subjectivism inherent in the proportionality test – as there is no

objective tertium comparationis128 – is for the Court to reaffirm the absolute

character of the non-derogable rights and to protect the substance of every

fundamental right.129

Van Drooghenbroeck calls for the establishment of norms which are meant to

be applied again and again, across cases and, thus, over time. This is clearly

diametrically opposed to Bentham’s position, as ironically expressed in his cri-

tique of the French Declaration of the Rights of the Man and the Citizen:

What . . . was [its drafters’] object in declaring the existence of imprescriptible rights

[?] . . . In us [the French] is the perfection of virtue and wisdom: in all mankind

besides, the extremity of wickedness and folly. Our will shall consequently reign

without control, and for ever: reign now we are living – reign after we are dead. . . .

Future governments will not have honesty enough to be trusted with the determina-

tion of what rights shall be maintained, what abrogated – what laws kept in force,

what repealed.130

Bentham’s ire against French arrogance and imperialism131 went hand-in-hand

with an important theoretical point: laws are never to be enunciated for all time.

From the proponent of the Code, it may be a surprising lesson. Such a lesson,
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however, is directly in line with methodological features of utilitarianism, such as

the constant attention to context and the commitment to deduction rather than

induction. To quote Bentham on these two features:

To know whether it would be more for the advantage of society that this or that right

should be maintained or abolished, the time at which the question about maintaining

or abolishing is proposed, must be given, and the circumstances under which it is

proposed to maintain or abolish it . . .132

If a collection of general propositions [such as is found in the French Declaration]

were capable of being soworded and put together as to be of use, it could only be on the

condition of their being deduced in the way of abridgment from an already formed and

existing assemblage of less general propositions . . . the general and introductory part,

though placed first, must have been constructed last; - though first in the order of

communication, it should have been last in the order of composition.133

By contrast the absolutist-inclined Van Drooghenbroeck is attracted by a priori

starting points. He talks of ‘the constitution of norms that are sufficiently precise

and compelling to be able to claim truly to institute the real while sufficiently

general to be able to be reiterated from one case to the next’.134 Admittedly, Van

Drooghenbroeck concedes that normative changes must occur when the norm

reveals itself to be inadequate, i.e. unable to order the reality it is supposed to

regulate.135 His emphasis, however, is on continuity. Moreover his reasoning is

inductive rather than deductive. These two features inscribe him in a natural law

tradition which takes the counterpoint of Bentham’s teaching and utilitarianism

more generally.

As far as I am concerned, Van Drooghenbroeck’s solution to the legal uncer-

tainty inherent in the casuistic approach of the Court is far too essentialist

(categorical) to be realistic. I do not believe that one can draw the limits of an

essential core of human rights – which is what the absolutist approach requires, as

we have seen. I would argue that the solution to the problem of legal uncertainty

does not lie in a rejection of the utilitarian logic but in striving to achieve more

transparency in the operation of a utilitarian calculus – which is what the

proportionality test is.

Ever-changing context or permanent rules? The practical resolution
of the dilemma

The utilitarian method is deductive and seeks to develop a response which fits the

circumstances of the case but will need to be adapted as soon as new circumstances

arise; the absolutist method is inductive and claims to have discovered a solution

which should resist the assault of time and changed circumstances. Utilitarianism

runs the risk of losing any permanence and coherence; absolutism of being

completely out of touch with reality. The two positions appear theoretically
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irremediably opposed. In practice, however, they are not necessarily far apart

in the results they deliver.

On the one hand utilitarianism cannot afford to take a new look at the world

every day or every minute: it needs to seek a minimum stability, for example,

through laws that provide, until they are changed, the rules which govern action.

This is why Bentham was a proponent of the Code. On the other hand absolutism

is not as absolute as it may think it is: it needs to react to the facts of life which

disturb its assumptions and to accept that it must be adaptable. Utilitarians abide

by rule-utilitarianism; absolutists pay attention to context.

In practice utilitarians and absolutists not infrequently share a common

ground. As Nagel has observed: ‘Few of us are completely immune to either of

[the absolutist and utilitarian] types of moral intuition, though in some people,

either naturally or for doctrinal reason, one type will be dominant and the other

suppressed or weak.’136 While Judge De Meyer may represent the prototype of the

natural law, absolutist judge at the Strasbourg Court, most judges can be pre-

sumed to be happy to resort to a utilitarian logic as long as an absolute prohibi-

tion is not at stake, which is most of the time. The Convention and human rights

law draw on utilitarian considerations far more than is generally recognized.

The moral limitation of the absolutist position: The
example of torture

It would be wrong, however, to conclude this chapter on a happy resolution

between utilitarianism and human rights orthodoxy and to suggest that the two

philosophies amount to the same thing in practice. There is a point where they

cannot be reconciled: human rights orthodoxy takes for granted the absoluteness

of some obligations including first of all that of not inflicting torture, while

utilitarianism does not. Each philosophy considers itself morally superior to the

other on this point.

Human rights orthodoxy declares the prohibition of torture to be absolute.

Accordingly, whatever the circumstances, torture is never justified; there is no

place for arguing that the present situation is so utterly exceptional that, in this

very particular case, and this case only, torture is warranted. The whole point of

absolutism is precisely to render this type of reasoning impossible. By contrast,

utilitarianism can condone torture. Bentham, for one, was not opposed to torture

in all cases – even though he put forward no less than fourteen rules to govern its

use.137

Samuel Scheffler is squarely in the absolutist camp. A vocal detractor of

utilitarianism, he writes:

Suppose that your country is waging a just war, and that an enemy agent you have

captured tells you that he has planted a bomb in an area crowded with civilians and

that, unless defused, it will soon go off, killing many people. Suppose that there is not
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enough time to conduct a general search for the bomb, and that all your attempts to get

the agent to reveal its location are unsuccessful. Suppose, however, that you have

captured him with his family, and that by torturing his small child in front of him

you could eventually destroy his resolve and get him to give you the information.

Utilitarianism seems to imply not only that youmay but that youmust torture the child.

These implications and others like them strike many people as entirely unacceptable.138

Scheffler’s argument is in line with the human rights credo. Is it entirely convin-

cing? Even if all the ‘ifs’ of the scenario were to become realities, the conclusion is

not necessarily foreordained. In the situation envisaged, I would say that it is

wrong both to torture the child and to refrain from doing so.

Lincoln Allison, aware of torture’s profoundly corrupting effect, says he is less

optimistic than Bentham about the possible benefits of torture. As a utilitarian, he

nonetheless suggests that the question of whether particular acts of torture can

produce benefits which outweigh the harm they do cannot be dismissed entirely.

He writes: ‘It would be morally attractive, and convenient, if [it could]. But [it

cannot].’139

Utilitarianism has the potential to draw out the acute moral dilemma found in

hypothetical situations such as the one described by Scheffler. Echoing Allison,

Thomas Nagel points that it is ‘naı̈ve to suppose that there is a solution to every

moral problem with which the world can face us’.140 He observes: ‘We must face

the pessimistic [possibility that] the world can present us with situations in which

there is no honourable or moral course for a man to take, no course free of guilt

and responsibility for evil.’141 By contrast, Scheffler’s categorical conclusion rejects

the moral necessity of dilemmas, at least with respect to torture. Blind to the

utilitarian intuition that it is wrong not to weigh consequences, his absolutism

will strike consequentialists as embodying an impoverished vision of morality.

The next section illustrates this very last point through a discussion of A. v.

United Kingdom, a case where the absolutism of the Court led – in my view – to

unacceptable consequences. The rejection of absolutism, implicitly called for in

my text, may appear to some to open the doors to any kind of relativism. This

need not be the case, however, as the subsequent section argues by showing how

one can oppose, on utilitarian grounds, the erosion of civil liberties in the fight

against the so-called War on Terror.

A v. United Kingdom: The devastating consequences of an
absolute privilege

The advantage of a clear law is that it provides certainty. Its disadvantage is that if

it is too clear – categorical – it provides too much certainty and no flexibility.

Some lawyers believe the advantage outweighs the drawback.142 A v. United

Kingdom, decided on 17 December 2002,143 can be used to illustrate the strength

of the opposite position.
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The case concerned parliamentary privilege. During a debate on municipal

housing, the Member of Parliament (MP) for a constituency in Bristol referred to

a tenant of a housing association living in his constituency, Ms A, as a ‘neighbour

from hell’. Giving her name and address, he suggested that she and members of

her family were involved in acts of vandalism, joyriding, drugs, burglary, etc. The

media reported his speech. A hate campaign ensued against the applicant and her

family, of such ferocity that they had to be rehoused for their own safety as a

matter of urgency. One letter Ms A received for example read: ‘You silly black

bitch, I am just trying to let you know that if you do not stop your black nigger

wogs nuisance, I will personally sort you and your smelly jungle bunny kids out.’

The MP had never met the applicant. Ms A stated that none of his allegations

were substantiated, having originated from neighbours motivated by racism. The

MP did not seek to contact Ms A or to verify the accuracy of his comments after

she complained to him. She found she had no judicial recourse against the MP as

his remarks, pronounced in the Chamber of the House of Commons, were

protected by absolute parliamentary privilege. She complained at Strasbourg of

a violation of – inter alia – Article 6 on fair trial, a notion which the Court

understands as comprising the right to have access to a tribunal.

The stakes were sufficiently high in relation to the organisation of ‘the modern

state’ for eight states party to the Convention to choose to make third-party

interventions about the way in which their national laws provided for parliamen-

tary immunity. The Belgian Government concluded that in respect of this issue,

‘[p]rivate rights have to be regarded as ceding to the overriding public interest’.144

The Irish Government argued that ‘the importance of the legitimate objectives

pursued by parliamentary immunity was difficult to overstate and that it was for

the national authorities to seek to balance the right of individual citizens to a

good name with the right of free parliamentary expression’ – requesting the Court

not to interfere.145 Some governments reported their own ways of dealing with

insulting behaviour by Members of Parliament; the Norwegian for example

mentioned exclusion from the right to speak for the rest of the day.146

The Court noted that ‘[a]bsolute privilege was designed not to protect indivi-

dual members, but Parliament as a whole’.147 It ‘pursued the legitimate aims of

protecting free speech in Parliament and maintaining the separation of powers

between the legislature and the judiciary’.148 The Court thought that the contested

rule, which was in line with the laws of many signatory states, could not ‘in

principle be regarded as imposing a disproportionate restriction on the right of

access to court’.149 It found no violation of the Convention, by six votes to one.

The judgment is absolutist and categorical in both its reasoning and result.

To detect a consequentialist reasoning in this case, one must turn to the

dissenting opinion of Judge Loucaides.150 The Cypriot judge recognized that

uninhibited debate on public issues should be encouraged. He accepted

that absolute privilege served a legitimate aim. He nonetheless found absolute

parliamentary privilege disproportionate and contrary to the Convention.
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The consequentialism of his approach surfaces in at least three different ways.

First, he contemplates the social repercussions, for the common good, of the

protection of the individual. To quote him: ‘[T]he suppression of untrue defa-

matory statements, apart from protecting the dignity of individuals, discourages

false speech and improves the overall quality of public debate through a chilling

effect on irresponsible parliamentarians.’ Second, he pays attention to context

rather than thinking in abstract terms. Thus, he notes that the general absolute

privilege of parliamentarians ‘was established about 400 years ago when the

legal protection of the personality of the individual was in its infancy’ and that

this protection has since then been enhanced, implicitly suggesting that the change

in circumstances calls for a different outlook – a more appropriate term than

‘solution’ which has a more categorical overtone. Third, Loucaides specifically

refers to competing Convention rights.151 For him competing interests need to be

balanced by reference to ‘the individual facts of particular cases’. He lists six factual

elements in the A. case (including the severity of the defamatory allegations, their

foreseeably harsh consequences for the applicant and her family, and the lack of

reaction by the MP to her complaint) which lead him to conclude that absolute

immunity is a disproportionate restriction of the right to access to a court. He

concludes, however, by saying that ‘even without regard to the facts of the case, the

immunity is . . . disproportionate . . . because of its absolute nature, which precludes

the balancing of competing interests’.152

Admittedly A v. United Kingdom is unusual in that absolutism is deployed in

this case to protect the general interest. It nonetheless shows the excesses to which

absolutism can lead and the way absolutism refuses to consider how the ‘solu-

tions’ it proposes may be very problematic.

What the general interest does not require: The erosion of civil
liberties during the War on Terror

The previous section did not illustrate the excesses to which an absolute prohibi-

tion not to do harm could lead. The discussion of A v. United Kingdom it contains

is admittedly unlikely to convince detractors of utilitarianism that an absolutist

logic should be abandoned in human rights law. Especially in the post-9/11

climate where the idea of human rights is under attack, the orthodoxy is bound

to wish to reaffirm the value of having a core of human rights. The question must

indeed be asked: is it morally responsible to remain consequentialist in current

times?

Recent judicial history exhibits worrying trends. Decisions have been

adopted across the world which would have been barely imaginable before

September 2001. For example, on 11 January 2002, the Supreme Court of

Canada ruled that the principle that a state could not expel a refugee to a place

where he would be put at risk of torture was not absolute.153 In the United

Kingdom, on 11 August 2004, the Court of Appeal ruled that evidence possibly
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obtained under torture in a foreign jurisdiction need not be inadmissible.154

Two years before, the same court had found indefinite detention of aliens

suspected of terrorism without trial permissible under the Convention.155 While

comfort can be drawn from the overruling of both these decisions by the House

of Lords on 16 December 2004 in respect of the latter156 and on 8 December

2005 in respect of the former, it remains the case that the War on Terror has

signalled attacks on civil liberties which had been thought by many to be firmly

entrenched in Western democracies.

Some will no doubt be tempted to point the finger at utilitarianism as the

culprit of this dramatic erosion of civil liberties. To justify the measures they have

adopted since 9/11, the American and British governments have repeatedly said

that they sought to safeguard the nation and to protect the general interest. Civil

liberties groups have trumpeted in response the rights of the individual. The

debate has thus been conducted as if the general and the individual interests were

pitted against each other. I want to argue that things are more complicated than

this.

In a short and beautifully argued piece, David Lublan insists that the question

we confront in times of danger is not one of difficult trade-offs between national

security and civil liberties.157 He stresses that a decrease in liberty does not result

in an increase in security. Although he writes from a liberal, rights-based, per-

spective, his argument could be rephrased along utilitarian lines: contrary to what

the American (and British) governments argue, the general interest does not

demand that the rights of individuals, especially foreigners, be curtailed.

What exactly the general interest encompasses is open to all kinds of inter-

pretation. Therefore we should never trust anyone, especially not a government,

to have discovered it. The realization that where the general interest lies in any

particular situation is a political and controversial question, susceptible to fierce

debate, may not be comforting. It may lead some to wish to shun the concept of

the general interest altogether and to embrace an absolutist stance which appar-

ently provides sure and reliable safeguards.158 Absolutism, however, should not be

considered entirely reassuring either.

Firstly, what is allowed under absolutism and what is not is never as clear as the

theory has it: absolutism allegedly provides indisputable limits, but it does not. The

recognition by the Court in Selmouni that perceptions as to what constitute torture

change over time illustrates this point.159 Secondly, absolutism does not provide

absolute rights – only absolute prohibitions. Thus the decisions of the Canadian

Supreme Court and the British Court of Appeal mentioned above do not, strictly

speaking, contradict the absolute injunction to governments not to inflict torture.

This is not to deny that other decisions could – and in my opinion, should – have

been reached (indeed the House of Lords has now twice overruled the Court of

Appeal), but to note the limits of the protection that absolutism extends. Once one

enters the arena of positive obligations, relativity cannot but set in. Thirdly,

absolutism’s refusal to weigh the demands of particular circumstances, whatever
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these demands are, leads it to shy away from confronting, head-on, difficult but real

moral dilemmas, as discussed in the previous two sections.

Chassagnou: Where is the general interest?

This whole chapter is underpinned by the question: what is the general interest

and where do we find it? This section seeks to problematize it by introducing the

idea that the dichotomy with which the Court and its commentators generally

work – the individual v. the state/society/community – is a simplistic shortcut. It

does this through a discussion of Chassagnou and Others v. France, decided on 29

April 1999.160

The case concerned the so-called Loi Verdeille of 1964 which organized hunt-

ing in France. The Loi Verdeille provided for the establishment of approved

municipal hunters’ associations (‘ACCAs’) in administrative units (départements)

made up of holdings deemed to be too small for hunting to be feasible without

the creation of these associations. Subdivision of landholdings had typically

occurred in southern France. Under the Loi Verdeille, the ten applicants, from

Dordogne, Creuse and Gironde, had become automatic members of ACCAs. They

argued at Strasbourg that they had been deprived of the right to use their property

as they saw fit, in contravention of Article 1 of Protocol 1. They also maintained

that automatic membership of ACCAs was in breach of their right to freedom of

association under Article 11 of the Convention. Six of them being specifically

opposed to hunting on ethical grounds,161 they finally complained that their right

to freedom of conscience under Article 9 had been infringed.162 The Court had to

decide whether the interferences with the rights of the applicants were propor-

tionate. To do so, the aim or aims of the law first needed to be identified.

Generally applicants and defendant states do not spend much time discussing

the aim of a contested law. In this case, however, the aim of the Loi Verdeille was

in dispute. According to the French Parliament, the object of ACCAs was ‘to

encourage, on their hunting grounds, an increase in game stocks, the destruction

of vermin and the prevention of poaching, to instruct their members in how to

hunt without interfering with property rights or crops and in general to improve

the technical organisation of hunting so that the sport can be practised in a more

satisfactory manner’.163 According to Judge Costa, before the Loi Verdeille had

started to regulate hunting in southern France, ‘hunting . . . had become almost a

free-for-all’, with a ‘bad effect on game, crops and, in the final analysis, the whole

ecosystem’. Costa argued that ‘the Loi Verdeille pursue[d] a real general-interest

objective, namely mitigating the effects of the subdivision of landholdings and

preventing poaching, while encouraging the destruction of vermin and making

possible the establishment of game reserves’.164 A further aim of the law was

identified as follows: ‘to regulate a leisure activity which, if left unregulated,

would present a real danger [and] to democratise hunting’.165 As the French

Government explained, ‘[b]y providing for the pooling of small plots of land
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and requiring their owners to join an ACCA the Loi Verdeille sought to ensure

democratic participation in hunting in order to give as many people as possible

access to a leisure activity which would otherwise have been bound to remain the

exclusive prerogative of the owners of large estates’.166

The applicants, however, suggested that the declared aim of the law could not be

taken at face value. This was especially so given the strength of the hunters’ lobby in

France. The applicants estimated that the hunters’ lobby could claim to represent

only 3 per cent of the population. Despite this, they said, it managed to force

through rules in breach of European Union law and international law, such as the

permission to shoot migratory birds in the month of February.167 According to the

applicants, the Loi Verdeille ‘had not been enacted in the general interest but only

for the benefit of a specific category of people, namely hunters’.168

If the applicants wanted to suggest that the general interest should be identified by

reference to the number of citizens it served, the Court refused to follow themon this

‘majoritarianism’ route.169 It stated that ‘in view of the aims which the Loi Verdeille

assigns to the ACCAs . . . it is undoubtedly in the general interest to avoid unregu-

lated hunting and encourage the rational management of game stocks’.170 On the

facts, it nonetheless found, by twelve votes to five, that the interference complained of

under Article 1 of Protocol 1 was not ‘proportionate’. With the same majority, it

reached a similar conclusion in respect of Article 11 of the Convention.171

The Court did so through a reasoning that referred to individual fundamental

rights. To quote:

Although individual interests must on occasion be subordinated to those of a group,

democracy does not simply mean that the views of the majority must always prevail: a

balance must be achieved which ensures the fair and proper treatment of minorities

and avoids any abuse of a dominant position . . . In the present case the only aim

invoked by the Government to justify the interference complained of was ‘protection

of the rights and freedoms of others’. Where these ‘rights and freedoms’ are them-

selves among those guaranteed by the Convention or its Protocols, it must be

accepted that the need to protect them may lead States to restrict other rights or

freedoms likewise set forth in the Convention. It is precisely this constant search for a

balance between the fundamental rights of each individual which constitutes the

foundation of a ‘democratic society’.172

By contrast, in his dissenting opinion, Judge Costa stressed the balance which

needs to be achieved between the general and individual interests (rather than the

balance between the fundamental rights of each individual). This may not be

surprising considering his ‘statist’ inclination and given that the state is supposed

to act in the general interest.173 The French judge observed:

One can be wholly in favour of freedom and the rule of law – as the framers of the

Convention were – without necessarily making individual freedom an absolute or

excluding the general interest from the rule of law – which was manifestly not the

intention of those who drafted the Convention. With regard to hunting, an area where
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each State should have a wide margin of appreciation, and where many European

States have laws which restrict the right of private property in order to implement a

hunting policy, it seems to me that the Court’s judgment goes in a very individualist

direction, which will make this type of policy very difficult to conduct.174

Over and over again, the dissenting judges indicated that it was clear to them that

the Loi Verdeille enacted a general interest. To quote Costa once more,

The Loi Verdeille implies that the landowners belonging to ACCAS, even those who

do not hunt themselves and even those who are opposed to hunting, agree, nolentes

volentes, to permit hunters to come onto their land to hunt, not, I repeat, merely to

take part in a sport, but in order to participate in a true general-interest task (even

though the conduct of certain individual hunters may unfortunately make us lose

sight of this).175

Judge Zupančič, also dissenting, echoed Costa when he wrote: ‘it is not obvious to

me that hunting as such has no identifiable social purpose or utility’.176

Judge Fischbach took the exactly opposite stance. Dissenting, he found a

violation of Article 9 of the Convention by reasoning that ‘to oblige an individual

to take part in an activity which serves essentially private interests’, in total contra-

diction to most deeply held beliefs, manifestly breaches Article 9.177

Going further than Fischbach, one could argue that the applicants’ stance

embodied a superior form of ethics and as such served a general interest which

could or should be imposed on everyone. This argument, which could not have

been put before the Court with any chance of success,178 highlights the fact that

hunting has become contested and has acquired an unclear cultural status.179 In

Chassagnou, was the general interest better represented in the Loi Verdeille or in

the stance of the applicants? Let us imagine just for a moment that a decidedly

anti-hunting position becomes the norm in the future. The possibility of imagin-

ing such a scenario, however unlikely at the moment, makes it clear that where the

general interest lies can appear to be, but rarely is, a question that calls for a

straightforward answer.

Jersild: ‘The individual versus the state’ as a fallacious dichotomy

The general interest does not necessarily lie where it is normally taken to lie. For

example, in Chassagnou, it is arguable – if controversial – that it was the appli-

cants rather than the defendant state who were on the side of the general interest.

The interaction between the applicant’s individual right and the general interest is

also apparent in Z v. Finland, discussed above. To repeat a passage which I have

already quoted:

[The Court] accepts that the interests of a patient and the community as a whole in

protecting the confidentiality of medical data may be outweighed by the interest in

investigation and prosecution of crime and in the publicity of court proceedings.180

Utilitarian light 99



That Z did not win her claim under Article 8 is irrelevant to the point that her

individual right was inseparable from a communal interest.181

Conversely, it would be wrong to dissociate the second branch of the dichot-

omy – i.e. the state, the community or the general interest – from individual

rights. There will be cases where individual rights are best championed through a

state action in the name of the general interest. Jersild v. Denmark, decided on 23

September 1994,182 comes to mind.

The applicant in this case was a journalist who had prepared a film relaying the

extremely racist views of a group of young, economically deprived people

involved in crime who called themselves ‘the Greenjackets’. The film had been

broadcast on a television programme with a reputation for serious journalism. It

was only a few minutes long and mostly consisted of statements by the inter-

viewees. The Court included a word-for-word transcript in its judgment.

A passage will give the flavour of the film:

(G) The Ku Klux Klan, that’s something that comes from the States in the old days

during – you know – the civil war and things like that, because the Northern

States wanted that the niggers should be free human beings, man, they are not

human beings, they are animals, right, it’s completely wrong, man, the things

that happened. People should be allowed to keep slaves, I think so anyway.

(A) Because blacks are not human beings?

(G) No, you can also see that from their body structure, man, big flat noses,

with cauliflower ears, etc. man. Broad heads and very broad bodies, man, hairy,

you are looking at a gorilla and compare it with an ape, man, then it is the same

[behaviour], man, it’s the same movements, long arms, man, long fingers etc.,

long feet.

(A) A lot of people are saying something different. They are a lot of people who

say, but . . .

(G) Just take a picture of a gorilla, man, and then look at a nigger, it’s the same body

structure and everything, man, flat forehead and all kinds of things.

(A) There are many blacks, for example in the USA, who have important jobs.

(G) Of course, there is always someone who wants to show off, as if they are better

than the white man, but in the long run, it’s the white man who is better.183

Following the broadcast, the Public Prosecutor instituted criminal proceedings

against the three youths interviewed by the applicant for the racist statements they

had made;184 the applicant was charged with aiding and abetting the youths.

A Danish tribunal sentenced him to pay day-fines (or, alternatively, to five day’s

imprisonment).185 This judgment was upheld by the national superior courts.

The applicant had argued before the national courts that his conduct ‘could

in no way be compared to that of the other three defendants, with whose views

[he] did not sympathise’ and that he ‘sought merely to provide a realistic picture

of a social problem’.186 He complained at Strasbourg that his conviction occurred

in contravention of Article 10 of the Convention, guaranteeing freedom of
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expression. There he elaborated on the argument he had put before the national

courts and explained that his intention had been to ridicule the youths and thus

to counter, rather than disseminate, their racist opinions.187

The Court agreed with the applicant that ‘taken as a whole, the filmed portrait

surely conveyed the meaning that the racist statements were part of a generally

anti-social attitude of the Greenjackets’ – who were clearly shown in the short film

to be involved in crime.188 By twelve votes to seven, it concluded that the

interference with the applicant’s freedom of expression had gone too far, i.e., in

legal jargon, that it had not been ‘necessary in a democratic society’.189

In its reasoning, the Court reiterated – as it had said many times before – that

‘freedom of expression constitutes one of the essential foundations of a demo-

cratic society’. It added also the leitmotif that ‘[n]ot only does the press have the

task of imparting . . . information and ideas [of public interest]: the public also

has a right to receive them’. This statement indicates that, for the Court, there

were other interests to take into account beyond those of the applicant: those of

every citizen in Denmark to be informed and, thus, beyond those, that of the

general interest.

Conversely, the judges who dissented also saw individuals beyond the defen-

dant state. In the words of four of them, ‘the majority attributes much more

weight to the freedom of the journalist than to the protection of those who have

to suffer from racist hatred . . . And what must be the feelings of those whose

human dignity has been attacked, or even denied, by the Greenjackets? Can they

get the impression that seen in context the television broadcast contributes to

their protection? A journalist’s good intentions are not enough in such a situa-

tion.’190 These judges did not exclude ‘that certain parts of the public found in the

television spot support for their racist prejudices’.191

When I first read the Jersild judgment, I found the reasoning of the majority

persuasive – the more so perhaps that it included Judges Martens and Palm whom

I greatly respected for their firm pro-integration and anti-expulsion stance on the

‘quasi-national’ case law.192 Many commentators, however, were fiercely criti-

cal.193 A visit to Denmark in 2000 persuaded me that these commentators were

right. I was told that Denmark had seen a resurgence of racist comments being

expressed in the media since Jersild, that the attitude towards the expression of

racism had become one of virtually complete impunity. With hindsight, this is not

wholly surprising given that the judgment, which could not help but lend

legitimacy to TV programmes, was given in respect of a country which is far

from inclined towards openness to foreigners.194

This negative effect would obviously not have been intended by the judges who

formed the majority. The Jersild judgment nonetheless shows that what counts as

a victory in unsophisticated liberal terms – the individual has won against the

state – is not necessarily a victory when put in a broader context. Statements

implying that verdicts of violation demonstrate the usefulness and progressiveness

of the Court are too simplistic. Surely, the picture must be more complex than
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broad generalizations, based on the fallacious dichotomy of individual versus

state, suggest. Behind the individual, there is the community; behind the state,

there are individuals. As such, the fact that an individual has won against the state

does not tell us whether this victory should be celebrated or not.195

Conclusion

There is a sense in which this chapter has concerned itself with the obvious when

it has demonstrated that utilitarian considerations enter the reasoning of the

Court. The Court itself has asserted repeatedly that it must continually balance

the interest of the individual with that of the community.196 This formulation

suggests typically utilitarian trade-offs. It is therefore not surprising that sophis-

ticated theorists of the human rights orthodoxy avoid saying that human rights

are absolute; they instead refer to them as fundamental.

Though constantly observed, the intrusion of utilitarian considerations into

human rights law may nonetheless appear paradoxical. After all, Bentham

declared human rights to be ‘nonsense upon stilts’ and utilitarianism is perceived

as a political and ethical philosophy which runs counter to the logic of individual

rights.197 The paradox is resolved once it is understood that human rights

orthodoxy, despite the numerous incursions into utilitarianism which it allows

itself, believes there are absolute prohibitions, while utilitarianism does not.

In other words, there is an enormous difference in the way the human rights

orthodoxy and utilitarianism envisage political morality. Even though the former

can reason on utilitarian grounds, it must cease to do so when this would involve

the transgression of what it regards as an absolute prohibition. Under utilitarian-

ism, there is no absolute prohibition, not even in relation to the infliction of

torture – which is not to say that utilitarianism easily condones torture.

A priori reasoning is central to human rights orthodoxy. By contrast, a

utilitarian could not regard decisions in the human rights field as ‘given’; she

must conceive of them as political – and thus controversial.198 Should such an

idea be rejected as irresponsible in the post-9/11 era when the American and

British governments would wish to forget about human rights? Not in my

opinion, for a utilitarian conception need not lead to support for governmental

dicta as to where the general interest lies. Indeed this last question is one which is

always and must remain open to debate.

It might be retorted that saying the question is open-ended is mere wishful

thinking in a world where some have the power to impose their views on others.

Admittedly, the improbability of the notion that the Court would negate the

affirmation that Article 3 of the Convention lays down a negative absolute is

reassuring even for a consequentialist like me! On a theoretical plane, however,

I remain unconvinced by the human rights credo, even though it suits some of my

political interests.
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Thus, to turn to a more particular application, while I regret that the propor-

tionality test is no more convincing than Bentham’s infamous felicific calculus,

I do not think the defect of the test should be redressed by a return to the

‘simplicity’ of absolutism. This view is obviously not shared by the human rights

orthodoxy which can sense that a consequentialist logic dissolves the firm ground

supposedly offered by a core of human rights.
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at least when they have seriously considered the pros and cons of the particular

course of action on which they have decided.

196 See also the discussion of raison d’état in the previous chapter.

197 See e.g. James Fishkin. ‘Utilitarianism versus human rights’, in Ellen Frankel Paul,

Fred D. Miller Jr. and Jeffrey Paul (eds.), Human Rights (Oxford: Blackwell, 1984)

103–7.

198 This point is beautifully made by Martti Koskenniemi in an article which could have

been entitled ‘Rights are policies, not trumps’: Koskenniemi, ‘Effect’.
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5

The Convention in a Marxist light

[T]he so-called rights of man, the rights of man distinct from the rights of the

citizen are nothing but the rights of the member of civil society, i.e. egoistic man,

man separated from other men and the community. (Marx)

There is something presumptuous in writing a chapter which purports to read the

European Convention in a Marxist light when one is versed, like me, neither in

Marx’s voluminous work nor in the many commentaries and theories it has

generated. Still, this chapter could not have been omitted: first, because ‘the

young’ Marx touched directly upon the ‘rights of man’ in an essay which has

become very famous and, second, because the main idea of this text remains

extremely pertinent today.

As the statement at the head of the chapter makes clear, Marx felt that the rights

of man comforted man (he did not think much about women) in his egoism; as

such the rights of man were not destined to have a place in the truly communal

society which he did not doubt would one day emerge. ThoughMarx was not a fan

of what we now call human rights, there is nonetheless a sense in which he was less

scathing of them than Bentham: for Marx, human rights were not nonsense but a

step in the right direction in the long march of humanity’s history.

The human rights credo would have us believe that human rights are for every

human being.Marxism alerts us that this is not so. This chapter explores the idea that

the EuropeanConventionmay serve the capitalist interests of the bourgeoisie and the

ruling class; it questions whether human rights provide promising terms inwhich to

formulate a utopian vision capable of guiding humanity’s conduct. To illustrate these

themes, procedural issues are discussed which raise the question of who can, in

concrete terms, turn to Strasbourg and in order to make what kind of claim.

‘On the Jewish Question’: The denunciation of bourgeois rights

The essay which provides the obvious point of entry into Marx’s thinking about

human rights is entitled ‘On the Jewish Question’.1 This section summarizes it

without placing it in a broader Marxian perspective – an exercise which will be

attempted later.
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The essay was published in 1843, whenMarx was barely twenty-five. ‘The Jewish

question’ must have been close to his heart, for Marx was born in the German town

of Trier in 1818 into a Jewish family which had included many rabbis.2 Located in

the province of Rhineland-Westphalia, Trier had been annexed to France from 1795

to 1814, before being reattached to the Prussian Crown in 1815. Under French rule,

Jews had enjoyed nominal equality. Under Prussian rule, they were said to enjoy

rights whichwere equal to those of Christians but theywere in fact treated unequally.

For example, they required an exemption from the king to hold positions in the

service of the state. This directly affectedMarx’s father, a deist influenced by the ideas

of the French Enlightenment. In 1817, he chose formally to renounce Judaism and to

convert to the German Protestant Church in order to obtain a judicial position. This

and other experiences cannot but have marked his son Karl who agreed, in 1842, to

present a petition to the Rhineland Diet in favour of the Jews.

The young Marx wrote ‘On the Jewish Question’ – an essay which is inciden-

tally not devoid of anti-Semitic sentiments3 – in order to explain his position on

how to address the continuing discrimination against Jews in the ‘Germany’ of the

mid-nineteenth century in which he lived.4 He did so by responding to an

argument which had been put forward by Bruno Bauer, a Young Hegelian with

whom he often argued in his early writings.5 The Young Hegelians believed that

the philosophy of Hegel (1770–1831) implicitly pointed to the fact that Reason

could and should exist within the world; they thought that the critique of religion

could in itself produce human emancipation. Though Marx initially associated

himself with them, he soon became dissatisfied with this central assumption.6

‘On the Jewish Question’ starts by recalling Bauer’s critique of the campaign

which had developed in Germany in favour of religious freedom for the Jews.

Bauer thought that this campaign was wrong-headed because it did not aim to

replace the paradigm of the religious state. He argued that the ruler of a religious

state is by definition alien to the people, ‘since he is God-given and arrived at

without their own co-operation’.7 He further noted that politics cannot but

amount to anything other than religion in a religious state. This led him to

conclude that this state is not a real state.8 Bauer called for the establishment of

a truly political state emancipated from religion. In his view, Jews in Germany

should have been asking for both Christians and Jews to be recognized as citizens.9

Like Bauer, Marx was opposed to the religious state; unlike him, he did not find

the idea of the political state thoroughly attractive. This is because he thought that

the political state did not lead to emancipation from religion, a crucial point in his

scheme given that he held that ‘the existence of religion is the existence of a defect’.10

He observed that religion not only survives in the political state, but that it can

positively thrive, as demonstrated by extensive religious practice in the so-called

free states of mid-nineteenth century North America, which all inscribed the right

to be religious amongst the rights of man.11 This observation logically led him to

assert: ‘the state can be a free state without man himself being free’.12 In other

words, he wished to distinguish between political and human emancipation.13
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Central to ‘On the Jewish Question’ is the idea that the political state induces a

split in the individual between his ‘citizen’ and his ‘bourgeois’ parts.14 The citizen

part of man is the one that corresponds to the public self and belongs to the

political state; this is the part where man regards himself as a communal being. By

contrast, the bourgeois part of man corresponds to the private self and belongs to

civil society; this is the part where man acts as a private individual and leads an

egoistic life. Marx argues that the citizen and bourgeois elements of man contra-

dict each other in the political state, where man is thus condemned to lead a

double life and where he is alienated from his true self.

Marx sees this lack of fit between the man and the citizen reflected in the 1791

French Declaration, which is entitled ‘Declaration of the Rights of Man and of the

Citizen’, a formulation which corresponds to the split between the citizen and the

bourgeois parts of man characteristic of the political state: the rights of the citizen

allow for participation in the community; the rights of man are the rights of the

private individual and are exercised in civil society.

Marx is highly critical of the rights of man which ‘are nothing but the rights of

the member of civil society, i.e. egoistic man, man separated from other men and

the community’.15 The right to liberty, he argues, is the right to do anything which

does not harm others, i.e. the liberty of man ‘as an isolated monad [who is]

withdrawn into himself ’; the right to private property is the right to enjoy and

dispose of one’s possessions ‘arbitrarily, without regard for other men, indepen-

dently from society, the right of selfishness’; the right to equality represents

nothing else but access to liberty as described above; the right to security provides

the guarantee of egoism.16 He concludes:

Thus none of the so-called rights of man goes beyond egoistic man, man as he is in

civil society, namely an individual withdrawn behind his private interests and whims

and separated from the community. Far from the rights of man conceiving of man as

a species-being, species-life itself, society, appears as a framework exterior to indivi-

duals . . . The only bond that holds them together is natural necessity, need and

private interest, the conservation of their property and egoistic person.17

For Marx, it is no small paradox that the sphere in which man behaves as a

communal being is degraded below the sphere in which he behaves as a private

being: in the political state, the political sphere is at the service of the civil sphere,

rather than the other way around.18 He notes that ‘it is not man as a citizen but

man as a bourgeois [i.e. a member of civil society pursuing his selfish interests]19

who is called the real and true man’ in the French Declaration.20

Does the Convention serve selfish man? Casado Coca
versus Janowski

Following Marx, could it be said that the European Convention provides rights

for the selfish man? There are certainly plenty of cases in the Strasbourg case law
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which seem to support such an assertion. Given that the Convention rules out

actio popularis and requires an individual applicant to be able to claim the status

of ‘victim’ for the case to be admissible,21 it would be surprising for a sense of

selfishness not to underlie most if not all the cases which are brought at Stras-

bourg.22 This does not mean, however, that applicants are never motivated by

considerations which go beyond their personal interests. Casado Coca v. Spain23

and Janowski v. Poland24 are tentatively used in this section to illustrate, respec-

tively, selfish and more communal motives on the part of the individual applicant.

The tentativeness of the exercise must be stressed: on the one hand, individual

motives are rarely straightforward, but normally include a variety of factors,

which are moreover not always conscious; on the other hand, what one under-

stands by ‘selfishness’ and ‘communal cause’ is bound to depend on the perspec-

tive and the values one adopts. Most importantly, it must be recalled that Marx is

not interested in selfishness as a characteristic of individuals but as a feature

which arises in particular social conditions. In Wendy Brown’s useful formulation,

Marx criticizes bourgeois rights because (amongst other factors) they naturalize

the egoism of capitalist society, ‘reifying “the frenzied movement of the material

elements” of this society as the nature of man, thereby masking social power and

mistaking its effects – atomistic individuals – for its wellspring and agents’.25

With these provisos, the two selected cases can be reviewed. The applicant in

Casado Coca was a practising lawyer who was repeatedly fined for advertising his

services in contravention of Spanish law. He argued at Strasbourg that these

disciplinary sanctions were against Article 10 of the Convention, guaranteeing

freedom of expression. He appears to have been trying to make money, acting

upon what a Marxist might call ‘the fragmented interests of the petty bourgeoi-

sie’.26 If this analysis is not completely wrong, it is highly interesting that the case

was neither immediately nor unanimously found to be without merit at Stras-

bourg. The case was declared admissible, and the Commission proceeded to find a

violation of Article 10 – though only just, by a majority of nine votes against nine,

the President using his casting vote. Subsequently the Court concluded in a

judgment of 24 February 1994 adopted by seven votes to two that the Convention

had not been violated.

Why did the case receive detailed attention from both the Commission and

the Court whilst, in one view of human rights at least, it did not raise a human

rights issue? An answer to this question can be sought by reference to Marx’s

contention that the non-communist (liberal and capitalist) society sets up a

public sphere which deals not with public matters, but with the private claims of

individuals acting out of selfishness. From this perspective, the eventual dis-

missal of Mr Casado Coca’s claim is irrelevant; the important point is that the

Strasbourg apparatus was in place to hear the claims of the bourgeois, under-

stood as the private man motivated by selfishness rather than by a concern for

the community.
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Some, including perhaps the nine commissioners and the two judges who

found a violation of the Convention, might object to my interpretation of Casado

Coca as a case lacking a communal dimension. Admittedly, had Mr Casado Coca

won, other lawyers would have been able to rely on his victory to pursue similar

claims; his victory would presumably have led to the Spanish economy and state

being run on more liberal, in the sense of laissez-faire, lines. From a laissez-faire

perspective, this would undoubtedly have represented a positive step for society to

take and, as such, a collective as well as a strictly individual gain. We can expect,

however, that Marx would not have shared this perspective.

For a case where the applicant seemed to be motivated by less immediately

recognizable selfish considerations, we can turn to Janowski v. Poland, delivered

on 24 February 1999. Mr Janowski, a retired journalist, was walking through his

town when he noticed two municipal guards ordering street vendors to leave. He

intervened and pointed out to the guards, rightly as it turned out, that their

actions had no legal basis and infringed the laws guaranteeing freedom in the

economic field. An altercation followed. Mr Janowski ended up addressing the

municipal guards as ‘oafs’ and ‘dumb’. He was charged and convicted of having

verbally insulted two municipal guards. The suspended prison sentence was

quashed but the fine was upheld on appeal. Mr Janowski complained at Stras-

bourg of a violation of Article 10. The Commission expressed by eight votes to

seven the opinion that Article 10 had been breached. By contrast, the Court found

no breach of the Convention by twelve votes to five.

Judge Bonello, dissenting, argued that a ‘regime which considers the verbal

impertinence of an individual more reprehensible than illicit excesses by public

officers is one that has . . . pulled the scale of values inside out’. In my view, this

consideration should have led the Court to find Poland in violation of Article 10,

the more so since criticizing the authorities openly could hardly be expected to

have become entrenched in a society which was just emerging from years of

communist subjugation.27

The important point for the present discussion, however, is that the applicant

had been defending, in the words of dissenting Judge Wildhaber, ‘a position . . . in

which he had no immediate personal interest’. That there is a difference in the

degrees of ‘selfishness’ and ‘communal sense’ as between the claims of Mr Casado

Coca and of Mr Janowski seems to me unquestionable. The former had not

consciously tried to act as a citizen; the latter had. It so happens that Mr Janowski

was neither more nor less successful than Mr Casado Coca in his claim that

Article 10 had been violated. It would not be excessively difficult to create pairs of

cases where the claims of a respectively ‘selfish’ and ‘communally-oriented’

applicant are both either declared inadmissible or found by the Court to point

to violations of the Convention.

Asking whether the Convention can serve the selfish man created by capitalist

society does not promise to be particularly illuminating – it obviously can.

A more interesting question might be: do applicants like Mr Janowski invalidate
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the thrust of Marx’s critique in ‘On the Jewish Question’? Such a conclusion

would be in accordance with the thesis of some scholars, including those reviewed

in the next section.

Balibar and Lefort: The man is the citizen

Marx saw the French Declaration of the Rights of Man and the Citizen as based

upon a distinction between the rights of man and the rights of the citizen, with

the former unfortunately founding the latter. The French philosopher Etienne

Balibar, former student of Louis Althusser and therefore not lacking in Marxist

credentials, has criticized this distinction. As far as Balibar is concerned there is no

difference between the rights of man and the rights of the citizen: ‘they are exactly

the same’.28 In his words:

The Declaration does not posit any ‘human nature’ before society and the political

order . . . Instead it integrally identifies the rights of man with political rights and . . .

identifies man, whether individual or collective, with the member of political society

. . . Man in the Declaration is not a ‘private individual’ in opposition to the citizen

who would be the member of the state. He is precisely the citizen . . .29

Claude Lefort, another French thinker of the Left, makes a similar observation.30

Without suggesting that Marx has no point, he nonetheless deplores the fact that

his critique of the French Declaration neglects important Articles, such as those

on freedom of opinion and on communication. Lefort writes:

Was Marx so obsessed by his schema of the bourgeois revolution that he could not see

that freedom of opinion is a freedom of relationships . . . [The article on freedom of

communication of thoughts and opinions] clearly implies that it is man’s right, one

of his most precious rights, to step out of himself and to make contact with others,

through speech, writing and thought.31

Lefort thus intimates that Marx was wrong to see every right in the Declaration as

‘merely the sign of a fiction which converts man into a monad’.32

Balibar and Lefort’s arguments are elegantly put. I nonetheless find them a

poor rebuttal of Marx’s main thesis, as a discussion of a leading case about Article

10 and of Janowski will illustrate.

Sunday Times and Janowski: Which interests are being pursued?

Sunday Times v. United Kingdom, adopted on 26 April 1979,33 remains the leading

case on freedom of the press in European human rights law.34 At first sight the

judgment looks admirable. The case arose after the Sunday Times decided to run

a series of articles about the plight of the children who had been severely

deformed by the drug thalidomide, taken by their mothers during pregnancy.

A first article, entitled ‘Our Thalidomide Children: A Cause for National Shame’,
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was published. It criticized the low level of compensation which had been offered

to the parents of the children by the maker of the drug, Distillers. Distillers

obtained an injunction preventing the paper from publishing the second article

it had announced in the first on the ground that publication could prejudice the

ongoing legal proceedings. The Strasbourg Court held that there had been a

violation of Article 10: the right of the newspaper to publish articles on matters

of public interest outweighed the need to protect the integrity of the legal

proceedings.

The great importance in which the Court holds this freedom seems to support

Balibar’s argument that, before the Court, man is the citizen. This conclusion,

however, should not be reached too hastily. First of all, if this was the right

decision, then it is disturbing that it was adopted by a very close majority of

eleven to nine. More importantly, it should be stressed that the Court does not

extend the same level of protection to all areas of social life. For example, it has

legitimized severe restrictions on freedom of expression by the authorities in the

artistic field.35 Finally, one should be aware that the press is not interested just in

encouraging public debate; more often than not, it is driven by strong financial

interests.36

Let us return to Janowski. At first sight, the case could be taken to illustrate

Balibar and Lefort’s thesis: Mr Janowski was not defending his own ‘little’ interest,

but was taking a stand, as a citizen, against an abusive demand on others by the

authorities. This is a somewhat superficial analysis, however, and it can easily be

made to fall apart. It must surely be problematic for the thesis in question that the

Court failed to find a violation of Article 10. Legally, its verdict of non-violation

can be explained by reference to the fact that the statements of the applicant had

been witnessed only by a few bystanders, barring them from being considered, in a

direct reference to Sunday Times, as ‘part of an open discussion of matters of

public concern’,37 and thus justifying – so the argument would run – a lesser level

of protection under Article 10.

From a Marxist perspective, however, it may not even be the verdict of non-

violation which appears problematic. An Althusserian might conclude that the

self-righteous Mr Janowski, who was relying on freedom in the economic field,

had been acting as a transmitter in the cause of the disembodied interest of global

capital. The applicant’s apparently disinterested pursuit might thus have been

serving – and masking – the strategic interests of the ruling capitalist classes. Far

from having been a responsible citizen, he might have altogether failed in realizing

his autonomy and giving his action a ‘communal’ dimension, in a Marxist sense

of the term.

This argument would of course not be restricted to Mr Janowski: whether we

like it or not, we are all enmeshed in the system inwhichwe find ourselves, wittingly

or unwittingly, living and thus participating. But problems of false consciousness

and deep structures against which we can hardly do anything at an individual level

should not be ignored just because they make us uncomfortable. This is to say
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that I find Balibar and Lefort’s arguments too theoretical and too sweeping. These

two thinkers suggest that the French Declaration of the Rights of Man and of the

Citizenwas more beautiful thanMarx had conceded. Against this, my contention is

thatMarx’s critique cannot be swept under the carpet. All kinds of problems arise as

soon as one goes beyond the summary of the leading cases that are taken to have

entrenched fundamental freedoms in Europe. To put it simply: law, including

European human rights law, smells bad.

‘On the Jewish Question’ as a Marxian text

Marx would no doubt have nodded in approval at this last suggestion. To under-

stand why, it is useful to place his essay ‘On the Jewish Question’ in the context of

his whole work, thus introducing, albeit briefly, his general epistemological and

ethical perspective.

‘On the Jewish Question’ belongs to Marx’s so-called ‘early writings’. Since

Marx wrote it when he was in his mid-twenties, this can hardly be an inap-

propriate description. There is far more than a matter of age in the label,

however. A division between the early and the mature Marx has often been

posited, with The Theses on Feuerbach, written a mere two years after ‘On the

Jewish Question’, presented as the pivotal piece.38 In his early work, Marx

grappled with philosophy and was explicitly interested in discussing the nature

of man. In his mature work, he abandoned philosophy and devoted himself

instead to the ‘scientific’39 study of material conditions. This led him to elabo-

rate a theory of history as a progress through stages conditioned by the society’s

attained level of productivity and the requirements of increase. He identified the

‘laws of motion’ of capitalism, leading him to predict that capitalism would give

way to socialism.40

Some commentators, most notably Louis Althusser, have paid no attention to

Marx’s early writings, which they describe as ‘pre-scientific’. Others, including

Erik Fromm, have developed a humanist interpretation of Marxism that has relied

on these early works to denounce the claims of ‘scientific Marxism’, especially as

they were propounded in the USSR. David Walker adopts a middle position. For

him, there is no epistemological break between the ‘early’ and the ‘mature’ works:

the early works represent ‘steps in the development of Marx’s thought, important

in their own right and necessary to an understanding of Marx’s later work’.41

Walker sees the early philosophising as the necessary counterpart of the later

‘scientific’ work, as the philosophy of Marx’s science which is not at odds with it

and to which he (Marx) does indeed refer later.42

Taking a view of Marx’s works as continuous, ‘On the Jewish Question’ appears

recognisably Marxian on at least four counts: (a) it is consonant with (historical)

materialism; (b) it unmasks human rights as ideology; (c) it denounces human

alienation; (d) it calls for the development of communism, away from religion,

private property and the state.
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At the heart of all of Marx’s works lies a materialist approach. According to this

approach, the material base is primary, ideas secondary. Instead ‘of setting out

from what men say, imagine, conceive’, Marx sets out ‘on the basis of [men’s] real

life-process’.43 Matter is independent of mind, and everything depends on mat-

ter.44 In his mature works, Marx investigates social production because he sees it

as the key to understanding reality.45 He holds a ‘materialist conception of

history’46 in that he puts forward an explanatory thesis in terms of social

production. This allows him to demystify history and politics.47 Saying that the

means of production – tools, techniques, productive organization – are primary

to institutions, including laws, is the same as saying that the superstructure

consists of ideas which derive from the material base.48 The superstructure

functions as an ideology. In capitalist ideology, man is presented as free while

the reality is that capitalist society alienates him.49 Ideology prevents him from

seeing this, leading to false consciousness. Capitalism is synonymous with exploi-

tation, and exploitation leads to class struggle. Communism is the dialectical

counterpoint of capitalism. In communist society, economic exploitation

vanishes. Likewise, the ‘opium’ of religion, the self-centred institution of private

property and the state as public guarantor of private interests have no role to play;

no longer required, these institutions wither away. Man’s individual interest

corresponds to everyone else’s interest.

In the context of these tenets, one can see the main point of ‘On the Jewish

Question’ to be an analysis of human rights as an ideology which masks reality,50

even though the term ‘ideology’ does not appear in the text (neither does

‘exploitation’ nor ‘class struggle’). Marx says: ‘Man is not free in the free state’.

Transpose: Rights are supposed to endow man with freedoms; in fact, they

alienate him. Although Marx was indignant at this fact, he did not blame

the member of civil society for pursuing his selfish interest; he did not

judge the individual who happened to be a bourgeois; he ‘simply’ regretted that

the organization of society was such that man was driven to pursue his private,

selfish interests.51 This was a deep regret. It rested on his profoundly – or naı̈vely –

optimistic view of human nature52 which made him believe that man could

become a species-being. It also rested on the adoption of a materialist analysis

which made it possible for him to see the ‘real’ (‘material’) circumstances of men

who supposedly enjoyed equality and freedom, but in fact did not.

The rich more equal than the poor at Strasbourg? Morvai’s account

More than one hundred and fifty years on, Marx’s essay ‘On the Jewish Question’

continues to invite us to be attentive to the ideological function which human

rights may serve: is there a gap between what human rights say they do and what

they actually do? This section is the first in a series of three which explore this

question by reference to access to the protection the Strasbourg Convention

offers. The proceedings at Strasbourg are free, making it in theory possible for
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anyone who claims to be a victim of a violation of the Convention by a state party

to institute them. In practice, is this ‘anyone’ really anyone? Krisztina Morvai’s

bitter account of the way applications by poor people were turned down at

Strasbourg when she worked there suggests, to paraphrase Orwell, that some

people are more equal than others before the European Court of Human Rights.53

Morvai says that she had experienced ‘the Law of Rule as opposed to the Rule

of Law’ in the communist Hungary in which she had grown up, but that she had

always sensed that democracy, human rights and the rule of law prevailed in the

‘Real’ Europe, across the Iron Curtain. She enthusiastically embraced all these

notions, which Western professors came and lectured Eastern Europeans about,

after the collapse of communism. She arrived at Strasbourg in 1994 to work at the

heart of the Europe of her dreams as a lawyer in the Registry of the European

Commission of Human Rights. She was soon disappointed – and her probation

ended. It is probably faithful to her view to say that she came to see human rights

Europe as a varnish which was attractive only on the surface. Deep down, ugly

things were taking place. Central among these was the fact that thousands of

applications were dismissed without receiving the attention they deserved.

The Commission was in charge of filtering the applications to Strasbourg until

1998. On receipt of a letter sent by a person new to the system, its Registry opened

a provisional file and sent what was called a P0, consisting of an application form

and general comments on the Convention system. A large proportion of corre-

spondents were deterred at this stage; they never made contact with the Commis-

sion again and the provisional file was destroyed without a decision having been

made upon it. The Registry registered the case if and when it received a completed

application form from the applicant. It then sometimes entered into a dialogue

with the applicant as to the chances of success of the application being declared

admissible. This took the form of so-called warning letters or P2. After registra-

tion a decision by the Commission was required regarding the case. It could take

one of four forms: a declaration of inadmissibility; a decision to strike the case off

the list; a friendly settlement; or a report on the admissibility and merits of the

case. Once it had adopted a report on the merits, the Commission could bring the

case before the Court for a judgment.

Morvai notes that whether applicants ‘came back’ after the so-called warning

letters largely depended upon what the bureaucrats wrote in their letters. She

suggests these letters were generally very discouraging. To quote an example she

gives:

An old woman from a village, with difficult handwriting, describes in detail how she

has been hurt and harassed by her neighbour for many years. Finally, the neighbour

destroyed the fence adjoining their properties and moved it two metres into her land.

She went to court, without a lawyer. She claimed that the judge never wanted to listen

to her or her witnesses. The neighbour’s lawyer talked incessantly in all proceedings

before the domestic courts. She lost her case. I wrote a brief summary for my
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superior, arguing that the dispute involved a property rights issue combined with due

process complaints, and suggesting that I should request the necessary court docu-

ments and register the case.

My superior instructed me to send a P8 form letter, stating that ‘no public

authority can be held responsible for the alleged violation’. Fearing that I would

be exposed as ignorant of the Law, I nonetheless risked the question, ‘Is this not state

action?’ My superior was not looking as European as he did five minutes earlier. He

was angry. ‘We do not need much theory here, Krisztina. We have to do the Law and

we have enough work with that’. I sent the P8 form letter to the applicant. She never

came back. A pity she missed her classes on state action at Harvard Law School and

therefore did not know how to argue against the P8.54

Until 2001, a case had to be registered before its admissibility could be consid-

ered.55 Two out of three applications did not even pass the registration stage. To

stress the incongruity of this situation, Morvai places Article 3 of the Statute of

the Council of Europe and a few statistical figures as an epigraph to her article.

The Article of the Statute refers to ‘the enjoyment by all persons [within the

jurisdiction of the members of the Council of Europe] of human rights and

fundamental freedoms’. The statistical figures are for 1994: just under 10,000

individual applications were introduced that year; under 3,000 were registered,

less than 600 were declared admissible. The discrepancy between the theory (all

enjoy human rights) and the practice (a selected few are heard at Strasbourg) is

the focus of Morvai’s account. She writes:

As I began to work on the cases [assigned to me], I realized that most applications

were submitted by poor, uneducated and really desperate people. Their letters were

mostly handwritten and the applicants were not represented by lawyers. The first

problem I faced followed from the fact that these submissions were not model legal

briefs, or even homework done for legal writing assignments, but long, detailed

testimonies of suffering, pain or ‘just’ allegations of injustice. The long description

of facts is typically not followed by reference to a particular provision of the Con-

vention, or where there is such a reference, it is hardly ‘accurate’. In other words,

people often tell their stories without translating them into the language of the Law,

or if they do, the translation does not appear faithful to those who speak the Law. For

example, many applicants characterize their suffering as ‘degrading and inhuman

treatment’ under Art. 3 of the Convention just because they are treated inhumanely

by bureaucrats, judges, husbands or neighbours. If they spoke the Law they would

know that there is nothing unLawful in the fact that, for many people, life is a

degrading experience and the world is a pretty inhuman place to live in.56

The use of the capital L throughout the text to refer to Law is obviously sarcastic.

First, the separation of powers supposedly at the core of the notion of the rule of

law did not exist in practice: bureaucrats, not judicial decision-makers, dealt with

most of the applications (as they still do). Second, these bureaucrats enjoyed

almost unrestricted discretionary power at the initial stage of the proceedings.
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Morvai suggests that they used that power against the applicants ‘who dare[d] to

submit an application to the haven of European human rights without the

services of a lawyer’.57

Morvai points to the construction of the poor applicant as the undeserving-of-

attention Other, who fails to be recognized as a human being deserving full

human rights:

[The bureaucrats] tend not to understand why these people are not more educated,

coherent or intelligent. Lack of education, lack of style and lack of means make most

applicants the Other. Even a rich criminal is less of the Other than a poor applicant

with any kind of complaint. The lawyer of the rich criminal (or sometimes the

criminal himself) provides coherent submissions, straightforward legal analysis. He

is stylish and easy to handle. He and we speak the same language. The whole thing is

smooth and elegant. Sort of European. The bureaucracy constructs a legal issue of him

and a procedural efficiency issue of the Other.58

That last sentence is the key to Morvai’s conclusion:

Dozens of applications arrive each week, from poor people, from disabled people,

from battered wives . . . If you look at the published decisions of the European

Commission and Court of Human Rights you do not see these people. You learn that

there are some problems in Europe: civil proceedings are too lengthy, journalists

cannot always say what they want, the due process rights of white collar defendants

are often not fully observed.

But on the whole, Europe is in good shape. It looks nice, smells nice, feels nice and

it is cheerful. Just like Uncle Blaze.59

Uncle Blaze appears as an iconographic figure in Morvai’s article. He had been a

‘tall, good-looking, well-dressed, self-confident’ man who had lived in France

for fifteen years before returning to Hungary, where he happened to become a

neighbour, invariably ‘cheerful’, to the Morvai family.60 Morvai had looked up

to him as a child; her mother called him ‘a real European’. When Morvai proudly

told him that she had a job at the Council of Europe, however, ‘his smile [had

been] somehow more mysterious than normally’.61 Morvai does not explain

what she means by this. She seems to intimate that Uncle Blaze was less of a

dupe than she was about what was really happening in ‘cheerful’ Europe and had

suspected what she would find behind the varnish of the rule of law and human

rights for all.

Gaining procedural efficiency: At the cost of bureaucratic twitching?

Strasbourg judges and Registry lawyers who are aware of Morvai’s piece tend to

dismiss it as an unscientific account, either bordering on dishonesty or at least the

result of an extreme response to an unhappy experience which had sprung from a

clash of personalities between her and her superior. The testimony of people who
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had worked in the Commission contemparaneously with Morvai could indeed

easily be gathered to build up the picture of an institution which was committed

to handling, in as professional and compassionate a manner as possible, the

applications which were arriving before it. This second reality is accurate enough.

It does not, however, preclude the possibility that the reality reported by Morvai

also existed at the same time.

Ignoring Morvai’s ‘truth’, especially in the midst of a plethora of commentaries

which praise the unique success of the Convention, is to ignore the basic fact that

human rights law is not equipped to deal with human suffering. Whilst it could be

retorted that expecting human rights law to be able to respond to human

suffering may be asking too much from it, conversely, not expecting it to

contribute to the alleviation of human suffering is also problematic, as it seems

to throw the baby out with the bathwater.62 A conundrum arises: the institution

cannot function without the establishment of effective procedures which must

therefore be regarded as necessary; however, these often appear disturbing from a

humanistic point of view. The question becomes: what kind of judicial institution

do we want and can it be established?

Many things have changed since Morvai worked at the Registry of the Eur-

opean Commission of Human Rights. Following a truly dramatic increase in

individual applications and decisions by the Strasbourg institutions,63 Protocol 11

came into force in November 1998. It signalled the creation of a new, permanent

Court and the disappearance of the Commission after a transitional period of one

year. Protocol 11 had been conceived in the 1980s, before the fall of the Berlin

Wall was anticipated. The accession to the Council of Europe and the Convention

of Central and Eastern European countries in the 1990s meant events had already

superseded it by the time it came into force. A new Protocol was immediately

discussed. As this new Protocol was negotiated, working methods within the

Court were amended so as to ‘streamline’ procedures.64 To mention three: warn-

ing letters were phased out (though a proposal to eliminate them altogether was

defeated under pressure from Registry lawyers); fact-finding missions (previously

carried out by the Commission) were apparently being avoided, leaving facts

disputed, thus legally non-established, making it in turn more difficult for the

Court to find serious violations of human rights in cases of alleged torture,

disappearances and the burning of villages where facts are typically disputed;65

decisions of inadmissibility adopted by committees of threes began to be recorded

simply in minutes, with no document setting out the decision and its reasons.

Protocol 14, signed in May 2004, is not yet in force. Perhaps its most controversial

provision (amongst other welcome changes) is the addition of an ‘elastic’ condi-

tion of inadmissibility, namely, that ‘the applicant has not suffered a significant

disadvantage’.66

All these changes can be expected to make the Strasbourg procedure more

efficient from a bureaucratic perspective, but they cannot be said to help make the

system more responsive to the suffering expressed by the applicants.
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It is commonly stated that the Court has become ‘a victim of its own success’.

In the run up to Protocol 14, numbers (of applications, decisions, pending cases,

judgments) were constantly debated. The image of Modern Times where Charlie

Chaplin’s hands continue mechanically to twist in the gesture which they have

repeatedly performed in the previous hours came to my mind as I was told of the

800 letters which arrived daily at Strasbourg. How were all these letters handled?

I was shown closets full of documents as well as piles of papers on desks. Could

the Strasbourg staff lose their composure and start to twitch as they sorted letters,

affixed stamps and turned their attention to the next batch of documents?

The comparison between the Strasbourg Court and Modern Times should

obviously not be pushed too far. The Court is not the mad machine of Chaplin’s

factory. Nonetheless, despite some reassuring signs within the Convention system,

such as the fact that the Court has recommended, in respect of the initial stage of

the proceedings, neither the abolition of the possibility of using any of the

national official languages recognized in states belonging to the Council of Europe

nor the creation of a requirement of being legally represented,67 the procedural

strains under which the Court functions throw into relief the question of how it

can adequately respond to the individual applicants who come calling at its doors.

The pertinence of this question is highlighted in the next section through the

discussion of a ‘lost’ case which, given that it was declared inadmissible by a

committee of three after 2002, never gave rise to a reasoned decision.68

Dragoi and the thousands and thousands of forgotten cases: The
indecency of the Strasbourg procedures

Mr and Mrs Dragoi brought an application at Strasbourg on 13 May 2003 alleging

that the Romanian government had violated the Convention.69 Seventeen months

later they received a letter consisting of five short paragraphs notifying them that

the Court, in a committee of three judges (the French, Czech and San Marinese

judges), had found that no violation was apparent from the documents which

they had submitted.70 They were told that this decision was final and that no

appeal was possible to any other court; they were asked to understand that the

Registry would not be in a position to give them any further information

concerning the decision; they were finally informed that their file would be

destroyed one year after they had received the said letter. Mr and Mrs Dragoi

are far from alone in having received such a letter from Strasbourg. In 2004, just

under 20,000 cases were declared inadmissible by committees of threes. These

cases, which can only be traced at Strasbourg for a very limited period, will almost

never find their way into a legal commentary. Quantitatively, however, they are far

more representative of the Strasbourg case law than the comparatively few judg-

ments which are, by contrast, the subject of abundant commentary.

Given that it follows a pro-forma, the letter Mr and Mrs Dragoi received in

October 2004 contains no indication as to the circumstances which led them to
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apply to Strasbourg. To cut a long story short, the Dragois bought a flat in

Bucharest in 1967. Five years later Mr Dragoi, then aged 52, came to Belgium

and became the first violinist in the Philharmonic Orchestra of Antwerp. His wife,

a doctor five years his junior, joined him in Belgium in 1981. They paid off the

loan on their flat in 1983. Two years later, they formalized in writing their

agreement that Mrs Dragoi’s sister could occupy it as they continued to live in

Belgium. In 1987, the flat was confiscated by the government following their

failure to get the visas on their Romanian passports renewed – an oversight due to

the fact that Mr Dragoi was then being treated for prostate cancer. After the fall of

the Ceauşescu regime, Mr and Mrs Dragoi tried to regain the ownership of the

flat. They turned to various administrative and judicial authorities, up to the

Supreme Court; but to no avail. As these proceedings were taking place, Mrs

Dragoi’s sister acquired, in 1998, the ownership of the flat from a governmental

agency. Mr and Mrs Dragoi believe that her success in getting the flat was helped

by the fact that the Minister of Finances was the nephew of her husband. They

think that corruption stained both the administrative and the judicial proceedings

in Romania.

The day they received the letter notifying them of the Strasbourg decision, Mr

Dragoi phoned me in despair – having got my number through a mutual friend.

There was of course nothing I could do but to listen to his pain, disbelief and

incomprehension. The octogenarian explained to me in a frail and indignant

voice that this was the home to which he and his wife had always intended to

return, that it was not so bad for him because he was an old man but that he was

thinking of his wife. He wanted her to be able to finish her days in Bucharest.

How could the Court have taken such a decision? Surely there was a mistake

somewhere. And why some time in the previous year did it take so long for the

reception of a document requested by the Court to be acknowledged? The Roma-

nianmember of the Registry who appeared to be in charge of their case could not be

trusted. She was acting in the interests of the Romanian government; shemust have

failed to transmit some documents to the judges. And anyway why was the letter

informing them of the decision written in Romanian, while they had specifically

requested for the language of the procedure to be French? The personwho signed it

could not even have understood what he had signed. And why was he not a judge?

Mr and Mrs Dragoi could not explain to me which articles of the Convention

they – or rather their lawyer (who preferred, however, not to sign their petition to

Strasbourg) – argued had been violated. As it turns out, it was Article 6 of the

Convention (fair trial) and Article 1 of Protocol 1 (peaceful enjoyment of

possessions). It is easy to say, with the insight of the inadmissibility decision, that

their application was misguided: the confiscation of their flat was an instanta-

neous act which took place when Romania was not party to the Convention,

potentially rendering their claim inadmissible ratione temporis; their allegation

that the Supreme Court had failed to act in an impartial way in proceedings which

took place after the Convention came into force in respect of Romania could have
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appeared to lack substance. However, the lawyer they had consulted in Belgium, a

prominent member of the Brussels Bar, had not told them their case was hopeless.

He had admittedly informed them that over 90 per cent of applicants have their

claims dismissed by the Court, as I saw in the relevant correspondence. But this

warning was unlikely to deter the Dragois. They felt their case was now in the

hands of an excellent lawyer who was known to get positive results even in

difficult cases; they also believed that the European Court of Human Rights was

bound to see and correct the injustice of their situation.

This is not the place to enter a debate on the legal or indeed moral merits of the

Dragois’ claims.71 What I wish to stress is that, to them, the emotional stakes

could hardly have been higher. They turned to the Strasbourg Court after a

protracted judicial journey which had taken them all the way to the Romanian

Supreme Court. In these circumstances, the letter they received from the Stras-

bourg Registry in October 2004 is nothing less than disgraceful. The language of

the letter (Romanian), its signature by a member of the Registry unlikely to

understand it (his name was Early), the fact that the case was clearly handled by

Romanian lawyers (those at the Registry), the lack of reference to the facts of their

case, the complete absence of legal reasoning – all this makes them wonder

whether the judges who are said to have taken the decision really took it and, if

so, whether they were given all the relevant details. Paradoxically the Strasbourg

Court itself has endorsed, in decisions concerning Article 6, the adage according

to which not only must justice be done, but it must also be seen to be done. In

their conversation with me, Mr and Mrs Dragoi came back over and over again to

a conspiracy theory. I reassured them, as no doubt their lawyer will have done too,

that nothing as sordid as what they were imagining explained the outcome of

their case. They thought I was naı̈ve and did not understand how justice works in

Romania. One must admit that the Strasbourg Court has not done much to try to

alleviate their fears.

Does the Court feel justified in expediting cases by the fact that proceedings

before it are free? Even if this position was acceptable (which I personally do not

think it is) the proposition that proceedings at Strasbourg are free, though

formally true, is somewhat risible: the costs of exhausting national remedies

and of having an application to Strasbourg prepared are of course often enor-

mous.72 I saw a bill from the Dragois’ Brussels lawyer of 1,950 euros, a large sum

when one lives, as they do now, on social benefits; Mr Dragoi sold his two violins

to pay some legal expenses. Though it would be ridiculous to expect the Stras-

bourg Court to manage to eliminate the financial implications of turning either to

national or to international justice, it is just as stupid not to recognize that the

Court is part of a system. In this context, we may have to ask whether human

rights as practised at Strasbourg are for the very rich, the naı̈ve, the intrepid, or

those who have nothing to lose.73

The case of the Dragois (rather than the Dragoi case which, strictly speaking,

does not exist) met the usual fate of applications to Strasbourg; namely, that of
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being declared inadmissible by a committee of three. In 2004 alone, another

19,391 cases ended in the same way.74 It would not even be right to say that all

these cases then sink into oblivion, as they have not made it into the limelight in

the first place. The applicants are left without any explanation as to the reasons

why their claim – the story of their life to Mr and Mrs Dragoi, and no doubt to

other applicants too – is dismissed.

Once we understand the poignancy of inadmissibility decisions, we should not

be surprised that applicants sometimes turn to violence. One Monday morning in

April 2002, I arrived at the Court and found its door damaged. The shape of the

shattering initially made me think bullets had been fired. Gossip in the corridors

put me right: stones had been thrown at the door in the quietness of the previous

Sunday afternoon by a ‘mad woman’, furious at the decision of the Court.

Suffering and madness are indeed often related.

Must we not ask whether it might have been better for this unnamed woman,

the Dragois, and countless other disappointed applicants, if the European Court

of Human Rights had not existed? The resounding title of European Court of

Human Rights promises much – far more than the Court can deliver. Flashy

headlines in the media on magnificent victories and even sober commentaries by

distinguished lawyers fail to make the public aware of the inherent limitations of

the Convention system.

Would Marx have cared? Especially in its so-called ‘scientific’ version, Marxism

is not renowned for paying attention to the individual. My reporting the plight of

summarily dismissed applicants who were – supreme irony – fighting for the

recovery of a property which they had started to lose under communism may

appear to some very un-Marxist. As Ernest Bloch has noted, however, the fight for

human dignity is in the cradle of Marxism; and man in its very centre.75 I cannot

believe that the plight of this octogenarian couple who cannot come to terms with

what is, to them, an incomprehensible and irremediable loss, would have left

Marx indifferent.

The legally-legal issues which retain the attention of the Court

The question arose during the negotiations which led to Protocol 14 as to whether

the Court should exist primarily in order to answer individual applicants or in

order to contribute to the creation of a constitutional understanding of human

rights law. The debate, which received no unequivocal answer, could appear as a

red-herring from a Marxian perspective. Marx insisted that the role fulfilled by an

institution must be explored by looking not at what the institution says it does,

but at what it actually does, thus deciphering – unmasking – what happens below

the surface of ideology. The previous section highlighted the plight of the for-

gotten individuals who will never make it to the annals of the Court. The present

section notes how the majority of cases which successfully clear the first hurdle of

being declared admissible concern legal procedural issues, raising the question of
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what happens to potentially other important human rights issues, such as racism

which, as the next section explains, hardly figures in the case law of the Court.

Remember the sarcastic words of Morvai:

If you look at the published decisions of the European Commission and Court of

Human Rights you . . . learn that there are some problems in Europe: civil proceed-

ings are too lengthy, journalists cannot always say what they want, the due process

rights of white collar defendants are often not fully observed.

But on the whole, Europe is in good shape.76

This passage suggests that the Court is not tackling the real problems which beset

Europe. Its underlying thesis could be phrased as follows: the Court is fulfilling its

ideological function of appearing to protect the human rights of all within the

jurisdiction of the Council of Europe, while in fact concentrating on the protec-

tion of the rights of the privileged and forgetting about everyone else (who thus

become the ‘Other’). The lawyer-backed applicant has a legal issue, which nicely

fits the terms of the Convention, constructed out of his case; the poor, legally

illiterate applicant is seen as posing a problem of procedural efficiency, of how

best to eliminate him from the system.

Ever since the Court has started to function, the bulk of its case law has

concerned Article 6 of the Convention, which guarantees a fair trial. Within this

case law, most cases concern the failure by national authorities to provide a trial

within a reasonable time. The figures are astounding. On the basis of the survey of

activities produced by the Registry of the Court for the period between 1959–

1990, I have counted that, out of the 272 principal issues which were raised in the

235 cases decided by the Court in these three decades, 143 concerned Article 6. Of

these, 58 concerned lengthy proceedings. Ten years later, this trend had not

changed.77 Even if one puts aside the ‘lengthy’ proceedings cases, Article 6

remains today the provision most often argued before the Court, immediately

followed by Article 5, on the legality of detention.78

It would be ridiculous to argue that Articles 6 and 5 do not concern crucial

rights.79 Failure by the Court to find these Articles applicable can have dramatic

consequences; findings of violation of both Article 6 and Article 5 can be very

important. A multitude of examples could be taken to make these two points.

Maaouia v. France will be reviewed to illustrate the former;80 Sander v. United

Kingdom,81 which happens to deal with racism, the subject of the next section, to

illustrate the latter.

Maaouia was decided on 13 September 2000. The applicant was a Tunisian

national who had been ordered to leave the territory of France on his release from

prison, where he was serving a sentence for a criminal conviction. He tried to get

this order lifted by instigating judicial proceedings. He complained at Strasbourg

that these proceedings had been excessively lengthy. The Court, by fifteen votes to

two, ruled that Article 6 did not apply. In its opinion, the contentious proceedings

were neither of a criminal nor of a civil nature (as mentioned in Article 6), but of
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an administrative character (not mentioned in Article 6). Fair trial guarantees

provided by Article 6 therefore did not apply to the type of ‘administrative’

proceedings which had been pursued by Mr Maaouia. This conclusion, to which

Judge Loucaides and Judge Traja objected,82 results in ‘aliens’ enjoying no proce-

dural protection under Article 6 with respect to the way the judiciary deals with

administrative orders related to expulsion and probably, by extension, residence

permits as well as the granting and revocation of national citizenship.83 It is open

to serious criticism.84

Sander, decided on 9 May 2000, concerned the criminal trial by jury of the

applicant, an Asian. During the trial, the national judge received a note from a

juror to the effect that at least two jurors had made openly racist remarks and

jokes. After having discussed the matter with counsel in chambers and hearing

submissions in open court, the judge recalled the jury and reminded them of their

oath. The jury confirmed in a letter to the judge their intention to reach a verdict

without racial bias; in another letter, one juror apologised for the offence he

might have caused, adding that he was in no way racially biased. The judge did

not dismiss the jury, who proceeded to find the applicant guilty of conspiracy to

defraud – while acquitting another co-accused, also of Asian origin.

The Strasbourg Court concluded that a lack of impartiality of the national

court had not been established from a subjective point of view. However, the

matter was different from an objective point of view. The judge’s admonition

could not be expected to change overnight the racist views of the juror who had

admitted to having made racial comments. In this context the direction given by

the judge to the jury could not dispel the reasonable fear of a lack of impartiality.

The Court found that the judge should have taken a more robust approach

towards ensuring the impartiality of the court. It decided, by a close majority of

four votes to three, that there had been a violation of Article 6 (1). This is an

important ruling, the more welcome since Gregory v. United Kingdom, decided on

25 February 1997,85 the facts of which were similar, had gone in the opposite

direction.86

Whilst the importance of Articles 5 and 6 cannot be overstated, their prepon-

derance in the case law of the Court is nonetheless disturbing. I am reminded of a

friend of mine, neither scholar nor lawyer, who had met a French lawyer during

his holidays. The lawyer happened to have represented a number of applicants at

Strasbourg. My friend commented: ‘He was working on human rights – or rather

he said he was working on human rights, but you know it was not really human

rights. He was just trying to get clients out of jail.’ My view is certainly not that

criminals and prisoners do not deserve treatment fully compatible with human

rights. However, if it turns out that the system is used by people whose life

trajectory has happened to put them in fairly regular contact with lawyers,

questions need to be raised about the kind of persons and issues that the system

inadvertently – or not so inadvertently – leaves out. There is more to human

rights than Article 5 and Article 6 issues.
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That human rights go beyond issues of lawful detention and fair trial is borne

out by the case law of the Court. Most prominently, the Court has a developed – if

not uncontroversial – case law on Article 10 (freedom of expression), Article 8

(respect for private and family life), Article 1 of Protocol 1 (property), Article 3

(the prohibition of torture and inhumane and degrading treatment) and, increas-

ingly, Article 2 (the right to life). However, other issues are conspicuously absent.

For example, the Court has almost totally ignored racism – with Sander a

noteworthy exception, but an exception nonetheless.

The persisting ignorance of racial discrimination by the Court: The
false promise of Nachova

Racism is a problem which plagues Europe. However, ‘leafing through the annals

of the Court, an uninformed observer would be justified to conclude that, for over

fifty years democratic Europe has been exempted of any suspicion of intolerance

and xenophobia’.87 These are not the words of an embittered former probationary

lawyer, but of a judge of the Strasbourg Court who could not follow his colleagues

in their refusal to confront racism in a case decided in 2002. It took the Court

another two years before it eventually found for the first time that a state had been

guilty of racial discrimination – in the case of Nachova v. Bulgaria, decided on 26

February 2004 by a Chamber.88 This decision, however, turned out to be a false

promise. On 8 June 2005, the Court, sitting in a Grand Chamber,89 confirmed

only part of the decision of the Chamber. The question therefore unfortunately

remains: how can we explain the Court continually ignoring the problem of

racism? Commentators tend to give technical answers to this question. These

answers are reviewed in this section to show that they fail to provide a convincing

explanation.

The relevant provision in the Convention is Article 14.90 It provides: ‘The

enjoyment of the rights and freedoms set forth in this Convention shall be secured

without discrimination on any ground such as sex, race, colour [etc.]’. In legal

jargon, Article 14 is said not to be free-standing, which means that it must be used

in conjunction with another provision of the Convention. In concrete terms, an

applicant who wants to rely on it must claim that he or she has been discrimi-

nated against in his or her enjoyment of another right guaranteed by the Con-

vention. While this obviously limits the opportunities for applicants to claim

discrimination,91 one would nonetheless expect that there are plenty of circum-

stances where people are racially discriminated against in their enjoyment – or

lack of enjoyment – of the rights guaranteed by the Convention. The fact that

Article 14 is not free-standing must be rejected as a plausible explanation for the

paucity of its case law.

The fact that the Convention fails to produce a ‘horizontal effect’ does not

provide a better explanation. It is true that the Convention is not meant to

regulate what happens between private parties (horizontal effect), but only what
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happens between an individual and a state (who are considered to be in a vertical

relationship). For example, if an employer is guilty of racial discrimination,

the responsibility of the state is normally not engaged under Article 14 of the

Convention, even if the complaint can be attached to another provision of

the Convention; the only exception is if the behaviour of the state is itself repre-

hensible, for example because it has made it impossible for the victim of the racial

discrimination to seek redress. In conclusion, the absence of horizontal effect limits

the use of Article 14; it still does not explain the dearth of relevant case law.

One argument sometimes put forward is to the effect that the absence of case

law on Article 14 is due to the fact that applicants themselves do not raise the issue

of racial discrimination very often.92 Admittedly the Court can only adjudicate on

issues which are brought to it by – typically – individual applicants. However, the

Court has repeatedly been asked, notably by Kurds in cases against Turkey and by

Romas in cases against Bulgaria, to find that the abuses of human rights com-

plained of were racially motivated. It took a Chamber decision (Nachova, partly

overturned by a Grand Chamber) for the Court for the first time not to reject this

type of claim.93 Had an applicant been successful on this issue, it is likely that

similar claims would have followed.94 Presumably, if applicants and their lawyers

fail to bring to Strasbourg an issue which is known to affect a substantial part of

the population, it is because they feel there is no point in raising it.

Three major obstacles to making a successful claim under Article 14 have been

erected by the Court. The first is that the applicant must prove his or her

allegation ‘beyond reasonable doubt’. In other words, the onus is on the applicant

to prove that racial discrimination has occurred; even when he or she has made a

prima facie case of discrimination, the burden of proof is not shifted to the state;

thus, the state is not asked to satisfy the Court that its action was devoid of racial

discrimination. As Judge Bonello explains in his dissenting opinion in Anguelova

v. Bulgaria, decided on 13 June 2002, proof beyond reasonable doubt is typical of

a criminal procedure where a person is presumed innocent until the state proves

him or her guilty. Whilst such a standard of proof makes sense in the criminal

context, it is virtually impossible for a plaintiff who alleges racial discrimination

to attain. In the words of Bonello, it is in this matter ‘as unreal as it is unrealistic

and unrealisable’; it becomes ‘a standard that only serves to ensure that human

rights harm, however flaunted and forbidding, remains unharmed’.95 For the

Maltese judge, it is the more objectionable since such a standard is not even

mandated by the Convention, but imposed by the Court, of its own accord.96 In

Nachova, a Chamber of the Court finally took a different approach towards the

standard of proof required, but it was overruled on this point by the Grand

Chamber.

A second difficulty which can be attributed to the Court concerns the absence

of a concept of ‘indirect’ discrimination in European human rights law. Illegal

direct discrimination occurs when a person is directly discriminated against on a

prohibited ground – typically race or sex. This is what happened in the Anguelova
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case. Ms Anguelova’s son had been pursued and ill-treated by the Bulgarian

police, resulting in his death. Presumably, but for the fact that he was a Roma,

this would not have happened. By contrast, indirect discrimination occurs when

prima facie non-discriminatory rules or practices adversely and disproportionately

affect members of a particular group. For example, in Abdulazis, Cabales and

Balkandali v. United Kingdom, decided on 28 May 1985,97 the applicants were

women of foreign nationality who could not be joined by their husbands. They

argued that the Immigration Rules in force were contrary to Article 14 in that their

main effect was to prevent immigration from the New Commonwealth and Paki-

stan so as to keep the number of coloured immigrants down. They did not convince

the Court. The Court remains unlikely to accept this type of reasoning even today,

because it relies on statistical or sociological evidence for establishing the discri-

mination, which does not sit well with the standard of proof beyond reasonable

doubt which it favours, as we have seen. As there are many cases of racial dis-

crimination which happen indirectly, this is a serious setback. The refusal to

embrace the concept of indirect discrimination is entirely the making of the Court.

The third reason why the case law on Article 14 is underdeveloped is again a

matter of policy by the Court. This is that, quite often, the Court declares that

having found a violation of a particular provision of the Convention, it is

unnecessary for it to examine the merits of a second allegation, related to the

violation of another provision. Such a declaration is invariably made when

applicants allege a violation of Article 14.98 The refusal to look at further

complaints is justified when it is clear that the applicant has tried every possible

line of argument in the hope that at least one would succeed. It is, however,

utterly unjustified when the left-unexamined allegation concerns racial discri-

mination. Having that allegation taken seriously is important for the applicant.

Presumably Ms Anguelova wanted it to be recognized both that the Bulgarian

authorities were responsible for the death of her son (which the Court did) and

that his ill-treatment had been racially motivated (which the Court did not, to

Judge Bonello’s dismay). From the perspective of a human rights European

policy, the limited assessment of the Court is also unsatisfactory: it lets states

off the hook on important issues which remain as a result ignored within the

Convention system and by the defendant state. Given that this system is

supposed to set the prevailing standards in Europe, the failure is unfortunate,

to say the least.

Given the past record of the Court on Article 14, the ruling of its First Section

in Nachova and Others v. Bulgaria, decided on 16 February 2004, was extremely

welcome.99 The applicants in this case were relatives of two young men of Roma

origin who had been killed by the military police. The two twenty-one-year olds,

conscripts in the army, had escaped from a construction site where they had been

brought for work. The commanding officer dispatched four military police

officers to locate and arrest them. Having found them (which had not been

difficult given that they had returned to their home) the officers fired fatal shots
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in the course of their arrest. The victims were clearly unarmed; they had been

standing by a fence which they may have thought of climbing to escape, although

one had a bullet in his chest, rather than his back, suggesting he might have

decided to surrender. The Court had no difficulty finding that the use of lethal

force had not been ‘absolutely necessary’ as provided by Article 2 of the Conven-

tion. This was not the first ruling of this kind. What was new is that the Court

went on to find a violation of Article 14.

The Court had received third-party comments from the European Roma

Rights Centre; it also referred to reports of international organizations (both

governmental and not) on the situation of Roma in Europe and, in particular,

Bulgaria. As well as commenting upon the general situation, the applicants

remarked that the bullets had been fired in an inhabited compound, involving a

risk to life that would probably have not been taken in a non-Roma area;100 one

witness, a bystander who was there as the events were unfolding, had reported

that the major in charge had verbally abused him, shouting, ‘You damn Gyp-

sies’.101 The Court first reproved the domestic authorities for having ‘failed in

their duty under Article 14 of the Convention, taken together with Article 2, to

take all possible steps to establish whether or not discriminatory attitudes may

have played a role in [the] events’.102 It then proceeded to examine the allegation

of a violation of Article 14 from a substantive – as opposed to procedural – point

of view. On this issue, the Court stated:

[I]t has become an established view in Europe103 that effective implementation of the

prohibition of discrimination requires the use of specific measures that take into

account the difficulties involved in proving discrimination . . . [T]he Court considers

that in cases where the authorities have not pursued lines of inquiry that were clearly

warranted . . . it may, when examining complaints under Article 14 of the Conven-

tion, draw negative inferences or shift the burden of proof to the respondent

Government.104

Having done this, the Court unanimously found yet again a violation of Article

14, taken together with Article 2, of the Convention – this time on its substantive

aspect.

The Bulgarian Government successfully requested for the case to be referred

to a Grand Chamber. The Court, sitting in a Grand Chamber, confirmed the

finding of violation in respect of the two limbs (substantive and procedural) of

Article 2. It went on to find that the failure by the authorities to investigate the

‘possible racist overtones in the events that led to the death of [Mr Angelov and

Mr Petkov]’ resulted in a ‘violation of Article 14 of the Convention taken

together with Article 2 in its procedural aspect’.105 However, the identification

of a duty for the authorities ‘to investigate the existence of a possible link

between racist attitudes and an act of violence’106 fell short of the reversal in

the burden of proof which had been accepted by the Chamber. On this front, the

Grand Chamber asserted that it could not ‘lose sight of the fact that its sole
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concern is to ascertain whether in the case at hand the killing [of the two men]

was motivated by racism’.107 For the majority of the judges of the Grand

Chamber, it was ‘not possible to speculate on whether or not [the two men’s]

Roma origin had any bearing on the officers’ perception of them’.108 According

to them, it could not be excluded that the man who had fired the shots ‘was

simply adhering strictly to the regulations [condemned by the Court under

Article 2] and would have acted as he did in any similar context, regardless of

the ethnicity of the fugitives’; there was ‘nothing to suggest that [he] would not

have used his weapon in a non-Roma neighbourhood’.109 In other words, ‘the

Court [did] not consider that it [had] been established that racist attitudes

played a role in Mr Angelov’s and Mr Petkov’s deaths’.110 The finding that there

had been ‘no violation of Article 14 of the Convention taken in conjunction

with Article 2 of the Convention in respect of the allegation that the events

leading to the death of Mr Angelov and Mr Petkov constituted an act of racial

violence’ was adopted by eleven votes to six.

Even if the unanimous finding by the Grand Chamber of a violation of Article

14 taken in conjunction with Article 2 in respect of the authorities’ failure to

investigate possible racist motives is welcome,111 it remains that the approach of

the Court in this area lacks vigour. This timidity is congruent with a context

where even mentioning the word ‘racism’ has been, for a long time, beyond the

Court. A search in the Court’s website112 indicates that the word made its first

appearance in the Strasbourg case law in Jersild, a judgment of 1994 which could

hardly be said to have adopted a decisive stance against racism, as we have seen.113

Admittedly, the Sander judgment of 2000, reviewed in the previous section,

referred to ‘the importance attached by all Contracting States to the need to

combat racism’. This view was confirmed by the Grand Chamber in Nachova.114

Given the Court’s ‘surprisingly limited’115 record on the issue, however, these

could sound like rather empty words.

Two decades ago, Peter Fitzpatrick wrote an article which argued that ‘racism is

compatible with and even integral to law’.116 He took the example of the British

Race Relations Act 1976: while the Act was supposed to combat racism, it did

nothing against it – notably because of the applicable rules of evidence. Fitzpa-

trick argued that ‘the very foundational principles of law as liberal legality import

racism into law, those principles of equality and universality which stand in their

terms opposed to racism’.117 To rephrase this statement in simple terms: law says

it is against racism, in fact it is only too happy to endorse it. Fitzpatrick referred to

the Marxist view which finds capitalism and racism ‘compatible, even symbi-

otic’.118 This perspective expects oppression in society to be legitimized by law.

Applying this to the law of the European Convention, the fact that the Court has

found ways, technical and thus apparently (but only apparently) neutral, which

have ensured that racism in Europe remains the social thread that it has long

been, is not surprising.
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The capitalist foundation of the ECHR: Messochoritis and the
whole case law

Examined in a Marxist light, the Convention system suddenly ceases to appear as

the beautiful achievement which it is generally heralded as being. It is revealed

instead as a legal system which sustains a skewed political system, which itself goes

hand in hand with a deeply oppressive economic system. In short, the Convention

participates in capitalism, in the worst sense of the term.

The institutions of the state, law and private property are central to capitalism

and liberalism – two ‘isms’ which at least one kind of Marxism regards as hardly

dissociable.119 Marx did not like these institutions; he had hoped that they would

have become superfluous in the communist society which he expected to succeed

capitalist society. In fact, they are still with us. Every judgment of the Court can be

seen as supporting them. Messochoritis v. Greece, decided on 12 April 2001,120 is

one among many, many cases in point.

The case emerged after the Greek state refused to pay the applicant for works

he had carried out in a military airport, on the order of the relevant State

department but outside the terms of the contract signed with the State. After a

three-year long judicial procedure, a court in Athens recognized the claim of the

applicant and ordered the state to pay him. The State appealed, triggering a

procedure which lasted for over seven years. The applicant was eventually paid

in 1999. He complained at Strasbourg that the judicial resolution of his case had

taken too long. The Court found that the overall length of the administrative

proceedings indeed constituted a violation of Article 6 (1) of the Convention.

Messochoritis, involving as it does a contract, money, the military and courts,

illustrates the symbiosis which exists between the Court and a social organization

which Marx would have abhorred.

The judgment forces us to consider what is meant by ‘human rights’. In this

case, the Court found that there had been a violation of the Convention. Most

people, however, would probably fail to see a violation of human rights in the

facts of the case. This is to say that a gap exists between the sense we intuitively

attribute to the expression ‘human rights violation’ and the meaning the term

receives once human rights have been judicially institutionalized. Marx would not

have been surprised by the discrepancy. On the contrary, he would have seen it as

the raison d’être of human rights: making people believe they are free while the

system they support is alienating.

Human emancipation: Found neither in human rights nor, of course,
in the Stalinist gulag

The anthropologist Talal Asad urges us today to ‘examine critically the assump-

tion that . . . human rights always lead in an emancipatory direction, that they

enable subjects to move beyond controlling power into the realm of freedom’.121
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Rejecting the idea that human rights are ‘simply a persuasive and reasoned

language that comes down from a transcendent sphere to protect and redeem

individuals’, he posits instead that the language of human rights ‘articulates

inequalities in social life’.122 This makes Asad doubt that the human rights project,

part and parcel of modernity, could bring about ‘practical equality and an end to

all suffering’.123 His hardly disguised intimation is that we should look beyond

human rights for real emancipation.

Marx, to whom Asad specifically refers,124 would have concurred with this

conclusion. He conceived of the religious state, the political state and human

emancipation as three historical stages due to succeed each other in linear progres-

sion. In world historical terms, the political state and its concomitant human rights

thus represented a step in the right direction;125 but they were only a step. What

Marx wanted was true emancipation. By this he meant the establishment of

a society where man would be able to ‘take the abstract citizen back into himself

and . . . become a species-being’, recognizing his own forces as social forces.126

History has shown that Marx’s belief that the institutions of state, law and

property would wither away was ridiculously naı̈ve. His utopia of communal

society rested on the assumption that power would cease to be a force to be

reckoned with.127 But power is everywhere, as Michel Foucault has masterfully

demonstrated.128 Not surprisingly, given the utopian character of his project,

Marx failed to indicate anywhere in his work how the transformation from

bourgeois man to species-being would be achieved. Though he mentioned that

there would be ‘a political transition period in which the state [could] be nothing

but the revolutionary dictatorship of the proletariat’,129 he never explained in

detail how communist society would come about and how it would work.

Taken as a political programme, Marx’s writings were at best hollow, at worst

dangerous. Had they had little impact, this would not have mattered much.130 But

Marx, who died in 1883, inspired revolutions and dictatorships throughout the

world, starting in 1917 in what became the Soviet Union. The most appalling acts

were committed in the twentieth century in the name of Marxism and commun-

ism. Marx would never have condoned them. Even though his liberal detractors

concede this, they still tend to blame him for not having seen that human rights

were valuable, in their own right.131 They maintain that Marx was wrong to

suggest that rights could be disposed of. As Robert Fine puts it, a standard Marxist

view became that ‘[i]f civil liberties were merely an illusion obscuring the harsh

realities of wage slavery, then the only significance of their loss would be to clarify

the class struggle’.132

I find it disingenuous to criticize Marx for ideas that have been used in a way

that he could not have imagined (even if he referred to the dictatorship of the

proletariat) and to hold him partly if unwillingly responsible for the Stalinist

gulag. It is difficult to think that Marx would not have wanted to be more

forthcoming about what the idea of rights offered, had he had the benefit of

hindsight. This is indeed what self-declared Marxists have done in the 1970s and
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1980s, such as E. P. Thompson in Britain and Claude Lefort in France, when it

became clear to them that the abuses of the Stalinist regime had to be denounced

in no uncertain terms.

Thompson and Lefort: A valuable rule of law even in the face of
objectionable legal rules

In 1975 the British historian E. P. Thompson published Whigs and Hunters,133 a

study of the ‘Black Act’. This piece of legislation was adopted in 1723 in the wake

of the enclosure laws which had started to transform, from the fifteenth century,

common lands into private lands, thus depriving peasants from the hunting and

foraging rights they had historically enjoyed. The Black Act, named after the

rebels who blackened their faces in disguise, criminalized infringements of these

enclosures laws. Law had thus turned free-born Englishmen into trespassers and

criminals who could be sentenced to death. Thompson showed how the law was

used to serve the interests of the propertied class against the peasantry; he referred

to the Act as ‘a form of state-sponsored Terror’.134 But he refrained from inferring

that ‘law is an instrument of brute force by which the ruling class consolidates and

reinforces its hegemony’.135 This would have been the ‘conventional Marxian

conclusion’.136 In a famous afterword, Thompson stated instead that the rule of

law is an ‘unqualified human good’.137

Daniel Cole stresses that this afterword was motivated by Thompson’s wish to

make clear that he rejected, at the end of his study, the pessimistic view that law

does not matter.138 Incidentally, of course, this view would have made the study

redundant. As Thompson remarked, ‘[why spend] three years trying to find out

what could, in its essential structures, have been known without any investigation

at all?’139 More importantly the view was not tenable. Thompson, who had

resigned his membership of the Communist Party in 1956 following his disturb-

ing experience of the Soviet regime,140 wrote in the 1975 afterword:

[T]here is a very large difference, which twentieth-century experience ought to have

made clear even to the most exalted thinker, between arbitrary extra-legal power and

the rule of law . . . The rhetoric and the rules of a society are something a great deal

more than sham. In the same moment they may modify, in profound ways, the

behaviour of the powerful, and mystify the powerless. They may disguise the true

realities of power, but, at the same time, they may curb that power and check its

intrusions.141

He continued, in a passage which remains eminently cogent at the beginning of

the twenty-first century:

To deny or belittle [the unqualified good of the rule of law] is, in this dangerous

century when the resources and pretentions [sic] of power continue to enlarge, a

desperate error of intellectual abstraction. More than this, it is a self-fulfilling error,
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which encourages us to give up the struggle against bad laws and class-bound

procedures, and to disarm ourselves before power. It is to throw away a whole

inheritance of struggle about law, and within the forms of law, whose continuity

can never be fractured without bringing men and women into immediate danger.142

Thompson talked of ‘the notion of the regulation and reconciliation of conflicts

through the rule of law’ as ‘a cultural achievement of universal significance’.143 In

a statement that perfectly applies to the handling of the ‘War on Terror’ by the

American and British governments, he exclaimed:

[W]e feel contempt for men whose practice [belies] the resounding rhetoric of the

age. But we feel contempt not because we are contemptuous of the notion of a just

and equitable law but because this notion has been betrayed by its own professors . . .

If I judge the Black Act to be atrocious, this is not only from some standpoint in

natural justice, and not only from the standpoint of those whom the Act oppressed,

but also according to some ideal notion of the standards to which ‘the law’, as

regulator of human conflicts of interest, ought to attain.144

‘Ideal notions of what law might be’ had developed at a particular ‘cultural

moment’. This was an achievement which Thompson urged us to cherish.

Thompson’s argument was echoed in Lefort’s 1979 essay on ‘Politics and

Human Rights’ (which I have already quoted above).145 The French thinker

wanted to understand what distinguished and preserved democracy from totali-

tarianism. Like Thompson, he had been shocked by what was happening in the

Soviet Union.146 The experience and efforts of dissidents throughout the socialist

states made it clear to him that human rights were not merely ‘formal, intended to

conceal a system of domination’ but that they could also ‘embody a real struggle

against oppression’.147 It was therefore crucial to grasp the meaning of the

‘historical mutation’ which assigned limits to power and fully recognized right

as existing outside power.148 In Lefort’s view, the separation between power and

rights, achieved in the eighteenth century, and the representation of right ‘as

something which is ineffaceably external to power’ constituted an ‘unprecedented

event’.149 Like Thompson, he thought that the rule of law was (a) extremely

valuable and (b) an achievement that could not be taken for granted.

He made it clear that his observations did not exempt law from criticism:

[T]hese remarks are not intended to call into question the justified criticism brought

against the actual application of human rights, or . . . the laws that are supposed to be

based on them . . . As long as they are made at the factual level, these criticisms are

valid, whether they denounce the vices of legislation . . . or the iniquities in the system

of justice . . . or whether they dismantle the mechanisms by which opinion is

manipulated or fabricated.150

At the same time, ‘the symbolic dimension of human rights’ had to be acknowl-

edged and the benefit of it having become ‘a constitutive element of [democratic]

political society’ recognized and valued.151

Marxist light 141



Thompson no doubt would have agreed, even though some commentators

misunderstood him, ‘wrongly supposing that [his] avowal of the Rule of Law

[committed] him to defending the existing legal (and economic) order’.152 Cole

persuasively rebuts this interpretation. He summarizes Thompson’s conception of

the Rule of Law as follows:

[T]he Rule of Law is an ‘unqualified good’ to the extent it (actually) limits ruling

powers by requiring equal application of the legal rules to rich and poor, the powerful

and powerless. The Rule of Law is by no means sufficient to ensure just legal rules or a

just society in general, but it is a necessary condition in that its opposite – unbridled

power – ensures injustice.153

Thompson’s aim was to combine ‘reverence for the Rule of Law and distrust of

legal rules’.154

Ipek: Law is not just a sham

This section uses one case decided by the Strasbourg Court on 17 February 2004,

Ipek v. Turkey,155 to illustrate the value of the rule of law. I have laboured the point

in this chapter that the privileged person who has access to a lawyer is at an

advantage when it comes to accessing the European Convention system. I now

want to counterbalance this argument by observing that the fact that the system is

in principle open to everyone has the practical consequence that even the poor

and illiterate sometimes manage to rely upon it.156

On the morning of 18 May 1994, armed soldiers arrived at the hamlet of

Dalherezi, near the village of Türeli, in the province of Diyarkabir, then the scene

of fierce fighting between the PKK and the security forces, in Turkey. The soldiers

ordered the inhabitants to leave their homes and took them to the school on the

outskirts of the hamlet. They separated the men from the women and children;

they set the houses of the hamlet on fire. Once they had finished, they selected at

random six young men to carry their gear back to the rendez-vous where they

were to be picked up. They came back in the afternoon, burning any house which

remained standing and threatening the villagers with violence if they extinguished

the fires. It appeared later that the six young men had been taken away to a

military establishment. The following morning, three were released, unharmed;

three were never seen again.

The foregoing is a summary of what the Court established in the Ipek

judgment.157 The Court discounted the Turkish Government’s suggestion that

the PKK could have destroyed the hamlet and abducted the young men as acts of

reprisals for refusal to assist them.158 Rejecting the Government’s blunt denial of

any responsibility for these events, the Court found, unanimously, that Turkey

had violated the following provisions of the Convention: Article 2 (right to

life) in both its procedural and substantive strands, Article 3 (prohibition of

inhuman treatment),159 Article 5 (right to freedom), Article 13 (right to a
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remedy), as well as Article 1 of Protocol 1 (right to the peaceful enjoyment of

possessions).

The applicant in this case was the father of two of the young men who

disappeared. Anything but an affluent bourgeois, he was a shepherd living in

humble conditions. Someone who attended the fact-finding mission conducted

at Ankara by the Court told me: ‘it was as if he had sprung right from the Old

Testament’. Mr Ipek, who the Court mentioned came from ‘a simple and unso-

phisticated background’,160 is not the kind of person that Morvai’s account would

lead us to expect to win anything at Strasbourg. Admittedly, it is unlikely that he

would have managed to pursue his case without the involvement of the Kurdish

Human Rights Project established in London.161 This does not detract from the

fact that the theoretical opening of the Convention system allows, if the condi-

tions are right, its practical opening.

This is not to suggest that cases like Ipek eliminate the need to criticize the law of

the Convention or the case law of the Court. Even Ipek is not unproblematic. Three

areas of concern can be mentioned. First, the application was lodged on 18 Novem-

ber 1994 but it was not declared admissible until 14May 2002, with the fact-finding

mission taking place as late as November 2002. Surely the interval of eight years is

not conducive to justice, both because the facts are more and more difficult to

establish as time goes by and because the period during which the applicant had to

wait to see his case processed was inordinately long, especially in the light of the

seriousness of his complaint. Second, the Court disposed of his allegation that he

and his sons had been discriminated against on the ground of their Kurdish origin,

in violation of Article 14 of the Convention, in just two sentences:

The Court has examined the applicant’s allegation. However, it finds that no violation

of this provision can be established on the basis of the evidence before it.162

Nachova v. Bulgaria, adopted the day before by a Chamber of the Court from a

different Section163 and admittedly overruled by a Grand Chamber as discussed

above, indirectly highlights the shortcomings of this reasoning. More generally, it

is difficult to think that the refusal by the Court to touch upon the real causes of

the violations of the Convention does anything to promote a resolution of the

conflict. Third, the way the Court arrives at a sum in terms of pecuniary and non-

pecuniary damages, as well as costs and expenses, seems rather arbitrary. While

this point is not as important as the previous two, the incapacity of the Court to

achieve consistency and transparency in this field can not be ignored, for, in the

long term, it is damaging to its reputation and perhaps even to its integrity.

The criticisms I have levied against the Ipek judgment in this section, and

against various aspects of the Strasbourg system elsewhere, show that law matters.

There would be no point in voicing them if there was no hope that the Court

might change its practice and/or reasoning. This hope is generated by a belief,

however cautious, in the benefits of law. Law is a sham, assuredly, but it is not just

a sham.
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Conclusion

Marx did not believe in human rights. He observed that their emancipatory

potential was severely limited by the fact that they reflected the capitalist economy

in which they were inscribed. He urged us to be aware of their ideological

function. He warned us that not everyone benefited from them and that, in that

sense, they were not universal.164

In application of this teaching, this chapter has aimed at going below the

surface of what is generally said about the European Convention system, paying

particular attention to the proposition that the system is open to all who fall

within its jurisdiction. This proposition is widely accepted. It is formally true. In

practice, however, economic and social barriers exist which make it difficult to

take it at face value.

This conclusion has been supported by turning to materials, such as inadmis-

sibility decisions, which are generally ignored in legal commentaries and by

highlighting the saliency of issues, such as racism, which hardly figure in the

Strasbourg case law. Significantly no resort has been made to judges’ separate

opinions in order to illustrate the way Marxian insights remain pertinent today.

This is in stark contrast with the situation in the previous two chapters where a

statist and a consequentialist reasoning were shown to have made some inroad in

the reasoning of Judges Costa and Loucaides, respectively.

It would of course have been extremely surprising to find that one of the

Strasbourg judges had strong Marxist inclinations. However, Marxism need not

be seen as entirely subversive. Marx was ambivalent towards human rights rather

than fiercely critical of them. While he put forward the idea that the rights of man

were the rights of selfish man, he also held that their recognition in the eighteenth

century had marked progress from feudalism. Put in simplistic terms: better have

human rights than no rights at all in a society that is not communist – communist

in Marx’s sense of the word.

This view has found an expression in the argument, put forward in the

twentieth century by thinkers who declared themselves to be Marxist, that the

rule of law is a creation which must be cherished. Tampering with the rule of law

and the idea of human rights in the absence of a more effective emancipatory

project is indeed dangerous. At the same time, however, we must have the

intellectual and moral honesty to confront the inherent limitations of the human

rights concept and the emancipatory model it purports to embody.
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lawyers to explain in a public forum how complaints might be brought to Stras-

bourg. On his return, the KHRP started to receive from Human Rights Association

lawyers in Diyarkabir documents which testified to gross violations of human

rights, from torture to village destructions, killings and rape. The London-based

lawyers worked at turning these documents into complaints at Strasbourg, which

were in turn turned into communications to the Turkish government. Over the next

decade, official hearings by the old Commission brought out the Convention

physically to the South East of Turkey, while the judgments of the Court produced

some accountability on the part of Turkey regarding its ruthless military campaign

in the – largely peasant – Kurdish region (Boyle, personal communication). It is

unlikely that Ipek would have existed without the KHRP.

162 Para. 213 of the judgment.

163 Nachova was a judgment of the First Section, Ipek of the Second.

164 But Brown remarks that for Marx – especially the early Marx – history was making

‘its way towards true, as opposed to strategic, universalism’, which is in stark

contrast to the view held by most post-Marxist critics that ‘universalism is unre-

deemable insofar as it is always one with the hegemonic aims of the historically

dominant’: Brown, ‘Rights and identity’, at 101, note 29.
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6

The Convention in a particularist light

How can the proposed Declaration be applicable to all human beings, and not be a

statement of rights conceived only in terms of the values prevalent in the countries of

Western Europe and America? (Herskovits)

Cultural relativism is widely recognized as the doctrine which stands opposed to

the idea, central to the human rights credo, that human rights are universal. It is

generally understood as asserting that each culture nurtures its own values and

ways of being and doing; is understandable and must be understood within its

own terms; and should not be morally assessed by a culture external to it, even in

the name of human rights. The doctrine tends to result in a denunciation of

human rights as an expression of imperialism.

Discussions about human rights and relativism typically involve references to

Asia, Africa and/or the Middle East.1 This is because the debate between univers-

alism and relativism tends to be conducted as if it were concerned with how the rest

of the world should react to something which originated in the West. This chapter

springs from the view that this is not the most fruitful way to conceive of it.

The chapter shows that the debate is inescapable even within the confines of

Europe, i.e. internally to the fairly homogeneous region from which human rights

are said to have originated. In concrete terms, it examines the doctrine of the

margin of appreciation developed in the Strasbourg case law as an expression of

relativism, and it disputes the claim that the prohibition of torture and inhuman

and degrading treatment contained in Article 3 of the Convention can mean-

ingfully be said to be absolute when what is being prohibited is in fact culturally

shaped. Human rights cannot be said to be ‘inherent’ to human nature.

The problem of the applicability of human rights in a relativist perspective

need not be about the standing of one region of the world as against another.

What relativism highlights is that minimal common standards are never entirely

common: they always stand in the way of more peculiar, or particular, norms. The

debate between universalism and particularism thus captures the difficult and

always controversial accommodation between unity and diversity in mankind.

The reference to ‘particularism’ in the last sentence, as well as in the title of this

chapter, is not due to an inadvertent slip of the pen, as will become clear by the



end of the chapter. The chapter nonetheless discusses and criticizes ‘cultural

relativism’, given the prominence of this expression in the literature.

The AAA Statement of 1947: An outdated view of culture

The ‘Statement on Human Rights’ (hereafter ‘Statement’) produced in 1947 by

the American Anthropological Association (hereafter ‘AAA’) constitutes a con-

venient point from which to start this chapter, as it is often taken to epitomize the

cultural relativist position towards human rights.2

The Executive Board of the AAA sent the Statement to the UN Commission on

HumanRights as the latter wasworking on the draft of what became, a year later, the

Universal Declaration of Human Rights. The Statement expressed the fear that the

Declaration might not be universal.3 Indeed the Declaration proved to spring from

a particular conception of the human good. It only makes sense in a certain kind of

society and polity: that which its drafters knew. It is replete with concepts, such as

legal personality (Article 6), nationality (Article 15), access to public service (Article

21), protection against unemployment (Article 23), and periodic holidays with pay

(Article 24), which are simply not known to most human societies which have

historically existed on earth. Significantly, it was drafted when a considerable

portion of the world remained colonized and had no input into its formulation.4

Returning to the Statement, it can be observed that theUNCommission onHuman

Rights never referred to it in its proceedings, nor did it reply to the AAA. This is not

surprising given that the Statementmerely argued that theCommissionwas facing a

‘problem’ but did not include any specific advice on how to overcome it.

The Statement opens by stressing that a human rights Declaration would need

to seek respect for the individual both as individual and as member of ‘his’ society

(in a disregard, still typical in the 1940s, of any feminist concerns). It hammers

home the point about the importance of guaranteeing ‘respect for the cultures of

differing human groups’, clearly having in mind the destruction of cultures which

colonialism, imperialism and the very establishment of the United States had

heralded.5 Shifting the emphasis slightly, it asserts that the Declaration must ‘take

into full account the individual as a member of the social group of which he is a

part, whose sanctioned modes of life shape his behavior, and with whose fate his

own is thus inextricably bound’. It asks the question posed at the head of this

chapter: ‘How can the proposed Declaration be applicable to all human beings,

and not be a statement of rights conceived only in terms of the values prevalent in

the countries of Western Europe and America?’6

The Statement identifies three core propositions:

1 The individual realizes his personality through his culture, hence respect for indivi-

dual differences entails a respect for cultural differences;

2 Respect for differences between cultures is validated by the scientific fact that no

technique of qualitatively evaluating cultures has been discovered;
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3 Standards and values are relative to the culture from which they derive so that any

attempt to formulate postulates that grow out of the beliefs or moral codes of one

culture must to that extent detract from the applicability of any Declaration of

Human Rights to mankind as a whole.7

Interestingly, the great majority of anthropologists would firmly object today to

each of these propositions. To use the current social sciences jargon, the first

proposition ‘essentializes’ or ‘reifies’ culture. In other words it treats culture as a

static ‘thing’, rather than as a dynamic process. It fails to consider that the cultural

group is never a completely homogenous unit, that it brews dissenting voices

within it, that it constantly evolves. Saying that the individual realizes his person-

ality through his culture misses this point, by linking too rigidly individual

development to a respect for (a presumably all-integrated, ‘functionally’ function-

ing)8 culture.

The second proposition seems to imply that tolerance of all cultures is war-

ranted on the basis that scientific evaluation of cultures cannot (yet) be con-

ducted. It is now widely accepted, however, that ethics is not a matter of science.

Moreover, as anthropologist Alison Renteln has repeatedly and cogently argued,

the recognition that different societies hold different values need not lead to

tolerance of these differences.9 For her, it is clear that ‘the relativist is not

prevented from offering criticism’.10 The awareness that a critique is ethnocentric

may weaken the critique, but without necessarily rendering it impotent.11

The third proposition embodies a view of cultural organic growth which does

not sit comfortably with the current anthropological view of culture as contested

ground, permeable to all kinds of influences.12

In short, the AAA Statement relies on a defective conception of culture. Another

problem is the relativism it preaches, which has left many an anthropologist uneasy,

as discussed in the next section.

Cultural relativism: An embarrassing doctrine but also a
valuable legacy

Melville Herskovits is recognized to have been the primary author of the 1947

AAA Statement. Alongside Ruth Benedict, Herskovits was a student of Franz

Boas. Boas, Benedict and Herskovits, three key figures in American anthropology,

successfully challenged the doctrine of cultural evolutionism which had domi-

nated anthropological thinking since the birth of the discipline in the late nine-

teenth century. Cultural evolutionism sought to rank human societies according

to their stage of development along a progression conceived of as linear. Boas

and his disciples insisted that cultures travel in different directions, propelled both

by different values and by fortuitous circumstances, making the hierarchical

evaluation of cultures invalid. Under the influence of these scholars, cultural

relativism became a core tenet of anthropology in the 1920s and 1930s, especially
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in the United States. The doctrine is commonly – though perhaps wrongly –

understood as entailing tolerance for all culturally embedded moral systems. After

World War II shook the assumption that external value judgments on what a

particular culture produces are unwarranted, cultural relativism lost its hold on

the discipline of anthropology. Though the AAA Executive Committee endorsed

the Statement Herskovits had prepared, the Statement immediately elicited cri-

tiques from within the anthropological ranks.13 By the 1970s, anthropologists

avoided any reference to the doctrine, as if they were embarrassed by it.14

What is in the doctrine which warrants such embarrassment? The question of

what exactly cultural relativism entails is highly disputed. What is not contested is

that it derives from the empirical observation that moral systems are embedded in

culture and that different cultures produce different moral systems. However, the

recording of an uncontested empirical observation hardly warrants the label of

doctrine.15 The important question therefore is: which ethical position does

cultural relativism advocate? There is a view, especially among the detractors of

the doctrine, that cultural relativism entails tolerance for any culturally embedded

moral system on earth – perhaps even any morality, whether or not it is culturally

embedded.16 Those who take cultural relativism to mean this (including many

philosophers) oppose it on the ground that it leads to indifference and/or inac-

tion.17 However, such a position arguably distorts the view of those who, some-

what reluctantly, side with cultural relativism – primarily anthropologists. These

have remarked that the observation that cultures produce different moral norms

does not say anything about the respective value of these norms.

The American anthropologist Elvin Hatch has recently defended what he

tellingly calls the ‘good side’ of relativism – thus implicitly acknowledging the

general discomfort the doctrine inspires.18 This good side mainly consists in

highlighting a double problem: first, the difficulty of ‘establishing reasonable

and general grounds for making moral judgments about the actions of others’

and, second, the ‘strong tendency among the more powerful peoples of the world

to use their own standards, or standards favourable to them, in their relations

with others’.19 In Hatch’s wake, one can say that the doctrine of cultural relativism

is best seen as a counterpart to the arrogance and abuse of universalism, rather

than as a call for anything and everything to be tolerated.

Where cultural relativism has remained acceptable in anthropology is in its

antiracism and denunciation of colonialism.20 Obviously, such denunciation was

a major motivation for Herskovits who repeatedly stressed that the ‘values of the

ways of life of [peoples under western hegemony had] been consistently mis-

understood and decried’.21 In a remark which could be said to anticipate the

Foucauldian concept of discourse, Herskovits observed that ‘eternal verities only

seem so because we have been taught to regard them as such’.22

Returning once more to the 1947 Statement on Human Rights, my own view is

that, whatever its shortcomings, it was right to suggest that the formulation of so-

called human rights criteria cannot but derive from a particular culture with the
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consequence that the applicability of any Declaration of Human Rights to

humankind is a delusion: the concept of human rights is not incontrovertible in

humankind’s repertoire.

Handyside: The margin of appreciation as – seemingly – an
expression of cultural relativism

We have already seen that Handyside v. United Kingdom, decided on 4 November

1976,23 was the first case where the doctrine of the margin of appreciation was

used by the Court. The appearance of the doctrine in the ruling was linked to the

observation that there is no uniform concept of morals in Europe. Considering

that the absence of a universal morality is precisely the premise on which cultural

relativism is based, Handyside can be expected to be highly relevant to our

discussion. It is therefore discussed in some detail in this section. If it is possible

to connect the appearance of the doctrine of the margin of appreciation in

Handyside with cultural relativism, it should nonetheless be said at the outset

that such an embodiment of cultural relativism is an abused rather than a genuine

form of the doctrine. This will be discussed in the next section.

At the heart of the case was The Little Red Schoolbook (hereafter ‘Schoolbook’),

initially published in Denmark in 1969 and intended for a readership of teenagers.

Alongside ‘useful’ advice, the Schoolbook contained passages on sex and drugs

which turned out to be extremely controversial. One for example read:

Porn is a harmless pleasure if it isn’t taken seriously and believed to be real life.

Anybody who mistakes it for reality will be greatly disappointed. But it’s quite

possible that you may get some good ideas from it and you may find something

which looks interesting and that you haven’t tried before.24

Another passage, headed ‘Be yourself ’, stated:

Maybe you smoke pot or go to bed with your boyfriend or girlfriend – and don’t tell

your parents or teachers, either because you don’t dare to or just because you want to

keep it secret.

Don’t feel ashamed or guilty about doing things you really want to do and think

are right just because your parents or teachers might disapprove. A lot of these things

will be more important to you later in life than the things that are ‘approved of ’.25

The Schoolbook had been in circulation in a number of European countries

without this causing any problem. In 1971, however, after adverse media coverage

in some newspapers and complaints being received by the Director of Public

Prosecutions, the publisher of the English version was prosecuted and convicted

under the Obscene Publications Act of England and Wales. Along with its stand-

ing type, copies of the book were seized (although as many as 90 per cent of the

total print-run of 20,000 copies were missed and almost immediately sold,

so popular was the book). The English publisher, Mr Handyside, argued at
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Strasbourg that the British authorities had violated Article 10 of the Convention,

guaranteeing his freedom of expression.

On the face of it, he seemed to have a strong case. How could it be argued that

action against the book was ‘necessary in a democratic society’ when most

societies in Europe were happy for the book to be in free circulation? The answer

is: by stressing that each society has its own views on what morals require and by

letting national authorities determine in great part these moral requirements.

The Court reasoned:

[I]t is not possible to find in the domestic law of the various Contracting States a

uniform European conception of morals. The view taken by their respective laws of

the requirements of morals varies from time to time and from place to place,

especially in our era which is characterised by a rapid and far-reaching evolution of

opinions on the subject. By reason of their direct and continuous contact with the

vital forces of their countries, State authorities are in principle in a better position

than the international judge to give an opinion on the exact content of these

requirements as well as on the ‘necessity’ of a ‘restriction’ or ‘penalty’ intended to

meet them . . . Consequently, Article 10 para. 2 . . . leaves to the Contracting States a

margin of appreciation.

Nevertheless, Article 10 para. 2 . . . does not give the Contracting States an

unlimited power of appreciation. The Court, which . . . is responsible for ensuring

the observance of those States’ engagements . . . is empowered to give the final ruling

on whether a ‘restriction’ or ‘penalty’ is reconcilable with freedom of expression as

protected by Article 10 . . . The domestic margin of appreciation thus goes hand in

hand with a European supervision . . .26

The reasoning of the Court holds in four steps, which can be summarized as

follows:

1 Europe does not enjoy a uniform concept of morality;

2 The Court may therefore not be in a very good position to assess moral requirements;

3 Hence the Convention must be understood as granting member states a margin of

appreciation;

4 Ultimate assessment on whether the Convention has been violated or not nonetheless

remains in the hands of the Court.

Cultural relativist insights permeate this reasoning. First, as we have already

noted, cultural relativism arises from the recognition that different societies/

cultures hold different moralities; the Court’s granting of a margin of apprecia-

tion to the defendant state is motivated by the absence of any uniform morality

in Europe. Second, it is the Court’s view that national authorities probably

understand better than itself – the international body instituted to implement

commonly agreed rules – the requirements of their own local society; cultural

relativism likewise insists that moral assessment is informed by cultural under-

standing, and possibly even depends on enculturation. Third, the implicit
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reference by the Court to a tension between European-wide standards and

national peculiarities mirrors the tension between universalism and relativism.

Finally, the Court leans towards the side of universalism by stressing that no one

but itself can ultimately decide whether the Convention is respected or not. The

dominant position of universalism is a standard feature of the universal versus

relativist debate; relativism, when defended, is defended not for its own sake,

but just for its ‘good side’, with great caution.27

In the Handyside case, relativism nonetheless seemingly won the day. By

thirteen votes to one, the Court did not find that the UK had violated the

Convention. Although it forcefully asserted that Article 10 is ‘applicable not only

to “information” or “ideas” that are favourably received or regarded as inoffensive

or as a matter of indifference, but also to those that offend, shock or disturb the

State or any sector of the population’,28 the Court found that in this case the

authorities had not overstepped their margin of appreciation. Attaching particu-

lar importance to the intended readership of the Schoolbook, namely children

and adolescents aged from twelve to eighteen, it ruled that ‘the competent English

judges were entitled, in the exercise of their discretion, to think . . . that the

Schoolbook would have pernicious effects on the morals of many of the children

and adolescents who would read it’.29

The Court rejected the argument that the lack of action against the book by

other authorities (both in other Member states and in other parts of the UK)

indicated that the course adopted in England was not ‘necessary in a democratic

society’. Like the English, these authorities had acted within the sphere of their

margin of appreciation.30 They had simply come to a different assessment of

the requirements of morals in their jurisdiction. One can see why Richard

Clayton and Hugh Tomlinson have written that, in one form, the margin of

appreciation amounts to ‘an interpretative obligation to respect domestic cul-

tural traditions and values when considering the meaning and scope of human

rights’.31

The reasoning of the Court implicitly suggested that Handyside was about the

protection of English moral values. This is highly disputable, however. What

arguably lay at the heart of the case was the crisis surrounding respect for

authority in Europe in the late 1960s (particularly evident in the French May

1968 movement). Interestingly, this was not readily apparent in the judgment,

except indirectly when the Court quoted passages from the Schoolbook. In this

light, the reference by the Court to the absence of ‘a uniform European concep-

tion of morals’ appears as a strategy which allows it not to identify the issue at the

centre of the case. The next section argues that the reference to a doctrine of the

margin of appreciation in the ruling is hardly a genuine expression of cultural

relativism, though the way the doctrine is presented as being about the respect of

local morality (culture) is typical of many arguments that claim to be cultural

relativist.
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Masquerading as an expression of cultural relativism: The abuse of
the cultural argument

In the previous section, I wrote that the Court did not find the UK in Handyside

in violation of the Convention when the relevant authorities developed their own

response to the circulation of the Schoolbook. I did not qualify this statement

further, and it could have been taken to suggest the development of a national

response. This shortcut was necessary for the sake of brevity but conceptually

unfortunate: intimating that there was a ‘national’ response is highly problematic,

considering that the question of the moral requirements entailed by the circula-

tion of the Schoolbook was vigorously contested. The Court indicated that it felt

that the state authorities were in a better position than itself to answer this

question, given their ‘direct and continuous contact with the vital forces of their

countries’. The English sensitivity was implicitly respected in Handyside. Which

English people were we talking about, however? Considering that the Schoolbook

continued to sell well after the prosecution of its publisher, was it not the

sovereignty of the state, or the respect of figures of authority more generally,

rather than the ‘morality’ prevailing in England and Wales, which the Court was

seeking to protect in Handyside?

On the face of it, the doctrine of the margin of appreciation makes it possible

for a particular ‘national’ way to be respected against external imposition of

‘common’ (or alien) standards. Another perspective, however, would have it that

the doctrine protects those with the power to say to the ‘foreigners’ (namely the

Strasbourg Court) what the local culture is – either the state or the most vocal and

powerful in the country.32 This observation is directly in line with one of the

reasons why cultural relativism has been decried.

Adamantia Pollis has written an article that, in effect, turns around the fact that

a state’s claims of cultural distinctiveness may be a ‘wanton exercise of power by

the elites’.33 She thus perceptively calls for the modern state to be incorporated as

a significant player in the dialogue between universalists and cultural relativists.34

It has long been noted that those in power may be tempted to abuse the concept

of culture, for example by objecting to the application of universal human rights

norms by reference to cultural motivations which in fact have nothing to do with

culture.35 Jack Donnelly gives a number of examples of such ‘cynical manipula-

tion’, including the trial of two political opponents of President Banda of

Malawi before a ‘traditional court’ which did not have the ‘slightest connection

with authentic traditional practices’.36 But we do not need to go to other con-

tinents to grasp the potential for the cultural card to be played in bad faith.37 Mr

Handyside alluded to it before the Strasbourg Court. He argued that the action of

the English authorities under the ‘protection of morals’ was a pretext to muzzle a

small-scale publisher who had published works by Che Guevara and Fidel Castro,

related to the Congolese Revolution and emerging from the Women’s Liberation

Movement.38 He thus obliquely accused the authorities of abusing the concept of
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the protection of morals to pursue an objective which had nothing to do with

morals39 and all to do with the silencing of a politically unwelcome voice. For the

Court, the fact that Mr Handyside was able in 1971 to publish a revised edition of

the Schoolbookwhere the offensive passages had been deleted or amended, without

being subjected to prosecution, was hard to reconcile with this theory of political

intrigue.40 The conclusion of the Court on this point is persuasive. It remains the

case that culture is often used as a cover for pursuing political objectives which have

nothing to do with culture, such as the suppression of opposition or, more mildly

in Handyside, the wish to see respect for authority restored.

Playing the cultural or the moral card can be done by the authorities in bad or

in good faith. In both cases, the fact that the interests and values of all members of

society, however bounded the latter appears, are not as homogeneous as the

dominant cultural discourse would have it, tends to be neglected. We must be

wary of the term ‘culture’. If we insist on using it, we must analyse what it stands

for and who in concrete terms holds the cultural views attributed to them.

Michael Freeman rightly insists on this point. He refers to governments and

intellectuals as ‘gatekeepers’ to the cultures of their peoples and stresses that we

must ‘interrogate official and/or dominant discourses to determine whether those

who are subordinated, excluded and/or marginalized regard their situation as

culturally legitimate’.41

In summary, in the face of something which resembles a cultural relativist

argument, it is crucial to ask whether the argument really refers to a cultural

value. The question of whether the supposed cultural value is really shared by the

people said to belong to the relevant culture also needs to be asked. If a careful

analysis shows that either of these questions must be answered negatively, there is

no real cultural relativist argument to speak of. Instead, there is an abuse of the

term ‘culture’ which, strictly speaking, has nothing to do with cultural relativism,

and everything to do with a masquerade of cultural relativism. It must be

acknowledged that cultural relativism tends to suggest that culture is a thing

which is shared, i.e. to use the sociological jargon, to reify culture (i.e. to make it

into a thing, from the Latin res)42 and to obliterate the dissent around cultural

issues which exists in society. To this extent, it lends itself to be used in a

counterfeit rather than a genuine manner.

The real problem with cultural relativism: The tolerance of the
intolerable – T v. United Kingdom

The other thing which cultural relativism fails to do is to highlight the idea that

culture as such can be oppressive. In the nineteenth century John Stuart Mill had

already talked of the ‘despotism of culture’.43 When culture is abusive, cultural

relativism is particularly problematic for it seems to allow for the abandonment of

the common rule, and thus, for inaction when action is required. This amounts to

what R. J. Vincent has aptly termed ‘cowardice of moral abstention’.44
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One wonders whether the Court could not be said to be guilty of such cow-

ardice when it concludes that there has been no violation of the Convention after

having stressed that there is no common standard between the states parties. The

example of T v. United Kingdom, decided on 16 December 1999,45 comes to mind.

The applicant was one of the two children who, aged 10, dragged a toddler - James

Bulger – from a shopping mall to an abandoned railway and killed him.46 The

applicant child complained at Strasbourg, among other things, that his trial in

England had amounted to inhuman and degrading treatment contrary to Article

3 of the Convention, notably on account of the fact that the United Kingdom set

an inordinately low age of criminal responsibility (ten years of age). He contended

that ‘there was a clear developing trend in international and comparative law

towards a higher age of criminal responsibility’,47 as evidenced by the United

Nations Standard Minimum Rules for the Administration of Juvenile Justice

(known as the Beijing Rules) and a recommendation by the UN Committee on

the Rights of the Child that the United Kingdom should raise the age of criminal

responsibility.48

The Court recalled that the Convention was a ‘living instrument’, thus making

it ‘legitimate when deciding whether a certain measure is acceptable under one of

its provisions to take account of the standards prevailing amongst the member

States of the Council of Europe’.49 In effect this suggested that the standards to be

applied are not necessarily external to what happens to be the received norm. The

Court continued: ‘In this connection, the Court observes that, at the present time

there is not yet a commonly accepted minimum age for the imposition of

criminal responsibility in Europe’.50 The moral cowardice denounced by Vincent

seems to show its head, for the Court concluded:

The Court does not consider that there is at this stage any clear common standard

amongst the Member States of the Council of Europe as to the minimum age of

criminal responsibility. Even if England and Wales is among the few European

jurisdictions to retain a low age of criminal responsibility, the age of ten cannot be

said to be so young as to differ disproportionately from the age-limit followed by

other European States. The Court concludes that the attribution of criminal respon-

sibility to the applicant does not in itself give rise to a breach of Article 3 of the

Convention.51

The reasoning of the Court could perhaps be summarized as follows: given the

absence of a common age of criminal responsibility in Europe, we accept that

virtually anything goes. (Though there would clearly be a limit to this: an age of

two could not be acceptable.)

If relativism is understood as entailing tolerance of culturally embedded values

and practices, it leads to ‘moral neutrality and inaction in situations that are

intolerable’.52 This argument was made by Hatch by reference to gross violations

of human rights (‘political executions, genocide, genital mutilations, honor kill-

ings, and the like’53). T v. United Kingdom presents us with a more benign
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illustration of the argument, at least if we accept that a low age of responsibility is

part of British ‘culture’. (The practice is contestable in the eyes of many a British

academic and practitioner and, presumably, a part of the general public,54 but, as

said above, it is in the nature of culture to be contested.) The five dissenting

judges objected to the verdict of non-violation by saying: ‘It seems to us that the

authorities’ principal reason for bringing these proceedings against children of

eleven years of age was retribution . . . However, vengeance is not a form of justice

and in particular vengeance against children in a civilised society should be

completely excluded’.55 Obviously there was no justification in the opinion of

these judges for the particularism of England and Wales, as it ran counter to

‘civilized’ standards.

Chris Brown has warned that we must be wary of taking too seriously the

position that there ‘appears to be no independent reference point which can be

brought into play in order to allow us to make judgments which do not reflect

and privilege the values and interests of a particular way of life’ as ‘there is a

danger that this position will lead to a version of moral relativism which disables

any kind of cross-cultural criticism, with [unacceptable] consequences’.56 This is

persuasive until one takes on board Renteln’s observation that the relativist is not

prevented from expressing a critique, but is bound only to acknowledge its

possible ethnocentrism.57

The good side and inescapability of cultural relativism

Even though cultural relativism seems to lead to the intolerable being tolerated,

one should be wary of condemning the doctrine at a stroke. This is because it

has a good side,58 namely, the fact that it counteracts universalism, holding at

bay its tendency towards arrogance. Instead of saying ‘we know best’ or ‘we

know’, relativism poses the question ‘what do we know?’59 Universalists too

often assume that they are on firm ground in making judgments about others.

They can easily end up imposing their ways on others for no other reason than

sheer dominant position, without even realizing this, so full are they of their

good intentions.

The whole difficulty of the universalism versus relativism debate is therefore to

assess which side of the coin one is dealing with: the good or the bad side of

cultural relativism – or, conversely, the bad or the good side of universalism. The

exercise is not necessarily easy to conduct and it may lead to controversial

conclusions, but it cannot be avoided.

For example, some will feel that T v. United Kingdom is a manifestation of the

good side of relativism. Instead of having said ‘we know what the treatment of

children in a criminal court requires’, the Court indicated that it did not feel

competent to rule and impose one view as to the relevant requirements: to some

extent, the UK was allowed to develop its own response to crimes committed by

children. Of course, not everyone will approve of the solution adopted by the
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Court. Many will regret, along with the dissenting judges, that the common

standards emerging in international law were disregarded.

In any concrete manifestation of the debate between universalism and relati-

vism, what some regard as an expression of the good side of relativism (inaction

when no action is required) is regarded by others as an expression of its bad side

(inaction when action is required). The two sides exactly mirror each other. On

the one hand, the so-called common rule may be an undue imposition by the

powerful on the less powerful. On the other hand, the particular norm which

constitutes an exception to this rule may be oppressive and morally wrong. The

central difficulty is to identify which is which. The merit of the debate between

cultural relativism and universalism is to point out this difficulty.

Whenever common standards are predicated, the tension between universal-

ism and relativism inevitably arises. Because of this, wishing cultural relativism

away will not do. There is no point in dismissing the doctrine as untenable in the

face of (universal) human rights, for we cannot live without it, even though it is

not clear how to avoid the scepticism which underlies it.60 In consequence, the

Strasbourg Court could not function without something which allows it to bring

out the good side of cultural relativism. The tension between the insistence on

respect for a common standard embodied in a superior rule (universalism) and

respect for national decisions through the application of the margin of apprecia-

tion (cultural relativism) cannot be eliminated. The Court must thus be able to

take either one or the other direction. It must be allowed to opt for what would be

recognized as a cultural relativist position, even if this seems odd for a judicial

institution concerned with enforcing supposedly universal human rights. The

doctrine of the margin of appreciation allows it to do so.61

In summary, a complete rejection of the doctrine of cultural relativism would

amount to throwing the baby (the real difficulty of deciding whether tolerance or

intolerance of culture is called for) out with the bathwater (the identification of

abusive cultural arguments). One must assuredly be aware of the potential which

cultural relativism offers for over-simplified and abusive references to culture. At

the same time, one simply cannot neglect the valuable intuition that the excesses

of universalism need to be counteracted. Of course cultural relativism will always

encompass the risk of leading to inaction when action is required. But then the

question of defining when action is required and when it is not can be very

problematic. In fact, the whole point of the universalism versus relativism debate

is precisely to highlight the difficulty of this question, now explored through

further discussion of case law.

Delcourt versus Borgers: Inaction versus action, or when is
action required?

Considering my training as an anthropologist and my sympathy with the intui-

tion (if not the label) of cultural relativism, I had thought that I would easily have
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found rulings in the Strasbourg case law where the Court had used the doctrine of

the margin of appreciation in a way which could be construed as an expression of

cultural relativism of which I approved whole-heartedly. In my admittedly limited

knowledge of the case law, I have been able to identify only one. This is the early

ruling of the Court in Delcourt v. Belgium, dating back to 1970.62

The case concerned the participation of a member of the Procureur Général’s

department at the deliberations of the Court of Cassation. In Belgian law, the role

of this person was understood to be limited to providing advice of a doctrinal and

scientific nature to the Belgian Supreme Court, which explained his presence at

the Court’s deliberations. Even though he was formally part of the Prosecution

Service, he was not considered to be a party to the proceedings. Mr Delcourt

argued that his presence violated the principle of equality of arms and was

therefore in violation of Article 6 of the Convention. The Court disagreed,

stressing both the peculiar and the historically entrenched character of the con-

tested Belgian system.63

The Court remarked that the at-first-sight ‘unusual’ Belgian way of proceeding

‘[did] not seem to have any equivalent today in the other member States of the

Council of Europe, at least in criminal cases’.64 It was satisfied, however, that ‘the

Procureur Général’s department at the Court of Cassation functions wholly

independently of the Minister of Justice’, that its members are ‘bound to serve

the public interest in all objectivity’ and are not a real party to the proceedings

before the Court of Cassation.65 In this particular case, the fact that the system

had been established for more than a century and a half supported the conclusion

that the Convention had not been violated. In all this time, the contested legisla-

tion and practice appeared ‘never to have been put in question by the legal

profession or public opinion in Belgium’.66 In the words of the Court: ‘This wide

measure of agreement would be impossible to explain if the independence and

impartiality of the men on whose shoulders fell the administration of this

institution at the Court of Cassation were doubted in Belgium, if the worth of

their contribution to the body of decisions of the highest court were disputed or if

their participation at the deliberations of the judges had been thought in a single

case to open the door to unfairness or abuse.’67 The Court unanimously ruled that

there had been no breach of the Convention.

Delcourt was decided on 17 January 1970. Over twenty years later, on 30

October 1991, the Court overruled Delcourt in Borgers.68 The latter case raised

exactly the same issue as the former, except that the Court also considered the fact

that the applicant was in a position neither to reply to the submissions of the

member of the Procureur Général’s department nor to address the Belgian Court

of Cassation last. By eighteen votes to four, the Court now found a violation of

Article 6 of the Convention. It found that the notion of fair trial, including the

rights of the defence and the principle of equality of arms, had ‘undergone a

considerable evolution in [its] case-law, notably in respect of the importance

attached to appearances and to the increased sensitivity of the public to the fair
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administration of justice’.69 In its view, ‘the opinion of the procureur général’s

department cannot be regarded as neutral from the point of view of the parties to

the cassation proceedings . . . Once the avocat général had made submissions

unfavourable to the applicant, the latter had a clear interest in being able to

submit his observations on them before argument was closed . . . Further, and

above all, the inequality was increased even more by the avocat général’s partici-

pation, in an advisory capacity, in the Court’s deliberations.’70

With customary honest vehemence, Judge Martens, dissenting, remarked that

‘it is quite something for an international court to hold that the very proceedings . . .

before the highest court in one of the member states are “unfair” or (to put it less

bluntly) are in violation of . . . Article 6’.71 With equally characteristic insight, the

Dutch judge added: ‘The need for caution in this area is all the greater since . . . its

members [of the Court] have been schooled in different procedural traditions . . . It

may be that those who are completely unfamiliar with a particular procedural

institution will be more readily inclined to find it incompatible with the require-

ments of “fair trial” than those who form part of the same tradition.’72 Although

Martens did not say it in so many words, it is clear that he thought that a

particular tradition easily blinds its followers to the merits of another tradition.

What he does not specify is that his own socialization may indeed have influenced

his opinion. As he remarked, the Belgian tradition was not wholly dissimilar to

that existing in the Netherlands – as well as that in France and Italy.

Was the Court right in Delcourt or in Borgers? My personal inclination is to

think that the Belgian system did not amount to unfair justice. But I admittedly

studied law in Belgium in the 1980s and, as such, had been indoctrinated into its

system. Do I miss something when I think that the Belgium system was adequate –

not wonderful or superior, just adequate? Do I suffer from a delusion or from

false consciousness? Judging from the Court’s judgment in Borgers, many may

think so.73 They may have a point. After all false consciousness is a common

consequence of ‘successful’ enculturation.74 But how are we to dismiss the

possibility that my opponents might not have a point? How do we know who is

right and who is wrong when controversies of the kind we are discussing arise?

Both sides may see the other as having been indoctrinated. How do we distinguish

between objective standards and subjective ones, which pass for objective ones?75

It is the strength of cultural relativism to remind us that this question is worth

asking.

Johnston: An unfortunate cultural relativist application

In the great majority of cases, scepticism is de rigueur – not always, however. The

difficulty is to find where one must abandon doubt and embrace certainty.

Johnston and Others v. Ireland, delivered on 18 December 1986, is a case where

the Court in my view wrongly adopted what could be called a cultural relativist

position.76
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The applicants in this case were a couple and their daughter. The first appli-

cant, Mr Johnston, had separated from his wife in 1965. A few years later, he

started to live with the second applicant. The third applicant, a daughter, was

born of this relationship in 1978. The applicants brought two sets of issues before

the Court. These related on the one hand to the impossibility of the first two

applicants marrying due to the fact that the first applicant was already married

and could not obtain a divorce, and, on the other hand, to the status of the third

applicant as an illegitimate child. The Court found a violation of the Convention

on the latter point, but not on the former.

Only the dispute relating to the impossibility of divorce in Ireland is discussed

here. This part of the dispute arose from the provision of the Irish Constitution,

Article 41, which recognizes ‘the Family as the natural primary and fundamental

unit group of Society’ and endows it with ‘inalienable and imprescriptible rights,

antecedent and superior to all positive law’. Until 1996, Article 41 continued: ‘No

law shall be enacted for the grant of a dissolution of marriage.’77 Although it was

possible under Irish law for spouses to conclude a formal separation agreement

(which Mr Johnston and his wife did in 1982),78 divorce could not be obtained

under this regime, with the resultant inability of a separated spouse to remarry. In

1986, a majority of the population voted in a national referendum against

amending the Constitution so as to allow divorce in Ireland.79

The first and second applicants argued that their inability to marry constituted

a violation of various Articles of the Convention.80 The Court rejected their claim.

With its reference to the doctrine of the margin of appreciation, the reasoning of

the Court on Article 8 is of particular interest to us. The Court held:

Although the essential object of Article 8 . . . is to protect the individual against

arbitrary interference by the public authorities, there may in addition be positive

obligations inherent in an effective ‘respect’ for family life. However, especially as far

as those positive obligations are concerned, the notion of ‘respect’ is not clear-cut:

having regard to the diversity of the practices followed and the situations obtaining in

the Contracting States, the notion’s requirements will vary considerably from case to

case. Accordingly, this is an area in which the Contracting Parties enjoy a wide margin

of appreciation . . .

[The Court] is of the opinion that . . . the engagements undertaken by Ireland

under Article 8 . . . cannot be regarded as extending to an obligation on its part to

introduce measures permitting the divorce and the re-marriage which the appli-

cants seek.81

The Court did not speak in Johnston of national authorities who were ‘closer’ to

the local situation and therefore better able to appreciate local requirements, as it

had done in Handyside. Instead it referred to the ‘engagements undertaken by

Ireland under Article 8 . . . [not] extending to an obligation [to provide what the

applicants wanted]’. In so doing it implicitly positioned its reasoning on the

terrain of power and sovereignty rather than that of culture and relativism,82
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thus stressing – again without using the word – the subsidiary character of the

Convention system of protection. The effect of the Johnston ruling is nonetheless

to uphold the Irish ‘culture’, or rather the Irish dominant culture. As such it can be

approached as a cultural relativist application.

Indeed the good side, the bad side and the defect of cultural relativism, identified

in previous sections, can be seen in the ruling. The good side (if one agrees with this

perspective) is that the Irish peculiarity of not allowing divorce following the Irish

stress on the Family – with a capital F – is respected. Those who do not agree with

this view will see the bad side of the ruling immediately, namely that respect for

family life, here of the separated spouse and his new partner, fails to be guaranteed.

Of course the good and the bad sides of the ruling are in direct opposition to each

other, in line with the general discussion of cultural relativism above.

The typical defect of a cultural relativist position, namely, that it fails to take

sufficient account of dissent by acting as if a supposedly single culture were

homogeneous, is also readily apparent. It was obliquely referred to in the only

dissenting opinion to the judgment adopted by a majority of sixteen. Quoting

nothing but the terms of a report produced by a Committee of the Irish Parlia-

ment in 1967, Judge De Meyer remarked that the constitutional prohibition of

divorce is ‘coercive in relation to all persons, Catholics and non-Catholics’.83 In

other words the Constitution erases the plurality of views regarding marriage and

divorce which exists in Ireland, being content to follow the views of the majority

as if the minority did not exist.

Ireland imposed one view, the sanctity of marriage, on all residents in Ireland.

The Court did not find any fault with this imposition. Without using the word, it

decided to respect Irish ‘culture’, as expressed in its then Constitution. However,

culture can be abusive, especially of the rights of women, and this is what

happened here. Of course both men and women may wish to seek divorce, and

the first applicant in Johnston was indeed a man. However, divorce is also very

much linked to women’s emancipation, in the sense that it allows them to be

independent from men.84 In this light, Johnston must be seen as resulting in an

indirect defence of the subjugation of women by men through respect for deeply

entrenched constitutional values – ‘culture’. In my opinion, Johnston constitutes a

most unfortunate application of cultural relativism.85

The gloss of universalism in the application of Article 3 of the
Convention: Tyrer

Article 3 of the Convention provides that: ‘No one shall be subjected to torture or

to inhuman or degrading treatment or punishment.’ The prohibition is expressed

in absolute terms: there is no second paragraph in Article 3 allowing for the

admission of exceptions. While derogation from substantive provisions of the

Convention is often permissible under Article 15 in the ‘event of a public

emergency threatening the life of the nation’, such derogation is not possible in
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respect of Article 3. For many an author, the absolute character of the protected

rights tends to exclude any application of the idea of pluralism and of the doctrine

of the margin of appreciation to Article 3.86 Writing about the whole field of

human rights, Jack Donnelly asserts that ‘it is difficult to imagine cultural argu-

ments against [provisions which protect against] inhuman or degrading treat-

ment’.87 By contrast, this section argues that Article 3 is always dependent on

cultural arguments. That this is not readily admitted shows precisely the impor-

tance of having a doctrine like cultural relativism.

To anticipate the conclusion of this section, the question of what is human or

inhuman treatment can only receive an answer that is culturally entrenched –

whether this is recognized or not. It would therefore be surprising if cultural

arguments were not to be advanced in response to claims that inhuman and

degrading treatment has been inflicted. Admittedly, in a world view which favours

universalism, these cultural arguments are likely to be either flatly rejected or, if

they are taken on board, not accepted as cultural arguments. The impression is

thus created that a universal position is held. Too often, however, a universal

position is, at bottom, a cultural position in disguise – the strength of cultural

relativism is precisely to teach us this.

Tyrer v. United Kingdom88 was the first case in which the issue of the use of

corporal punishment for disciplining youngsters came before the Court.89 By six

votes to one, the Court concluded in a judgment delivered on 25 April 1978 that

the UK had violated Article 3 of the Convention, thus defeating the cultural

arguments which had been advanced by the Government. Tyrer illustrates all the

points mentioned in the previous paragraph: cultural arguments were invoked to

justify treatments or punishments which appear contrary to Article 3 of the

Convention; the Court did not like this and responded by casting its ruling in

decidedly universal terms; despite its gloss, the ruling referred to nothing but the

by-then dominant culture.

Anthony Tyrer, the applicant, was from the Isle of Man. Aged 15, following an

unprecedented incident with schoolmates, he was convicted in court of unlawful

assault occasioning actual bodily harm. In accordance with the legislation in force

on the Isle of Man, he was sentenced to three strokes of the birch. The punish-

ment was administered the day his appeal was dismissed (a few weeks later), on

his bare buttocks, at a police station, in the presence of a doctor and his father. He

was sore for about a week and a half afterwards.90 Mr Tyrer lodged an application

with the Commission claiming that the punishment contravened Article 3 of the

Convention. When he later declared, having attained ‘full age’, that he wished to

withdraw his application, the Commission refused to accede to his request in view

of the ‘general questions’ which the case raised.91

The contested legislation in force on the Isle of Man provided that: Any person who

shall –

a unlawfully assault or beat any other person;
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b make use of provoking language or behaviour tending to a breach of the peace,

shall be liable . . . to a fine . . . or to be imprisoned . . . and in addition to, or

instead of, either such punishment, if the offender is a male child or male young

person, to be whipped.

Precise provisions specified the nature of the instrument to be used, the number

of strokes which could be given, where the punishment could be carried out and

the other conditions governing its administration.92

The Isle of Man is not part of the United Kingdom; it is a dependency of the

Crown with its own government, legislature, courts and administration. The

United Kingdom thus tried to rely before the Court on the paragraph of Article

63 of the Convention which read: ‘The provisions of this Convention shall be

applied in such territories [to which a Government has extended the application of

the Convention by specific declaration to this effect] with due regard . . . to local

requirements’.93 The Court refused to consider that there were any specific

local requirements to take into consideration in this case. Article 63 had been

‘designed to meet the fact that, when the Convention was drafted, there were still

certain colonial territories whose state of civilisation did not, it was thought, permit

the full application of the Convention’.94 The Isle ofManwas ‘an up-to-date society’

which ‘ha[d] always been included in the European family of nations’.95 The Court

shared the view of the Commission that ‘there were no significant social or cultural

differences between the Isle of Man and the United Kingdom which could be

relevant to the application of Article 3’.96 To no avail, the Agent of the Government

repeatedly requested the Chamber of the Court to carry out an ‘investigation on

the spot’, as it had power to do, so that it should ‘become acquainted at first hand

with local circumstances and requirements in the Isle of Man’.97

The Attorney-General for the Isle of Man was heard by the Court. He cited

statistics which indicated that corporal punishment had been inflicted no more

than four times a year in the previous decade (and in some years not at all).98 He

explained that a recent petition in favour of the retention of judicial corporal

punishment had obtained 31,000 signatures from amongst the approximate total

of 45,000 persons entitled to vote on the Island.99 His main argument, it seems,

was that ‘the judicial corporal punishment at issue in this case was not in breach

of the Convention since it did not outrage public opinion in the Island’.100

Presented in this form, the argument implied: this is our ways of doing things;

there is no need for external interference.

The Court could not have accepted such an argument, which amounts to the

worst form of cultural relativism, that which suggests that abuse can – or must –

be tolerated because it constitutes locally generated and accepted culture

(thus resulting in cultural relativism’s bad side to emerge).101 The Court stated:

‘it is never permissible to have recourse to punishments which are contrary to

Article 3 . . . whatever their deterrent effect may be’.102 It is indeed the case that the

dominant perspective has it that inhuman or degrading treatment can never be

172 Who Believes in Human Rights?



acceptable; let us accept it for the moment. Even if Article 3 were absolute in the

sense that it permits no exceptions,103 it remains the case that identifying what is a

practice contrary to Article 3 cannot be done in universal terms. Abuse in one

society is not necessarily abuse in another (it may be, but it may not be). The

Court did not highlight the difficulty there is in identifying what is an abusive

practice. Perhaps it did not even perceive this difficulty. This led it to conclude too

quickly that a violation of Article 3 had occurred. Such a conclusion would have

warranted a more rigorous reasoning.

The Court rightly noted that it was not an appropriate defence to argue that

the punishment was not degrading because it was carried out in private and

without publication of the name of the offender: ‘it may well suffice that the

victim is humiliated in his own eyes, even if not in the eye of others’.104 It

welcomed the safeguards provided by prior medical examination and the presence

of a doctor, the regulation of the number of strokes and dimensions of the birch,

the administration by a police constable in the presence of a more senior

colleague, the permission for a parent to attend.105 In its view, however, these

safeguards did not save the punishment from the accusation that it violated

Article 3. It reasoned:

The very nature of judicial corporal punishment is that it involves one human being

inflicting physical violence on another human being. Furthermore, it is institutiona-

lised violence, that is in the present case violence permitted by the law, ordered by the

judicial authorities of the State and carried out by the police authorities of the State

. . . Thus, although the applicant did not suffer any severe or long-lasting physical

effects, his punishment – whereby he was treated as an object in the power of the

authorities – constituted an assault on precisely that which it is one of the main

purposes of Article 3 . . . to protect, namely a person’s dignity and physical integrity.

Neither can it be excluded that the punishment may have had adverse psychological

effects. The institutionalised character of the violence is further compounded by the

whole aura of official procedure attending the punishment and by the fact that those

inflicting it were total strangers to the offender.106

In his dissenting opinion, Judge Sir Gerald Fitzmaurice unravelled the tautologi-

cal nature of the Court’s reasoning. He pointed out that ‘all punishment is

degrading, at least if it involves imprisonment and the (mostly unpleasant and

often humiliating) incidents of prison life and discipline’.107 For the argument of

the Court not to be tautological, the contested punishment should have entailed

‘a degree of degradation recognizably greater than that inherently bound-up with

any normal punishment that takes the form of coercion or deprivation of

liberty’.108 The Court wrote as if it found the punishment of Mr Tyrer to be in

violation of Article 3 because of specific circumstances. Its reasoning, however,

was not persuasive, for the criteria it set out would have led it to find ‘all corporal

punishment, in all circumstances, inherently [to involve], as such, an unaccep-

table level of degradation’. The criticism directed at the institutionalization of the
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violence shows this. ‘To be “institutionalized” is, in an ordered society, insepar-

able from any punishment for crime, since non-institutionalized punishment,

except such as the law tolerates, must be illegal.’109 Not without justification Sir

Gerald thought that the Court would have found any corporal punishment

inflicted within a judicial system to be contrary to Article 3.110

The British judge’s own defence was purportedly limited. He stressed that the

point of his dissenting opinion was not to advocate such punishment but to make

it clear that, not being degrading for juvenile offenders, it could not be found to

be in violation of Article 3.111 Sir Gerald expressly linked his dissenting opinion to

his socialization:

I have to admit thatmy own viewmay be coloured by the fact that Iwas brought up and

educated under a system according to which the corporal punishment of schoolboys

. . . was regarded as the normal sanction for [misbehaviour]. Generally speaking . . . it

was often considered by the boy himself as preferable to probable alternative punish-

ments such as being kept in on a fine summer’s evening to copy out 500 lines or learn

several pages of Shakespeare or Virgil by heart . . . [T]hese beatings were carried out

without any of the safeguards attendant to Mr Tyrer’s: no parents, nurses or doctors

were ever present. They also not infrequently took place under conditions of far greater

intrinsic humiliation than in his case. Yet I cannot remember that any boy felt degraded

or debased. Such an idea would have been thought rather ridiculous . . . [I]ndeed . . .

these occasions were often seen as matters of pride and congratulation.112

Sir Gerald’s experience was of course far from unique in England. The journalist

Jeremy Paxman begins a chapter of his book The English: A Portrait of a People :

It is not often you meet someone who has had a bottom transplant. The man in

question, jowly, balding, 50ish, in a pinstripe suit and well made shoes, looks the

picture of British probity . . . By day, he runs a merchant bank. At night, he likes to be

spanked until the blood runs. His obsession has become known as le vice anglais.

The surgery on his backside . . . became necessary after a lifetime of corporal

punishment . . . His beatings began as a child at the hands of his father. Kissing

between father and son had been banned at the age of five, on the grounds that it was

effeminate. Corporal punishment was to be ‘taken like a man’, so when the boy was

beaten as a punishment he was expected to show no emotion. If he survived the

ordeal without crying, his father congratulated him. Over the next ten years, ‘my

backside was assaulted by no less than seventeen people, including parents, nanny,

teachers, prefects’. He says it with no hint of self-pity, laughing at the recollection. At

this stage, the beatings, the common coin of English education at the time, had no

sexual connotations [sexual compulsion came later, hence the need for surgery]. They

were just part of a schooling system that aimed to achieve Squire Brown’s ambition

for his son Tom and turn him into a ‘brave, helpful, truth-telling Englishman, and a

gentleman, and a Christian’.113

Discipline, including corporal punishment, long remained a feature of British so-

called public schools – in fact private institutions linked to the upper classes. Sir
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Gerald’s socialization explains his opinion in Tyrer, so much so that he himself says

he has to admit it. His constant reference to corporal punishment of juveniles – as

opposed to adults – again reveals where he comes from: a system where a good

thrashing was taken to be an essential part of the process of turning a child into a

gentleman.

If Sir Gerald’s view was undoubtedly coloured by his cultural experience, so

was the view of the rest of the Court. The Tyrer ruling is best explained by

reference to ‘modern opinion’ concerning supposedly now ‘common standards’.

The Court stated:

The Convention is a living instrument which . . . must be interpreted in the light of

present-day conditions. In the case now before it the Court cannot but be influenced

by the developments and commonly accepted standards in the penal policy of the

member states of the Council of Europe in this field.114

When Tyrer is cited in textbooks on the law of the Convention – and it is often

cited – it is because of this passage, which laid down for the first time in explicit

terms one of the key general principles of interpretation of the Convention: that

of evolutive interpretation.115 Referring to common standards as the quoted

passage does is ultimately hollow, however, for any comparative exercise lends

itself to highlight either commonality or diversity.116

Had the Court so wished, it could have found that the peculiarity of the Isle of

Man’s stance did not denote an unacceptable exception to an otherwise firmly

established rule in Europe, but partook of a minority perspective which was worth

protecting in pluralist Europe. This did not happen for, as Sir Gerald noted, after

a long period when ‘under all skies, corporal methods [were] seen as the obvious

and natural way of dealing with juvenile [but also, it should be pointed out, non-

juvenile] misbehaviour . . . modern opinion has come to regard corporal punish-

ment as an undesirable form of punishment’.117

‘Modern opinion’ now holds the view that corporal punishment is an abhor-

rent form of punishment. This opinion, which is common but not universal – as

Sir Gerald’s minority opinion clearly shows – is taken to reflect a universal

standard. But we all know that this opinion has not always been prevalent (and

none of us can predict what will become of it in the future).

By and large, corporal punishment has become unacceptable in the West,

especially as a means of judicial punishment. By contrast, imprisonment is not

generally held to be problematic. It is therefore not particularly surprising that the

Court has not found imprisonment to be, as such, in breach of Article 3.

Significantly there nonetheless exists a section of the public opposed to the

principle of imprisonment. This minority may grow in the future, and come to

represent the general opinion. Robert Legros, Professor of Criminal Law at

Brussels in the 1980s, used to teach his students (of whom I was one) that our

descendants may come to regard our jails with the same abhorrence as we

ourselves regard pre-modern criminal punishment. Will the position that jailing
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is acceptable one day be regarded as retrograde as Sir Gerald’s position on

corporal punishment appeared in 1978 or, even more so, a quarter of a century

later?

Far from what is generally suggested in the relevant literature, Article 3 of the

Convention does not constitute an area outside the bounds of the universalism

versus cultural relativism debate. Cultural arguments are regularly advanced in

this area. But they are suppressed: they are either rejected outright or disguised

and given a universal gloss. While the universal position may be presented as the

only tenable one in respect of an issue as fundamental to human dignity as

the prohibition of degrading treatment, the truth of the matter is that such a

position is universal only in a limited sense of the term. As cultural relativism

reminds us, no moral view exists completely outside cultural norms. A ‘universal’

position, untainted by cultural arguments, is at best an ideal, which needs to be

acknowledged as such, at worst an unrecognized utopia or a pretence (or both).

Rethinking the terms of the opposition: Universalism versus
particularism

In common parlance, cultural relativism is opposed to universal human rights.

The expressions ‘cultural relativism’ and ‘universality’ are thus the terms in which

the relevant debate is generally conducted. These terms, however, could be said to

be mismatched. Let us refer to the dictionary:

� Universal: . . . Of or throughout the universe, the world, or all nature; existing or

occurring everywhere or in all things.

� Relative: . . . Constituted, or existing, only by relation to something else; not absolute

or independent.118

As can readily be seen, the two words do not really go together. Etymologically,

one would expect the following oppositions: relativism versus absolutism; uni-

versal versus particular. The associations of ideas offered by the thesaurus confirm

that these two are the real pairs:

Relation - Adj. relative, not absolute.

Unrelatedness: absence of relation - Adj. unrelated, absolute; independent; owing

nothing to . . .

Generality - Adj. general, generic, typical, representative, standard; . . . all-embracing,

blanket, across-the-board . . . universal, . . . international, cosmopolitan, global,

worldwide, . . . widespread[;] extensive ; pervasive, prevalent . . .

Speciality - Adj. special, specific, particular; peculiar, singular, unique[;] one; indivi-

dual, idiosyncratic, characteristic, idiomatic, original . . . characteristic ; distinctive,

marked, out of the ordinary[;] unusual.119

‘Absolute’ means that which is ‘capable of being known or conceived out of

relation’. As against cultural relativism, one would expect an absolutist doctrine.
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This doctrine would assert that human rights can be known or conceived without

being related to culture. Alternatively we could keep the ‘universal’ root and

construct the universalism versus particularism opposition. This is what

I recommend we do.

It would be unwise to refer to the debate we have discussed in this chapter as

the (out-of-culture) absolutism versus cultural relativism debate. The debate on

whether human rights are absolute or relative is assuredly important. Chapter 4

has attempted to address it. The central question of that chapter was whether

human rights take priority over, or give way to, other considerations. The ques-

tion raised in the present chapter is whether human rights are subject to cultural

accommodation. This can be seen as a subset of the question addressed in

Chapter 4. At the same time, the reference to ‘(out-of-culture) absolutism’ has

nothing to do with the denial that exceptions to the rule exist or can exist. Indeed,

such an absolutist doctrine could well provide for both definitions of, and

exceptions to, human rights: definitions and exceptions would both be held to

exist independent of culture – to be absolute.120

The distinction between the questions tackled in the two chapters can be made

more concrete by referring to our discussions about Article 3 of the Convention.

Chapter 4 explored whether Article 3 acts in an absolute way or whether its case

law is infused with proportionality, so that the prohibition it lays down implicitly

allows for exceptions on consequentialist grounds. Let us assume that we had

concluded that Article 3 allows no exceptions. Had we concluded so (which we

have not), the question of whether Article 3 is absolute in the sense that it is not

culturally relative would remain entire. We could rephrase it in the following way:

can we determine what is and what is not prohibited under Article 3 in a universal

manner, independent of local references? I propose we refer, following the exam-

ple of others,121 to this latter debate as the universalist versus particularist debate.

Human rights are said to be universal. This is generally held to mean that

human rights exist everywhere, for every human being. The position that human

rights are everywhere the same is doctrinal; it can be named under the term

‘universalism’. Its opposite is to be aware of and insist on local specificity, in line

with the reflection, commonly made, that local circumstances must be taken into

consideration in the application of human rights. This second position can be

called ‘particularist’.

The doctrine of particularism could appear superfluous: who does not know

that human rights cannot receive a blanket application across the board? This is

constantly asserted. For example, admittedly using the conditional, Michael Perry

nonetheless observes that ‘the optimal specification [of the universal norms]

might be relative to cultural particularities’.122 Perry quotes Philip Alston, Jack

Donnelly and even John Paul II in support of this contention. In the words of the

late Pope: ‘Certainly there is a need to seek out and to discover the most adequate

formulation for universal and permanent moral norms in the light of different

cultural contexts.’123 I have argued something not entirely dissimilar, though
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I shall explain below that I am less ready to start from a universalist position than

the people I have just quoted.

The doctrine of cultural relativism is mistrusted. In these circumstances,

talking of ‘particularism’ rather than ‘cultural relativism’ presents a number of

advantages. First, it avoids the unfortunate reifying reference to culture. (It is

perfectly possible to substitute ‘social’, ‘socially constructed’ or ‘social construc-

tion’ whenever ‘culture’ or ‘cultural’ appears in this chapter.) Secondly ‘particu-

larism’ does not in itself suggest a tendency to moral indifference or inaction.

Finally, and most importantly, it leaves intact the major insight of so-called

cultural relativism, namely, that local circumstances always inform moral deci-

sions and that ‘the universal’ is never completely beyond ‘the local’.

A brief but crucial point: Universalism is a doctrine too

The term ‘universalism’ is not part of the lexicon of all human rights scholars. Many

simply talk of ‘universal human rights’.124 It is crucial, however, to recognize that

holding that human rights are universal is a doctrine, even if universalism is so

common that its doctrinal status is generally overlooked, in the light of the created

impression that the universality of human rights is a fact. To labour the point: this

universality is not a fact; it is asmuch a doctrine as cultural relativism/particularism.

Oscillating between universalism and particularism

The debate between universalism and particularism expresses a ubiquitous dilemma

which arises out of humanunity and diversity. It is bound to arise whatever the limits

of the constituency (the wholeworld, a regional system, a nation, a village) inwhich a

supposedly universal (read more simply, common) norm is invoked. Herskovits

wrote: ‘The problem of drawing up a Declaration of Human Rights was relatively

simple in the eighteenth century, because it was not a matter of human rights, but of

the rights of men [no women yet] within the framework of the sanctions laid by a

single society.’125 The logic underlying this statement could suggest that drawing up

rights at European level must have been easier than doing so at world level, but more

difficult than at national level. Ease and difficulty are assuredly relative. What needs

to be perceived, however, is that establishing common standards is never completely

unproblematic, however small the constituency in which these common standards

are to apply, because no constituency is ever completely homogeneous.

Something akin to the universalism versus particularism debate is going to

surface whenever something akin to human rights is being talked about. This is

why the Court was predestined to invent something like the margin of apprecia-

tion; obviously it could have invented something else, but it needed to develop

something which made it possible for opposition to universalism to surface.

Time and again, it has been asked: as a concept of Western origin, do human

rights have any relevance outside the Western world? Cultural relativists are held
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to give a negative answer to this question, in contrast to universalists who would

answer it positively. This is not, however, the pertinent question. The important

question is: how do you seek unity while accommodating diversity? There are

those who think that opposition to universalism entails a rejection of human

rights. But universalism and particularism do not offer us the choice of being

either a universalist or a particularist. Even though the debate is too often framed

as if it needed to be resolved in favour of either universality or particularity,126 of

necessity, we are both universalist and particularist.

Universalism cannot exist independently of particularism. It is in opposition to

practices which appear abhorrent that universal norms are being set, and it is by

reference to local particularities that these universal norms are implemented. The

reverse is also true: particularism does not exist independently of universalism. As

moral beings concerned with ethics, we are not just beings of culture; we respond to

what could be termed the call of universalism. This is to say that we are always

somewhere between the ideal represented by universalism (which should be recog-

nized as an ideal) and the reality of our being embedded in culture (which is

inescapable). We oscillate between the two positions in a pendulum-like motion.

Universalism and particularism are thus best conceived as encompassing each

other. As human rights law strives to reach the universal, it must accommodate

the particular. Failing that, it will inexorably appear rigid, inadequate, unjust.

However, we are talking of a tension in the real sense of the term – there is no rest

to be had. Controversies as to whether a universalist or a particularist position

should be favoured continually surface; they cannot be buried and forgotten.

In the universalism versus particularism debate, the second term is widely

apprehended as the minor term of the opposition. Given that the terms are in

tension, there is no good reason for this to be so: we need both terms, if not in

equal measure (for how could we measure them?), let us just say ‘equally’. This is

where I depart from those whom I call universalists who give the upper hand to

the universal norms, even though they admit that their implementation needs to

be subjected to local variation.127 Chris Brown has talked of the need for dialo-

gues that explore ‘the different ways there are to be human’ while recognizing that

‘[e]ngagement must involve the exercise of judgment’.128 I am attracted to this

formulation, for it combines a constant and in my view healthy scepticism

towards universality with a rejection of relativity and indifference.

Conclusion

The universality of human rights is commonly asserted. Saying that human rights

are not universal suggests that one does not believe in human rights. Such

agnosticism would be the position of so-called cultural relativists who would

tolerate anything and everything in the name of culture, even the intolerable. This

position is untenable. But the idea that human rights are universal, full stop, is
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also untenable. Universalism is a doctrine; it asserts the universality of human

rights, something that can never be thoroughly achieved. The fact that such

universality is an impossibility cannot be overlooked. This is why we need a

doctrine to set against the doctrine of universalism.

However, cultural relativism has been persuasively derided. Even its natural

proponents – anthropologists – are reported to have avoided referring to it for the

last thirty years. The greatest problem with the doctrine is that it can lead to

indifference when condemnation is required. It presents two subsidiary problems.

First, its implicit reference to a supposedly homogeneous enduring culture masks

the fact that there is always internal dissent and scope for change in society.

Second, an appeal to cultural arguments by those in power can be a way to achieve

political ends rather than respect for tradition. These two problems can largely be

addressed by being aware of the need to identify them when they arise.

The central problem of cultural relativism is more intricate. This is that

cultural relativism can lead to tolerance where intolerance is called for. However,

it is important to note that universalism leads to the exactly contrary problem: it

allows intolerance to surface when tolerance is called for. The danger inherent in

the former doctrine is indifference; in the latter, it is arrogance. The bad side and

the good side of universalism are unwarranted and warranted action; the bad side

and the good side of its opposite are unwarranted and warranted inaction. These

strengths and weaknesses mirror each other. The problem of when to impose

common standards and when to allow particular norms to subsist will not

disappear by wishing cultural relativism away.

We need something like cultural relativism not only because we need a

counterpoint to the arrogance of universalism (thus developing a healthy scepti-

cism towards the norms we incorporate through socialization) but also because

the debate between universalism and its contrary is inescapable. Given that what

is not universal is particular, we can usefully refer to the doctrine which stands

against universalism as particularism.

Particularism does not command that we should tolerate all that is going on

outside our own frame of reference and be indifferent to the plight of the ‘other’.

Rather, it brings the question when universalism needs to be imposed and when

particularism is justified to the fore. This question will arise time and time again,

whenever common norms are asserted. The way the debate is conducted can take

various lexical forms. In the Strasbourg Convention system it appears notably, but

not only, under the name of the doctrine of the margin of appreciation.
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7

The Convention in a feminist light

Women are born free and remain equal to men in rights. (de Gouges)

The first article of the ‘Declaration of the Rights of Man and of the Citizen’

adopted by the French National Assembly in 1789 proudly stated: ‘Men are born

and remain free and equal in rights’. One year later, Olympe de Gouges asserted in

a pendant ‘Declaration of the Rights of Woman’, of her own making: ‘Women are

born free and remain equal to men in rights.’1 This stance did not go down well.

On 3 November 1793, de Gouges was guillotined – like a man – for having

forgotten the virtues of her sex and having inappropriately sought to become a

statesman.2

In their early formulations, the natural rights of man were not meant to be the

rights of every human being. The great majority found compelling rather than

repulsive the idea that some categories of people, including women and slaves, fell

outside their ambit. This is no longer the case. Today few would dare to deny that

human rights are meant to be the rights of every single human being. A feminist

critique has nonetheless emerged in the last two decades which argues that human

rights have been and remain typically male in their conception.

On the surface, the Strasbourg Court has a good record in terms of women’s

rights. It has long affirmed that ‘the advancement of the equality of the sexes is a

major goal’ in the Council of Europe, and over 25 per cent of its judges are now

women. Stephanie Palmer is nonetheless of the view that ‘the vast majority of

cases [which have come before the European Court of Human Rights] do not

address the experience of women’;3 Susanne Baer sketches the citizen behind the

European Convention on Human Rights as ‘male, resourceful, orderly, behaved,

and serving the general good’.4

Can Palmer and Baer be dismissed as ranting feminists in an age when women,

especially in the West, have successfully fought for the rights to vote, to be

educated, to manage their property, to open a bank account, to exercise a

profession, to receive equal pay for equal work, to keep their nationality upon

marriage with a foreign man, and so on and so forth; a list which reminds us that

what we take for granted today was far from being considered ‘natural’ even one

or two generations ago?5 The answer is a resounding no.
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The affirmation in law of women’s entitlement to equal rights is assuredly a

momentous achievement. While it must be celebrated, it should not lead to

complacency. In a challenge to this part of the human rights credo which would

make us believe that human rights are (or have become) gender-neutral, this

chapter demonstrates that feminist perspectives are bound to reveal the Conven-

tion law as persistently male-oriented. It does so by applying the insights of the

liberal, ‘woman’s voice’ (generally known as cultural), radical and post-modern

strands of feminist critique to selected case law.

Feminism and feminisms

Virtually all the ‘isms’ explored in this book have more than one variant: there are

distinct ways of being liberal, utilitarian, Marxist, particularist or realist. When it

comes to feminism, however, the variants are so pronounced that for someone to

refer to herself – and possibly, though more rarely, himself – as a feminist does not

say much about her position. It is nonetheless possible to speak of feminism in the

singular. Janet Halley has usefully identified the common points of feminisms as

follows:

First, to be feminism, a position must make a distinction between m and f. Different

feminisms do this differently: some see men and women; some see male and female;

some see masculine and feminine. While ‘men’ and ‘women’ will almost always be

imagined as distinct human ‘groups’, the other paired terms can describe many

different things: traits, narratives, introjects. However a particular feminism manages

these subsidiary questions, it is not ‘a feminism’ unless it turns in some central or core

way on the distinction between m and f.

And secondly, to be a feminism in the United States [or elsewhere6] today, a

position must posit some kind of subordination as between m and f, in which f is

the disadvantaged or subordinated element. At this point feminism is both descrip-

tive and normative; it takes on the quality of a justice project while also becoming a

subordination hypothesis. Feminism is feminism because, as between m and f, it

carries a brief for f.7

Halley goes on to explain that feminisms differ on more than one count: most

importantly, they register subordination in different places – for example, sex or

ethical reasoning – and they see subordination as being structural (in which case it

will stay until the structure is changed) or episodic (in which case it is not

necessarily always in the present structure).

In short, feminism asks the woman question. It is a way of looking at the

world, seeing it as organized along gendered lines which benefit men, and trying

to change it so that women are empowered. In the human rights field, a feminist

critique has taken a long time to be expressed – or, perhaps more accurately, to be

heard. For two centuries, the vibrant and clearmessage sent byOlympe de Gouges

in her Declaration of 1790 remained dormant in human rights scholarship. In the
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last twenty years, however, feminist critiques of human rights have become

inescapable.8

This chapter follows a classification which is found in various synthesizing

works. It discusses the liberal, woman’s voice, radical and post-modern strands of

feminism in turn. To put it in the simplest terms, the liberal strand seeks to ensure

that men and women be treated equally; the woman’s voice strand stresses that

women conduct their lives differently from men, follow different modes of

thinking and behaving, which results in different aspirations and priorities; the

radical strand argues that men dominate women, so that a complete transforma-

tion of underlying assumptions is required before a female agenda can be enacted;

the post-modern strand emphasizes the infinite variety of women’s positions and

concerns, thus resisting defining the strategy which would address the problems

faced by (all) women. This theoretical framework is admittedly simplistic: fem-

inist scholars do not necessarily fit within these four categories. It nonetheless

provides the advantage of presenting a (limited) variety of feminist agendas in a

didactically clear manner.

The feminist liberal agenda: Working for sex equality

The obvious place to start a review of legal feminist critiques is the liberal agenda

which can be said to have animated the ‘first wave’ feminists of the eighteenth to

the mid-twentieth centuries and which remains extremely influential today.9 In

brief, the legal feminist liberal agenda aims to ensure that women enjoy the same

rights as men, within what are regarded as the meritorious tenets of liberal law. At

its heart lies the assumption that women are equal to men, with the consequence

that women must not in principle be excluded from rights enjoyed by men – and

vice-versa. In other words, the feminist liberal critique does not ask anything else

than for liberalism to be true to its fundamental intuition that all must have their

rights guaranteed.

Laws which explicitly guarantee, or implicitly endorse, the principle of sex

equality constitute the great achievement of liberal feminism.10 Today, the prin-

ciple of sex equality is for the most part accepted. However, assessing what sex

equality means in the practice of actual rights is riddled with difficulties. The

controversial question immediately and recurrently arises: which situations are

the same – and thus require equal treatment – and which situations are different –

and thus justify a difference in treatment? To rephrase the second branch of this

question: how should women (or men) be treated when they are not in the same

position as their counterpart?11 This of course brings us back to the first branch:

how do we establish that women (or men) are or are not in the same position?

The implementation of a feminist liberal agenda is far from a straightforward

matter. This in itself explains why debates on the meaning of sex equality remain

persistent. A second reason for liberal feminism’s continued relevance is that

it is concerned not just with the formal allocation of rights but also with the
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under-representation of women in politically and socially significant positions

(including the judiciary), as well as their over-representation among the poor.12

The presence of female judges at Strasbourg

On the face of it, the Strasbourg Court has gone a long way towards pursuing the

feminist liberal agenda, i.e. in protecting the equality of the sexes. On the

institutional front, the Court now includes an impressive percentage of women

judges. In terms of the principles it follows, it has repeatedly declared the

advancement of the equality of the sexes to be a major goal. The present and

the following sections discuss these two aspects in turn.

The European Court of Human Rights has, since its inception, consisted of a

number of judges equal to the number of states party to the Convention.13 Each

state presents a list of three candidates to the Parliamentary Assembly of the

Council of Europe, which elects one of these candidates.14 Before Protocol 11

came into force, only three women had been elected as (permanent) judges at the

Strasbourg Court: Helga Pedersen, the Danish judge between 1971 and 1980;

Denise Bindschedler-Robert, the Swiss judge between 1975 and 1991; and Elisa-

beth Palm, the Swedish judge from 1988 (who continued to serve in the new

Court until 2003). As can readily be seen, the old Court had never counted more

than two women at any one time and included only one in its closing years. But in

the run-up to the establishment of the new Court in 1998, the Assembly encour-

aged the presentation of at least one female candidate per national list.15 While

many states failed to comply with this recommendation,16 enough female candi-

dates were presented and elected to make the presence of female judges at the

Strasbourg Court noticeable.

At its inception on 1 November 1998, the new Court included 8 women among

its 41 judges.17 Furthermore, through its rules of procedure, the Court opted to

pursue a ‘policy aimed at securing a balanced representation of the sexes’ within

its four sections.18 The trend of ensuring a female presence on the Strasbourg

bench has since been accentuated, with 12 out of 44 judges being women at the

time of writing.19 Each section of the Court included two women in 1998, but

now three. Though it remains possible for a chamber of seven judges drawn from

a section not to include any woman, the days when an all-male composition was

common are gone.

At one level, the presence of female judges at the Strasbourg Court is highly

noticeable. Until the election of seven women and eleven men judges to the

International Criminal Court created by the Rome Statute of 1998,20 no interna-

tional or national supreme court could pride itself on having brought as signifi-

cant a proportion of women to its benches as the European Court of Human

Rights. At another level, however, the female presence at the Strasbourg Court is

hardly noticeable. The previous chapters have tentatively identified a judge with

statist inclinations,21 another who reasoned along utilitarian lines,22 and two who
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expressed opinions consonant with particularist arguments.23 Reassuringly for

the establishment, I did not come across a judge who conspicuously displayed

Marxist inclinations. More disconcertingly, any strikingly feminist line that a

woman judge might have taken in a dissenting opinion (a form particularly useful

in my analysis as its author is free to express herself outside the constraints of

collegiality) has escaped me.24 I shall comment further on this absence below.

Championing the equality of the sexes since ABC

Pre-Protocol 11, the near-absence of women judges at the Court meant that many

cases were adopted by all-male benches. Such a male predominance did not

prevent the old Court from declaring that it championed a sex equality agenda.

A landmark decision in this respect is Abdulaziz, Cabales and Balkandali v. United

Kingdom, decided on 28 May 1985,25 which has already been introduced in

Chapter 5 and is more commonly known as the ABC case.

The applicants in this case were three women, lawfully settled in the United

Kingdom, who were respectively of Indian, Asian and Middle Eastern origin. Each

was married to a man who had no right of abode in the United Kingdom. The

Immigration rules then in force (hereafter ‘the Rules’) prevented these three men

from joining or remaining with their wives in the United Kingdom. While the

Rules would have allowed a lawfully settled man to be joined by his non-British

patrial wife, the reverse was not true. The applicants alleged a number of viola-

tions of the Convention, particularly of Article 14 combined with Article 8.

We have seen above that Article 14, which prohibits discrimination in the

enjoyment of the rights guaranteed in the Convention on a number of grounds,

including sex, is not a ‘free-standing’ provision.26 To be invoked it must be

coupled with another Article of the Convention. Here the applicants submitted

that they had suffered discrimination in respect of their right to protection of

family life, guaranteed by Article 8 of the Convention. The Court accepted that

Article 8 was applicable, but it did not consider that the family life provision was

violated. In its view, the applicants had not demonstrated that they could not

follow their husbands to live with them in their own countries, as the Government

had argued.27 The arguable sexism of this argument escaped the Court . . .

The applicants also alleged discrimination on grounds of sex, contrary to

Article 14. The British Government had tried to justify the difference of treatment

between men and women made by the Rules by reference to the need to protect

the domestic labour market. The Court accepted that protection of this market

was indeed the aim of the Rules, but it was ‘not convinced that the difference that

may exist between the respective impact of men and of women on the domestic

labour market [was] sufficiently important to justify the [contested] difference of

treatment’.28 The applicants had argued that the Government’s stance ‘ignored the

modern role of women’.29 The Commission had furthermore remarked that the

‘commitment to the reunification of the families of male immigrants . . . no
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longer corresponded to modern requirements as to the equal treatment of the

sexes’.30 The Court declared, in a passage which it would repeat in subsequent

judgments:

[I]t can be said that the advancement of the equality of the sexes is today a major goal

in the member States of the Council of Europe. This means that very weighty reasons

would have to be advanced before a difference of treatment on the ground of sex

could be regarded as compatible with the Convention.31

The Court unanimously concluded that the applicants had been victims of

discrimination on ground of sex.32 The end result of this judgment was that the

British Government subsequently made it equally difficult for men to be joined by

their alien wives, thus treating all spouses equally.

What’s in a name: Burghartz

Since theABC case, the Court has often reiterated that sex equality is a major goal in

the Council of Europe and that strong justification has to be advanced for a

difference of treatment to be acceptable under Article 14 of the Convention. One

case when this happened is Burghartz v. Switzerland, decided on 22 February 1994.33

The two applicants in this case were a Swiss couple. They had married in

Germany, where they had chosen the woman’s name as their family name (Bur-

ghartz). When they came back to Switzerland, the authorities initially insisted that

their family name should be the husband’s name, although they eventually with-

drew this demand in the course of legal proceedings which reached the Federal

Court. However, the name issue persisted in so far as the husband wanted to

retain his surname (Schnyder) before the family name. Swiss law explicitly

allowed a woman to do this. The applicants argued that Mr Burghartz was

discriminated against on grounds of sex, in contravention of Article 14 taken in

conjunction with Article 8 of the Convention. According to the Swiss Federal

Court, there was no support in the Civil Code for Mr Burghartz to be allowed to

bear the name ‘Schnyder Burghartz’. In its words:

The Swiss Parliament, out of a concern to preserve family unity and avoid a break

with tradition, had never agreed to introduce absolute equality between spouses in

the choice of name and had thus deliberately restricted to wives the right to add their

own surnames to their husbands.34

The all-male Court held that this restriction violated the Convention, but only by

five votes to four. Interestingly, the dissenting judges did not refer to equality or

gender. Judge Thór Vilhjálmsson found that the prejudicial effect was not such as

to bring it within the proper scope of international protection of human rights.

The other three dissenters, Judges Pettiti and Valticos and Judge Russo, were of

the opinion that rules governing family names were beyond the scope of Article 8

and remained within the state’s domain.
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From a feminist perspective, these dissenting opinions beg two questions.

Firstly, one wonders whether they reflect the dissenters’ real motivations or

whether, perhaps even unconsciously, the dissenting judges were resisting an

equality of the sexes agenda. Secondly, one must ask upon which criteria the

degree of importance of a particular claim is to be assessed. Many feminists have

suggested that women may well decide this issue in a way different from men.

The shortcomings of the ‘Add Women and Stir’ liberal approach

This is one of the reasons why many feminists may feel that a liberal approach is

unable, by itself, to deliver a feminist agenda. Furthermore, liberalism, when it has

taken on board a sex equality agenda, only requires that women have the same

rights as men, and men the same rights as women.35 In the ABC case the Court

found a violation of Article 14 of the Convention on the ground of sexual

discrimination. The British Government eliminated the discrimination by treat-

ing the foreign men like the foreign women and denying all aliens the right to be

joined by their spouse; the women applicants failed to gain the substantive right

they had been hoping for. In the Burghartz case the Court also found a violation

of Article 14 of the Convention on grounds of sex discrimination, thus opening

the way for the first applicant, who was a man, to have the right to insert the name

of his wife in his name. This is in line with the trend, noted by Judge Tulkens, that

it is often men who contest at Strasbourg differences in treatment based on sex.36

In a liberal view of sex equality, bothmen and women suffer from sex discrimi-

nation. It therefore does notmatter thatABC failed to give the female applicants the

right they were seeking nor that the first applicant in Burghartz was a man. What is

important is that both women andmenmay bring cases before the Court; it is then

up to each individual to decide whether he or she wishes to do this.

For a feminist, however, the fact that a judicial battle gives rise to measures

which do not improve the position of women or that it is men who seek to take

advantage of the provision on the prohibition of sex discrimination is deeply

problematic, given that the intended original purpose, to redress women’s sub-

ordination, is missed. A feminist will typically point out that the achievement of

sex equality, when men seek rights which were until then the preserve of women,

can perpetuate female oppression, as could be the case if men were gaining equal

access to children.37 Palmer’s conclusion that a ‘perverse but consistent result of

rights-based strategies is the reinforcement of the most privileged groups in

society’38 is pertinent here.

Following an old saying, Eva Brems has characterised the liberal feminist

agenda as the ‘Add Women and Stir’ approach.39 The slight slur of the label is

no doubt intended. It would be wonderful if one could just add women to the

political and legal concoction, and everything would be fine in the new melting

pot. But things are not so simple. In particular, ‘woman’s voice’ feminists observe

that women are not men, and should not have to be like men.
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The woman’s voice feminist agenda: Calling for women to be
recognized as different from men

There is a sense in which liberal feminism understands the fight for sex equality as

the fight for women to be treated like men. But why should a woman want to be

treated like a man, especially if it is accepted that feminine modes of thought and

behaviour do not coincide with masculine ones? What feminists accordingly

should strive for is to ensure that female traits receive proper recognition, rather

than being dismissed as irrational and unreliable in a world which favours mascu-

line reasoning. The strand of feminism which has put forward this argument most

clearly is widely known as cultural feminism. As an anthropologist I find the

reference to culture obscure, or at least misleading. Here I thus refer to it as the

woman’s voice feminist agenda after Carol Gilligan’s book In a Different Voice,40

which soon became emblematic of this strand of feminism.41

Written by a social psychologist and published in 1982, the book discusses

differences in girls’ and boys’ psychological development by reference to their

assessment of moral issues. It documents the logical, abstract, deductive reasoning

favoured by boys and contrasts it with the emotional, concrete and contextual

reasoning favoured by girls who tend to place the maintenance of relationships

and networks at the centre of their preoccupations. The study concludes that it is

wrong to regard as universal the masculine model of an ‘ethic of rights’. This

mistake, commonly made, is heavy with consequences. Having debunked the

partiality of the masculine model, In a Different Voice calls for the valuing of the

feminine model of an ‘ethic of care’.

Woman’s voice feminists contrast the masculine and the feminine within

human nature, in terms of both their biological and ethical components. They

recognize that childbearing and lactating female capacities place women in a

unique position, such that women may not aspire to become ‘like men’. They

see this biological position as inextricably linked with an ethical female disposition

towards care, whereby the female psychological structure is characterized by a

relational orientation. Women may positively want to be ‘caring’ mothers, part-

ners, friends. In particular this leads them, so the theory goes, to shun confronta-

tional and absolute solutions to their problems and to seek instead

accommodations which take everyone into consideration and are less clear-cut in

their effects. This has direct implications for the way they use – or do not use – law.

Law tends to look at individuals qua individuals and to decontextualize situa-

tions, picking up facts deemed legally relevant and omitting others. This is arguably

of little help to women who are ‘naturally’ inclined to look at things in a relational,

contextual manner. As Palmer, writing on the Convention, has noted, ‘rights are

inherently individualistic and competitive and women’s experience is not easily

translated into this narrowly accepted language of rights’.42 In itsmost radical form,

woman’s voice feminism sees law (especially as we know it in the West) as too

abstract, individualistic and confrontational in character to have much to offer
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women.43 In its milder form, it calls for the female voice to be heard in law

alongside the male one. In institutional terms this requires the physical collocation

of women. Substantially this demands the accommodation of rights whose defini-

tion comes to reflect an ethic of care. The following two sections offer some

reflections on the record of the Strasbourg Court in respect of these two issues.

Is a distinctly female voice heard within the Court? An open question

The days when the Court was unabashedly predominantly male are gone. Does

the small but growing female presence within the Court ensure that a ‘typically’

female voice is now raised and heard in its midst? This question is tricky not least

because what a distinctly female voice would consist of (and whether it should be

encouraged) is in itself controversial.44 Let me bypass these difficulties in order to

posit that, whatever the merits of these objections, it is clear that a female voice

hardly emerges from the midst of the Strasbourg Court.

A postgraduate student from Stanford University, Nina-Louisa Arold, has

researched what she calls the inner legal culture of the European Court of Human

Rights.45 One aspect which interested her was the way judges managed their

differences but also shared commonalities. Among the latter Arold identified the

value of equality, including between the judges. She writes (in language which

betrays that she is not a native English speaker): ‘I learned from all the four female

judges who I interviewed that they never felt treated differently in any way

compared to their male colleagues (interviews 2, 7, 8, 11).’46 The person who let

me have a copy of this thesis happened to be one of Arold’s female judge

interviewees. Interestingly she had crossed off her number in the passage I have

quoted, suggesting that she did not find the student’s observation reflected her

experience at the Court.

Female judges from other jurisdictions have complained of a sexist attitude

among their male colleagues. Patricia Wald, who spent two years in The Hague as

judge of the International Criminal Tribunal for the former Yugoslavia, wrote

when she was a Circuit Judge for a US Court of Appeal:

For now, the judiciary is still a newly integrated male club, and women judges are

expected to be agreeable, charming, bright, incisive, non-threatening, loyal, not

irritatingly individualistic, supportive, cheerful, attractive, maybe witty – to a point,

but not pushy, insistent, aggressive, sarcastic, unyielding, or any of the other qualities

our male colleagues exhibit every day.47

When she was a Lord (!) Justice of Appeal, Brenda Hale, who has since become

the first woman judge to sit in the British House of Lords, referred to Erika

Rackley’s image of the female judge as mermaid:48

In order to become a judge a woman has to give up her own voice and adopt that of a

man - like the little mermaid who had to give up her voice to be near her prince.

I hope that Stackley [sic] is wrong but do acknowledge how difficult it is to get it
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right – to forge a new picture of a judge who does not fit the traditional model but is

still recognisably a judge.49

It is a fairly common experience that women who have achieved success on men’s

ground have come in the course of their career to adopt ‘masculine’ mores –

becoming more male than a male in the same way as the newly converted often

become, according to the French saying, more Catholic than the Pope. It can

never be assumed that a woman will display ‘typical’ female characteristics –

whatever these are – but this may be especially true of women who have had to

compete on male grounds.

To me, it is a great puzzle that I have not encountered a dissenting opinion

which I would have recognized as being resolutely (or even half-resolutely)

feminist in its inspiration. A number of possible explanations come to mind.

Perhaps women judges are careful, consciously or not, not to display their female,

all-too-female, view of the law, making it impossible for an external observer like

me to discern their f (female/feminine/feminist) voice in the bench. Perhaps they

are waiting for the Court to be ready to hear them before they speak out. Or

perhaps they have simply internalized the hegemonic male norms. What will not

do is to say that the absence of an overtly feminist agenda (by female or by male

judges) is due to feminism having become so mainstream that it is now unne-

cessary for a distinctive f voice to be raised. The case law discussed in the rest of

this chapter amply demonstrates this point.

Buckley and Chapman: Applicants who are mothers

The aim of this section is to ask whether the Strasbourg Court has been able to

accommodate a perspective which reflects the ‘ethic of care’ associated by

woman’s voice feminism with women. From what I can see there is very little

trace of such an ethic in the Strasbourg case law, a conclusion which is not

particularly startling if an ‘ethic of rights’ is accepted to be at the basis of the

Court.50 This section reviews two cases where women applicants were arguably

trying to make their ‘caring’ voice heard, but without success: Buckley v. United

Kingdom, decided on 25 September 1996,51 and Chapman v. United Kingdom,

decided on 18 January 2001.52 These cases are best known among human rights

experts for raising minority issues, especially regarding the lifestyle of the gypsy

community in the UK.53 Here, however, I shall read them in a woman’s voice

feminist light.

In Buckley, the applicant was a gypsy woman who submitted that the British

Government had violated Article 8 of the Convention guaranteeing the right to

respect for home, private and family life (as well as Article 14 taken together with

Article 8), by legally preventing her from living with her family in a caravan which

she had placed on a piece of land she owned. The Government submitted that

any interference which could have arisen with the applicant’s rights under the
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Convention resulted from planning regulations intended to preserve the rural

character of the countryside, thus implicitly adopted for everyone’s benefit. The

Court accepted the applicant’s claim that there was an issue of home protection.54

Article 8 therefore applied. However, the Court felt that it could not ‘substitute its

own view of what would be the best policy in the planning sphere or the most

appropriate individual measure in planning cases’ for that of the Government.55

This was an area where ‘the national authorities in principle enjoy[ed] a wide

margin of appreciation’.56 For the Court the national authorities ‘arrived at the

contested decision after weighing in the balance the various competing interests at

issue’.57 By six votes to three the (all-male) Court ruled that there was no violation

of Article 8.58

Such a summary, as might be found in legal textbooks,59 omits the fact that Ms

Buckley was a woman, facing a typically (if not exclusively) female predicament of

bringing up three children alone. Her arguments, as summarized by the Court,

highlight that part of the story:

The applicant accepted that gypsies should not be immune from planning controls

but argued that the burden placed on her was disproportionate. She stated that,

seeking to act within the law, she had purchased the site to provide a safe and stable

environment for her children and to be near the school they were attending.60 She drew

attention to the fact that, at the time of the events complained of, the official site

further down Meadow Drove [where the Government argued she could have gone to

live] had not yet opened. In any event, the official site had since proved unsuitable for

a single woman with children. There had been reports of crime and violence there and

the Inspector’s report of May 1995 had noted that the site was bleak and exposed. In

the circumstances, therefore, the official site could not be considered an acceptable

alternative for the applicant’s own site.61

The Court referred only once to the familial situation of the applicant when it

observed, in cursory fashion, that her rights regarding her ‘home’ were ‘pertinent

to her and her children’s personal security and well-being’.62

By contrast the importance of the applicant’s familial situation was not lost on

the dissenting judges, especially Judge Repik. The Slovakian judge remarked in his

dissenting opinion:

There was never any mention [in the domestic proceedings] of the applicant’s rights

to respect for her home or of the importance of that right to her, given her financial

and family situation. Nor was any account taken of the possible consequences for the

applicant and her children were she to be evicted from her land.

In the words of Repik:

The Court underestimates the cogency of arguments advanced by the Commission,

which reported in detail on the condition of the Meadow Drove site and the

numerous incidents which have occurred there. The safety of the applicant’s family

is not guaranteed there and it is an unsuitable place for bringing up her children.
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Judge Repik concluded this part of his argument with the words: ‘The applicant did

not, therefore, refuse to move there out of sheer capriciousness.’ This may have

been offered as a response to the widespread view that an ‘ethic of rights’ allows an

individual applicant to pursue a right in a selfish manner. It would not have been

general social considerations which Judge Repik would then have had in mind.

Rather the image of the applicant conveyed by his dissenting opinion is that of a

struggling mother who is trying to take care of three children as best she can.

The facts in Chapman were very similar to Buckley. The applicant was again a

gypsy woman who ‘due to harassment while she led a travelling life, which was

detrimental to the health of the family and the education of [her four] children,

[had] bought a piece of land . . . with the intention of living on it in a mobile

home’.63 Planning permission to do so was refused and enforcement notices

served. The applicant argued that this constituted a violation of Article 8 (as well

as other articles) of the Convention. This time, the Court sat as a Grand Chamber.

It made it clear that it did not need to follow Buckley in Chapman if circumstances

in the contracting states had changed in the four-year interval.64 The developing

international legislation on minority rights seemed to indicate some kind of

change. The Court found that what was at stake in Chapman was not the right

to respect for the home of the applicant but the ability for her to maintain her

identity as a gypsy and to lead her private and family life in accordance with that

tradition.65 In terms of minority rights this could have constituted a promising

departure from Buckley. Unfortunately the Court relied on a static, and as such

unconvincing, concept of tradition.66 This led it to suggest that the applicant’s

lifestyle could have been worthy of protection only if she had stuck to a tradition

of itinerancy.67 Leaving this point aside, as far as the Court was concerned, the

contested ‘decisions were reached by the [responsible planning] authorities after

weighing in the balance the various competing interests’.68 By a narrow majority

of ten votes to eight the Court found that there had been no violation of Article 8

of the Convention.

As in Buckley, the majority (which included two women judges) failed to

consider the applicant as a woman who was the principal carer for some members

of her family (no longer her children by the time the case was heard by the Court,

but her 90-year-old father who required constant care). To quote one paragraph

of the judgement:

The seriousness of what is at stake for this applicant is demonstrated by the facts of

the case. The applicant followed an itinerant lifestyle for many years, stopping on

temporary or unofficial sites. She took up residence on her own land by way of

finding a long-term and secure place to station her caravans. Planning permission

was however refused for this and she was required to leave. The applicant was fined

twice. She left her land but returned as she had been moved on constantly from place

to place. It would appear that the applicant does not in fact wish to pursue an

itinerant lifestyle. She was resident on the site from 1986 to 1990 and between 1992
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and those proceedings. Thus the present case is not concerned as such with tradi-

tional itinerant gypsy lifestyles.69

The dissenting judges (who included two women) borrowed heavily from this

paragraph in their dissenting opinion. They did so while alluding to the familial

position of the applicant:

In the present case, the seriousness of what is at stake for this applicant is readily

apparent. The applicant and her family followed an itinerant lifestyle for many years,

stopping on temporary or unofficial sites and being increasingly moved on by police

and local authority officials. Due to considerations of family health and the education of

the children, the applicant took the step of buying land on which to station her

caravans with security. Planning permission was however refused for this and they

were required to leave. The applicant was fined twice and left her land. She returned

though, as they had again been moved on constantly from place to place. She and her

family remain on their land subject to the threat of further enforcement measures.

Her situation is insecure and vulnerable.70

As legal convention requires the focus in this passage is still on the individual

applicant. However the applicant is no longer regarded as a single individual, and

the emphasis subtly shifts to highlight how she acts out of consideration for her

family rather than for strictly personal purposes.71

From a feminist perspective, Chapman is interesting on a second front. It has

been argued that women’s position as carers means that they are not primarily

interested in civil and political rights, because what tends to matter first and

foremost is the well-being of the people in their care; social and economic rights

would thus arguably suit their needs better.72 If women want human rights to

enable them to provide shelter, food, education or health to their loved ones, then

Chapman is a clear reminder that European human rights law, as currently

interpreted and practised at the Strasbourg Court, has little to deliver in this

respect:

Article 8 does not in terms give a right to be provided with a home . . . While it is

clearly desirable that every human being has a place where he or she can live in

dignity and which he or she can call home, there are unfortunately in the Contracting

States many persons who have no home. Whether the State provides funds to enable

everyone to have a home is a matter for political not judicial decision.73

The Court repeats the idea: ‘If the applicant’s problem arises through lack of

money, then she is in the same unfortunate position as many others who are not

able to afford to continue to reside on sites or in houses attractive to them.’74 In

practice Mrs Chapman (who did not ask for the state to provide her with a

material home but for planning laws to be conceived differently) is in an impos-

sible situation: she cannot go to an ‘authorized site’ as no place is available there,

but she cannot put a caravan on the land she owns either. The Court makes it
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clear that where the applicant should go and live in these circumstances is not a

question it feels it should address.

The radical feminist agenda: Getting rid of patriarchy

The section above suggested that one might wish the Court to become more

attuned and responsive to women’s position as carers.75 However, radical femin-

ists have argued that ‘[c]ultural feminism is conservative of the status quo . . .

insofar as it supports an exaggerated notion of the differences between men

and women’.76 For the leading radical feminist Catharine MacKinnon,77 getting

women to think of themselves as carers is a male trick. She writes: ‘Why

do women become these people, more than men . . . For me, the answer is clear:

the answer is the subordination of women.’78 From her perspective, if women

adopt a caring role, it is because this is the role traditionally assigned to them;

to men’s obvious convenience, this role contributes through its emphasis on

relationships and responsibilities to the perpetuation of women’s subordination.

The starting point of MacKinnon’s feminism was her dissatisfaction with both

the liberal and the woman’s voice feminist strands. Both these approaches,

she observed, use a male yardstick: the former to profess ‘we’re the same, we’re

the same, we’re the same’; the latter to stress ‘we’re different, we’re different, we’re

different’.79 According to her, however, the real problem is not whether men and

women are the same or different, it is that men subordinate women. For radical

feminism, the key issue is patriarchy, and the aim is the empowerment of women.

Radical feminism locates the basis of women’s oppression in sex. It rests on the

idea that men reduce women to their sexuality and use them as sexual objects. In

MacKinnon’s phrase, ‘Man fucks woman: subject, verb, object.’80 As a result,

radical feminism pays particular attention to sexual (or sexually-charged) issues:

pornography, prostitution, rape, sexual harassment, female genital mutilation,

abortion, sterilization, anorexia and other issues related to the sexed body. The

radical feminist perspective makes it possible, and indeed imperative, for the

personal to become political. The theory admits that not all women are aware of

the continual sexual oppression to which men subject them, but explains this

away through ‘false consciousness’. The primary task is accordingly to raise

women’s consciousness and to make it possible for them to become women on

their own terms – feminism ‘unmodified’.

Radical feminists show that law, far from being neutral as it claims, is on the

whole made by men for men, and excludes women. They question the neutrality

of legal concepts which lawyers generally take for granted.81 In particular they

urge a reconceptualization of the public-private dichotomy - the feminist issue

according to Carole Pateman.82 To give an example, sexual abuse typically

occurs in the home; traditional liberal theory would classify it as belonging to

the private, i.e. non-political and/or unregulated,83 sphere. This conceptualiza-

tion is unacceptable to radical feminists; sexual abuse must be understood as ‘an

Feminist light 201



urgent, public, political issue concerning power and powerlessness, dominance

and subordination’.84

A disappointing record on rape: X and Y, SW, Aydin and Stubbings

Rape is one of the issues which has been of central concern to radical feminists. In

this section, I try to imagine what a radical feminist might say about the Court’s

treatment of rape cases. I review four cases: X and Y v. Netherlands, delivered on

16 March 1985;85 SW v. United Kingdom, decided on 22 November 1995;86

Stubbings and Others v. United Kingdom, decided on 22 October 1996;87 and

Aydin v. Turkey, decided on 25 September 1997.88 While I cannot rule out that a

radical feminist might find my analysis simplistic and overlooking important

aspects of male domination, I feel safe in saying that she would accept my

conclusion that the record of the Strasbourg Court is disappointing from a radical

feminist perspective. Radical feminism seeks a complete transformation of the

overarching patriarchal structure. Accordingly, even when a battle is apparently

won, you can only realize that it has not really been won if you look at a deeper

level.89

In three of the four cases listed above the Court reached decisions which may

be considered to have delivered a blow to the traditional public-private dichot-

omy, but without knocking it out. I shall give a brief account of each case before

turning to a discussion of the way, ex hypothesi disappointing, the Court has

approached the public-private dichotomy.

In the first case, the applicant Y was a mentally handicapped girl who had been

raped, aged sixteen, by a family member of the directress of the institution where

she lived. X, the father of the girl and the first applicant before the Court, had

attempted to institute criminal legal proceedings against the rapist in the Nether-

lands, but to no avail. His daughter, who was still mentally a child, could not

lodge a complaint with the police.90 Her father could not do this either, for the

complaint legally had to be signed by the victim herself.91 X and Y alleged a

violation of (inter alia) Article 8 of the Convention before the Strasbourg institu-

tions. The Court accepted that the civil law remedies which would have been

available to the victim were insufficient in the case of wrongdoing of the kind she

had suffered.92 Although it recognized that the gap in Dutch law could have been

unintentional,93 this did not justify the absence of an adequate legal action. The

(all-male) Court unanimously ruled that Y was a victim of a violation of Article 8

of the Convention.94

SW v. United Kingdom concerned the conviction of a man for the rape of his

wife. The applicant argued that his conviction, one of the first in Britain for marital

rape, violated Article 7 of the Convention guaranteeing the non-retroactivity of

criminal offences. The Court was not convinced by this argument. It spoke of the

‘essentially debasing character of rape’ which is ‘so manifest’ that the national

judicial decisions could not be found to contravene Article 7, the aim of which it
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identified as ensuring that no one is subjected to arbitrary prosecution or convic-

tion.95 The Court continued: ‘[T]he abandonment of the unacceptable idea of a

husband being immune against prosecution for rape of his wife [is] in conformity

not only with a civilised concept of marriage but also, and above all, with the

fundamental objectives of the Convention, the very essence of which is respect for

human dignity and human freedom.’96 The Court (again an all-male bench)

unanimously ruled that there had been no violation of the Convention.

The Aydin case was brought by a Turkish woman of Kurdish origin. She

reported that, in the context of Turkish operations against PKK members, she

had been taken one morning to gendarme headquarters with her father and sister-

in-law, separated from the latter, and maltreated and raped in the course of a

detention which lasted over a period of three days. She was seventeen at the time

of the alleged facts. The Strasbourg Commission went on a fact-finding mission

and found her account credible, despite some inconsistencies and inconclusive

medical reports.97 The Court accepted, by fourteen votes to seven, the facts as

established by the Commission.98 (The one woman on the bench, Judge Palm,

voted with the majority.) The Court proceeded to find that the ‘especially cruel

act of rape to which [the applicant] was subjected amounted to torture in breach

of Article 3 of the Convention’.99 To reach this conclusion, the Court reasoned:

Rape of a detainee by an official of the State must be considered to be an especially

grave and abhorrent form of ill-treatment given the ease with which the offender can

exploit the vulnerability and weakened resistance of his victim. Furthermore, rape

leaves deep psychological scars on the victim which do not respond to the passage of

time as quickly as other forms of physical and mental violence. The applicant also

experienced the acute physical pain of forced penetration, which must have left her

feeling debased and violated both physically and emotionally.100

I shall now attempt a radical feminist reading of these cases. The judgment in

X and Y was firmly based on the ground of the public-private dichotomy. The

Court first recalled that ‘although the object of Article 8 is essentially that or

protecting the individual against arbitrary interference by the public authorities . . .

there may be positive obligations inherent in an effective respect for private or

family life’.101 It went on to observe ‘that the choice of the means calculated to

secure compliance with Article 8 in the sphere of the relations of individuals

between themselves is in principle a matter that falls within the Contracting

States’ margin of appreciation’.102 In this respect, the Government presented an

argument which consisted of a straightforward application of the liberal public-

private distinction. It referred to ‘the difficulty encountered by the legislature in

laying down criminal law provisions calculated to afford the best possible protec-

tion of the physical integrity of the mentally handicapped’, and continued: ‘to go

too far in this direction might lead to unacceptable paternalism and occasion an

inadmissible interference by the State with the individual’s right to respect for his

or her sexual life’.103 Far-fetched, this argument reveals the absurdity to which the
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distinction between the public and the private ‘spheres’ can lead. The Court flatly

rejected it.104 Considering the facts of the cases, this is the least we could expect,

making this victory, in the grand scheme of things, rather hollow. Not surpris-

ingly, the verdict was unanimous.

The central issue debated before the Court in SW was the foreseeable char-

acter of the offence of marital rape: was the applicant convicted of a conduct

which constituted a criminal offence when it took place? The Government and

the Commission answered in the affirmative: ‘[G]iven the recognition of

women’s equality of status with men in marriage and outside it and of their

autonomy over their own bodies, the adaptation of the ingredients of the

offence of rape was reasonably foreseeable.’105 The Court unanimously followed

this. The judgment contains no direct criticism of the public-private distinction.

However the decision clearly bypasses, even if does not overtly challenge, the

traditional view according to which sexual relationships within marriage belong

to the private sphere and are not a proper site for the state to intervene. Since

much of the violence directed against women occurs in the home, the collapse of

the distinction in this case is to be welcomed. Nonetheless a feminist could be

expected to note that a purely legal step such as the formal criminalization of

marital rape cannot be expected to give rise to sexual equality in marriage.106

Moreover, radical feminists might laugh at the Court’s reference to a ‘civilised

concept of marriage’,107 given their tendency to regard marriage as a male-

constructed institution.108

For the Court to have been able to equate, in Aydin, rape with torture could

hardly be considered a revolutionary step in the late 1990s. The Court was

following the lead of those other international courts which had recognized rape

as a war crime.109 What is noteworthy about Aydin is that the Court accepted that

the applicant had actually been raped, despite arguably poor evidence. We have

already seen in Chapter 5 how rules of evidence can easily work against those who

are not in a position of power. This is, in particular, true when rape is alleged. In

Aydin, however, the Commission was ready to say that it had found ‘strong, clear

and concordant evidence’ supporting the applicant’s allegations.110 Two-thirds of

the Court were ready to follow the Commission on this point; fourteen judges

found it unlikely that the applicant would have fabricated her allegations.111 The

complete denial by the Turkish authorities that any operation had taken place in

the applicant’s village may have helped in this respect. The seven dissenting

judges, however, did not think the allegation of rape had been proved beyond

all reasonable doubt. They pointed out that the applicant had married her cousin

a few days after the contested events, a fact which they said was ‘surprising in the

cultural context of the region’ (without giving more details), and that she

appeared to have had her first child shortly after the marriage (which seems

irrelevant). While the majority did not follow this opinion, a radical feminist

might nevertheless object to the words of the Court, including when it considered

rape of a detainee by an official of the State ‘especially grave and abhorrent’,112 thus
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remaining enclosed in a public-private dichotomy and implicitly downgrading

the suffering of the woman who is raped by someone she knows and loves. The

subsequent ruling in Selmouni,113 where the Court unanimously rejected the

allegation of rape by the male applicant, also throws up many questions as to

the feminist status of Aydin. A radical feminist could argue that the difference in

findings between Aydin and Selmouni points to the readiness by the Court to cast

women, as opposed to men, in the role of victim.114

However one chooses to look at Aydin, one case which puts the final nail in the

coffin of the reception by the Court of a radical feminist agenda is surely

Stubbings and Others v. United Kingdom, decided less than a year before Aydin.

Stubbings concerned four women who alleged that they had been sexually abused,

and in two cases raped, in their childhoods, respectively by their adoptive father

and brother, their natural fathers (in two cases) and by a school staff member. All

four women had a history of depression. All said that they had only understood in

the course of therapy the connection between their ongoing psychological pro-

blems and the sexual abuse they had suffered. By that time more than six years

had elapsed since they had reached their eighteenth birthdays. In the case brought

by Ms Stubbings against her adoptive father and brother, the House of Lords

decided in 1993 that her action for civil compensation was time-barred under the

Limitation Act 1980. As a result of this ruling the other applicants were also

barred from starting or continuing civil proceedings. Criminal proceedings

remained an available option, but required more stringent proof. The four

women claimed at Strasbourg that these circumstances violated their right of

access to court, guaranteed by Article 6 of the Convention. They also claimed that

they had been discriminated against in comparison with other categories of

victims, in violation of Article 14 taken together with Article 6 and/or Article

8.115 The Court (an all-male bench) was not persuaded by this argument. It ruled

by seven votes to two that there had been no violation of Article 6 and by eight

votes to one that there had been no violation of Article 14.

The Court recalled that contracting states enjoy a certain margin of apprecia-

tion over the question of how to regulate access to court.116 In the instant case, the

Court found that ‘[t]he time-limit in question was not unduly short; indeed it

was longer than the extinction periods for personal injury claims set by some

international treaties’.117 This referred to an argument presented by the British

Government, according to which the six-year limitation period was ‘propor-

tionate and generous’ and ‘longer than that included in many international

conventions concerned with personal injury in transport . . . which allowed two

years from the date of disembarkation in which to bring a claim for personal

injury sustained during international carriage by air and sea respectively’.118 The

Court further remarked that ‘the United Kingdom legislature [had] devoted a

substantial amount of time and study to the consideration of [limitation]’.119

Since the mid-1930s there had been six official bodies reviewing the English

law of limitation and reporting to Parliament, four legislative reforms and one
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consolidating statute (the Limitation Act 1980). The Court did not question the

relevance of the international conventions and successive legislative reforms to the

case before it.120

The Court’s observation that ‘[t]here has been a developing awareness in recent

years of the range of problems caused by child abuse and its psychological effects

on victims, and it is possible that the rules on limitation of actions applying in

member States of the Council of Europe may have to be amended to make special

provision for this group of claimants in the near future’121 is of little consolation.

The two dissenters each stressed that many years could elapse before the victim

became aware of the causal link between her suffering and the abuse.122 They both

found the English law to violate the Convention – one in two respects. Neither of

them apparently agreed with the following assertion: ‘I have the greatest difficulty

in accepting that a woman who has been raped does not know that she has

suffered a significant injury.’ This remark had been made by a member of the

House of Lords in the Stubbings case and was quoted in the Strasbourg Court’s

judgment.123 It shows a complete disregard for what psychological experts and

victims of sexual abuse report.

Confronted with such reasoning, one cannot help sharing the logic and anger

evident in the famous essay MacKinnon wrote on human rights, admittedly with

another context in mind:

What most often happens to women escapes the human rights net. Abuses of women

as women rarely seem to fit what these laws [human rights conventions] and their

enforcing bodies have in mind; the more abuses there are, the more they do not fit . . .

Male reality has become human rights principle, or at least the principle governing

human rights practice . . . The violations of the human rights of men better fit the

paradigm of human rights violations because that paradigm has been based on the

experiences of men.124

The right to have an abortion: Neither in the Convention nor in Open
Door, Bowman, Tokarczyk or Odièvre

When it comes to illustrating the way in which human rights law at Strasbourg

fails to address women’s predicament in a male-dominated society, abortion is an

excellent case in point. It is to be noted from the outset that it is generally wrong

to say of any feminist that she is pro-abortion. What happens is that most

feminists reject the anti-abortion stance on the ground that many women feel

they want, or rather need, an abortion in the course of their fertile life.125 They are

therefore likely to ask for abortion not to be criminal, to be effectively available,

and to be respectful and empowering rather than punishing of women.126 These

three points can easily be seen as human rights issues. The European Court of

Human Rights has not addressed them, though not for lack of opportunity. In

cases such as Open Door Counselling and Dublin Well Woman v. Ireland, delivered
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on 29 October 1992,127 Bowman v. United Kingdom, decided on 19 February

1998,128 or Tokarczyk v. Poland, declared inadmissible on 31 January 2002,129 the

Court could have argued that abortion cannot be made criminal and must be

available.130 Instead, it refrained from making any direct statement on these

issues.131 Interestingly, in Odièvre v. France, decided on 13 February 2003,132 it

expressed unease at the fact that abortions do happen.

The Constitution of Ireland ‘acknowledges the right to life of the unborn’.133 By

contrast, abortion is legal in the United Kingdom provided some conditions are

met. In Open Door, the main applicants were two organizations134 which had

given precise information to pregnant women in Ireland on clinics which were

performing abortions in Britain; had booked appointments for these women; and

had sometimes prepared their travel arrangements. Open Door and Dublin Well

Woman came under a judicial injunction to refrain from all these activities,

considered to be contrary to the Constitution of Ireland, in the late 1980s. The

applicants complained at Strasbourg of a violation of Article 10 of the Conven-

tion, guaranteeing freedom of expression, on the grounds that imparting infor-

mation on specific, reputable, clinics performing abortion in the United Kingdom

constituted an essential service.

The Court was satisfied that there had been an interference with Article 10,

which was prescribed by law and which pursued a legitimate aim – that of

protecting morals. It did not find, however, the interference to be proportionate.

While the Government enjoyed a wide margin of appreciation, especially in a

matter concerning the nature of human life in respect of which it is impossible to

find a uniform European conception of morals, this power of appreciation was

not unlimited.135 The Court observed that ‘the injunction limited the freedom to

receive and impart information with respect to services which are lawful in other

Convention countries and may be crucial to a woman’s health and well-being’.136

The Court was ‘struck by the absolute nature of the Supreme Court injunction

which imposed a “perpetual” restraint on the provision of information to preg-

nant women concerning abortion facilities abroad, regardless of age or state of

health or their reasons for seeking counselling on the termination of pregnancy

[as subsequently] highlighted by the case of . . . X’.137 X was the fourteen-year-old

girl whose case received widespread media coverage at the time: the Irish autho-

rities had prevented her from travelling to the UK to seek the termination of a

pregnancy which had resulted from rape, triggering a decision in her favour from

the Irish Supreme Court, based on the EC principle of free movement of services.

The Strasbourg Court also had regard to the evidence, which had not been

disputed by the Government, suggesting that

[T]he injunction has created a risk to the health of those women who are now seeking

abortions at a later stage in their pregnancy . . . and who are not availing themselves of

customary medical supervision after the abortion has taken place . . . Moreover, the

injunction may have had more adverse effects on women who were not sufficiently
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resourceful or had not the necessary level of education to have access to alternative

sources of information [such as English telephone directories].138

By fifteen votes to eight, the Court found a violation of Article 10.

One breathes a sigh of relief at the verdict of violation. However, the judgment

is disappointing on more than one count. First the question is only addressed

from the perspective of freedom of expression. This may make sense in terms of

internal Convention legal reasoning, but it does nothing to dispel the impression

that Convention law has been phrased by men to answer men’s concerns: if these

concerns happen to coincide with women’s concerns, fine; if they do not, never

mind. Second, to the extent that women are considered, it is almost in terms of

poor souls who need protection. For example, the Court refers to information

available elsewhere ‘although in a manner which was not supervised by qualified

personnel and thus less protective of women’s health’.139 It would of course be

counterproductive to reject protective measures when individuals are vulnerable,

but too often protection of women in fact means control. Third, there is very little

indication that the Court took on board the significance of the abortion issue in

women’s lives. Its reference to services that ‘may be crucial to a woman’s health

and well-being’ appears an unfortunate understatement. Judge Morenilla must be

applauded for his use of stronger words in a concurring opinion where he refers

to ‘an area of information so important for a large sector of Irish women’.140

Finally, the issue before the Court hardly touched the core of the issue. Even so,

eight of the twenty-three judges managed to find no violation of the Convention,

referring in one phrase or another to the ‘paramount place accorded to the

protection of unborn life in the whole fabric of Irish public policy’.141 For a

feminist, this poor score can only be extremely worrying, indicating how

entrenched the patriarchal structure of society remains.142

This conclusion is unfortunately supported by the other decisions I have

mentioned, which I shall now briefly review. In Bowman, the applicant was the

executive director of the Society for the Protection of the Unborn Child who,

prior to a general election, had distributed leaflets in Halifax on the three local

candidates’ views on abortion. This action led to her prosecution for infringement

of the Representation of the People Act, which prevented unauthorized persons

from spending more than £5 on publishing materials with a view to influencing

the election of particular candidates. Mrs Bowman complained of a violation of

Article 10. The Court observed that the contested restriction constituted ‘one of

the many detailed checks and balances which [made] up United Kingdom

electoral law’.143 For the majority of the (male) judges, this restriction, while

provided by law and pursuing a legitimate aim, was disproportionate. Though

applying only during the four to six weeks which preceded the election, the

restriction was placed at such a low level that the Court was not ‘satisfied that, in

practice, [the applicant] had access to any other effective channels of communica-

tion’.144 By fourteen votes to six, the Court found a violation of the Convention.
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The dissenters focused on the way British electoral law aimed at maintaining

equality of arms as between candidates. Interestingly, neither the judgment nor

the dissenting opinions mentioned abortion. The word only surfaced in the

account of the facts, which described the content of the leaflets whichMrs Bowman

had distributed: in these leaflets the – female – Labour candidate was (objection-

ably) presented as a leading ‘pro-abortionist’.145

Tokarczyk arose out of the conviction of the applicant to eighteen months’

imprisonment for having aided and abetted abortion. In return for payment, Mr

Tokarczyk, who lived in Lublin near the eastern Polish border, had been driving

women who wanted to have an abortion to Ukraine after abortion became illegal

in Poland in 1993. The Court accepted that the motives of the applicant were not

exclusively commercial but also inspired by his belief that abortion should not

have been made unlawful. The applicant argued his conviction had been politi-

cally motivated; he stated that his activities harmed the financial interests of local

gynaecologists who practised clandestine abortion for high fees and irritated

‘fanatical’ Catholic circles opposed to the idea that abortion is a woman’s choice.

Mr Tokarczyk complained inter alia of a violation of Article 10, guaranteeing

freedom of expression. The relevant Chamber, which included two women, failed

to address any of the arguments he had specifically raised about abortion. Word-

ing its decision as if the applicant’s offence was like any other ordinary criminal

offence,146 the Court unanimously found the application manifestly ill-founded.

The three cases which have just been reviewed were examined by the Court in

the light of Article 10 of the Convention. Such a focus conveniently made it

possible for it to ignore debates on the meaning of abortion.147 Of course, the

Court can be expected to be as divided as the rest of society on the issue of

abortion. Some may therefore find it wise that it has managed to avoid a direct

debate on the merits of abortion. From a feminist perspective, however, this

approach is extremely disappointing, the more so since the Court has not always

refrained from expressing a principled disapproval of abortion.

In Odièvre v. France, decided on 13 February 2003, the applicant complained

that, having been abandoned at birth, she was unable to trace her natural mother

who had given birth anonymously as is possible under French law (in a practice

known as accouchement sous X). Ms Odièvre complained that she had been

prevented from finding out her personal history in contravention of Article 8 of

the Convention.148 By ten votes to seven, the Court did not find a violation of the

Convention, reasoning that the French legislation had sought ‘to ensure sufficient

proportion between the competing interests’149 of the child ‘in its personal

development’ and the mother ‘in remaining anonymous [while] giving birth in

appropriate medical conditions’.150 The case was not as such about abortion.

Nevertheless the contentious law ‘sought . . . to avoid abortions, in particular

illegal abortions’.151 In his concurring opinion, Judge Ress, joined by Judge Kuris,

was very clear on this connection: ‘It is clearly in the general interest for appro-

priate measures to be taken . . . to protect children’s lives by reducing so far as
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possible the number of abortions, whether legal or illegal.’152 Also concurring,

Judge Greve – a woman – argued that ‘no society should in the name of the

promotion of human rights be forced to leave a woman with abortion as the only

apparent safe option’.153

The seven dissenting judges, among whom one woman (Judge Tulkens),

objected to the verdict of non-violation to the extent that, far from balancing

interests, ‘French law accepted that the mother’s decision constituted an absolute

defence to any requests for information by the applicant, irrespective of the

reasons for or legitimacy of that decision [with the result that] the rights of the

child . . . are entirely neglected and forgotten.’154 Responding to the argument

about the ‘need to avoid illegal abortions’, the dissenters observed that ‘at present

there is no reliable data to support the notion that there would be a risk of an

increase in abortions . . . if the system of anonymous births was abolished’.155 This

is a sound argument. Jennifer Saul has observed: ‘Many women know that if they

carry a pregnancy to term and give birth, they will be psychologically incapable of

putting the child up for adoption’, with their decision therefore not really being

‘between abortion, adoption, and keeping the child, but rather . . . between

abortion and keeping the child’.156 The dissenters also refused the proposition,

implicit in the Court’s judgment, that ‘the French system [was] the only one that

ensures respect for the right to life’ within the countries of the Council of

Europe.157 All this appears to me very sensible, but only a minority of judges –

who included only one woman while two female judges voted with the majority –

took this view.

Women’s ‘non-feminist’ choices: False consciousness or
essentialism?

In the case law reviewed above, women judges failed to articulate an instantly

recognizable feminist perspective. If anything, it is men (Judge Repik in Buckley,

Judge Morenilla in Open Door) who seemed to be one small step ahead on the

feminist path. Radical feminists might tend to dismiss the views of women – judges

or otherwise – who do not adopt what they recognize as a clear feminist agenda. In

the view of the former, the latter suffer from false consciousness; they have not seen

the light yet; they are mistaken in thinking they know what they think, who they

are and what they believe; they would become feminists were they more aware of

their conditions and conditioning. I personally do not find this line of argument

utterly convincing. While I completely support some of the radical feminist

agendas (especially on abortion), I tend to agree with those who criticize the

radical strand of feminism for being ‘deterministic’ and ‘essentialist’.

The first term refers to the readiness of the theory to posit as a given that the

keys to understanding social life and women’s position are respectively sex and

sexual oppression/patriarchy. The opening words of MacKinnon’s 1989 seminal

book declare: ‘Sexuality is to [radical] feminism what work is to marxism: that
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which is most one’s own, yet most taken away’.158 In the same way that Marxism

can be criticized for reducing everything to economics, radical feminism can be

criticized for reducing everything to sex. It is doubtful that sex determines the

whole of social life.

The second term refers to the fact that radical feminism assumes that all

women and, for that matter, also men, ‘tick’ in the same way; that what is true

of one woman (or man) is also true of any other woman (or man), thus

essentializing them. In other words, radical feminism is a ‘grand theory’ which

fails to account for, and take account of, the complexity of social life. This has

been particularly well pointed out by post-modern feminists.

The post-modern feminist critique: Recognizing women as different
from one another

Post-modern feminism developed in the late 1980s.159 It accepts the major

insights of other strands of feminism, including the fact that women tend to be

different from men and that male power exerts a crucial influence in a funda-

mentally gendered world. Nonetheless it seeks to problematize these assumptions.

In the wake of the late French philosopher Michel Foucault, post-modern femin-

ism has been interested in uncovering the ways in which power and knowledge,

which it sees as intertwined, are constructed within particular discourses. The

focus is on how we come to understand the world, including ourselves. The aim is

to deconstruct the ‘naturalness’ of the certainties we learn. Meta-narratives are

distrusted, myths debunked, basic concepts questioned.

This results in a sceptical attitude and a drive to go beyond appearances;

nothing can ever be taken at face value. In turn this leads to fragmentation, as

no grand theory is possible. Ironically, perhaps, this theoretical position offers

greater inclusiveness. A grand theory, by reducing reality to one key factor, ignores

factors which do not fit. For example radical feminism cannot talk about women

who feel oppressed first and foremost by reason of class, race or religion. By

contrast, post-modern feminists recognize that for any woman to assume that

because she is a woman, she can speak for all women, smacks of arrogance and

naı̈vety. It is wrong for a white middle-class educated woman, however well-

intentioned, to think that she understands the reality of women she has never met.

Part of the post-modern critique is therefore to deconstruct the categories of

‘woman’ and ‘gender’, which other strands of feminisms tend to essentialize. The

emphasis is on listening to the ‘other’. Post-modernists typically explore rather

than explain, as their theoretical perspective makes them wary of conceptual

generalization. As a result, they avoid suggesting how the world could be put

right. They do not have an agenda as such. Rather they offer a critique which does

not take one definite direction.

By stressing that one woman is not another woman, so that no definite

solution to the problem of subordination can be found, post-modern feminism

Feminist light 211



admittedly undermines other forms of feminism.160 But the fact that the post-

modern turn has left many feminists in disarray need not concern us here.161

Suffice it to stress that under post-modernism, everything is constantly thrown

into question. Problems are repeatedly identified, solutions rarely offered.

When the Other is ignored: Karaduman and Dahlab

A post-modern institution is a contradiction in terms. It would therefore be

impossible to ask the Strasbourg Court to become post-modern. The Court could

not even follow a post-modern feminist agenda, which does not exist as such.

Where post-modernism – an attitude rather than a recipe – could nonetheless be

reflected is in a readiness by individual judges to explore a situation in unconven-

tional ways rather than being satisfied with reasoning along established principles.

The Court could show awareness that the reality of one woman is not the reality

of another. This section reviews two cases which concern what is often called, in a

homogenizing shorthand, ‘the Muslim veil’.162

In Karaduman v. Turkey,163 the applicant was a graduate of the University of

Ankara. Having successfully completed her studies, she was refused her certificate

by the University on the grounds that she had provided a photograph where she

appeared with a headscarf, in contradiction with the University’s regulations on

student dress. When the case arrived at Strasbourg, the Turkish government

argued that the headscarf could not be reconciled with the secular principle

enshrined in the national Constitution. The Commission declared the case mani-

festly ill-founded on 3 May 1993. In Dahlab v. Switzerland,164 the applicant was a

teacher in an infant school in Geneva. When she was in her mid-twenties and

already teaching, she converted to Islam and married an Algerian national. Mrs

Dahlab continued to teach, now wearing a Muslim headscarf. No staff or parent

commented. Four years later, however, her head-cover was found objectionable by

an inspector. The applicant was told she had to stop wearing the veil at school.

She eventually brought the case to Strasbourg. On 15 February 2001, the Court

(which included two women)165 declared, by undisclosed majority, the case

manifestly ill-founded.

In Karaduman, the Commission seems to have assumed, as is commonly done

in the West, the existence of a link between the wearing of a headscarf and

fundamentalist religious groups of an extreme political persuasion. In Dahlab,

the Court stated that the provision of the Koran which some Muslims interpret as

imposing the veil on women is ‘not easily reconcilable with the principle of

equality of the sexes’. ‘Thus’, the Court continued, ‘it appears difficult to reconcile

the wearing of the Muslim veil with the message of tolerance, of respect for others

and especially of equality and non-discrimination which all teachers must trans-

mit to their pupils in a democracy.’166

These are gratuitous assertions: neither demonstrated nor even argued. It

was neither established nor even suggested that Ms Karaduman belonged to a
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fundamentalist movement. Sociologists have demonstrated that there is no

necessary link between the veil and fundamentalism. Moreover, they have

pointed out that different women wear the veil – or rather, different kinds of

veil – for different reasons: to affirm cultural or religious identity; to express

resistance to Westernization; to ensure for themselves a passage in public places

(such as Western schools or offices) which would otherwise be closed to them by

parents or husbands who would be wary of seeing them get ‘lost’; to avoid sexual

objectification; as beautification, etc.167 In both cases, the Strasbourg organs

displayed a complete ignorance of the various meanings of the veil. They relied

on the liberal principle of formal equality, but this was, from a post-modern

feminist perspective, thoroughly inadequate: treating women equally does not

necessarily mean treating them alike. In Dahlab, the Court referred to grand

concepts – tolerance, equality and non-discrimination, democracy. It did not

explore, however, what these entailed in practice.

Admittedly many feminists would welcome the Karaduman and Dahlab deci-

sions. Many would applaud the Court for having ‘reiterate[d] that the advance-

ment of the equality of the sexes is today a major goal in the member States of the

Council of Europe’. However, the post-modern critique alerts us to the hollowness

of this formula. Not only does it fail to encompass strategies to alleviate the

predicament of all women, but it also contributes to the obfuscation created by a

complex of power and ‘knowledge’ which, in this case, puts the West on a pedestal

and demonizes Islam. Elsewhere I have noted that the Court has so far failed to

protect religious interests which fall outside Christianity.168 The entire mode of

thought which leads to such a failure has to be challenged. It has to do with what

Foucault calls ‘discourse’, i.e. the way we naturalize our system of knowledge and

power, and our resulting inability to comprehend ‘the other’.

I am not saying that violations of the Convention should have been found in

the Karaduman and Dhalab cases. Instead, what I am suggesting is that the

Strasbourg institutions should have approached the Muslim veil as a complex

reality of which they were generally ignorant rather than as a symbol of oppres-

sion of which they had understood the premises and the consequences. In other

words, they needed to be ready to learn more about it rather than dismissing it at

the stage of admissibility as raising no valid issue of rights for the women who

were wearing it.169 Such a summary approach, which led to the cases being

declared manifestly unfounded without any effort having been made to under-

stand the viewpoint of the female applicant, seems to have been somewhat

abandoned in Leyla Sahlin v. Turkey, decided by a Chamber on 29 June 2004

and which was pending before a Grand Chamber at time of writing.170

What is not in a name: The simply and shockingly inadmissible Halimi

Under post-modernism, the Other (often written with a capital O) is anyone,

including you and me. It is nonetheless easy to fall into the trap of associating her
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with the exotic, as the previous section has arguably done. Nothing justifies this

tendency. This section focuses on a case, Gisèle Taı̈eb dite Halimi v. France,171

which need not be associated with exoticism. Unfortunately for my present

purposes, it nonetheless so happens that the applicant in this case was of Tunisian

origin. While this identity would probably need to be taken into consideration if

the various layers of Halimi’s predicament and of its meaning to her were to be

understood, it is irrelevant to the legal case – as a personal experience of mine will

confirm.

The applicant in the case was a lawyer whose involvement in the defence of the

Algerian cause in the 1960s and in feminist causes has assured her a wide

notoriety in France.172 She is known as Gisèle Halimi. Her official name, however,

is Gisèle Taı̈eb. She became Halimi after she married a man of this name in 1951,

whom she divorced in 1959. She continued to use the name of Halimi in her

professional life without any opposition on the part of her ex-husband. But when

she sought to reconcile her private and public names by changing her last name to

Halimi or Gisèle-Halimi, Mr Halimi objected. Following these objections, the

French administration refused to accede to her request of having her name

changed. Gisèle Halimi (for how could we name her otherwise?) alleged at

Strasbourg a violation of Article 8 of the Convention.

In the wake of the Burghartz case, which also concerned the use of name after

marriage and which was discussed earlier in this chapter, one might have thought

that the applicant would not have found it difficult to persuade the Court that a

violation of the Convention had occurred. Not so. The Court could not see how

the impossibility for the applicant of using the name of Halimi in her private life

was damaging to her personality. As for the use of the name in her public life, it

had never been problematic. The Chamber ruled unanimously on 20 March 2001

that the case was manifestly ill-founded.

It is a lawyer who works at the Registry of the Court who directed me to this

decision. She found it absolutely appalling. To her, it just showed how the judges

fail to understand the position of women. The Court – which in this case included

two women – was impervious to the fact that the applicant’s predicament was the

result of the tradition under which women use the name of their husband,

making it unlikely that a man would ever be in the position of Gisèle Halimi.

Moreover, the Court was unwilling to contemplate the possibility that the situa-

tion complained of by the applicant was important to women. In its decision, the

Court expressed ‘serious doubts as to whether the inconveniences reported by

the applicant can be considered to constitute a substantial infringement of the

exercise of her right to respect for her private life’.173

As for me, I vividly recollect my mother’s puzzlement, anger, and sense of loss

when, as a teenager, I brought back the authorization she had signed for me to

have a passport. The signature on the document read: M. F. Dembour. This last

name was legally my father’s, not hers. The administration had refused to proceed

with my request for a passport. My mother said: ‘But I always sign Dembour. It
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has been my name for twenty-five years.’ To her, the idea that she should use her

maiden name simply did not correspond to the person she was. It was wrong –

though she complied and duly signed another form using, for my sake, a signature

which was not hers.

I personally would not choose to use the name of my husband if I were

married. I find the practice far too enmeshed in patriarchism. This is irrelevant,

however, to the merits of my mother’s experience or Gisèle Halimi’s case. It seems

clear to me that the society in which they live, which has induced them to be

known by the name of their husband, should recognize the new identity they have

forged for themselves. And, here, one cannot help returning to the question of

whether it was completely coincidental that the successful first applicant in

Burghartz was a man.

Burghartz is widely remembered for having reiterated that where there is a

differential treatment between men and women, very weighty reasons are

required to justify the differential treatment.174 In Halimi, there was of course

no difference of treatment between men and women as such; it is only that

women happen to be in a different position. One would have thought that the

Court would nonetheless have been able to make links between the two cases and

offer Gisèle Halimi what she was requesting.

Airey: An amazingly progressive judgment

I have been criticizing the Court throughout this chapter in order to demonstrate

that, yes, the feminist critique has a point when it suggests that human rights law

is constructed on gender lines which bypass or at least work to the disadvantage of

women. In fairness, the Court has also been good to women. For a beautiful

example of a case where the Court used its legal imagination in order to relieve

the predicament of a woman, one can turn to Airey v. Ireland, decided more than

a quarter of a century ago, on 11 September 1979.175 This was the twenty-fifth

judgment of the Court. It is generally quoted because for the first time it

identified effectiveness as one of the major principles of interpretation of the

Convention. This section shows that there is more to the ruling than this –

assuredly crucial – point.

Let me first present the facts of the case, as established by the Court:

Mrs. Joanna Airey, an Irish national born in 1932 . . . comes from a humble family

background and went to work at a young age as a shop assistant. She married in 1953

and has four children, the youngest of whom is still dependent on her. At the time of

the adoption of the Commission’s report, Mrs. Airey was in receipt of unemployment

benefit from the State but, since July 1978, she has been employed. Her net weekly wage

in December 1978 was £39.99. In 1974, she obtained a court order against her husband

for payment ofmaintenance of £20 per week, whichwas increased in 1977 to £27 and in

1978 to £32. However,Mr. Airey, who had previously beenworking as a lorry driver but

was subsequently unemployed, ceased paying such maintenance in May 1978.
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Mrs. Airey alleges that her husband is an alcoholic and that, before 1972, he frequently

threatened her with, and occasionally subjected her to, physical violence. In January

1972 . . . Mr Airey was convicted . . . of assaulting her and fined. In the following June he

left the matrimonial home; he has never returned there to live, although Mrs. Airey

now fears that he may seek to do so.

. . . For about eight years prior to 1972, Mrs Airey tried in vain to conclude a

separation agreement with her husband . . . Since June 1972, she has been endeavour-

ing to obtain a decree of judicial separation on the grounds of Mr. Airey’s alleged

physical and mental cruelty to her and their children, and has consulted several

solicitors in this connection. However, she has been unable, in the absence of legal aid

and not being in a financial position to meet herself the costs involved, to find a

solicitor willing to act for her.176

As we have already seen, the Irish Constitution was changed in order to make it

possible for a marriage to be dissolved only in 1996. Before that, spouses could be

relieved from the duty of cohabiting either if they concluded a deed of separation

or if they obtained from the High Court a decree of judicial separation, to be

granted only on the ground of either adultery, cruelty or unnatural practices.177

Mrs Airey alleged at Strasbourg that the prohibitive cost of hiring a solicitor to

represent her before the High Court left her unable to obtain a judicial separation.

She argued that this was in contravention of Articles 6 para 1 (fair trial), 8 (private

and family life), 13 (effective national remedy) and 14 (non-discrimination) of

the Convention. The Court ruled, by a majority, that Mrs. Airey had indeed, in

effect, been denied access to a court in violation of Article 6 – as well as Article 8.

Before examining the reasoning of the Court, it is worth reporting why Judge

Thór Vilhjálmsson failed to find any violation of the Convention in this case. To

quote him:

It is not in dispute that the applicant has access to the High Court in the formal sense

. . . Thus, the difficulties which, according to the applicant, bar her from the remedy

formally open to her under Irish law are factual in their nature. These difficulties

[mainly] concern payments which she would have to make . . . to such lawyers as

would represent her before the High Court. Bearing this in mind I have, without

much hesitation but admittedly with regret, come to the conclusion that the appli-

cant does not have a case under Article 6 para.1 of the Convention . . . An individual’s

ability or inability to claim his or her rights under the Convention may stem from

several reasons, one of them being his or her financial position. It is, of course,

deplorable that this should be so. [But] the war on poverty cannot be won through

broad interpretation of the Convention . . .

As regard the alleged violation of Article 8 of the Convention, [it is] in my opinion

. . . a far-fetched interpretation of Article 8 to come to the conclusion that the duty to

respect Mrs. Airey’s private and family life includes the duty to help her to seek

judicial separation in the High Court . . .

216 Who Believes in Human Rights?



[As for Article 14 of the Convention, the alleged difficulties] concern her dealings

with the legal profession rather than with the Irish Government . . . I find no violation

of Article 14 in this case.

Three propositions underlie this dissenting opinion: (1) there is nothing a judge

can do when an individual has no case under the law; (2) the Convention is not

there to alleviate the problems arising out of poverty; (3) the Convention system

is there to counteract arbitrariness by national authorities. If all the judges on the

Bench had been convinced by their validity and/or applicability to the case, Mrs

Airey would not have been successful in her application. Instead the (all-male)

Court held by five votes to two that there had been a breach of Article 6 para. 1 of

the Convention.

The Court reasoned, in a way that dealt a serious blow to proposition (1):

The Convention is intended to guarantee not rights that are theoretical or illusory but

rights that are practical and effective . . . This is particularly [true] of the right of

access to the courts in view of the prominent place held in a democratic society by the

right to a fair trial . . . It must therefore be ascertained whether Mrs. Airey’s

appearance before the High Court without the assistance of a lawyer would be

effective, in the sense of whether she would be able to present her case properly

and satisfactorily . . . [T]he Court considers it most improbable that a person in Mrs.

Airey’s position . . . can effectively present his or her own case . . . The Court

concludes from the foregoing that the possibility to appear in person before the High

Court does not provide the applicant with an effective right of access . . .178

The Court went on to respond to the objection by the Government that there had

been ‘no positive obstacle emanating from the State’ and that ‘the alleged lack of

access to court [stemmed] solely from Mrs. Airey’s personal circumstances, a

matter for which Ireland cannot be held responsible under the Convention’.179 It

said, in a way that substantially qualified proposition (3):

[F]ulfilment of a duty under the Convention on occasion necessitates some positive

action on the part of the State; in such circumstances, the State cannot simply remain

passive and ‘there is . . . no room to distinguish between acts and omissions’. . .180

The Court concluded the part of its judgment on Article 6 by circumscribing the

scope of its ruling:

In certain eventualities, the possibility of appearing before a court in person, even

without a lawyer’s assistance, will meet the requirements of Article 6 para. 1; there

may be occasions when such a possibility secures adequate access even to the High

Court. Indeed, much must depend on the particular circumstances.

In addition, [Article 6 para. 1] leaves to the State a free choice of the means to be used

towards [guaranteeing an effective right of access to the courts]. The institution of a

legal aid scheme . . . constitutes one of those means but there are others such as, for

example, a simplification of procedure.181
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In other words, the Court managed to circumvent proposition (2) by making it

clear that either some people would need to be helped or a system would need to

be invented which made it possible for their rights to be secured. (One wishes that

the judges who, in Chapman, argued that it was not the business of the Conven-

tion to provide individuals with homes had taken this point on board.)

I find Airey an astonishing and wonderful judgment. Astonishing because my

inherent scepticism towards law and human rights would have led me to expect

that the unrefined liberal views of Thór Vilhjálmsson would have prevailed. But

five judges found a violation of Article 6 of the Convention.182 Moreover, in

response to the applicant’s argument that she had been discriminated against on

the ground of property in that judicial separation was more easily available to

those who could afford to pay than to those without financial resources,183 three

of the seven judges who constituted the Bench objected to the finding by the other

four that it was not necessary to examine the case under Article 14 taken in

conjunction with Article 6 para. 1 of the Convention. For those who only know

the line subsequently adopted by the Court on Article 14 (reviewed above in

Chapter 5), this is nothing short of extraordinary.184

Airey is a wonderful judgment. There was a female applicant who had been

abused by her husband – whatever Judge O’Donoghue, the second dissenting

judge, said185 – and who was struggling economically. She was not in the best

position to win before the Court, but she did. Of course this does not mean that

everything was happy ever after for her or for other women. Airey is nonetheless a

comforting ruling which shows that it can pay off to bring issues which can be

characterized as feminist into the terrain of human rights law.

Conclusion

On the face of it, the Strasbourg Court has a good record in terms of women’s

rights. For many years now, it has ‘reiterated that the advancement of the equality

of the sexes is today a major goal’ in the Council of Europe. Also noticeable is the

composition of the so-called ‘new Court’, established in 1998, which includes

proportionately more and more women. The feminist critique nonetheless invites

us to scratch below the surface of this apparently women-friendly institution to

uncover male patriarchy, or at least male bias.

Françoise Tulkens, a member of the new Court since its inception, thinks that

fewer applications originate from women than from men.186 Is it because women

are to some extent prevented from accessing the judicial system, due to their

comparatively disadvantaged social and economic position? Is it because they are

not interested in a win–lose settlement of their disputes? Is it because the Con-

vention fails to address the root causes of their subordination, and thus, their real

problems and concerns? Is it because the judiciary is unable to comprehend the

aspirations and claims of women who do not fit the white, middle-class, able-

bodied, heterosexual model? Asking these questions shows that the insights of the
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various strands of the feminist critique which have been discussed in this chapter

as though they existed apart from and perhaps even in opposition to each other

are best conceived as complementing each other.

Of course most of the factors which are invoked in the previous paragraph

operate beyond the Strasbourg Court. They permeate the entire legal order. It

would therefore be disingenuous to single out the European Court of Human

Rights for its failure to have fully taken on board a feminist agenda. The Court

certainly should not be made to bear sole responsibility for realities that lie

beyond its competence and control. At the same time, the reiterated claim by

the Court that ‘the very essence of [the Convention] is respect for human dignity

and human freedom’187 and the emancipatory appeal of human rights, not to

mention the claim of neutrality by liberalism, make it important to assess whether

the practice matches the theory.

The cases which have been discussed in this chapter indicate that the record of

the Court in terms of its openness to women is not as good as is generally

assumed and as the Court itself probably likes to think. Admittedly, the Court

has pursued the liberal agenda of sex equality. This agenda alone, however, cannot

ensure women’s equality in dignity and attention.188 While the concept of human

rights is supposed to be universal, it has traditionally neglected one half of

humanity. It continues to do so.

This conclusion is one with which virtually all human rights feminist scholars

would concur. Interestingly, however, it does not tend to affect their determina-

tion in seeing human rights deliver its promises. Most accept the liberal frame-

work and believe in human rights – what they want is the infuriating gap between

human rights theory and practice to disappear or at least be reduced. My position

is slightly different, as explained in the next chapter.

Notes

1 De Gouges’s Declaration is reproduced amongst other sources in: Micheline R. Ishay

(ed.) The Human Rights Reader: Major Political Writings, Essays, Speeches and Docu-

ments. Fom the Bible to the Present (New York: Routledge, 1997), at 140–7. My

translation of Article 1 is slightly different from that of Ishay, who offers: ‘Woman is

born free and lives equal to man in her rights.’ For the context in which de Gouges

produced her Declaration, see Linda Kelly, Women of the French Revolution (London:

Hamish Hamilton, 1987); Anne Soprani, La révolution et les femmes. 1789–1796 (Paris:
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vellement triennal de la Cour européenne des droits de l’homme’ (2005) Revue

trimestrielle des droits de l’homme 5–32.

15 Order no. 519 (1996) 1 on the Procedure for examining candidatures for the election

of judges to the European Court of Human Rights.

16 For an analysis of the presentation of female candidates to the new Court in 1998, see

Jean-François Flauss, ‘Radioscopie de l’élection de la nouvelle Cour européenne
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171 Gisèle Taı̈eb dite Halimi v. France (Application 50614/99), decision of 20 March

2001.
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8

The human rights creed in four schools

[T]he strength of the thread does not reside in the fact that some one fibre runs

through its whole length, but in the overlapping of many fibres. (Wittgenstein)

Finally, we come to the question: what are human rights? There is no single

answer to this question because it depends whom you ask. In support of this

admittedly controversial contention, this chapter seeks to map out the various

concepts of human rights which are encountered in human rights scholarship. Its

primary aim is therefore descriptive rather than normative: documenting and

making sense of the way the expression ‘human rights’ is used rather than

propounding a particular theory as to how the concept should be understood.

I suggest that there are four main concepts of human rights which are in

competition with each other. To present them in the briefest manner, those

I call ‘natural scholars’ conceive of human rights as given; ‘deliberative scholars’

as agreed; ‘protest scholars’ as fought for; and ‘discourse scholars’ as talked about.

I attach these four concepts to four ‘schools’. The term ‘school’ came to me as

I was writing about various ‘scholars’. It is admittedly misleading. The scholars

I bracket together do not necessarily know each other and may not wish to

recognize themselves in the groupings I have created. Moreover, I believe that

the concepts I have identified are not peculiar to the scholarly world but are also

found in the way ‘lay’ people conceive of human rights. However, a term needs to

be used. Despite its disadvantages and however irritating it may be to post-

moderns committed to the moral imperatives of ‘de-schooling’, I have settled

on the word ‘school’ which renders at least part of what I am looking for by

connoting explicit or implicit adherence to a number of precepts.

When I first presented in public the ideas contained in this chapter,1 I had

detected three schools. I now have four, but do not wish to rule out that

additional ones might usefully be identified. Nonetheless, at the time of writing,

the schema I have constructed appears to me to be reasonably useful, in the sense

that I have always found it possible, so far, to classify a particular human rights

scholar in one of ‘my’ four schools, though not always squarely.2 Even if my schema

were to prove in need of serious refinement, I hope that the elements I have

identified will nonetheless spur human rights scholars to recognize explicitly that
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we do not always talk about the same thing when we talk about human rights, and

will encourage further clarification of the various, competing, understandings of

human rights which exist.

Wittgenstein’s concept of ‘family resemblance’

I started my exploration of the possible meanings of the term ‘human rights’ open

to the idea that human rights might be a ‘family resemblance’ concept in the

Wittgensteinian sense of the term. This section accordingly introduces Wittgen-

stein’s doctrine of family resemblance; the following one offers a tentative appli-

cation of the doctrine to the concept of human rights.

As an analytical philosopher, Ludwig Wittgenstein (1889–1951) was interested

in language andmeaning.3 He departed from the tendency prevalent in philosophy

to seek to identify the meaning or the ‘essence’ of a concept through the identifica-

tion of key elements, the establishment of conceptual distinctions and the search

for conceptual foundations.4 In his view, a concept should not be defined by what

we think it means but by what it means in practice – how it is used in everyday life.

Wittgenstein’s motto was thus to look (to observe) rather than to think. This led

him to develop the doctrine of ‘family resemblance’ to make sense of the fact that

some concepts have no core – no common thread running through them.

The two passages most frequently quoted in this respect are the following

extracts from his (posthumously published) Philosophical Investigations:

I am saying that these phenomena have no one thing in common which makes us use

the same word for all,–but that they are related to one another in many different

ways.5

[I]n spinning a thread we twist fibre on fibre. And the strength of the thread does

not reside in the fact that some one fibre runs through its whole length, but in the

overlapping of many fibres.6

Making sense of Wittgenstein’s cryptic prose is a challenge for even the most

expert philosopher.7 It may therefore be useful to turn to a commentary for an

explanation of the doctrine. Dallas High writes:

If, for example, we should examine games – ‘board-games, card-games, Olympic

games,’ etc. – Wittgenstein warns, ‘Don’t say: “There must be something common, or

they would not be called ‘games.’” Rather, if we ‘look’, instead of trying to speculate in

advance, we shall not see a feature that is common to all games, but a complete series

of similarities and relationships where ‘common’ features, in comparing the games,

constantly crop up as well as disappear. If, for example, we look at ball games, we see

they have a common feature of being played with balls. But then some are played on

courts, others on fields. Then we discover that ball games played on courts have some

similarities with other court games – e.g. badminton, shuffleboard, which are not

played with balls. Now, new members of the family crop up and others – ball games

not played on courts – disappear. The point of all this, as an analogy with the various
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topographies of language, is that ‘we see a complicated network of similarities

overlapping and criss-crossing’ – sometimes broad similarities, sometimes detailed

similarities – in the family unity of the various functions of speech.8

An easy way to grasp the idea of family resemblance is through a matrix. A family

resemblance concept X could schematically be presented in the following way

(where each horizontal line represents one of the forms in which the concept is

encountered in social life, and each letter a distinctive element or characteristic of

the concept):

a b c

b c d

c d e

d e f

To convey the use of a particular concept Y in everyday life, it is more likely that the

emergingmatrix would take a less tidy form, however; for example, something like:

a b d

b e f

c d e

c e f

These two matrices point to the central feature of the doctrine of family

resemblance, by showing how the doctrine applies to a concept that lacks a

‘common thread’ but is replete with partial overlaps. Philosophers typically strive

to define a concept by identifying its ‘necessary and sufficient’ conditions; in the

case of a family resemblance concept, however, no such conditions can be found.

Charles Travis notes that there are strong and weak versions of the family

resemblance thesis.9 By definition, if the family resemblance doctrine applies to a

concept Z, no common thread runs through all the cases to which Z applies. What

does this mean? On a strong version of the thesis, it means that the different

combinations making up the matrix representing Z could not contain any common

letter. (In other words, Z is defined neither by sufficient nor by necessary conditions.)

On a weaker andmore persuasive version of the thesis, a common additional letter –

call it ‘l ’ – can be found throughout all the combinationsmaking up thematrix, but l

does not help to distinguish Z fromother concepts. (‘l ’ does not represent a sufficient

condition for Z to apply, although this condition is necessary for Z to apply.)

Human rights approached through a family resemblance matrix

Trying to design a matrix which could grasp different uses of the concept of

human rights, one could propose that human rights:

a: are moral rights10

b: exist irrespective of social recognition
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c : are something that every human being has

d: check the arbitrariness of the state

e : result from political and social struggles

f : serve the bourgeois class

l: are used in political discourse

More letters could be identified, e.g.:

g: are based on human nature

h: rest on a socio-legal consensus

i: are transformable into legal rights

The overwhelmingly dominant conception of human rights is that which defines

them by reference to what I shall call the ‘a b c ’ combination, as those ‘rights

which all persons have insofar as they are human’. Some may say that b and c

imply g; others may disagree, for example because they take the view that human

rights rest on a strictly religious/metaphysical basis. Similarly it cannot be

assumed that d and e imply h: they may or may not.

Personally, I have always been reluctant to understand human rights as encom-

passing b and c, for I think that human rights have come into existence by force of

language use. While I am ready to accept that human rights have become a fact by

being repeatedly invoked in politics, law and common discourse, I do not believe

that they would continue to exist were we to cease to talk about them.My tendency

is thus to rely on a conception of human rights which combines d, e and h (as well as

the insignificant l). Others may favour a conception of human rights which

combines c d e (þ l) and which regards human rights primarily as political claims

against those in power. No doubt still other variations exist. Marxists, for example,

might understand and use the term to cover d e f (þ l) where the meaning of d

might be slightly altered to designate rights which are falsely believed to check the

arbitrariness of the state. The point is that there exist different conceptions of

human rights, which combine a variety of elements in different ways.

Interestingly, few letters in the matrix I have tentatively designed could serve

solely to characterize the concept of human rights (as opposed to other concepts).

The quality of being moral rights, for example, is not a feature which is specific to

the concept of human rights. The only letters which are potential candidates for

an exclusive definition of human rights, it seems to me, are b (if one excludes the

possibility that animals may have rights which exist outside of social recognition)

and c. I have already said that I am convinced neither by b nor by c. Given the

appeal that human rights in its ‘a b c ’ combination has in our society, it is likely

that many will say that I use the term wrongly if I use it to refer to something

other than ‘a b c ’; in other words, they will say that I have misunderstood the

essence of the concept ‘human rights’.

This suggests that ‘human rights’ is not a family resemblance concept. While

the expression is used to refer to different things (a b c ; c d e ; d e f ; etc.) by
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different people, these different combinations tend not be used concomitantly by

the same people. By contrast, people would readily recognize that they use the

concept ‘game’–Wittgenstein’s prototype example of family resemblance – slightly

differently in different contexts (e.g. when they refer to board-games, card-games,

Olympic games, political games, etc.). The situation with human rights is alto-

gether different: people will typically fight for their own understanding of the

term, dismiss other understandings, and thus declare their own understanding as

the only one which is valid.

At first sight, therefore, human rights is not a family resemblance concept.

What happens instead is that there are competing concepts of human rights

around. The next section explores this fact by comparing what two scholars make

of the universality of human rights.

The soothing or unsettling effect of the universality of
human rights: Donnelly versus Haarscher

Jack Donnelly’s Universal Human Rights in Theory and Practice has become a

classic text in human rights scholarship. The book rests on the dominant defini-

tion of human rights as those rights one has simply because one is a human being,

which it reproduces in the opening page.11 For Donnelly, this definition means

(1) that human rights are held ‘universally’ by all human beings and (2) that they

hold ‘universally’ against all other persons and institutions.12 The inverted com-

mas are in the original, presumably to draw attention to the assertion of uni-

versality. Donnelly’s position seems encouraging for all of us, almost upbeat. Even

if some readers may find the inferences he draws politically or intellectually

wanting, they are unlikely to feel that their own moral integrity is being ques-

tioned. There is no reason for them to feel personally implicated in the univers-

ality of human rights, except for the satisfying promise of being included in the

humanity which benefits from human rights. Such a promise can only be sooth-

ing. My guess is that, having read the opening page, Donnelly’s readers continue

their reading, undisturbed.

By contrast, reading Belgian philosopher Guy Haarscher’s book on the philo-

sophy of human rights is deeply unsettling.13 Haarscher also starts from the

premise that human rights are everybody’s rights. This premise of universality,

however, leads him to an altogether different inference. For Haarscher, the human

rights imperative demands that the dignity of every single individual should be

considered. What human rights require, therefore, is not that the individual

be free without limits (or at least without too many limits),14 but that respect

for the other individual be the ever-present political norm.15 Thus, when my

rights are secured, I must ensure that the rights of my neighbour are secured, and

then those of the neighbour of my neighbour, and so on indefinitely.16 There

always remains yet another fight to be had, or rather fights, in the plural (leading

to difficult choices as to where to act first and for whom).17 I never do quite
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enough. I must keep intervening.18 There is no rest. Because human rights cannot

be reserved to a few, uninterested in the fate of others,19 it follows that nothing

could be more demanding than to attempt to follow the human rights inspira-

tion. Haarscher’s book makes for disturbing reading. It drives the reader to think

that human rights are his or her personal responsibility and thus to question his

or her moral integrity.20 Has he, has she done enough for their protection?

Logically, but also almost absurdly,21 the only possible answer is no.

Haarscher’s human rights vision: Asceticism or evangelism?

Haarscher refers to this logic as the ‘ascetic’ dimension of human rights. Accord-

ing to Philip Quinn, asceticism may be characterized as ‘a voluntary, sustained

and systematic programme of self-discipline and self-denial in which immediate

sensual gratifications are renounced in order to attain some valued spiritual or

mental state’.22 The choice of the term by Haarscher, upon which he does not

comment, is highly revealing. It may suggest that the Belgian philosopher con-

siders human rights as a religion and, certainly, that he wishes to call for purity in

its exercise.

Ascetic practices are found in all the major religious traditions of the world.23

If human rights is indeed the new ‘religion’ in the secular world,24 the term

‘ascetic’ may seem particularly apposite to qualify its logic, though I personally

would say that it misses out the interventionist and, in my term, ‘evangelical’

living out of human rights recommended by Haarscher. Far from being inward-

looking, the ascetic practice of human rights which Haarscher calls for leads to

continual intervention. Regrettably Haarscher does not problematize this ‘evan-

gelical’ intervention. He fails to address ethical objections to intervention,

whether they be derived from cultural particularism or linked to the impossibility

of political neutrality. Furthermore, it seems to me that Haarscher assumes that

one can easily identify and distinguish between human rights victim, violator

and professional, presumably respectively innocent, deviant and heroic. David

Kennedy has pointed towards the fallacy of such a triangle, which excludes

contradictions and ambivalence and assumes that justice can be found or

imported rather than having to be ‘made’ continually.25

Haarscher’s analysis is nonetheless extremely useful. In particular, Haarscher

notes that human rights have entered our contemporary common discourse to

the point where everybody agrees with them, thereby creating the impression that

adopting a human rights ethic is ‘easy’,26 while this ethic is extremely difficult to

practise.27 In his view, the overall enjoyment of human rights in Western societies

puts us Westerners in a situation where we understand less and less what they

require.28 Full of our fundamental freedoms, we forget that these freedoms

needed to be acquired.29 Basically contented, we call for the respect of human

rights on an imaginary plane: not really fighting for them but invoking them in

empty, ineffective declarations.30 The more protected we are, the less we know
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what ‘to protect’ means.31 The rights for which our forebears fought32 have thus

become the ‘hedonist’ guarantee of our happiness.33

Beside asceticism, hedonism is thus the second dimension in the human rights

experience identified by Haarscher. Strictly speaking, hedonism refers to the

doctrine in which ‘pleasure is regarded as the chief good, or the proper end of

action’.34 An equation between hedonism and selfishness is not necessarily theo-

retically warranted. It is often made, however: many find immoral the claim that

pleasure is to be maximized.35 The link between hedonism and immorality is one

which Haarscher implicitly makes in the (admittedly short) sections where he

talks of human rights ‘hedonism’.36 For the purpose of this chapter, I shall follow

him in this use of the term ‘hedonism’ and thus accept the disputable assumption

that a ‘hedonistic’ use of human rights is one which is immoral and/or which is

driven by selfishness.37

Haarscher identifies a third human rights dimension: the Machiavellian one.38

He observes that our governments can calculate that leaving us with rights is in

their interest in order to pacify us, i.e. to maintain their power.39 Assuming that

everything political depends on a particular balance of forces, human rights is a

force to be reckoned with.40 If the governed manage to convince the government

that they are a threat to its power, the government may be inclined to please them,

including – today – by giving them rights.41 Obviously, in this scheme, only those

who are in a position to make a difference, either because their predecessors had

sufficient weight in the prevalent balance of forces or because they now them-

selves are strong enough to fight for their own interests, can benefit from human

rights.42

In conclusion, Haarscher’s analysis highlights how the defence of human rights

on hedonistic (selfish) grounds and their protection on a Machiavellian (self-

interested) calculation result in those most in need of human rights, i.e. the most

unprivileged and powerless, being left outside the human rights acquis.43 ‘Human

rights’ suddenly appears a very hollow phrase, with little pretension to univers-

ality. And yet, is not universality all that matters in the human rights ethic,

properly understood?

The foundational case law on transsexualism

It is not a big step from reading Haarscher to wondering whether human rights

instruments and/or institutions are really about human rights. Could the Eur-

opean Court of Human Rights be a misnomer – not really about human rights?

Haarscher’s analysis of the various dimensions of human rights alerts us to the

possibility that the Court might be nothing but a Machiavellian edifice put in

place by governments to ensure power, or that it may do no more than preserve

the hedonistic (selfish) interests of a selected few, rather than embodying the

ascetic, ‘true’ human rights ethic. Where does one dimension start and the other

finish? Are they all present concomitantly? Does this matter, anyway? Donnelly’s
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conception of human rights, for example, would not throw up the same ques-

tions. Is Haarscher’s view of human rights the one we wish to follow? Those

I call protest scholars may do; natural scholars do not. To continue to introduce

their differences, I present their likely reaction to the Strasbourg case law on

transsexualism.44

Some individuals grow up with the certainty, developed from an early age, that

they belong to the sex opposite to that to which they have been assigned at birth

on anatomical grounds. The split between physical appearance and personal sense

of gender identity from which they suffer typically leads to severe depression. The

condition is now medically recognized and designated by the term ‘transsexu-

alism’ – which refers to a move that can either be male-to-female or, less

commonly, female-to-male.45 If transsexualism is diagnosed, hormonal treatment

is available to help alleviate the discrepancy between sexual appearance and deep-

felt identity. This treatment suppresses or encourages the development of so-

called secondary sexual features, related to body and facial hair, breasts and voice

tone. Some transsexual people seek an even greater reconciliation between their

two contradictory identities and subject themselves to what is today referred to as

gender reassignment surgery. This operation, or rather series of operations,

involves the removal of the existing sexual organs and the construction of either

a vagina-like cavity or of a phallus-like apparatus. Successful hormonal treatment

brings about changes such that the transsexual person now appears as the person

s/he46 always felt she was. Surgery more completely reconciles external appearance

and inner sense of gender identity, though chromosomes remain of the ‘wrong’

sex. For the transsexual person determined to follow the operative route, surgery

generally leads to improved mental well-being. It does not necessarily signal,

however, the end of all her social problems. In some countries, she still encounters

problems with regard to her legal identity. This has led a number of post-

operative transsexual people to bring cases to Strasbourg.

Their claims, put forward in what I call the foundational Strasbourg case law

on transsexualism,47 involved crucial issues of identity. In the first six cases

decided by the Court on their merits,48 the applicant sought the recognition of

her ‘new’ identity. With one exception (B v. France), these cases were directed

against the United Kingdom. British applicants complained about the refusal by

the British authorities to make it possible for them to have the original mention of

sex on their birth certificate changed, even after gender reassignment surgery. This

forced them to reveal their past to people with no direct interest in their history,

for example when they applied for a mortgage or a job, opened a bank account, or

testified in court. This was embarrassing and painful. The refusal to correct the

birth certificate, they contended, violated their right to private life as enshrined in

Article 8. Some of them also pointed out that such refusal made it impossible for

them to marry a person of their ‘now’ opposite sex in violation of Article 12.49

One applicant complained about the impossibility of achieving legal recognition

of his social status of father.
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Four times running between 1986 and 1998,50 the Court ruled that the British

authorities had not violated the Convention. Its reasoning on Article 8 contained

four steps:

1 Article 8 not only protects the individual against interference by the state, but also

entails positive obligations inherent in an effective respect for private life. In this case,

the refusal by the authorities to alter the register of births is not an interference: the

applicant wishes them to do – rather than refrain from doing – something.

2 The notion of ‘respect’ found in Article 8 is not clear-cut, especially as far as positive

obligations are concerned.

3 The diversity of practices followed and situations obtained in the Contracting States –

with some giving transsexuals the option of changing their personal status and others

not – mean that the ‘respect’ due to transsexuals under Article 8 is bound to vary

from case to case. This is therefore an area where the Contracting Parties enjoy a wide

margin of appreciation.

4 In determining whether or not a positive obligation exists, regard must be had to the

fair balance which has to be struck between the general interests of the community

and the interests of the individual. This balance, according to the Court, was

respected by the United Kingdom.

The finding of non-violation of Article 8 led the Court either not to find it

necessary to discuss the applicant’s claim under Article 12 or to find that this

provision had not been violated.

While the British applicants were repeatedly losing before the Court, a trans-

sexual applicant, known as B, won her case against France in 1992. The Court was

moved by the particularly severe predicament of transsexual people in France.

French law made it barely possible to change forenames. The applicant

B explained that all her identity documents (identity card, passport, voting card),

chequebooks and official correspondence (telephone accounts, tax demands, etc.)

referred to her by a male forename.51 Moreover, as an increasing number of

official documents indicated sex, the applicant could not cross a frontier, undergo

an identity check or carry out one of the many transactions of daily life without

disclosing the discrepancy between her legal and her apparent sex.52 The Court

accepted that in such circumstances, ‘even having regard to the State’s margin of

appreciation, the fair balance between the general interest and the interests of the

individual [had] not been attained’ in France.53

As for the situation in the United Kingdom, even in its first ruling on Rees the

Court had inserted a paragraph at the end of its reasoning on Article 8 to the

effect that:

[T]he Court is conscious of the seriousness of the problems affecting [transsexuals]

and the distress they suffer. The Convention [must] be interpreted and applied in the

light of current circumstances . . . The need for appropriate legal measures should

therefore be kept under review having regard particularly to scientific and societal

developments.54

240 Who Believes in Human Rights?



This was an early recognition that the Court might come to restrict the margin of

appreciation granted the United Kingdom in subsequent cases. This finally

happened in Goodwin, decided on 11 July 2002,55 when the Court found the

United Kingdom in violation of both Articles 8 and 12 of the Convention for not

allowing the mention of sex to be changed in the birth certificates of the

applicants. Sixteen years had passed since Rees; evidence, if this were needed, that

the natural tendency of the Court is to be conservative, in the lexical sense of the

word, viz. to display a ‘tendency to preserve or keep intact or unchanged’.56

Eventually, however, even this conservative Court forced the United Kingdom

to move on from a complacent status quo. Now something would have to be

done. The law had to be changed – to the benefit of all transsexual people.57

A picture of Mr Rees appeared in the Guardian on the day following the

Goodwin verdict. The accompanying text reported that children were still some-

times taunting him. All the suffering this taunting implied reminded me of the

remark by Judge Martens, in his powerful dissenting opinion in Cossey, to the

effect that transsexual people are ‘tragic’ individuals. Even though the transsexual

condition only affects a statistically limited number of individuals, not necessarily

economically underprivileged, this does not remove anything from the impor-

tance of the treatment of transsexual people as a truly human rights issue. Thus, it

is arguably apposite that Judge Martens started his opinion in Cossey by referring

to the raison d’être of human rights, where he stressed the respect for human

dignity and human freedom as the principle underlying human rights, including

the rights provided in the Convention. Also going to the heart of the raison d’être

of human rights, Judge Foighel dissenting in X, Y and Z claimed: ‘It is part of our

common European heritage that governments are under a duty to take special

care of individuals who are disadvantaged in any way.’

Van Kück’s ‘normalization’ from the perspective of the natural and
the protest schools

The latest case brought by a transsexual person, Van Kück v Germany, decided on

12 June 2003, seems to move away from cutting-edge issues to a certain normal-

ization of the case law on transsexualism. It concerned the refusal by the male-to-

female transsexual applicant’s health insurance company to reimburse her for the

(hormonal and surgical) medical treatment she had undertaken to treat her

transsexual condition. Ms Van Kück had brought the dispute before her national

courts, and lost. In the opinion of the German courts, her treatment had not been

necessary. Ms Van Kück alleged before the Strasbourg Court that her case had not

been decided in a way which was compatible with Article 6, which guarantees

individuals a fair trial by a tribunal in the determination of their civil rights and

obligations. She contended that the interpretation of ‘necessary medical treat-

ment’ adopted by the German courts was arbitrary and that private information

had been misused (thus also leading to a violation of Article 8).
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As we have seen in Chapter 5, Article 6 is the most debated provision before

the European Court of Human Rights. In this context, Van Kück can be viewed as

signalling a ‘normalization’ of the Strasbourg case law on transsexualism. With it,

the Court left aside the sensitive and core issue of the personal status of the

transsexual person to concentrate on the more pedantic and familiar issue of the

requirements of a fair trial. Without dismissing the importance of having gender

reassignment surgery recognized as necessary, the issue brought by Ms Van Kück

does not seem to have the same fundamental ring as those brought by the

previous transsexual applicants.

What would someone like Haarscher make of this? As we have seen, he

suggests that all too often claiming my human rights is nothing but a banal form

of (selfish) hedonism.58 This is an idea which we have encountered above, in a

slightly different form, in our examination of the Convention in a Marxist light in

Chapter 5. There we discussed cases where applicants seemed to pursue claims for

individual, selfish interests which fit the worst image of a capitalist, materialistic

society. Here I am interested in pursuing the slightly different though not

completely unrelated idea that the more we become used to having human rights

granted to us, the more we take them as our due and start to act on hedonistic

(selfish) impulses, leaving behind altruistic ethical ideals.

It is doubtful, I think, that the applicants in what I have called the foundational

case law on transsexualism pursued simply selfish interests. Even if Mr Rees noted

of the Goodwin victory that ‘it comes too late for me’, which suggests personal

disappointment (or resignation?), I suspect that Mr Rees’s motives in pursuing

the case at Strasbourg were not entirely for his personal gain. Of course he was

directly concerned – after all, only a victim can bring a case to Strasbourg. Of

course a finding of violation by the Court would have benefited him.59 None-

theless his fight was on an issue of principle. It seems likely that the first wave of

transsexual applicants were hoping that their action might make the world a

better place to live, not just for themselves, but in general. It is less clear that

altruistic motives remain central in Van Kück, however, as the applicant there was

seeking to have the costs of her gender reassignment operation refunded to her by

her medical insurance company, potentially – though not necessarily – suggesting

a materialistic motive.60 If this is right, then Van Kück may be read as indicating a

move away from protest against injustice towards greater hedonism. At the same

time, it seems clear that the aim of the applications by past transsexual persons

was at least in part to make Van Kück possible by having secured the principle of

transsexual people’s legal recognition.

There will inevitably be applicants at Strasbourg who pursue cases for purely

selfish reasons. Probably many of those I call protest scholars – among whom

I include Haarscher – find this disturbing; if not an abuse, at least a regrettable

consequence of human rights law.61 By contrast I expect that those I call natural

scholars – among whom I include Donnelly – would see no problem with this.

Natural scholars do not accept there is anything wrong with taking human rights
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as our due, for what else are they, if not our due? From the perspective of natural

scholars, altruism has nothing to do with human rights logic, which they conceive

as providing entitlements, not imposing an obligation to fight for the other. To

them, the motives underlying the pursuit of having human rights recognized are

irrelevant to its moral legitimacy. Above I wrote: ‘the more we become used to

having human rights granted to us, the more we take them as our due and start to

act on hedonistic impulses, leaving behind altruistic ethical ideals’. This is an

argument which could be put forward by a protest scholar; a natural scholar

would not perceive this as being problematic.

Can we have human rights? The responses of the natural and
protest scholars

Donnelly has highlighted what he calls the ‘possession paradox’ of human rights:

‘One claims a human right in the hope of ultimately creating a society in [which]

such claims will no longer be necessary. Where human rights are effectively

protected, we continue to have human rights, but there is no need or occasion

to use them.’62 In such circumstances lower-level rights are sufficient: we can turn

to national law rather than invoking higher rights. Presented in such a way,

Donnelly’s argument appears logical – and soothing.63 However, it would fail to

convince protest scholars.

In a way only apparently similar to Donnelly, Haarscher stresses that we lose

sense of the obligation to fight for human rights as we enjoy them. The inference

he draws from this observation is not the one drawn by Donnelly. In Haarscher’s

view, when human rights are granted to us, we too often come to use them for a

hedonistic purpose rather than for the purpose for which they were recognized.

A protest scholar like Haarscher is unlikely to think that a specific embodiment of

the ideal of human rights into law marks any kind of end to the struggle for the

recognition of human rights. However hard-won and however important its

positive consequences, a legal or judicial victory is a small victory, which does

not amount to Victory with a capital V. The fight must go on.64

Donnelly is ready to envisage conditions ‘where human rights are effectively

protected’.65 This is not surprising given his alignment with what I call the natural

school. Natural scholars believe that some societies do respect human rights, at

least by and large. They envisage human rights law to be a continuation of the

human rights ideal and typically speak of the development of international

human rights law in the last half-century as progress.

By contrast, it would be surprising for Haarscher, as a protest scholar, to

celebrate the existence of a society where human rights are effectively protected.

It is in the nature of protest scholars not to be satisfied with the state of the world

and always to ask for more, by which I mean that they continually see injustice

(human rights abuses) and want to fight it. This is the more so since they are

inclined to consider human society globally, taking into account North-South
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relations, and typically denounce the evils of post-colonialism, capitalism and

neo-liberalism. But even at the level of a national and overall democratic society,

they are likely to stress the disagreements which arise as to what ‘effective

protection’ of human rights means in practice and to insist on the politically

always-contestable nature of the specific meaning of human rights.

Donnelly says that we need human rights most when we do not have (in the

sense of enjoy) them. Turning this proposition on its head, we do not need

human rights when we have them, since ‘the “having” [a right is] particularly

important when one does not “have” it’.66 This possession paradox is not one

which interests Haarscher. Haarscher suggests something different, namely, that

we lose human rights when we mistakenly think we have them. Douzinas, another

protest scholar according to my classification, goes one step further. In The End of

Human Rights, Douzinas argues that we have come to a point in history where we

have actually lost human rights. He traces this loss to the transformation of the

language of human rights from a language of rebellion and dissent to ‘a criterion

of state legitimacy and a new type of positive law’.67 The sense of insignificance in

the grand scheme of things that a legal embodiment of human rights entails

appears recurrently in the book. In Douzinas’s view, human rights have been

‘hijacked’ by governments and bureaucrats. Having lost their transcendent char-

acter through their instrumentalization, they have lost their raison d’être. Douzi-

nas believes that we live in a period that is marked not by the triumph, but by the

demise, of human rights. The main aim of his book is to convey the urgency of

retrieving the transcendental aspect of the human rights project.

Haarscher’s view is less extreme. He sees contemporary human rights as

presenting ascetic, hedonistic and Machiavellian dimensions. In his view, like

ideal-types in the Weberian sense of the term, these three dimensions are found

in practice in different degrees and in various combinations. If we follow either

Douzinas or Haarscher, we cannot but think that there is a crucial fault in

Donnelly’s argument, and this is to think that we can have human rights. What

Haarscher’s and Douzinas’s arguments suggest is that we cannot have human

rights. This, of course, is in direct opposition to the standard definition of

human rights as those rights which every human being has.

Can human rights law embody human rights? The responses
of the natural and protest scholars

Let me summarize what I have said so far. Those I call natural scholars hold that it

is possible for human beings actually to have human rights. Protest scholars hold

that human rights can never be had: as a language of protest, human rights are

always out of reach, they are ‘the negative principle at the heart of the social

imaginary’;68 they serve to ‘denounce the intolerable’;69 they are ‘the promise of

the “not yet”’.70 The natural scholars feel that having human rights (through
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positive legal rights) is a success. By contrast, at their most extreme, protest

scholars believe that this feeling of success actually signals the end (destruction)

of human rights.

The ways in which these two schools of thought approach human rights as a

legal concept are diametrically opposite. For the natural scholars, there can be a

congruence between human rights as a philosophical concept and human rights

as a legal concept. The congruence is not necessary – so presented human

rights practice can admittedly be an abuse of the human rights ideal. Nonetheless,

and this is the important point, congruence is possible, even likely. In other words,

human rights law normally embodies the philosophical concept of human rights;

the former exists in direct continuation of the latter.71 For natural scholars, there

is a link between human rights law and the philosophical concept of human

rights – a ‘common thread’ (to return to an expression we encountered above

in our discussion of Wittgensteinian family resemblance).

By contrast, for the protest scholars, human rights represent a perpetual calling,

an ideal that can never fully be achieved. Human rights is not about entitlements,

but about claims and aspirations.72 Protest scholars firmly believe that human

rights (a) are moral, (b) must be raised when they are not socially recognized, and

(c) should concern every human being, especially those who are ‘forgotten’. In one

sense, they are thus close to adopting a definition of human rights which corre-

sponds to the dominant ‘a b c ’ combination identified above. In another sense,

however, the way protest scholars approach human rights has little to do with the

dominant, natural conception. This is because they reject (or at least are not

primarily interested in) the premise that human rights are given entitlements.

To try to capture the conception of human rights the protest scholars hold, the

matrix which was presented above therefore needs to be redesigned. In particular

the word ‘rights’ needs to be substituted by ‘aspirations’ or ‘claims’. The new

matrix could read:

Human rights are

a: moral claims/aspirations

b: which contest the status quo

c: which chiefly concern the oppressed

Further letters could be added, including for example:

d: which are geared towards a more egalitarian and free polity

e: which evolve historically

In conclusion, protest scholars do not share the natural conception of human

rights. For them, human rights law can never be truly faithful to the philosophical

concept of human rights: there is a real danger that there is a lack of continuity

between human rights as a philosophical concept and human rights as a legal
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concept. Putting it in an extreme form, from their perspective, human rights is

drifting to such an extent that no core element possibly subsists between the

utterances of the term ‘human rights’ in the philosophical and in the legal

contexts. To the protest scholars, human rights may well constitute a family

resemblance concept or, probably more accurately, the legal utterances of the

term may constitute an unacceptable abuse of the true human rights concept. In

particular, protest scholars are unlikely to think that the European Court of

Human Rights (or any other institution) can realize the human rights sought

for in the philosophical conception – hence Douzinas’s diatribe against human

rights professionals whose experience of human rights violations is confined to

being served a bad bottle of wine, quoted in the introduction.73

Both natural and protest scholars believe in human rights

Natural scholars believe that human rights exist, as it were, ‘full stop’, by which

I mean independently of social recognition. They conceive of human rights as

entitlements which are based on ‘nature’, a short-cut which can stand for God, the

universe, reason or another transcendental source. Protest scholars also believe in

human rights, though in a different way: for them, human rights is a language not

so much of entitlement as of protest. Haarscher suggests that there is a good

dimension of human rights, the ascetic one. He views the other two dimensions,

the hedonistic and the Machiavellian, as travesties of the first. Douzinas similarly

bemoans the instrumentalization of human rights by governments and by indi-

viduals and despairs of the failure of human rights to achieve anything in practice.

He nonetheless remains attached to the idea of human rights. One could even say

that he has faith in them, which is why he seeks their transcendental basis,

presumably in order to make it possible to invent a practice which would respect

this basis. The point I wish to make is that protest scholars also believe in human

rights, though in a different way from the natural scholars.

What is the basis of human rights? The response of the
natural scholars

When it comes to identifying the basis of human rights, natural scholars seem to

oscillate between nature and consensus. Donnelly is a good example. He presents

human rights both as having their source in human nature74 and as constituting ‘a

social choice of a particular moral vision of human potentiality’ directly linked to

the historical ‘rise and consolidation of liberalism in the modern West’.75 For a

long time I have found this double account contradictory: it seems to me that

human rights cannot both have always existed and have arisen historically.

However, many natural scholars do not see the contradiction I perceive. For

them, human rights are universal even if they have come to receive a particular

articulation.
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It is not uncommon for natural scholars to rely on the concrete manifestation

of human rights in international law in order to dismiss the need to find a

metaphysical basis for human rights. Typical of this approach is the position

which the French and Catholic philosopher Jacques Maritain proposed in order

to allow progress to be made on the actual discussion of what the Universal

Declaration of Human Rights would contain. To paraphrase, his advice was:

‘forget the basis upon which you believe in human rights, focus on identifying

what these human rights are’.76 This is indeed the approach which was adopted by

the Commission of Human Rights of the United Nations (of which he was a

member), with the result that the Declaration was ready for signature in 1948.

This approach makes it possible for natural scholars to evade the fact that it is

problematic to found human rights on ‘nature’ (or God, or reason, or the

universe) when some people believe in God but others do not, and those who

believe in God do not all believe in the same God. The strategy may be useful, but

it ignores the fact that natural scholars who rely on it would still believe in human

rights in the absence of the so-called consensus which has emerged since World

War II. In their logic, the consensus has to be the proof of the existence of human

rights, not its basis.77 If pushed, natural scholars would presumably admit that

they personally believe that God, nature or reason78 provides a basis for human

rights but that they are willing to sidestep such a grand basis in order to work with

others who do not share their belief.

Some natural scholars refuse to rely on consensus to found human rights. For

example, Michael Freeman takes issue with Donnelly for appearing to base

human rights on consensus so as to avoid controversial philosophical theories

of human nature. In Freeman’s words, this strategy is unconvincing ‘not only

because it is not clear that a sincere consensus exists, but also because consensus is

factual not moral, and therefore, in itself, justifies nothing’.79 Not surprisingly the

search for an ontological basis for human rights has continued to occupy some

key natural scholars, most prominently the philosopher Alan Gewirth.80

What is the basis of human rights? The response of the
protest scholars

The protest scholars encounter the same problem as the natural scholars when it

comes to identify the ground on which they base their belief in human rights.

Correctly in my view, Haarscher notes that the two main contenders which have

historically been proposed to found human rights, namely God and reason, must

be dismissed: the former because he is ‘dead’; the latter because it is grounded in

nothing else than itself, with no real possibility of transcendence.81 As protest

scholars are naturally suspicious of human rights law, the route adopted by some

natural scholars of relying on the legal consensus which is represented by the so-

called international bill of rights is barred to them. What they do instead is to rely

on something less specific, which has to do with social consciousness.
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Haarscher, for example, talks of ‘dressage’.82 The word, which connotes train-

ing, is normally used in French with respect to animals. Haarscher does not

explain why he uses the term. While I do not know the extent to which he would

wish to condone its overtones of conditioning, I personally find the term useful

precisely because it provocatively suggests an internalization by the individual of a

logic which may not be natural to him or her,83 thus pointing out that human

rights emerge from a particular discourse which is devised rather than natural. In

a vein which is not wholly dissimilar, Douzinas states: ‘[Human] rights are

grounded on human discourse and nothing more solid, like nature or humanity.’84

‘Tradition’ is another word which could adequately capture the basis on which

protest scholars found human rights since it implies in-the-long-run continuity

rather than once-and-for-all fixed norms, and presents the further advantage of

being able to accommodate both minor disagreements and positive change.85 Not

surprisingly, human rights education figures high among the preoccupations of

protest scholars.86

Even though a ‘tradition’ offers more permanence than themere legal consensus

of a particular historical moment, it is not completely safe from assaults denying

the existence of human rights. It is ultimately as dissatisfying for protest scholars to

shun completely a metaphysical foundation on which to base human rights as it is

for natural scholars. Not surprisingly some protest scholars have wanted to ground

human rights on a more metaphysical basis than social discourse. Significantly,

Douzinas, despite arguing that human rights is founded on nothing more solid

than discourse, also says and repeats inThe End of Human Rights that the whole aim

of his book is to retrieve the transcendental dimension of human rights.

In conclusion, both natural and protest scholars, who believe in human rights,

face the difficulty that founding human rights on something akin to nature is

unlikely to be universally compelling. In the face of this difficulty, natural scholars

tend to fall back on the legal consensus; protest scholars, on social consciousness.

Neither, however, have been able completely to bypass the search for a more

metaphysical basis.

Those who do not believe in, but are committed to, human rights:
The deliberative scholars

Natural and protest scholars believe in human rights. Deliberative scholars are

committed to human rights without believing in them. They conceive of human

rights neither as entitlements nor as claims against injustice, but as procedural

principles which should be followed for a democratic polity to function. In their

view, human rights are thus no more than legal and political standards; they are

not moral, and certainly not religious, standards. This perspective leads them to

insist on the limited scope of human rights. For the deliberative scholars, human

rights are there to govern the polity and nothing else. They should not be

conceived as a means through which to shape man’s whole life (as religion would).
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Human rights are principles of deliberation and/or adjudication. They do not

dictate how things should be substantively, but should act as processual guides.

Michael Ignatieff, a typical representative of the deliberative school, writes:

Human rights [would do well to become] more political, that is, if it were understood

as a language, not for the proclamation and enactment of eternal verities, but as a

discourse for the adjudication of conflict. [Given that rights are not trumps] what is

their use? At best, rights create a common framework, a common set of reference

points that can assist parties in conflict to deliberate together.87

Conor Gearty is another representative of the school. In the review of the

Strasbourg case law he published in 1993, he already expressed the idea that

human rights is not about getting the right moral solution, but is about due

process. His view was that the Convention was at its best when it operated as a

charter for procedural fairness.88 His most recent book, on the United Kingdom’s

Human Rights Act, similarly declares itself in opposition to any view of human

rights as natural, absolute, universal and inalienable.89 It is significantly entitled

Principles of Human Rights Adjudication: both the words ‘principles’ and ‘adjudi-

cation’ are crucial. Gearty writes: ‘If the Human Rights Act does ultimately

succeed, it will be because of – not in spite of – the weak version of “rights”,

riddled with exceptions, that it seeks to guarantee.’90 He thus echoes Ignatieff ’s

rejection of the Dworkinian idea of rights as trumps: rights are not trumps

which give something to somebody; they are principles which allow democratic

decisions to be made.

For a deliberative scholar, there are no human rights beyond human rights law:

the law, especially as it is embodied in constitutional principles of deliberation, is

all there is to human rights. Deliberative scholars are entirely committed to

human rights, but their vision of human rights is avowedly secular, by which

I mean that they do not approach human rights as a religion. Indeed, they are

angered at the quasi-religious awe in which human rights are held, which Ignatieff

significantly denounces as idolatry.

In their view, human rights do not and should not dictate content. They

should not be expected to provide anything more than ‘thin’ principles of

procedures. It is much, of course, but far less than natural or protest scholars

would expect. There is nothing remotely religious in their approach: human

rights are solely a matter of agreement. They typically associate human rights

and liberalism; they are committed to both.

Those who are sceptical of human rights: The discourse scholars

Makau Mutua begins the preface of his book Human Rights: A Political and

Cultural Critique with the following words:
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I have always found human suffering unacceptable. But I did not name my struggles

against deprivation, dehumanisation, and oppression a fight for human rights. For

me it was the injunction for persons and groups with a conscience.91

Though Mutua shares with the protest scholars a commitment to notice and

alleviate suffering, he is deeply sceptical about the claim that human rights would

necessarily provide the best means to do something about this suffering. He writes:

Attempts to construct universalist creeds and doctrines – or to present a particular

creed or doctrine as universal – run the risk of destroying or decimating dissimilar

[cultural] universes. The claim of a universalist warrant is an extremely tricky

proposition, if not altogether impossible.92

He continues:

I wrote this book [because] I wanted to explain why I believe that the human rights

corpus should be treated as an experimental paradigm, a work in progress, and not a

final inflexible truth. It is important that the human rights movement be fully

exposed so that its underbelly can be critically examined. I know that many in the

human rights movement mistakenly claim to have seen a glimpse of eternity, and

think of the human rights corpus as a summit of human civilization, a sort of an end

to human history. This view is so self-righteous and lacking in humility that it of

necessity must invite probing critiques from scholars of all stripes.93

Although a protest and a deliberative scholar might sympathize with the ideas

contained in the last paragraph, it seems to me that Mutua goes one step further

by finding the idea of human rights potentially dangerous. What he finds most

shocking is the claim that human rights are universal. He recalls having been born

‘in a part of colonial Africa that the British had named Kenya’94 and how

colonialism stripped him of his identity, forcing him to take a ‘Christian’ name

to enter the Church, in a process which is akin to today’s human rights ‘crusade’

(his word). To quote him again:

There was a basic assumption that Christianity was superior to, and better than, any

African spirituality. It was presented as a cultural package. What is interesting are the

parallels between Christianity’s violent conquest of Africa and the modern human

rights crusade. The same methods are at work and similar cultural dispossessions are

taking place, without dialogue or conversation. The official human corpus, which

issues from European predicates, seeks to supplant all other traditions, while rejecting

them. It claims to be the only genius of the good society.95

In a slightly different vein from Mutua, Wendy Brown asks: ‘What are the

implications of human rights assuming centre stage as an international justice

project, or as the progressive international justice project?’96 Urging us to ‘take

account of that which rights discourse does not avow about itself ’, she concludes:
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It [the rights discourse] is a politics and it organizes political space, often with the

aim of monopolizing it. It also stands as a critique of dissonant political projects,

converges neatly with the requisites of liberal imperialism and global free trade, and

legitimates both as well. If the global problem today is defined as terrible human

suffering consequent to limited individual rights against abusive state powers, then

human rights may be the best tactic against this problem. But if it is diagnosed as the

relatively unchecked globalization of capital, postcolonial political deformations, and

superpower imperialism combining to disenfranchise peoples in many parts of the

first, second and third worlds from the prospect of self-governance to a degree

historically unparalleled in modernity, other kinds of political projects, including

other international justice projects, may offer a more appropriate and far-reaching

remedy for injustice defined as suffering and as systematic disenfranchisement from

collaborative self-governance.97

Awareness of human rights’ social construction and deep scepticism about their

supposed benefits is the defining characteristic of those I call discourse scholars.

Discourse scholars not only insist that there is nothing natural about human

rights – they would say that ‘human rights only exist because they are talked

about’;98 they also question the fact that human rights are naturally good. This is

why they want to examine its underbelly and why they believe that more effective

emancipatory projects need to be imagined.

While discourse scholars are very good at exposing the defects of the human

rights discourse, they do not really explain what they propose in its stead. The

emancipatory project(s) to which they refer are typically vague. This vagueness

may strike many as a weakness. Discourse scholars might retort, however, that this

uncertainty is the best antidote against arrogance, and should therefore be

welcomed in a world which is defined by power.

Interestingly not all discourse scholars take the step, which would be logical

from their perspective, of entirely dismissing the human rights discourse. Mutua,

for one, is ambiguous. He asks the ‘many movement activists and scholars [who]

will be disturbed by [his] book’ to join him in a ‘dialogue about the re-thinking of

the entire human rights project so that we can reconstruct it’.99 The question

arises as to why Mutua, so dismissive of human rights, nonetheless keeps referring

to them. Is it because he feels that this is the best strategy available to him to

convince his interlocutors or could it be that, despite his ire against human rights,

there is something in them which he finds attractive?

Martti Koskenniemi, whom I would also classify as a discourse scholar, would

probably not be impressed by the course adopted by Mutua. He recognizes that

you may be compelled . . . to choose a purely strategic attitude towards rights. Even as

you know that rights defer to policy [by which Koskenniemi means political concep-

tions of the common good which are neither apolitical nor foundational], you cannot

disclose this, as you would then seem to undermine what others (mistakenly) believe
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is one of your most beneficial gifts to humanity (a non-political and universal rights

rhetoric).100

But Koskenniemi does not approve of such a strategy. He immediately continues:

It is hard to think of such an attitude as a beneficial basis from which to engage other

cultures or to inaugurate a transcultural sphere of politics.101

Now allow me to quote myself. I am of course a discourse scholar – had I believed

in or at least been committed to human rights, it is unlikely that I would have

wished to pursue the critiques of human rights as systematically as I have tried to

do in this book. In my 1996 article on ‘Human rights talk and anthropological

ambivalence’, I tried to grapple with the paradox that I did not believe in human

rights but could not let go of them. I wrote:

Being engaged with one’s world requires an engagement with the debates arising in

this world; it may then also require adopting its vocabulary. Ironically, encouraging

my readers to use the language of human rights is probably also inviting them to reify

the concept. Political claims are at their [most effective] when they are essentialized. It

is then that they appear to be unchallengeable, that they can hope to receive a

legitimacy which is not contestable. How powerful would a demand to extend the

human rights of credit to the poor be [an example I had used earlier on], if the

malleable nature of ‘human rights’ were put to the fore? To be persuasive, the demand

needs to invoke something bigger and more permanent than social accident.102

I concluded:

I have argued . . . that human rights only exist because they are talked about. I also

have noted that such language has become unavoidable on the political scene . . . As

for the question of political engagement, it is for [each one of us] to decide whether

[we] wish to use such language, which certainly can be beneficial. If [we] decide to do

so, [we] should [nonetheless] be aware of the limitations of the concept.103

Almost ten years on, my position has not changed. I remain convinced (1) that

one should be deeply sceptical of the human rights language and (2) that there is

nonetheless no point in shunning this language altogether. I do not think this is

just a matter of strategy, however. Much to my intellectual discomfort, if I am

completely honest, I have to admit that if I feel for the most part a discourse

scholar, there is nonetheless a little part of me which also feels like a natural

scholar – as well as a protest and a deliberative scholar, but this is less uncomfor-

table. It is not impossible that Mutua finds himself in a similar situation.104 Below

I shall try to elaborate on how the tenets of the four schools can come to mingle in

the consciousness of a given scholar. For the moment, let me try to recap how the

four schools I have identified compare, while already stressing that they should be

approached as Weberian ideal-types rather than fixed categories which neatly and

perfectly describe single-tracked thought processes.
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Mapping the schools

Table 1 should be more or less self-explanator y as it uses terms and refers to

elements which have all been introduced in the previous sections. It can be read

vertically and horizontally. Thus it can be seen, vertically, that natural scholars

conceive of human rights as entitlements, which are for anyone, which can be had,

etc; horizontally, that natural scholars conceive of human rights as entitlements,

deliberative scholars as principles, etc.

Although Table 2 introduces some new elements, it should not be particularly

difficult to comprehend. The first row will speak for itself for those who are

acquainted with philosophy; those who are not can ignore it. The second row

summarizes extensive discussions held in the previous sections about who believes

in human rights. The third row refers to a question raised in the introduction, and

its answer is now straightforward: both natural and deliberative scholars are

committed to liberalism, while neither protest nor discourse scholars are. The

fourth row on whether to regard human rights law as signifying progress directly

parallels the previous one.

As for the last row, it uses labels which appear to me potentially useful if it is

accepted that human rights act somewhat like a religion – at least for some - in

our partly secular world. As repeatedly said in the book, the natural scholars

represent the orthodoxy. Referring to the deliberative scholars as atheist seems

appropriate given their rejection of any religious dimension in the human rights

concept. The drive towards both intervention and purity which appears to

characterize the protest scholars may justify their label of human rights ‘evange-

lists’ though they may prefer to refer to themselves as ‘ascetics’.105 As for the

nihilist label, which I attach to the discourse scholars, this is discussed further in

the next and concluding chapter of the book.

Table 3 is a diagram. It seeks to position the schools in relation to each other.

For the sake of representation, it consists in four blocks which correspond to the

‘schools’ which I have identified so far. In reality, as the final two sections of this

chapter should make clear, positions are encountered on a continuum and slide

between extremes – from the most liberal to the most non-liberal and from the

most foundational to the most non-foundational. That such sliding occurs acts as

a reminder that the heuristically useful term ‘school’ does not fully capture the

way human rights are conceived in academic, judicial106 and indeed everyday

discourse.

Who’s who: Naming some representatives of each school

If the schema presented in the above section is truly useful, it should be possible

to locate anyone who has a view about what human rights are somewhere in it.

Time will tell whether this is indeed the case. In the meanwhile, this section

attaches the names of some prominent scholars to each ‘school’ (which I put here
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Table 3. The relative position of the schools in the human rights field

Table 2. The four schools’ broad characteristics

Characteristics

Schools of thought

Natural Deliberative Protest Discourse

Find inspiration in the

philosophy of e.g.

Kant Habermas Levinas Derrida

Believe in HR, almost

as in a faith?

yes no – not

like that

yes no

Are liberals? yes yes no no

See HR law since

1948 as progress?

yes yes no no

Could be labelled, in a

religious metaphor, as

orthodox atheist ascetic/

evangelical

nihilist
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in inverted commas to insist one last time on the limitations of the term). By its

very nature, the exercise will result in putting together in the same school scholars

who are very different from each other and indeed may have bitter disagreements

with each other. It is nonetheless warranted by the fact that they appear to display

the hallmarks of the school I associate them with.

The hallmarks of the natural school are that human rights are conceived as

entitlements and that human rights law is regarded favourably (at least overall;

some of its aspects can be fiercely criticized). (A third hallmark is a character-

istically Kantian approach, but this need not detain us here.) Anyone who

endorses the fact that human rights are inalienable entitlements is certain to be

a natural scholar. When Alan Gewirth writes: ‘We may assume, as true by

definition, that human rights are rights that all persons have simply insofar as

they are human’, there can be no doubt as to the school to which he belongs.

Michael Perry’s book The Idea of Human Rights addresses the major critiques

which have been levied against human rights (and which have been reviewed in

this book). Perry responds to each of them in a tight text, the logic of which is

typical of the natural school. The first sentence of the first chapter starts: ‘The idea

of human rights – the idea that has emerged in international law in the period

since the Second World War – is complex’:107 only a natural scholar would be

happy to equate in such a way, especially from the very outset, the idea of human

rights with human rights law. Later on, Perry makes it clear that his view is that

human rights are claims which are ultimately related to ‘a norm concerning what

anyone and everyone is due simply as a human being’.108 Human rights talk is ‘a

way of talking . . . about those things that every state may not do to any human

being or must do for every human being’.109 ‘It provides a way of talking about

“what is just” from a special angle: the viewpoint of the “other(s)” to whom

something (including, inter alia, freedom of choice) is owed or due.’110 The

emphasis on entitlements could not be clearer. Michael Freeman, who has written

an important and very clear book Human Rights: An Interdisciplinary Approach, is

another natural scholar. For him, ‘[r]ights are . . . just claims or entitlements that

derive from moral and/or legal rules’.111 His recognition of a number of signifi-

cant landmarks in ‘[t]he progress of human rights since 1948’112 chimes with the

fact that natural scholars conceive of human rights law as a direct continuation of

human rights.

It has been said that the lawyers are ‘the high priests’ of the human rights

discourse.113 The dominance of human rights law in human rights scholarship

has been bemoaned by protest scholars.114 What needs to be seen is that the

lawyers’ dominance is not so much a cause as a consequence of the orthodox

tendency to equate human rights with human rights law. This tendency is not

specific to Law. Thus the natural scholars I have identified come from a variety of

disciplines: Politics (Donnelly and Freeman), Philosophy (Gewirth) and Law

(Perry). It would not be difficult to find scholars of other disciplines who also

belong to the natural school.115
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I have already mentioned that Michael Ignatieff, a historian by training but

better known in both the academic and the public spheres for his political

commentaries, and Conor Gearty, an academic and practising lawyer who is the

director of the Centre for the Study of Human Rights at the London School of

Economics, are deliberative scholars. For a deliberative scholar from a different

academic discipline, we can turn to the anthropologist Richard Wilson. One

hallmark of the deliberative school is the insistence that human rights, which it

conceives as principles of deliberation and/or adjudication, have a limited role to

play rather than laying down a quasi-religious morality. To quote Wilson: ‘human

rights are most effective when conceived of as narrow legal instruments designed

to defend individuals from political institutions . . . Turning human rights talk

into a moral-theological treatise . . . destroys the most important promise of

human rights; that is, its possible contribution to . . . the construction of real and

lasting democratic legitimacy.’116 These are the final words of his insightful

monograph on The Politics of Truth and Reconciliation in South Africa. The fact

that the book began by acknowledging the contribution of Habermas and Igna-

tieff to human rights theory turned out to be a reliable indication as to the school

in which to place Wilson.117 For him, human rights should be a ‘language of

principle and accountability’.118 As could be expected, he discusses constitution-

alism and the rule of law at length – in an anthropological way which makes a lot

of room for legal pluralism, local courts and popular legal consciousness.

Protest scholars have in common that they make it their duty to protest at the

injustice of the world; that they choose to do so in the language of human rights;

that they conceive of human rights not so much as something tangible as a

utopia or a project always in the making (and reversible); that they distinguish

between ‘bad’ and ‘good’ human rights (though not in such crude terms); and,

finally, that they believe in good human rights. I have already placed Guy

Haarscher and Costas Douzinas, two legal theorists, in the protest school.

A third legal theorist who also belongs to this school is Upendra Baxi who makes

a distinction between objectionable ‘politics of human rights’ and emancipatory

‘politics for human rights’. For him, the passage from the latter to the former

occurs through an ‘order of progress which makes the state more ethical, govern-

ance progressively just, and power increasingly accountable’.119 There is hope in

these words, though Baxi makes it clear that human rights cannot be expected

simply to happen. To quote him again: ‘In their most creative moment, the labour

of politics for human rights emerge as Herculean; in more stressed moments,

these resemble the ordeals of a Sisyphus.’120 There is no triumphalism in this

account, the less so since ‘the future of human rights must forever remain deeply

insecure’.121 In line with what one would expect from a protest scholar, Baxi is

clear that ‘[t]he politics . . . that result in . . . law enunciations of human rights is

not the . . . primary . . . source of origin of human rights’.122 Moreover these

enunciations cannot be taken at face value: ‘While [epistemic human rights

communities] find in every human rights enunciation a signature for a better

Four human rights schools 257



human future, the rightless peoples, all too often, find these enunciatory moves

rather callous.’123 Despite this, politics for human rights leave Baxi in no doubt

that ‘contemporary human rights movements [are] precious’.124 This is because

they ‘deny all cosmological, as well as terrestrial, justifications for the imposition

of unjustified human suffering’.125 In Baxi’s view, ‘human rights languages

are perhaps all that we have to interrogate the barbarism of power’; they present

‘an inestimable potential [which was] not readily available in the previous

centuries’.126 The IR scholar Ken Booth also belongs to the protest school. He

says that he wants ‘to argue that we should have human rights not because we are

human, but to make us human [given] that humans are not essentially born, they

are socially made, and that human rights are part of what might make them at this

stage of world history’127 – a reference, put differently, to training, discourse and/

or education. For him, ‘the desirability of dynamic rather than static conceptions

of the future’ must be emphasized.128 ‘Instead of blueprints (a worked-out model

of world government for the twenty-first century, for example) when history

would come to an end, the argument is that politics is about travelling hope-

fully.’129 Booth is wary of too solid and eternal a basis for human rights. In his

words, ‘“grounding” implies very demanding requirements. [His] preference is

for anchorages’.130 It is nonetheless his view that ‘[w]e have no better language

[than human rights] at present to set us free’,131 in line with the fact that the

protest school has faith in human rights.

Finally there are the human rights nihilists or discourse scholars. For obvious

reasons, their voice is the least prominent in human rights scholarship. Beside the

lawyer Makau Mutua, the feminist theorist Wendy Brown,132 the philosopher

Alasdair McIntyre and myself, they include the anthropologist Talal Asad, already

cited in Chapter 5. Asad observes that human rights discourse is not only about

good things but ‘also about undermining styles of life by means of the law as well

as by means of a wider culture that sustains and motivates the law’.133 As far as he

is concerned, it cannot be assumed that ‘universal capital or universal human

right will bring with it practical equality and an end to all suffering’.134 The

question must therefore be asked: ‘Is human rights discourse the only language

[in which] to talk about justice?’135

Moving within the liberal and the non-liberal schools

In the section above, I have confidently assigned particular scholars to my four

schools, as if these were clear-cut and tight entities. In this section, I want to stress

that things in practice are not necessarily as simple as the model implies and that

both multiple and ambiguous affiliations are possible.

Let me take the example of Wilson, whom I have identified as a deliberative

scholar. While such a classification is in my view pertinent, it is nonetheless worth

noting that a number of remarks by Wilson could result in classifying him in the

natural school. Most relevant in this respect is his affirmation, repeated many
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times in his book, that ‘there is a strong moral argument that [an] amnesty

arrangement [such as emerged from the 1993 South African interim Constitu-

tion] can only be entered into by victims themselves . . . and not by others on their

behalf ’.136 Alluded to here is nothing but an inalienable entitlement. Later Wilson

explicitly refers to positive law as an expression of human rights: ‘the redefinition

(and some would say deformation) of human rights during democratic transi-

tions to mean amnesty and reconciliation [conflicts] with a state’s duty to punish

human rights offenders as established in international criminal law’.137 Wilson

believes there is an ‘individual right to retributive justice and to pursue perpe-

trators through the courts’ which should not be trumped for the sake of social

stability.138 (This is the more so, according to Wilson, since such an attempt at

ensuring social stability is doomed to failure – precisely because of its neglect of

the individual right which it negates.) In all this, Wilson presents himself more

like a natural than a deliberative scholar.

Let me now introduce Balakrishnan Rajagopal, author of International Law

from Below, a book which may be said to have consecrated the importance of

Third World Resistance in legal scholarship. I have not mentioned Rajagopal in

the previous section for the simple reason that I could not decide finally where to

classify him. Rajagopal writes that he wants ‘to investigate and expose the risks of

relying entirely on human rights as the next grand discourse of emancipation and

liberation’.139 Does this make him a protest scholar or a discourse scholar? His

denunciation of the way in which ‘the present human-rights corpus . . . perpe-

tuates . . . fear, contempt, and loathing of the masses’140 might incline one to put

him in the protest school. But his insistence that ‘there are some basic problems in

constituting the human-rights discourse as the sole discourse of resistance in the

Third World, because it remains caught up in the discursive formations of

colonialism that makes it blind to many types of violence’141 may tilt the balance

in favour of the discourse school. The question of whether Rajagopal is a protest

or a discourse scholar is not necessarily an important one, however. What matters

is the very articulate way in which he demonstrates the interrelationship between

the human rights discourse and colonialism and post-colonialism.

For, on the one hand, a liberal scholar like Wilson to oscillate between the

deliberative and the natural schools and for, on the other hand, a scholar critical

of liberalism like Rajagopal to be somewhere in between the protest and the

discourse schools may not seem completely out of order given that these multiple

or ambiguous associations respect the fault-line between the two liberal and the

two non-liberal schools. The natural and the deliberative schools on the one hand

and the protest and discourse schools on the other hand could be seen as two –

respectively liberal and non-liberal – camps within which various shades of

opinion are encountered.142 However, things are even more complicated than

that: scholars (as well as other people) will often move between the four schools,

as the next section intimates.
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The concept of human rights: Spun by the four schools

Booth, a protest scholar in my classification, refers approvingly to Donnelly, a

natural scholar, in order to endorse the point that ‘the critique of universality

ignores the degree of actually existing universality in terms of human rights’.143

This ‘cross-over’ is interesting and, in a sense, peculiar to Booth: one expects that

many protest scholars would reject the point.

For a cross-over occurring between the liberal and non-liberal ‘camps’ in the

opposite direction, one can turn to Gewirth when he assumes the interventionist

stance which is more typical of the protest school than the natural school to which

he belongs.144 Gewirth writes that ‘under certain circumstances every person

ought to assist other persons to have freedom and well-being when they cannot

have these by their own efforts and he can give them such assistance without

comparable cost’.145 Significantly, the first-class philosopher does not address the

question of when ‘comparable costs’ are and are not incurred; he can hardly be

said to have pursued the interventionist line very far, but at least he has men-

tioned it. To give a second, perhaps stronger, example of another cross-over,

Donnelly argues: ‘All human rights require both positive action and restraint on

the part of the state.’146 As we have seen in Chapter 3, this is an insight which can

be accommodated within, but is unlikely to have sprung from, the logic of the

human rights orthodoxy.

In a first draft of this chapter, I had squarely placed my Sussex political theorist

colleague Neil Stammers in the protest school. Stammers is best known in human

rights theory for having put social movements on the map of human rights

scholarship.147 He has recently contributed the entry on ‘Social Movements and

Human Rights’ in an excellent anthology on The Essentials of Human Rights.148

The entry is short (1000 words) but mentioned in it are: the ambivalence towards,

if not mistrust of, institutionalization;149 the multifaceted and evolving nature of

human rights claims;150 the endorsement of human rights universality only ‘in so

far as it points to the ubiquity of oppressive power in the world’;151 the warning

that ‘human rights and/or struggles for human rights can [not] be simply or easily

assessed as being either “good” or “bad”’;152 the awareness that particular instan-

tiations of human rights in positive law are often exclusionary.153 To me, all these

elements emanated from a protest-school perspective. Much to my surprise,

Stammers objected to this classification. He then referred me to a paper by

Amy Bartholomew entitled ‘Toward a Deliberative Legitimation of Human

Rights’ which he found very insightful.154 On my reading, the paper proceeds

in two steps: (1) it accepts the criticism that human rights as articulated in

international law or even as conceptualized in much scholarship is exclusionary –

a criticism which I associate with the protest school; (2) it seeks to map out a path

from a Habermasian approach which would make it possible for human rights

not to succumb to the defect identified in (1) by ensuring that human rights

would, as much as possible, really have been agreed upon – an approach which
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I associate with the deliberative school.155 This does not make Stammers a liberal

deliberative scholar, but it indicates the limits of my scheme or at least the

possibility of permutations within it.

I suspect that all scholars integrate elements of different schools in the con-

ception of human rights they come to propound. Once they come to be struck by

the pertinence of an argument put forward in an approach which is fundamen-

tally different from their own, they somehow manage to assimilate it. Certainly

I recognize that much integration, not always very neat or clear, has been at work

in my own approach. As I have said, I am predominantly a discourse scholar.

When it comes to the rights of migrants, however, I tend to rely on a natural

conception of human rights, such is my outrage at the destitution of foreigners

both in law and in public discourse. Moreover, I have long been attracted by

deliberative scholars’ insistence that human rights is a concept with limited scope,

as generations of students of mine who have had to study Heiner Bielefeldt’s

definition of human rights can testify.156 Finally, and perhaps needless to say,

I often find myself in complete agreement with the arguments put forward by

protest scholars; the only thing which puzzles me in their approach is what I see as

their unassailable faith in human rights, despite the fact that they are so good at

identifying its shortcomings.

Many arguments about human rights are bound to resonate from school to

school. The result must be that human rights scholars from (in my scheme)

different schools come to say things which are perhaps not understood in the

same way but which are nonetheless not completely different. In conclusion, the

schools overlap in different ways and could be said to be family-resemblant

siblings. The concept of human rights which has been spun (as spin?) in our

society could be the thread of Wittgenstein’s quotation:

[I]n spinning a thread we twist fibre on fibre. And the strength of the thread does not

reside in the fact that some one fibre runs through its whole length, but in the

overlapping of many fibres.157

If human rights has become such a potent phrase in contemporary politics, it is

probably because it does not mean one thing, but many things; and what we mean

by it when we use it is not very clear to us, let alone to others, who can receive

what we say in a different way from what we had intended, which moreover

changes according to the context. We can therefore all seem to agree, or at least

partly to agree, when in fact we disagree.
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refuser, de nous livrer à l’arbitraire et à la violence du cours des choses; et nous

proclamons également notre foi en la morale des droits de l’homme parce qu’autrui
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un commandement moral (intérêt machiavélien, duplicité hédoniste), ou bien la
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9

Conclusion: In praise of human rights
nihilism

[T]he highest values are losing their value. (Nietzsche)

I started this book because I found the idea of human rights both attractive and

unconvincing, if not positively dangerous. This ambivalence drove me to ask: can

we/should we believe in human rights?

The last chapter has contended that different people will answer this question

differently. Natural scholars, who regard human rights as inherent and inalienable

entitlements, will respond: of course, we must believe in human rights! Protest

scholars will give the same answer, but for a different reason: to them, human

rights is the best language we have to set human beings free of oppression.

Deliberative scholars do not think the issue is a matter of faith: they look at

human rights as good political principles which have been agreed in some circles

and hopefully will command greater and greater commitment. Finally, discourse

scholars are sceptical: in their view the hype which surrounds human rights talk is

misplaced; intellectually untenable and possibly morally counterproductive in

inhibiting the imagination of more emancipatory projects.

I have come to the conclusion that I am mostly a discourse scholar. At the end

of this book, my personal ambivalence towards human rights has not subsided.

I am clearer, however, as to why I am not as enthused by the concept as others are,

as well as to the logic of my position.

The appeal of the critique(s) of human rights

As far as I am concerned, a realist, utilitarian, Marxian, particularist and feminist

critique of human rights is not only legitimate but also called for. To restrict these

critiques to the (admittedly reductive) understandings which this book has given

them, I have shown how human rights remain enmeshed in state interests; allow

us to evade important moral dilemmas which must be confronted; fail to include

in their ambit everyone irrespective of social position; trumpet universal truths

which do not hold in the face of social diversity but nonetheless stand because of

the prevalent balance of power; and ignore women’s concerns without even

realizing it.
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These critiques are intimately linked, even if their presentation in different

chapters and their one-line summary in the previous paragraph could suggest

otherwise. From my perspective, the critiques overlap so much that they are

virtually the same thing.1 This is so even though I recognize that each critique

can be seen as different from any other and that there are many different ways of

being a realist, a utilitarian, a Marxist, a particularist or a feminist. What I am

saying is that it is possible to feel one is a realist because one is also a utilitarian, a

Marxist, a particularlist and a feminist – and mutatis mutandis for each of the

other four terms.2

I am not the first one to allude to the idea that these individual critiques feed

off each other. For example, in The Twenty Years’ Crisis (already quoted in

Chapter 3),3 E. H. Carr chiefly presented himself as a ‘realist’, a label which stuck

as he later became recognized as a precursor of the realist movement which

developed in international relations after World War II. For him, ‘[t]he out-

standing achievement of modern realism . . . ha[d] been to reveal . . . the relative

and pragmatic character of thought itself ’.4 Such ‘relativism’ or ‘particularism’

regularly surfaced in the book, for example in the assertion that ‘“impartiality” is

a meaningless concept where there is no common ground at all between . . .

contending [worlds]’.5 Carr also repeatedly acknowledged his debt to Marxism.6

While he violently disagreed with Bentham7 and simply did not think about

feminism, his work nonetheless shows how the five critiques reviewed in this

book could be seen to spring from the same source. To me, they represent

different ways of getting at the same thing.

Challenging the orthodoxy: In Nietzsche’s footsteps

What unites these critiques, at least in those variants of them which I find most

interesting, is a rejection of the human rights credo. They can all be used to take

issue with the Kantian affirmation, on which the human rights orthodoxy is

based, that ‘practical reason’ can guide us in moral matters. By accepting that

such a possibility is a delusion, they display what could be characterized as a

Nietzschean perspective.8

Long shunned in courses on ethics, Friedrich Nietzsche (1844–1900) is now

regarded as an essential figure in the history of Western philosophy.9 He is

popularly known for having attacked ‘almost everything that [was] considered

sacred: . . . God, truth, morality, equality, democracy, and most other modern

values’.10 His name is forever associated with ‘nihilism’, a word which he himself

used in many different ways,11 but which has at its core a reference to ‘the

devaluation of the uppermost values’. In Nietzsche’s words:

What does Nihilism mean? – That the highest values devaluate themselves. There is no

bourne. The aim is lacking; ‘why?’ finds no answer.12
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Why this devaluation? Johan Goudsblom explains its occurence through the

following two questions: ‘Have we not learned, as members of a civilized society

[inverted commas omitted in the original!], that we must be prepared to discuss

and examine the reason why we act the way we do? And yet do we not find, time

and time again, that not a single argument with which we may wish to justify our

judgments and decisions can withstand critical analysis?’13 This is the dilemma

from which nihilism emerges. According to Nietzsche, Alan White remarks,

‘thoughtful human beings [would] of necessity be nihilists – and the thoughtless

as well, although they [would be] less likely to know it’.14

Nihilism is often misunderstood as entailing a rejection of morality. This is not

the best way of understanding Nietzsche’s philosophy. To quote Goudsblom

again:

[Nietzsche] felt summoned to a task which no one had yet dared to undertake: the

investigation of morality as a problem. He writes that the real moralist can be

distinguished from the puritan in that the former dares to make a problem of

morality . . . If we do not wish to lapse into new moral prejudices, then we have to

take up a position outside morality, somewhere beyond good and evil . . . [A] right-

minded philosopher does not subject himself to the dictates of morality. He plunges

the vivisectionist’s knife into the virtues of his time. The moral distinction between

lies and sacrosanct lies is alien to him; he discriminates between truth and lies – and

he goes for the truth.15

In fact, Nietzsche, especially towards the end of his life, was calling for new values

to be created, especially through the interpretation of old values in a life-affirming

way. Many approach him today as an ‘impassioned and dedicated moralist’.16 In

the words of Simon May, for example, ‘Nietzsche is a thinker who not only

repudiates traditional conceptions of god, guilt, asceticism, pity, and truthfulness,

but also retains a severe ethic of discipline, conscience, “self-creation”, generosity,

and honesty.’17

Having said this, Nietzsche obviously does not provide any philosophical, moral

or intellectual recipe which could be followed step by step. This is in line with the

fact that he ‘argues for a plurality of perspectives, a plurality of “truths” . . .

with none of them the “true” one’.18 As Robert Solomon usefully remarks, this

is not that such ‘perspectivism [amounts to] the view that an opinion is as

good as every other but rather that an opinion is only as good as its author, as

meaningful as the thought that goes into it and the energy and sincerity that

motivate it’.19

Why be afraid of human rights nihilism?

‘Nihilistic thought seeks to show that metaphysical “truths” simply express the

subjective values of a given individual or social group, not the immutable,

unchanging essence of either the divine, human or natural world.’20 This, of
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course, is exactly what I have tried to show in respect of human rights orthodoxy.

Human rights are most commonly represented as given – inherent and inalien-

able. Against this stance, I have intimated that human rights is a ‘system of

persuasion’, a ‘kind of rhetoric’, an ‘expression of the will to power – even to

domination – of those making the [human rights] truth-claims over those who

are being addressed by them’.21 While I am not the only one to take this stance,

I am in a minority.

My view is that human rights nihilism is healthy and necessary – even if it

seems to open an abyss. It is true that it immediately gives rise to the question:

what will happen and what should you do if you let go of human rights?22 Can

you even let go of the concept? I certainly have not dared to, and continue to

defend human rights as ‘strategically useful’. What would Nietzsche have said?

I am not sure, but I am clear that he would have looked for a re-evaluation of the

devalued values.

In a different but ultimately similar way, Carr the realist called for a ‘combina-

tion of utopia and reality’.23 He noted that realism is liable to result in ‘the

sterilization of thought and the negation of action’ when it assumes a purely

‘critical and . . . cynical aspect’.24 In his view, realism’s barrenness needs to be

corrected by its contrary, utopianism.25 In his words,

[T]he realist, in denying any a priori quality to political [values], and in proving them

to be rooted in practice, falls easily into a determinism . . . [He] runs the risk of

treating purpose merely as the mechanical product of other facts. If we recognize that

this mechanization . . . is untenable and intolerable, then we must recognize that

theory, as it develops out of practice and develops into practice, plays its own

transforming role in the process.26

At the end of this book, I have no programmatic statement to make about human

rights, the political process, justice or human life. I do not see this as a weakness.

I feel the more justified in my ‘nihilist’ critique as I am writing these lines in July

2005, days after four bombs exploded in London. ‘Our values and our way of life’

are being celebrated by Prime Minister Tony Blair and others as if what these

notions entail were clear and ‘we’ were unequivocally on the side of ‘good’ against

‘evil’. But what ‘we hold dear’, to quote another phrase used by Blair, cannot be

simplified to a glorified mantra of inherent, universal and inalienable human

rights – which fall so short, in practice, of what they proclaim. Needless to say, this

is said with no sympathy either towards terrorism – from whichever direction it

emanates, with or without the seal of state approval – or towards the erosion of

civil liberties.

I was privileged to teach for a few years at the Vrije Universiteit Brussel LLM

students who came from the four corners of the world. The course aimed at

making them think about what place was left to non-Western legal perspectives in

a global world dominated by ‘the West’. The students reported they found the

course intellectually challenging and emotionally intense. I used to tell them that
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I was hoping that they would remember our class discussions when, in the future,

they might be in a position to make decisions which matter. In the same way, this

study does not aim at revolutionizing the world. If it can influence readers,

especially but not only those in the orthodoxy, to think twice before they assert

their confidence in human rights, it will have achieved its political aim.
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26 Ibid., at 13–14.

Conclusion 277



Appendix 1: The Convention:
Selected Provisions

The European Convention for the Protection of Human Rights and
Fundamental Freedoms

Article 1 (obligation to respect human rights)

The High Contracting Parties shall secure to everyone within their jurisdiction the

rights and freedoms defined in Section I of this Convention.

Section I (rights and freedoms)

Article 2 (right to life)

1 Everyone’s right to life shall be protected by law. No one shall be deprived of his life

intentionally save in the execution of a sentence of a court following his conviction of

a crime for which this penalty is provided by law.

2 Deprivation of life shall not be regarded as inflicted in contravention of this article

when it results from the use of force which is no more than absolutely necessary:

a in defence of any person from unlawful violence;

b in order to effect a lawful arrest or to prevent the escape of a person lawfully

detained;

c in action lawfully taken for the purpose of quelling a riot or insurrection.

Article 3 (prohibition of torture)

No one shall be subjected to torture or to inhuman or degrading treatment or

punishment.

Article 4 (prohibition of slavery)

1 No one shall be held in slavery or servitude.

2 No one shall be required to perform forced or compulsory labour.

3 For the purpose of this article the term ‘forced or compulsory labour’ shall not

include:

a any work required to be done in the ordinary course of detention imposed

according to the provisions of Article 5 of this Convention or during conditional

release from such detention;
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b any service of a military character or, in case of conscientious objectors in

countries where they are recognised, service exacted instead of compulsory

military service;

c any service exacted in case of an emergency or calamity threatening the life or

well-being of the community;

d any work or service which forms part of normal civic obligations.

Article 5 (right to liberty and security)

1 Everyone has the right to liberty and security of person. No one shall be deprived of

his liberty save in the following cases and in accordance with a procedure prescribed

by law:

a the lawful detention of a person after conviction by a competent court;

b the lawful arrest or detention of a person for non-compliance with the lawful

order of a court or in order to secure the fulfilment of any obligation prescribed by

law;

c the lawful arrest or detention of a person effected for the purpose of bringing

him before the competent legal authority on reasonable suspicion of having

committed an offence or when it is reasonably considered necessary to prevent

his committing an offence or fleeing after having done so;

d the detention of a minor by lawful order for the purpose of educational

supervision or his lawful detention for the purpose of bringing him before

the competent legal authority;

e the lawful detention of persons for the prevention of the spreading of infectious

diseases, of persons of unsound mind, alcoholics or drug addicts or vagrants;

f the lawful arrest or detention of a person to prevent his effecting an unauthorised

entry into the country or of a person against whom action is being taken with a

view to deportation or extradition.

2 Everyone who is arrested shall be informed promptly, in a language which he

understands, of the reasons for his arrest and of any charge against him.

3 Everyone arrested or detained in accordance with the provisions of paragraph 1(c)

of this article shall be brought promptly before a judge or other officer authorised

by law to exercise judicial power and shall be entitled to trial within a reasonable

time or to release pending trial. Release may be conditioned by guarantees to

appear for trial.

4 Everyone who is deprived of his liberty by arrest or detention shall be entitled to take

proceedings by which the lawfulness of his detention shall be decided speedily by a

court and his release ordered if the detention is not lawful.

5 Everyone who has been the victim of arrest or detention in contravention of the

provisions of this article shall have an enforceable right to compensation.

Article 6 (fair trial)

1 In the determination of his civil rights and obligations or of any criminal charge

against him, everyone is entitled to a fair and public hearing within a reasonable time

by an independent and impartial tribunal established by law. Judgment shall be
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pronounced publicly but the press and public may be excluded from all or part of the

trial in the interests of morals, public order or national security in a democratic

society, where the interests of juveniles or the protection of the private life of the

parties so require, or to the extent strictly necessary in the opinion of the court in

special circumstances where publicity would prejudice the interests of justice.

2 Everyone charged with a criminal offence shall be presumed innocent until proved

guilty according to law.

3 Everyone charged with a criminal offence has the following minimum rights:

a to be informed promptly, in a language which he understands and in detail, of the

nature and cause of the accusation against him;

b to have adequate time and facilities for the preparation of his defence;

c to defend himself in person or through legal assistance of his own choosing or, if

he has not sufficient means to pay for legal assistance, to be given it free when the

interests of justice so require;

d to examine or have examined witnesses against him and to obtain the attendance

and examination of witnesses on his behalf under the same conditions as witnesses

against him;

e to have the free assistance of an interpreter if he cannot understand or speak the

language used in court.

Article 7 (no punishment without law)

1 No one shall be held guilty of any criminal offence on account of any act or omission

which did not constitute a criminal offence under national or international law at the

time when it was committed. Nor shall a heavier penalty be imposed than the one

that was applicable at the time the criminal offence was committed.

2 This article shall not prejudice the trial and punishment of any person for any act or

omission which, at the time when it was committed, was criminal according to the

general principles of law recognised by civilised nations.

Article 8 (privacy and family life)

1 Everyone has the right to respect for his private and family life, his home and his

correspondence.

2 There shall be no interference by a public authority with the exercise of this right

except such as is in accordance with the law and is necessary in a democratic society

in the interests of national security, public safety or the economic well-being of the

country, for the prevention of disorder or crime, for the protection of health or

morals, or for the protection of the rights and freedoms of others.

Article 9 (freedom of thought, conscience and religion)

1 Everyone has the right to freedom of thought, conscience and religion; this right

includes freedom to change his religion or belief and freedom, either alone or in

community with others and in public or private, to manifest his religion or belief, in

worship, teaching, practice and observance.

280 Appendices



2 Freedom to manifest one’s religion or beliefs shall be subject only to such limitations

as are prescribed by law and are necessary in a democratic society in the interests

of public safety, for the protection of public order, health or morals, or for the

protection of the rights and freedoms of others.

Article 10 (freedom of expression)

1 Everyone has the right to freedom of expression. This right shall include freedom to

hold opinions and to receive and impart information and ideas without interference

by public authority and regardless of frontiers. This article shall not prevent States

from requiring the licensing of broadcasting, television or cinema enterprises.

2 The exercise of these freedoms, since it carries with it duties and responsibilities,

may be subject to such formalities, conditions, restrictions or penalties as are

prescribed by law and are necessary in a democratic society, in the interests of

national security, territorial integrity or public safety, for the prevention of disorder

or crime, for the protection of health or morals, for the protection of the

reputation or rights of others, for preventing the disclosure of information received in

confidence, or for maintaining the authority and impartiality of the judiciary.

Article 11 (freedom of assembly and association)

1 Everyone has the right to freedom of peaceful assembly and to freedom of association

with others, including the right to form and to join trade unions for the protection of

his interests.

2 No restrictions shall be placed on the exercise of these rights other than such as are

prescribed by law and are necessary in a democratic society in the interests of national

security or public safety, for the prevention of disorder or crime, for the protection of

health or morals or for the protection of the rights and freedoms of others. This

article shall not prevent the imposition of lawful restrictions on the exercise of these

rights by members of the armed forces, of the police or of the administration of the

State.

Article 12 (right to marry)

Men and women of marriageable age have the right to marry and to found a family,

according to the national laws governing the exercise of this right.

Article 13 (right to an effective remedy)

Everyone whose rights and freedoms as set forth in this Convention are violated shall

have an effective remedy before a national authority notwithstanding that the

violation has been committed by persons acting in an official capacity.

Article 14 (prohibition of discrimination)

The enjoyment of the rights and freedoms set forth in this Convention shall be

secured without discrimination on any ground such as sex, race, colour, language,

religion, political or other opinion, national or social origin, association with a

national minority, property, birth or other status.

Appendix 1 281



Article 15 (derogation in time of national emergency)

1 In time of war or other public emergency threatening the life of the nation any High

Contracting Party may take measures derogating from its obligations under this

Convention to the extent strictly required by the exigencies of the situation, provided

that such measures are not inconsistent with its other obligations under international

law.

2 No derogation from Article 2, except in respect of deaths resulting from lawful acts of

war, or from Articles 3, 4 (paragraph 1) and 7 shall be made under this provision.

3 Any High Contracting Party availing itself of this right of derogation shall keep the

Secretary General of the Council of Europe fully informed of the measures which it

has taken and the reasons therefor. It shall also inform the Secretary General of the

Council of Europe when such measures have ceased to operate and the provisions of

the Convention are again being fully executed.

Protocol No. 1 to the European Convention for the Protection of
Human Rights and Fundamental Freedoms

Article 1 (Protection of property)

Every natural or legal person is entitled to the peaceful enjoyment of his possessions.

No one shall be deprived of his possessions except in the public interest and

subject to the conditions provided for by law and by the general principles of

international law.

The preceding provisions shall not, however, in any way impair the right of a State

to enforce such laws as it deems necessary to control the use of property in

accordance with the general interest or to secure the payment of taxes or other

contributions or penalties.

282 Appendices



Appendix 2: Voting pattern of individual
judges in cases discussed in Chapter 7

Chapter 7 discusses selected Strasbourg case law from a feminist perspective. As

the text makes clear, the reasoning followed either by the Court or by individual

judges in these cases often has nothing to do with feminist concerns. It would

therefore be unwarranted to assume that there exists a direct connection between

a vote of violation and a vote in favour of women, let alone a feminist vote.

Nonetheless, with the exception of the SW and Bowman cases, which appear in

intermediate grey shading in Table 4 below, a vote of violation (‘V’ in the table) is

generally closer to a feminist position than a vote of non-violation (‘NV’). ‘I’

stands for inadmissible. The four individual votes which appear in darkly shaded

boxes are those quoted in Chapter 7 either especially approvingly (V) or dis-

approvingly (NV). In an earlier draft of the table, names of male judges appeared

in blue, those of women in pink. This was with a nod to a well-entrenched

tradition of dressing the two sexes in different colours and with the view of

emphasizing that male judges should not be considered the norm and are no

more neutral than women judges. Reluctantly, but with consideration to publica-

tion costs, the names of female judges are now simply followed by an (F);

corresponding (M)s have been omitted so as not to overburden the table. The

table omits two cases discussed at some length in the text: Karaduman, declared

inadmissible by the Commission, and Dahlab, declared inadmissible by the Court

by an undisclosed majority.



Table 4. Voting pattern of judges
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Karagiannis, Syméon. ‘Le territoire d’application de la Convention européenne des

droits de l’homme. Vaetera et nova’ (2005) 61 Revue trimestrielle des droits de

l’homme 33–120

Kennedy, David. ‘The international human rights movement: Part of the Problem?’

(2001) European Human Rights Law Review 245–67

Knop, Karen. ‘Introduction’, in Karen Knop (ed.), Gender and Human Rights (Oxford:

Oxford University Press, 2004) 1–12

Knop, Karen (ed.). Gender and Human Rights (Oxford: Oxford University Press,

2004)

Koskenniemi, Martti. ‘The effect of rights on political culture’, in Philip Alston (ed.), The

EU and Human Rights (Oxford: Oxford University Press, 1999) 99–116

Lacey, Nicola. Unspeakable Subjects: Feminist Essays in Legal and Social Theory (Oxford:

Hart, 1998)

Leach, Philip. Taking a Case to the European Court of Human Rights (2nd edn, Oxford:

Oxford University Press, 2004)
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