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Preface

Each registered nurse, midwife and health visitor is accountable
for his or her practice, and, in the exercise of professional
accountability shall:. . . take every reasonable opportunity to
maintain and improve professional knowledge and
competence. (United Kingdom Central Council for Nursing,
Midwifery and Health Visiting, 1984, p. 2.)

This statement responds to the self-imposed requirement of the nursing
profession which expects that members will satisfy the above criterion. It
indicates that each registered nurse is personally responsible for maintain-
ing and improving professional knowledge and competence. Nurses are
well suited to respond to this part of the UKCC Code of Conduct. As well
as having a long tradition in meeting self-imposed professional expecta-
tions, nursing has developed a sophisticated infrastructure with which to
continuously develop and update skills and knowledge. Although there is
a personal responsibility to undertake this activity, a high quality and
quantity of support systems exist. In part, this process is helped by
investing some personal time and energy in systematically planning and
developing a career. In addition to contributing to meeting the require-
ments of ‘professionalism’ the purpose of planning a career is to optimize
its quality, and the extent to which it contributes to personal/professional
satisfaction and development.

Developing Your Career In Nursing may include, but is by no means
restricted to, planning for progression through a series of promoted posts.
Development is equally necessary for those who, for any of a number of
reasons, decide not to progress up the promotional ladder, but who wish
to continue to work in existing positions as clinicians, managers, teachers
or researchers; or who reach some other stage beyond which promotion is
not sought. This book is intended to provide a structure within which to
make decisions about how a career can develop, throughout the course of
that career.

Professionals become expert by virtue of knowledge, skill, experience
and attitudinal change. Career development enables fulfilment of potential
in relation to expertise at all levels. It facilitates the provision of direction
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and leadership to peers and less experienced colleagues. For example, the
person who has a special expertise in working with dying children, or in
caring for people suffering from dementia, fills a leadership role which
enables others to learn from that expertise. Means by which this leadership
function can be optimized includes systematic career development.

Although the major function of pre-registration training programmes is
to produce able and safe clinicians, these programmes also focus on the
development of a career beyond registration. I hope this book will con-
tribute to the consideration of this area, and assist teaching staff to make
the subject an integral part of students’ professional awareness.

In addition to those general chapters which discuss the nature of, and
need for, career planning/development, others are included which examine
specific aspects of career development such as writing, research, reading,
job applications and preparing a curriculum vitae. These specific chapters
are not intended to teach how to become ‘expert’ in those areas; rather,
they are designed as a starting point from which to develop these partic-
ular components of successful career development. The range of topics is
not exhaustive; they are presented as examples of the kinds of issues which
might be considered. For example, if a gap in relation to understanding of
research is recognized, the chapter on that subject will assist in making
good that deficiency. The quality of the contribution which can be made
by nurses is strongly influenced by the way in which career development
is planned. Personal contribution to health care can be optimized by
planning individual career development in the context of health care
generally, thus making use of the contribution which other groups can
make to the development of nursing, and to individuals within it. This
assertion is equally relevant to clinicians, administrators, researchers and
teachers.

The content is relevant to those who are presently undergoing initial
training. It is widely recognized that exposure to such a concept is an
integral part of such an education. Developing Your Career In Nursing
presents a structure and content for dealing with this part of the syllabus. It
is also intended that the text will be of value to qualified staff who are
considering means of structuring their career development; either in the
context of a post-registration course or as part of on-going independent
study.

The term ‘nurse’ is used throughout the text in a general way which is
intended to include all those who have a nursing background/training, and
who are currently working in an area which requires the use of nursing
knowledge and skill.

Some parts of the text have a more immediate application than do others
although, in the long term, all are of importance. Because of the varying
time-frame which it addresses, some parts are written in the more im-
mediate (present) tense, others in the future tense. Some parts of the text
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have a relevance for the ‘here and now’, others will be of more value as a
career develops in later years.

In the short term virtually all nurses become clinicians, in the longer
term some will become teachers, managers and researchers. As the general
principles underlying career development are the same for all groups. I
intend the book to be of use whichever career path is taken.

Developing Your Career In Nursing as a whole, and its individual chapters,
are neither comprehensive nor exclusive. The whole, and its parts, are
designed to introduce a concept which will lead to a personal initiative in
terms of maximizing personal contribution to, and rewards from, a career
in nursing.

Throughout this text, nurses will be referred to as ‘she’. This convention
will be used as a matter of convenience, and fully recognizes the equally
important contribution of men in nursing.

Desmond F.S. Cormack

REFERENCE
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Chapter 1

Nursing career development
DESMOND CORMACK

On becoming a student, the first major step is taken in developing a
nursing career. Indeed, it can be said that career development started well
before training began, when nursing was selected and the appropriate
entry qualifications obtained. This pre-entry phase is the ‘springboard’
upon which all other parts depend. Training provides a necessary and
important foundation for developing the ability to personally contribute
to, and obtain satisfaction from, a nursing career. Cox (1984) described
registration as the beginning of professional development. As a result of
becoming a student there exists the requirement and opportunity to give
attention to the way in which a career develops throughout its life-span.
Sale (1987), who saw the strong links between personal, professional,
and career development suggested that: ‘Personal development means
different things to different people but in general terms it is taking
responsibility for your own actions. ..” (p. 5).

In addition to providing an essential base from which to plan a career,
pre-registration education provides the focus for planning short-, medium-
and long-term career development goals following qualification. For
example, training may include some exposure to research, career op-
portunities, job applications and the functions of professional organiza-
tions. Although, of necessity, the emphasis is on clinically-oriented
matters which serve to make proficient practitioners, much is also done
which provides an excellent basis for continuous career development.

WHAT IS CAREER DEVELOPMENT?

Career development is the means by which individual contributions to
nursing and health care generally are maximized. It is also the means by
which the highest level of personal and professional satisfaction is reached.
It encompasses a variety of education inputs and career pathways (Owen,
1985). Career development optimizes what is obtained from, and given to,
the profession, and contributes to the quality of all aspects of nursing
practice, teaching, management and research.
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Nurse education, which is prescribed and closely monitored by profes-
sional bodies, prepares effective, safe and proficient clinicians, that being
its primary purpose. Inevitably, such an education cannot effectively pre-
pare for the remaining ten, twenty or forty years of a professional life. At
best, it can be seen as giving an initial preparation for working at a
reasonably effective, safe and proficient level (Sweet, 1986). Subsequently,
other factors begin to play a central role in, and make demands on, a
nursing career. Those additional factors include experience and continuing
career development.

Experience

Experience comes as a natural consequence of ‘doing the job’ for which
nurse training provided a basis, the quality of that experience being in-
fluenced by the way in which it is used. There are two positions which can
illustrate the point. First, one experience might provide fewer opportunities
for building on and developing initial education, causing the individual to
function without fully extending and continuing that education. Such an
experience would be less likely to encourage acknowledgement of those
areas of educational experience which were deficient, thus placing the
nurse at risk in terms of ‘stagnating’ and being overtaken by events in a
short space of time. The second (more usual) position is one in which
the experience is innovative and challenging, causing the individual to
recognize how much more needs to be learned in terms of skills and
knowledge. Such a recognition is likely to be followed by continuous
involvement in the means of making good these deficits.

By merely working in a particular area and gaining ‘experience’, a partial
contribution to career development is made in terms of quantity. However,
if that experience is not complemented by quality, the point of diminishing
returns is soon reached when additional experience (of the same kind)
contributes less and less to professional development.

Figure 1.1 presents a model (‘divergent outcome model’) which serves
two purposes: first, it traces the ‘value’ of experience over an imaginary
time-frame; second, it illustrates the relationship between experience and
career development. The model suggests that the early part of a new
experience (A) consists of a necessary period of adjustment when little
‘new’ material is assimilated. This, and all other parts of the experience, are
enhanced by concurrent career development activity. The adjustment
period is followed by accelerated learning phase (B). A ‘plateau’ phase (C)
follows, during which time much of value is learned over an extended
period. Finally, the ‘divergent outcome period’ (D) has two alternative
outcomes depending on whether or not the experience has been accom-
panied by concurrent career development activity. The first alternative
(—) results in a decrease in the value of experience if that experience
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Figure 1.1 Experience/career development relationship (divergent outcome
model). A, adjustment period; B, accelerated learning; C, learning plateau; D,
divergent outcome period. value of experience only; ______ value of experi-
ence + career development.

is not accompanied by concurrent career development activity. The second
alternative (————- ) results in an increase in the value of experience if that
experience is accompanied by concurrent career development activity.

Continuing career development

Professional training is both the basis of, and an integral part of, a nursing
career, as is the quality and quantity of clinical experience. There is a
further factor which contributes to a career and to professional develop-
ment generally; that factor is continuing career development. By this
is meant the way in which training and experience are added to by
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systematically building onto professional skills, knowledge and under-
standing. This is a process by which the ability to contribute to personal
and professional areas of functioning are extended and expanded. In some
areas the benefits are shared by an employee and employer, for example a
successful job interview. In others, patients reap the benefits, for example,
because of nurses’ understanding of the latest research. It may be col-
leagues who gain, by an ability to inform them via publishing for instance.
It may be the profession which has the advantage of individual contribu-
tions to issues and debates of professional importance. Finally, it may be all
of these individuals and groups who benefit.

However, none of these outcomes of career development are separate,
they are all closely linked aspects of the way in which contributions to, and
satisfaction derived from, a career are maximized.

IS CAREER DEVELOPMENT NECESSARY?

The answer is a very definite ‘yes’, it is an integral and necessary part of
all professions, including nursing. Such are the great number of factors
relating to career development about which choices can be made, the
possibility of success can be increased by making the best choices. Al-
though ‘chance’, ‘luck’ and ‘being in the right place at the right time’
influence a career, it can be more positively influenced by conscious
decision-making and planning (Manthorpe, 1985, 1986). This approach
does not consist of a rigid plan for the future which cannot be altered
to take account of changing needs, resources and circumstances. On the
contrary, career development is a dynamic process with sufficient flexi-
bility to take account of unforeseen events, and of changing needs and
circumstances. There are, however, some aspects of development about
which there is less choice. For example, there is no choice in relation to
reading the professional literature; to do so is part of the notion of
professionalism. The degree of choice, and subsequent flexibility, lies in
deciding what to read.

In considering the question ‘Is career development necessary?’ the term
‘career’, which can be used in two ways, requires clarification. First, it can
be used to describe a long-term commitment to working in nursing. This
might take a number of forms such as spending a working life-time in the
level/grade entered following registration; or refer to progressing up a
promotional ‘ladder’. The second use of the term includes promotion in
either clinical work, teaching, administration or research (or a mixture). In
this text, the term ‘career’ encompasses both definitions, it refers to the
professional and personal development of anyone with a long-term com-
mitment to nursing, and who may or may not wish to achieve promotion
from the position entered following registration, or from their present
position.
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WHEN SHOULD CAREER DEVELOPMENT BEGIN?

The obvious answer is that planning started some time ago, probably well
before the decision was taken to become a student nurse. A choice was
made to enter nursing, to obtain the necessary educational qualifications,
and to enter a chosen course. Prior to training, a decision may have been
made concerning the clinical specialty, or specialties, in which initial and
subsequent experiences would be obtained. During training, decisions
may have been made regarding the types of post-registration courses to be
taken. Consideration may also have been given as to whether a future
career will focus on clinical work, teaching, administration or research, or
on more than one of these. A pattern of professional reading will have
started, decisions about which journals to buy or borrow will have been
made. Thought will have been given as to trade union and/or professional
organization membership.

The aim of this book is to provide a structure within which a life-long
commitment to career development can develop. The nature of profes-
sionalism involves taking on these responsibilities. The answer to the
question ‘When should career development begin?’ is ‘At the beginning of
the career, if not earlier’. Just as plans were made for beginning a career,
plans for ending it, often by retirement, must also be made. All points
between the beginning and end require attention.

HOW IS A CAREER DEVELOPED?

Career development starts with the recognition that it requires and
responds to systematic short-, medium- and long-term planning. Although
these plans are dynamic, they provide a structure and direction to that
development. Some aspects have been implemented on entering nursing
and/or a particular specialty. Initial training provides much of the basis for
the future. However, plans also require to be made for subsequent de-
velopment and for continuing the momentum provided by initial training.

The clinical focus of training includes, of necessity, a partial introduction
to non-clinical aspects of career development. The starting point, there-
fore, is to take stock of which career development skills and knowledge (in
addition to initial training) already exist. Such a self-evaluation will enable
the identification of areas of strength, relative weakness, and those in
which more knowledge and/or skill are required.

Priorities are then identified, enabling short-term and long-term goals to
be set. For example, if limited time is currently devoted to reading the
professional literature, this can be made good in the very short term.
Conversely, if additional involvement in contributing to the professional
literature is required, that goal might be set for the medium term. Some
subjects may be identified as being much less relevant to a particular
career. For example, if there is no immediate intention of obtaining a new
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job, then job search and interview skills require little attention. However,
since all other aspects of career development contribute to success in job
search and interview, provision for that eventuality is naturally being
made.

A greater or lesser amount of time may be available for career devel-
opment during working hours. For some, there is encouragement and
opportunity to read and write professional material at work, for example.
For others, less encouragement and opportunity exists. This implies that
more or less ‘personal’ time has to be spent contributing to professional
development, something which may be difficult in some circumstances.
However, opportunities can be taken to make use of even limited time in
which to develop in the areas discussed in this book. The rewards from
investment of time and energy are substantial in that a career develops;
maximizing contributions to, and satisfactions from, that career. The
resources and opportunities available for career development are varied
and considerable. During the past two decades, the professional literature,
educational opportunities, funds for career development, and the quantity
and quality of highly skilled resource persons have increased dramatically.
Better local, national and international lines of communications have
enabled increased use to be made of the knowledge and skills which lie out-
with a particular locality. There now exist numerous formal commitments
by various professional organizations, statutory bodies and employers to
help individuals develop their career. Indeed, some organizations are now
employing a ‘career development co-ordinator’.

Recently, a colleague asked how she might prepare for a job interview.
She was an experienced person who, in addition to her job, had suc-
cessfully undertaken looking after a home and bringing up a family of
three. Like some other nurses (both male and female) with a variety of
personal and domestic commitments, she had spent many years in her
profession without taking much account of a number of important wider
issues which might reasonably be regarded as key features of career
development. A previous (unsuccessful) job interview was discussed, an
experience which had left her frustrated and disillusioned by her recogni-
tion of a poor interview performance. She said that she had been unhappy
about the quality of her replies to a number of interview questions, and
wished to discuss how to improve her performance. Examples of the
questions were:

‘How do you keep up to date with your specialist area?

‘Have you any views on report X?' (a recently published report of con-
siderable importance to her specialty).

‘What plans do you have for developing your career during the next few
years?’

‘Which key issues are currently being debated in your specialist area?’
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‘How have you organized your continuing education since qualifying?’
‘Which research articles/reports have you read recently?’

‘Do you read any professional journals on a regular basis?’

‘Which professional libraries do you use?

‘Who are the people you would regard as leaders in your profession?’
‘What do you understand by the term “professionalism”?’

In the previous job interview, she admitted that she had found it difficult
to give constructive or meaningful replies to these questions. She felt that
she had never fully considered these issues as being of relevance to her,
a position which may have been partly influenced by the fact that her
training, which was undertaken a number of years earlier, did not prompt
her to fully address these issues on a continuous basis.

Subsequent to our meeting she decided to withdraw the application for
the job for which she was soon to be interviewed, a decision prompted by
the recognition of a number of knowledge/skills deficits. At a later meeting,
a number of short-term career development goals were identified which
would help to make good these deficits before submitting a job application
at a later date. In short, she belatedly recognized the importance of con-
tinuous career planning and development.

It is not suggested that all job interviews contain questions of the type in
this example, although they are appropriate and relevant in interviews for
any level of nursing position, and are being more frequently addressed.
Indeed these are issues which are part of a full career development,
whether or not a job interview is anticipated. In short, they are a constant
part of professionalism, the ability to address them constructively and
positively being an integral part of a professional career.

CONCLUSION

A number of items for inclusion in subsequent chapters have been
selected, a selection which, to some extent, reflects personal preferences
and interests. This selection points to the fact that there is no ‘recipe’
which can be applied to all individuals and circumstances; undoubtedly
there are a number of other issues which contribute to a successful career
development.

Some parts of the book are more relevant to the short term or medium
term, others are more relevant to the long term. For example, reading
professional literature is a necessary part of development which begins
during training, and continues throughout. Also, writing for the profes-
sional literature becomes more important as experience is gained. How-
ever, the base from which writing skills are developed is professional
education and experience. Thus, writing-for-publication skills start to
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develop as soon as one became a student nurse, although they are most
often used later in a career.

Career development issues should be considered as early as possible
(Bates, 1986), and exist within the context of the role of the qualified nurse
having clinical, managerial, teaching or research elements, and, according
to Weeks and Vestal (1983), should assist movement between these career
paths.
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Chapter 2

Transition from student to
professional

PATRICIA PEATTIE

BECOMING A STAFF NURSE

All the ambition which brought about an application for nurse training has
finally culminated in successful achievement of the goal — to be a nurse.
Nothing can quite compare to those first days of wearing a staff nurse
uniform, really doing the job of a professional practitioner in your own
right — so why do you, as a new staff nurse, so often feel unprepared,
anxious and ill-at-ease? Henderson (1969) noted that:

The unique function of the nurse is to assist the individual, sick or well,
in the performance of those activities contributing to health or its
recovery (or to a peaceful death) that he would perform unaided if he
had the necessary strength, will or knowledge, and to do this in such a
way as to help him gain independence as rapidly as possible. (p. 4)

Virginia Henderson’s well-known definition of a nurse may well be the
conceptual framework within which you as a learner nurse identified the
role of the nurse. The ambition, or the desire to become a nurse, may have
arisen in early childhood. It may have been nurtured by supporting friends
and relatives and life expectancies, or may have been sustained in the face
of adverse comment and events.

Most candidates for nurse training express a wish to care for people. It
may well be, especially for the young applicant, that the precise nature
of the activities involved are hard to identify, the stresses and strains of
the role ill understood, and the professional responsibilities and scope on
qualifying unknown. On the other hand, some applicants are older, rich
in life experience, may have tried other occupations, gained academic
qualifications in other disciplines and turned to nursing as a means of
personal fulfilment. Certainly it seems unlikely that anyone enters nursing
with a view to having an easy life, with good pay and regular hours.
Social changes have improved pay and working hours, but still there is the
shift system and weekend working essential to the provision of a 24-hour
service to be considered.
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Training programmes vary considerably across the country, but all seek,
within their national requirements, to prepare a practitioner who is safe to
practise as a registered nurse.

This aim might be expressed in more detail as enabling the nurse to:

o care for the individual patient or client according to his individual needs

e manage and co-ordinate the nursing and health care of groups of
patients/clients

e apply theoretical knowledge to practical situations

e devise nursing care plans based on observation, knowledge and critical
judgement according to observed and perceived needs

® become a full member of the health care team with a vital contribution to
make to any therapeutic action

o develop her own unique approach to nursing care and initiate action
where necessary

® be competent in nursing skills

be able to pass these skills to others

® use her intellectual, practical and social skills to improve and maintain
standards of care, and continue to develop and practise these through-
out her professional life.

It is important not to over-emphasize the level of competence expected
of the newly qualified nurse. You are not the expert — yet. It may well be
that some of the disillusionment and indeed depression and disappoint-
ment experienced by many nurses in the early post-qualifying months,
arises from their own, and others’, unrealistic expectations of their role on
qualification.

Stress and role strain

The experience of nurse training and education should enable the nurse
on registration to begin to learn fully the business of nursing. However,
because the notions of ‘becoming a nurse’ and ‘being a nurse’ are closely
related to the training process and ultimate qualification, it may well be
that the practitioner feels she has arrived when she registers, rather than
just begun her professional journey. The months of hard work leading to
the examinations, the wait for the results and the exhilaration on receipt of
the pass letter, fade in the face of new job anxieties.

In addition, the staff nurse role, which is usually the first post-qualifying
post, is not well defined. It is seen as being an inferior form of charge
nurse/sister when the designated senior nurse is not on duty, or reverting
to the senior student role when patient care needs demand this. To the
newly-qualified nurse, the difference between the role of staff nurse and
that of charge nurse/sister is not clear. She therefore tends to use that of the
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charge nurse/sister which is, in fact, inappropriate, being a different role
with different responsibilities and authority.

Change is always a threat to internal security. As the years of training
progress, and appropriate skills, knowledge and attitudes are acquired,
each movement from one ward to another becomes easier, the settling
down process takes less time, and the increasing confidence derived from
this measurable progress further reduces anxiety. However, moves to very
specialized and different areas (for example, theatre or the community)
may still create stress because the degree of change is greater and there is
commonly an assumption that little of the learning previously acquired
can be usefully transferred. The major change of status and function on
becoming a staff nurse is inevitably accompanied by anxiety.

Whilst some anxiety can be a stimulus, with senses alert and attention
increased, undue anxiety can reduce attention and narrow the perceptions.
Severe anxiety can cause stress symptoms which reduces the capacity to
concentrate on more than fine detail to the exclusion of other, important
concerns. Such a state cannot be in the interests of patients or the
practitioner, so individuals must take steps to reduce undue anxiety by
careful planned preparation for new roles.

In many ways, the additional knowledge and professional awareness
makes the later transitions more fraught with stress and anxiety, whether
these be into new areas of practice or from the one level of responsibility to
another within the same area of specialism (Chapter 4).

Additionally, the career change may be accompanied by other stressors,
such as a house move into a strange town, a new health board as em-
ployer, personal life changes and demands. Role conflicts not previously
experienced may arise for the first time, coinciding with the initiation into
full professional status as a qualified nurse, accountable for the actions of
herself and others.

Many new staff nurses tend to feel adequately prepared for their clinical
role in the organization and delivery of direct patient care, though this
confidence is not always shared by tutors and sisters who know them.
However, far less confidence is expressed about certain types of relation-
ships, such as communicating with doctors, and dealing with dying
patients and their relatives. The managerial aspects of the job, therefore,
seem to pose the major problems and these views were reflected in a
research study by Lathlean (1987 a,b).

Some of the difficulties for newly qualified staff lie in uncertainty of the
role, the responsibilities, the level of authority and the degree of account-
ability the individual has. You may be experiencing this ambiguity yourself
as you begin your first job as a staff nurse.

At the time of registration, a copy of the United Kingdom Central
Council for Nursing, Midwifery and Health Visiting (UKCC) (1984) Code
of Professional Conduct for the Nurse, Midwife and Health Visitor is sent
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to each nurse. This outlines the standard of professional practice against
which individual behaviour should be measured to determine professional
conduct. It underlines the essential nature of professional practice as
respecting the client above all, and behaving at all times in a manner
which instils public trust and confidence. It also confirms the individual
professional practitioner’s accountability for her own practice.

Professional accountability

In the past, nurses have not been particularly encouraged to be account-
able for their practice. They have shouldered immense responsibility, often
exercised considerable authority, but avoided accounting for their actions.
Too easily have nurses yielded inappropriately to the pressure from others
to conform or to cope, or accepted the readiness of other professions to
direct their practice.

Several factors are involved in individual accountability (Figure 2.1).
First, the nature of the charge (or task or activity) needs to be clearly
identified and understood. Second, the individual must have the abilities
to carry out the charge. Third, the individual must be given and accept the
responsibility for the charge, and finally, have the authority to do so.

How does the newly qualified nurse consider these issues? Training may
have clarified your early views of the business of nursing and it may have
prepared you to deliver high standards of direct patient care. However, for
many new staff nurses, there appears to be a gulf between their concept of
the role for which training was apparently designed to prepare them, and
the reality which they find on appointment. Many of the skills acquired in
training appear to be rarely utilized, and many of the skills which the new
role demands appear to have been ignored in even the ‘management’ block
or module.

THE FUNCTION OF THE NURSE

Perhaps this is the first time, without the pressure of examinations
directing reading and thoughts, that you can seriously address the ques-
tion ‘What is nursing? and perhaps equally importantly ‘What is not
nursing?’. From these deliberations it should be possible to assess the
nature of the charge and clarify whether or not a particular activity is part
of the nursing function.

Nursing is a caring role, and nurses can and should interpret this widely
but with discrimination. Nurses do not have the monopoly in caring, but
exercise it in a particular sphere. The caring activities involve individual
patient care, the overview of nursing care given by a team, and the admini-
strative duties which facilitate the meeting of care needs.

Much has been written, and many debates held, about the extended role
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Figure 2.1 Individual accountability.

of the nurse. It may well be that tasks previously carried out by others who
now find themselves overstretched could properly become the business
of suitably trained nurses. Such an acceptance of a new ‘charge’ might
well enhance the care of the patient who has a particular need, and may
improve the smooth running of the area, reducing irritation and frustration
arising from interruptions in nursing activity. However, it is not a nursing
activity to relieve the pressure on other professional practitioners at the
risk of reducing the capacity of the nursing team to fulfil all the nursing
functions effectively. It is often easy for nurses to be subject to emotional
blackmail, as all activities impinge to some extent on patient well-being,
but it is important for each nurse to analyse her ideas of the nature of
nursing and the real reasons why a particular charge should, or should
not, be accepted. Some tasks, by virtue of having previously been the
responsibility of doctors, or of having a ‘high-tech’ profile, appear to give
nurses status if handed on to them, and may be eagerly absorbed into
regular nursing activities. Equally, other activities may appear to be non-
nursing duties, easily carried out by clerical or domestic staff. In the past,
some quite crucial nursing functions have gone outwith nursing control on
this basis.

Both these approaches are inappropriate. Some nursing activities are
hard to define and defend, and it is likely to be these which go to the
wall when other more overt activities become a nursing function. By
not retaining some of the more apparently mundane activities within the
nursing role, the opportunity for discrete observation and informal uncon-
trived communication which can form the basis for so much decision-
making, is lost.

For example, is it really appropriate for nurses to accept responsibility,
even with appropriate additional skills training, for technical tasks such as
venepuncture, inserting intravenous cannulae or organizing the priorities
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of admissions? Such tasks may relieve doctors of time-consuming work,
when they are already overburdened and from which they could justifiably
be released. But if this additional burden passes to nurses who are already
having difficulty in meeting patient need for the comfort of a quiet chat or
listening ear, it is not an appropriate use of the available resources.

On the other hand, to have limited involvement in admitting non-
emergency patients, or in the serving of meals reduces opportunities for
patient contact which may impair assessment for care and evaluation of
progress. Also, there is a real risk that this delegation of activity may
become an abdication of responsibility with a consequent reduction of
authority and control.

Naturally, people like to be liked, and want to get on well with other
people working in the same environment. Indeed, it is in the spirit of the
UKCC Code of Professional Conduct (1984) (Clause 5), that specific efforts
should be made to work co-operatively and collaboratively with others in
the multi-professional team. However, this has to be balanced by the
equally important injunction, expressed in Clause 10, to consider factors
which may place patients in jeopardy, or militate against safe standards of
practice.

Skills and decision-making

The next issue for the nurse to review is the question of the abilities
required to fulfil the charge. On selection for nurse training, consideration
is given to all the attributes a person has already, as well as the assessed
potential for development. These are built on and enhanced during the
planned training programme to enable the individual to practise as a
nurse. No one enters nursing as a blank slate, nor are they, at the point of
registration (or ever) ‘finished’ nurses. Somehow, many nurses seem to
feel that they must know everything, never be in doubt, never be seen to
ask for help or advice, for fear of being deemed unable to cope and judged
incompetent.

You must be capable of an accurate assessment of your own intellectual,
practical and affective competencies. You must also be able to identify your
own limitations, and take steps to improve and develop your skills.
Simultaneously, in any particular work setting, you must be capable of
assessing the requirements for the particular charge in question so that
appropriate delegation within the nursing team is exercised and appropriate
help and advice sought when necessary.

For the newly-qualified nurse, this aspect of assessing the skills of
others, especially student nurses, and matching these abilities to the care
needs and supervisory skills available can be a difficult task. It may be
helpful to rethink the purposes of assessment which are to:
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reinforce good practice and increase motivation

correct error and diagnose problems

provide feedback between teacher—supervisor—student

counselling

certification (final judgements resulting in recommendations for an
award or qualification).

It will not be possible for senior nurses to prevent unsuitable students
entering the profession unless each assessment is honestly and objectively
completed, and all these purposes borne in mind.

To make these decisions, when in doubt, nurses should turn to other
nurses for advice about the business of nursing. As students, there seems
to be little hesitation in asking for help and guidance from nursing col-
leagues, both student and trained staff. Perhaps this is in recognition of
the student role in relation to the nursing team, and the right of senior staff
to direct and control nursing activity. The same attitudes should prevail
when you become qualified. Now the point of reference will be the next
most senior nurse on duty at the time, that is, using the line management,
or tapping the skills and knowledge of more experienced nursing col-
leagues working in other areas.

Accepting responsibility for the charge implies a recognition that abilities
match the need. Both individually for a specific task, and collectively for a
whole ward workload, this requires careful consideration.

For many new staff nurses, the matters of direct patient care for in-
dividuals may pose few problems. The managerial concerns are, however,
new. Empty beds there may be, a patient may undoubtedly require ad-
mission, but can the workforce meet the additional demand without
jeopardizing safe standards of care for others, or their own health? Is the
new admission really better off just by physically being in the ward, or is
everyone merely lulled into a sense of false security until something goes
wrong and it is clear that patient safety has been put at risk? Physical
overcrowding, inadequate resources; these are the proper concerns of the
nurse. The nurse must be able to use cogent argument to protect patient
and staff safety based on objective assessment of the situation. Too often
nurses have argued from an emotive standpoint: it may well be that anger,
frustration and other emotions influence the decision to take a stand. How-
ever, the successful outcome of such debate is more likely if the nursing
viewpoint is put forward factually, calmly and firmly, recognizing the
weight and value of other viewpoints and the implications for the nursing
professional practice if these other views eventually determine the
decisions reached.

The desire to have problems resolved speedily to reduce patient distress
may persuade an inexperienced nurse to accede to requests to carry out
unauthorized functions, for example giving medication not prescribed in
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writing, not getting things checked, or other shortcuts. These things,
however well intentioned, may none the less endanger patient safety and
thereby risk the professional practice of the nurse.

Sphere of staff nurse authority

Accepting responsibility for a charge having acknowledged that the
abilities are available to fulfil it can only be sound if you also have the
authority to do so. Authority for particular spheres of activity may be
written into the job description and may be clearly described or merely
implied. Health Board policy statements may also specify spheres of
authority, and each nurse should be clearly aware of her employing
authority’s policy statements. Authority for particular actions may also be
enshrined in statute and the registered nurse needs to be familiar with
those aspects of legislation of relevance to her work (Chapter 6).

Spheres of accountability

Having given careful consideration to all these issues, a professional
practitioner can be expected to be accountable. You are accountable first
and foremost to your patients for the delivery of professional standards of
nursing care. You are also accountable to your senior managers for the
maintenance of standards of care in your area of practice and for your own
professional practice. You are accountable to the other members of the
team for your part in the collective effort and for the effectiveness of the
nursing functions. You are accountable to your professional colleagues
for your own professional development and the furtherance of nursing
knowledge and competence. Finally, you are accountable to yourself for
self-discipline, maintaining and delivering high standards of practice
without the close and constant supervision experienced whilst a student.

The professional practitioner also has a responsibility to ensure that
practice is safe in terms of the current state of knowledge. This is changing
rapidly, partly due to the speed of medical and technical advancement, and
to the development of nursing research. Nursing research is increasingly
providing a sound, scientific basis for making nursing practice decisions.
Other writings describe the developments of nursing theory which can
assist in planning care appropriately for individual patients. It is the
business of every nurse to endeavour to understand and apply the new
knowledge on the basis of a critical analysis of its worth. This development
of skill will demand further education and opportunities for debate should
be actively pursued by each practitioner (Chapter 8).

Nursing practice encompasses a number of very different roles, all of
which have to be performed in ever-changing circumstances. Over the next
few years, nurse training will change considerably, and the education
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process will promote in nurses the skills and qualities to meet the chal-
lenges of the next century. However, these practitioners will present a
challenge to current practitioners, who may feel threatened unless each
one accepts the responsibility for her own professional development.

The registered nurse as clinical practitioner

All nurses are practitioners, but a mistake is often made by nurses
themselves and others, in interpreting that concept as the ‘hands-on’ task-
centred function, for example, giving medicines, assisting with hygiene
needs. This clearly cannot be a definition of nursing: many friends and
relatives, and patients themselves, maintain high standards of practice in
these kinds of activities (and indeed in some others which might be the
province of only a few nurses, for example, renal dialysis).

The true difference between the professional nurse and unqualified
caregivers must be in the ability to assess need as it changes and adjust
plans to meet their needs, choosing from a wide range of nursing strategies
the most appropriate. Equally, the registered nurse must be capable of
developing finely tuned assessment skills to identify individual differences
so that individually tailored holistic care can be implemented. This should
encourage the scientific evaluation of nursing practice, thus providing
evidence for continuing with, or rejecting, a particular approach. It is these
decision-making and observational abilities, with their implications for a
knowledge and skills base, an analytical approach and flexible attitude,
that justify the nurse as a professional practitioner.

However, one aspect of practice that has often received little opportunity
for skill development during training is related to stressful situations with
patients and their relatives. Such occasions are not for a crowd; bereaved
relatives, or patients coming to terms with a poor prognosis, are often
dealt with by the senior nurse in a private manner. This may be quite
appropriate, but it does mean that a newly qualified staff nurse faces such a
situation for the first time, unsupported. When anxious, it is all too easy
to feel that ‘'something must be said’ and yet the words don’t come and
silence appears a mark of professional incompetence. Perhaps more nurses
need to learn how to use silence as a comfort, to recognize the value of
touch, of ‘being there’, and of listening. It is also necessary to strive
to provide means of enabling learners to feel more competent in these
distressing situations by involving them in some aspects of the comforting
role to reduce their feelings of inadequacy on qualifying.

However, because these skills and abilities are not merely theoretical,
the clinical setting is the place in which novice practitioners acquire them.
Thus the registered nurse is a role model for learners, whether they be
supernumerary or part of a paid workforce. The need to create a good
learning environment is the responsibility of the permanent nursing staff
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in any ward. Taking care to clarify expectations, to give clear instructions,
to delegate appropriately, to explain and support practice, to teach new
skills, and listen and respond to questions, will all reduce learner anxiety
and thus increase patient safety. The way in which work is allocated so
that these conditions can be met is shown to be the single most important
factor in creating a good learning environment.

A truly supportive approach, readily adopted in any setting, is to pair
junior and senior nurses and allocate work on the basis of groups of
patients. Certainly, a more holistic approach is more common now than in
the past, but it is still fairly rare to observe this taken to the point of
assessing the skill mix to meet the needs of patients. The possibility of
giving responsibility for caring for the same patients over a period of time
should also be considered. Not only can the constant changing of areas of
responsibility cause anxiety to the patient and reduce communication, but
the loss of opportunity to get to know patients affects the comparative,
qualitative nature of observations carried out by the nurse.

The nurse as teacher

Teaching may be seen to be the prime responsibility of specialist
practitioners at a more senior level. However, just by being there, you are
teaching: how you look, how you perform your duties, the attention you
pay to details, which issues are perceived to be important and whether the
reasons are understood and accepted will all enhance or detract from your
influence as a teacher. The learning will take place: each practitioner has
the personal responsibility to ensure that it is not bad practice that will be
observed and emulated.

A consequence of the involvement of learners in the practice area is
the need for them to be assessed, given encouragement to sustain good
practice, and motivation to improve where skills are lacking. One major
difference between the expert and the novice is that an observer of the
practitioner at work can clearly see the confident, smooth, effective
practice of the expert whether or not a full understanding of the job exists.
Obviously, therefore, the unskilled learner will be slow, will be unsure,
and will lack confidence. This must be taken into account when planning
the work, so that anxieties are not unduly caused, and patient safety put at
risk.

Nurses need to be more willing to give praise where it is due and also
to assess in an objective manner so that poor practice can be identified
and suitable corrective strategies devised. Ultimately, so that unsuitable
practitioners are not permitted to continue in training, the professional
nurse must be prepared to provide objective evidence, written down and
signed on the assessment forms.

For the new staff nurse, so recently the subject of this assessment
process, it can be difficult to criticize the practice of others, especially
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senior students only months junior in experience. The problem is com-
pounded by the unclear expectations particularly in relation to the pro-
fessional attributes rather than practical skills. It is true that, even when
some attempt has been made by the educational establishment to provide
guidance in this area, both by a suitable form and some opportunities for
discussion, these judgements have a major subjective element in them. Itis
a responsibility of the registered nurse to endeavour to protect patients
from unsafe practitioners and this can only be achieved if individual nurses
do not avoid taking unpleasant decisions. If praise is given when due, and
clear supporting evidence provided for adverse judgements, some diffi-
culties can be avoided and confident appraisal achieved.

The nurse as manager

Standards of practice need to be identified as part of the management
function of the nurse. Goals in terms of appropriate patient care cannot be
achieved unless consideration is given to the identification of relevant
resources, both of personnel and equipment. Increasingly, managers at
ward level will be accountable for the budget, and no successful bargaining
will be achieved if the ward stocks are inappropriately maintained and
other resources squandered.

Within the management function comes the consideration of priorities. It
is never going to be possible to achieve the ideal for all, even if it were
known what that might be. There is always a mismatch between skills
and resources available and the demands on the service. Hard decisions
have to be made about what is possible. If what is possible is also an
unacceptable outcome for patient care then that must clearly be demon-
strated to senior management, whose responsibility it then becomes
(UKCC Code of Professional Conduct (1984) Clause 11).

The registered nurse must also be able to communicate with the nursing
team effectively. This involves the consideration of the nursing activities,
and the rationale underlying the decisions upon which plans are based, so
that a truly co-operative effort is achieved and she in turn receives from
colleagues the information and support necessary for her to act as the
nurse member of the multi-disciplinary team in an effective manner.

As an equal member of the multi-disciplinary team, you must be pre-
pared to take an active part in decision-making. The nursing care of a
patient is her responsibility, but she must also ensure that its results — the
information gleaned in conversation, the objective data collected and
recorded, and any anxieties or difficulties that the nurses are aware of, are
brought to the team’s attention and fully discussed. The patient must be
enabled and encouraged to put forward his/her viewpoint and if this is
not possible, the nurse must recognize her responsibility to be his/her
advocate.
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ETHICAL DILEMMAS

All members of the team have a professional responsibility towards the
patient, which implies that all will seek the patient’s good, and act in what
they believe to be the patient’s best interests. None the less, in many
situations, it will be unclear what the best course of action should be, and
only if all the different professional perspectives and that of the patient or
relatives are equally considered, is it likely that a suitable way forward can
be found.

Many of these issues will indeed be hard to solve. There are real ethical
dilemmas facing practitioners every day. Whilst it is clearly a responsibility
of the medical practitioner to prescribe medical care, it is a team matter,
including the patient and relatives, if the question of ‘treatment with what
or at all’ is an issue.

To contribute fully to this complex debate, and in order that patients,
relatives and colleagues may place trust and confidence in the profes-
sionalism with which decisions will be reached, each individual must
explore for herself the basis upon which moral decisions are reached in her
own life. Once you have this self-knowledge, and recognize the need for
re-examination as life experiences alter perspectives, you can identify your
own views and biases, and recognize possible areas of conflict in your
future work.

It is not essential necessarily to change your views, although some
beliefs and values may be incompatible with continuing practice as a nurse.
It is, however, essential that every patient receives care to meet his
physical, emotional and spiritual needs without fear or favour, accepted for
what he is and able to be fully confident that his care is in his best interests.

True professionalism is hard work, is not achieved lightly but is a neces-
sary goal for every nurse to gain the respect of professional colleagues
and the public, so that the nursing care afforded to the patient is of the
highest standard within a dynamic service.

Many nurses, in the past, felt that the end of training was the end of
studying, the end of books. Nurses, traditionally, did not read, or consider
that they needed to meet colleagues outside official working hours, for
debate or consultation. As a result of increasing complexity of care needs
and the greater awareness of the need for continuing education, attitudes
are slowly changing. Each registered nurse must take personal respon-
sibility for keeping up-to-date, having a flexible approach to practice and
be willing to give personal time to professional development.

The first step on the road is to learn the role of the staff nurse — it is an
exciting, challenging time, and one which can have the greatest influence
on patient outcome. The staff nurse is closely concerned with direct patient
care, has the ear of senior colleagues in the multidisciplinary team and the
opportunity to contribute to the development of the profession by the
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quality of her own work and the supervision and guidance offered to
learners and unqualified staff.

The successful career depends on forward planning, each step carefully
considered to keep as many options open as possible. Regular reviews of
your developing strengths and skills will enable suitable choices to be
made. The remainder of this book may give you some more ideas of
possible directions which will lead to a satisfying career. The passport has
been earned; the journey has still to be planned, prepared for — and
enjoyed!
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Chapter 3

Individual professional
assertiveness

DESMOND CORMACK

The focus of this chapter is on the concept of individual assertiveness, with
some reference being made to aggression in its positive form. The latter
term is, unfortunately, largely used in its negative form in the nursing
literature in that it is usually used interchangeably with the term ‘hostility’.
In an attempt to clarify the meaning of these terms, Collins English Dic-
tionary (1985) defines ‘Assert. . .to insist upon (rights, claims etc.). . .to put
oneself forward in aninsistent manner’, ‘dogmatic or aggressive’. ‘Aggressive
.. .assertive; vigorous’ ‘Vigorous. . .endowed with bodily or mental strength
or vitality; robust. ..".

The use of these terms, and the way in which they are defined, invite
confusion in both writers and readers. In this text the terms assert/assertion/
assertiveness relate to insisting upon rights and to putting oneself forward
in an insistent manner, the term ‘aggressive’ will relate to being assertive
or vigorous. The positive use of the term ‘aggressive’” and its close relation-
ship with assertiveness is demonstrated by a statement recently made by
a nursing director during an interview on radio. In reply to the question
‘What type of nurses are you trying to recruit?’, she replied: ‘We need,
bright, able and aggressive nurses. These are the people who can ensure
the best quality of patient care.” The positive use of ‘aggressive’ is fre-
quently made when describing successful salesmen, athletes, business
men/women and a range of professionals who function in an assertive
and vigorous manner.

Assertiveness therefore, is the ability to insist upon personal rights
(whilst recognizing professional responsibility and accountability) and
to put oneself forward in an insistent manner, and having the mental
strength, vitality and professional background to do so. It is a combined
function of the individual, and of a professional confidence which results
from appropriate education and experience.

Although changing, the tradition of nursing is not firmly based on indi-
vidual assertiveness. Rather, nurses and nursing have been perceived as
being relatively submissive. However, as the science of nursing grows and
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generates a professional education which produces individuals who base
decisions, actions and arguments on a greater degree of scientific/objective
principles, assertiveness will cease to be an issue in nursing. It will become
the norm which nurses, nursing, consumers, other health care disciplines,
and society will expect, even insist on. The recent changes which illustrate
increasing assertiveness include the development of the nursing process,
the movement toward a nursing model of care which requires greater
autonomy and accountability, the introduction of primary nursing, in-
creased research activity, the movement into higher education, the ability
of nurses to write for publication, and to speak/debate in public. In relation
to midwives, Cronk (1988) stated: ‘A midwife is required and trained to
exercise her clinical judgement.... She is further directed to take note
of research in her field and to be responsible for her own professional
development.” That statement emphasizes the need for individual clinical
assertiveness based on a full awareness of current research, and on an
adequate level of personal professional development. A similar assertion
was made by Dainow (1986) who commented that assertiveness springs
from the philosophy that every individual was responsible for what he
or she did.

FACTORS INFLUENCING/INFLUENCED BY INDIVIDUAL ASSERTIVENESS

Figure 3.1 demonstrates the inter-related nature of the factors which
influence and are influenced by assertiveness in the individual nurse.
The process is a cyclical one which has no fixed starting or end point.
However, in order to illustrate how the process might influence (and be
influenced by) student entrants, that starting point will be used (I). Al-
though the model focuses on entrants to initial nurse training, it also has
relevance to those who are undertaking post-registration education, in
the course of which a realignment of personal assertiveness is achieved.

I Student entry

On entry to nurse training, a student has a number of preconceptions
regarding the relationship between nursing and assertiveness. For exam-
ple, one belief might be that nursing is a subservient profession which
reacts to the direction and leadership of other professions, or that indi-
vidual registered nurses react to the expectation and directives of others
in the nursing hierarchy. Such a person may have little understanding
of individual professional rights, responsibilities and autonomy. It may
be that their recruitment to nursing, via a selection process which dis-
criminates in favour of compliant/submissive entrants, perpetuates the
myth of non-assertiveness being a desirable quality. Thus, it is possible
for nursing to attract recruits who are seeking a profession in which they
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Figure 3.1 Factors influencing/influenced by individual assertiveness.

will be led rather than lead, in which decisions will be imposed rather
than personally made, and in which there is a relatively low expectation
in terms of individual assertiveness and responsibility. If entrants are
being recruited into a profession which is low in the submissive/assertive-
ness continuum, and by selection panels which have a similar orientation,
this will be reflected in the personality of the successful entrants.

A quite different position will exist when the profession, and individuals
within it, are perceived as being assertive, autonomous and valuing the
ability to lead and make decisions based on the notion of professionalism,
and accompanied by an appropriate level of professional knowledge and
skill. Such a profession will attract assertive recruits who are willing to
play an active (assertive) role in professional decision making and practice.
The same principles apply to nursing practice, management, education or
research. Selection of students for entry into nursing, and for places on
post-registration courses, will clearly be influenced by the relatively asser-
tive orientation of selection panels who will positively discriminate in
favour of applicants with a similar orientation.
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The educational background and ability of entrants will also influence
the extent to which they will adopt a submissive/assertive professional
role. As will be seen in the discussion of part II, much depends on the
ability of the individual to acquire a level of professional knowledge and
skill which, in addition to enabling the provision of an appropriate quality
of care, will become a foundation for responding to professional responsi-
bilities and rights, and for developing professional authority and autonomy.

II Acquisition of professional knowledge and skill

Nurse education, which rightly provides a balance of knowledge, atti-
tudinal change and skill, includes a substantial breadth and depth of
material which makes considerable intellectual demands on students.
Traditionally, nurse training focused on what nurses should do, rather
than on why, and was based on a reactive rather than proactive approach
to care. The relatively recent focus on why nursing is performed in a par-
ticular way has caused much of traditional nursing to be challenged,
evaluated and, on occasions, altered. The proactive approach has caused
nurses to anticipate nursing needs, rather than respond to those which
are identified by others.

Although new entrants to the profession are increasingly encouraged
and expected to be assertive in their expectations regarding their educa-
tion (including the extent to which they learn from clinical experience)
there is evidence to suggest that some of their trained colleagues in clini-
cal areas are resistive to that notion. Chudley (1988) described the instance
of a student nurse who started training following completion of a univer-
sity degree. She reported that in the university she was used to an en-
vironment which nurtured questioning, and a thinking and changing
approach. Following commencement of nurse training, the same nurse
reported that she had moved to an environment where these qualities
were positively discouraged. A similar point was made by King (1988). Al-
though the assertive (including questioning) individual may be perceived
as threatening to senior colleagues who are passive, insecure or who have
some other reason for maintaining the status quo, nursing is increasing
in professional maturity and confidence to the extent that acceptance of
assertive individuals is becoming the norm rather than the exception.

Assertive approaches to nursing, embodied in the changing focus of
nurse education, are encouraged by the type of education which causes
nurses to question, make informed decisions, and recognize professional
responsibilities and rights which lead to professional authority and as-
sertiveness. Such an education recognizes that students cannot be taught
how to deal with all circumstances on all occasions. In addition to provid-
ing the basis for professional functioning, contemporary nurse education
equips the nurse to continue with a personal/professional development
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which will extend the ability to make informed and independent decis-
ions. Finally, the education and subsequent development will enable the
nurse to explain and justify decisions and subsequent actions, it will have
assertiveness as a natural and appropriate consequence and will provide
the basis for the development of professional authority.

IIT Professional authority

Authority has been defined as the power to control, judge or inhibit the
actions of others (Hanks, 1985). This definition applies to that which is
exercised in an organization such as nursing, with ‘senior’ clinicians or
managers, controlling, judging or inhibiting the actions of others (sub-
ordinate) staff. The type of authority is also referred to as ‘structural auth-
ority’. Another form of authority (professional authority) is that which has
been referred to by the Committee on Senior Nursing Staff Structure (1966)
as ‘sapiential authority” which they defined as: ’. . .the right, vested in a
person, to be heard by reason of expertness or knowledge — just as one
person, relative to another may be an “authority’” on a particular subject’
(p. 117).

Professional (sapiential) authority, therefore, is that with which the
professional nurse is invested by virtue of the acquisition of a specialist
body of nursing knowledge and skill. The result of acquiring this knowl-
edge and skill, accompanied by a prescribed amount of experience, is that
the individual becomes the authority on nursing. This form of authority
applies equally to the nurse clinician, manager, teacher and researcher. It
has equal relevance to the individual nurse and to the nursing profession
generally. As professional experience increases, accompanied by related
career development, a corresponding increase in the individual’'s level
of authority is achieved. Thus, the professionally educated nurse is the
‘authority’ in all matters relating to nursing which are within her sphere
of influence, and which are based on previous education and experience.
This authority carries the responsibility and right of the nurse to be asser-
tive in conveying it to other nurses, to colleagues from other health pro-
fessions, and to making use of it in relation to nursing practice, teaching,
management and research.

IV Exercising professional responsibilities and rights

The professional responsibilities of nurses are described in the codes of
professional conduct which have been prepared by a number of national
registering bodies. Such a code has been published by the United King-
dom Central Council For Nursing, Midwifery and Health Visiting (1984).
The apparent overt focus of such codes of conduct is on the clinical aspect
of the nurse’s role, with frequent references to patient/client’s care, safe
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standards of practice, and conditions or safety of patients/clients. How-
ever, such codes, by implication, also relate to nurse teachers who are
preparing nurses to meet the requirements of such codes, to nurse man-
agers who provide the resources necessary to meet these requirements,
and to nurse researchers who interact directly with patients and who con-
tribute to the knowledge base from which clinicians, teachers and man-
agers comply with such codes.

Professional assertiveness is implicit in many, if not all, parts of the code
of conduct which apply to all registered nurses, midwives and health
visitors in the United Kingdom (United Kingdom Central Council For
Nursing, Midwifery and Health Visiting, 1984). The code of conduct con-
tains similar elements to those constructed by, and relating to, nurses
in other countries. Individual assertiveness is required to enable com-
pliance with such a code of conduct in order to: ‘Ensure that no action or
omission on his/her part or within his/her sphere of influence is detri-
mental to the condition or safety of patients/clients’ (p. 2), and ‘Have re-
gard to the environment of care and its physical, psychological and social
effects on patients/clients, and also to the adequacy of resources, and
make known to appropriate persons or authorities any circumstances
which could place patients/clients in jeopardy or which militate against
safe standards of practice’ (p. 3).

These examples, two of fourteen items contained in the UKCC Code of
Professional Conduct, require nurses to have a professional education
which will provide the knowledge, confidence and ability to ensure that an
appropriate quality of care is provided, and to take steps to make known
circumstances which militate against safe standards of practice.

Professional rights are implicit in all parts of the UKCC Code of Pro-
fessional Conduct, and are explicit in others. The code gives the individual
the right to function in the manner described in each of its parts, most of
which relate to the interests of clients/patients, others applying to the
individual nurse (UKCC). For example, the nurse has the right to: ‘Take
every reasonable opportunity to maintain and improve professional knowl-
edge and competence’ (p. 2), and be able to: “Acknowledge any limitations
of competence and refuse in such cases to accept delegated functions with-
out first having received instruction in regard to these functions and having
been assessed as competent’ (p. 2), and to: ‘Work in a collaborative and co-
operative manner with other health care professionals...” (p. 2), and to:
‘Make known to an appropriate person or authority any conscientious
objection which may be relevant to professional practice’ (p. 2).

It is not being suggested that such codes of professional conduct contain
items which address either responsibilities or rights, but rather that they
confer both upon the nursing profession and its individual members.
Acceptance of these professional responsibilities and rights becomes the
basis of, and results in, professional autonomy, and accountability.
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V Professional autonomy

Individual professional autonomy is closely related to individual pro-
fessional assertiveness. In personal terms, it is clear that some individuals
are more assertive (and therefore autonomous) than others. This aspect of
personality will cause some nurses to seek and secure their personal rights
and to exercise their professional responsibilities, it will cause others to
play a relatively passive role. This individual variation in assertiveness
levels is normal within any group and applies to all professions including
nursing. One aspect of this issue is on the extent to which individual
assertiveness contributes to the profession. The greater the degree of
individual professional assertiveness, the greater the degree of assertive-
ness (and collaborative autonomy) in the profession as a whole. By auton-
omy one means a large degree of self-government, self-determination, and
the freedom to make individual and collective nursing decisions. It is
realized that no individual or profession can be entirely autonomous; both
being required to take account of the views and needs of other professional
colleagues, other professions, society and patients.

Nursing is a developing profession which, until recently, was often seen
as being subservient to, and largely controlled by, other parts of the health
care system generally, medicine in particular. Elms and Moorehead (1977)
wrote: ‘Nurses have been alternatively envisioned as dedicated old maids
cloistered from reality in residence halls, sex symbols endowed with exotic
curative powers, and servants administering to the needs of the doctor.’
A decade later the notion of nursing being perceived as subservient to
medicine was discussed by Smith (1987) and Jones (1987). Indeed, the
issue has, and continues to be, the focus of many contributions to the
nursing literature. One possible reason for lack of professional autonomy
and its equivalent professional assertiveness in nursing is that the pro-
fession, and individuals within it, have been prevented from exercising
their due rights and responsibilities. When looking for the ‘cause’ of this
problem it is usual to lay the blame at the door of the medical and other
professions. The following anecdotes, all derived from personal experi-
ence, illustrate the folly of assuming that the nursing profession holds no
personal responsibility for the extent to which its professional autonomy
has been, and is being, threatened.

1. At an international meeting attended by over 3000 nurses, a speaker ad-
dressed the issue of individual and collective professional autonomy in nursing. She
proposed that individual nurses (and the profession generally) were being denied
autonomy because nurses, the majority of whom are female, were being dominated
by doctors of medicine, most of whom are male. The proposition met with virtually
total agreement and applause.

I am personally sceptical of the view that autonomy in nursing depends
on the extent to which others (including the medical profession) wish to
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give autonomy to nursing; that view is a myth. The reality is that autonomy
is acquired, rather than given by others.

2. At a recent series of lectures regarding the long-term care for the hospitalized
elderly, two speakers presented independent papers which addressed relationships
between nursing and medicine from the perspective of professional autonomy. The
first speaker described how he and his nursing colleagues were inhibited from im-
plementing progressive forms of nursing care because of a lack of interest on the
part of the consultant geriatrician who rarely visited the ward. The speaker implied
that the presence and interest of a medical colleague was necessary for the imple-
mentation of high quality nursing care. The second speaker described a similar
ward which was regularly visited by an enthusiastic and involved consultant
geriatrician. The speaker then clearly indicated that the close attention which the
consultant gave to patient care generally, and to the provision of nursing care,
prevented the nursing team from providing the type and quality of care which they
wished to deliver.

Although each speaker may have been presenting a reasonable point of
view, and highlighting the need for appropriate levels of nursing/medical
collaboration, it might also be concluded that a lack of assertiveness/
autonomy would have existed whatever the level of interest and support
made available by the consultant medical staff. Additionally, a profession-
ally assertive nursing team should be expected to ensure the presence of
an ‘absentee’ consultant, whilst not allowing such an absence to interfere
with the quality of nursing care. Similarly, a nursing team should be able
to determine the type and quality of nursing care whilst working with an
enthusiastic and involved medical colleague.

3. During a clinical team meeting which the writer attended with a student nurse
as part of a teaching experience, a consultant psychiatrist made a number of con-
clusions regarding the medical treatment of a patient who was the subject of the
case conference. The ward sister, who had been fully involved in the discussion,
posed the question: ‘What about nursing care?’, the question being directed to the
psychiatrist. He replied ‘What do you suggest?’ Following a period of silence, the
psychiatrist offered a number of suggestions for nursing care, these being accepted
by all the nurses present at the meeting including the sister.

I am not suggesting that all nurses take a subservient role in relation to
care generally and to nursing in particular, nor that they expect other pro-
fessionals to take the initiative. However, I do suggest that nursing exhibits
a sufficient amount of self-imposed subservience (lack of assertiveness and
autonomy) to make the issue worthy of debate. The examples given above,
in my view, illustrate that lack of autonomy in nursing is related to how
nurses perceive their role and is not necessarily externally imposed. The
following anecdote illustrates the increasing level of assertiveness (and
autonomy) which is developing in nursing.
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4. Recently a nurse submitted a research proposal for consideration by a local
research committee. Prior to its consideration by the committee, the nurse learned
that the research committee had no nurse member with a research background.
Believing that the proposal could only be appropriately evaluated by a committee
which included a nurse with a research background, and being of the opinion that
the work of the committee would be enhanced by such a nurse member, the researcher
who submitted the proposal successfully negotiated the appointment of a permanent
nurse member, who had a research background, to the committee.

These anecdotes are intended to illustrate the variation which exists
within nursing in relation to professional assertiveness and autonomy.
They are also intended to illustrate that, contrary to popular belief, the
extent to which nurses are autonomous or otherwise is not entirely de-
pendent on external factors. In my view there exists no ‘conspiracy’ to
deny individual nurses, or the profession generally, the right to exer-
cise professional assertiveness, authority, responsibility, autonomy or
accountability. Neither medical colleagues, other health care professions,
patients or society have the ability or the wish to do so. These aspects of
professionalism are not in the gift of any external agency. Rather, they
are within the grasp of individual nurses, and the profession generally,
if there is an ability and desire to exercise them. There is much to suggest
that nurses and nursing have the desire, and are developing the ability,
to do so.

Nurses” autonomy is limited to the extent to which they are accountable
to their peers, other professionals, professional bodies, to society generally
and, of course, to individual patients. Oliver (1988) observed that: ‘One of
the hallmarks of a profession is the implicit acceptance by its members of
the principle of accountability.” Thus, nurses are obliged to account for,
explain and defend their actions or inactions, and provide satisfactory
explanations and/or reasons for these. The professional nurse is relatively
autonomous, there being no such thing as absolute professional autonomy.
Where actions do occur without prior consultation and/or permission
seeking, they are always influenced by the known views of others, the
norms of the profession, and by professional codes of conduct. Thus, the
individual takes an action which is felt to be appropriate at that time. To
that extent, the individual is acting autonomously. However, all such
actions and decisions may subsequently have to be explained and justified
as being appropriate and in accordance with what a reasonably competent
and informed nurse would have done under similar circumstances. Thus,
professional autonomy influences, and is influenced by, professional
accountability.

VI Professional accountability

Accountability may be defined as being obliged to account for (explain and
defend) one’s actions for inactions, and to give satisfactory reasons or
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explanations for these. The UKCC Code of Professional Conduct makes it
clear that ‘Each registered nurse, midwife and health visitor is accountable
for his or her practice. ..’ (UKCC 1984, 1989).

One of the hallmarks of a profession is the full acceptance of the notion
of accountability by all its members. Registered nurses are accountable in
law for their actions, to the UKCC, to the consumers of nursing services,
and to society generally. Such accountability applies equally to nurse
clinicians, managers, teachers and researchers (Chapter 5).

If requested to account for her actions, and found wanting, one of a
range of sanctions may be applied, including the possible removal from
the Register of the name of the nurse concerned. However, in order to
ensure that nurses have the skill, knowledge and resources to comply with
the code of professional conduct, the code can be used to draw attention
to any of a range of inadequacies which inhibit compliance, and to enable
the nurse to refuse to undertake any activity for which she has not been
trained.

What makes the professional ‘autonomous’ is that she has the right to
make decisions and take specific courses of action (based on professional
education and professional norms) and to be personally responsible for
these. The views of colleagues can and should be considered in advance of
making decisions and taking actions if there is the opportunity and need
to do so. However, professional autonomy places the final responsibility
(accountability) for these decisions and actions on the shoulders of the
individual, even if these actions have been ‘prescribed’ by others (Jones,
1988).

CONCLUSION

Assertiveness is being presented as the natural product of the responsibility
of nurses to have an appropriate level of knowledge and skill upon which
to make nursing decisions, and have the right and ability to implement
these. Such a position will recognize the multidisciplinary nature of health
care, and the extent to which many decisions overlap and have implications
for other professions. Just as the decision of the physician, physiotherapist,
social worker and occupational therapist will be made in collaboration with
nurses and others in the team, nursing decisions are subjected to the scru-
tiny of others. Assertiveness, based on appropriate levels of knowledge
and skill, and the ability to verbalize these, ensure that decisions relating
to nursing practice, management, teaching and research are made by
nurses, or with nurses having the primary influence, and are of the best
possible quality.

There are situations when the demands of professional assertiveness
can contribute to personal stress. For example, if one is, by nature, rela-
tively submissive and dependent, it may be difficult to adopt an assertive
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professional role. Teaching strategies (Bond, 1988, and the additional
articles which were published in the seven subsequent issues of the Nurs-
ing Times) accompanied by exposure to assertive role models, the presen-
tation of nursing as including professional assertiveness as the norm, and
appropriate peer group support can equip the relatively submissive indi-
vidual to overcome this trait from a professional perspective. Although
such teaching strategies may be a useful adjunct to appropriate types of
training and continuous career development, they are no substitute for
an education and experience which creates professionally assertive indi-
viduals. Thus, individual professional assertiveness is synonymous with
professionalism.

It may be that this aspect of professionalism (individual assertiveness)
has less to do with our inherent worth, than with our ability (or inability)
to communicate it to others. Although much has been done in this regard,
there remains much to do if we are to fully address this fundamental issue
which was described by Schorr (1983) as follows:

Nurses do magnificent work, yet they are underappreciated, under-
utilized, underpaid and undervalued. There are many reasons for this
condition — but a principal one is that nurses have failed to communi-
cate — to the public, to physicians, to the government, to others, the
health care team — an accurate representation of their competence, their
professionalism and their potential.

This issue can, and is being addressed, by a continuing increase in in-
dividual assertiveness which supports, and is supported by, acquisition
of professional knowledge and skill, professional authority, exercising
professional responsibilities and rights, professional autonomy, and by
professional accountability. This issue can also be addressed by a life-long
commitment to nursing career development.
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Chapter 4

Professional stress
PHILIP BARKER

INTRODUCTION

Most of the pressures we experience are associated with psychological and
social factors. Apart from demands placed upon us by family, colleagues,
friends and wider society, there are stresses associated with our expecta-
tions of what we should be doing in various situations. The organization of
our lives is also an important source of stress. Many of the demands placed
upon us, by ourselves and others, are woven into the ‘system’ which often
directs our lives. Our ability to organize, ourselves and others, can make
life less stressful. At times, however, organization makes life more com-
plicated and troublesome, upsetting sleep and eating routines, often with
disturbing long-term effects. Nurses are no different from other people in
their response to stress. However, some of the circumstances which are
stressful for nurses are peculiar to the health-care setting. The nursing
environment may be therefore more stressful than other working situa-
tions. Stress can be interpreted simply as the situation where demand out-
strips the person'’s ability, real or perceived, to respond to the demand.
This is illustrated for a hypothetical nursing context in Figure 4.1. During
training, ‘demands’ and ‘ability’ may be well matched. In the figure,
fluctuating demands are represented by the dotted line and the nurse’s
‘professional ability’ to respond to such demands, by the ascending curve.
At various points, the gap between ‘demands’ and ‘ability to respond’
widens as when, for example, examinations are imminent, a new clinical
problem presents, or the nurse is otherwise ‘stressed’. The gap between
demand and response acts as an incentive to the nurse to increase her
range of skills and knowledge base. On qualification, demands may in-
crease suddenly as the nurse is seen as a fully-fledged professional. New
clinical experiences, promotion, increased expectations of others, reorgan-
ization and change, are all ‘professional events” which contribute to in-
creased demands across time. If the gap between demands and ability to
respond widens sufficiently, the nurse may be described as ‘over-stressed’.
However, the gap can be kept to a minimum by appropriate and continual
professional career development.
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Basic training Post-basic experience

Demand and ability

Time

Figure 4.1 The stress gap. Where the level of professional ‘demand’ and profes-
sional ‘ability’ are closely matched stress is positive. Sudden or sustained increases
in demands (such as examinations, threatening clinical situations, new jobs) create
stress gaps which are ‘distressing’. professional ability; . .. ... professional
demands.

THE NATURE OF STRESS

Not all stress is ‘negative’. Selye (1956) distinguished between eustress, or
positive stimulation, and distress, which disturbs the individual. Too
much (hyperstress) or too little (hypostress) can also have negative conse-
quences. Getting the balance right, especially in a working environment,
can be very difficult for nurse managers, researchers and teachers, as well
as clinicians. The ‘high-tech’ environment of the late 20th century has
reinforced many of the stressors introduced by the industrial revolution.
Noise, artificial lighting and vibration, all produce fatigue in the short-
term. Through the disruption of sleep, these can add a further stressful
‘knock on’ effect in the medium-term. Most people can escape from such
stresses only temporarily. Other stresses may be part of our work or life
‘style’: inadequate or highly processed diets, lack of exercise, inadequate
rest, monotonous tasks, enforced inertia and disruptions of our circadian
rhythms through shift work or socializing. The effects of such stresses may
be delayed, some operating directly on the body (somatic), others through
the person, where she ‘creates’ stress through her interpretation of certain
events (psychic). Stress can be defined therefore as the process of transac-
tions in which a person’s resources are mobilized and matched against the
demands of her environment. The person decides, through a process of
appraisal and judgement, how important are such demands, and this is
reflected in the bodily resources mobilized to meet such demands. Lazarus
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and Folkman (1984) noted that where a person’s relationship with his
environment is seen as ‘stressful’, it is appraised as taxing or exceeding his
resources and therefore endangers his well-being.

Some people are especially receptive to stressors, such as noise, irregu-
larities in circadian rhythms, or demands on the sleep—wakefulness
mechanism. Others find it difficult to cope with change in their work
situations, or find it difficult to cope with responsibility or decision-making.
Consideration needs to be given here to the selection of the care setting in
which the individual can best function. The working ‘environment’, in its
broadest sense, includes stressors which have some effect on most people.
Shift systems, rest breaks, lighting, heating, work rotas, instructions,
equipment, support services, can have a profound effect on individual
workers, for good or ill. Where nurses do not have time-out for breaks,
work too long under bright or dim lighting, or in a noisy or confined en-
vironment, using equipment which is faulty, or inefficient, with inadequate
support from other staff, they are likely to become distressed. The source
of such stress is in the organization of the clinical setting. Distinguishing
between stress as an individual or organizational problem is important for
its resolution (Hare, Pratt and Andrews, 1988).

The care setting

Different occupational environments pose different problems. In the clini-
cal situation, for example, this can involve the patient’s condition, the
nature of the nurse’s role, or the organization of care. Where patients are
severely debilitated, emotional stress is felt. The nurse who believes she
should help everyone towards cure or rehabilitation will find encounters
with terminal care or death a distressing experience (Gardner and Hall,
1981). The emotional health of any individual is directly related to the
ability to assess and deal with reality. The idea that all patients can be
‘cured’ or ‘rehabilitated’ to the same extent is patently unrealistic. What
might be a ‘good result’, for example, where nurses are supporting a child
with incurable cancer undergoing chemotherapy, or caring for a severely
mentally handicapped child? Setting realistic care goals is fundamental if
feelings of impotence or incompetence are to be avoided. Where negative
feelings are experienced, it is important that these are openly acknowl-
edged. Nurses have, traditionally, tried to cover up normal emotions,
especially those associated with death and dying (Pryser, 1984). Trying to
remain emotionally detached, however, conflicts markedly with the advice
of psychotherapists who emphasize the need to reveal feelings of frus-
tration, anger and sadness (Parkes, 1972). What is the shame of being
human? Some care settings, such as intensive care or transplant units, pose
special problems by the nature of the nurse’s relationship with the patient.
Loneliness can be a very real problem if the nurse is involved with a single,
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unresponsive patient for several hours (Fromant, 1988). Isolation from the
patient can even be experienced where aseptic technique is used on a
continuous basis (Pot-Mees, 1987). Perhaps of greatest significance is the
technical demands of intensive care where procedures are potentially life-
saving (Huckaby and Jagla, 1979) or where the acquisition of new skills
are required (Donovan, 1981). Although the sources of stress in such acute
clinical care settings are increasingly recognized, little is known of how
nurses cope with such pressures (Hague, 1987).

Operating theatre staff stresses are compounded by organizational prob-
lems. In particular, changes to operating lists and inefficient use of time
affect the nurses’ experience of job satisfaction. Effective time management
and communication are essential if stress is to be minimized (Astbury,
1986). Senior nurses, often blamed for ‘bad organization’ or ‘inadequate
support’ to clinical staff, can also be the victims of organizational stress,
when ‘impossible demands’ are made for staffing units, especially at times
of high sickness and/or absence levels. Lack of support from their own
‘superiors” and exclusion from decision-making can also lead to feelings of
resignation and apathy.

Nurses working with disturbed patients, such as the mentally ill (Jones et
al., 1987) and people with severe dementia (Athlin and Norberg, 1987),
are prone to very high levels of psychological distress. Researchers have
emphasized the importance of clear roles, and the support of senior staff,
in resolving ‘professional depression’ (Firth et al., 1987). Where staff are
involved with people who might be described as regressed, aggressive,
unmotivated, dependent, resistive or incurable, ‘psychic stress’ levels can
be very high (Vanderpool, 1984).

Identifying realistic care goals is vital, as is the need to acknowledge
openly that the potential for change in some individuals may be severely
limited. The care team needs also to be aware that ‘difficulties’ expressed
by certain patients may be specific to certain members. Decision-making
is rarely easy. Difficult decisions, of an ethical nature, concerning dis-
turbed patients, can be highly stressful (Melia, 1988). Nurses who deliver
poor quality patient care, or who abuse patients, often do so as a function
of chronic stress.

Organization

Many nurses blame themselves when they find it difficult to cope. Stress
is seen as a personal problem which should be solved by the individual
nurse (Hingley and Harris, 1986). Others have argued, however, that
organizational factors are often involved and must be part of any solution.
Shift-work has been a popular target in stress research. Night duty, in
particular, with its disruption of circadian rhythms, has long been recog-
nized as a potential stress area. Afternoon shifts may, however, be more
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stressful, where a great number of tasks are involved and engagement
with relatives and other visitors is required. The nurse’s efficiency and
productivity may be lowest here, with the corresponding experience of
stress at its highest (Coffey, Skipper and Jung, 1988). Where both nurse
and spouse pursue full careers, additional pressure may exist (Cooper,
1981). Where both partners are nurses, special stresses appear to be present
(Cronin-Stubbs and Brophy, 1984). In a similar vein, domestic responsi-
bilities may conflict with professional responsibilities, causing ‘role-strain’;
this can also happen when too many demands are made on an individual
or when people suddenly change their expectations (Langer and Michael,
1963). Newly-promoted nurses, or those who are elected to professional
committees or working parties, may be especially prone to such stress.

Effective ‘personnel management’ involves structuring a supportive,
facilitative environment. Organizational stress is a broad concept. Inade-
quate support services, poor staff development or continuing education
programmes, weak leadership or deficient communications, can all have
negative effects. The assumption that such stress is a necessary part of
the working environment needs to be seriously challenged.

Stress effects

These few examples emphasize a common set of stressors: the nurse’s
expectations related to her role as a ‘carer’ and her feelings about whether
or not they are realized; the technical demands of care delivery and their
effect on the nurse’s relationship with the patient; the various issues con-
cerning the organization of care, involving support from the wider health
environment. These issues are in no way exclusive to the hospital setting.
Health visitors, for example, have identified workload, difficult cases, and
feelings of inadequacy, isolation and guilt, as accounting for more than
one-half of the stresses felt by this group (West and Savage, 1988).

Nurse Managers, educationalists and researchers, are all potential stress
victims. The stressors may be different but with similar effects.

ON BECOMING A NURSE

The world of the student nurse is no less stressful. The demands of the
classroom and examination system pose similar problems for all students.
Transferring skills and knowledge to a clinical setting carries additional
problems. Educational research suggests that many students are unpre-
pared for the ‘reality shock’ encountered in the clinical environment
(Pugh, 1986). This may be one reason for nurses leaving the profession.
The stress felt by students may be related to the preparation given to help
them deal with the patient as a human being. The technical understanding
of specific procedures is useless without the ability to meet the psycho-
logical needs of the patient, especially where the patient is distressed.
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There is a need to temper idealistic notions of care with awareness of the
reality of the patient’s condition, or the services available to support him.
Educators need also to be aware of potential conflict between their teach-
ing of what should be done and the everyday clinical reality. Students
may be encouraged to adopt values which conflict with the behaviour they
are ‘allowed’ to show in the clinical setting (Rickard, 1981). Festinger’s
(1957) theory of cognitive dissonance is often used to interpret such con-
flicts. Where people experience conflict between specific cognitions, either
information, beliefs, values or attitudes, then a state of tension develops.
The person tries to balance all she knows about herself, her behaviour and
environment. Students who are given the ‘information’ that all patients
can be helped to recover and who then work with clinicians who suggest
that some patients cannot be helped will experience cognitive dissonance.
The nurse is torn between two widely differing viewpoints. As a result,
she is likely to switch off to the viewpoint which differs most from her own
views, or beliefs, in order to maintain her cognitive balance or consonance.
Students who become anxious or frustrated in this way may rationalize
their sense of failure of helplessness by becoming cynical. As nurses are
invited to embrace ‘holistic’ care, the question is asked how many are
prepared for such a demanding role. Some would say that merely pro-
posing such lofty ideals may lay the foundation for ‘burnout’ (Farabaugh,
1984).

Stress and ‘burnout’

The stressful environment stimulates a range of physical and emotional
problems. The job may cause the nurse to feel fatigued, at times anxious,
occasionally dissatisfied, ultimately sensing a loss of commitment. The
nurse may feel moody, or guilty, with lapses of concentration or forget-
fulness, at the same time being sensitive to minor physiological changes
(after Niehouse, 1981). Most nurses find that two days off, or a holiday,
restores their equilibrium. Where stress is maintained at a high level,
however, either through environmental demands or high personal expec-
tations, ‘burnout’ is likely. Fatigue becomes more chronic, the nurse feels
unfulfilled and unrecognized, expressing cynical views about a job which
is inherently ‘boring’. She may become detached, denying any disturbing
feelings, but appearing impatient, irritable or depressed to others. She
may be so forgetful as to appear disorientated and is likely to express a
variety of psychosomatic complaints. Although this process develops
steadily across time, burnout is often conveniently described in four
stages: (a) enthusiasm, often an unrealistic or fervent nature, is shown
early in her career; (b) stagnation develops as goals are not realized and
job satisfaction is impaired; (c) frustration, as she recognizes that changes
need to be made but she has not the power to effect them, leading to (d)
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withdrawal as she ‘opts out’ of responsibilities, or denies feelings, often
with accompanying depression or apathy. Although action can be taken at
any stage, prevention is better than cure. A task-centred approach to the
prevention of burnout is reflected in the organizational acronym T-A-S-C
which reflects many of the organizational factors noted above (Squires and
Livesley, 1984).

Tell employee standards and goals
Ask employee for suggestions

Set realistic objectives

Check progress and give feedback.

STRESS MANAGEMENT

Effective management of stress begins with its recognition (Bond, 1986).
Ideally, the nurse should try to be ‘self-aware’ in the broadest sense:
acknowledging, clarifying and bringing to full consciousness the thoughts,
feelings, beliefs and attitudes which are all part of the everyday experi-
ence. Practical stress management involves recognizing the causes and
effects of stress: increases in tension, loss of concentration, indecisiveness,
anxiety and worry. If the ‘trigger’ can be identified steps may be taken to
adjust the stressor at source. Where this is less clear, it may be necessary
to settle for learning new ways of coping with stress. There appear to be
four main implications of stress in nursing:

® Self management: Learn how to manage one’s-self more effectively, to
reduce the debilitating effects of stress where it is a necessary part of the
job. Acquiring skills in self-relaxation of meditation, practising yoga or
participating in a regular, controlled exercise programme, managing
free time, modifying diet, programming more rest, or generally reducing
the ‘pace’ of life outwith work by negotiating with family and friends, all
can have beneficial effects. Any form of easy ‘action’ -— swimming,
walking, relaxation exercises — will be more helpful than sitting in front
of the television. Selection of the appropriate tactic is important and
involves understanding the kind of stress experienced.

e Environmental modification: In collaboration with the managers, to be-
come more aware of the negative effects of the working environment.
Consideration needs to be given to the care needs of the patient popula-
tion, staffing resources, the organization of care, including shift-systems,
allocation of duties, support within and outwith the care team, in an
effort to identify actual or potential problem areas.

® Realistic goal-setting: A staff development, or personnel appraisal pro-
gramme can be used to evaluate the current relationship to the job.
What are the nurse’s attitudes towards nursing in general? What are the
expectations of the present post, patients and of the nurse herself as the
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‘carer’? This appraisal can serve as the basis for realistic goal-setting,
helping the nurse to become clearer as to the real potential for care in her
present setting.

e Counselling: The three measures above all require some form of
‘counselling’, even where the nurse is largely counselling herself.
Where stress is persistent or acute, more formal psychological support
may be indicated. This is best organized on an individual basis. Sharing
the problem in a group, under skilled leadership, may be the best way
to reach a solution where more general problems exist (Swaffield, 1988;
Trevelyan, 1988).

RULES FOR POSITIVE STRESS MANAGEMENT

1. Taking it easy There is a limit to how much the body can take. Make
sure that it is getting enough rest, even if it means turning down social
invitations. Programme gentle exercise and other forms of active relaxation
into free time. ‘Real breaks” must not be skimped; day off and holidays
must be used to get different kinds of stimulation. The body will be grate-
ful for these considerations.

2. Being good to one’s-self Take care over what is eaten. Experiment with
the diet; does cutting out specific foodstuffs make any difference? Is the
body’s coping potential lowered through too much caffeine, nicotine,
alcohol, etc.? Think about the kind of things that can be done to boost
flagging spirits.

3. Ducking for cover Sometimes withdrawal is the only solution when
stress is sustained or very acute. Is it really true that only the individual can
deal with a stressful situation? Is it necessary to be ‘available” at any time,
responding to all demands, baling out everyone in distress? Staying in the
firing line too long and the risk of getting shot.

4. Getting one’s-self together Much stress can be traced to bad organi-
zation. Is the daily work schedule planned? Are negotiations made and
colleagues and patients told what your plan is? Are difficult or dull tasks,
like paperwork or studying, tackled in short bursts rather than marathon
trials? If others are really asking too much, they must be told. Only then
can a realistic schedule be negotiated. Stressors must be discovered and
must be avoided as much as possible. There are no medals for gallantry in
the field of stress.

5. Laughing Not all stressful situations have their funny side, but some
do. Let others point out what a fool one is, if it cannot be seen by one’s-
self. Then laugh at one’s foibles and failings. It may be better than crying,
screaming or protesting. Outside of work, look for laughs; it is probably
the best therapy and certainly is the cheapest. Much stress comes from
taking one’s-self and others too seriously. The person who does not behave
like a fool (regularly) has not yet been born.



44 Professional stress

6. Sharing all of one’s-self Are friends and colleagues expected to help
solve problems and cope with bad experiences? If not, why not? Talk to
others. Find out that you are not alone. Find out that not only can they
help you but they may be grateful for your support and reassurance.
Friends and colleagues will value you more if you quit pretending that you
have no problems. A problem is only peculiar to you if you hide it from
everyone.

7. Do not step out of line Beware of the temptation to believe that you
can always influence other people, or take over some of their responsibili-
ties. Do you get angry when other people ‘won’t co-operate’, or ‘keep
making mistakes’? Are you tempted to make decisions for patients or
colleagues on the assumption that they ‘are not capable’? Do you try to ‘fill
in” or substitute for other people’s family or friends? Do not stop trying to
negotiate with, or even to influence, people. Do not forget that others, like
yourself, have the final say. All of us stand alone. We cannot be of real help
to others until we recognize this.

8. Aim If you never try, you can never win. But are you trying to attain
the impossible? Are you aiming to fail? Find out what you can do, and get
on with it. Forget about what you think you should be doing. If you need to
acquire new skills or knowledge, take some training. Avoid punishing
yourself because you cannot be all things to all men. Make the most of
what you are.

9. Thinking of a number and doubling it If time was not important, stress
would be greatly reduced. Everything takes time and often there is just not
enough of it. Getting the job done is the important thing, not how long it
takes. Run when problems are life-threatening. At all other times, walk.
Think about the time allowed to study for examinations, getting to know a
patient, working out a duty rota, or getting to work. Is this adequate or just
another added pressure? More time should be allowed than is necessary
then the excess time can be worried about. Why the need to hurry? It will
always be finished at the end.

10. Passing it on Being a professional means knowing what is expected
of one, and trying to honour one’s responsibilities. Care should be taken
not to give one’s-self responsibilities or to harbour unrealistic expectations.
Asking colleagues and patients what are their expectations of one can be
very enlightening. It may be found that they are happy to settle for a little,
delivered often. Beware of acting as if one is the only person who can solve
the patient’s problems.

ANTICIPATION AND REACTION

Most people wait until long after a crisis before seeking help. Vague fears
about being seen as a ‘complainer’ or ‘inadequate’ lead people to wage a
long struggle with their difficulty until forced to give up. By this stage, the
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problem looms large and the person feels quite hopeless. This is as true of
people who are patients as it is for those who are paid careers. Indeed,
nurses have a very bad record of helping one another and an even worse
record of owning up to fairly normal human failings. The idea that angels
can develop wing strain seems never to have occurred to some nurses.

The effect of stress on individuals has been experienced by most of us,
more often than we might care to admit. It leads to smoking, eating and
drinking more, promoting impulsive, often anti-social behaviour, some-
times causing all manner of aches and pains, the physical sensation of
anxiety and agitation, often accompanied by feelings of lethargy, bore-
dom, distractability or apathy. Chronic stress can disrupt family life and
other relationships, can contribute to hypertension, heart disease, ulcers
and general debility, and various forms of psychological disorder which,
in severe cases, can end in suicide. Such recognition of the effects of stress
is realistic rather than alarmist. Individual nurses who are concerned to
develop their careers cannot afford to ignore stress, which will be part of
their professional reality. It leads to inefficient and ineffective service
delivery and often seriously damages the health and well-being of patients
(Health Education Authority, 1988).

CONCLUSION

Some of the references cited in this chapter show that whole texts can be
devoted to the causes of stress in human services, far less their resolution.
Many issues highlighted here are reflected in Chapter 20. The development
of one’s personal capacity to deal with stress can be helped by the social
milieu of colleagues and other advisers who offer support. There is much,
however, that can be done personally. Ideally, nurses need to anticipate
stress in their professional lives, preparing to deal with it realistically,
through the best means at their disposal. Stress cannot be managed, how-
ever, merely by gritting one’s teeth. More thought needs to be given to how
we might cope with stress. Stress often has to reach chronic levels before
any ‘reaction’ is taken.

Nurses might do well to model themselves on professional athletes, who
treat their bodies and their minds as the vital ‘tools’ of their trade. Athletes
who injure themselves through heroic foolishness, or who function way
below par due to inadequate or excessive training, command little sym-
pathy: ‘they should know better’. The psychological and physical health
of the nurse is vital to the practice of her profession. We need to encourage
awareness of the ‘pathological’ nature of many aspects of our working
environment, and of the potential for self-damage within each of us. We
need to help one another to find alternative ways of coping with stress and,
through sharing, of unloading some of the burden we carry. Above all, we
need to treat ourselves with the highest respect.
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The hypothetical stress model, which opened this chapter, suggested
that stress was highest when the ability to respond to situations, or even
belief in that ability, was lowest. The resolution of such stress is, in prin-
ciple, simple: reduce the gap to more reasonable proportions. Given that
stress within nursing is ‘occupational’, the problem becomes one of pro-
fessional development. Greater knowledge and skill will reduce the gap
between their personal ‘resources’ and ‘demands’. Professional stress is
a clear index of the need for professional development. If nurses ‘suffer’
distress, the quality of care will, ultimately, suffer.
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Chapter 5

Legal issues relating to nursing
JOHN TINGLE

There are legal implications attached to every nursing activity from the
making a cup of tea for the patient, to the application of plaster-of-Paris.
Today’s nurse practices in a much more legalistic working environment
than previously. A number of factors are attributable for this including;

1. A new ‘patient consumerism’ is evident;

2. Patients are more aware of their rights and appear less deferential;

3. Record court damages of over £1 million for medical negligence injuries
have been awarded bringing intense publicity to medical negligence
issues;

4. The number of successful medical negligence claims against doctors
has risen. Subsequently doctors” subscriptions to their defence societies
showed in 1988 an 87% increase;

5. Chronic understaffing.

All these factors point to an increasingly litigious health care working
environment. The nurse must therefore, as a matter of practical necessity,
become aware of the law, the system which has the final say when things
go wrong. Lawyers and legislators work from an old established legal pre-
sumption, ignorance of the law is no defence. We are all presumed to
know the law and cannot say we do not, should legal action result.

Concepts such as ‘extended role’, ‘primary nursing’, ‘nursing practit-
ioners” and ‘patient advocacy’ are currently extending the frontiers of
nursing. Nurses are having to take on more responsibilities and many
forget that this leads to increased legal accountability.

This chapter discusses, primarily, how aspects of English civil law affect
the nurse in her everyday working relationships with patients and doctors.
The following chapter discusses the nurse’s legal relationship with her
employer. The law applied in this chapter is the law of England and Wales
(termed ‘English Law’) though many of the principles discussed will have
application throughout the United Kingdom and in other countries.
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THE NATURE OF ENGLISH LAW

The English legal system is adversarial in nature which means that a court
trial takes the form of a contest between opposing sides. In civil law, the
bringer of the action, the plaintiff must prove his case on the balance of
probabilities to the satisfaction of the court, while in criminal law the
prosecution must prove the case beyond any reasonable doubt to the jury’s
satisfaction.

English law has a tangibility, reports of important judicial decisions are
commercially published. English law falls into two basic types: Common
law and Statute law. The common law is the law made by the judges when
they decide cases. Statute law, also known as legislation is that which has
been made by parliament. These two sources of law form the bulk of
English law.

THE LAW AS IT AFFECTS THE NURSE

A crime can be defined as an offence against society, individuals or the
state. The person found guilty of the crime is liable to be punished. The
criminal law can be breached where a nurse assaults a patient or where
there is theft of hospital property or the commission of drug offences.
Civil law has the main practical affect to the nurse, in particular the law
of torts. A tort can be defined as a civil wrong. An action is brought by a
Plaintiff against a Defendant in the County Court or High Court. The main
torts which can affect the nurse are Negligence, Trespass and Defamation.
The Law of Contract is also of increasing affect in private medicine.
There are criminal and civil court structures in England.

NURSING NEGLIGENCE: AN INTRODUCTION

The following is a case study which will highlight certain nursing, legal
issues in negligence. Staff Nurse Jones has only recently qualified. She is
placed in charge of a surgical ward with a third-year student nurse. It is
a busy ward, consultant Smith asks Nurse Jones to take a sample of some
blood from patient (A). Nurse Jones does not feel competent to practice
venepuncture yet, and understands that this is ‘extended role’. She is
going to go on a course in a few weeks time. She informs the consultant of
her misgivings but he insists strongly that she get on with her job. Reluc-
tantly, Nurse Jones proceeds and causes patient (A) severe bruising to the
arm when she attempts to take the blood. On discharge, patient (A)
complains to the hospital authorities about Nurse Jones’ conduct.

This problem raises a number of very important current issues of nursing
concern. Nurse Jones has been placed in a very difficult position by the
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consultant, a position which is by no means uncommon. The nurse’s right
to object to the carrying out of tasks which are commonly termed in
nursing literature ‘extended role’ is raised, as is the precise standard of
care to be expected.

If the case proceeded to court, the key issue would be the precise stan-
dard of care to be expected from Nurse Jones. The consultant’s conduct
and her manager’s conduct would also be analysed. The tort of negligence
is the area of law which would be considered by the lawyers and the judge
should the matter ever proceed to court.

THE TORT OF NEGLIGENCE

This tort received its modern formulation in the case in Donoghue v. Steven-
son (1932) Appeal Cases p. 562. The plaintiff drank some ginger beer which
had been bought for her by a friend in a cafe. The plaintiff alleged that the
bottle contained the decomposed remains of a snail and, as a result, suf-
fered gastro-enteritis. The House of Lords ruled in favour of the plaintiff
on the preliminary point of whether the facts disclosed a duty of care
between the parties. The case was then remitted for trial, though was
never finally decided on. One of the parties to the action died and the
action lapsed. The case establishes two important principles.

First, product liability, that a manufacturer of products, which are sold in
such a form that they are likely to reach the ultimate consumer in the form
in which they left the manufacturer with no possibility of intermediate
inspection, owes a duty to the consumer to take reasonable care to prevent
injury. Second, a broader principle was established, which basically can be
said to be that a general duty of care is owed towards anyone who is
foreseeable, as likely to be injured by carelessness. There are three
elements which must be satisfied before the tort can be established.

1. A duty of care must be owed;
2. The duty of care must be broken;
3. The breach of duty must have caused the damage.

The burden of proving these matters lies on the plaintiff.

Duty: element one

In a nursing context element (1) is easily satisfied. Nurses clearly owe a
duty of care towards their patients. Harm is clearly foreseeable. Elements
(2) and (3) are more difficult to establish, the breach of the duty of care, and
that the breach caused the damage.
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Breach: element two

In regard to the problem outlined above involving Staff Nurse Jones, how
would the courts assess element (2), the breach of the duty of care? In
order to determine this the court would have to assess the standard of care
expected by law and whether Staff Nurse Jones fell below this standard.

Past court cases function to provide illustrations of judicial attitude to
this type of problem. Statute law is largely silent on the point. The leading
case on the standard of care to be expected from doctors is the case of
Bolam v. Friern Hospital Management Committee (1957) Vol. 1, Weekly Law
Reports.

In this case the plaintiff (Mr Bolam) was mentally ill, and was advised
by a consultant attached to the defendant’s hospital to undergo electro-
convulsive therapy. The plaintiff sustained fractures during the treatment.
No relaxant drugs or manual control (apart from the support of the lower
jaw) were used. A male nurse stood on each side of the couch throughout
the treatment. Medical opinion was divided on the desirability of using
relaxant drugs/manual control and differing views were maintained on
whether a patient should be warned about the risk of fracture. Mr Bolam
alleged that the failure to warn him of the risk was negligent. The court did
not agree, the doctor’s conduct accorded with normal medical practice.
McNair J. stated in the case the following on the doctor’s duty of care:
‘A doctor is not guilty of negligence if he has acted in accordance with a
practice accepted as proper by a responsible body of medical men skilled
in that particular art. ..putting it the other way round, a doctor is not
negligent if he is acting in accordance with such a practice, merely because
there is a body of opinion that takes a contrary view. At the same time that
does not mean a medical man can obstinately and pig-headedly carry on
with some old technique if it has been proved to be contrary to what is
really substantially the whole of informed medical opinion. Otherwise you
might get men saying ““I don’t believe in antiseptics. I am going to continue
to do my surgery in the way it was done in the eighteenth century”. That
clearly would be wrong’ (p. 122).

An objective issue is being determined, whether the defendant fell be-
low generally accepted standards of conduct. The law requires the nurse to
act reasonably, with the ordinary skill of an ordinary nurse in the relevant
speciality. If Nurse Jones was taken to court, expert evidence would be
called by patient (A) to determine the reasonable standard of nursing care
to be expected in the circumstances. Similarly, expert evidence would be
brought by Nurse Jones. The judge would then have to decide, from the
evidence, the reasonable standard of nursing care and whether in fact
Nurse Jones fell below that judicially constructed standard of care. If the
judge decides that Nurse Jones’s conduct had fallen below reasonably ac-
cepted standards she will be found to be negligent. The Bolam case will be
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cited in court, and will be the main judicial authority relied on by the
judge.

Nurses can be negligent through lapses or omissions in their patient
care. Nurse managers could equally be negligent if they allow inexperi-
enced staff to occupy key posts in units and perform functions which are
beyond their competence or experience. Unsafe systems of work estab-
lished by hospital authorities which result in injury to staff or patient
can result in negligence actions. Negligence can also result through non-
communication of information to colleagues about patients’ conditions.
Nursing process records may not be filled in correctly/sufficiently and a
patient’s condition may not be fully appreciated. Vousden’s (1987) inter-
view with the Health Service Commissioner Anthony Barrowclough re-
vealed the following case:

But one recent case involving nurses suggests a worrying possibility. It
concerned an elderly patient who died avoidably, and one of the com-
missioner’s main criticisms was about the use (or non-use) of the nursing
process. The section of the nursing process forms concerning an elderly
woman'’s mobility had not been completed. She was therefore not pro-
vided with walking aids or cotsides and subsequently fell three times,
sustaining injuries that led to her death (p. 17).

Overwork can also result in negligence, McCormack v. Redpath Brown &
Co. (1961) The Times, March 24. Paull J. held that a failure on the part of a
hospital to discover a depressed fracture of the skull and penetration of the
bone into the brain tissue was negligent. An overworked casualty doctor
assumed, without sufficient grounds, that this was just another of the
common cut head cases.

In Williams v. Gwent Area Health Authority June 16, 1982, Current Law
Yearbook, 2551, (1983), Stephen Brown J. found that a method of lifting
patients approved by the hospital was unsafe and negligent, involving
extra strain upon the spine. The plaintiff was an Enrolled Nurse and she
sustained a back injury when a patient made a sudden movement whilst
being moved from bed to a geriatric chair. The method of lifting involved
two nurses getting the patient to the side of the bed and then, one on either
side, putting an arm under the patient’s armpit, with their freehand resting
on the bed. The patient was then lifted and turned and placed in the chair
at the foot of the bed. The defendants were held 100% responsible for an
unsafe system of work. Documents, including statistics which set out the
number of reported lifting accidents at the hospital in the area health
authority and nationally, showed that there was foreseeable risk of injury
to nurses in handling patients.
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Negligence through not keeping up to date

Nurses are under a professional duty to keep informed of changes/devel-
opments in nursing. The United Kingdom Central Council for Nursing,
Midwifery and Health Visiting (1984) Code of Professional Conduct
provides in Clause 3 that nurses should: ‘Take every reasonable opportu-
nity to maintain and improve professional knowledge and competence.’

The case of Crawford v. Board of Governors of Charing Cross Hospital (1953)
The Times, 8th December, 1953 is authority for the proposition that nurses
are under a legal duty to keep up to date. The plaintiff Robert Crawford
was admitted to the defendant’s hospital for an operation to remove his
bladder. In theatre, the plaintiff’'s arm was placed in an extended position
at an angle of 90 degrees so that a transfusion could be given. After the
operation the plaintiff suffered from brachial palsy in his left arm. Statistics
at the time showed that in only approximately one-third of one per cent of
such operations did brachial palsy result, and then not permanently. The
plaintiff claimed that the anaesthetist Dr Raymond John Clausen had been
negligent. The Court found that the defendant had not been negligent and
the plaintiff lost his case. The only evidence of negligence was Dr Clausen’s
failure to read an article which appeared in the Lancet in January 1950 six
months prior to the operation. The article warned of brachial palsy if the
arm was kept in such an extended position. Denning L.]. stated: ‘Mishaps
often happen without negligence on the part of anybody; the plaintiff here
went into the hospital for an operation to save his life, and it has been
proved that the hospital exercised all reasonable care. As to the article in
the Lancet, . . .it would be putting much too high a burden on a medical
man to say that he must read every article in the medical press’. Failure to
read one article it was said was not negligence, but disregard of a number
of warnings could well be.

This is a common sense decision. An article may appear the following
week advocating converse measures. The difficulty in applying Crawford
is to determine when knowledge becomes well known and established. A
nurse cannot be reasonably expected to keep up with all the new advances
and changes, but she must be seen to make some attempt. Her employers
should also assist through the provision of post registration education. A
health authority which provides little in the way of post registration educa-
tional provision is courting disaster and could well be viewed negligent.

Causation: element three

The plaintiff must show that the carelessness of the defendants was the
cause of his injury. There must be a causal connection between the act
complained of and the injury suffered. The case of Barnett v. Kensington
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Hospital Management Committee (1969) 1 Queens Bench Reports p. 428 illu-
strates the point.

In this case, a patient presented himself at a casualty department com-
plaining of vomiting. The doctor did not come down to casualty to examine
the patient; he was referred to his own doctor and sent away. The patient
was in fact suffering from arsenical poisoning and died five hours later.
His widow failed to recover any compensation despite the apparent negli-
gence. The evidence was such that diagnostic tests could not have been
completed in time and he would have died anyway. There was no link
between the breach of duty and the resultant damage. The second and
third elements of the tort of negligence, as discussed earlier in the chapter,
were not satisfied. Causation was also an issue in the Wilsher litigation to
be discussed later.

THE PRINCIPLE OF VICARIOUS LIABILITY

This principle operates in the law of tort to make the employer jointly liable
with the employee for any torts committed by the employee. Normally, the
plaintiff sues the employer and any damages are paid by the employer
regardless of whether the employer was actually at fault. The employer
‘stands in’ for the employee and assumes responsibility. The injured
plaintiff could still sue the nurse directly. Employers who have been sued
successfully can lawfully seek an indemnity from their negligent employee
to reimburse them for the damages that they have paid out. This employer’s
right, to the author’s knowledge, has not been used against a negligent
nurse by a health authority in England and Wales. Trade union member-
ship will normally include insurance cover against such an eventuality.

RES IPSA LOQUITUR (THE FACTS SPEAK FOR THEMSELVES)

It has been stated that in English law the burden of proving fault lies on the
plaintiff, the person seeking damages. In medical litigation this can prove
a daunting task. The plaintiff must isolate, probably from a number of
biological mechanisms, the cause of his injury to the judge’s satisfaction.
The principle of res ipsa loquitur can aid the plaintiff. Where it applies, the
defendant must in effect disprove his presumed negligence. If a pair of
forceps are left in a patient, or if a doctor cuts off the wrong leg, res ipsa
loquitur would apply. Dixon (1984) quotes an interesting medical negli-
gence case: “An enquiry has begun at a hospital in Vienna into how a man,
suffering from a broken leg, was mistakenly given a heart pacemaker’

(p. 52).
Res ipsa loquitur would certainly apply in that situation.
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THE STUDENT NURSE AND THE TORT OF NEGLIGENCE

Nurse training involves the active participation of the student on wards.
Student nurses will give injections, administer drugs, all hopefully under
supervision. An important legal issue which is unresolved is the legal
standard of care to be expected from the student. Do we say the student
only has to function as the reasonable student, or do we expect a higher
standard of care, particularly where students are occupying key posts in
units because of staff shortages. Is there a legal discount for inexperience?

This issue was considered recently in the context of a junior house officer
in the case of Wilsher v. Essex Area Health Authority (1986) 3 ALL England Law
Reports p. 801.

In this case, Martin Wilsher, the plaintiff, was born nearly three months
premature suffering from various illnesses, including oxygen deficiency.
His prospects of survival were considered to be poor. Martin was placed in
a special care baby unit. A junior and inexperienced doctor monitoring the
oxygen in the plaintiff's bloodstream wrongly inserted a catheter. He mis-
takenly placed it into a vein rather than an artery. This resulted in venous,
rather than arterial blood being monitored and the plaintiff being given
excess oxygen. The junior doctor asked the registrar to check the insertion.
The registrar failed to notice the error and replaced the catheter the same
way himself some hours later, repeating the junior doctor’s error. The
plaintiff had been supersaturated with oxygen and, it was alleged, that the
excess oxygen in his bloodstream had caused an incurable condition of the
retina resulting in near blindness.

The Court of Appeal found the registrar negligent and the health auth-
ority were held vicariously liable for his negligence. The junior doctor,
however, was not found negligent because he had asked the senior doctor
to check the work he had done and had therefore discharged his duty. The
court decided a number of issues in this case and the judgments are not
free from ambiguity. Mustill L. ] gave the leading judgment in the case and
stated:

To my mind, it would be a false step to subordinate the legitimate
expectation of the patient that he will receive from each person con-
cerned with his care a degree of skill appropriate to the task which he
undertakes to an understandable wish to minimize the psychological
and financial pressures on hard-pressed young doctors. . .In a case such
as the present, the standard is not just that of the averagely competent
and well-informed junior houseman (or whatever the position of the
doctor) but of such a person who fills a post in a unit offering a highly specialized
service (p. 813) (my emphasis).

The duty of care can be seen to be linked to the post a person occupies
and not to themselves subjectively. In asking the question ‘what standard
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of care does a student nurse owe’? The answer will be dependant on what
she is in fact doing. If a negligent mistake is made when the staff nurse is
actually supervising the task, the student would probably be judged from
the standpoint of the reasonable student. Responsibility for the incident
would then fall to the supervisor. If the student nurse asks for confirma-
tion, checking of her work, then under the authority of Wilsher this would
protect her from legal liability. The situation appears to change where the
student is put in a key post normally occupied by experienced persons
because of staff shortages. Here the law would expect her to perform as a
normal post holder would. There would be no discount for inexperience in
this situation. On a wide interpretation of Wilsher, a student nurse who
has placed in, or accepted, temporary charge of an Intensive Therapy
Unit/High Dependency Unit would, for the purposes of establishing
negligence and breach of duty of care, be judged from the standpoint of an
experienced unit staff nurse. She will be presumed to have the relevant
experience. Clearly she will not have such relevant experience, and
negligence will have been established.

This case also has implications for the deployment of pool or bank
nurses. If the nurse is sent to occupy a key post in a unit, and she has not
got the relevant experience, and negligence results she will be probably be
judged from the standpoint, not as the reasonable bank/pool nurse but
as an experienced ITU/HDU staff nurse. She cannot claim inexperience as
a defence. In law, just as the learner driver owes the same standard of care
as that of a qualified driver, the student nurse, in my example, owes the
same standard of care as the qualified nurse. Martin succeeded in the
Court of Appeal but the health authority appealed to the House of Lords
where the case was eventually sent back for trial on the issue, not of
negligence which had been established but on causation. That is, whether
or not the negligence actually caused Martin’s condition. The House of
Lords did not consider the question of the junior doctor’s standard of care.
See further Tingle (1987a,b; 1988a).

THE EXTENDED ROLE OF THE NURSE AND NEGLIGENCE

Nurses often find that, when they commence their employment, they are
expected to undertake a number of duties which are outside the generally
accepted and current scope of nursing practice and have not been included
in basic training. These duties termed ‘Extended Role’ have been probably
carried out for a number of years as custom and practice. A typical health
authority may maintain the following as extended role duties:

Venepuncture (collection only); Application of plaster-of-Paris; Assisting
Consultant Radiologist in arteriography or similar techniques; Suturing
of minor and superficial wounds (excluding facial); Suturing of perineal
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tears and episiotomies; Electrocardiograms; Administration of Entonox
Analgesia; Lacrimal Duct washouts; Ear Syringing; Addition of Prescribed
drugs to i.v. containers; Emergency Defibrillation.

A nurse may also be bound by her contract of employment to perform
certain extended role duties. The staff nurse who joins a dialysis unit may
find it a condition of her employment that she performs haemodialysis.

The difficulty in this area is the lack of a common definition of the term
‘extended role’. Health authorities do not appear to share a uniform view
of what nursing duties qualify as extended role. There appears to be no
commonality of definition. A nurse may be allowed to practice an extended
role activity in one health authority and, on changing jobs, find that she
cannot now perform the extended role. There is certainly no national ex-
tended role policy. Some health authorities do not maintain written ex-
tended role policies, which adds confusion to the issue. The Royal College
of Nursing (1978) define extended role as ‘tasks outside the routine scope
of nursing  (p. 17). The Department of Health and Social Security (1977)
state on extended role: ‘The role of the nurse is continually developing as
changes in practice and training add new functions to her normal range of
duties. Over and above this, however, the clinical nursing role in relation
to that of the doctor may be extended in two ways viz. by delegation by the
doctor and in response to emergency’.

Extended role here is referenced as being duties outside the normal
nursing range. This is a wide definition. A key point made in the circular is
that the nurse agrees to undertake the extended role. Nurse Jones in the
hypothetical problem posed earlier (p. 49) can refuse to carry out the
doctor’s instructions. If it was an emergency situation, then depending on
the nature of the emergency, the position would change and the nurse
would have to respond to the doctor’s directions. Clause 4 of the United
Kingdom Centre Council for Nursing Midwifery and Health Visiting (1984)
Code of Professional Conduct is clear on this point. Each registered nurse
...shall: “Acknowledge any limitations of competence and refuse in such
cases to accept delegated functions wthout first having received instruction
in regard to those functions and having been assessed as competent.”

Nurses have a legal and professional duty to refuse to accept delegated
functions which they feel they are not competent to perform.

Health authorities should ensure, as a matter of practical necessity, that
extended role policies are formulated, written and communicated to staff.
Nurses should also receive instruction in the extended role and the doctor
initially testing the nurse should confirm in writing that the nurse has
satisfactorily completed the task and is competent to perform it, and that a
certificate of competency be issued and a copy kept by the nurse. A nurse
who carries out extended role duties is deemed by the law to be competent
to carry them out. As Kloss (1988) states, ‘If a nurse takes on a doctor’s role
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she will be judged by the standards of the reasonable doctor’. (p. 43).
For extended role in the context of the theatre nurse see Tingle (1988b).
Anissue allied to that of extended role is that of nurses being encouraged

to become ‘patient advocates’ and perhaps correcting, elaborating on, a

doctor’s statement of the risks of a proposed operation to a patient.

THE NURSE AS PATIENT ADVOCATE : LEGAL IMPLICATIONS

A policy of patient advocacy is fraught with legal implications which are
not necessarily apparent to the advocates of such a policy (Tingle (1988c)
and United Kingdom Central Council for Nursing, Midwifery and Health
Visiting (1989) Advisory Document, Exercising Accountability). The issue
has been neatly articulated by Wells (1986) in discussing the nurse’s role
and the patient’s informed consent to treatment, a key aspect of the nurse
patient advocacy role:

In some cases, lack of informed consent begins on the day of diagnosis
when health professionals choose not to be honest. With cancer, the
tumor becomes a wart, a mole, a polyp, or any combination of the three.
Thus begins a catalogue of deceit, lies and half truths, which may con-
tinue until the patient dies, or someone unwittingly tells him the truth.
Nurses have a responsibility to protect the rights of those who are un-
able, for whatever reason, to look after their own interests.

Conversley, Melia (1986) takes this area of patient advocacy to be dan-
gerous territory for the nurse:

The profession is perhaps in need of a rethink of the whole business of
informed consent, and the part which nursing proposes to play in it. In
an increasingly litigious society should we not perhaps be wary of get-
ting involved in areas of practice which are clearly the responsibility of
doctors? Consent to medical treatment is not an area in which nurses can
ever truly be held responsible. It would perhaps be not only prudent but
also morally sound to recognize this fact and leave doctor’s business to
doctors’ (p. 27).

These are two useful views which convey competing perspectives in this
debate. The legal perspective to the debate is the real possibility of a nurse
being sued for giving negligent information to a patient about the pro-
posed risks of a course of treatment. Presently, it is the doctor’s duty to
obtain patient consent to treatment and it is the doctor who can be sued if
that consent has not been properly obtained. The nursing role is one of
giving factual explanations and reassurance. Patients have sued doctors
in negligence, in recent cases, for failing to give sufficient information
about proposed courses of treatment, failing to warn about material risks
which subsequently become manifest.
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Health authorities may take the view that a nurse, who adopts a doctor’s
role and gives a patient detailed information about risks and effects of a
proposed course of medical treatment, is not acting within the course of
her employment. They can then maintain that they are not vicariously liable
for her actions, if she is subsequently sued by the patient for negligence.

The picture is not complete without a few words of how patients who
have established negligence are compensated for the things that have gone
wrong. The assessment of damages system is by no means a scientific or
exact process. It is a very difficult task for a judge to quantify in monetary
terms the value of a lost limb, sense and faculty.

THE PRINCIPLE OF FULL COMPENSATION

Our courts operate from the premise of awarding full compensation to the
victim for his injuries. Compensation is based on the plaintiff’s individual
personal circumstances. Lord Scarman in Lim v. Camden and Islington Area
Health Authority (1980) Appeal Cases p. 174 summarized the courts’ philos-
ophy to personal injury compensation awards:

The award is final; it is not susceptible to review as the future unfolds,
substituting fact for estimate. Knowledge of the future being denied
mankind, so much of the award as is attributed to future loss and
suffering — in many cases the major part of the award — will almost
surely be wrong. There is really only one certainty: the future will pro-
vide the award to be either too high or too low (p. 183).

Courts have regard to past cases when they assess the plaintiff’s non-
financial loss, working within certain parameters or brackets. A tariff sys-
tem operates in an attempt to maintain some consistency of approach.

The system of personal injury compensation in English law has been
criticized in recent years. It has been argued that the system is expensive
and slow.

A number of reforms have been suggested. The British Medical Associa-
tion have advocated on a number of occasions the creation of a no fault
based compensation system for medical accidents. Under such a scheme
the plaintiff would not have to prove fault in an adversarial setting. Such
schemes operate in New Zealand and Sweden. The schemes have advant-
ages and disadvantages. Causation may still be an issue and an effective
mechanism of medical accountability may be lost in the much more inquisi-
torial setting of a no fault based system. Doctors would not be subject to
court appearances and to this extent the deterrent feature of our present
fault based system would be lost. The publicity given to medical negligence
cases also provides an educative function to the medical and nursing pro-
fessions. Reforms are being made to English personal injury litigation pro-
cedure. It is now much easier for the patient’s advisers to obtain medical
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reports and evidence. If suitably reformed, our present system can better
serve the public interest. The short-term reform options proposed by Ham
et al. (1988) would provide the necessary refinements to effect a more just
compensation system. Their proposals, amongst others’ involve:

...developing a system to enable health authorities to pool their risks
in order to cope with a larger number of successful claims. . .develop-
ing arrangements for medical audit by requiring doctors to demonstrate
that they routinely review the quality of their work and by introduc-
ing procedures for the reporting of surgical and other incidents on a
confidential basis. . .extending and simplifying disciplinary procedures
against doctors.

This chapter has hopefully introduced some of the main nursing, legal
issues.

Other nursing, legal issues exist, for example defamation and trespass.
The nurse who writes malicious untruths about patients or colleagues in a
reference or confidential report could be liable under this tort. Trespass in
the form of false imprisonment may occur where a nurse locks an elderly
patient who has been wandering around the hospital in a room for his own
safety, and the elderly patient is not mentally ill. Other ‘grey’ legal areas
here are the use of mechanical or other restraints which can be used for
nursing convenience on a care of the elderly ward, e.g. chairs with fixed
trays, cot sides, etc.

The important point is that nurses become, as a matter of practical neces-
sity, aware of the legal issues which affect them in their work. Further,
they should have regard to ethical, moral issues which can be seen to
underpin the law. Ethical concepts such as accountability, responsibility,
autonomy, justice are key terms which nurses should be encouraged to
discuss. The development of ethical legal perspectives functions to con-
centrate the mind on safe practices and benefits both the nurse and the
patient. "

Nurses throughout their careers will inevitably encounter the law. An
understanding and an appreciation of law in the early stages of their
careers will also be beneficial in that potential legal problems can be per-
ceived and expensive litigation avoided. A study of law can also develop
confidence and thus enhances nursing status and personal and profes-
sional autonomy.
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Chapter 6

Employment law and
professional discipline

JOHN HODGSON

GENERAL EMPLOYMENT LAW

The contract of employment

This is only a brief introduction; for more information see Selwyn (1988).
Employment is based on contract or agreement, although many rights and
obligations arise from statute such as maternity pay, others from collective
bargaining such as the Whitley Agreement, others are imposed by the
employer such as the salary scales of the Review Body. A contract of em-
ployment needs no formalities, and can be oral, written or both. New
employees are entitled within 13 weeks to a written statement of their
principal terms and conditions. This often incorporates other documents
(for instance, a pay scale) by reference.

Obligations of the parties

Both parties must honour their express obligations; there are also implied
obligations. Employers must treat employees with reasonable courtesy and
consideration, and have reasonable regard to their personal circumstances.
Employees must operate professionally, flexibly and reasonably in further-
ing the employer’s operations.

TERMINATION OF EMPLOYMENT

Contract law

Employment results from an agreement and can be terminated by the
parties. It can be for a fixed period. If it is indefinite it can be ended by
giving suitable notice. In either case it can end earlier by mutual agree-
ment. A party aggrieved at the termination of the contract has no redress,
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because there has been no breach of contract and therefore nothing for the
courts to remedy. The main problems are:

e Disputes over length of notice where there is no express agreement. The
court must fix a reasonable period of notice by reference to general
practice.

e Unilateral premature termination. This is a breach of contract, and the
guilty party is liable in damages. Employers can rarely prove any actual
loss when an employee leaves without notice. Employees can claim the
financial loss directly resulting from the premature termination (which
means loss of earnings for the lost notice period). This is a claim for
wrongful dismissal. The court cannot order reinstatement or give com-
pensation for wider categories of loss (for instance reputation or profes-
sional development). A premature dismissal is not wrongful if it is a
response to gross misconduct, which takes many forms, including dis-
honesty, serious insubordination, sexual impropriety on duty, violence,
misuse of drugs or gross negligence in relation to a patient.

Statutory notice

There are now statutory minimum periods of notice, although the contract
may specify a longer notice period. Employees must give one week’s notice
after four weeks’” employment, while employers must give one week’s
notice during the first two years of employment, and thereafter one week’s
notice for each full year of employment up to a maximum of 12. Employers
can still dismiss summarily for gross misconduct.

Continuity of employment

The rules above apply to all employees, irrespective of their length of
service. Many statutory rights described later depend on the employee
having completed a period of continuous employment either with one
employer, or with a series of associated employers.

¢ Continuous employment means working under a contract of employ-
ment normally requiring work for 16 hours per week or more, although
employees who work for five years under a contract normally requiring
eight hours or more of work per week will be treated retrospectively as
having been continuously employed throughout. Sickness, holidays
and strikes do not break continuity.

® Associated employers. Two or more employers in the same group of
companies, or controlled by the same person are treated as one em-
ployer. This does not apply to the constituent parts of the National
Health Service, although it does apply to local authorities.
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Redundancy

Redundancy is the dismissal of an employee whose services are no longer
required. NHS redundancy arrangements are covered by the Whitley
Agreement which excludes the general statutory scheme described below.

e An employee is redundant for statutory purposes only when dismissed
because the employer is ceasing to carry on business, or his need for
employees of that type is ceasing or diminishing; the situation may
affect either the whole of the business or the place where the employee
is employed. The closure of a private hospital, or a change in the ser-
vices offered requiring different skills from the nursing staff might
produce a redundancy situation.

e Compensation is by way of a statutory redundancy payment calculated
by reference to a week’s pay, open to those aged 20 to 65 (men) and 60
(women) with a minimum qualifying period of two years’ continuous
service and for a maximum of 20 years” service.

e A week’s pay is based on normal salary, averaged if necessary, with a
statutory upper limit.

® There is no redundancy if there is other work available within the em-
ployee’s job description, or suitable alternative work is offered and
unreasonably rejected.

Unfair dismissal

Employees now have, in unfair dismissal, an effective statutory remedy
against improper dismissals. A dismissal may be both unfair and wrongful,
but there is no necessary connection; an unfair dismissal where proper
notice was given will not be wrongful. Cases of unfair dismissal are heard
by Industrial Tribunals. The concepts of fairness and unfairness have to be
applied in accordance with the words of the statute, and not with general
notions of right and wrong.

Entitlement to claim unfair dismissal

e The employee must normally have two years’ continuous service at the
effective date of termination of the employment.

e The employee must not have passed the normal retiring age for the
employment. The contract of employment may specify a normal retir-
ing age; if not any usual practice is followed. Failing that, the age limit
will be 65.

e An employee under a fixed term contract for more than a year can
formally abandon the right to claim unfair dismissal on non-renewal of
the contract.
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Dismissal

Three situations count as dismissal. The first is where the employer ter-
minates the employment, with or without notice (a dismissal in everyday
language). Whenever the employee is allegedly in breach of contract it
is the employer who terminates the contract. An employee who simply
absents herself from work will normally be dismissed as and when the
employer indicates that the employment is ended. The second is where a
fixed term contract expires and is not renewed (unless the employee has
waived her rights). The third and most complicated is the situation known
as ‘constructive dismissal.” This occurs where the employee terminates
the contract and could have terminated it without notice as a result of the
employer’s conduct, in the sense that he has seriously breached the con-
tract of employment, for example by forcing the employee to undertake
non-contractual duties, or breach of the duty of respect (managerial in-
action in the face of sexual harassment has been held to constitute con-
structive dismissal). The employee must prove she was dismissed, if this is
in dispute. Ordinarily, an employee who has resigned will not be entitled
to claim unfair dismissal. Constructive dismissal is an exception to this
rule. An employee who, on being told ‘Resign or be sacked’ decides to
resign may prove that this amounts to a dismissal because of duress, but a
resignation to forestall disciplinary proceedings which might lead to dis-
missal will usually be taken at face value.

The reason for the dismissal

Once dismissal is established, the employer most show the reason for
dismissal. A dismissal is automatically unfair unless it is for one of the
statutory reasons:

® Capability and qualifications. There is no protection during the first two
years of employment, so problems of competence arising during a proba-
tionary period can be resolved without giving rise to a claim.

® Basic incapacity; or inability to do the assigned job. For dismissal to be fair
it must be shown that appropriate training and support have been given
and the employee has been advised that performance is inadequate.

® Decline in performance. This may be due to a change in attitude or isolated
episodes of negligence meriting warnings. If the negligence is life-
threatening, a single instance may justify dismissal because of the con-
sequences of a repetition. A single negligent heavy landing of an airliner
justified dismissal of the pilot, and similar reasoning could apply to a
nurse in connection with life support systems.

® The employer need only show that he genuinely and reasonably believed
the employee to be incompetent or negligent; not that she actually was.
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Long-term ill-health; a sick employee cannot do the job. A balance has to
be struck between the interests of employer and employee. The ex-
pected duration of the illness, the prospects of full recovery and the
length of employment are all relevant factors. The nature of the work is
also important. The absence of one employee in a group with similar
qualifications and experience may not cause any real disruption to the
system, and can be tolerated almost indefinitely, while the absence of a
key employee may require the speedy engagement of a substitute, and
termination of the original employment. It is generally unreasonable to
dismiss during a period of contractual paid sick-leave.

Qualifications; cases on missing professional qualifications are rare; they
are normally obtained before appointment. A student failing to qualify
would justify dismissal. Where some general qualification, such as a
driving licence, is necessary for a post (such as a community nurse)
then disqualification would justify dismissal. Removal from the register
by the UKCC for disciplinary or health reasons would justify dismissal
for loss of the relevant qualification.

Conduct. The categories of misconduct are infinite. To justify dismissal
the misconduct must make the employee unfitted to continue in em-
ployment, that is, it must reflect on her suitability as an employee, and
not merely on her general moral character. A nurse getting into debt, or
committing adultery may amount to misconduct, but does not affect her
suitability as an employee. A dismissal on conduct grounds may be
justified by:

Professional misconduct (which may also be the subject of disciplinary
proceedings by the UKCC); misbehaviour in relation to the professional
standards of a nurse, such as abuse of drugs, neglect or physical or
sexual abuse of patients.

Industrial misconduct; general misbehaviour at work, such as dishonesty,
wilful damage, drunkenness on duty, insubordination and absenteeism.
Non-work misconduct; misbehaviour away from work which nevertheless
reflects on the employee as such, for instance convictions for a sexual
offence of employees in charge of children or other vulnerable people.

Where misconduct is disputed, the employer must carry out an appro-
priate investigation; the person actually dismissing must reasonably be-
lieve in the employee’s guilt, but it is unnecessary to prove guilt, or await
the outcome of any criminal proceedings.

Redundancy. It does not follow that, because there is a redundancy
situation, a particular dismissal will be fair. The employee may have
been chosen contrary to the provisions of a selection agreement (such as
‘Last in, First out’), the redundancy may be a pretext or there may be a



Termination of employment 67

failure to consult before the decision to dismiss. In all of these cases, the
dismissal may be unfair.

Some other substantial reason (SOSR). It is impossible to lay down com-
prehensive guidelines for fair dismissals. SOSR is designed to allow
an element of flexibility. SOSR may cover a change in the organization
of work falling short of redundancy, or a change in shift or rota arrange-
ments. An employer alleging SOSR must show that dismissal was an
appropriate response to the situation.

Fairness of dismissal

Once a permissible reason has been established the Tribunal must decide
whether the dismissal was fair or unfair having regard to ‘equity and the
substantial merits of the case.” This entails a two-stage enquiry; was a
proper procedure adopted, and was the decision reasonable.

Employers should have, and use, a proper disciplinary procedure.
Otherwise any dismissal will probably be unfair. These must be a
proper investigation and consultation with the employee, but it is the
substance rather than the form of the investigation which is important
(although this will not justify the employer in disregarding an estab-
lished contractual procedure).

The Tribunal must decide whether the decision is one which a reason-
able employer could have taken. They are not there to ‘second-guess’
the employer’s actions, and there may be more than one reasonable de-
cision (that is, there is what has been called a ‘band of reasonableness’).
The Tribunal may find that, although the dismissal was unfair, the em-
ployee has contributed to the dismissal. This contribution may be total
where the dismissal is procedurally unfair, but warranted on the merits,
or proportional, typically in misconduct cases where the Tribunal con-
siders that dismissal was an over-reaction, but some penalty was called
for.

The employer can rely only on facts known to him at the time of dis-
missal to support his decision. Anything coming to light later cannot
logically be a reason for the dismissal.

Remedies for unfair dismissal

The primary remedy for unfair dismissal is reinstatement in the original
post or re-engagement in a similar post. In practice most dismissed em-
ployees do not apply for reinstatement, and the Tribunal may rule that
reinstatement is impracticable. The usual remedy is therefore monetary
compensation. This is subdivided into two elements, a basic award cal-
culated broadly like a redundancy payment, and a compensatory award,
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designed to recompense for loss of earnings and employment protection
rights in a new job. Any unemployment benefit paid is clawed back. The
award will be reduced proportionately where the employee contributed
to the dismissal. There is a statutory limit. Additional awards may apply
in cases where reinstatement has been ordered, but the employer refuses
to comply.

SEXUAL DISCRIMINATION (SD)

The law prohibits discrimination against women or men on grounds of sex,
and against married persons of either sex on the ground of marital status.
The Equal Opportunities Commission is a publicly funded body which
both investigates and reports on SD generally, and provides resources to
take individual cases to the Industrial Tribunal. The law covers employ-
ment, selection for employment, education and training.

Sexual discrimination described

Direct SD occurs where one person is treated less favourably than another
overtly on grounds of sex. The motive of the discriminator is irrelevant.
The Nursing Times (1988) reports a case where a nursing school was held to
be guilty of SD in refusing to accept a married woman with children onto a
course for which she was otherwise qualified, apparently because her
school-age children might interfere with her ability to complete the course,
while a male applicant with pre-school children was not even questioned
as to their capacity to interfere with his studies; this was direct SD. Indirect
SD occurs when a condition is applied across the board, but it can be
shown that a significantly smaller proportion of one sex can comply with
it, and it is not objectively justifiable. A civil service age limit of 28 for entry
to a particular grade was successfully challenged by showing that a sig-
nificant proportion of potential female candidates for the posts were un-
able to apply by the correct age because of child-rearing responsibilities.
Sexual harassment may be SD if perpetrated by a senior manager, or if
management fails to control the actions of junior employees. SD can be
hard to prove. Where there are several applicants for a single post, it
may be impossible to go behind the ostensible, non-discriminatory reason
for rejection. It may be easier to show SD in matters of promotion and
in-service training in a large organization where statistical evidence of the
treatment of employees is available. The law has to overcome ingrained
cultural assumptions about men as breadwinners and the likely interrup-
tion of a woman’s career by childrearing. Neither of these assumptions is
now a lawful basis for decision making, but the message has yet to get
through to many managers. It is only lawful to discriminate where there is
a genuine occupational requirement for a person of one sex.
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Equal pay

European Community law requires that men and women receive ‘equal
pay for equal work.” The Equal Pay Act 1970 gives effect to this obligation,
although in a very convoluted manner. Where men and women are doing
like work, or work that has been assessed as equal by a competent, non-
discriminatory job evaluation scheme, they must be paid the same. Like
work is work that is broadly similar, not necessarily identical. There may
of course be an incremental scale and payments for additional qualifica-
tions, provided that these are equally available. A job evaluation scheme
will be discriminatory if it merely reflects traditional prejudices, overvalues
masculine attributes such as physical strength, or undervalues feminine
attributes such as dexterity. A woman (or man) can also claim that his/her
work is of equal value to work of a different kind performed by one or more
men (or women) who work for the same employer.

e The Industrial Tribunal decides whether the work is of equal value. If
not, the claim fails.

o The fact that there is also a man doing like work to the woman will not
necessarily defeat an equal value claim.

e If the claim succeeds, the term of her contract relating to pay is modified
to equate to the man’s, even though other terms, such as holiday and
sick pay, are more favourable to her already. In other words the terms
are taken individually, not as a package.

A claim for equal pay will fail if the difference is due to a genuine material
factor (GMF) differentiating the two cases. This may be a non sex-based
matter, such as a shift allowance, or London weighting. In equal value
cases the definition of a GMF also includes economic factors, so a male
comparator’s pay can legitimately include a scarcity premium.

RACIAL DISCRIMINATION (RD)

The legislation has much in common with the SD legislation, using many
of the same concepts and machinery. The official enforcement agency is
the Commission for Racial Equality (CRE).

Types of discrimination

Direct and indirect RD have the same meaning as in SD, although in the con-
text of race. Feinmann (1988), the National Extension College (1988) and the
Commission for Racial Equality (1987a) all point to under-representation of
ethnic minorities among nurses now in training or recently qualified. It is
difficult to assess whether this is due to non-application based on received
wisdom about the profession, to inappropriate recruiting procedures, or to
racist attitudes on the part of management or senior colleagues.
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Scope of discrimination

The Act relates to discrimination on grounds of ‘colour, race, nationality or
ethnic or national origins.” An ethnic group must have a long shared
history and cultural tradition, normally involving a common geographical
origin, language, literature, religion and an identity as a separate group
within a larger community. RD may occur in appointments, including job
advertisements, during employment in relation to terms and conditions
(such as assigning all members of a minority group to night shifts, or to
unattractive types of work within a general job description) and access
to training and promotion, dismissal or any other detriment (which can
include racial abuse if perpetrated or condoned by management). It is
permissible to discriminate in relation to a post the duties of which involve
the provision of personal services promoting the welfare of a defined racial
group, where these are most effectively provided by a member of that
group, for instance health visiting services specifically aimed at a minority
community.

Remedies for discrimination

There is provision for individual and collective remedies. It may be difficult
for an individual to allege specific RD and where RD is entrenched and
pervasive there may be no individual complainants because they have all
been excluded.

e The individual remedy is by complaint to the Industrial Tribunal. There
are wide powers to obtain disclosure of the employer’s records, which
will be particularly useful in cases based on the employer’s past record
of promotion for minority employees. The Tribunal can make a declara-
tion as to the applicant’s rights, an award of compensation (including
an amount in respect of injury to feelings) or a recommendation as to
steps to be taken to prevent or eliminate discriminatory practices.

e The CRE may carry out investigations into discriminatory practices in any
area they consider appropriate. Commission for Racial Equality (1987b)
criticized the NHS for poor implementation of anti-discriminatory mea-
sures. Their reports are published, and they can issue non-discrimination
notices requiring an employer to refrain from future discrimination. If a
notice is breached, court proceedings for an injunction can be brought.
The publicity accorded to reports and notices is also valuable in influenc-
ing the behaviour of employers generally. The CRE also sponsor research
which again leads to publications highlighting problems outside the
enforcement context. Investigations of both kinds have been carried out
in recent years into various aspects of nurse education and deployment
in the NHS.
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Although it is not mandatory, it is good practice for major employers to
develop and put into practice formal racial equality policies.

PREGNANCY AND MATERNITY

Pregnancy

Dismissal for being pregnant is unfair. The usual qualifying period of two
years applies. There are exceptions where the woman is unfit to work
or cannot lawfully continue working, perhaps because of exposure to
chemicals or radiation, and cannot be redeployed to lighter or safer work.
It is unfair to use pregnancy as a factor in selection for redundancy, but
a pregnant woman has no special rights, and may be selected if she
qualifies on length of service and other criteria.

Maternity pay

This is a description of the Statutory Maternity Pay scheme (SMP). There
may be a contractual scheme which provides additional benefits. Like
Statutory Sick Pay (SSP), the payments are made by the employer. Entitle-
ment depends on length of service 14 weeks prior to the Expected Week of
Confinement (EWC).

e With more than two years’ continuous service she is entitled to six
weeks SMP at 90% of her average pay plus 12 weeks at the lower rate of
SMP (the lower rate of SSP).

e With between six and 18 months’ continuous service she is entitled to 18
weeks’ lower-rate SMP.

e With less continuous service there is no entitlement to SMP but Social
Security maternity allowance is payable.

There are detailed notification and administrative rules.

Maternity leave

This again is a description of the statutory scheme and there may be a more
favourable contractual scheme, or employer and employee may make a
different agreement. The statutory scheme is complex, with detailed re-
quirements as to notice, and time limits. It is easy to lose rights by accident,
and any women intending to exercise her rights should ensure she under-
stands the scheme fully and/or takes advice in good time. The scheme
provides a period of approximately 40 weeks’ maternity leave, by giving
a conditional right to return to work thereafter.
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® The woman must be employed with two years’ continuous service im-
mediately prior to the eleventh week before the EWC. She need not
actually be at work then; she may be on sick or annual leave. If a woman
actually resigns to take effect before this date, she loses her statutory
rights.

e The woman must give three weeks’ notice of intended pregnancy ab-
sence, that she intends to return to work, and of the EWC. The notice of
intention to return is not binding, but should be given to protect the
woman’s position even if she does not intend to return; her circum-
stances may alter.

e Seven weeks after the EWC the employer may request the woman to
confirm whether she intends to return. She must reply within two
weeks.

e Return to work must be within 29 weeks of the actual birth, or earlier at
the woman's option, subject to three weeks’ notice of the date of return.

e Where the woman has complied with the procedural requirements, but
the employer refuses to allow her to return, she is deemed to have been
employed up to the date of the refusal and dismissed on that date. The
dismissal may be unfair, but special rules apply.

e A woman who fails to comply with the statutory procedure loses her
statutory rights, but if her contract of employment continues during her
absence she can return to work on reasonable notice. If the employer
refuses to allow this, it counts as a dismissal.

NATIONAL HEALTH SERVICE (NHS) CONDITIONS OF SERVICE

The institutional framework

Conditions of service within the NHS are established and altered by a
number of bodies at national and local level, each with its own sphere
of responsibility, membership and ethos, as described by Borley (1989).
Originally the national bodies were the General Whitley Council, cover-
ing issues common to all NHS staff and the Nurses and Midwives Whitley
Council. The latter was until 1983 the pay negotiating body, but this aspect
of its functions is now assigned to the Review Body for Nursing Staff,
Midwives, Health Visitors, and Professions Allied to Medicine (the Re-
view Body). In addition to these national bodies, each Health Authority is
responsible for establishing detailed local terms and conditions of service.
The Review Body receives evidence from the interested parties (Depart-
ment of Health, management and staff representatives), and presents
a report to the Government. Although primarily concerned with salary
levels in the light of the economic situation, staffing levels and comparable
salaries in other fields, it can range wider than this, and was for instance
responsible for the initiation of the recent clinical grading review. The
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Secretary of State for Health responds to the report, which may be ac-
cepted in whole or part or rejected. Acceptance of the report does not
necessarily imply a commitment to fund the award from government
resources. The tripartite system whereby the government establishes a
national policy and provides funds, but responsibility for budgeting, and
for grading the remunerating individual staff lies with the Health Auth-
orities has led to public misunderstanding, particularly of the role of the
Secretary of State. The recent White Paper on the Health Service proposes
several changes to the negotiating machinery. Self-governing hospitals
will negotiate independently. The Review Body is to be encouraged to
make recommendations differentiating between nursing specialisms on
the basis of supply and demand, so that if theatre nurses, for instance, are
in short supply, they can be offered premium rates of pay. The long-term
aim is that ‘employment packages’ are to be locally negotiated.

The contract of employment

The contract of employment is the responsibility of the employing auth-
ority. It will incorporate the Terms and Conditions of service of the General
Whitley Council and the Nurses and Midwives Whitley Council, and the
Review Body’s recommendations as brought into effect by the Govern-
ment, together with any general Policies and Procedures of the employing
authority. These documents will be available for inspection. The contract
itself will contain personal details and particulars of post held, salary,
hours and place of work, leave and notice arrangements; it should, how-
ever, be noted that a flexibility clause will usually allow management to
override the hours and place of work.

Grievance and disciplinary procedures

The General Whitley Council has a procedure (s32) for the resolution of
grievances. The Authority must establish equivalent procedures locally.
These will provide for recourse to an immediate manager and then to a
more senior manager. Where the grievance concerns Whitley Terms and
Conditions the national scheme can then be invoked. The General Whitley
Council has also laid down procedural guidelines for disciplinary proceed-
ings (s40), within which each authority is responsible for framing its own
rules covering:

e rights of representation

e details of investigation procedures, including powers of suspension

e the forms of disciplinary action available, and the time for which warn-
ings remain effective
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e an indication of the way in which different categories of misconduct will
usually be treated
® appeal arrangements.

540 provides rules for the conduct of disciplinary proceedings. There is a
mandatory requirement of a warning for a first offence, except where it
amounts to gross misconduct. There are detailed requirements as to the
officer entitled to dismiss, and provision for a right of appeal to the em-
ploying authority. If the position cannot be resolved internally, a dismissed
employee can claim unfair dismissal.

PROFESSIONAL DISCIPLINE

The legal framework

The hallmark of a profession is that it is self-regulating. The UKCC ex-
ercises this function by statute in relation to nurses, midwives and health
visitors. The UKCC makes and enforces the Code of Professional Conduct
(CPC), which applies to all practitioners, and the Codes of Practice and
Practice Rules for each sector of the profession. The CPC stresses the
requirement to promote and safeguard patients’ interests and to act re-
sponsibly, while the Codes of Practice deal with situations of particular
relevance to the group concerned, such as, for midwives, home confine-
ments and registration of births. These are rules of substance, setting out
what a particular type of practitioner must and must not do in her practice.
The Nurses, Midwives and Health Visitors (Professional Conduct) Rules
define the procedure to be followed when there is an allegation of pro-
fessional misconduct, and the penalfies which may be imposed.

The disciplinary procedure

Anyone can make a complaint of professional misconduct, defined in
the rules as ‘conduct unworthy of a nurse, midwife or health visitor.” All
complaints are initially investigated by the relevant national Board, which
must notify the practitioner of the allegation and invite a ‘written statement
or explanation from her.” The Board may simply discontinue its investiga-
tion. The rules do not specify when this may be done, but it would cover
the case where a complainant refuses to provide further evidence, or a
complaint is frivolous. Otherwise, the Board must formally consider the
case, although there is no hearing at which the respondent (the subject
of the complaint) is present. The Board can reach three conclusions: to refer
the case to the Conduct Committee of the UKCC ‘with a view to removal
from the register’; to refer the case to the UKCC Health Committee because
it discloses possible ill-health unfitness rather than misconduct; or to take
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no further action, if there is inadequate evidence of misconduct, or there
is minor misconduct, but no useful purpose would be served by a formal
hearing, and they may then (by way of what amounts to an informal rep-
rimand) draw the respondent’s attention to the CPC.

The condunct of the hearing

Where a case is referred to the Conduct Committee, the respondent will
be notified of the arrangements for the hearing, and of the charge(s) to be
considered. She may appear personally, or be represented by a friend,
lawyer or official of a professional organization or Trade Union. The case
will normally be prosecuted by the UKCC solicitor. The Committee com-
prises at least three members of the UKCC ‘chosen with due regard to
the professional fields in which the respondent works or has worked,” to
ensure that the respondent is indeed being judged by her peers. The Com-
mittee sit with a legal assessor, who advises on matters of law which arise
during the hearing. The hearing will normally be in public.

The procedure depends on whether the respondent is present, and if so
whether she admits the facts. If she appears and denies the facts the case
proceeds like a criminal trial, and the case must be proved beyond reason-
able doubt. A charge will be rejected if the facts are not proved. Where the
respondent appears and admits the facts, the Committee hears an account
of the underlying circumstances from the prosecutor. The respondent may
challenge any parts of this. Where the respondent does not appear, but
has admitted the facts in writing, the procedure is similar. Where the
respondent does not appear and has not admitted the facts, the case must
be formally proved.

The Committee then decide whether the facts constitute misconduct,
and announce whether they find the respondent guilty of misconduct. If
so, they hear evidence as to the previous history of the respondent. This
may be general background material, or evidence of earlier findings of
misconduct. The respondent may challenge this evidence and make a plea
in mitigation.

Powers of the Committee

The Committee must first consider whether to postpone judgment. The
respondent may continue in practice. Postponement is a form of probation;
at the postponed hearing the Committee will consider reports on the
respondent relating to her subsequent conduct and any other relevant
evidence. A postponed hearing may be further postponed, in theory in-
definitely, but unduly protracted postponement would be unreasonable.
The Committee can refer any case which raises issues of ill-health rather
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than misconduct to the Health Committee. The only final decisions the
Committee can make are to take no action on the misconduct (except to
draw the respondent’s attention to the CPC), or to remove the respon-
dent’s name from the register or a part or parts of it, with immediate effect.
This decision prevents the practitioner from continuing in practice.

Appeals

There is a right of appeal from a removal from the register to the Courts.
The High Court has held in Hefferen v. UKCC The Times, 21st February, 1988
that it ‘should not interfere with the decision of the disciplinary committee,
experienced as it was, unless it was clear that that decision was wrong.” A
decision may also be quashed because of breaches of natural justice (the
ground rules developed by the courts to ensure that ‘private courts’” such
as the Conduct Committee operate fairly and reasonably).

The Health Committee

The function of the Health Committee is to establish whether a practitioner
should be removed from the register on health grounds. A case may be
referred to the Health Committee by a Board or the Conduct Committee
during disciplinary proceedings or commenced on health grounds if the
Registrar of the UKCC receives information in writing suggesting that the
fitness of a practitioner is impaired on health grounds. This is passed to a
panel of professional screeners (specially selected practitioners) who con-
sider the evidence. Where there are grounds to take the matter further, the
practitioner will be informed and invited to submit to a medical examina-
tion. The Health Committee consists of members of the UKCC; one of the
medical examiners will be present as an assessor. The proceedings are held
in private, but the practitioner is entitled to attend and be represented.
The case against the practitioner will be put first; she can then address the
Committee and call evidence. Although the proceedings of the Health
Committee are formal, its function is not punitive, and so the strict pro-
cedures of the Conduct Committee do not apply. The Committee is, how-
ever, subject to the control of the courts.

The Committee may make four determinations; to adjourn for fresh
evidence; to postpone judgment, setting a date for the postponed hearing
and specifying the evidence required at that time; to determine that the
practitioner’s health is not impaired (when it may, but does not have to,
refer a case which came from a disciplinary investigation back to that
procedure); to determine that the practitioner’s fitness to practise is se-
riously impaired on health grounds and direct removal from the register.
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Restoration to the register

A practitioner who has been removed from the register may apply for
restoration. The application will be heard by the Committee which ordered
removal, but the procedure is similar in health and disciplinary cases. The
Committee hear the facts which led to removal, and anything known of the
practitioner’s activities in the interim period. The practitioner can address
the Committee and call evidence. The practitioner must prove she is fit
to resume practice.

The system in operation

The system has not been in operation long. It takes time to get used to a
new development of this kind, and it is perhaps not surprising that Pyne
(1985) reports that in the early years the majority of misconduct complaints
came from employers. In some 45% of cases found proved on misconduct
grounds in 1985/6 no action was taken. Vousden (1987) and Morrison
(1987) suggest that in many cases the Committee felt that the respondent,
although technically at fault, was morally blameless because the problem
originated from understaffing, poor supervision or other management fail-
ing. In the same period enrolled nurses and those working in mental
illness and mental handicap were disproportionately represented. This
may reflect poor practice in these areas, or alternatively the high propor-
tion of enrolled nurses in these fields, poor staff ratios and pressure of
work. What is clear is that, as Morrison relates, isolated instances of care-
lessness are being pursued to a hearing. This contrasts with the practice of
the General Medical Council which has traditionally differentiated be-
tween misconduct and negligence or bad practice, with only the first being
subject to disciplinary action. Morrison, as a member of the Conduct Com-
mittee, suggests that there is in practice an emphasis on pastoral care
which is not expressly part of the functions of the Committee.

TRADE UNIONS

The nature of Trade Unions

Trade Unions are self-regulating voluntary associations of workers, formed
primarily to enable members to bargain on terms and conditions of em-
ployment with employers. Unions operate benevolent funds, promote
training, provide legal assistance with work-related problems, and rep-
resent their members, often very effectively, in various proceedings. Unions
have traditionally offered negligence insurance cover, and now often offer
general insurance and other financial services. With the members’
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approval, Unions may also pursue political objectives extending beyond
the improvement of members’ conditions of employment to the organiza-
tion of society generally. For nursing Unions to enter the debate on the
philosophy of health care and the relative roles of the NHS and the private
sector is political in this sense. Political activity by Unions in the above
sense is a long-standing and legitimate activity, having no necessary con-
nection with party politics. Unions were almost entirely self-governing
until the early 1970s. Since then Parliament has intervened to improve
their internal democracy, for instance by requiring voting members of the
executive to be elected by secret ballot and by requiring a secret ballot
to authorize industrial action. These reforms have ensured the right of
the individual member to an equal say in Union policy, although many
unionists have resented the element of compulsion employed.

Union membership

Workers have the right to join an independent Union and take part in its
activities at appropriate times (normally, out of working hours). A dismiss-
al for exercising these rights is unfair, and the normal two-year qualifying
period does not apply. A worker also has the right to refuse to join or to
resign from a Union. Dismissal for doing so will be automatically unfair,
and attracts enhanced compensation.

Recognition of Unions

There is no obligation on an employer to recognize a Union. Employers do
so because there are advantages in dealing with bodies which represent a
significant proportion of the workforce. Recognition usually carries with it
the right to represent individual workers; this policy is followed both in the
Whitley Agreement and in the practice of the UKCC.

Collective bargaining

A key function of Unions is negotiating terms and conditions of employ-
ment with employers. The original Whitley machinery was a typical example
of a formal, permanent collective bargaining set-up. The present scheme
is different. Unions make representations to the Review Body, which then
makes its recommendation. There is no negotiation. Collective agreements
are not legally binding contracts creating enforceable rights and obliga-
tions, but where they change the pay or other conditions of a worker,
her own individual contract will be amended accordingly, and that contract
itself is legally binding.
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Industrial action

When negotiations fail, the matters in dispute may be referred to an
arbitrator who will determine the dispute in accordance with general
notions of fairness and ‘industrial justice’. If the arbitrator’s decision is
binding, that is an end of the matter. Otherwise, the last resort is disrup-
tion of the employer’s undertaking by industrial action. Although in-
dustrial action is a normal way of resolving otherwise intractable disputes,
some Unions refuse to take industrial action, or at least to strike, either on
principle, or under a ‘no-strike’ agreement with a particular employer.
Unions such as the RCN, which emphasize professional obligations rather
than the employment relationship refuse to strike, preferring to rely on
public opinion. Industrial action can take a number of forms:

® Strikes: the strike is a withdrawal of labour constituting a repudiatory
breach of contract by the employee. If the employer accepts the breach
and dismisses the employee she cannot claim unfair dismissal unless
there is victimization, in that some strikers are not dismissed, or are later
reinstated. Employers usually don’t dismiss strikers, because of the
problems of organizing a replacement workforce, but it has been known.
There is a right to strike, in the sense that no court or policeman can
force a striker back to work, but the right is exercised at some risk.

® Refusal to carry out Full Duties: an employer can insist that an employee
carry out all the duties attached to her position. If she refuses to carry
out particular duties she can be suspended without pay, or dismissed.
Where the employer accepts the situation, a deduction from salary may
be made to cover the work not done.

® QOvertime Bans: if the employee has agreed to work overtime when re-
quired, a refusal will be a repudiatory breach of contract, otherwise, an
overtime ban is perfectly legitimate.

e Work to Rule: may be a breach of an implied (or express) term in the
contract to do all that is reasonable to foster the smooth working of the
enterprise, or to apply rules flexibly, not pedantically. Sometimes it only
involves employees applying rules which exist for their benefit, but
which are usually waived. Each case must be judged