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Foreword

It is a good tradition of legal scholars—in particular in Germany—to honour
their greatest with a special book: a Festschrift for celebrating a significant birthday
or—on a less pleasant occasion—a Geddchtnisschrift after they have passed away.
In the case of Horst Giinter Krenzler, it is our great and at the same time sad honour
to edit this Liber amicorum in memoriam, dedicated to his life and work at the
European Commission and the Ludwig Maximilians University Munich, but more
than that to him as a great colleague, teacher, lawyer, scholar, liberal and European!

We have tried our best to find as many former colleagues and friends of Horst
Krenzler as possible and have benefitted a lot from referrals of others. We can only
hope that we did not miss too many and apologise in every individual case. The
contributions we were able to bring together, only with the collaboration and effort
of all the contributors, try to touch upon all the matters Horst Krenzler was
interested in as a lawyer, from a practical as well as a scholarly perspective.
Predominantly, they treat matters of EU external relations, the common commer-
cial policy and international economic law. Whether we have achieved to produce a
book Horst Krenzler would have enjoyed reading is for others to judge.

The editing of a book like this would not be possible without the help of
numerous other people. We are enormously grateful to the staff of Christoph
Herrmann’s Chair at the University of Passau, namely Fiona Whiteside, Viktoria
Sauter and Moritz Zegowitz, who took care of all the proofreading and formatting.
Thank you for your excellent work!

Passau, Germany Christoph Herrmann
The Hague, The Netherlands Bruno Simma
Munich, Germany Rudolf Streinz

November 2014
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Part I
The Life and Achievements
of Horst G. Krenzler



Horst G. Krenzler’s Late Academic Career
at the Ludwig Maximilians University
Munich

Bruno Simma

If in the mid-1990s a student had looked for an exciting place to study European
Community and international trade law, exciting, that is, for the quality of what was
on offer, he would probably not have chosen to do so in Munich. He would have
found a place in which public international law was being taught with what I think
was real passion, but as to European Law, the second subject in the curriculum of
the Munich Faculty of Law of which I was in charge, I fulfilled my duty of course
and probably did a decent job, but I did so without the fire and excitement I felt for
the former. Thus, as to what was on offer for our interested student, European Law
decidedly ranked second. (Lest there be no misunderstanding, I refer to the times
long before Rudolf Streinz moved from Bayreuth to Munich and Community Law
thus got its own prominent faculty “representative”.)

Then in 1997, Horst Krenzler entered the picture. He was introduced to me by
our common friend Meinhard Hilf (who in his own career has been much more
successful than I in integrating international law and Community law, also aca-
demically). From the first time we met, I found Horst not just impressive, but also
representing precisely what Munich was in need of at the time: a high-ranking
practitioner of European Community/Union Law able to convey his professional
experience to students eager to learn how united Europe works in reality and
interrelates with the rest of the world. Horst’s activities during the three decades
of engaging with Community Law in practice have been described in this liber
amicorum by other friends and colleagues. At the Munich Law Faculty, due to the
need felt to enrich the offerings in the field, it did not take long to arrange for a
lectureship, indeed this was done by general acclaim, and Horst took up teaching
what he had been responsible for developing during his 30 years in Brussels: the
external relations of the European Union, its common foreign and security policy as
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well as international trade law. Munich students were simply taken by him, by this
tall, always impeccably dressed gentleman, who was able to tell them in his quiet
but crystal-clear way how Union Law really moves, because he himself had spent
his professional life making it work. Horst did so without any touch of the arrogance
with which important players from practice all too often condescend to transmit
their knowledge to the non-illuminati. Horst combined personal modesty with
intellectual sovereignty and charisma. Students and faculty alike were impressed
by his commitment to teaching and the vigour with which he went about it. Thus,
after a short time (considerably shorter than was the rule), his status was elevated to
that of an Honorarprofessor, the highest rank that a person entering university
teaching from the outside, as it were, is able to reach. If anybody ever deserved this,
it was Horst, and I must say that he enjoyed it. And we, the academic community at
the Munich Institute of International and European Law, enjoyed participating in
his insights, his friendship and generosity.

The occasion at which I came to admire him most was a lecture Horst gave at the
University of Michigan Law School in Ann Arbor. Horst spoke about the trans-
atlantic controversy on genetically modified food, at a time when the debate on this
topic was particularly hot and emotional, sometimes even hostile. I, too, had found
myself caught in it, unable to overcome the (polite, we were after all in Ann Arbor)
scepticism of colleagues and students towards the precautionary position defended
by Europeans. It took Horst less than one hour of lecturing and discussion to turn
the mood of his audience from overt disapproval to reflection, if not appreciation—
and to provide me with a glimpse of how effective Horst must have been in the
many international negotiations in which he had taken part. Europe had every
reason to be grateful to Horst for what he has achieved in its service—but what I
wanted to point to in this short contribution were the good reasons for academic
European Law in Munich to be grateful for the ways and means by which Horst has
contributed to bringing it to life.



Words of Honour in memoriam Horst Giinter
Krenzler (1933-2012)

Karel De Gucht

History of mankind is made by men and women. The history of European integra-
tion is made by great Europeans. Horst Giinter Krenzler was amongst them. Let me
explain why I think so.

From 2010 to 2014, I assumed the political responsibility for European Trade
Policy. Becoming the head of a big administration was not new to me, as I
previously headed the Belgian Foreign Office. But being at the helm of a big policy
Directorate-General of the European Commission is different. I immediately
noticed the high quality of expertise required in-house. From the case-handler to
the Director-General: everybody should not only know his file by heart—he or she
should also be able to convince Member States, the European Parliament and the
public. In short: working in DG Trade is only possible with a great degree of
knowledge, expertise and communication skills.

Such a culture cannot be created from scratch. It is growing over time. It must
have been nurtured in-house. And here is where we come to Horst Giinter Krenzler.
When he served as Director-General in the Commission for 12 years since 1984, he
was not only doing trade—during his time, he was in charge of the entire external
policy of the Commission. That was probably an even more demanding job than
today’s double-hatted High Representative for Foreign Affairs and Vice President
of the Commission for external action.

Krenzler was known to be very versatile man. His legal background allowed him
to be sharp and to the point. His academic interest gave him an edge when given
creative tasks, such as writing for President Delors a draft of the famous 1993
Copenhagen Criteria for the admission of new Member States in a break of the
European Council meeting. His sense of duty gave younger colleagues an orienta-
tion, and his emphasis of meritocracy enabled bright talents to take on important
tasks in a relatively short time after having entered the Commission.
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Against that backdrop, I am happy to write a few words in this
Gedachtnisschrift. When 1 walk in the corridors of the seventh floor of the Char-
lemagne Building, where the senior management of DG is located today, there are
pictures of all Director-Generals and Commissioners of Trade since 1957. Some-
times you cannot be sure which function a person actually performed. Some
Director-Generals had more influence over the direction of the common commer-
cial policy than their political masters. Some Commissioners have tried to exercise
their political role in a more dominant way. And sometimes, Commissioners and
Director-Generals work hand-in-hand knowing that there is a division of tasks
between political guidance and administrative implementation with a certain
room for flexibility. When I look at the picture of Horst Giinter Krenzler, I see
him intuitively as the prototype of an excellent senior manager with political
wisdom, whose Lebenswerk 1 pay my greatest respect to.



Horst Giinter Krenzler (1933-2012): A Life
for Europe

Jiirgen Elvert

This brief biographical sketch of Horst Giinter Krenzler’s life is to a large extent
relying on an interview he gave me on 20 August 2010 in his Munich apartment.
This interview was part of my research related to a project on the history of the
European Commission (1973-1986). Hence, this paper will largely focus on
Krenzler’s professional career within the European institutions and for the
European Commission. The text of the interview is currently being prepared for
disclosure by the Historical Archives of the European Union; it is not yet publicly
available. The quotations refer to the author’s copy of the interview.

Horst Giinter Krenzler was born on 26 March 1933 in Wuppertal, an industrial
city of the Bergisches Land east of Cologne and south of the Ruhr district. As a
10-year-old boy, he there experienced one of the first allied air raids of the
Rhineland. With a distance of 67 years, Krenzler clearly remembered running
through burning streets—tar being set on fire by firebombs, destroyed houses to
the left and to the right, his parents’ house included. Having lost nearly everything
in the air raid, the Krenzler family moved to Hinterzarten to escape the war.
However, even in the idyllic Black Forest the war was going on, as Freiburg
increasingly was among the targets of air raids and Krenzler again witnessed the
destructive power of bombs, as well as of anti-aircraft guns destroying allied
bombers in the air, which then crashed nearby.

It thus can hardly surprise that Horst Giinter Krenzler considered the peace-
building effects as the central raison d’étre of European integration, followed by
the necessity of economic reconciliation as prerequisite for social and societal
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stability as well as regaining political influence for Europe on the global stage.
Growing up in the French zone of occupation, Krenzler took French as the first
foreign language at school and thus gained a linguistic competence which later
should become important for his professional career in the European Commission.
However, he was not a born civil servant in European institutions, although
international affairs interested him at an early stage. Having studied law in Freiburg,
Munich and Bonn he spent his legal clerkship to a large extent abroad and visited
summer courses at the London School of Economics and received practical training
at the Paris Chamber of Commerce. At the same time he did a doctor’s degree in
International Law at the Max Planck Institute for Comparative Public Law and
International Law in Heidelberg under supervision of Giinther Jaenicke and Hermann
Mosler and subsequently received his practising certificate at a commercial law firm
in Mannheim.

As career opportunities for newcomers on the vocational field for commercial
lawyers were not very promising in the mid-1960s, Krenzler decided to do the
concours at the European Atomic Energy Community, to be put on the waiting list
for jobs with the European institutions. As a commercial lawyer, Krenzler was
interested in working for Commissioner Hans von der Groeben, who in the 1960s
was working hard to establish new European competition law. However, he learned
from Manfred Caspari, then deputy head of the von der Groeben Cabinet, that
competition law was already considered a German domain in the commission.
Caspari recommended to opt for international law instead, as in 1965 the negotia-
tions of Austrian association to the EEC were conducted and many delicate legal
problems had to be solved in this context.

Against this background, Horst Giinter Krenzler entered the Commission as
auxiliaire in 1965. The frame-conditions of his entry were anything but promising,
as at the same time, European institutions suffered under the impact of the Empty
Chair Crisis. One of its consequences was that the Commission was not able to
appoint civil servants on a long-term basis; instead newcomers had to content
themselves with only scantly remunerated 6-month contracts. Krenzler was not
put off by this, but considered his employment by the Commission as a possibility
to gain professional experience in a stimulating international environment, only to
be promoted to A7 less than 2 years later, in the wake of the Luxemburg Compro-
mise when things went back to normalcy in the European institutions. Retrospec-
tively, Krenzler remained a supporter of Walter Hallstein’s management of the
Empty Chair Crisis. Even from a distance of nearly 50 years, he considered the EEC
Commission’s first president and his merits in institutionalising the Commission
next to Jacques Delors’ contributions to the European integration process.
Krenzler’s area of operations was attached to Commissioner Jean Rey, whom he
also gave kudos as a veritable European statesman, always loyal to his staff.

Under Rey’s aegis, Krenzler became member of a team of experts which had to
deal with the negotiations between the EEC and the EFTA-countries and was in
charge of implementing the Greek and Turkish association-treaties. Among his
immediate superiors was the economist, Paolo Cecchini, who was in charge of the
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relations between the EEC and EFTA, later to become the author of the Cecchini
Report.

Within 10 years, Horst Giinter Krenzler climbed the Commission’s career ladder
from A7 to A4. The latter stage he reached in the Dahrendorf Cabinet, which he
entered as member of cabinet only to be promoted to deputy head of cabinet a short
while later. For Krenzler, this phase of his career was a very stimulating time,
because Dahrendorf probably was the most intelligent and stimulating person he
ever met in his life, although he strongly disagreed with the Commissioner’s
intergovernmental notions concerning the European finalité politique. Times
became especially tough when Commissioner Dahrendorf anonymously published
two essays in “Die ZEIT”, drawing a picture of the present and future European
Community, which met the approval neither of the Commission nor of the majority
of Dahrendorf’s staff.

In 1975, Krenzler was promoted to A3 and created the Japan Department within
his directorate-general. Although in charge of the Commission’s economic rela-
tions towards Japan, his competences in economic and competition law were also
required on his new post, as the successful Far East export nation tried to push its
way into the European market. Krenzler and his small team were in charge of
negotiating new trade relations between the EC and Japan, and even convinced the
strong Japanese competitor to accept certain export restrictions with regard to car
exports. Besides this, the Krenzler team developed two initiatives. The Executive
Training Programme was designed for young European industrialists who wanted
to do business with Japan, as it provided for special information and language
courses on Japanese culture and society, as well as internships in Japan. The target
of Exprom, the second initiative, was to promote European business interests in
Japan, and its Tokyo office soon became a hub between Japanese and European
industrialists.

The expertise Krenzler had gained by running the Japanese department laid the
ground for his next post, also A3-level, when he, in 1977, became head of the
Commission’s much larger North American department. His department’s main
task in these years had been to ease the strained EC-US relations which emerged
out of the mutual allegation of economic protectionism, primarily in the agricultural
sector.

As a leading European civil servant with solid expertise in economic and
competition law, and a long history in the Commission’s external relations, the
next steps of Krenzler’s professional career were somewhat predetermined: director
for international negotiations in the industrial sector and Deputy Secretary-General
of the Commission. The latter post was among the most exhausting jobs the
Commission could offer in these days as part of it was to represent the Commission
at COREPER as well as within the EPC-scheme (European Political Cooperation,
forerunner of the Common Foreign and Security Policy). Although Krenzler him-
self looked back at these years with mixed feelings—being a challenging and
draining job at the same time—he was very much aware that he, as a leading
official of the Commission, was not only a front-ranking witness of a very important
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period in European integration history, but also an active designer of Europe’s
future shape.

Having been promoted to Deputy Secretary-General at the instigation of Etienne
Davignon, he became the right hand of Emile Noé&l, the Commission’s legendary
and long-standing mastermind, director and brain. As Noél had preferred another
deputy, he gave Krenzler a rather frosty welcome on the occasion of the latter’s
inaugural visit. However, as the newly appointed deputy secretary general had a
long-standing experience in external relations and political cooperation, the two
managed to overcome their differences. Noél continued to focus on community
affairs, whereas Krenzler devoted himself to European political cooperation. By
dealing successfully with a topic No€l obviously disliked, the new deputy slowly
secured the Secretary-General’s confidence. When Krenzler left this post in 1985 to
become Director-General of the Commission’s external relations, they parted as
close friends.

In the first half of the 1980s, Horst Giinter Krenzler had also closely co-operated
with Jacques Delors. So his appraisal of the latter’s personality and merits for the
further development of European structures and institutions—the Single European
Act and, of course, the Treaty of Maastricht, being the two highlights of his terms of
duty—-can hardly surprise. However, Krenzler, too, had left clearly visible traces.
When Noél was due to retire, the German Foreign Secretary tried to persuade him to
succeed Noé€l as secretary general of the Commission. Krenzler however was aware
that this post was closely linked to that of the Commission’s president and that his
scope for independent action was severely limited. Therefore, he tried to ignore the
signals from Bonn. However, as the Federal government was strongly interested in
having a German promoted to the post of secretary general of some international or
supranational institution, it was, for a while, a rather delicate situation. The dead-
lock was only solved at the Fontainebleau Summit of 1984, when Prime Minister
Thatcher, along with her European rebate, managed to persuade the other heads of
state, especially the French president, that the next secretary general of the
European Commission should be British. So David Williamson succeeded Emile
Noél whereas Horst Giinter Krenzler became Director-General of DG 1—Foreign
Relations, a post he should hold until his retirement in 1996.

His appointment to the top position of his professional career fell during a crucial
phase of European history—the enacting of the Single European Act, and thus
establishment of the European internal market and the preparation of the Maastricht
Treaty, have to be mentioned here, as well as the Chernobyl crisis and its impact on
European economy, the fall of the Iron Curtain in 1989/1990 and the subsequent
establishment of economic and diplomatic relations with those former Warsaw
Bloc countries opting for closer ties with the European Union. And it should also
not be forgotten that he was also responsible for the third or “EFTA enlargement” of
the European Union, as Austria, Finland and Sweden entered the EU in 1995. At the
Copenhagen Summit of 1993, when the European Council debated the criteria for
eastern enlargement, Krenzler became actively involved in policy making. In a
conference break, he was requested by Jacques Delors to rapidly draft some criteria
for the Central and Eastern European candidate countries: one should deal with
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political aspects, another with economys, a third with the acquis communautaire and
the forth with the Union’s absorption capacity. Although the Council of course
modified the text which was drafted by Krenzler and his team at very short notice,
the General Director of DG 1 can be taken as primary author of the Copenhagen
criteria. This short anecdote may be taken as an illuminating example of how
European policy making is done once in a while. And taking the conditions behind
them into account it can also hardly surprise that Horst Giinter Krenzler was not at
all content with the way the Union managed Eastern enlargement later on.

In 1996, at the age of 63, Krenzler decided to take early retirement. The reasons
for this decision were manifold. After 15 years in European top positions, he was
physically worn down. Furthermore the communication between him and Com-
missioner Leon Brittan did not satisfy him, especially as some members of Brittan’s
Cabinet increasingly tried to interfere in Krenzler’s areas of operation. Instead of
having constant battles with a young and ambitious member of the Brittan Cabinet,
who should later become Secretary General of the Commission, Krenzler decided
to go back to his roots and teach international law at Munich University. Later on,
he joined a large international economic law firm where he could apply his original
core competences as well as his experiences gained through decades’ work for the
European Commission, if now in a global context.



Part I1
Developments in
International Trade Policy



Towards a More Balanced International
Investment Law 2.0?

Marc Bungenberg

Introduction

With the entry into force of the Treaty of Lisbon,' the European Union (EU) has
gained new competences in the area of international investment law and politics.”
With a global economic weight equal to one quarter of global GDP and nearly half of
global foreign direct investment (FDI) outflows,® the EU’s potential in investment
negotiations since the transfer of competence is readily evident. Together with the
other two economic heavyweights, China and the US, it should be possible for the
EU to give international investment law the necessary new face in reacting to partly
reasoned critique; at the same time it is necessary to discuss the topic in a more
objective way, at least in the case of publicly financed media as well as politicians.

The (new) EU competence laid down in Article 207 TFEU as part of the
common commercial policy” includes an external treaty-making power in the
field of foreign investment. The EU has the exclusive competence to negotiate

! Treaty of Lisbon Amending the Treaty on European Union and the Treaty Establishing the
European Community, signed 13 December 2007, [2007] OJ C 306/1.

2 See on this, for example, Bungenberg (2009), p. 195; Bungenberg (2010), p. 123.
3UNCTAD (2012), p. 85.

* Article 207(1) Consolidated version of The Treaty on the Functioning of the European Union,
[2008] OJ C 115/47:

The common commercial policy shall be based on uniform principles, particularly with
regard to changes in tariff rates, the conclusion of tariff and trade agreements relating to
trade in goods and services, and the commercial aspects of intellectual property, foreign
direct investment, the achievement of uniformity in measures of liberalisation, export
policy and measures to protect trade such as those to be taken in the event of dumping or
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and conclude “stand alone investment agreements”—comparable to those interna-
tional investment agreements that were concluded “before” (the entry into force of
the Treaty of Lisbon on 1 December 2009) by the EU Member States—as well as
Free Trade Agreements (FTAs) comprising chapters on investment law. The EU is
currently’ negotiating stand-alone bilateral investment treaties (BITs) with China®
and Myanmar,’ as well as investment chapters as part of larger FTAs with India,®
Japan,” the United States,'” Libya,'' Egypt, Jordan, Morocco and Tunisia,'> Malay-

subsidies. The common commercial policy shall be conducted in the context of the
principles and objectives of the Union’s external action.

See also Bungenberg (2010), p. 123; Chaisse (2012), p. 51; Dimopoulos (2011); Hoffmeister and
Uniivar (2013), p. 57; Bungenberg (2009), p. 195; Bungenberg (2011), p. 116; Bungenberg (2011),
p- 133; Bungenberg et al. (2011); Bungenberg and Herrmann (2013); Bungenberg and Reinisch
(2014); Burgstaller (2009), p. 181; Calamita (2012), p. 301.

5 The Overview of FTA and other Trade Negotiations of the Commission shows the current state of
negotiations of international agreements currently negotiated by the EU, available at http://trade.
ec.europa.eu/doclib/docs/2006/december/tradoc_118238.pdf.

6European Commission, Press Release, MEMO/13/913 of 18 October 2013, EU Investment
Negotiations with China and ASEAN, available at http://europa.eu/rapid/press-release_ MEMO-
13-913_en.htm; European Commission, Press Release, IP/14/33 of 20 January 2014, EU and
China Begin Investment Talks, available at http://europa.eu/rapid/press-release_IP-14-33_en.htm.
" Buropean Commission, Press Release, IP/14/285 of 20 March 2014, EU and Myanmar/Burma to
Negotiate an Investment Protection Agreement, available at http://europa.eu/rapid/press-release_
IP-14-285_en.htm.

8European Commission, Memo, The EU’s Bilateral Investment Agreements—Where Are We?,
MEMO/13/915 of 18 October 2013, p. 3, available at http://europa.cu/rapid/press-release_
MEMO-13-915_en.htm; see also http://ec.europa.eu/trade/policy/countries-and-regions/coun
tries/india/.

o European Commission, Memo, A Free Trade Agreement between the EU and Japan, MEMO/13/
283 of 25 March 2013, available at http://europa.eu/rapid/press-release_ MEMO-13-283_en.htm;
European Commission, Memo, First Round of EU-Japan Trade Talks A Success, MEMO/13/348
of 19 April 2013, available at http://europa.eu/rapid/press-release_ MEMO-13-348_en.htm.
10European Commission, Press Release, 1P/13/224 of 12 March 2013, European Commission
Fires Starting Gun for EU-US Trade Talks, available at http://europa.cu/rapid/press-release_IP-
13-224_en.htm; European Commission, Memo, European Union and United States to Launch
Negotiations for a Transatlantic Trade and Investment Partnership, MEMO/13/95 of 13 February
2013, available at http://europa.eu/rapid/press-release_ MEMO-13-95_en.htm; see also the Direc-
tives for the TTIP-Negotiation http://data.consilium.europa.eu/doc/document/ST-11103-2013-
DCL-1/en/pdf.

' See http://ec.europa.eu/trade/policy/countries-and-regions/countries/libya/.

12Gee European Commission, Press Release, IP/11/1545 of 14 December 2011, EU Agrees to Start
Trade Negotiations with Egypt, Jordan, Morocco and Tunisia, available at http://europa.eu/rapid/
press-release_IP-11-1545_en.htm; see also for Morocco European Commission, Press Release,
Joint Press Statement on the EU-Morocco Negotiations of 9 July 2014, available at http://trade.
ec.europa.eu/doclib/press/index.cfm?id=1120&title=Joint-press-statement-on-the-EU-Morocco-
negotiations.
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sia,"® Vietnam'* and Thailand."® Negotiations with Canada'® and Singapore'” have
already been successfully concluded. After the current system of international
investment law, as well as the recent inclusion of investment law in broader
FTAs, have faced strong criticism from different sides, as will be summarized in
the next section, the EU as a new actor in the area of shaping international
investment policy and politics seems to take an innovative approach to international
investment law with the clear intention of promoting a more balanced system in
conformity with an international rule of law. This contribution will discuss these
developments before concluding with a brief outlook on the future of international
investment law and the role of the European Union in this development.

Criticisms in Regard to the Current System and Opportunity
for a Restart

The current approach in regard to international investment law is “under fire”. Not
only is the legal basis of international investment law fragmented with more than
3,200 International Investment Agreements (IIAs),18 out of which EU Member
States have concluded some 1,500, but it is also seen as an unbalanced and overly
investor-friendly system. Some of the criticisms are that multinational enterprises
as investors can initiate claims against sovereign states in front of international
investment tribunals. On these, biased arbitrators would generally proliferate: one
day, they would act as counsel, and the next preside over a tribunal. It is argued that
the tribunals, even though deciding over public interests and the conformity of
national law as well as other public measures with international investment

13European Commission, Press Release, EU and Malaysia Launch Negotiations for Free Trade
Agreement of 5 October 2010, available at http://trade.ec.europa.eu/doclib/docs/2010/october/
tradoc_146696.pdf.

14European Commission, Press Release, IP/12/689 of June 2012, EU and Vietnam Negotiations
for a Comprehensive Free Trade Agreement, available at http://europa.eu/rapid/press-release_IP-
12-689_en.htm.

15European Commission, Press Release, EU and Thailand Conclude Second Round of Negotia-
tions for a Comprehensive Free Trade Agreement of 20 September 2013, available at http://trade.
ec.europa.eu/doclib/docs/2013/september/tradoc_151780.pdf; Consolidated CETA Text, published
on 26 September 2014, available at http://trade.ec.europa.eu/doclib/docs/2014/september/tradoc_
152806.pdf.

16 European Commission, Press Release, IP/13/972 of 18 October 2013, EU and Canada Conclude
Negotiations on Trade Deal, available at http://europa.eu/rapid/press-release_IP-13-972_en.htm.

17 European Commission, Press Release, IP/12/1380 of 16 December 2012, EU and Singapore
Agree on Landmark Trade Deal, available at http://europa.eu/rapid/press-release_IP-12-1380_en.
htm; European Commission, Press Release, IP/13/849 of 20 September 2013, EU and Singapore
Present Text of the Comprehensive Free Trade Agreement, available at http://europa.eu/rapid/
press-release_IP-13-849_en.htm.

"8 UNCTAD (2014), p. 114.
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protection standards laid down in international investment agreements, do not have
any democratic legitimisation. Furthermore, these protection standards would be
too broad and would leave too much discretion to the arbitrators. Indeed, 1IAs
concluded by EU Member States in particular rarely foresee exception clauses or
the right to regulate, and thus because of the aforementioned standards that are very
favourable to investors, such ITAs would limit sovereign states in their (sovereign)
right to regulate. Especially in investor-state dispute settlement (ISDS), a lack of
transparency would exist, as well as no appellate system and no coherence in the
jurisprudence of arbitral tribunals. Most of these points have been discussed
throughout the past decade, but now with various negotiations under way receive
new attention. From an economic point of view, it is discussed if international
investment agreements do matter and attract foreign investments or are irrelevant
and are thus questioned in their entirety."”

The aim of this contribution is not to discuss the above mentioned criticisms in
detail, but to show that now is the time for a restart in international investment law
and politics. It is not only to be noted that EU Member States are not allowed to
negotiate or conclude new BITs any more, but with the EU as a new actor in this
matiere of investment protection, it is reacting both to existing deficits, and to partly
or wholly unfounded criticism.

Possibility of a “Restart”: The EU as a New Actor
in International Investment Politics

The criticisms in regard to the currently existing system of international investment
law exist irrespective of the EU having stepped on the “scene” of international
investment politics. Nevertheless, the “new” constitutional mandate of the external
economic relations of the EU more or less force especially the European Commis-
sion to react to existing critique when shaping the EU approach in this field of
international economic law. Not only has the Lisbon Treaty transferred the com-
petences in the area of foreign direct investments from the EU Member States to the
EU itself as an exclusive competence®” now being part of the Common Commercial
Policy in Article 207 Treaty on the Functioning of the EU (TFEU),?' but at the same

19 See, for example, Hallward-Driemeier (2003), p. 21, available at http://elibrary.worldbank.org/
doi/pdf/10.1596/1813-9450-3121; Tobin and Rose-Ackermann (2005), p. 22, available at http://
ssrn.com/abstract=557121; Neumayer and Spess (2005), pp. 1567 (1568), available at http://
eprints.lse.ac.uk/627/1/World_Dev_%?28BITs%29.pdf.

*"See Article 3 TFEU.

2 The CCP is extended explicitly to:

... the conclusion of . . . trade agreements relating to trade in . . . services, and the commercial
aspects of intellectual property, foreign direct investment, the achievement of uniformity in
measures of liberalization, export policy and measures to protect trade such as those to be
taken in the event of dumping or subsidies.
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time the European Parliament has the power to “control” all measures taken and
agreements negotiated and to be concluded in this area,” as well as linking the
exercise of all competences to the widely discussed Article 21 Treaty on the
European Union (TEU).*® These modifications led to a change of paradigm in the
European external relations in general as well as in EU investment law in specific.

The European Parliament today is an important actor in the field of EU external
relations. The Lisbon Treaty significantly strengthened the role of the European
Parliament®*: it now has to give its parliamentary consent in de facto almost all
cases of new agreements. The Commission is legally obliged to provide the
European Parliament with information on the conduct of the negotiations, and to
report regularly to the Parliament’s International Trade Committee (INTA). To
exercise an influence on important trade negotiations, INTA has developed a
practice of drafting reports on its own initiative, indicating its priorities during
the negotiations.”” The Parliament regularly announces inter alia that it will give its
consent only to agreements containing a human rights clause, and calls on the
Commission to include far-reaching social and environmental clauses and standards
in bilateral and regional trade agreements. Soon after the entry into force of the
Lisbon Treaty, in February 2010, the European Parliament decided not to give its
consent to the conclusion of the Agreement on the processing and transfer of
financial messaging data from the EU to the United States for purposes of the
Terrorist Finance Tracking Program.?® Another example for this is the EU-China
BIT negotiations, in relation to which the European Parliament adopted a long
“wish-list” with topics it wants to be covered by the agreement, ranging from the
inclusion of the so-called Santiago Principles on sovereign wealth funds, and the
insertion of more Corporate Social Responsibility and Labour Rights, to broader
promotion of sustainable development and environmental protection.”’ This wish
list also stresses the explicit requirement that the CCP shall serve the principles and
objectives of the EU’s external action: support for democracy and the rule of law as
well as the promotion of sustainable development.

22 See Krajewski (2013), p. 67; Bungenberg (2015).

23 See on this, for example, Vedder (2013), p. 115.

24 On the absence of Parliament in the formal process of concluding trade agreements before the
Lisbon Treaty, see Quintin (1975), p. 211; Maresceau (1993), pp. 3 (9); Flaesch-Mougin (1993),
p. 383; Bosse-Platiére (2002), p. 527.

2 Devuyst (2013), pp. 259 (303); Passos and Marquardt (2007), pp. 875 (904).

26 European Parliament, Legislative Resolution of 11 February 2010 on the proposal for a Council
decision on the conclusion of the Agreement between the European Union and the United States of
America on the processing and transfer of Financial Messaging Data from the European Union to
the United States for purposes of the Terrorist Finance Tracking Program (05305/1/2010 REV
1 C7-0004/2010 2009/0190(NLE)), [2010] OJ C 341/100; Passos (2010), pp. 269 (285-286);
Passos (2011/2013), pp. 49 (52-53), available at http://www.asser.nl/upload/documents/772011_
51358CLEER%20WP%202011-3%20-%20KOUTRAKOS.pdf.

7 European Parliament, Resolution of 9 October 2013 on the EU-China negotiations for a bilateral

investment agreement (2013/2674(RSP)), available at http://www.europarl.europa.eu/sides/
getDoc.do?pubRef=-//EP//TEXT+TA+P7-TA-2013-0411+0+DOC+XML+VO0//EN.
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A new conjunction of the CCP with other political objectives of the EU, such as
environmental protection and human rights, thus politicises EU investment and
trade policy as this is brought under the same external action heading as other
elements of EU external policy, and is therefore to be conducted within the context
of the framework of the general principles and objectives of the EU’s external
action.”® The broadly drafted principles and objectives of Article 21 TEU include
support for democracy, the rule of law and human rights, along with more specific
aims such as sustainable economic, environmental and social development, as well
as good global governance and improvement of the sustainable management of
global resources. Taken together, it is this increased role of the European Parlia-
ment connected with the politicisation of the entire common commercial policy
which constitutes a great potential impact of the Lisbon Treaty on the new EU
international investment policy.?’ In its Resolution of 6 April 2011, the European
Parliament has thus emphasised that as a result of the transfer of FDI competence,
the future European investment policy must meet “the EU’s broader economic
interests and external policy objectives.”*" It has further called on the Commission
to protect the contracting parties’ right to regulate’’ and to include social and
environmental clauses®” as well as a reference to the OECD Guidelines for Multi-
national Enterprises™ and a provision on corporate social responsibility.** Thus, it
is the intention of the European Parliament to use international investment agree-
ments as a tool to promote non-economic objectives, too.

28 Article 205 TFEU explicitly states that the CCP “shall be guided by the principles, pursue the
objectives and be conducted in accordance with the general provisions” laid down in Article
21 TEU.

29 See on this, for example, Devuyst (2013), pp. 259 (299).

30 Buropean Parliament, Resolution of 6 April 2011 on the future European international invest-
ment policy (2010/2203(INI)), para. 1, available at http://www.europarl.europa.eu/sides/getDoc.
do?pubRef=-//EP//TEXT+TA+P7-TA-2011-0141+0+DOC+XML+VO0//EN.

3 European Parliament, Resolution of 6 April 2011 on the future European international invest-
ment policy (2010/2203(INI)), paras. 23-26, available at http://www.europarl.europa.eu/sides/
getDoc.do?pubRef=-//EP//TEXT+TA+P7-TA-2011-0141+0+DOC+XML+VO//EN.

32 European Parliament, Resolution of 6 April 2011 on the future European international invest-
ment policy (2010/2203(INI)), paras. 27-30, available at http://www.europarl.europa.eu/sides/
getDoc.do?pubRef=-//EP//TEXT+TA+P7-TA-2011-0141+0+DOC+XML+VO//EN.

33 European Parliament, Resolution of 6 April 2011 on the future European international invest-
ment policy (2010/2203(INI)), para. 27, available at http://www.europarl.europa.eu/sides/getDoc.
do?pubRef=-//EP//TEXT+TA+P7-TA-2011-0141+0+DOC+XML+VO//EN.

** European Parliament, Resolution of 6 April 2011 on the future European international invest-

ment policy (2010/2203(INI)), para. 28, available at http://www.europarl.europa.eu/sides/getDoc.
do?pubRef=-//EP//TEXT+TA+P7-TA-2011-0141+0+DOC+XML+VO//EN.
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Reaction I: A More Transparent Approach by Public
Hearings?

One of the biggest issues of the past decade has been the stronger engagement of
civil society in the globalisation discussion in general, as well as in the conclusion
of international agreements specifically.” In regard to the latter aspect, it at first
seemed that only the multilateral negotiations of, for example, the WTO drew
public attention, especially from NGOs such as Attac and others, whereas bilateral
agreements (differently than the negotiation of the Multilateral Agreement on
Investment (MAI) in the nineties) in the areas of trade or investment were rarely
discussed at all outside the directly affected industries. The FTA with South-Korea
did not get any attention during negotiations, and the Comprehensive Economic and
Trade Agreement (CETA) with Canada was only discovered as a “hot issue” when
negotiations were already more or less concluded.

Unlike earlier negotiation of FTAs, the Transatlantic Trade and Investment
Partnership (TTIP) with the USA received maximum attention from the media
and opposing civil society groups, which led to strange reactions of the German
Minister for Economic Affairs and Energy and the German Bundesrat,*® even at
already an early stage in negotiations. The Ministry for Economic Affairs and
Energy not only set up a TTIP Advisory Council, which is lacking any know-how
in regard to international investment law in particular, as well as international
economics in general, but also openly opposed an ISDS mechanism in the TTIP,
arguing that such a mechanism is not necessary between countries following the
rule of law, such as the EU or the US. This might be seen as a violation of Article
4 paragraph 3 TEU, which stipulates the responsibility of the EU Member States to
support the EU during the negotiation of international agreements’'—even more so
after having given a mandate to the Commission that also comprises negotiations of
an ISDS mechanism.*® In Germany, the Bundesrat also discussed the TTIP nego-
tiations, and adopted a resolution which opposed investment arbitration in the treaty
and favoured legal recourse in the national state courts, stating that “[o]n this point,

35 See, for example, Bund fiir Umwelt- und Naturschutz Deutschland e.V. (BUND), Wem niitzt
das transatlantische Freihandelsabkommen (TTIP)?, available at http://www.bund.net/themen_
und_projekte/landwirtschaft/zukunft/freihandelsabkommen/; see also attac, http://www.attac.de/
ttip.

% See Deutscher Bundesrat, EntschlieBung des Bundesrates anlisslich des 6ffentlichen Konsulta-
tionsverfahrens der Europdischen Kommission iiber die Modalititen eines Investitionsschut-
zabkommens mit Investor-Staat-Schiedsgerichtsverfahren im Rahmen der Verhandlungen iiber
eine Transatlantische Handels- und Investitionspartnerschaft zwischen der EU und den USA,
BR-Drs. 295/14, 2 July 2014.

37 See on this especially Schwichtenberg (2013).

38 See, for example, the Canada-mandate, available at http://www.s2bnetwork.org/themes/eu-
investment-policy/eu-documents/text-of-the-mandates.html.


http://www.s2bnetwork.org/themes/eu-investment-policy/eu-documents/text-of-the-mandates.html
http://www.s2bnetwork.org/themes/eu-investment-policy/eu-documents/text-of-the-mandates.html
http://www.attac.de/ttip
http://www.attac.de/ttip
http://www.bund.net/themen_und_projekte/landwirtschaft/zukunft/freihandelsabkommen/
http://www.bund.net/themen_und_projekte/landwirtschaft/zukunft/freihandelsabkommen/

22 M. Bungenberg

the Bundesrat views itself as being in line with the opinion of the Federal
Government.”*’

The European Commission itself reacted to the increasing public pressure—
especially in regard to including ISDS in the TTIP—by suspending negotiations on

this issue and initiating a public hearing™’:

The European Commission is consulting the public in the EU on a possible approach to
investment protection and ISDS in the TTIP. The proposed approach contains a series of
innovative elements that the EU proposes using as the basis for the TTIP negotiations. The
key issue on which we are consulting is whether the EU’s proposed approach for TTIP
achieves the right balance between protecting investors and safeguarding the EU’s right and
ability to regulate in the public interest.

Thus, even though the title of the public consultation seems to indicate that the
focus is on ISDS, in reality almost the entire breadth of international investment law
is opened up for discussion and statements by the Commission. Furthermore, it can
be remarked that most questions are also addressed in the investment chapter of the
CETA with Canada that is given as a reference in the consultation.

Reaction II: The New EU Approach

To evaluate the new EU approach, it is important to summarise briefly the current
situation that some EU Member States are trying to preserve, irrespective of the
criticisms mentioned above,*' before analysing the first publicly available text’s
indication of the new EU investment policy approach.

Different IIA Approaches in the Past

In, for example, German and Dutch I1As, so-called “Gold Standards” are used: clear
standards of investor protection with short wording and no or only few exemp-
tions.*? These rather short agreements—approximately 12 articles on 5—7 pages in
total—in general mention neither sustainable development nor protection of human
rights and the environment. Also they foresee only limited transparency of the

¥ See more at: http://www.disputeresolutiongermany.com/2014/07/upper-chamber-of-german-
parliament-against-investment-arbitration-in-useu-ttip/#sthash.yh65pHOO.dpuf.

40 European Commission, Online Public Consultation on Investment Protection and Investor-to-
state Dispute Settlement (ISDS) in the Transatlantic Trade and Investment Partnership Agreement
(TTIP), http://trade.ec.europa.eu/consultations/index.cfm?consul_id=179.

41 See in this regard Braun (2011), p. 95; Lavranos (2013), p. 2, available at http://ssrn.com/
abstract=2226979.

42 See on the German Model BIT, for example, Dolzer and Kim (2013), p. 289, and on the more
“European Approach” Gaffney (2015), § 11.


http://ssrn.com/abstract=2226979
http://ssrn.com/abstract=2226979
http://ssrn.com/abstract=2226979
http://trade.ec.europa.eu/consultations/index.cfm?consul_id=179
http://trade.ec.europa.eu/consultations/index.cfm?consul_id=179
http://www.disputeresolutiongermany.com/2014/07/upper-chamber-of-german-parliament-against-investment-arbitration-in-useu-ttip/#sthash.yh65pHOO.dpuf
http://www.disputeresolutiongermany.com/2014/07/upper-chamber-of-german-parliament-against-investment-arbitration-in-useu-ttip/#sthash.yh65pHOO.dpuf

Towards a More Balanced International Investment Law 2.0? 23

entire ISDS system and contain no provisions on market access. Due to the former
distribution of competences between the European Community and its Member
States, FTAs concluded by the EC did not include chapters investment protection,
but on market access of investments,* the latter chapters being based on the
so-called EU investment platform (“EU Minimum Platform on Investment”).**

Agreements concluded by the US or Canada (“North American approach”)
differ from this European approach in various ways. North American agreements,
or chapters of broader FTAs (US as well as Canadian FTAs include chapters on
investment protection), foresee articles on pre-establishment as well as on post-
establishment protection standards, and also cover the question of market access.*’
Furthermore, these agreements contain very detailed provisions with explanations
and limitations of the material scope of application of certain standards in the
agreements, and are often more than 30 pages long. Just like the BITs concluded
by Member States of the European Union, they also foresee ISDS.

Content and Crucial Issues of Future EU IIAs

As Karel de Gucht pointed out in the Parliamentary Hearings in January 2010
before being appointed Commissioner for Trade, “[i]nvestment is a completely new
competence for DG Trade. It is a very important enlargement of its competences as
it is, of course, part of the trade scenario.” Thus, the Commission has, since the
entry into force of the Lisbon Treaty and together with the European Parliament,
worked intensively on shaping this new EU policy. In July 2010, the Commission
adopted a Policy Communication, entitled “Towards a Comprehensive European

43 See, for example, the Free Trade Agreement between the European Union and its Member
States, of the one part, and the Republic of Korea, of the other part, signed on 6 October 2010,
provisionally applied since 1 July 2011, [2011] OJ L 127/6; the Agreement establishing an
association between the European Community and its Member States, of the one part, and the
Republic of Chile, of the other part, signed on 18 November 2002 (entry into force 1 February
2003), [2002] OJ L 352/1; the Economic Partnership Agreement between the CARIFORUM
States, of the one part, and the European Community and its Member States, of the other part,
signed 15 October 2008 (10 December 2009 by Haiti; entry into force: applied provisionally from
29 December 2008), [2008] OJ L 2891/1.

*4 The leaked document of a preliminary document on which the minimum platform on investment
was based is available at http://www.iisd.org/pdf/2006/itn_ecom.pdf; see on the minimum plat-
form for example Maydell (2007), p. 73; Klamert and Maydell (2008), pp. 493 (511 et seq.); for the
revisited version of the Minimum Platform on Investment, see Council Document 7242/09,
Limited, of 6 March 2009.

45 See on this, for example, Newcombe (2015), § 12.
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International Investment Policy”.*® Other important official documents are the
Council Conclusions of 25 October 2010*” and the European Parliament’s Resolu-
tion of 6 April 2011,*® as well as a “blueprint” adopted together with the US setting
up standards of international investment law for the twenty-first century.*” The first
examples of a possible wording of EU investments chapters can be found in the
different leaked texts of the CETA between the EU and Canada.” In the following
section, examples for the positive and dynamic evolution of international invest-
ment law are given; it should be noted that this can only be a brief selection of
crucial issues and is by no means exhaustive. The discussion here follows the
general layout of international investment agreements (objectives, scope, standards
and dispute settlement), but then also touches upon the newer topic of including
“other issues”.

Objectives

In the different published documents as well as in the leaked but not officially
published mandates, the objectives for future EU international investment agree-
ments were enumerated as inter alia: the maximisation of protection for European
investors, the promotion of European standards of protection, the maximisation of
Europe’s attractiveness as a destination for foreign investments, the establishment
of a level playing field for different economic actors and the promotion of non-
economic objectives.

46 European Commission, Communication, Towards a Comprehensive European International
Investment Policy, COM(2010)343 final of 7 July 2010, p. 4, available at http://trade.ec.europa.
eu/doclib/docs/2011/may/tradoc_147884.pdf.

47 Council of the European Union, Conclusions on a Comprehensive European International
Investment Policy, 3041st Foreign Affairs Council Meeting, Luxembourg, 25 October 2010,
available at http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/EN/foraft/117328.
pdf.

“8 European Parliament, Resolution of 6 April 2011 on the future European international invest-
ment policy (2010/2203(INI)), available at http://www.europarl.europa.eu/sides/getDoc.do?
pubRef=-//EP//TEXT+TA+P7-TA-2011-01414+0+DOC+XML+VO0//EN.

9 European Commission, Press Release, IP/12/356 of 10 April 2012, EU and US Adopt Blueprint
for Open and Stable Investment Climates, available at http://europa.eu/rapid/press-release_IP-12-
356_en.htm?locale=en.

300n the negotiations with Canada see Lévesque (2013), p. 121; see also Council Negotiating
Directives (Canada, India and Singapore), 12 September 2011, available at http://www.bilaterals.
org/?eu-negotiating-mandates-on&lang=en as well as at http://www.s2bnetwork.org/%20themes/
eu-investment-policy/eu-documents/text-of-the-mandates.html.
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Scope of Application and Market Access

The determination of the scope of application in future EU IIAs seems more or less
to build upon the approach taken by different Member States of the EU, but at the
same time include concrete answers to widely discussed problems.”" The definition
of investment follows the asset-based approach, treaty shopping via shell compa-
nies will be broadly excluded, and in cases of double nationality of natural persons,
the principle of effective nationality applies (‘“dominant and effective nationality”).
Sovereign wealth funds as well as State Owned Enterprises (SOEs) will be given
specific attention by most likely implementing transparency obligations for those
investors, who show a specific connection to governmental actions. In particular,
state-owned enterprises receive financial support from the state and are therefore
placed in a position of competitive advantage compared to other investors, includ-
ing local enterprises, and can create “disadvantageous economic conditions”.> It is
noteworthy that in the Statement of the European Union and the United States on
Shared Principles for International Investment of April 2012, the EU has agreed
that “the European Union and the United States support the work of the Organisa-
tion for Economic Co-operation and Development (OECD) in the area of ‘compet-
itive neutrality’, which focuses on the importance of state-owned entities and
private commercial enterprises being subject to the same external environment
and competing on a level playing field in a given market”.> It remains to be seen
if these ideas, found especially in the CETA draft text, will provide sufficient
answers to existing problems, as well as to problems arising out of most likely
more involvement of state entities in international investments.

As has been spelled out in the TTIP negotiating directives, in regard to invest-
ment “. . .[t]he aim is to achieve the highest levels of liberalisation and investment
protection that both sides have negotiated to date in other trade deals.” The opening
up of domestic markets to foreign investors is one of the main purposes of trade and
investment agreements, nevertheless this is not foreseen in the existing 1,500 EU
Member States BITs, unlike in US or Canadian investment law approaches.”® This
opening of markets can be a very general one by only excluding specific named
sectors from general liberalisation (negative list approach), or open up domestic
markets by indicating the types and volume of investment that should be permitted

5!'See on this Bungenberg (2014), p. 402; Shan and Zhang (2014), p. 422.
32 vadi (2013), p. 709.

33 Statement of the European Union and the United States on Shared Principles for International
Investment, 10 April 2012, available at http://trade.ec.europa.eu/doclib/docs/2012/april/tradoc_
149338.pdf.

54 See e.g., Article 3(1) Canadian Model FIPA 2004 (“Each Party shall accord to investors of the
other Party treatment no less favourable than that it accords, in like circumstances, to its own
investors with respect to the establishment, acquisition, expansion, management, conduct, oper-
ation and sale or other disposition of investments in its territory.”), available at http://italaw.com/
documents/Canadian2004-FIPA-model-en.pdf.
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by the other contracting party/parties (positive list approach).”® This latter approach
was also followed by the European Community in some of its later trade agree-
ments based on the aforementioned investment platform in the pre-Lisbon era,
when its common commercial policy powers did not include an express FDI
competence and could arguably have been extended only to the trade-like aspects
of access to foreign markets.>®

The draft CETA text shows that it is primarily the Canadian approach that was
pursued; the national treatment obligation also extends to “establishment, acquisi-
tion (and possibly expansion) of investments”,”’ and furthermore, the draft CETA
text contains a provision on market access in the form of prohibitions of specific
limitations to foreign investors,”® coupled with a prohibition of performance
requirements.” Lately, even China has agreed to negotiate on market access with
the United States on the basis of the US 2012 Model BIT; the EU will be asking for
comparable treatment in the China-EU negotiations as a specific expression of
regulatory competition.’” A built-in agenda comparable to the GATS with a
positive-list approach on market access®’ would be a solution for the negotiations
with China on a stand-alone BIT, if agreement on a negative list is not possible
between the negotiating parties.

33 See on the different options Shan and Zhang (2014), p. 422.

3 See e.g., the provisions on “commercial presence” of Article 65 et seq. of the Economic
Partnership Agreement between the CARIFORUM States, of the one part, and the European
Community and its Member States, of the other part, signed 15 October 2008 (10 December 2009
by Haiti; entry into force: applied provisionally from 29 December 2008), [2008] OJ L 2891/1, as
well as Section C of Chapter 7 of the Free Trade Agreement between the European Union and its
Member States, of the one part, and the Republic of Korea, of the other part, signed on 6 October
2010, provisionally applied since 1 July 2011, [2011] OJ L 127/6, which provides for MFN
treatment and specific market access commitments and national treatment in separate schedules;
see also Dimopoulos (2011), pp. 52-53; also Shan and Zhang (2014), p. 422.

STCETA Investment Text, published on 26 September 2014, Article X.7 National Treatment,
available at http://trade.ec.europa.eu/doclib/docs/2014/september/tradoc_152806.pdf.

S8 CETA Investment Text, published on 26 September 2014, Article X.4: Market Access,
available at http://trade.ec.europa.eu/doclib/docs/2014/september/tradoc_152806.pdf.

39 CETA Investment Text, published on 26 September 2014, Article X.5: Performance Require-
ments, available at http://trade.ec.europa.eu/doclib/docs/2014/september/tradoc_152806.pdf.
0See European Parliament, Resolution of 9 October 2013 on the EU-China negotiations for a
bilateral investment agreement (2013/2674(RSP)), available at http://www.europarl.europa.eu/
sides/getDoc.do?pubRef=-//EP//TEXT+TA+P7-TA-2013-0411+0+DOC+XML+VO0//EN.

51'See on this GATS approach, for example, Ohler (2007), pp. 373 (399); see on the positive list
approach also Low and Mattoo (2000), p. 449.
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Standards of Treatment

The negotiating mandates for the agreements with the US,** Canada, India and
Singapore® specify that:
the negotiations shall aim to include in particular but not exclusively the following
standards of treatment and rules: a) fair and equitable treatment, including a prohibition
of unreasonable, arbitrary or discriminatory measures, b) unqualified national treatment c)
unqualified most-favoured nation treatment, d) protection against direct and indirect expro-
priation, including the right to prompt, adequate and effective compensation e) full
protection and security of investors and investments, f) other effective protection pro-
visions, such as ‘umbrella clause’ g) free transfer of funds of capital and payments by
investors as well as h) rules concerning subrogation.

The negotiating directives are a loose template and they are, at the same time, the
outcome of a commonly agreed position, a compromise text, presented by the
Council, which generally favours Member State positions.** The general negotia-
tion directives were concretised by the Commission, also influenced by the
European Parliament.®® In a way, the Member States might never have expected
this, at least not those who wanted to keep up their “gold standard approach”.

A further important negotiating directive is that the right to regulate and
sustainable development should be recognised as “overarching objectives of
future agreements”. A policy shift that first took shape in North America, namely
with the adoption of the 2004 Model BITs of Canada and the United States,
already leads to the adoption of more balanced investment treaties deferential to
public policy considerations.®® In this light, EU Member State BITs are generally
older generation BITs, one-sidedly focused on investment protection and largely
silent where the public interest is concerned.®’ However, the Commission has
accepted this paradigm shift that can now be found in the formulation of espe-
cially the fair and equitable treatment standard, as well as the expropriation
standard.

62 Available at http://data.consilium.europa.eu/doc/document/ST-11103-2013-DCL-1/en/pdf.

63 Available  at http://www.s2bnetwork.org/fileadmin/dateien/downloads/EU-TTIP-Mandate-
from-bfmtv-June17-2013.pdf.

4 Reinisch (2014), available at http://ssrn.com/abstract=2236192.

%5 European Parliament, Resolution of 6 April 2011 on the future European international invest-
ment policy (2010/2203(INI)), paras. 23-26, available at http://www.europarl.europa.eu/sides/
getDoc.do?pubRef=-//EP//TEXT+TA+P7-TA-2011-0141+0+DOC+XML+V0//EN.

%6 Titi (2013), available at http://ccsi.columbia.edu/files/2014/01/FDI_86.pdf; see also Juillard
(2004), p. 669.

57 Titi (2013), available at http://ccsi.columbia.edu/files/2014/01/FDI_86.pdf.
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In particular with regard to the intention to preserve the host State’s right to
regulate in order to meet legitimate public policy objectives, the Commission
stated:

Future EU agreements will provide a detailed set of provisions giving guidance to arbitra-
tors on how to decide whether or not a government measure constitutes indirect expropri-
ation. In particular, when the state is protecting the public interest in a non-discriminatory
way, the right of the state to regulate should prevail over the economic impact of those
measures on the investor.®®

This is done, for example, in the CETA text via an Annex pointing out that a high
threshold of “substantial interference” with the right to use, enjoy and dispose of the
investment has to be proven, and that arbitral tribunals do have to conduct a
“balancing” exercise on a case by case basis.” All in all, the new EU approach
contains language inspired by the police powers doctrine, trying to ensure that bona
fide regulation in the public interest should not be considered expropriation;’® the
Commission followed the demand of the European Parliament’" to find a “clear and
fair balance between public welfare objectives and private interests” in defining
indirect expropriation.’”

Also the fair and equitable treatment (FET) standard will be faced with signif-
icant changes. For a long time, this has been the most dynamic, almost “catch all”
standard. In the CETA draft, the FET standard is given an explicit substantive
content.”* The EU approach includes case law of arbitral tribunals and the legal

8 European Commission, Fact Sheet, Investment Protection and Investor-to-State Dispute Settle-
ment in EU Agreements, November 2013, p. 2, available at http://trade.ec.europa.eu/doclib/docs/
2013/november/tradoc_151916.pdf.

% See also Hoffmeister and Alexandru (2014), p. 379.

70 Draft CETA Investment Text, 21 November 2013, Annex: Expropriation:

For greater certainty, except in the rare circumstance where the impact of the measure or
series of measures is so severe in light of its purpose that it appears manifestly excessive,
non-discriminatory measures by a Party that are designed and applied to protect legitimate
public welfare objectives, such as health, safety and the environment, do not constitute
indirect expropriations.

Available at http://www.tradejustice.ca/wp-content/uploads/2013/08/CETA-Draft-Investment-
Text-Nov21-2013-203b-13.pdf.

7! European Parliament, Resolution of 6 April 2011 on the future European international invest-
ment policy (2010/2203(INI)), para. 19 (calling for “protection against direct and indirect expro-
priation, giving a definition that establishes a clear and fair balance between public welfare
objectives and private interests.”), available at http://www.europarl.europa.eu/sides/getDoc.do?
pubRef=-//EP//TEXT+TA+P7-TA-2011-0141+0+DOC+XML+VO0//EN.
72 Reinisch (2014), p. 679.
73 See also Hoffmeister and Alexandru (2014), p- 379.
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traditions of the EU and its Member States.’* As is pointed out in literature, the new
FET wording seems to underline the intention of the Commission to “reaffirm the
right of the Parties to regulate to pursue legitimate public policy objectives” and to
“set out precisely what elements are covered and thus prohibited” by FET in EU
investment agreements.75

Also the most favoured nation principle now has received specific attention in
the ongoing negotiations. It is most likely that it will expressly exclude ISDS® as a
direct response to the Maffezini case.”” This clarification is welcome from the
perspective of predictability and certainty and will help avoid unnecessary litiga-
tion.”® An umbrella clause might not be included in the new EU agreements, at least
not the one with Canada, as Canada has avoided including this standard in its ITAs.
Thus, this might change with other negotiating partners,”’ for example, China,
Japan or South Korea, as those countries also included an umbrella clause in their
trilateral agreement of 2012,*” and it may be different again with the US, which

74 Consolidated CETA Text, published on 26 September 2014, available at http://trade.ec.europa.
eu/doclib/docs/2014/september/tradoc_152806.pdf. Article X.9(2):
[E]ach Party shall accord in its territory to investors and to covered investments of the other
Party fair and equitable treatment” is accompanied by a paragraph defining a breach of the
FET obligation as a measure or series of measures constitut[ing]:

a. Denial of justice in criminal, civil or administrative proceedings;

b. Fundamental breach of due process, including a fundamental breach of transparency, in
judicial and administrative proceedings.

c. Manifest arbitrariness;

d. Targeted discrimination on manifestly wrongful grounds, such as gender, race or
religious belief;

e. Abusive treatment of investors, such as coercion, duress and harassment; or

a breach of any further elements of the fair and equitable treatment obligation adopted by the
Parties in accordance with paragraph 4 of this Article.

73 European Commission, Fact Sheet, Investment Protection and Investor-to-State Dispute Settle-
ment in EU agreements, November 2013, pp. 2, 7 et seq., available at http://trade.ec.europa.eu/
doclib/docs/2013/november/tradoc_151916.pdf.

76 Consolidated CETA Text, published on 26 September 2014, available at http://trade.ec.europa.
eu/doclib/docs/2014/september/tradoc_152806.pdf. Article X.8: Most-Favoured-Nation Treat-
ment (“4. For greater certainty, the ‘treatment’ referred to in Paragraph 1 and 2 does not include
investor-to-state dispute settlement procedures provided for in other international investment
treaties and other trade agreements.”).

"7 Emilio Agustin Maffezini v Spain, ICSID Case No. ARB/97/7, Decision on Jurisdiction,
25 January 2000, available at http://www.italaw.com/sites/default/files/case-documents/ita0479.
pdf.

78 Reinisch (2014), p. 679.

7 See also Hoffmeister and Alexandru (2014), p. 379.

80 See article 5 par. 2 of the Agreement among the Government of Japan, the Government of the
Republic of Korea and the Government of the People’s Republic of China for the Promotion,
Facilitation and Protection of Investment, signed 13 May 2012 (not yet in force), available at
http://www.mofa.go.jp/mofaj/press/release/24/5/pdfs/0513_01_02.pdf.
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does not have such a far-reaching concept of including contract obligations as, for
example, the EU Member States.®’

Investor-State Dispute Settlement

All EU institutions that have so far expressed an opinion on the future EU
international investment policy have clearly indicated that EU investment agree-
ments need to provide an effective ISDS system.®” For example, the Commission
has pointed out, that ISDS is “such an established feature of investment agreements
that its absence would in fact discourage investors and make a host economy less
attractive than others”.** The Council has emphasised that EU investment policy
should support the objective of the Union to remain “the world’s leading destination
and source of investment”®* and increase legal security for EU investors abroad,®
further expressly stressing, as mentioned above in the analysis of the Council’s
“Conclusions”, “the need for an effective investor-to-state dispute settlement
mechanism”.*® The European Parliament has dedicated five paragraphs to invest-

81 European Commission, Communication, Towards a Comprehensive European International
Investment Policy, COM(2010)343 final of 7 July 2010, available at http://trade.ec.europa.eu/
doclib/docs/2011/may/tradoc_147884.pdf; European Parliament, Resolution of 6 April 2011 on
the future European international investment policy (2010/2203(INI)), available at http://www.
europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P7-TA-2011-0141+0+DOC+XML
+VO//EN.

82 Buropean Commission, Communication, Towards a Comprehensive European International
Investment Policy, COM(2010)343 final of 7 July 2010, pp. 9-10, available at http://trade.ec.
europa.eu/doclib/docs/2011/may/tradoc_147884.pdf, Council of the EU, Conclusions on a com-
prehensive European international investment policy, 3041st Foreign Affairs Council Meeting,
Luxembourg, 25 October 2010, para. 18, available at http://www.consilium.europa.eu/uedocs/
cms_data/docs/pressdata/EN/foraff/117328.pdf, European Parliament, Resolution of 6 April 2011
on the future European international investment policy (2010/2203(INI)), paras. 31-35, available
at http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P7-TA-2011-
0141+0+DOC+XML+VO//EN.

83 European Commission, Communication, Towards a Comprehensive European International
Investment Policy, COM(2010)343 final of 7 July 2010, p. 10, available at http://trade.ec.
europa.eu/doclib/docs/2011/may/tradoc_147884.pdf.

84 Council of the EU, Conclusions on a comprehensive European international investment policy,
3041st Foreign Affairs Council Meeting, Luxembourg, 25 October 2010, Recital 6, available at
http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/EN/foraff/117328.pdf.

85 Council of the EU, Conclusions on a comprehensive European international investment policy,
3041st Foreign Affairs Council Meeting, Luxembourg, 25 October 2010, Recital 8, available at
http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/EN/foraff/117328.pdf.

86 Council of the EU, Conclusions on a comprehensive European international investment policy,
304 1st Foreign Affairs Council Meeting, Luxembourg, 25 October 2010, Recital 18, 14, available
at http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/EN/foraff/117328.pdf.
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ment dispute settlement in its Resolution of 6 April 2011.%” On the other hand, it has

to be noted that some governments, such as the Australian government88 and now
also the German Government, are turning away from ISDS, even though as already
mentioned, the unanimously adopted Council mandates for negotiations with
Canada, India, Singapore and the US clearly foresee this mechanism.

In regard to ISDS, it is important to highlight that the EU is for the time being
precluded from offering ICSID arbitration in its future agreements, since the EU
may not accede to the ICSID Convention, open only to States members of the
World Bank or party to the Statute of the International Court of Justice.® At this
stage, UNCITRAL arbitration remains the most immediately available option.
While the EU is not a member of UNCITRAL and currently it may only participate
in UNCITRAL work as an observer,”” UNCITRAL rules do not limit their appli-
cability to nationals of states which are UNCITRAL members,’' in other words
“the EU is entitled to use the Rules of Arbitration in its investment agreements if it
so wishes”.”? Other potential arbitration fora would be, inter alia, the Permanent
Court of Justice (PCA), the International Court of Arbitration of the International
Chamber of Commerce (ICC), or the Arbitration Institute of the Stockholm Cham-
ber of Commerce (SCC). There is little doubt that an effective dispute resolution
mechanism will be achieved.

In suggesting the design of the ISDS mechanism, the European Commission’s
Communication “Towards a Comprehensive European International Investment
Policy”, suggests that the EU should build on Member State practices and aim for
a state-of-the-art dispute settlement system, and identifies a number of key chal-
lenges.”® One of the most topical issues in international economic law, transpar-
ency, has been the focus of recent debate in various fora,”* including famously in
the context of UNCITRAL, whose Working Group II agreed to higher levels of

87 European Parliament, Resolution of 6 April 2011 on the future European international invest-
ment policy (2010/2203(INI)), paras. 31-35, available at http://www.europarl.europa.eu/sides/
getDoc.do?pubRef=-//EP//TEXT+TA+P7-TA-2011-0141+0+DOC+XML+VO0//EN.

8 See Australian Government, Department of Foreign Affairs and Trade, Gillard Government
Trade Policy Statement: Trading our Way to More Jobs and Prosperity, April 2011, p. 14, available
at http://www.acci.asn.au/getattachment/b9d3cfae-fcOc-4c2a-a3df-3f58228daf6d/Gillard-Govern
ment-Trade-Policy-Statement.aspx; Kurtz (2012), p. 33; Nottage (2011), available at http://ssrn.
com/abstract=1860505.

8 Article 67 ICSID Convention; see on this, for example, Burgstaller (2014), p. 551.

% Burgstaller (2014), p. 551.

°'E.g. see UNCITRAL and Private Disputes/Litigation on UNCITRAL’s site: http://www.
uncitral.org/uncitral/en/uncitral_texts/arbitration_faq.html.

2 Hoffmeister and Uniivar (2013), pp. 57 (78).

3 European Commission, Communication, Towards a Comprehensive European International
Investment Policy, COM(2010)343 final of 7 July 2010, p. 10, available at http://trade.ec.
europa.eu/doclib/docs/2011/may/tradoc_147884.pdf.

94 See, for example, Doha Work Programme—Decision Adopted by the General Council on
1 August 2004, WTO-Doc. WT/L/579; Ismail (2004), p. 377; Zoellner (2009); Titi (2015), §
78, including bibliography.
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transparency in disputes on the basis of future investment agreements.’> On trans-
parency of ISDS in particular, the Commission Communication notes that:

[i]n line with the EU’s approach in the WTO, the EU should ensure that investor-state
dispute settlement is conducted in a transparent manner (including requests for arbitration,
submissions, open hearings, amicus curiae briefs and publication of awards).”®

The issue has also been taken up by the European Parliament in its Resolution of
6 April 2011, which clearly states that changes to the present dispute settlement
system are necessary in order to achieve greater transparency,’’ and in the negoti-
ating directive authorising the opening of investment negotiations on the EU-US
TTIP.”®

Transparency is mostly seen as a means of promoting the credibility and
legitimacy of the international economic law system,’ although a conflict is
possible between calls for a more open and transparent system and the need to
protect confidential commercial and governmental information. In international
investment law, transparency is understood inter alia as an obligation of host states
to publish all legal rules affecting investors in general and, where the settlement of
disputes is concerned, to conduct open proceedings and to publish arbitral
awards.'” Although it is argued in some quarters that reforms with more transpar-
ency in the entire process of dispute settlement may be contrary to the interests of
investors,'! the publication of arbitral awards is a precondition for the develop-
ment of consistent case law and for inducing a modicum of legal certainty.

Furthermore in regard to more consistency'%? and predictability in interpreta-
tions, the use of quasi-permanent arbitrators (as in the EU’s FTA practice) and/or

% See UNCITRAL, Report of Working Group II (Arbitration and Conciliation) on the work of its
58th session (New York, 4-8 February 2013), A/CN.9/765; see further United Nations General
Assembly, Settlement of commercial disputes: preparation of a legal standard on transparency in
treaty-based investor-State arbitration, A/CN.9/WG.II/WP.176; United Nations Commission on
International Trade Law Working Group II (Arbitration and Conciliation), 58th session,
New York, 4-8 February 2013; See also Bungenberg and Titi (2013), p. 425.

6 European Commission, Communication, Towards a Comprehensive European International
Investment Policy, COM(2010)343 final of 7 July 2010, p. 10, available at http://trade.ec.
europa.eu/doclib/docs/2011/may/tradoc_147884.pdf.

o7 European Parliament, Resolution of 6 April 2011 on the future European international invest-
ment policy (2010/2203(INI)), para. 31, available at http://www.europarl.europa.eu/sides/getDoc.
do?pubRef=-//EP//TEXT+TA+P7-TA-2011-0141+0+DOC+XML+VO0//EN.

%8 See above ‘The EU’s first negotiating directives for investment chapters in comprehensive free
trade agreements’. See also below.

9 See Titi (2015), § 78.

190K nahr and Reinisch (2007), pp- 97 (110); see further Titi (2015), § 78, including bibliography.
191 K nahr and Reinisch (2007), pp. 97 (111); Berger (1992), pp. 5 (19).

192 See in this regard the CME and Lauder v Czech Republic awards that are among the most cited
examples of the problems discussed here; in two simultaneous arbitrations dealing with the same
facts—one conducted under the Netherlands-Czech BIT and the other one under the US-Czech

BIT—one tribunal dismissed the claim and another tribunal awarded USD 353 million to the
investor; see CME v Czech Republic, UNCITRAL (1976), 13 September 2001, Partial Award,
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appellate mechanisms, where there is a likelihood of many claims under a particular
agreement, are currently considered.'® The TTIP negotiating directive likewise
states that “[c]onsideration should be given to the possibility of creating an appel-
late mechanism applicable to investor-to-state dispute settlement under the Agree-
ment.”'®* A comparison with trade law is particularly revealing. In contrast with
investment law, trade law provides a system for the settlement of international trade
disputes between its members within the WTO. This system is governed by the
Dispute Settlement Understanding (DSU) and applied by the WTO Dispute Settle-
ment Body (DSB). The DSU offers a single dispute resolution system that is
applicable to all WTO agreements. The creation of an appellate system in interna-
tional investment law has been discussed at length,lo5 and some of the new US
international investment agreements and the US Model BIT foresee the possibility
of negotiating a bilateral appellate body.'®

Inclusion of Human Rights, Sustainable Development
and the Right to Regulate in EU IIAs

The European Parliament proceeds to include additional considerations on the
insertion of social and environmental standards in the new treaties, for example,
obligations relating to the promotion of social standards, sustainable development,

pp. 109 et seq., available at http://www.italaw.com/sites/default/files/case-documents/ita0178.pdf;
Lauder v Czech Republic, UNCITRAL (1976), 3 September 2001, Final Award, pp. 35 et seq.,
available at http://www.italaw.com/sites/default/files/case-documents/ita0451.pdf.

103 European Commission, Communication, Towards a Comprehensive European International
Investment Policy, COM(2010)343 final of 7 July 2010, p. 10, available at http://trade.ec.europa.
eu/doclib/docs/2011/may/tradoc_147884.pdf; see on this also Tams (2014), p. 585; Calamita
(2014), p. 645.

1%4 Council of the European Union, Directives for the negotiation on the Transatlantic Trade and
Investment Partnership between the European Union and the United States of America, of 17 June
2013, para. 23, available at http://data.consilium.europa.eu/doc/document/ST-11103-2013-DCL-
1/en/pdf.

105 See, for example, Sauvant (2008); Tams (2006).

196 Article 28(10) US Model BIT 2012, available athttp://www.state.gov/documents/organization/
188371.pdf; see also the investment chapters of the United States—Chile Free Trade Agreement,
signed 6 June 2003 (entry into force: 1 January 2004), available at http://www.ustr.gov/sites/
default/files/uploads/agreements/fta/chile/asset_upload_file535_3989.pdf; United States—Singa-
pore Free Trade Agreement, signed 6 May 2003 (entry into force: 1 January 2004), available at
http://www.ustr.gov/sites/default/files/uploads/agreements/fta/singapore/asset_upload_file708_
4036.pdf; United States—Morocco Free Trade Agreement, signed 15 June 2004 (entry into force:
1 January 2006), available at http://www.ustr.gov/sites/default/files/uploads/agreements/fta/
morocco/asset_upload_file118_3819.pdf.
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human rights, good governance, etc.'” In particular, the Parliament reiterates that
future EU investment policy must promote “investment which is sustainable,
respects the environment” and “encourages good quality working conditions”'*®
and suggests the inclusion of a reference to the updated OECD Guidelines for
Multinational Enterprises'®” and a corporate social responsibility clause.''” The
Parliament further:

[w]elcomes the fact that a number of BITs currently have a clause which prevents the
watering-down of social and environmental legislation in order to attract investment and
calls on the Commission to consider the inclusion of such a clause in its future
agreements. i

Therefore, the protection the environment and the promotion of sustainable
development must not encourage investment by lowering domestic environmental
or social standards or “legislation aimed at protecting and promoting cultural
diversity”.''? Also from the point of view of EU constitutional obligations,
according to the general principles and objectives enumerated in Article 21 TEU,
ITAs must also be seen as a means of promoting the objectives enumerated in that
article “in the world”. As Commissioner Karel de Gucht has pointed out in his
presentation and interview before the European Parliament in January 2010:

Free trade must be a tool to generate prosperity, stability and development. . .. When part of

a wider set of measures, it is a potent lever promoting European values abroad, like
sustainable development and human rights. .... The EU must lead by example.

107 European Parliament, Resolution of 6 April 2011 on the future European international invest-
ment policy (2010/2203(INI)), paras. 27-30, available at http://www.europarl.europa.eu/sides/
getDoc.do?pubRef=-//EP//TEXT+TA+P7-TA-2011-0141+0+DOC+XML+VO//EN.

1%8 European Parliament, Resolution of 6 April 2011 on the future European international invest-
ment policy (2010/2203(INI)), para. 27, available at http://www.europarl.europa.eu/sides/getDoc.
do?pubRef=-//EP//TEXT+TA+P7-TA-2011-0141+0+DOC+XML+VO0//EN.

1% European Parliament, Resolution of 6 April 2011 on the future European international invest-
ment policy (2010/2203(INI)), para. 27, available at http://www.europarl.europa.eu/sides/getDoc.
do?pubRef=-//EP//TEXT+TA+P7-TA-2011-0141+0+DOC+XML+VO0//EN.

""9European Parliament, Resolution of 6 April 2011 on the future European international invest-
ment policy (2010/2203(INI)), para. 28, available at http://www.europarl.europa.eu/sides/getDoc.
do?pubRef=-//EP//TEXT+TA+P7-TA-2011-0141+0+DOC+XML+VO0//EN.

" European Parliament, Resolution of 6 April 2011 on the future European international invest-
ment policy (2010/2203(INI)), para. 30, available at http://www.europarl.europa.eu/sides/getDoc.
do?pubRef=-//EP//TEXT+TA+P7-TA-2011-0141+0+DOC+XML+VO0//EN.

"2 Council of the European Union, Directives for the negotiation on the Transatlantic Trade and
Investment Partnership between the European Union and the United States of America of 17 June
2013, para. 8, available at http://www.s2bnetwork.org/fileadmin/dateien/downloads/EU-TTIP-
Mandate-from-bfmtv-June17-2013.pdf.
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Conclusion

International investment law proves to be one of the most dynamic fields of inter-
national economic law and reflects current developments of economic law in
general. The “ands” are included, the sovereign right to regulate is more or less
accepted, and there is more detailed wording on the standards. The approach is one
towards an international investment law “2.0”—more balanced and innovative.
Especially the discussion and negotiation of the evolution of investment relations
between the EU, China and the US will not only affect the relationship between the
three most important global economic players, but also shape international invest-
ment law and politics for the next decade at least. The outcome of these nego-
tiations—between the EU and the United States on the Transatlantic Trade and
Investment Partnership, between again the EU and China on a stand-alone BIT,
between the US and China on a stand-alone BIT, and the multilateral Trans-Pacific
Partnership (TPP) Agreement—are likely to set the stage for the conclusions of
subsequent treaties with or between other partners.

In this regard, it is most evident that in a regulatory competition, especially
between the economic superpowers of the EU, China and the US, the EU cannot
afford to leave the negotiating floor and abdicate the shaping of future international
investment law to the other players due to false information and one-sided public
pressure.
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“Transleakancy”

Christoph Herrmann

Introduction

In an unprecedented move, the Council of the European Union, on 9 October 2014
decided to officially publish the directives for the negotiations of the Trans-Atlantic
Trade and Investment Partnership (TTIP).l The document was not new to the
interested public, though. The German version had already found its way into the
limelight of trade policy through a website entitled www.ttip-leak.eu—run by a
Green Member of the European Parliament (MEP). Other language versions may
have been available elsewhere and earlier—you never know.

When I met Horst G. Krenzler for the first time in 2003, the internet was already
a more or less established research tool for lawyers. However, that confidential
trade and investment negotiation or dispute settlement documents could be
“leaked”, i.e. published unofficially online, was beyond my imagination at that
time—or what I remember in that regard. WikiLeaks was only set up in 2006> and
its initial focus was on other matters than trade and investment policy.

Over the years, I had the privilege to meet Horst several times and he shared a
tiny bit of his vast experience and insights on trade policy with me. We never
touched upon the topic of transparency in trade negotiations nor on today’s increas-
ing flow of “leaked” negotiation mandates, draft agreements, WTO panel reports or
similar sources. Yet, I am pretty sure that Horst would have been very surprised
about the violations of confidentiality regulations which occur every time a docu-
ment is leaked—especially when committed by Members of the European Parliament.

! Available at http://data.consilium.europa.eu/doc/document/ST-11103-2013-DCL-1/en/pdf.
2 http://en.wikipedia.org/wiki/WikiLeaks.
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At the same time, he would have understood the change in the character of
international economic law which drives the demand for this kind of documents.
Trade and investment negotiations and disputes are perceived to be more about
legislation, i.e. the setting of rules, than mere tit-for-tat bargaining. Trade and
investment nowadays touch upon non-economic concerns, sometimes constitution-
ally protected, and attract the interest of the wider public, which in particular in the
EU is increasingly opposed to free-trade and investment protection alike. The failure
of the Anti-counterfeiting Trade Agreement (ACTA)’ in the European Parliament
(EP) and the recent citizens’ initiative against TTIP* are just two examples in kind.

In the present contribution, we will take a very brief look at the two main legal
principles colliding in trade and investment negotiations and dispute settlement:
confidentiality and secrecy on the one hand, and transparency on the other hand. We
will argue that the current “balance” between the two may best be described as
“transleakancy”—a word obviously yet unknown to the world>—i.e. a quasi-
transparency via leaked documents only. After a brief look at the principle of
transparency in international economic law and at the legal provisions governing
confidentiality of as well as access to trade and investment documents in the EU
and major international treaties, we will try to sketch some characteristics of
“transleakancy” as a specific status between secrecy and transparency in the
conclusions.

Transparency as a Legal Requirement in International
Economic Law

The claims for more transparency in international economic law are manifold, even
though it sometimes remains opaque what kind of transparency is actually being
asked for. In its widest possible meaning, transparency could be understood to mean
that absolutely everything that happens must be happening under public scrutiny,
i.e. the widest possible dissemination of all available information about what is
going on—online. One can easily see that NGO activists of the facebook generation
may understand transparency in this sense. From this perspective, secrecy has a
negative connotation: disguised illegitimate influence of unknown actors and
betrayal of the wider public. However, less intensive and extensive forms of

3See European Commission, Proposal for a Council Decision on the conclusion of the Anti-
Counterfeiting Trade Agreement between the European Union and its Member States, Australia,
Canada, Japan, the Republic of Korea, the United Mexican States, the Kingdom of Morocco,
New Zealand, the Republic of Singapore, the Swiss Confederation and the United States of
America, COM/2011/0380 final of 24 June 2011.

“See the European Commission’s rejection of the citizens® initiative “Stop TTIP” at http://ec.
europa.eu/citizens-initiative/public/initiatives/non-registered/details/2041?lg=en.

5 Atleast, a Google search of “transleakancy” did not produce any results when conducted (for the
last time) on 28 October 2014.
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transparency are equally easily imaginable: dissemination of relevant information
to relevant actors, namely national legislatures and other decision-makers.

Diplomacy has traditionally not worked in a very transparent way.® Despite the
claim by US President Woodrow Wilson as early as 1918, in the first of his 14 points,
to abolish all forms of secret diplomacy, no rule of public international law categori-
cally prohibits secret negotiations between governments. Only once agreements
have been concluded, they shall be registered with the United Nations Treaty office
(Art. 102 (1) UNCh). However, the non-compliance with that provision does not
render the non-registered Treaty null and void, but only non-invokable before UN
organs, including the International Court of Justice (Art. 102 (2) UNCh).

Since 2006, the WTO Transparency Mechanism for Regional Trade Agree-
ments’ goes a lot further by demanding that WTO members make an “early
announcement” of any negotiations envisaged to lead to a RTA.® Of course, this
obligation is limited to the fact of the start of negotiation as such and does not
require any Government to make public its strategy, objectives, red lines or any
other information that may endanger the success of the negotiations. With a view to
negotiations in the WTO itself, the picture is quite different. Over the last 20 years
and in particular after the Ministerial Conferences in Singapore (1996) and Seattle
(1999) the WTO has developed an impressive practice of internal and external
transparency and has largely—but not entirely—abandoned the old “Green Room”
practices.” As a rule, WTO documents are made public online and even restricted
documents will normally be de-restricted after 2 months only.'® On the basis of Art.
V:2 WTO Agreement and the 1996 Guidelines for arrangements and relations with
Non-Governmental Organizations,“ the WTO Secretariat informs NGOs and con-
sults with them extensively; however, due to reservations on the part of WTO
members, NGOs cannot be formally involved in WTO decision-making.'?

Similarly, there is no general rule under public international law that obliges
sovereign States to publish their domestic legislation, in particular not in a foreign
language. Again, WTO law is an exception: Art. X of the GATT requires that
Members publish “promptly” any laws, regulations, judicial decisions and admin-
istrative rulings of general application pertaining to practically all aspects of
external trade law. Other WTO provisions contain similar obligations.'? The

6 See Davérede, Negotiations, Secret, in: MPEPIL online.

"WT/L/671, 18 December 2006, available at http://www.wto.org/english/tratop_e/region_e/trans_
mecha_e.htm.

8E.g., the EU and the US made the early announcement for TTIP under the Transparency
mechanism on 8 July 2013, see http://rtais.wto.org/UI/PublicEARTAList.aspx.

9 See Perez-Esteve (2012).

10Gee WTO, Procedures for the Circulation and Derestriction of WTO Documents, Decision of
14 May 2002, WT/L/452.

""WTO, Guidelines for arrangements on relations with Non-Governmental Organizations, Deci-
sion adopted by the General Council on 18 July 1996, WT/L/162.

12 See Perez-Esteve (2012), pp- 10 et seq.
13 See Perez-Esteve (2012), pp. 4 et seq.; and Zoellner (2006), p. 579 (590).
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external trade laws of WTO members are, furthermore, subject to the Trade Policy
Review Mechanism (TPRM) including a factual presentation and extensive
Q&A." However, the purpose of this kind of transparency is not to enhance the
legitimacy of WTO Members’ trade laws and regulations. Its function is merely to
enable other Members to monitor their compliance with WTO law and to enable
economic actors to take notice of them in order to make rational business choices.
Accordingly, the WTO online glossary refers to transparency as “[d]egree to which
trade policies and practices, and the process by which they are established, are open
and predictable”."” Ultimately, transparency is designed to foster efficient resource
allocation—not more but also not less.'®

With regard to dispute settlement within the WTO, things have changed a lot in
the last years. The WTO dispute settlement system, despite limiting formal party
status to WTO members, has opened up to NGOs and the wider public in several
ways: they may be involved in the drafting of parties’ submissions, submit amicus
curiae briefs on their own initiative or may be heard as experts. Beginning in 2005,
hearings of panels, the Appellate Body or arbitration panels have occasionally been
opened to the public. Written submissions are either made public by the parties to
the dispute themselves or they have to provide written summaries (Art. 18.2 DSU).
Panel and Apellate Body reports are made public once they have been translated
into the three official languages of the WTO."”

In the investment field, transparency is also making progress, albeit—lacking a
multilateral forum and body of law—more slowly than in the WTO. As the impact
of investment agreements on domestic policy choices is even more apparent and
arguably more considerable than that of the WTO legal framework, this has been
increasingly criticised, together with other aspects of Investor-State Dispute Settle-
ment (ISDS).

The negotiation of bilateral investment treaties does not have to be made public
prior to registration with the United Nations Treaty Office. However, increasingly,
international trade agreements contain investment chapters, so that the WTO early
announcement obligations also catch the investment part. Consequently, the global
availability of BITs depends on voluntary registration or notification of agreements
by the contracting parties of such agreements.'® With regard to ISDS, external
transparency beyond the publication of the mere existence of a dispute depends on
the applicable lex fori and arbitration rules on the one hand, and on the approach of
the parties to a dispute on the other hand. Under the ICSID arbitration rules, written

14 See recent moves for reform of the TPRM, Chaisse and Matsuhita (2013), p. 9.

15 See http://www.wto.org/english/thewto_e/glossary_e/transparency_e.htm.

'®See however, Bungenberg (2015), in this volume, p. 32: “Transparency is mostly seen as a
means of promoting the credibility and legitimacy of the international economic law system”.

17 Perez-Esteve (2012), pp. 22 et seq.

"8See  http://unctad.org/en/pages/DIAE/International %20Investment%20Agreements%20(ITA)/
IIA-Tools.aspx. UNCTAD provides the most comprehensive BIT database of the world, but
explicitly points out that it is based on voluntary information by its members.
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submissions by non-disputing third parties may be allowed, hearings may be
opened to the public (if no party objects) and awards may be published by the
Centre, but only with the consent of the parties.'” Parties are of course free to
publish documents on their own initiative. Under UNCITRAL arbitration rules,
transparency was considered to be slightly weaker, but for future agreements, the
Convention on transparency for investor-state dispute settlement>' should improve
the situation significantly. Under the new rules, most documents in the proceedings
would have to be made public as a matter of principle. The 2014 draft EU-Canada
trade and investment agreement (CETA)** already refers to these rules.”

Confidentiality of Trade and Investment Documents: The
EU Legal Framework

Transparency is one of the key principles on which the EU is based. According to
Article 10(3) Treaty on European Union (TEU), every citizen shall have the right to
participate in the democratic life of the Union and decisions shall be taken as openly
and as closely as possible to the citizen (see also Art. 1(2) TEU). Under
Art. 11 TEU, the institutions not only shall give citizens and representative associ-
ations the opportunity to make known and publicly exchange their views in all areas
of Union action (para. 1), but also maintain an open, transparent and regular
dialogue with representative associations and civil society (para. 2). Furthermore,
the institutions shall carry out broad consultations with parties concerned in order to
ensure that the Union’s actions are coherent and transparent.

These general principles translate into a right of access to Union documents, laid
down in Art. 15 (3) of the Treaty on the Functioning of the European Union (TFEU)
and reiterated in Art. 42 of the EU Charter of Fundamental Rights. However, this
right is subject to principles and conditions determined by EU legislation, namely
Regulation 1049/2001,>* which contains significant exceptions to the right of
access in its Art. 4, for public interest reasons as well as privacy and integrity of
business secrets.

19 See Delaney (2008); Sackmann (2012), pp. 43 et seq.

20 Sackmann (2012), pp- 63 et seq.

2L UNCITRAL Arbitration Rules (as revised in 2010, with new Art. 1, para. 4, as adopted in 2013)
and UNCITRAL Rules on Transparency in Treaty-based Investor-State Arbitration, Resolution
adopted by the General Assembly on 16 December 2013, available at http://www.uncitral.org/pdf/
english/texts/arbitration/arb-rules-2013/UNCITRAL-Arbitration-Rules-2013-e.pdf.

22 Available at http://trade.ec.europa.eu/doclib/docs/2014/september/tradoc_152806.pdf.

23 See Article X.33: Transparency of Proceedings of the CETA draft.

24 Regulation (EC) No 1049/2001 of the European Parliament and of the Council of 30 May 2001
regarding public access to European Parliament, Council and Commission documents, [2001] OJ
L 145/43.
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On the other hand, the confidentiality of EU documents is protected by security
rules of procedures of the different institutions, e.g. the Commission Decision of
29 November 2001 amending its internal Rules of Procedure, the Council Deci-
sion of 23 September 2013 on the security rules for protecting EU classified
information,?® the Bureau of the European Parliament Decision concerning the
rules governing the treatment of confidential information by the European Parlia-
ment”’ and the Agreement between the Member States of the European Union,
meeting within the Council, regarding the protection of classified information
exchanged in the interests of the European Union.”®

The EU Commission, which is the lead negotiator for the EU side in trade
negotiations (see Art. 207(3) TFEU), besides informing the Trade Policy Commit-
tee and the EP regularly, is navigating between these legal rules. On the one hand, a
legitimate interest of the wider public in the actual negotiations is understandable
and dissemination of information is indispensable for public backing (or at least
absence of public resistance) of a trade agreement. On the other hand, the publi-
cation of negotiated texts which are not yet agreed may very well compromise the
success of the negotiations. However, recently, the practice of the Commission has
increasingly developed towards more transparency than in the past and has stepped
up communication on it: in spring 2014, the Commission held an online consul-
tation on the hotly debated topic of ISDS in EU trade and investment agreements
and later in 2014 it lobbied the Member States to make the TTIP negotiation
directives—which had already been leaked—public. After every round of the
TTIP negotiations, the Commission publishes an update on the state of the negoti-
ations. Shortly after negotiations are concluded, the agreed texts become available
on the Commission’s website (e.g. in the case of the EU-Singapore agreement).
The Commission even published a factsheet dedicated to “Transparency in EU
trade negotiations”.”” Yet, its communication strategy itself was leaked again. What
is not officially available, though, are drafts of the negotiated texts on the different
aspects of the agreements. Yet, they are still often “publicly” available, which
brings us to the next part: leakage.

23 Commission Decision (2001/844/EC, ECSC, Euratom) of 29 November 2001 amending its
internal Rules of Procedure, [2001] OJ L 317/1.

26 Council Decision (2013/488/EU) of 23 September 2013 on the security rules for protecting EU
classified information, [2013] OJ L 274/1.

*’European Parliament, Decision of the Bureau of the European Parliament of 6 June 2011
concerning the rules governing the treatment of confidential information by the European Parlia-
ment, [2011] OJ C 190/2.

8 Agreement between the Member States of the European Union, meeting within the Council,
regarding the protection of classified information exchanged in the interests of the European
Union, [2011] OJ C 202/13.

2 See also the Commission’s latest move towards transparency under the auspices of new Trade
Commissioner Cecilia Malmstrom: European Commission, Press release of 19 November 2014,
Commission to Further Boost TTIP Transparency, available at http://trade.ec.europa.eu/doclib/
press/index.cfm?id=1201
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Leaked Documents in the Global Trade and Investment
System: Some Observations

It is hard to give a full account of trade and investment documents which found their
way into the public light despite whatever classification they may have had. To
mention just a few: the draft TPP IP chapter was leaked on WikiLeaks,”" the EU
TTIP mandate was leaked at www.ttip-leak.eu by an MEP, drafts of parts of the
EU—Canada CETA agreement were repeatedly leaked on different websites and the
ultimate text was leaked by a German public TV station’' some weeks before its
public release.”” Some websites are dedicated to leaking trade documents
exclusively.33

Some observations are warranted in that regard. First, we are permanently
confronted with the problem of authenticity. There is no way of knowing whether
the leaked text is authentic or made-up. Secondly, you can hardly know whether the
seemingly authentic text is still on the table or whether it represents a status of
negotiations already abandoned. Thirdly, it is often difficult to know whether the
text represents a particular view on the negotiations (e.g. of one of the parties) or
whether it is consensual. Fourthly, we regularly do not know why the document has
been leaked and which interests are pursued by doing so. We may easily become
exploited by the leaker for his or her vested interests. Lastly (and I am sure there is
more to observe), it is difficult to keep track of all the leaks which pop up here and
there. Most scholars will already have attended conferences in recent times where
the speakers mentioned certain leaked texts which they claimed to possess and the
audience started searching them on the spot with their laptops or iPads. With regard
to a level discussion field, leaked documents sometimes create more problems than
they solve.**

Of course, leakage increases rather than reduces transparency of trade negoti-
ations, even though sometimes in a weird, confusing and—it must be said—illegal
way. All these problems could be avoided if all the texts were made public by the
negotiating parties and I personally believe that practice is headed that way anyway.
Negotiations which are nowadays more akin to regulatory law-making than tit-for-
tat tariff cuts certainly deserve a more open treatment than they presently receive.
Yet, the transparency they deserve will not be created by leaked documents,
but by official publication only! What leakage creates is not transparency, it is

30gee https://wikileaks.org/tpp/.

3l gee http://www.tagesschau.de/wirtschaft/ceta-101.html.

32 See http://trade.ec.europa.eu/doclib/docs/2014/september/tradoc_152806.pdf.

33 See http://www.bilaterals.org/?-texts-of-agreements-&lang=en.

**The case of the ill-informed if not deliberately misleading award-winning newspaper article
“Die Macht des Geldes”, Die Zeit, No. 10, 27 February 2014, p. 15 is an impressive example of
these problems, cf. Griebel (2014); see however on the chance to discuss legal issues based on
leaked documents: Streinz (2015), in this volume, pp. 274 et seq. (discussing inter alia whether the
TTIP falls under the EU’s exclusive or shared competence).
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transleakancy: a situation in which we all seem to know more than we are publicly
allowed to know, but still less than the full truth which we are interested in and
believe to have a right to know and care about. In January 2015, the EU Commis-
sion has now also begun to publish selected negotiation offers for TTIP - another
move towards more transparency. Further such moves will certainly follow.
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Multilateral Trade Policy Is Back

Knut Briinjes and Milena Weidenfeller

Introduction

The then 159 members of the World Trade Organization (WTO) agreed to the
so-called “Bali Package” after intense negotiations at the Ninth Ministerial Con-
ference in Bali, Indonesia. One of the key points was the new Agreement on Trade
Facilitation. It eliminates many of the bureaucratic hurdles and difficulties sur-
rounding the trade in goods, and creates standardised framework conditions for
customs procedures. This is good news for all enterprises involved in international
trade and should be implemented, as foreseen in Bali, in due course.

An Historic Step

The hard-earned agreement in Bali is an historic step. For the first time since the
founding of the WTO on 1 January 1995, which was based on the former General
Agreement on Tariffs and Trade (GATT) 1947, an understanding on a new multi-
lateral agreement was reached in Bali in December 2013. This agreement on the
facilitation of trade is enormously important for commercial practice. The political
signal that the WTO has sent to the world with this agreement is no less important.

The length and progress, intensity and results of the negations in the run-up to
and during the conference show how difficult it has become to reach agreements in
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the multilateral system of the WTO, which now has 160 members. The agreements
are difficult to achieve and implementing the results will take place to some extent
using transitional periods to make the transition easier for weaker developing
countries. In the worst case scenario, the agreements reached in Bali could also
be taken hostage for completely unrelated policy reasons.

The main goals for the ongoing Doha world trade round—the integration of
developing countries into the world market, the comprehensive opening of markets
for industrial and agricultural goods as well as for services at the multilateral level,
and the evolution of the rules based system of world trade—has received a strong
impulse from the current agreement. The Ministerial Conference in Bali confirmed
the Doha Development Agenda (DDA) and praised the decisions made at the
conference as important milestones on the path to completion of the Doha Round.
It instructed the Trade Negotiations Committee (TNC) to prepare a clearly defined
work schedule for the remaining DDA topics within the next 12 months.

A Look Back: From GATT to WTO

After World War II, several international organisations and institutions were
formed to shape global economy and finances. The World Bank and the Inter-
national Monetary Fund were founded at the Bretton Woods Conference in 1944.

In the area of trade, the GATT was established in 1947 to determine the trade
principles for the planned International Trade Organization (ITO). Because the US
Congress failed to ratify the ITO charter, the GATT’s already negotiated tariff
concessions were provisionally established and tariff reductions based on these
principles were negotiated in some successive trade rounds.

The so-called “single undertaking” emerged as an important principle of trade
rounds. One round only comes to an end once an agreement has been reached in all
areas (“nothing is agreed until everything is agreed”). Only in this way is it possible
to achieve a horizontal balancing of interests in all areas of negotiation at trade
rounds. In total, there were eight GATT trade rounds; the Doha Round is the first
WTO trade round.

Founding of the WTO

The World Trade Organisation, headquartered in Geneva, was founded after the
conclusion of the last successful trade round, the so-called “Uruguay Round”, in
1995. As part of the Uruguay Round, the text of the original GATT treaty was
expanded using numerous supplementary agreements on agriculture, technical
barriers to trade, sanitary and phytosanitary measures, rules of origin, etc. The
scope of the WTO extends far beyond the trade in goods, because it also includes
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trade in services' and the protection of intellectual property rights” and as the crown
jewel of WTO, the dispute settlement system.’

Trade in services under GATS differs from trade in goods under GATT, because
each WTO Member is free to decide which obligations it wants to assume and
which not.

TRIPS however is not a means for opening the market, but regulates the cross-
border exchange of intellectual property rights (IPR) and sets international mini-
mum standards for the protection of IPR. WTO members are at liberty to provide
more extensive protection, if they so choose. Like the other WTO commitments,
TRIPS provisions are binding on all WTO Members.

All WTO Members approved the agreements according to the above-mentioned
principle of “single undertaking.” The level of commitment and various transition
periods were tailored according to the level of development of each WTO Member.

Principles of the WTO

WTO Members set the rules of world trade by consensus. Their goal is worldwide
trade without customs duties, and free from other barriers, based on two funda-
mental principles of non-discrimination, which are reflected in all WTO
agreements.

The first is the “most favoured nation” principle (MFN). If a WTO Member
allows another Member a commercial benefit, it must concede this benefit to all
other WTO Members. Important exceptions are bilateral and regional free trade
agreements.

The second is the so-called “national treatment” principle, which means that
imported goods are treated exactly the same as those produced in the Member’s
own country.

Development of the WTO

In recent years, some structures have fundamentally changed. This includes the
growing number of Members who exhibit a strong heterogeneity. After China,
Russia was the last large country to have been admitted. In addition to these,
even the poorest developing countries, most recently Yemen, are benefiting from

!'See the General Agreement on Trade in Services (GATS), Annex 1B WTO Agreement.
2 See the Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS), Annex 1C
WTO Agreement.

3 See the Understanding on Rules and Procedures Governing the Settlement of Disputes (DSU),
Annex 2 WTO Agreement.
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membership. As a consequence, there is a stronger involvement by developing
countries in the WTQO’s decision-making processes. For this reason, the WTO can
be seen as an almost universal organisation, which incorporates more than 90 % of
world trade.

The WTO Dispute Settlement Mechanism

The WTO is equipped with the Dispute Settlement Body (DSB), an efficient
enforcement mechanism able to impose sanctions with which all WTO Members
have to comply. In contrast, the former GATT dispute settlement mechanism could
rarely resolve trade disputes, because all decisions had to be unanimous.

In the WTO, the newly created DSB framework has corrected this vulnerability.
It provides for an initial consultation period between disputant Members. After-
wards, the panel phase starts automatically after 60 days if the conflict could not be
resolved bilaterally. Furthermore, the panel’s decisions will now be automatically
adopted, except when they are unanimously rejected (principle of negative
consensus).

In addition to this, Art. 17 DSU created the Appellate Body to provide an appeals
process for the DSB.

Currently, the DSB is overloaded and the length of the proceedings, due to their
great complexity, is seen as a problem. The system is not suited to resolve
essentially political controversies (e.g. the Airbus/Boeing subsidy dispute), nor to
partial agreement on items, which have to be resolved within the framework of
general trade round negotiations (e.g. cotton subsidies).

WTO: In Need of Reform?

After the failure of the WTO Ministerial Conferences in Seattle and Cancun,
demands for institutional reforms became louder. The WTO has been accused of
having a “democracy deficit” since its inception. The fact is the WTO rules
increasingly affect sensitive areas, which interfere deeply with the states’ sover-
eignty. These include functions such as consumer and environmental protection and
the protection of human and animal health.

In the WTO, Members negotiate with each other. The WTO is only the platform
and solicitor. Contracts are drawn up before the WTO Secretariat and then ratified
by the legislatures in each country. Like in other international fora, parliaments are
not directly involved in the negotiations. To mitigate this deficiency, the proposal
has been made to set up an advisory board for national parliaments at the WTO, a
sort of consultation committee. Parliamentarians from the Inter-Parliamentary
Union (IPU) and the European Parliament are dealing with this question. They
formed the “Parliamentary Conference on the WTO” in 2001. It meets once a year
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with the aim of complementing multilateral negotiations with a parliamentary
dimension.

There is often criticism of the consensus principle that underlies the decisions
made by the WTO. It makes an agreement between the 160 Members very difficult.
Every Member has a vote so it could theoretically use its veto and block decisions
that are against the will of the majority of the Members. At the Ministerial
Conference in Cancun in 2003, it became clear how hard it could be to reach an
agreement by consensus. Various proposals were discussed, but they were
discarded in the end.

After the conclusion of the Doha Round and in the context of a WTO reform, it
will be necessary to find new formats of negotiation beyond the traditional world
trade rounds. In this context, there will also be a discussion on a further differen-
tiation of developing countries, which represent more than two thirds of WTO
membership. In particular, the classification and role of the large emerging econ-
omies in world trade must be reconsidered. Given the strong increase of South—
South trade, the previous North—South conflicts are of less interest today to many
developing countries.

Challenges for the WTO: Increasing Regionalisation

The increasing number of preferential trade agreements (better known as Free
Trade Agreements, FTAs) will be assessed differently.

The expert report by former GATT and WTO Director-General Peter Suther-
land* once described them as the biggest threat to the WTO. They are politically
controversial because they allow some WTO Members to receive benefits that other
Members do not. Thus, the principle of most favoured nation, one of the biggest
advantages of the WTO, is being undermined by such agreements, even if done so
by legal means. Meanwhile, the most-favoured-nation status is more and more the
exception than the rule.

Furthermore, such regional agreements often overlap so that it may lead to non-
compatible rules in some instances (e.g. on the rules of origin).

In the most recent FTAs, however, other topics are in the foreground. These go
beyond the aspects regulated by the framework of the WTO (so-called “WTO-
Plus”) and, motivated by a growing internationalisation of value-added chains,
represent more of a deepening of existing integration. The WTO+ agreements
deal with rules on competition policy, investment protection, transfers of capital
and regulatory cooperation.

Given the great prevalence of bilateral trade agreements, the central question
should be whether bilateral or multilateral integration is preferable, or whether
bilateral integration on its own is harmful. What is more important, is to what extent

“ Director-General during the transition period from GATT to WTO, 1993—-1995.
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and under what conditions a bilateral agreement is compatible with multilateral
integration and how coherence with FTAs can be guaranteed by the WTO rules.
This certainly raises starting points for synergies between multilateral and bilateral
integration. Thus, bilaterally agreed liberalisations could be used increasingly as a
model for multilateral cooperation on the basis of “best practice” analyses.

Political Aspects of Regional Trade Agreements

It is still controversial whether bilateral agreements can actually serve as a model
for multilateral agreements or rather, within the meaning of Bhagwati’s “spaghetti
bowl”,” a network of regulations interferes with transparency in international trade
and therefore has the effect of increasing complexity.

Thus, there are still considerable coherence problems between multilateral and
bilateral integration at the legal level. Regional agreements in the form of customs
unions and free trade areas are fundamentally privileged according to GATT and
GATS, as long as a more restrictive regime is not built up against third countries.
The requirements are relatively vague. For example, “substantially all the trade”
(GATT) or “substantially all discrimination” (GATS) will have to be dismantled
within the RTAs in order for the RTA to fall outside the scope of the MFN
principle.

The transparency mechanism provided for in the WTO to monitor these objec-
tives is only a partial success, despite some progress in recent years. Even though
coherence has been improved by the substantiation and tightening of rules, the
acceptance of the mechanism among Members is not without reservation.

Commercial Aspects of Regional Trade Agreements

Also from an economic perspective, bilateral agreements can only be the second
best solution compared to multilateral agreements, because the trade diversion
caused by preferential agreements (discrimination effect) can diminish the effi-
ciency benefits from the international division of labour. However, that is countered
by trade creation (efficiency effect), which grows out of intensified trade within the
integrated area. A rule of thumb states that the efficiency effect is smaller compared
to the discrimination effect, depending on how small the partner countries’ share of
world trade is and how small the proportion of internal trade to the partner’s total
trade is. Conversely, the discrimination effects are minimised if the trading partners
were to trade with each other even without an agreement. Taking into account that
preferential agreements often extend beyond pure trade topics, additional positive

3 Bhagwati (1995).
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effects on institutional efficiency are possible, particularly with North—South RTAs
(albeit from a regulatory perspective, it is not desirable to regulate non-economic
aspects of trade agreements). Furthermore, regional agreements are easier to nego-
tiate due to the smaller number of members, and disputes can be resolved more
effectively, because the agreement provides better monitoring and enforcement
capabilities.

From the German perspective, the highest increases in prosperity are expected
by a closer cooperation of the EU with regions where the German economy will
increase exports in the near future. Countries of particular interest for cooperation
are the most dynamic economies in the process of industrialising, which, therefore,
have a demand (especially ASEAN countries) for high-quality capital goods and
the associated services from Germany (service, support; in mechanical engineering:
30 % of export). Most of them maintain high tariffs and effective non-tariff barriers
to trade.

Objectives of the Doha Round

The ninth round of trade negotiations was launched—significantly influenced by
the events on September 11—in November 2001 in Doha, Qatar. As a concession to
developing countries at the start of a new round, an emphasis was placed on better
integration of developing countries into the world trade system. This was made
clear in the Doha Development Agenda (DDA).

The mandate for negotiations at the Doha round was comprehensively worded—
assuming that by taking on a very wide spectrum of a total of 21 topics, the
necessary balance among the strongly diverging interests of the WTO members
could be achieved: fewer customs duties; more access to the market for agriculture,
industrial products and services; reduction in subsidies; protection of intellectual
property; fairer access to medication; rules for geographical indications, for invest-
ment, and for competition; more transparency in public procurement; trade facili-
tation; better disciplines for anti-dumping and protection measures; new rules for
regional agreements; reform of the dispute settlement mechanism; trade and the
environment; trade and technology transfer—the motto was “you name it —it’s in.”
A new fund for expanding capacity for developing countries (DDA Global Trust
Funds) and increased trade-related development assistance (Aid for Trade) was put
over this compendium of heterogeneous negotiation topics.

Added to this was the above-described principle of the single undertaking, which
states that agreements on partial results should only apply if an overall agreement
on all issues is reached. This should allow for the necessary balance of interests
beyond the limits of individual negotiation chapters.

Soon, it became apparent that requirements for the negotiations had to be
scaled back. In 2003, this led to some of the new negotiation areas, known as
the “Singapore issues”, being dropped such as trade and investment, public
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procurement, and trade and competition. Only the topic of trade facilitation
remained, which has now the chance of being completed successfully in the near
future.

The concentration on the traditional issues of market access for industrial and
agricultural products, as well as services, proved to be expedient when the subse-
quent negotiations were at least able to be taken so far forward that an informal
ministerial meeting was convened in 2008 with the aim of concluding negotiations
on a “modalities package”. However, an agreement in 2008 ultimately failed,
because no compromise between the main rivals, the USA and India, could be
achieved in the highly contentious area of market access for agricultural products.

Since 2008, the potential for conflict within the WTO on market access for
agricultural products has decreased, because a significant increase in demand in
agricultural markets has contributed to the reduction of duties and domestic support
measures. However conversely, the potential for conflict in the area of industrial
goods trade has grown within the WTO. This is particularly due to the fact that the
willingness of some emerging countries towards market opening was subordinate to
the desire to build up and to protect domestic production by means of national
industrialisation strategies. This was usually associated with “local content”
requirements, which are inconsistent with WTO law in principle. Intensive attempts
using different approaches were made in an effort to bring together negotiation
positions in the area of market access for industrial goods. These remained unsuc-
cessful in the follow-up to the informal ministerial meeting in 2008.

Subsequently, to achieve further progress at the Doha negotiations, the principle
of the “single undertaking” had to be effectually dismissed. After the Eighth WTO
Ministerial Conference in late 2011, an effort has been made to continue nego-
tiations on a few of the attractive categories of the Doha Round, especially those of
interest to developing countries, with the aim of an agreement at the Ninth Mini-
sterial Conference. Due to the anticipated win—win situation, it is especially impor-
tant to come to an agreement on trade facilitation—a simple, but effective set of
rules for the global economy, which should lead to greater trade reliability and
predictability. This was paramount in preparing for the Ninth WTO Ministerial
Conference, because a reduction in bureaucracy for customs clearance will benefit
all WTO Members in principle.

Studies show that developing countries would benefit even more than industrial-
ised countries. This seems logical since the biggest hindrances and delays for the
cross-border movement of goods are outdated or even completely missing infra-
structure and a high susceptibility to corruption.
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Charges for Customs Clearance

Various international studies (e.g. OECD, World Bank, CEPII) have shown that
through the comprehensive easing of customs, savings in industrialised countries
could amount to about 10 % of total trading costs and could even be up to 16 % in
developing countries.

An OECD country requires on average five customs documents and 10 days for
one container to clear customs. The costs for this amount to €735. In contrast to
this, an African country usually requires twice as many customs documents, up to
35 days for customs clearance and even up to 44 days for imports. The average cost
amounts to up to €1,500 per container. That is almost double the corresponding
costs in OECD countries.

Especially in less developed countries, simpler and more standardised customs
documents could already reduce expenses on goods by about 3 %. In some of these
countries, more than 5 % of gross domestic product must be spent on customs
clearance. This considerable amount is in return lost in company revenue. Reasons
for costly processing are often due to insufficiently trained personnel and tariff
structures in need of improvement or inefficient processing practices.

Nonetheless, it became apparent that many developing countries define trade
facilitation as an interest of developed countries and, therefore, they want it to be
treated as compensation in further negotiation topics. These were some of the
known demands: Improvements in market access for developing countries and
the least developed countries (LDCs), where the agricultural sector in turn was of
particular importance. Since October 2012, the issue of food security, on India’s
insistence, eventually developed into a major point of contention and in the end
almost caused the Bali package to fail.

All Agreements of the Ninth WTO Ministerial Conference at
a Glance

In Bali, the WTO reached understandings on ten points, which were negotiated in
the framework of the Doha Round. At a glance, these are:

I. The understanding on an agreement on trade facilitation
II. Understandings in the interests of the developing countries on:

1. A monitoring mechanism to test and improve the rules and regulations of the
WTO on the special and preferential treatment of developing countries
(monitoring mechanism);

2. A procedure for the implementation of so-called services waivers, which
allow preferential treatment of LDCs on market access for services, like that
of the generalised GATT preference system for the goods trade, which has
been in place since the early 1970s;
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3. Guidelines to simplify the rules of origin for preferential market access for
LDCs, making for better use of LCDs’ existing capacities in the granting of
preferences;

4. A political declaration on establishing comprehensive duty-free and quota-
free market access for products from LDCs to the markets of industrialised
states and emerging countries, which are in a position to do so. The EU
already granted this a long time ago for all products except arms (Every-
thing But Arms, EBA); as well as

5. An understanding on the further reduction of customs duties and internal
support measures for cotton, which until now made it more difficult for
cotton-producing developing countries to access the market.

III. Decisions made by the Ministerial Conference in Bali for the area of
agricultural negotiations within the framework of the Doha Round:

1. An agreement on tariff quota management for agricultural goods to improve
the transparency in quota allocation by using predictable processes, so that
the granted import quotas on zero tariffs or lower tariffs can be better
utilised;

2. A political declaration on the commitment to the further reduction of export
subsidies;

3. An implementation of an interim mechanism for the issue of public storage
of agricultural goods to ensure food security for poorer sections of the
population; as well as.

4. A recognition of general services programmes related to land reform and
rural livelihood security to promote rural development and poverty
alleviation.

The Drama of the Negotiations Before, During and After
the Conference

After the Eighth WTO Ministerial Conference in December 2011, the negotiations
on the Bali Package initially developed along the question of which issues might
come under consideration for early partial results of the Doha Round. The common
view of all WTO Members was that an agreement on trade facilitation should be an
essential element of the package, but with different prospects and understanding of
the intended content. This meant that the negotiations on trade facilitation, which
were previously relatively constructive and quick, were now not making any
progress. In addition, it was foreseeable that questions of market access for the
agricultural sector would be raised by developing countries over the course of 2012.
The coordination processes within the various WTO groupings have proven diffi-
cult, because it has long been unclear what concrete demands would be brought to
the negotiating table.
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Brazil finally put forward a proposal, the first country to do so in spring 2012, for
more transparency for tariff rate quotas for agricultural products. It was tailored in
such a way—against the backdrop of the candidacy of Brazil’s Robert Azevédo for
the position of WTO Director-General—that the proposal in principle was met with
broad acceptance. Only later did the topic become explosive between the US and
China, because the proposal only set out commitments for industrialised countries
and spared emerging countries, which are still listed as developing countries in the
WTO’s categories. In October 2012, a proposal was presented by the G33 devel-
oping countries group on India’s initiative that resulted in a change to the WTO
Agreement on Agriculture. The aim of this was to allow the purchase of agricultural
goods at subsidised prices for large-scale storage, in order to ensure food security
for poorer populations. In addition, the demand for a reduction on agricultural
export subsidies was raised again by the G20 group of agricultural exporting
countries in the WTO. Even before the Bali conference, the same confrontation
lines were drawn as back in 2008, which had already once prevented a successful
outcome at the Doha negotiations.

In the first half of 2013, there was hardly any substantial progress made on
bringing the differing positions together. The crucial turning point came in
September 2013, as Roberto Azevédo took office as the new WTO Director-
General. He was able to succeed by fundamentally changing the negotiation
approach, which scarcely seemed possible: Up until then, the Doha negotiations
had been characterised by the fact that smaller groups of key players met with each
other. He undertook the—quite risky—attempt to hold negotiations on the pro-
posals’ texts while involving all then 159 WTO Members at the same time.
Azevédo was thus able to drive numerous outstanding issues forward and to bring
them to a conclusion, and vote, by 25 November 2013. That, along with his tireless
additional mediation efforts during the Ministerial Conference itself, can only be
seen as a phenomenal success, which deserves the greatest respect. Azevédo has
found compromises for more than a hundred questions in the text of the agreement
on trade facilitation during marathon sessions with the entire WTO membership. He
has ironed out the disagreements between the USA and China over customs quotas
and has subsequently persuaded India to compromise on the question of the storage
of subsidised agricultural goods.

The success at the Geneva negotiations was already torn out from under
Azevédo’s feet, even before the conference began, by India. At the last minute,
the Indian government returned back to their maximum demand regardless of the
negotiations reached in Geneva, which was to be permanently, not only tempo-
rarily, freed from the obligations set out in the WTO agriculture treaty on subsidised
warehousing. This was not a viable option for many other WTO Members, espe-
cially for India’s neighbouring countries, which were—quite understandably—
afraid that their markets would be flooded with surpluses from Indian warehouses.

Thus, at the beginning of the Ministerial Conference, it was completely unclear
which turn the negotiations would take. The prospects for an agreement depended
on India’s stance. Negotiations on the last questions for the agreement on trade
facilitation were still open, but did not make sense without any prospect of an
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agreement with India on warehousing. Everything seemed to depend on how Indian
Trade Minister Sharma would position himself in Bali. He announced his position
on the second day of the conference. It was a hard stance, declaring that food
security is non-negotiable for India. This message was primarily directed to his
home constituency, where elections were taking place. It was obviously not pri-
marily about finding the right balance at the WTO multilateral negotiations on a
Bali package, but rather addressing Indian voters at home.

During the night of 5 and 6 December, DG Azevédo eventually succeeded again,
along with the USA and the Conference’s host country, Indonesia, in finding the
basis for a solution that could be consolidated to such an extent that a compromise
was within reach during the course of the day on 6 December. The solution, quite
unexpectedly, created a new rift between Cuba and the USA, because of the USA’s
embargo of Cuba. This necessitated another long night of negotiations in Bali,
before a final understanding on the Bali Package could be officially agreed to on
Saturday, 7 December, one day after the conference was planned to end.

At present, India, supported by some African and Latin American countries, has
reopened the debate and put the Bali results on Trade Facilitation into question.
In doing so, India is guided by its own internal agricultural subsidies, consciously
ignoring the benefits, Trade Facilitation would have especially for developing
countries. In addition, India unnecessarily opened a North-South controversy at a
moment when the multilateral system needs support and unity. A failure of Trade
Facilitation could put the Doha Development Agenda at risk and could mean a
further erosion of the rules-based system. Small and vulnerable countries would
suffer more than the main trading nations. In the end, disharmony at multilateral
level would harm the interests of all nations instead of fostering trade, development,
jobs, income and technology transfer.

Categorising the Results and Further Perspectives

The multilateral trading system is the central framework for world trade. It joins
together industrialised and developed countries and emerging economies, as well as
the least developed countries, under a set of rules, and it contains the principles of
most favoured nation and non-discrimination, which create equal rights for all
parties involved.

The WTO has a binding, functional and much used dispute settlement mecha-
nism, and a system for monitoring the trade policies of its Members. In this way, it
is far ahead of other international organisations.

However, in recent years, these important features have been pushed into the
background, because the Doha Round still has not come to a close after more than
13 years.

With the understanding on the Bali Package, and particularly an agreement on
trade facilitation, the WTO showed strong signs of life. It demonstrated that even
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negotiating new multilateral trade rules within the WTO framework can be com-
pleted successfully.

The agreement in Bali has an historic dimension, because in times of growing
global networks of supply and value-added chains, world trade in the twenty-first
century needs timely multilateral solutions more urgently than ever.

Even if the full implementation of the agreements made in Bali on trade
facilitation is still uncertain, the result could be a giant leap forward for trade
practice. Significant time and cost savings could be expected in North—South
trade. South—South trade would benefit even more from systematic implementation,
because the main hurdles for customs clearance are in developing countries.

The Ninth WTO Ministerial Conference has paved the way for continuance of
the Doha negotiations step by step and preserved the possibility of full completion.
The outcome of the Bali negotiations shows that even with 160 Members, the WTO
is capable of making new, far-reaching decisions. However, the course of the
negotiations also shows that this takes a lot of time and is becoming increasingly
difficult.

At the same time, the trend for more bilateral and plurilateral agreements is
expected to continue. This does not have to be seen as a disadvantage: If such
agreements comply with the requirements of WTO law, and therefore create more
trade liberalisation, they can be building blocks on the way to a later multilateral-
isation of their results.

Bilateral initiatives, as well as plurilateral negotiations, can act as a catalyst for
greater flexibility and willingness to compromise on multilateral negotiations. In
particular, the opening of bilateral negotiations on a free trade agreement between
the EU and the USA (TTIP) has sent a wakeup call around the world and could also
have a healing effect on the multilateral negotiations in Geneva. It aims at covering
new ground in the area of regulatory cooperation and in drafting a modern chapter
on sustainable trade. Through TTIP, issues of labour standards will be touched upon
in the same way as questions of major environmental conventions. And last but not
least, the trading partners will try to shape an ambitious but balanced chapter on
investment protection, an area previously covered by many individual treaties of
the respective Member States of the EU. Political debate on the level of protection
for investments on the one hand, and the appropriate policy space or “right to
regulate”, continue to accompany the public debate in Germany even more heatedly
than many trade topics before. It is not yet clear which will be the way forward of
the main trading zones in the world on this topic, but the effort should be
worthwhile.
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Multilateralism as a Basis for Global
Governance

Christian D Falkowski

The European Union and the Normative Multilateralism

The advent of the era of globalisation has increased considerably the call for global
governance. The growing interdependence of states has underlined the need for
common global actions, be it in the domain of economy, fight against poverty,
climate change, energy or security against terrorism. Traditional power politics in
the pursuit of narrowly defined national interests cannot keep up to meet future
challenges. Strong regional and global institutions as well as transnational actors
are universally regarded as the cornerstone of a future multipolar world order
moving towards global governance and political interaction—a departure from
state-centric understandings of world politics.

Closely linked to the emergence of global governance is the concept of multi-
lateralism. Multilateralism is, however, not synonymous with “global governance”.
Rather, multilateralism refers to a particular principle, a specific way to tackle
global issues. Multilateralism stands for a way of behaviour between states and/or
institutions. International political stability is to be achieved through the involve-
ment of all the parties concerned and on the basis of jointly elaborated solutions to
problems.

Multilateralism can be considered as the basis, essential for making global
governance really work, and effective in addressing global challenges. The classic
definition of multilateralism means the handling of transnational problems by three
or more parties concerned on the basis of mutually agreed general principles of
conduct. An important aspect of this “idea of standards” is that the “codes of conduct”
take precedence over individual interests of the parties involved. By moving from
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limited interest-based behaviour towards more generally accepted principles, a grow-
ing confidence between the parties should evolve gradually.

The confidence of smaller states in the willingness of the more powerful ones to
fully respect commonly agreed principles and standards is the essential aspect of the
concept of multilateralism. In other words, the parties expect that the larger and
more powerful states are willing to adhere to binding agreements indeed, accepting
credible investigations and procedures to adjudicate any disagreements on the
implementation of its multilateral commitments.

The importance of multilateralism to the European Union is obvious. Multilat-
eralism is, so to speak, the organisational principle of European integration, or:
European integration is a particular form of multilateralism. Multilateralism forms
part of the European identity. As the building principle of European policy,
multilateralism is based on the historical experience of Europe. The great
European wars of modern times were mostly triggered by striving for hegemony,
and have generally been terminated with the victory of the counter-power coalition.

American history and political awareness is significantly different. The United
States have pursued with success a hegemonic policy in different periods of their
history. From the beginnings of continental expansion to its present global power
position, the “long march of the American Empire”' has been considered, apart
from a few exceptions such as the Vietnam War, as a success of hegemonic and
imperial policy. This experience nourishes the “myths of imperial policy”” and
shapes until today the American view of history.

And because the positive experience with hegemonic policy is linked to a
universalism of values progressing in the course of time, the American Empire
feels itself justified by the idea that its policy is in the general interest of mankind.
The US has also been in the position to enforce its global interests by appropriate
means. The global control of digital data streams by the US for their own intelli-
gence purposes is the latest example of successful power politics of the imperial
republic.

However, the approach of the Union, determined by Europe’s experience of
repeated failures of imperial policy (also of the colonial policy) and by the success
of its “politics of an integrative balance of power”,’ is to pursue a policy of
cooperative balance towards other countries, with the result that in particular the
anti-imperial policy of the so-called old Europe has beneficial effects, and it has
increased the diplomatic room for manoeuvre and the influence of the EU in the
world. The recent success in the negotiations with Iran over its nuclear programme
has been achieved along these lines, supported by the negotiating skills of the Union
representative. Another example is the Union’s approach to resolve the Ukrainian
crisis through negotiations and not by force.

! Kurth (2002), pp. 403—408.
2 Snyder (2003), pp. 29-38.
3 Link (2006), pp. 24-30.
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US critics such as Robert Kagan consider multilateralism as a “weapon of the
weak”.* Those who are in favour of multilateralism simply lack the power to
enforce their concepts of how to go about global problems. No wonder that it is
favoured by the smaller states. And the interest of Europe to promote global
multilateralism is exactly a consequence of Europe’s “powerlessness”. As long as
the global economy and policy are determined by interests and not by norms and
common standards, multilateralism will have hardly any chance. This is quite
obvious in the failure of the Doha Trade Round, the insufficient results of UN
climate conferences or the persistent blockage of the long-overdue reform of the
UN Security Council.

Emerging countries appear rather cautious towards multilateralism, as in their
view, it is dominated mainly by Western interests and Western norms, and does not
sufficiently include concepts of non-OECD countries. However, many of those
states are indeed too weak to use the “weapon of the weak” by themselves.
Multilateralism is far more than the interaction of a group of States. In a more
limited sense, almost all international initiatives could be considered as multilat-
eral. Multilateralism as a political concept is closely linked to legitimacy and has
three basic aspects:

Firstly, multilateralism signifies the obligation to work with international insti-
tutions in their modus operandi. That means first and foremost to work within the
UN framework, but it also requires working and sharing tasks with other regional
organisations, especially with NATO, the Council of Europe, the OSCE and with
various regional organisations in Africa (AU), in Asia (ASEAN) and Latin America
(OAS). The collaboration with these organisations does, however, not suggest that
they are regarded as sacrosanct. The commitment to effective multilateralism is
also a commitment to undertake necessary reforms of international organisations.

Secondly, multilateralism is also the commitment to shared norms and rules, and
to solve problems and crises through rules and cooperation. The EU acting rather as
a promoter of international standards than as a superpower, is less threatening for
non-European States and offers a reference and starting point to round up support in
multilateral fora such as the UN.

Thirdly, multilateralism means coordination and cooperation, as opposed to
duplication and rivalry, i.e. the development and use of decentralised networks.
An effective international policy, be it in relation to climate change, or as it is now,
as regards to the financial market crisis, requires cooperation between different
policy areas and fora (foreign affairs, finance, trade, development policy) and with
different institutions such as the IMF, the World Bank, the G8, and the G20.
Preventive and pro-active policy measures may just not be effective if they are
isolated or even contradictory.

This is not very new or original, but a simple insight that only gradually asserts
itself in today’s politics. The EU is successful when it is united and acts with one
voice; examples are the International Criminal Court (ICC) or the Kyoto Protocol,

#Kagan (2002).
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and more recently the decisions to tackle the global economic crisis. “The more
time and energy EU member states spend haggling with each other, the less time
and energy they will devote to tasks farther ahead. Only if EU members aggregate
their wealth and military capability will they be able to help anchor the coming
transition in global power. In a world that sorely needs the EU’s collective will, a
divided and introverted Europe would constitute a historical setback.™

The US and the Interest-Based Multilateralism

The US perspective of an interest-based multilateralism is diametrically opposed to
a norms-based multilateralism. In the first decade of this millennium, the EU was
largely alone in calling for the implementation of multilateralism as the organising
principle of global governance. The US interest in international obligations was
limited at most to a few key UN organisations.

The US was, for example, not at all ready to participate in the multilateral efforts
to tackle climate change. They flatly refused to enter into any obligations under an
international binding treaty to limit global emissions or to agree on global emission
targets. Only at the World Bank and the IMF was the US actively engaged in order
to secure its influence. The US also co-operated with the World Trade Organisation,
and some regional organisations received their attention as well. The obvious US
unilateralism was a considerable challenge for the EU, especially as other countries
such as China and India also showed little inclination to multilateralism.

The Obama administration pursues USA fundamentally pragmatic approach in
US foreign policy, including multilateralism. Different organisations and events
with different multilateral ideas are used for the solution of global problems. The
United States entered into commitments in the sense of the traditional multilater-
alism in the fields of non-proliferation of nuclear weapons, security and human
rights. In particular, the non-proliferation treaty is about US interests rather than the
norms of multilateralism, which are obliging for international organisations such as
the TAEA with its overall responsibility for monitoring compliance. The US
continues to refuse to participate under international law in a global climate
agreement or to ratify the statute of the International Criminal Court (ICC).

But also the US cannot ignore the world around them. As Henry Kissinger put it,
“America will have to learn that world order depends on a structure that participants
support because they helped bring it about.”® However, the US will seek to coin
multilateralism as its suits their interests and policy best. Multilateral organisations
and forums are judged according to their instrumental value. The US can choose the
way of action—whether uni-, bi- or multilateral—which is most favourable to
them, and thereby favouring a particular global governance forum in different

5 Kupchan (2012), chapter 6.
SKissinger (2008).
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policy fields, such as the UN, the G8, and the G20. In the words of Vice-President
Joseph Biden, “we’ll work in a partnership whenever we can, and alone only when
we must. The threats we face have no respect for borders. No single country, no
matter how powerful, can best meet these threats alone. We believe international
alliances and organizations do not diminish America’s power — we believe they
help advance our collective security, economic interests and our values.”’

Multilateralism vs. Bilateralism

Multilateralism has for more than half a century been the cornerstone of global
trade liberalisation. Both the US and Europe have advocated free trade, in the EU
up to a common trade policy with the merger of sovereign rights of Member States;
and both trading powers have benefitted immensely from this policy.

Together with 12 % of the world’s population, the EU and US are “covering
approximately 50 % of global output, almost 30 % of world merchandise trade
(including intra-EU trade, but excluding services trade), and 20 % of global foreign
direct investment. The United States and the European Union are each other’s
primary investment and trade partners. In 2012, 63 % of US FDI went to the
European Union and 44 % of FDI inflows to the United States originated from
the European Union. Bilateral investment flows between the United States and
European Union generated a fifth of all international merger and acquisition
activity. The US accounts for 20 % of EU exports and 20 % of EU imports
(excluding intra-EU trade), while the European Union accounts for 28 % of US
exports and 24 % of US imports. Measured in value added terms transatlantic trade
flows are even more important than when measured in gross terms. The United
States receives 23 % of total EU exports and provides 21 % of EU imports on a
value added basis, while the European Union accounts for 29 % of US exports and
27 % of US imports. In other words, the United States is by far the most important
destination of EU value-added and the United States is by far the largest supplier of
value-added in EU imports [sic.]”®

The EU, with a share of almost 25 % of the world gross domestic product and
about 20 % of world trade is the largest exporter of goods, the biggest direct
investor and the most important import market for the emerging and developing
countries (55 % of all exports from these countries go to Europe, compared to only
38 % to the US and 6 % to Japan).

Globalisation has been made possible only through multilateralism, with the
result of a convergence of developing with OECD countries, and the emergence of
global companies. The EU has a direct influence on the development of non-OECD
countries. The external economic policy of the Union is thus not only an economic

7 Biden (2009).
8 OECD (2013), p. 1.
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instrument for the maintenance of free world trade but is also used in pursuit of its
specific global political interests.

The subdivision of the value chain has significantly helped to integrate devel-
oping countries into the global economy. The global production chain allocates
segments of production to different locations according to local comparative
advantages, including the costs of foreign investment and trade, while intra-
company trading ensures the logistics of the product through the various stages
up to the market. The multilateral trade system has only made possible the global-
isation of the value chain, as emphasised by Renato Ruggiero, former Director-
General of the WTO:

In the ten years to 1996, investment flows worldwide easily quadrupled, from around $60
billion to almost $300 billion per annum. In these statistics are revealed the new dialectic of
globalization. The systematic reduction of trade barriers worldwide, combined with dra-
matic decreases in transport and communications costs, has paved the way for the emer-
gence of a global system of production, distribution and consumption — one in which firms
are increasingly free to assemble inputs from around the world and to service an equally
global marketplace. This in turn has accelerated the movement of global investment, as
firms learn that the best way to achieve comparative advantage in production, in sourcing,
in distribution, and in technology is to establish a direct presence in foreign markets.”

In contrast, if trade takes place between countries in the global world through a
series of bilateral agreements, all kinds of rules of rules of origin, etc. must be taken
into account, i.e. the trading cost will increase with the number of respective
agreements—international trade becomes more expensive. A multilateral agree-
ment on regulatory convergence in the framework of WTO would reduce these
costs. Some progress has been registered with the recent Bali trade agreement.
Multilateralism and not bilateral agreements have made a decisive contribution to
global prosperity, to the economic convergence of the North and South and thus to
global stability and peace.

However, as soon as the United States were facing the strength of China and
other BRIC countries, especially India, in multilateral trade rounds, they were
starting to build up a parallel process leading to a series of bilateral agreements,
allegedly to get around the stalemate of the Doha Trade Round. In bilateral
agreements, it is much easier for the US to enforce their ideas of market access,
investment, standards and norms from a position of strength.

Out of fear to be ousted by the US from markets secured through their bilateral
agreements, the EU had no choice but to enter into this competition on trade
liberalisation, so it happened when Mexico joined NAFTA in 1999. Meanwhile,
the EU has concluded a number of bilateral trade agreements among others with
Korea, Singapore and most recently with Canada.

Over the past 20 years, some estimated 400 bilateral free trade agreements'®
worldwide have been concluded or are under negotiation. Thus questions arise

Ruggiero (1996).
1% Defraigne (2013), p. 6.
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about the role of the WTO, the liberalisation of world trade, and the principle of
multilateralism, as the link between the economic and trade models of emerging
countries and that of OECD countries.

A further step towards the dominance of bilateralism would be the conclusion of
a US-EU transatlantic free trade agreement, known as Transatlantic Trade and
Investment Partnership (TTIP). The creation of a transatlantic marketplace would
change considerably the balance of power in the international trade system. This is
all the more so, as it could balance out the relative loss of power of the EU and the
US through a merger of trade interests, and thus set global standards for norms and
standards. This would also limit the growing influence of emerging powers, such as
India or China, in international trade.

In a world where we are all connected, the transatlantic relationship remains the most
important relationship we have. It is vital for the freedom, security and prosperity of both
Europe and North America. The Transatlantic Trade and Investment Partnership that is now
under discussion is sometimes described as an “economic NATO”. Because the Transat-
lantic Trade and Investment Partnership can bring enormous benefits to all our nations and
all our people, for generations to come. It can set a new gold standard in economic
cooperation, just like NATO has long been the gold standard in security cooperation.

And, just like NATO, it can be a strong pillar for a truly ‘Integrated Transatlantic

Community”."!

This quotation of a speech of NATO Secretary General Anders Fogh Rasmussen
certainly reflects the US view. They are negotiating two major bilateral trade
agreements in parallel: on one side in the Pacific with the Trans Pacific Partnership
(TPP), that is to be a giant free trade zone. In reality, however, it will bring together
countries that for security considerations seek proximity to America (against
China). On the other side, the Atlantic where military security (NATO) would be
combined with economic power.

In a global perspective, the US would eventually have two powerful trade
instruments against the new emerging world power, China, and they could try to
control China with TPP and TTIP.

Permit me to say without being hyperbolic that there are essentially two competing models
of governance in the post-Communist world. One is the transatlantic model shared by many
other countries, based upon democratic governance, with free peoples, free markets, and
free trade; the other is autocratic governance, state-controlled or dominated economies, and
managed trade. The TTIP is an opportunity to show the world that our model of governance
can produce tangible gains for our people on both sides of the Atlantic and more broadly is
the best model to meet the challenges of the 21 century.12

Is this view expressed by Stuart E. Eizenstat, former US Ambassador the EU, the
great strategy that is not so new? A block of descending powers positioned against
the newcomer, trying not to share its wealth and influence. This is not the European
model: the idea of “the West against the rest” which is resonating in the Washington
policy is not only risky but also dangerous. The EU should design its own trade

" Rasmussen (2013).
12 Eizenstat (2013).
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strategy with emerging countries based on its own principles of multilateralism.
China needs to be incorporated through multilateralism and by legal regulations in
the multipolar world. The emergence of rival and soon hostile trading blocs will not
serve the interests of Europe, nor meet its expectations and values; it does not serve
the peace of the world. “To confront Beijing with the prospect of encirclement
would risk fuelling a vicious cycle of mounting rivalry.”"?

Multilateralism and European Integration

Today, the completion of the internal market and closer cooperation in economic
policy seems more urgent than ever, to match, as a counterpart, external economic
and trade liberalisation. However, the European crisis management lately has
hardly anything to do with a common political will of the EU, but appears to be
more of an enforced coordination of separate national measures. The thereby
emerging intergovernmentalism corresponds less to the concept of integration but
rather to a Europe a la carte, creating different forms of participation depending on
the specific national interests.

Some of the principles underpinning the EU are being put into question.
Whereas the Community method is based on multilateralism, the increasing
intergovernmentalism, also described as reciprocal nationalism, is basically of a
bilateral nature.

Accordingly, every state has the autonomy and the duty to regulate its own financial
problems. At the same time, each nation must recognise the sovereignty of other
European nations, so that all nations avoid the negative consequences of their economic
policy decisions for others. This point of view is based on three principles: equality,
coordinated packages of measures and mutual responsibility. A fourth principle is, in
addition, the refusal to expand the EU’s economic policy competence. Although this
model of reciprocal nationalism may suffice for times of fine weather, in times of an
impending decline of the euro, it must fail. Incompatible budgetary policies, fiscal policies,
and social security and tax systems are becoming the political bomb in national and
intranational arenas."*

In comparison to the Community method, intergovernmentalism has no coercive
means or institution of proceedings like the European Court of Justice. Intergovern-
mentalism is block-oriented and could lead to a policy long believed as overcome,
also known as Bismarck’s policy of the balance of power. Such a policy could
amount for the EU, so to speak, to a worst case scenario, diametrically opposed to
the founding ideas of a norms-based effective multilateralism.

The EU’s structural weakness is not economic but political, also because EU
heavy weights like Germany are no longer fully supportive of a normative
multilateralism.

13 Kupchan (2012), chapter 7.
4 Beck (2010).
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Multilateralism — the premise of German post-war politics par excellence — was sacrificed
in a strange mixture of self-centeredness, self-importance and self-deception in the name of
‘Europe’ for the necessity of ‘euro stability’. There is nothing wrong with representing
German interests. The core of the problem is that these are misunderstood and are argued in
terms of a self-confirming prophecy as a zero-sum game15

The dilemma of the Economic and Monetary Union makes this very clear: a
highly integrated monetary union with a single currency and central bank lacks the
strength of a common economic union as the policy framework to bring together the
very divergent economies of northern and southern Europe and to cushion their
unavoidable economic imbalances. The so-called markets have already bluntly
disclosed the growing political deficit, saved so far by a non-political institution,
the European Central Bank.

Multilateralism and European Security

Effective multilateralism needs partners. For the EU, this requires in addition to

stable relations with the US and Russia, strategic partners among the emerging

powers, such as China and India. Fully functional international and regional

organisations will gain importance as a reference point for European foreign and

security policy. A policy of strengthening regional organisations must therefore be

accompanied by an intensification of EU’s relationship with key regional actors.
In the words of Catherine Ashton, High Representative of the EU:

I intend to invest a lot in strengthening partnerships with what we somewhat misleadingly
call the ‘new powers’: China, India, South Africa, Brazil, Mexico and Turkey. For too long
we have seen these countries mainly through an economic prism. But it is clear that they are
major political and security players too, with increasing political clout. Our mental map has
to adjust — and fast. My sense is that the European response should be more generous — in
making space at the top tables of global politics. Early on, when strategies are formed, not
just when resources are needed for implementation.16

Global warming and the fight for natural resources are closely interrelated.
Climate change is a threat multiplier that further exacerbates existing trends,
tensions and instability. States and regions already fragile and conflict-prone can
be overwhelmed. The emerging risks are not just of a humanitarian nature but also
include political and security risks that affect European interests directly. Europe’s
security cannot be dissociated from global security. Security is to be understood in a
broader sense than it was the case in times of the nation state paradigm.

Security is not restricted, but should be understood in a comprehensive and
global manner, i.e. there is a relationship between all relevant factors for security
issues. This approach is based on the realisation that, for example, the problem of

15Beck (2010).
16 Ashton (2010).
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poverty or minority issues are to be taken into account for the formulation of
international security, as well as the non-proliferation regime or military conflict
solutions. Europe must be able and willing to act in order to meet its security
interests. Europe’s responsibility for global security as the core of the European
Security should be achieved through an international order based on effective
multilateralism. “In a world of global threats, global markets and global media,
our security and prosperity increasingly depend on an effective multilateral system.
The development of a stronger international society, well functioning [sic.] inter-
national institutions and a rule-based international order is our objective.”"’

In a narrower regional perspective, the EU sees itself as an area of stability for its
members and the neighbouring regions. The EU has a strong interest in the
stabilisation of Europe and its environment. Enlargement policy today is justified
mainly with the objective of promoting stability in the immediate neighbourhood.
The enlargement to 28 Member States is changing the relationship with Russia,
Ukraine, Moldova and Belarus, as well as with the countries bordering the
Mediterranean.

The offer of EU membership has proven to be an important foreign policy tool.
New EU Member States campaign for good relations with their respective
neighbouring states, because they do not want to remain border states of the
EU. But the dynamics of enlargement is far more driven by the urgent desire for
accession of the states concerned. “The process of enlargement is determined not by
EU diktat or imperial request, but rather by the unsolicited desire of these states and
their internal demand for reform; and expanded is the European Union’s non-
hegemonic system of integration”.'®

Support for political and economic development of its neighbours is the best
guarantee of peace and security for the EU. By forging closer links, termed as the
European Neighbourhood Policy, the EU wants to make a decisive contribution to
achieve political and economic reform with mutual advantages. For the
neighbouring countries, the interest is to benefit from the achievements of the EU
as a “geo-economic player”, from its economic stability and from larger markets, as
well as from its experience with reforms.

The Union wants to coordinate essential aspects of the foreign and security
policy of the contracting parties to build a common space of freedom, security and
justice. The common fight against terrorism, against the proliferation of weapons of
mass destruction and the respect for international law shall secure not only the EU’s
borders but shall be extended to cover neighbouring states as well.

The EU’s economic and political interests go well beyond its own actual area of
influence. Europe is simply more affected by crises and conflicts, disturbances or
blockages in international trade like the supply of raw materials than any other actor
in world politics. Geopolitically, Europe is located in a region with a sensitive and

17 Council of the European Union (2003), p. 9.
'8 Falkowski (2011), p. 113.
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troubled neighbourhood, its development and policy touches immediately on the
special interests of other current and potential new world powers.

Europe borders the territory of the Russian Federation to the east, from the
Barents Sea in the north to the Black Sea; to the southeast, the Middle East, and to
the south, the countries of North Africa. There are special political, economic and
social relations, partly safety links and military presence in countries of Black
Africa, Asia and Latin America, through its Member States.

The Union as a civil power is guided by the basic principles that also apply
internally. The concept of Europe is based on the human rights included in the
Charter of Fundamental Rights, in the Treaty of Lisbon and in the human rights
clauses in bilateral agreements concluded with third countries. Member States have
thus committed themselves to certain democratic and legal standards (democracy
and human rights, rule of law, legalisation and economic liberalisation).

However, the EU is increasingly aware that economic progress must not always
be accompanied by political progress; this is especially true as regards China. This
also means that the European Union, in the face of directly relevant challenges and
threats, has put its own (security) policy interests increasingly at the forefront, and
thus has changed its so far rather reactive behaviour in favour of a more proactive
style of external relations.

Europe sees itself increasingly confronted with challenges in the domain of
foreign or security policy, or of an economic character, which would warrant a
collective response. With a community-based Common Foreign and Security
Policy in Europe, the coalition of 28 Member States would have a clear added
value compared to the bundled external policies of the Member States.

One of the EU’s prominent issues is how to ensure its economic achievements
while preserving the ecological balance on Earth. The implications of the greenhouse
effect are considered as potentially threatening for the stability of countries and
economies in different parts of the world. Here, Europe must arrive at a common
policy and defend its position against other global actors, especially the United States.

The concept of Europe as a pacifying, cooperative model generates high expec-
tations regarding its operational capabilities and results. So far it has been able to
show his strengths as a decentralised network in times of crisis, highly dependent,
however, on the political skills of the respective leading statesmen.

It is about time to revise the past experience, namely, that the progress of
European integration will be determined primarily by the way it is resolving
difficult or even crisis situations. Such a problem-driven policy can only be
reactive. The economic and financial crisis has strengthened national attitudes
and weakened solidarity and trust among Member States. It cannot be excluded
that in the future, intergovernmentalism could gain strength over the principle of
multilateralism. An interest-based multilateralism in line with the US pattern would
not do any good to the EU; Member States would have considerable difficulties to
agree to a common line of policy or even action. It would be a relapse into a range
of separate interest-based policies of individual Member States.

The EU is not a power in the traditional sense; it lacks the tools to act as a world
power. A system, based purely on power politics driven by national interests,
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antagonism and confrontation would create an unfavourable environment for the
EU to assert its global interests and values. It would exacerbate existing tensions in
the EU and significantly weaken its importance as an international actor and its
ability to safeguard its own security interests.

The informal forum of the G20 is, for the European Union, both a challenge and
an opportunity to deepen their external relations and advance the concept of
effective multilateralism. The G20 could open new possibilities for the transfor-
mation of the global order. The participation of the European Union as an institu-
tion in the G20 comprising global governance highlights the importance of the EU
as a supranational organisation based on multilateralism and integration governed
by specific standards and norms. It has also strengthened the international weight of
the Union. “We are recognised as an important contributor to a better world.... For
our full potential to be realised we need to be still more capable, more coherent and
more active.”"’

The European Union should demonstrate the added value of effective multilat-
eralism to other countries, namely the immense value of a global order with
commonly agreed and mutually respected principles:

If the West can help deliver to the rest of the world what it brought to itself several centuries
ago — political and ideological tolerance coupled with economic dynamism — then the
global turn will mark not a dark era of ideological contention and geopolitical rivalry, but
one in which diversity and pluralism lay the foundation for an era of global comity.*
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Trade in the XXI Century

Arancha Gonzalez

Trade Era: A World of Transformation and Permanent
Rebalancing

If some Rip Van Winkle' with a penchant for geopolitics had gone to sleep in
1989—about halfway through Horst Krenzler’s tenure as the European Commis-
sion’s Director-General for External Relations—he would awaken today to a
startlingly different world.

While security tensions on Europe’s eastern fringes might seem reassuringly
familiar, he would no doubt be astonished to learn that the United States’ only
real rival for political and economic pre-eminence was not Japan, a reformed
Soviet Union, or even the European Union, but China.

Having known a world economy dominated by the traditional industrial powers,
he would be told that developing countries last year produced the majority of the
world’s goods and services for the first time since the nineteenth century. To his
astonishment, he would notice that many of these goods and services were produced
not within individual countries, but across multiple nations and even continents.

A heartening development would be the improvement in life prospects for much
of humanity. Where lives free of deprivation and preventable disease once seemed
achievable only for a fortunate minority, he would see that decent living standards
are now within view for the majority of the world’s population. Extreme poverty
could be virtually eradicated within decades.

A key enabler of this extraordinary transformation has been the open global
economy.

1Irving (1819).
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As our flabbergasted Rip Van Winkle learned more about the new economic
landscape, some of the changes would start to make sense. Even before his long
sleep, he would have noticed how trade opening and shipping containerisation had
dramatically reduced the costs of moving merchandise from one place to another.
South Korea, Hong Kong, and some other East Asian countries were successfully
using export markets to emulate Japan’s rapid industrialisation. China, too, had
been experimenting with market-oriented policies for just over a decade, with
increasing success.

The continuation and spread of these two trends—the adoption of market-
oriented policies; and using world markets as a source of demand, technology,
and ideas—have driven the fastest growth and poverty reduction in human history.

As we look further at how the exchange of goods, services, and ideas has
transformed our world—and how our evolving world has transformed the way we
trade—it makes sense to look back at what has remained constant.

Trade Is as Old as Humankind

Trade is only slightly younger than civilisation itself. Not without reason did Adam
Smith write that “the propensity to truck, barter and exchange one thing for another
is common to all men””: the archaeological record suggests that as soon as our
ancestors managed to accumulate surpluses beyond subsistence needs, they sought
to trade them for something that brought them greater utility or pleasure.

Ancient Mesopotamian tablets register early commercial exchanges. Nearly
5,000 years ago, the Sumerians were making bronze, which would have required
them to import tin to mix with locally abundant copper. The Mediterranean basin is
scattered with remnants of Greek amphorae, which bear witness to the active
Bronze Age trade in precious oils, wines, and spices transported in the oval, two-
handled clay storage jars. As the writer William Bernstein recounts in A Splendid
Exchange, his tremendously entertaining history of trade and our world, intrepid
Greek sailors were riding the Indian Ocean trade winds from the Red Sea to
southern India and beyond more than 2,000 years ago.

Even the multi-continental value chains that have become a hallmark of modern
manufacturing production are not really new. The journalist Nayan Chanda tells us
that a thousand years ago, a regular triangular trade had already evolved in which
African ivory was shipped to India, where skilled craftsmen carved it into jewellery
that was exported through the Middle East, ultimately to adorn members of the
courts of Europe.

To grasp the extent to which trade reshaped our world long before we became
reliant on electronic gadgets manufactured in far-flung locations, we need look no
further than our dinner plates. Horst Krenzler would surely have struggled to picture
German tables without Kartoffelsalat or potato dumplings. Nor can we easily

2 Smith (1776).
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imagine Italian cuisine without tomatoes, Indian curries without chillies, English
breakfasts without tea, or American food without the bread and beef combination
known as a hamburger that has proven so popular around the world. Yet each of
these foods was transported from one continent to another within the past 500 years.

At its best, this is what trade has always been about: enhancing our living
conditions, reaching out to new frontiers, interacting with each other to establish
common references about what we share and what we value.

To be sure, trade has had its dark sides as well—none darker than the slave trade,
which for over two centuries in the Atlantic region was closely intertwined with
commerce in sugar, rum, and other merchandise. The example of the slave trade
demonstrates the importance of the terms and rules under which trade is conducted.
It also underscores the fact that civil society engagement with the governments and
companies that have dominated trade and trade policymaking is critical to ensure
that these rules continue to reflect evolving notions of justice and human dignity.

Trade Changed the World, and the World Changed Trade

Today’s open global economy is no accident. It was painstakingly rebuilt from the
wreckage of the years between 1914 and 1945, and entrenched in an institutional
foundation through successive rounds of multilateral trade liberalisation under the
General Agreement on Tariffs and Trade. The “most-favoured nation” principle
meant that trade access was not conditioned upon political considerations. Coordi-
nated tariff reductions constrained beggar-thy-neighbour trade policies, and made it
harder—though not impossible—for governments to protect influential domestic
interest groups.

The multilateral trading system has been successful on a scale that its creators
could not have fathomed. Global trade increased 27-fold between 1950 and 2008,
three times more than the growth in global gross domestic product (GDP). The
value of world trade in goods and services passed the US$22 trillion mark in 2013.
Trade has become part of the fabric of economic activity. The trade to GDP ratio for
the world as a whole was 60 % in 2012, up from some 25 % in the 1960s. Nearly half
of world merchandise trade is in intermediate inputs, rather than in finished products.

Great Convergence in Rebalancing the World Economy

With an end of “the great divergence” with China, to use the terms of Kenneth
Pomeranz,” explaining the reasons why industrial revolution spurred in Europe and
not in Asia, East Asian countries have then sustained the highest rates of real

3 Pomeranz (2001).
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growth since the mid-1960s, which has been followed by the emergence of other
new powers denominated as BRICS and now as MINTs (Mexico, Indonesia,
Nigeria and Turkey). Since the mid-1960s, the average per capita incomes in the
Asia region have been growing at 5 % in constant US dollars. Incomes per capita in
the last 20 years have tripled, with great impact on poverty alleviation at a global
level.

This has led to a new situation, where the multipolar world is not a slogan
anymore but a reality in reshaping and rebalancing the influence of each nation on
the global stage, and offering for the first time in human history the chance to
eradicate extreme poverty at a global level.

Developing countries are trading more overall and trading more with other
developing and transition economies. High-income countries have decreased
steadily as export markets, as South—South commerce expands. Nearly half (45 %
in 2012) of merchandise trade (exports plus imports) is between developing and
transition economies. This can be explained by more trade in new markets with new
products and with the support of new services.

Open Global Economy Enabled Rise of Global Value Chains

The fall in transport and communication costs has offered many opportunities to
split and spread the production process across different countries as a function of
their comparative advantage. This is how supply chain trade is born; having
products processed and services performed in multiple countries, counting each
step to add value, making it dependent on cross-border movement and even more
interdependent with investment. Investment has then become a key factor to sustain
trade more for transfer of knowledge and technology rather than for transfer of
capital. This has led to a major shift in trade patterns, making supply chain
processes associated with huge amounts of FDI the main factor for expanding
networks of production, distribution and consumption throughout the world, the
so-called “global value chain” phenomenon. This situation is likely to prevail,
although its nature and extent may change.

Nowadays imports make up an increasing and often an indispensable share of the
total value embodied in a given product, ranging from 30 to 50 % in world average
and sometimes much more for small open economies that are connected to supply
chain. This trend has been very well summarised as “made in the world”, which is
now much more than making, including designing, marketing, sharing knowledge
and ideas in conceiving what the world is producing, and constantly pushing to
aggregate more services to supply chains in to the “servicification” of
manufacturing.

Services account for 45 % of the total value of exported goods and represent
70 %, often more, of GDP in many advanced economies. Nevertheless, only 20 %
of all service production is traded, but they are everywhere in industry, agriculture
or manufacturing. The capacity to blend services into processing and production is
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key to ensure competitiveness and diversification of trade. This is where many
opportunities for poor income countries lie not only on working comparative
advantage, but in looking at which services to add to supply chains, even for
countries not engaged in industrial production. Capacity to ensure affordable
services for the business community, such as telecommunications, transportation,
financial services, accounting and legal services, will depend on ability to connect
with international clients and partners, making services a key factor for competitive-
ness, growth and job creation.

However Many Countries Are Still Left Out

Nevertheless, between 1985 and 2012, the share of non-oil least developed coun-
tries’ (LDCs) exports of goods and services fell from 1.2 to 0.9 %, while their share
in world population rose from 7.5 to 9.9 %, a reflection that trade transaction costs
remain much higher for low income countries than for other economies, underlining
the necessity of Aid for Trade.

This can be explained by the fact that many LDCs are landlocked countries or
small island developing states (SIDS), distant from big trade corridors, and their
small domestic markets make their exporters less able to achieve economies of
scale. But if in 2013, LDCs exports accounted for only 1 % of global trade, it is also
because of inadequate infrastructure, poorly functioning trade-related institutions,
and restrictive trade policies which tend to compound natural cost disadvantages.

Things can be changed with some practical reforms to facilitate trade, enhance
small and medium-sized enterprises’ (SME) competitiveness and enhance market
access for LDC products, aiming for reduced trade costs related to import and
export procedures, and increased infrastructure services at ports and cross-border
posts, in particular for SMEs.

Trade in a Complex World: What Can We Expect?

We are clearly living in a multipolar world and this will continue to be the case. The
new poles, i.e. those in emerging economies, are also likely to change the nature of
their involvement in global markets. Increasingly, they become exporters of FDI
rather than importers, the number of multinational-led firms from emerging eco-
nomies in global value chains is increasing, emerging economies also play an
increasingly important role in innovation.

What this probably implies is increased competition for all, high rates of
innovation and a high—possibly even increased—pace of change. All segments
of our economies will be affected by this: the low tech and the high tech segments;
agriculture, services and manufacturing; male and female intensive activities;
small, medium-sized and large firms. In order to benefit from globalisation and
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technological progress, economic actors will have to stand ready at any moment in
time to react to change or—even better—to foresee change and be a first mover into
new activities. This rapid pace of change will be beneficial for the global economy
with contrasted results on the ground with losers and winners that can be different to
those thought at the beginning, and we need to make sure that it will benefit the
world’s poorest within the post-2015 development agenda framework.

This is where the challenge remains; establishing rules for regulatory matters, on
which public opinions have always diverged, that can encompass agriculture,
manufacturing and services not as separate sectors but as a combination of factors
that make production, trade and wealth of nations a benefit for all, even for the
poorest of the globe.

Complexity in Finding the Right Frame to Deal:
Multilateralism vs. Regionalism

Trade is a powerful engine for growth, but growth has to be inclusive. It has to be
accompanied by domestic and regional measures aimed at ensuring its benefits are
more equally distributed among citizens. As we have seen in Brazil, in Latin
America and in Europe, too, growth with growing inequalities only leads to turmoil
and instability.

Another thing that many do not find easy to handle is uncertainty. We have all
become cruelly aware of the possibility of financial risks or climate change risks in
recent years. Some northern African and Arab countries’ economies are playing a
high toll for geopolitical risks in the region. In Europe, the situation in Ukraine has
reminded some of the risk of war, and many parallels have been drawn to the
beginnings of World War 1. Wise and strong leadership is required from policy
makers at the national, regional and global level to contain these three types of risk
(financial, climate change and geopolitical risks).

At the multilateral level, trade negotiations in the context of the Doha Round
have been sluggish, albeit last year’s Bali Ministerial represented an important
breakthrough, notably in the area of trade facilitation. This has led to closer ties
between blocks, which is not incompatible with mutual benefits at global stage
amongst nations both economically and geopolitically.

In recent years, trade negotiations have been marked by a major shift towards
regionalism and notably to so-called mega-regional negotiations such as the Trans-
atlantic Trade and Investment Partnership (TTIP) or the Transpacific Partnership
(TPP).
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Complexity in Negotiating Concessions: The Issue of NTMs

One of the particularities of these negotiations is that they have a significant focus
on non-tariff measures to trade (NTMs). In a world where tariffs are relatively low,
notably because of earlier successes in multilateral trade negotiations, as well as
bilateral and unilateral tariff reductions, NTMs represent an increasingly important
bottleneck for trade. The costs involved in collecting information on standards
and regulations in destination markets are often high. Meeting those standards or
norms increases production costs and certification requirements often become very
cumbersome—sometimes impossible—obstacles to surpass. And when standards
and norms differ across destination markets, such costs are multiplied.

Complying with these NTMs often takes the form of fixed costs and as a result
they hit small and medium-sized enterprises particularly hard. Recent firm level
survey evidence collected by the International Trade Centre reveals that a large
proportion of traders in Latin America are affected by NTMs, most of which are
related to technical measures. For instance, over 50 % of enterprises in Peru and
Uruguay and over 60 % in Paraguay reported facing such measures. Finding ways
of reducing the cost of meeting NTMs can therefore have huge pay-offs in partic-
ular for SMEs. And let’s remember that today’s small and medium-sized enterprises
could be tomorrow’s multinationals.

The Agreement on Trade Facilitation reached at the WTO Ministerial in Bali
aims at streamlining customs and border procedures and through that reducing the
costs of these NTMs, in particular for SME:s. It is a truly innovative agreement, in
that it makes commitments to implement measures conditional on financial and
technical assistance being provided to developing countries, and in particular to the
poorest among them. Bilateral or regional approaches to lowering the burden of
NTMs could involve both components: an agreement on mutually recognising or
harmonising standards or regulations, combined with technical assistance to weaker
players, in particular when it comes to supporting SMEs to adjust to and comply
with the agreement.

Why SMEs Are the Future of Trade

Given the estimates that more than 95 % of enterprises across the world are SMEs
accounting for close to 80 % of employment, with this even greater in low income
countries, focusing on SME competitiveness seems to be the sound avenue to
pursue. We know that 85 % of total employment growth between 2002 and 2010
was attributable to SMEs. But we also know that in the SME ecosystem, there are
many that never make it past the first year of business. There is a high mortality rate
amongst start-ups. We must ensure that the survival rate improves. We also know
that high-growth enterprises play a disproportionate role in job creation. SMEs are
the biggest source of untapped growth potential and, by 2030, will be generating the
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bulk of the close to 470 million new jobs that will be required by employment-
ready men and women. This is why it is excellent that the discussions on the UN
post-2015 development agenda are increasingly recognising the importance of
ensuring an economic growth component. The evidence clearly points to SMEs
being at the heart of this growth discourse. The two major distinguishing character-
istics of high-growth SMEs are their export orientation and their innovation capa-
bilities. We must work to help survivors move up the value chain and
internationalise.

Making Trade Work for Development: What Can We Do?
ITC 50 and Its Role in the Post-2015 Development
Agenda Debate

In 2014, the ITC celebrated its 50th anniversary. For 50 years we have worked to
unlock SMEs’ international competitiveness.

Fifty years later, the world of trade has changed and we are changing. Instead of
purely looking at exports, we now look at trade and investment as two sides of the
same coin. We now focus on value addition domestically, whether for agro-
processed products, for manufactured goods and increasingly, for services. Instead
of looking at products, we now look to offer solutions to SMEs that will encompass
different components looking in particular to inclusiveness and sustainability.
SMEs are, in and of themselves, engines for sustainable development in that they
generate more than 80 % of jobs in developing countries. These jobs ensure that
development progress in health, education, peace and security, and poverty reduc-
tion are well-anchored and sustained. On the other hand, the impact of SME growth
goes beyond poverty reduction. SMEs also have an impact on the environment
through the technologies they use and how they source products.

Environmental sustainability: we very much see it through the lens of the
entrepreneur. This lens shows that the natural environment can present constraints
to business development, but it can also offer huge market opportunities.
For example, a recent ITC survey of agro-food exporters in Peru and Uganda
found that climate change is now one of their primary competitiveness concerns
due to lost productivity and unreliable supplies. These types of constraints often
determine the success or failure of an SME business operation.

Women’s entrepreneurship: More jobs and income reinvested in family. In
developing countries, we now have eight to ten million women-owned small and
medium-sized enterprises, often representing close to 40 % of total SMEs. In some
of these countries these firms are growing at faster rates than those owned by men.
However, women’s economic empowerment must be an integral part of our agenda
not only because it generates employment but because women reinvest up to 90 %
of their earnings in their families and communities, linking trade to development.
The kinds of inequalities described in detail today, in terms of access to and control
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over resources, including those needed to build productive capacities, are what we
need to tackle to realise gender equality and women’s economic empowerment.

Let me outline now what could be the concrete proposals on how to make trade a
powerful tool to achieve goals that are currently being defined in the post-2015
Agenda.

On Trade and Agriculture

Trade in agriculture is an important facilitator for poverty reduction. With more
than 70 % of LDC households living in rural settings and representing 60 % of total
employment, agriculture is not only the main means of existence of the vast
majority of people in poor countries. It is the present and will be the future of
economic development.

The state of the rural economy is intrinsically linked to progress in agricultural
productivity, lowering prices in local markets and having spill-over effects by
spurring demand for non-agricultural goods and services. Empirical evidence
shows that better agricultural productivity is closely linked to agro-processing
and trade capacities enhancement, adding greater value into agricultural products.

This is what ITC does, working with agricultural SMEs, such as cooperatives
and producer associations, to empower and raise the income of smallholder
farmers, while mainstreaming environmental considerations, lowering post-harvest
losses and promoting social and gender inclusiveness.

Because small and medium agro-enterprises are uniquely situated between
natural sources of food supply and the dynamics of market demands, promoting
small producer organisations can have enormous benefits. Firstly, in the creation of
farming and non-farm rural employment, especially for women, representing
between 50 to as much as 90 % of the agricultural workforce—the role of women
is absolutely critical in the success of agriculture, and ITC is keen to empower the
economic role of women at all stages of the supply chain.

Secondly, by the same token, economic activity is generated in the downstream
areas of logistics, distribution and services, generating new skills in agriculture as
well as diversification of rural economies.

Thirdly, adding value to commodities through improved services, increasing
transparency and reducing transaction costs for private voluntary standards. This is
how developing countries can concretely connect to global value chains through
multi-stakeholder strategies.

On Trade and Industrialisation

Industrialisation is not a tool on its own, it needs to be blended with other
instruments and policies for it to be fully effective. Structural transformation will
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require blending industrialisation with other key policies, such as education, infra-
structure development, financial inclusion and innovation.

In education, progress over the last two decades has prepared Africa for the
industrial phase of its growth to take-off. The percentage of sub-Saharan Africa’s
working age population with a secondary school education has more than quad-
rupled to around 40 % today from 9 % in 1975. This is similar to secondary
education levels in Mexico and Turkey when they began industrialising in the
1980s. As we know, both countries are now part of the OECD. Africa has taken
great steps in building human capital for a successful development. It is education
and a more agile business environment, coupled with technology that is driving
innovation and creativity in Africa. Just a couple of months ago, I was in Kenya and
witnessed first-hand the hundreds of apps that are being developed every month.

On infrastructure development, in particular transportation and energy, I believe
that much remains to be done. It is encouraging to see the focus placed by regional
development banks on this key area. Finally on financial inclusion, our most recent
survey of SME sentiment at the end of last year indicated that access to credit is a
major impediment to SME growth and thus to industrialisation. Access to finance
can be particularly difficult for SMEs that are too big for microfinance institutions,
but still too small to be able to access traditional commercial bank lending. In my
view, traditional banking instruments will have to be combined with more inno-
vative sources of financing, including venture capital and social investments,
to help bridge the existing gap.

On Trade, E-Business and Innovative Services

The digital economy is now one of the main factors driving global trade. Digital
channels dominate and determine the nature of business transactions. Complex
value chains are facilitated through the use of information flows and the question of
whether an economy is investable now hinges on the notion of a receptive business
climate. This not only includes ease of opening a business, trade facilitation, access
to credit and available skill sets; but also the penetration of mobiles per capita, the
extent of the bandwidth, the technological awareness and exposure of the potential
workforce, and the capacity of the economy to innovate and be flexible with
changes in technological advancement.

Business to consumer e-commerce is a smaller but increasingly powerful distri-
bution channel (now in excess of US$1 trillion per annum) which is changing the
nature of retailing in developed countries, and creating new consumer markets in
developing countries. The rise of the middle class, especially in Africa, and their
increasing purchasing power and quality awareness has fostered an emergence of
e-commerce in the past decade that has opened up opportunities for developing
countries and LDCs to better access world markets, both as providers and
consumers.
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The emergence of e-business presents a unique opportunity to facilitate better
access for poor countries to world markets. Access to the digital economy is no
longer the unique domain of business and consumers in high income countries.
According to the International Telecommunication Union’s latest figures, almost
three billion people—40 % of the world’s population—are using the internet, and
close to one in three people in developing countries are online. A barrier to
e-commerce is the availability of online payment solutions, which are commonly
unavailable to vendors in much of Africa, for example. ITC is assisting SMEs to
build a presence on the web and marketing their products and services through
virtual market places, as well as helping to pioneer the use of cloud-based solutions
for SMEs which would cut down on the need to make costly investments in ICT
infrastructure and computing capacity.

Even in the area of logistics services, which are typically expensive and poorly
adapted to the needs of small businesses in Africa, new solutions are becoming
available through partnerships with some of the leading e-commerce players and
transportation companies. Bypassing poor local infrastructure, African companies
can use fulfilment services in developed countries to hold stock, sell and distribute
from remote locations in developed countries. Internet technologies and cloud
computing offer SMEs in developing countries the potential to access advanced
systems at a very competitive price, assuming the availability of enough bandwidth.
Online sourcing can speed the identification of potential suppliers, generate inno-
vative alternatives and reduce prices: each a source of competitiveness that can be
harnessed by SMEs in developing countries.

These are the tools of the future and will be essential in allowing SME:s to realise
their growth and job creating potential in the post-2015 world. This is why we need
to place SMEs and their needs at the heart of the digital agenda, place them at the
heart of the XXI century information society.

Breaking Multilateral Deadlock Will Need a New Mentality

A 100 years ago, the world needed to break through physical obstacles to build
canals and notably the Panama Canal that dramatically accelerated trade. Today’s
barriers to trade confidence seem to be bigger than oceans. We need to build new
mental canals to bring more trust and more union to the global stage.

Trade as a means to reach out to new frontiers is highly symbolised by the
100 years of the Panama Canal, which was officially opened on 15 August 1914 and
represents the largest engineering project ever undertaken. The shortcut greatly
reduced the time for ships to travel between the Atlantic and Pacific Oceans,
enabling merchant ships to avoid the lengthy and hazardous route round Cape
Horn. This was not possible without high costs, firstly, in human lives, and
secondly, in time with journeys back and forth. The idea was already conceived
in 1534 when Charles V, Holy Roman Emperor and King of Spain, ordered a survey
for a route through the Isthmus of Panama. The project was abandoned or stopped
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many times, and resumed just as often. 380 years later by historic circumstance,
the canal linking the two biggest oceans was possible, and 100 years later in 2014,
there are still important works to widen the Panama Canal in creating new traffic
lines for trade.

What is at stake today is our capacity to open novel routes and expand our
channels of cooperation in a new multipolar world where challenges can either be
addressed globally or hit us all with unequal but general negative consequences for
humanity.

And it is in this new world that the traditional values of hard work, dedication
and humanity that Horst Krenzler embodied remain essential. His commitment to
building a society of values based on the legacy of the European Enlightenment are
a much needed anchor in today’s turbulent global waters. Let us hope Horst
Krenzler’s life will provide an example to those of us working to ensure that
trade becomes an instrument for progress and peace.
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Does Intellectual Property Belong
to the Trade Family?

Roger Kampf

I first met Horst G. Krenzler in my former professional life as a European Com-
mission official when he was the Director-General at the European Commission’s
Trade Directorate. This post was certainly made for him, as he was an excellent
lawyer and a brilliant diplomat at the same time—two capacities that were and
continue to be essential ingredients for making trade policy work. Later on, I
worked with him in his function as the co-editor of a commentary on the EU’s
external trade and customs legislation.! This provided me with yet another oppor-
tunity to appreciate his outstanding qualities, here in the form of his academic
interests and capacities.

I have chosen the old and nevertheless still interesting question as to whether
intellectual property belongs to the trade family as the topic for this contribution
because of the key characteristics of Horst G. Krenzler’s personality, my own
professional background, and, last but not least, the fact that this question was
already the subject of controversial debates, including within the Commission,
when he was heading DG Trade. This contribution will thus attempt to provide
a short legal, academic and—hopefully also—diplomatic answer in honour of
Horst G. Krenzler who was a master in all these disciplines.
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Introduction: There Are Different Ways of Looking at
the Relationship Between Intellectual Property Rights
and Trade

The Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS)
forms an integral part of the set of agreements concluded when the World Trade
Organization (WTOQO) was established as a result of the Uruguay Round negotiations
in 1995. Its name leaves no doubt about the negotiators’ agreement at the time that
intellectual property rights (IPRs) are related to trade, hence its name, and thus
belong to the WTO as the multilateral institutions administering and overviewing
matters related to international trade.

This said, there are admittedly many ways of looking at and understanding the
relationship between IPRs and international trade, including from the perspective of
trade-related IPRs and that of IP-related trade. Some have thus sought to define this
relationship in a positive way, viewing the adoption of uniform protection and
enforcement standards for IPRs at international level as a necessary ingredient to
foster trade in legitimate trade, or, to put it differently, to reduce trade in IPR-
infringing goods.” There are also those views however, that have tried to shed some
light on the connection from a more defensive perspective, viewing IPRs essentially
as a potential barrier to legitimate trade.” Both these viewpoints have found their
way into the WTO’s TRIPS Agreement, as it takes up the potentially positive and
negative linkages at the same time, namely in its Preamble, as well as in its
objectives and principles.

At the same time, some voices, mainly found in the academic world and in some
developing countries, are still critical about the inclusion of the TRIPS Agreement
in the WTO framework altogether.” Either they consider that IPR protection and
enforcement have literally nothing to do with trade, or they contest at least their
coverage by multilateral disciplines that are administered by the WTO.

But even within the European Commission, there were views at the time when
Prof. Dr. Krenzler was still heading DG Trade that questioned the appropriateness
of including IPRs in trade agreements. This may, among others, explain why for a
long time the free trade agreements (FTAs) concluded by the European Union
(EU) only knew a very minimalist coverage of IPRs, if at all, rather than the
approach taken by the US that has traditionally pursued the inclusion of a fully-
fledged chapter with detailed provisions on IPRs in its FTAs.” This only changed
since the late 1990s, when the EU began to negotiate FTAs that include a compre-
hensive set of substantive provisions in the field of IPRs.

2 See, for example, Maskus and Penubarti (1995), p. 227.

3 For an overview of the views taken see Curtis (2012), p. 8.
4Blyde (2006), p. 1; Stockholm Network (2012), p. 6.

5 Kampf (2007), p. 87.
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Against the background of such divergent opinions, the arguments used to
support each position, theoretical and empirical evidence, as well as the way in
which the link between IPRs and trade is handled in practice, in particular in the
WTO and the EU, shall be reviewed in the context of the historical developments
that led to the establishment of the current international framework for the protec-
tion and enforcement of IPRs. This review leads the author to conclude that the
more powerful arguments plead in favour of characterising IPRs as an integral
component of the international trade regime in today’s globalised world, not least
because both weak and strong IPRs, each in their own way, potentially have an
impact on the extent to which trade takes place and the direction it takes, and are
thus directly related to trade. This, in turn, confirms that the TRIPS Agreement
rightly has its place among the agreements administered by the WTO.

History Shows Interesting Parallels with Today’s Debate

Historically speaking, the IPR regime has known significant variations with respect
to its primary functions and objectives that were admittedly not always trade-
related. This may also explain why the evolution of the IPR regime has sometimes
been divided into a territorial, international and global period.® The functions of the
IP system thus range from providing an incentive to foreign workers to move to
other countries to the use of the IPR regime as a protectionist tool, such as witnessed
during the period of the Great Depression in the twentieth century, and finally, in
the more recent past, as a means to promote trade.

At the very beginning, there was, indeed, no international framework for IPR
protection, nor was there an obvious link with trade. Rather, one of the principal
ideas that drove, for example, the grant of patent rights focused on the development
of the local economy through the attraction of foreign skilled labour forces. Starting
in the fourteenth century, IPRs would thus essentially serve the immigrant artisan to
ensure exclusive exploitation of his knowledge and skills that were unknown to
local artisans.” If at all, they were only remotely related to trade across borders in
this period. This first period saw the gradual development of national frameworks
for the protection of IPRs, firmly based on the principle of territoriality and not
providing protection to inventors and creators beyond national borders.

Since the eighteenth century though, this changed considerably, as countries
began implementing a national IP policy as part of their broader trade policy.
In particular, as international trade in industrial products was growing in the second
half of the nineteenth century, the link between IPRs and trade increasingly took a
central role in discussions both at national and international level. This develop-
ment was accompanied by a growing interest in international cooperation on IP

% Drahos and Smith (1999), p. 13.
7 David (1992), pp- 9-10; Breitwieser and Foster (2012), p. 8.
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matters which led, among others, to the proliferation of an important number of
bilateral agreements.® This said, positions taken with regard to the link between
IPRs and trade during this second period approached the question from radically
different perspectives.” On the one hand, there was strong pressure to limit or
abolish, for example, patent rights in order to secure free trade and competition'’
or to secure access to works created by foreign authors.'' In other words, the
proponents of this approach saw in IPRs a negative, protectionist measure that
stood potentially in the way of international trade. On the other hand, others
actively supported at the same time the development of an international framework
for the protection and enforcement of IPRs. Their primary objective was to over-
come the shortcomings and costs resulting from the territorial nature of domestic
IPR regimes by providing a mechanism to inventors and creators to protect their
works in other countries when those were traded across national boundaries. The
advocates of this position also viewed the nascent body of IPRs governed by
international treaties as almost naturally related to trade, albeit from a different,
that is, positive perspective, insofar as adequate protection and enforcement of IPRs
were perceived as fostering international trade.

Their efforts, based on the conviction that IPRs and trade are intimately linked to
each other, as well as the above-mentioned conclusion of many bilateral agree-
ments, were instrumental in the move towards the adoption of the first two inter-
national treaties, i.e. the Paris Convention for the Protection of Industrial Property
in 1883 and the Berne Convention for the Protection of Literary and Artistic Work
in 1886. Both were administered by a specialised agency, the United International
Bureaux for the Protection of Intellectual Property, which was created in 1893 and,
in 1967, became the World Intellectual Property Organization (WIPO). Despite the
underlying link between IPRs and trade, IPRs were thus brought into an inter-
national framework that was handled in a pretty much isolated fashion for some
decades and for which matters related to international trade were far from central.'?
To a large extent, they were delinked from other policy dimensions and treated as a
domain that would necessarily have to be dealt with by technical experts. On the
other side of the spectrum, the WTO’s predecessor, the General Agreement on
Tariffs and Trade (GATT) 1947 as the body in charge of liberalising and regulating
international trade in goods knew only a few provisions that implicitly or explicitly
related to IPRs,'"> mainly because IPRs were predominantly perceived as an

8 Drahos and Smith (1999), p. 13.

° For the evolution in Germany, Switzerland and the Netherlands at that time, see Breitwieser and
Foster (2012), pp. 10-11.

19 For concrete examples, see Khan (2002), p. 29.

'"'See the illustrative description of the evolution of copyright protection in the US in the
nineteenth century by Khan (2002), pp. 39-43.

12 Curtis (2012), p. 7; Akkoyunlu (2013), p. 5.

13See GATT Articles III:4 (national treatment), Article IX:6 (marks of origin), XII:3(c)(iii) and
XVII:10 (in the context of balance of payment restrictions), as well as XX(d) (general
exceptions).
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obstacle to trade. Those provisions and the related case law under the GATT have
nevertheless been taken by some already as an indicator for the link between IPRs
and trade, illustrating how IPRs can impact on international trade.'*

This rather shadowy existence of IPRs within the multilateral system only
changed in the 1970s, when the US Government began establishing a much more
straightforward linkage between IPRs and trade to support its call for a multilateral
framework to deal with the protection and enforcement of IPRs.'> At that time,
there was growing concern about the steady increase of counterfeiting and piracy in
international trade among developed countries and the perception that WIPO
treaties did not provide for adequate protection standards and enforcement mecha-
nisms. Among others, this made the US adopt “Special 301" legislation in the
Omnibus Trade Act of 1988, designed to take up alleged deficiencies of IPR
protection in third countries as a matter of priority in bilateral negotiations and to
allow for retaliatory measures under trade statutes in case of IPR infringements.'®
But even before this, it had already led to a proposal to negotiate rules on trade in
counterfeit goods as part of the Tokyo Round of multilateral trade negotiations
(1973-1979) under the auspices of the then GATT. While the US and other
developed countries argued that the GATT was the appropriate forum to deal
with the trade-related aspects of counterfeiting and piracy, their proposed draft
“Agreement on Measures to Discourage the Importation of Counterfeit Goods”!”
did not find the unanimous support of negotiators and therefore did not become part
of the results of the Tokyo Round in 1979. Subsequent work in the GATT in this
area, in particular that carried out by the Group of Experts on Trade in Counterfeit
Goods established by the Contracting Parties in 1984, also remained inconclusive,
noting, among others, the existence of diverging views as to whether the GATT was
the appropriate and competent forum to take action at the international level.'®

It was only in 1986, when trade ministers came together in Punta del Este,
Uruguay, that an agreement could be reached to include a section on “trade-related
aspects of IPRs, including trade in counterfeit goods” in the mandate on future trade
negotiations.' The declared aim was to reduce the distortions and impediments to
international trade, to promote effective and adequate IPR protection and to avoid
that enforcement measures become barriers to legitimate trade. To do so, existing
GATT provisions were to be clarified and a multilateral framework of principles,

14 Adolf (2001), p. 49 (53).
15 Moschini (2004), p. 5.
1% For a detailed overview of the relevant developments in the US and the “historical institution-

alism” that led to the inclusion of the TRIPS Agreement in the WTO see Sell (2010), p. 762; see
also Adolf (2001), p. 49 (54).

17 See proposal submitted by the US and the EEC, GATT Document L/4817 of 31 July 1979, as
well as the revised proposal contained in GATT Document L/5382 of 18 October 1982.

'8 Report of the Group of Experts on Trade in Counterfeit Goods, GATT Document L/5878 of
9 October 1985, pp. 7-9 and 15; see also Gervais (2008), p. 8.

“The full text of the mandate is reproduced in GATT Document MIN.DEC of 20 September
1986, pp. 7-8.



92 R. Kampf

rules and disciplines to be established. This said, in line with the controversial
views already held by GATT negotiators prior to the launch of the Uruguay
Round,? discussions in the then established negotiating group on trade-related
aspects of IPRs focused in the initial phase precisely on what is also the topic of
this contribution, i.e. whether and to what extent IPRs were to be considered as
sufficiently trade-related so that they would be covered by the mandate. Developing
countries saw the term “trade-related aspects” as only referring to trade in coun-
terfeit goods and anti-competitive practices regarding IPRs, whereas others under-
stood it as a broader mandate to also establish substantive rules on IPRs in general.
On the occasion of the mid-term review of the Uruguay Round negotiations in April
1989, a decision in favour of a broader reading of the mandate was taken, including,
in particular, the establishment of adequate standards for the protection and
enforcement of trade-related IPRs.”! Subsequent negotiations resulted in the inclu-
sion of the TRIPS Agreement with substantive protection and enforcement stan-
dards in the results of the Uruguay Round of multilateral trade negotiations, the
Final Act of which was signed at the Marrakesh Ministerial Meeting in April 1994
together with the Agreement Establishing the WTO. IPRs thus fully integrated into
the trade arena when the WTO opened in 1995. In recognition of their economic
importance and the steadily increasing share of services and IPRs in international
trade, the new multilateral trading system administered and overviewed by the
WTO was thus extended into these hitherto uncovered areas of trade.

This move back to the trade arena is, in particular, supported by rapid techno-
logical developments, the evolution of cross-border exchanges of goods, services,
capital and knowledge more generally,?? as well as the recognition of innovation
and technological development as key ingredients for economic development that
thus became an endogenous factor of economic growth.”® Traditionally, trade was
looked at in categories, such as products and industry sectors,”* to expand also to
services since the GATS Agreement (General Agreement on Trade in Services)
became part of the WTO in 1995. This products/services/industry-based approach
is still largely reflected in the way in which the WTO was conceived during the
Uruguay Round negotiations. Coupled with the steady increase of global value
chains® and the growth of corporate R&D investment in the knowledge-based
industry, there is, however, also growing recognition of the importance of
trade in goods and services embedding a more or less significant portion of

20UNCTAD and ICTSD (2005), p. 3.
2! GATT Document MTN.TNC/11 of 21 April 1989, p. 21; see also Taubman et al. (2012), pp. 5-7.

22 For a chart indicating the evolution of international trade flows of knowledge-intensive products
see Verdier (2013), p. 18.

23 Curtis (2012), pp. 4 and 6.

24 See Sector Specific Discussions and Negotiations on Goods in the GATT and WTO, Note by the
Secretariat, WTO-Document TN/MA/S/13 of 24 January 2005.

25 The World Trade Report (2013), p. 6, estimates that almost 30 % of total trade consists of
re-exports of intermediate inputs.
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knowledge.”® A 2013 report by the European Patent Office and the Office for
Harmonization in the Internal Market estimated, for example, that IPR-intensive
industries accounted for most of the EU’s external trade, with 88 % of imports
consisting of products of IPR-intensive industries, and the share of exports of such
products even amounting to 90 %.>” Hence the characterisation sometimes found in
literature of both the TRIPS and GATS Agreements as the WTO’s “trade in
knowledge” agreements.”® This trend towards a more knowledge-based analysis
of the object of trade supports the view that IPRs are trade-related, as they typically
represent the know-how and other forms of knowledge that make a physical good.
As such, they have a direct bearing on market access, which is different from other
issues such as labour standards, which are also described by their critics as not
belonging to the WTO as the forum dealing with trade matters.

The trend to recognise IPRs as an integral part of trade is furthermore backed by
the extent to which they have been covered in the more recent FTAs and which has
evolved more or less in parallel with the coming into being of the TRIPS Agreement
in 1995. Earlier FT As concluded since the 1950s knew hardly, if any, IP provisions,
assuming that these only had a bearing on international trade in form of an
exception to liberalising such trade in line with GATT Article XX. This changed
dramatically from 1997 onwards, when in particular the US, later followed by the
EU and the European Free Trade Association (EFTA) pushed for the inclusion of
increasingly detailed chapters regulating the protection and enforcement of IPRs in
FTA negotiations with their trading partners.”® This is not least based on the
recognition that adequate IP protection can foster trade of goods and services
embedding IPRs.*® To some extent, this latest trend is now also replicated by
some developing countries that sometimes seek to cover IPRs in a fairly detailed
manner in their respective FTAs.”’

Another development that established a direct link between trade instruments
and IPRs outside the multilateral framework could be observed in the US where, in
1974, the amendments to the Trade and Tariffs Act had called into life
“Section 301”. As part of the amendments, the eligibility for the Generalized
System of Preferences (GSP) that provides for unilateral trade preferences to
certain goods from developing countries, was made conditional upon adequate
protection of IPRs. This constituted yet another move to make IPRs an integral

26 Stockholm Network (2012), pp. 12-13.

2 European Patent Office and Office for Harmonization in the Internal Market (2013), pp. 6 and 9.
28 Kampf (2013), p. 235 (239); Arup (2008).

2 Seuba (2013), p. 240; Kampf (2007), p. 87; see also the WTO database on Regional Trade
Agreements, available at http://rtais.wto.org.

30 This explains why the “Directives for the negotiation on the Transatlantic Trade and Investment
Partnership between the EU and the US”, as adopted by the EU’s Foreign Affairs Council on
14 June 2013, call for negotiations to “address areas most relevant for fostering the exchange of
goods and services with IP content, with a view to supporting innovation”. The Directives are
available at https://www.laquadrature.net/files/TAFTA%20_%20Mandate%20_%?2020130617.pdf.

31'Valdés and McCann (2014), para. 44.
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part of the US trade policy.>? In the past, the Office of the United States Trade
Representative (USTR) reviewed, for example, the status of Brazil as a GSP
beneficiary country for reason of inadequate IPR protection.’® In the case of
Ukraine, GSP eligibility was even temporarily suspended for lack of adequate IP
protection from 2001 to 2006 and, in 2013, Ukraine’s eligibility as a GSP benefi-
ciary was again reviewed.’* Other WTO Members have adopted similar
programmes. The EU, for example, has put in place a scheme of lower tariffs.*’
These and other such programmes are based on the so-called Enabling Clause or the
“Decision on Differential and More Favourable Treatment, Reciprocity and Fuller
Participation of Developing Countries”, adopted under the GATT in 1979, which
allows WTO Members to accord differential and more favourable treatment to
developing countries.’® Consequently, albeit constituting unilateral preferential
measures, their application, including any envisaged modifications or withdrawals
of GSP benefits, are governed by WTO rules, as was confirmed by the dispute
between India and the EU in relation to a special arrangement under the EU’s GSP
scheme to combat drug production and trafficking for some selected countries that
excluded India from these benefits.®” In particular, para. 4 of the Enabling Clause
thus requires notification of the planned modification or withdrawal to the other
party, as well as according adequate time and opportunity to discuss any difficulties
and providing support to reach a satisfactory solution. In addition, Article 19(1)
(d) of the EU’s Regulation No 978/2012, for example, explicitly allows for tem-
porary withdrawal for reasons of serious and systematic unfair trading practices,
provided that these practices are prohibited and actionable under the WTO Agree-
ments and have been found as such by the competent WTO body. This usefully
illustrates the potential positive side effects resulting from the inclusion of IPRs in
the trade arena in the sense that it protects countries against the subjective assess-
ment of their IPR regime by their trading partners and the subsequent adoption of
unilateral measures, in this case taking the form of withdrawal of GSP benefits,
without prior consultations and possibly recourse to the WTO dispute settlement
mechanism in order to determine the level of TRIPS compliance.*

Taking the historical background provided above together with the more recent
developments outside the WTO, establishing a firm link between IPRs and trade

32 Sell (2010), p. 762 (773).

33See USTR announcement at http://www.ustr.gov/trade-topics/trade-development/preference-
programs/generalized-system-preferences-gsp/gsp-documents-2.

3 Jones (2013), p. 4.

33 Regulation (EU) No 978/2012 of the European Parliament and of the Council of 25 October
2012 applying a scheme of generalised tariff preferences and repealing Council Regulation
(EC) No 732/2008, [2012] OJ L 303/1.

36 Decision of 28 November 1979, GATT Document L/4903.

3 European Communities — Conditions for the Granting of Tariff Preferences to Developing
Countries, WTO Documents WT/DS246/R of 1 December 2003 (Panel Report) and WT/DS246/
AB/R of 7 April 2004 (Appellate Body Report).

38 Jones (2013), p. 24.


http://www.ustr.gov/trade-topics/trade-development/preference-programs/generalized-system-preferences-gsp/gsp-documents-2
http://www.ustr.gov/trade-topics/trade-development/preference-programs/generalized-system-preferences-gsp/gsp-documents-2

Does Intellectual Property Belong to the Trade Family? 95

through the incorporation of the TRIPS Agreement in the WTO may thus appear as
a pure formality that merely confirmed a longstanding fact.

Strong Arguments for and Against a Link Between IPRs
and Trade Animate the Debate

In particular, developed countries have constantly argued that IPR protection is
needed to ensure that inventors and creators get adequate return for their investment
in developing new technologies and bringing their creations to the market. They
also see IPRs as a tool to encourage foreign direct investment and/or exports, as
well as innovation and technology transfer which, in turn, would support develop-
ing countries in their efforts to build up their own technological basis and subse-
quently export products.®” In addition, harmonising the standards of IP protection
and enforcement would positively affect international trade insofar as transaction
costs associated with such trade would be reduced.

Their interest to bring IPR standards under the GATT/WTO umbrella as part of
the Uruguay Round negotiations was essentially threefold: to allow for trade-offs
with other areas of negotiations and thus to achieve better outcomes in the field of
IPRs, to be able to use the WTO’s powerful dispute settlement mechanism, and to
cover a wide range of countries in one strike, since adhering to the TRIPS Agree-
ment was and remains a prerequisite for a country to become a WTO Member.
More generally, there was also the firm belief that linking IP protection and trade
would result in more effective outcomes, namely in the form of stronger protection
through reliance on more powerful trade policies.*” To support their view, the
proponents argued that IPRs affected trade flows and that insufficient protection
would distort trade and could act like non-tariff trade barriers. For example, firms
may refrain from exporting their patent-protected goods to markets with weak IPR
protection for fear of being exposed to counterfeiting and piracy. In a similar vein,
trade in counterfeit and pirated goods could negatively impact on the promotion of
international trade in genuine goods.*' As this fell within the competence of the
GATT, it should be mandated to address the matter.

At the same time, the international framework for the protection of IPRs,
essentially composed of a set of multilateral treaties administered by WIPO, was
perceived as too diverse and ineffective by the representatives of this view. From
their perspective, the growing membership in some of these treaties and pressure
from developing countries to weaken the international IP system made any progress

3 Blyde (2006), p. 1. For an overview of arguments used to support the inclusion of IPRs in trade
rules, see also Akkoyunlu (2013), p. 6.

408ell (2010), p. 762 (771=772).

“!'For a detailed overview of the industrialised countries’ arguments and principal interests, see
Reichmann (1989), p. 747 (754-761).
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towards further harmonisation increasingly difficult and controversial,** as illus-
trated, for example, by the failure to amend the Paris Convention in 1985. At the
same time, membership in other treaties remained limited to a few countries.
In addition, the absence of an effective mechanism to settle disputes in WIPO
was deplored. The 1985 Report of the Group of Experts on Trade in Counterfeit
Goods reflected some of this criticism. For example, concern was expressed about
Article 9 of the Paris Convention since it was not binding and the determination of
remedies and sanctions were left to national law. Also, the Paris Convention would
not offer a proper and effective dispute settlement mechanism.*?

On the other side of the spectrum, criticism with respect to the link between IPRs
and the multilateral trading system is essentially twofold: a more radical view
disputes the trade-related nature of IPRs as such, whereas a more moderate view
accepts that IPRs are, at least in part, trade-related, but does not see minimum
standards of protection as belonging in the WTO. Rejecting the TRIPS Agreement
in today’s form as part of the WTO is thus common to both views. Interestingly, this
position was also taken by the copyright industry in the US in the initial phase of the
Uruguay Round negotiations: although fully supportive of the view that IPRs
belonged to the trade domain, it did not favour the multilateral approach because
of concerns of possible trade-offs that could be made in the course of the nego-
tiations and result in a weaker protection.**

The group of critics includes those who are otherwise to be counted among the
advocates of free trade.* This is, in particular, interesting from a historical per-
spective, as the arguments used by representatives of this group mirror, to a large
extent, the late nineteenth century debate, when many called for the abolition of
patent protection as a protectionist tool that would stand in the way of free trade (see
above, second section). Jagdish Bhagwati has thus constantly argued that the TRIPS
Agreement does not belong to the WTO as it delays the process of liberalising
trade.*® For him, protecting IPRs “is simply a matter of royalty collection” that was
forced into the WTO as a result of strong industry lobbying.*” Similarly, others
have assessed the existing standards of IPR protection and enforcement as overly
restrictive, providing too high rewards to the right holders while negatively
impacting on competition and innovation.*® In their view, the TRIPS Agreement
failed to recognise that the IP regime needed in developing countries to achieve
their developmental and other domestic policy objectives was different from that

42 Drahos and Smith (1999), p- 13; Breitwieser and Foster (2012), p. 18; Sell (2010), p. 762 (768).

43 See the summary of views in the report of the Group of Experts on Trade in Counterfeit Goods,
GATT Document L/5878 of 9 October 1985, pp. 3—4 and 7-8.

4 Sell (2010), p. 762 (774).

3 For an overview of arguments put forward to demonstrate the negative impact of IPRs on trade,
see also Akkoyunlu (2013), p. 6.

46 Bhagwati (2002), p. 126 (128).
47 Bhagwati (2005); Bhagwati (1999).
“8 Drahos (2002), p. 227.
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suitable for developed countries.*” IPRs should therefore not have been included in
the WTO, not least because trade negotiators were not competent for the subject
matter and WIPO already existed as an international organisation to deal with IP
matters that, in light of their complexity, deserved to be covered by a separate
regime.”® Consequently, the extension of the WTO’s mandate to IPRs was per-
ceived as an expansion to matters that reached far beyond a country’s border and
that were only tangentially trade-related at best. Therefore, they would not belong
to traditional trade areas, but affected areas of vital interest to countries, such as
health and food security.’’ Some went even further and classified the TRIPS
Agreement as covering non-trade issues, similarly to labour and environmental
standards, which would be fundamentally different from the WTO’s objective of
liberalising trade®* and which would actually limit sovereign states in their right to
trade, rather than making IPRs subservient to trade.”® According to these voices, the
inclusion of the TRIPS Agreement in the WTO was not a natural fit, but the result of
strong industry lobbying which gained the support of policymakers in developed
countries, in particular the US.>* An imbalance was thus created in the multilateral
system, as the coverage of IPRs only benefited developed countries, while devel-
oping countries faced a delay in their own technological development.™

Next to these critical voices are also those who hold the view that only parts of
the TRIPS Agreement are trade-related, whereas other sections that are primarily
aiming at setting standards and harmonising the IP regime would not belong to the
WTO. This was namely the position taken by many developing countries during the
Uruguay Round negotiations who voiced strong concerns about the incorporation of
substantive IPR protection rules in the WTO.’® Thus, while accepting the inclusion
of provisions directed towards combating international trade in counterfeit and
pirated goods, Chile rejected in the final stage of the Uruguay Round negotiations
the inclusion of minimum standards of IPR protection in the WTO; rather, if at all
adopted, those should be covered by a separate agreement to be administered by
another international organisation, such as WIPO.”’ In a similar move, India only
partially admitted that IPR protection should be dealt with as a matter of trade.
Consequently, it held the view that multilateral rules under the future WTO
Agreement should only apply in situations of proven trade distortion.”® In 1991,

49 Adolf (2001), p. 49 (80).

0 Stiglitz (2005); Sell (2010), p. 762 (777, 779); Yelpaala (2012), p. 55 (113).
st Yelpaala (2012), p. 55.

52 Panagariya (1999).

33 Yelpaala (2012), p. 55 (61, 104).

34 Sell (2010), p. 762 (763-764).

55 Khor (1997).

56For a detailed overview of the developing countries’ arguments and principal interests, see
Reichmann (1989), p. 747 (761-766).

57 Communication of 14 May 1990, GATT negotiating document MTN.GNG/NG11/W/72.
38 Gervais (2008), p. 15.
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the Chairman’s report to the Group of Negotiations on Goods to which the com-
posite draft text of the future TRIPS Agreement was attached, consequently took
note of the fact that one approach consisted of concluding a single agreement
covering the protection and enforcement standards for all IPR categories. Another
approach supported by many developing countries was reported as rejecting such a
comprehensive agreement. They were seeking the separation into two agreements,
the first limited to provisions covering trade in counterfeit and pirated goods, to be
covered by the GATT/WTO, and the second on standards and principles, to be
implemented by the relevant international organisation.>

This position, taken by many developing countries, coincided—perhaps
surprisingly—to a large extent with the approach taken by developed countries
when the discussions were first initialled in the GATT. Thus, the “Agreement on
Measures to Discourage the Importation of Counterfeit Goods” that had been pro-
posed by the US and other developed countries in 1979 (see above, second section)
only contained a limited number of mostly procedural provisions on IPR enforcement
and suggested the establishment of a dispute settlement mechanism. At the same
time, Article 1.3 of the draft agreement explicitly provided that “the substantive
intellectual property law of the Parties is unchanged by this Agreement”.®® In other
words, the setting of minimum standards for IPR protection within the framework of
the GATT had not been envisaged by the proponents at that point in time.

Until recently, the Court of Justice of the EU (CJEU) could also have been
counted in the group of those who saw only parts of the TRIPS Agreement as being
related to trade. First in its Opinion 1/94 which was then echoed by subsequent
judgments, the Court acknowledged that the section on border measures in the
TRIPS Agreement clearly belonged in the trade arena. At the same time, it
considered for a long time that this would not be the case for other sections of the
agreement, such as the provisions on patent protection (see below, sixth section).
Others have also tried to distinguish between those TRIPS provisions that could be
considered as trade-related and those for which this would not be the case. Attempts
to identify the types of IPRs that could be considered as trade-related, for example,
by reference to Article 7 TRIPS, concluded though that the objectives as set out in
this provision are not suitable to achieve this goal.’’

Reviewing the arguments defended by each side as briefly summarised above,
the question of whether the TRIPS Agreement stands for or against liberalisation of
global trade and whether, as such, it therefore belongs to the family of trade
agreements administered by the WTO or not turns out to be among the most
controversial issues. To answer this question, it is worthwhile to take account of
the WTO’s objectives more generally. As the mission statement by the former
Director-General, Pascal Lamy, indicates, the organisation counts among its key

39 Chairman’s report to the Group of Negotiation on Goods, GATT negotiating document MTN.
GNG/NG11/W/76 of 23 July 1990.

SO GATT Documents L/4817 of 31 July 1979 and L/5382 of 18 October 1982.
! Spence (2001), p. 263.
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objectives not only the reduction or elimination of barriers to trade, but also the
setting of rules that govern the conduct of international trade. In a similar vein, the
same statement also confirms that, for the WTO, “market opening must be accom-
panied by sound domestic and international policies that contribute to economic
growth and development according to each member’s needs and aspirations”.®
In other words, the WTO does not stand for liberalisation outside any regulatory
framework. Nor does it aim at establishing a multilateral framework supportive of
“wild liberalisation” that would, for example, favour free trade in counterfeit and
pirated goods at the expense of trade in legitimate goods.

Quite to the opposite: as the Preamble of the TRIPS Agreement confirms, the
drafters of the agreement rightly considered that the harmonious liberalisation of
trade significantly relied on the promotion of a balanced set of effective and
adequate standards for the protection of IPRs and for their enforcement and
therefore agreed on the inclusion of the TRIPS Agreement in the WTO. The
EU’s common commercial policy as redefined by the Lisbon Treaty shares this
vision: its objectives include the contribution to a harmonious development of
global trade and the elimination of barriers to such trade (Article 206 of the Treaty
on the Functioning of the EU (TFEU)). At the same time, Article 207 TFEU makes
commercial aspects of IPRs part of this policy, in other words, views them as
contributing to, not blocking, the achievement of the overall trade objectives.

Understood as such, the WTO’s principal objective clearly speaks in favour of
incorporating the TRIPS Agreement under its umbrella. Although the agreement
regulates rather than liberalises trade, it nevertheless represents a milestone in the
harmonious trade liberalisation that takes account of other policy objectives and,
in that capacity, belongs to the WTO.

The TRIPS Agreement Links IPRs to Trade in a Manner
That Is Both Offensive and Defensive

By its very name, the TRIPS Agreement obviously assumes the trade-related nature
of IPRs. This is confirmed by its Preamble, as well as a number of specific
provisions both in the area of substantive rights and the enforcement of IPRs.
Thus, in line with the negotiating mandate of the Uruguay Round adopted in
Punta del Este in 1986, the Preamble of the TRIPS Agreement adopts a balanced
approach to the link between IPRs and trade. On the one hand, there is the offensive
interest in protecting IPRs in the course of trade. In this regard, the Preamble sees
the principles, rules and disciplines established by the Agreement as a means to
reduce distortions and impediments to international trade and to combat

%2The WTO’s mission statement is available at http://www.wto.org/english/thewto_e/whatis_e/
wto_dg_stat_e.htm.

63 See Taubman et al. (2012), p. 6.
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international trade in counterfeit goods. On the other hand, there is the defensive
interest in ensuring that enforcing IPRs is not becoming a barrier to legitimate trade,
which is also recognised by the Preamble. Similarly, negotiations outside the WTO
are often guided by the same motives, as was illustrated, for example, by the
Preamble to the Anti-Counterfeiting Trade Agreement (ACTA) that was negotiated
by a group of like-minded countries. The agreement was due to combat the
proliferation of counterfeit and pirated goods through enhanced cooperation and
more effective rules enforcing IPRs in order to preserve legitimate trade and the
sustainable development of the world economy, while at the same time ensuring
that such measures do not become barriers to legitimate trade.**

The substantive provisions on IPR protection and enforcement in the TRIPS
Agreement that specifically address the link with trade follow the division into these
two sub-categories that pursue offensive and defensive objectives. Accordingly, the
first set of provisions seeks to ensure the respect of IPRs in the course of trade,
including as regards the possibility to use them without being subjected to
unjustified requirements, and explicitly uses the term “trade” for that purpose.
Among these provisions is Article 16.1 TRIPS, according to which the trademark
owner can prevent others from using, without his or her consent, in the course of
trade identical or similar signs for goods or services which are identical or similar to
those for which the trademark has been registered and where such use is likely to
confuse consumers. Also in the field of trademarks, Article 20 TRIPS stipulates that
the use of trademarks in the course of trade is not unjustifiably encumbered by
special requirements. Finally, Article 69 TRIPS obliges WTO Members to coop-
erate and to exchange information in order to eliminate international trade in goods
infringing IPRs.

The second set of provisions pursues defensive interests. It aims at ensuring that
IPR protection and enforcement and related procedures do not stand in the way of
legitimate trade. For example, Article 3.2 TRIPS thus provides that exceptions to
WTO Members’ basic obligation to guarantee national treatment to foreign right
holders in relation to judicial and administrative procedures are only permitted
where they are not applied in a manner that constitutes a disguised restriction to
trade. Furthermore, both Articles 8.2 and 40.1 TRIPS open the door to the appli-
cation of competition law in order to avoid that the abuse of IPRs or practices
pertaining to IPRs unreasonably restrain trade. In the section on geographical
indications, Article 24.8 TRIPS explicitly provides for the right of any person to
use its name or the name of its predecessor in business in the course of trade, except
where the public would be misled by such use. Last, but not least, Article 41.1
TRIPS is of significant importance in this context, as it takes up once more the
underlying idea that enforcement procedures are not to be applied in a way that is
blocking legitimate trade.

64 See the Preamble to the ACTA, as submitted to the TRIPS Council by Australia, Canada, the
EU, Korea, Japan, New Zealand, Singapore, Switzerland and the US, WTO-Document IP/C/W/
563 of 17 October 2011.
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This said, there are also other provisions in the TRIPS Agreement that are
directly related to trade without using the term “trade” as such. For example, the
section on patents refers to the act of importing in several places and thus clearly
establishes a link with trade. In this regard, Article 27.1 TRIPS requires the non-
discriminatory availability of patent rights regardless of whether the products are
imported or locally produced. Article 28.1 TRIPS lists among the exclusive rights,
the possibility to prevent third parties from importing the patent-protected product
or products obtained directly from a patent-protected process without the authori-
sation of the right holder. It also cross-refers the right of importation to Article
6 TRIPS which has a direct link to trade, too. According to this provision, read
together with the clarification provided by paragraph 5(d) of the Doha Declaration
on the TRIPS Agreement and Public Health (Doha Declaration),65 each WTO
Member enjoys the freedom to determine the exhaustion regime which best
meets its domestic policy objectives. Consequently, WTO Members have opted
for national, regional or international exhaustion regimes. The choice impacts on
the extent to which trade in goods embedding IPRs can take place: under national
exhaustion, IPRs can serve to prohibit parallel imports and thus potentially function
like a boundary around the national territory, whereas such parallel imports could
take place in a country that has opted for international exhaustion of IPRs.

In addition, Article 31(f) TRIPS, by limiting the use of standard compulsory
licences predominantly to supply the domestic market of the Member granting the
licence, assumes that the non-predominant share of the production may be
exported. In a similar vein, an additional flexibility, often referred to as the
“Paragraph 6 System”, was agreed by WTO Members back in 2003 and subse-
quently proposed as a permanent amendment of the TRIPS Agreement in 2005.°° It
aims at addressing the difficulty of WTO Members with insufficient manufacturing
capacities to make effective use of compulsory licensing, as identified in paragraph
6 of the Doha Declaration. Under the System, WTO Members may grant special
compulsory licences exclusively for the purpose of producing and exporting medi-
cines to countries with insufficient manufacturing capacities in the pharmaceutical
sector.’” Here again, the mechanism specifically addresses a situation where excep-
tions to patent rights can be applied in order to make and supply the medicines
needed to the importing country, so that they do not stand in the way of trading
generic medicines.

Part III of the TRIPS Agreement on the enforcement of IPRs also incorporates a
wide range of provisions that are directly related to trade. Thus, under Article 50.1
TRIPS, WTO Members are obliged to provide their judicial authorities with the
authority to order provisional measures, including to prevent the entry into the
channels of commerce of imported infringing goods immediately after customs

55 WTO Document WT/MIN(01)/DEC/2.
% WTO Documents WT/L/540 and Corr. 1 and WT/L/641.

7 For details regarding the implementation, use and functioning of the Paragraph 6 System see
WHO, WIPO, and WTO (2012), pp. 177-180 and Annex II.
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clearance. Similarly, the entire Section 4 is closely connected to the act of
importing goods and thus to trade. It provides for mandatory border measures to
be made available by WTO Members which enable the right holder to take action
against the importation of allegedly counterfeit trademark or pirated copyright
goods (Article 51 TRIPS). The application of such measures to suspend the
importation of goods involving other infringements of IPRs and to export infringing
goods remains, however, optional. The same applies to ex officio action (Article
58 TRIPS) and the application of border measures to imports in small quantities of a
non-commercial nature (Article 60 TRIPS). In addition, Article 59 TRIPS prohibits,
in principle, the re-exportation of counterfeit trademark goods in an unaltered state.

Finally, another, at first sight fairly remote, link to trade can be found in the yet
to be decided question as to whether non-violation and situation complaints should
apply to the TRIPS Agreement. Under Article 64.2 TRIPS, the TRIPS Council was
requested to examine the scope and modalities for complaints provided for in
GATT Article XXIII:1(b) and (c) and to make recommendations to the General
Council by end 1999. Given the impossibility of reaching a unanimous decision on
this matter, WTO Members have constantly renewed a moratorium first agreed
upon at the Doha Ministerial Conference in 2001.°® During the more than a decade-
long opportunity to examine the issue, the question whether the TRIPS Agreement
is a market access agreement or not figured prominently on the agenda.®” In this
regard, some delegations took the view that the TRIPS Agreement is, indeed, about
market access as it aimed at reducing distortions to international trade through the
establishment of minimum standards for the protection and enforcement of IPRs.
Like other WTO Agreements, the TRIPS Agreements thus established conditions
under which international trade was to be conducted. Others argued that the TRIPS
Agreement was not principally concerned with questions of market access and
provided no commitments in this respect, but also recognised that IPRs might
facilitate trade and investment. In other words, both sides in this debate seem to
acknowledge the close link between IPRs and trade, notwithstanding their divergent
views regarding the very nature of the TRIPS Agreement as a multilateral frame-
work that provides for market access or not.

%8 WTO Documents WT/MIN(01)/17, para. 11.1; WT/L/579, para. 1(h); WT/MIN(05)/DEC, para.
45; WT/L/783 and WT/L/842. For the most recent Decision taken at the ninth WTO Ministerial
Conference held in Bali in December 2013, see WT/L/906.

% See the revised Summary Note on Non-Violation and Situation Complaints prepared by the
WTO Secretariat in 2012, WTO Document IP/C/W/349/Rev.2, paras. 30-35.
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Certain WTO Dispute Settlement Cases Have Addressed
the Effect of IPR Protection and Enforcement on Trade

A number of dispute settlement cases go beyond the mere interpretation of a given
TRIPS provision and extend to the implications that such interpretation may have
for trade. Some of these cases have been settled while others are still pending. For
the purposes of this contribution, rather than attempting to cover the entire range of
relevant panel and appellate body reports, a few cases have been selected in which
the relationship between IPRs and trade plays a particular role.”” They back the
view that IPRs do, indeed, directly impact on trade and that those dimensions are
therefore closely linked to each other and better be dealt with under one roof,
i.e. that of the WTO.

The most prominent cases which come to mind in this respect are the consul-
tations’' which both India and Brazil requested in 2010 with the European Union
regarding generic medicines in transit.”> The request for these consultations was
motivated by a number of cases in which generic medicines, mostly manufactured
in India, had been detained by EU Customs, mainly in the Netherlands, as they were
transiting the Dutch territory in order to be shipped to various third country
destinations.”? While there was no infringement reported in the exporting country
and in the recipient countries, Customs’ action was requested by the right holders in
most cases on grounds of alleged infringement of patent rights in the Netherlands.
The principal measure at issue that authorised this kind of intervention by Customs
in the EU was Council Regulation (EC) No 1383/2003 of 22 July 2003.7* It went

70 Other relevant dispute settlement cases include: US — Section 337 of the Tariff Act of 1930 and
Amendments thereto, Report by the GATT Panel adopted on 7 November 1989, GATT Document
L/6439 — 36S/345; see also the EU’s request for consultations on the same subject matter in WTO
Document WT/DS186/1 of 18 January 2000; European Communities — Protection of Trademarks
and Geographical Indications for Agricultural Products and Foodstuffs, WTO Documents
WT/DS174/R and WT/DS290/R of 15 March 2005; Canada — Patent Protection of Pharmaceu-
tical Products, WTO Document WT/DS114/R of 17 March 2000.

7 European Union and a Member State — Seizure of Generic Drugs in Transit, WTO Documents
WT/DS408/1 (request for consultations by India) and WT/DS409/1 (request for consultations by
Brazil).

72 For the discussion in literature, see von Miihlendahl and Stauder (2009), p. 653; Kumar
(2010), p. 506.

73 See also the extensive discussion of the issue at the following TRIPS Council meetings: 3 March
2009, WTO Document IP/C/M/59, paras. 122—191; 8-9 June 2009, WTO Document IP/C/M/60,
paras. 115-167; 27-28 October 2009, WTO Document IP/C/M/61, paras. 254-294; 2 March 2010,
WTO Document IP/C/M/62, paras. 213-231.

74 Council Regulation (EC) 1383/2003 of 22 July 2003 concerning customs action against goods
suspected of infringing certain intellectual property rights and the measures to be taken against
goods found to have infringed such rights, [2003] OJ L 196/7, now replaced by Regulation
(EU) No 608/2013 of the European Parliament and of the Council of 12 June 2013 concerning
customs enforcement of intellectual property rights and repealing Council Regulation (EC) 1383/
2003, [2013] OJ L 181/15.
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beyond the minimum requirements set by Article 51 TRIPS insofar as it extended
the scope of border measures in the EU to cover all IPRs, including patents, and to
apply to goods in transit. Both India and Brazil argued in their respective requests
for consultations that the EU’s Customs Regulation would be inconsistent, among
others, with Article 41 TRIPS according to which enforcement procedures are to
“be applied in such a manner as to avoid the creation of barriers to legitimate trade”.
In other words, the claimants in this case clearly saw a link between IPRs, here
patents, and trade, albeit in a negative way insofar as IPRs could potentially stand in
the way of trade in generic medicines. More recently, a similar debate has emerged
with respect to the amendments to the Community trademark as proposed by the
European Commission in 2013.”> According to this proposal, the exclusive rights
conferred on the right holder would entitle him or her under certain conditions to
prevent third parties from bringing goods into the EU’s customs territory
irrespective of whether those are meant to be released for free circulation there.
In this case, the European Parliament’s (EP) rapporteur considered the proposed
amendment as a potential threat to international trade’®; ultimately, this led the EP
to recommend the inclusion of additional language to ensure the smooth transit of
generic medicines in compliance with the EU’s international (WTO) obligations.’’
If at all needed, the question of how best to regulate IPR infringements occurring
while goods are transiting a territory illustrates how important it is to address all
aspects related to trade, including IPRs, in one place in order to ensure that the IPR
regime is designed in a manner that fosters rather than blocks legitimate trade.
Another set of high profile cases in which the link between IPRs and trade plays
a significant role relates to measures taken or envisaged by certain WTO Members
requiring plain packaging of tobacco products. In no less than five WTO dispute
settlement cases, the compatibility of Australia’s Tobacco Plain Packaging Act and
Regulations 2011, as well as of the Trademarks Amendment Act 2011 with a
number of TRIPS provisions, Article 2.2 of the Agreement on Technical Barriers
to Trade and Articles I and III:4 of the GATT 1994 was raised.”® Among others, the
measures taken by Australia require packages of tobacco products to be of drab

7 Proposal for a Regulation of the European Parliament and of the Council Amending Council
Regulation (EC) No 207/2009 on the Community Trademark, COM(2013) 161 final of
27 March 2013.

76 Standeford (2014).

77 See the EP legislative resolution adopted on 25 February 2014, available at http://www.europarl.
europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P7-TA-2014-0118+0+DOC+XML+VO0//
EN&language=EN.

8 Australia — Certain Measures Concerning Trademarks and Other Plain Packaging Require-
ments Applicable to Tobacco Products and Packaging, WTO Documents WT/DS434/11 of
17 August 2012 (request for the establishment of a Panel by Ukraine), WT/DS435/16 of 17 October
2012 (request for the establishment of a Panel by Honduras), WT/DS4441/15 of 14 November
2012 (request for the establishment of a Panel by the Dominican Republic); WT/DS/458/14 of 14
April 2014 (request for the establishment of a Panel by Cuba); and WT/DS/467/15 of 6 March
2014 (request for the establishment of a Panel by Indonesia).
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dark brown colour, to carry graphic health warnings covering 75 % of the front
surface and 90 % of the back surface of each package and to have a standardised
shape; the brand, business or company name must be displayed in standard typeface
and font while the display of designs and figurative features, including those
forming part of trademarks and geographical indications, is prohibited. Article
20 TRIPS features among the key arguments referred to by the claimants in these
cases according to whom the Australian plain packaging measures would be
incompatible with this and other provisions of the TRIPS Agreement. It precludes
precisely special requirements from unjustifiably encumbering the use of a trade-
mark in the course of trade. Interestingly, this link between IPRs and trade is not
only a cornerstone in the line of arguments put together by the claimants, mostly
developing countries. Moreover, they construe the link here in a positive manner, in
the sense that their request for adequate IPR protection is seen as being supportive
of legitimate trade,”” and not from the more defensive perspective of IPRs poten-
tially blocking such trade, as was argued in the above cases of in-transit generic
medicines and as is the more traditional view held among many developing
countries (see above, second section).

Finally, an interesting issue that also demonstrates the importance of the inter-
pretation given to IP provisions for trade is the definition of what is meant by the
local working requirement in the field of patents. This question formed the object of
consultations in Brazil — Measures Affecting Patent Protection.*® In its request for
consultations, the US argued that Article 68 of Brazil’s Industrial Property Law of
14 May 1996 was inconsistent with Articles 27 and 28 TRIPS insofar as it made
patents subject to compulsory licensing if the products were not manufactured
locally; in other words, the mere act of importation of a patent-protected good
would not satisfy the requirements under Brazil’s Industrial Property Law and
could result in the curtailment of exclusive patent rights. This narrow way of
defining the local working requirement is by no means an exception. Indonesia,
for example, in Article 17 of its Law Number 14 of 2001 Regarding Patents®'
requires the patent holder to “make products or to use the process that has been
granted a Patent in Indonesia”; the patent holder can only be exempted from this
obligation “if the making of the product or the use of the process is only suitable to
be implemented on a regional scale”. In a similar vein, the first-ever compulsory
licence granted in India in March 2012 for Sorafenib, a medicine to treat kidney and
liver cancer for which the German company Bayer holds the patent rights in India,
was, among others, based on the ground of failure to manufacture the medicine in
India. In Natco Pharma Limited v Bayer Corporation,** the Patent Controller

7 See, for example, the statements made by Cuba at the TRIPS Council meeting of 11-12 June
2013, WTO Document IP/C/M/73/Add.1, paras. 478—479, and by the Dominican Republic at the
TRIPS Council meeting of 5-6 March 2013, WTO Document IP/C/M/72, para. 12.2.

80 WTO Document WT/DS199/1 of 8 June 2000.
81 Rull text available at WIPO Lex http://www.wipo.int/wipolex/en/text.jsp?file_id=174132.

82 Rull text of the decision is available at http://keionline.org/sites/default/files/sorafenib_nexavar_
compulsory_License_12032012.pdf.
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reversed the patentee’s argument that importation would suffice to meet the
requirements under Section 84(1) of India’s Patents Act 1970 and concluded that
“working in the territory of India” in this provision had to be interpreted as
“manufactured to a reasonable extent in India”.

In the above-mentioned case, the WTO’s dispute settlement mechanism was
given no opportunity to clarify the matter. Instead, the US and Brazil subsequently
notified the WTO of a mutually satisfactory solution to the dispute, noting that
Article 68 of Brazil’s Industrial Property Law had never been used and that Brazil
had committed itself to hold prior talks with the US Government should it ever
envisage granting a compulsory licence on patents held by US companies on this
basis.®® There is thus no common understanding as to the exact scope of the local
working requirement and its interpretation continues to be the subject of a contro-
versial debate. The outcome of this debate significantly depends once again on the
very topic of this contribution, i.e. whether or not one considers IPRs to be trade-
related. Read in the context of Article SA(2) of the Paris Convention, the view has
been taken that failure by the patentee to work the patent can only mean failure to
manufacture locally, rather than merely importing or selling the patent-protected
product.®* Such a narrow interpretation of the local working requirement may be
justified to the extent that it is applied to a classic IP convention that establishes
protection standards for IPRs in an isolated, IP-centred fashion, such as the Paris
Convention. Transferring the same interpretation to an agreement that puts IPRs in
a trade-related context, such as the TRIPS Agreement, would, however, appear to
lead to questionable outcomes. In particular, imposing de facto an obligation to
produce locally in order to fully enjoy the benefits of exclusive patent rights, would
run counter to the trade-related nature of IPRs, as well as to the very nature of the
WTO as an organisation that is designed to liberalise multilateral trade, rather than
favouring local production to the detriment of such trade.

The Relationship Between IPRs and Trade Is Relevant
for the Work in Other WTO Bodies

Electronic commerce is among the most prominent and fastest growing forms of
modern trade. As such, it is also closely linked with the steadily increasing
importance of IPR protection and enforcement since many of the products and
creations offered for sale and sold on the internet are embedding IPRs. For example,
trademarks can thus play an important role for consumers as source identifiers and
adequate protection on the internet will facilitate access to new technologies and
technology transfer. It is therefore for good reasons that the Work Programme on
Electronic Commerce, adopted by the WTO General Council in 1998, instructed

83 WTO Document WT/DS199/4 of 19 July 2001.
84 Bodenhausen (1968), p. 71.
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the TRIPS Council to examine and report on relevant IP issues arising in connection
with electronic commerce, including as regards the protection and enforcement of
copyright and related rights, the protection and enforcement of trademarks and new
technologies and access to technology.® During the following years, questions
related to IP and electronic commerce became a standing item on the agenda of the
TRIPS Council.®® This, in itself, can be taken as an implicit acknowledgement of
the direct relationship of IPRs with trade on the internet. Since 2003, WTO
Members have not shown any interest in discussing these issues in the TRIPS
Council anymore. This does not, however, affect the recognition of the close link
between IPRs and electronic commerce as set out above. Rather, this development
can be attributed to the fact that recent discussions on electronic commerce have
mostly taken place in other WTO bodies, i.e. the Committee on Trade and Devel-
opment and the GATS Council. This said, the ninth WTO Ministerial Conference
held in Bali in December 2013 instructed the General Council and its relevant
bodies, that is including the TRIPS Council, to continue substantially invigorating
the positive work under the Work Programme on Electronic Commerce and to
examine the trade-related aspects of a wide range of issues in this regard.®’

Some insights can also be drawn from the sections on intellectual property rights
which constitute a regular feature of the reports produced by the WTO Secretariat in
preparation for a WTO Member’s periodic trade policy review. The very fact that
such reports incorporate a chapter on IPRs undeniably confirms that they are
considered an integral part of a country’s trade policy and that this view is also
accepted by the entire WTO membership. In addition, the TPR reports not only
make an attempt to estimate the value of IP-relevant trade, but have occasionally
also provided a definition of what such trade is understood to cover. For example,
the 2013 report for Indonesia found that the country was a net importer of IPR-
intensive goods in 2011, with imports of such goods amounting to USD 16.4 billion
or 9.2 % of total imports, and to USD 5.8 billion of exports, which represented
2.8 % of total exports in the same year.*® For this purpose, IPR-intensive goods
were described as including the goods listed in Attachment A of the Ministerial
Declaration on Trade in Information Technology Products,® pharmaceutical prod-
ucts, beverages and spirits, books and other printed media, motion picture and other
developed films, as well as records, CDs, software and other recorded media.””

85 See para. 4.1 of the Work Programme, WTO Document WT/L/274.

86 For an examination of the TRIPS provisions relevant to para. 4.1 of the Work Programme,
further references to discussions in the TRIPS Council and an overview of TRIPS Council
documentation on electronic commerce, see the Background Note on “The Work Programme on
Electronic Commerce”, prepared by the WTO Secretariat, WTO Documents IP/C/W/128 of
10 February 1999 and the addendum of 15 May 2003 (IP/C/ W/128/Add.1).

87 WTO Document WT/L/907 of 11 December 2013.

8 WTO Document WT/TPR/S/278 of 6 March 2013, para. 3.128.
8 WTO Document WT/MIN(96)/16.

OWTO Document WT/TPR/S/278, para. 3.128, footnote 74.
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The Court of Justice of the European Union Has Changed
Its View

How to view the link between IPRs and trade has repeatedly occupied European
instances, as the answer to this question plays a decisive role in the distribution of
competencies between the EU and its Member States, i.e. whether a matter falls
within the EU’s exclusive competence in the field of its commercial policy or
whether it remained within the scope of competencies shared between the EU and
its Member States. The evolution can be best traced by a closer look at the ECJ
case law and the positions taken by the parties in the relevant proceedings.

Thus, in preparation for the adoption of the Marrakesh Agreement in 1994, the
EU Commission had argued before the Court (ECJ) in favour of an exclusive
competence of the EU to adhere to the TRIPS Agreement, as its rules were closely
linked to trade in the products and services to which they applied. The ECJ accepted
this view only insofar as measures to be taken by Customs at the EU’s external
borders were concerned. For the rest, while admitting the existence of a connection
between IP and trade in goods by conferring certain exclusive rights on the owners
of IPRs, the ECJ considered that these potential effects of IPRs did not specifically
relate to international trade, but affected the EU’s internal trade as much as, if not
more than, international trade.”' Consequently, the ECJ concluded that the TRIPS
Agreement as an international instrument that primarily aimed at strengthening and
harmonising the protection standards of IPRs did not generally fall within the scope
of the EU’s exclusive competence in relation to its common commercial policy
(then Article 113 of the EC Treaty), apart from the provisions on border measures.””
In other words, in the ECJ’s view at the time, the link between IPRs and interna-
tional trade as addressed by the TRIPS Agreement was there, but not strong enough
to be taken into account next to the primary objective of harmonising protection
standards. The ECJ therefore found that the EU and its Member States were jointly
competent to conclude the TRIPS Agreement.

The ECJ’s view that the TRIPS Agreement primarily aimed at strengthening and
harmonising IPR protection at the global level was confirmed in subsequent judg-
ments.”” It also further developed the meaning of “specifically related to inter-
national trade” as referring to acts whose primary intention is to promote, facilitate
or govern trade and that have direct and immediate effects on trade in the products
concerned.” However, noting the changes introduced to the scope of the EU’s
common commercial policy since the entry into force of the Lisbon Treaty, which,

°VECJ, Avis 1/94 of 15 November 1994, [1994] ECR 1, 5267, para. 57.

92ECJ, Avis 1/94 of 15 November 1994, [1994] ECR 1, 5267, para. 71.

93 ECJ, C-89/99, Schieving-Nijstad and others, [2001] ECR 1, 5874, para. 36; C-245-02, Anheuser
Busch Inc. v Budejovicky Budvar, narodni podnik, [2004] ECR 1, 11018, para. 65.

9YECJ, Avis 2/00, [2001] ECR 1, 9713, para. 40; C-347/03, Regione autonoma Friuli-Venezia
Giulia and ERSA, [2005] ECR 1, 3785, para. 75; C-411/06, Commission v Parliament and Council,
[2009] ECR 1, 7585, para. 71.
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according to Article 207(1) TFEU now also extends to the “commercial aspects of
intellectual property”, the ECJ reviewed its earlier jurisprudence in a landmark
judgment in July 2013. While maintaining that a specific link to international trade
was a prerequisite and reiterating that the TRIPS Agreement’s primary objective
was to strengthen and harmonise IPR protection on a worldwide scale, it concluded
that the standardisation of rules under the TRIPS Agreement, although not regulat-
ing any details, aimed at liberalising international trade. Therefore, they had a
specific link with international trade and, because of that link, now fell within the
scope of the exclusive competence pursuant to Article 207(1) TFEU.” To support
its view, the ECJ referred, among others, to the fact that the TRIPS Agreement was
an integral part of the WTO system and, as such, fell within the scope of the WTO’s
dispute settlement mechanism, which allowed for cross-retaliation in areas covered
by different WTO agreements. Moreover, it assumed that the drafters of Article 207
(1) TFEU must have been aware of the fact that the term “commercial aspects of
intellectual property” in that provision almost literally corresponds to the title of the
TRIPS Agreement.

This important change in the ECJ’s jurisprudence is certainly comprehensible
from the perspective of attributing an exclusive competence to the EU in the field of
commercial policy, in particular against the background of the entry into force of
the Lisbon Treaty and the reworded provision on the common commercial policy
now found in Article 207 TFEU. This said, it is not evident at all why the specific
link between the TRIPS Agreement and international trade should have become
stronger merely because of this change in the distribution of competencies between
the EU and its member States, nor why establishing such a specific link was needed
in order to arrive at the conclusion that the EU now has exclusive competence in
matters related to its commercial policy. Rather, it seems that the ECJ has finally
seized the opportunity to correct what used to be a misleading assessment back in
1994 at the time of issuing Opinion 1/94, i.e. that the link between the TRIPS
Agreement and international trade would only be of a remote nature.

Theoretical and Empirical Evidence Appears to Confirm
the Link Between IPRs and Trade

The impact of IPR protection and enforcement on trade flows continues to be the
object of various analytical studies and statistics. Looking into how trade-related
IPRs are, is obviously based on the underlying assumption that there is a direct link
between IPRs and trade and that it is more a matter of quantifying how strong this
link is.

9SECJ, C-414/11, Daiichi Sankyo and Sanofi-Aventis Deutschland, 18 July 2013, not yet
published, paras. 53-60.
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In the first empirical study of its kind, Maskus and Penubarti established a direct
link between the level of patent protection provided by a given country and the level
of imports of IP-intensive goods into that country. In their view, IPRs are trade-
related as the impact of different patent regimes on international trade is measur-
able.”® In a similar vein, later studies have confirmed that changes in patent laws in
a number of developing countries with strong imitation capacities to become
TRIPS-compliant led to a significant growth of imports of high technology products
from developed countries.”” In this regard, the data on exports of pharmaceutical
products from the US to India seem to back such findings, albeit emanating from a
particular country- and sector-specific context. According to the WTO trade and
tariff statistics,”® these exports doubled from USD 39 million in 2000 to USD
80 million in 2005. At this point in time, India introduced full product patent
protection for pharmaceutical products, taking due account of the expiry of the
additional transition period of which it had availed itself under Article 65.4 TRIPS.
Interestingly, during the following 5 years, exports of pharmaceutical products
from the US to India rose to almost USD 200 million in 2010, to finally reach
USD 225 million in 2012. Along the same lines, a study on Brazil’s patent law
published in 2013 noted a steady increase of the deficit in the IP trade balance since
the establishment of the WTO in 1995 and, in particular, since the adoption of the
Industrial Property Law No. 9.279 in 1996 and Law No. 9610 on Copyright and
Neighbouring Rights in 1998.°” According to Brazil’s Ministry of Development &
Industry, imports in the pharmaceutical sector, for example, have increased expo-
nentially since then. In other words, while the impact of IPR protection and
enforcement on Brazil’s trade balance is reported as being substantially negative
due to a significant increase of imports, as compared to a lower growth of exports, it
has still resulted in much higher trade volumes all together.

Looking beyond the mere field of patents, a positive correlation between stron-
ger IPR standards in general and complementary increases both in FDI and imports
has also been reported. Based on a model for an IPR score that was specifically
developed for the purpose of measuring the degree of the relationship between
IPRs, FDI and imports, one study found, for example, that a 10 % increase in the
IPR score would result both in a USD 1.5 billion growth of FDI and a USD 8.9
billion increase of imports, depending though on the level of industrialisation of the
country concerned, in particular where high technology products are concerned.'®

While concurring with this assumption, confirming namely the existence of
important positive repercussions of higher IP protection standards on bilateral
trade flows in non-fuel goods, other authors, perhaps surprisingly, did not come

96 Maskus and Penubarti (1995), p. 227.

7 Tvus (2010), p- 38; Blyde (20006), p. 6.

% See http://stat.wto.org/StatisticalProgram/WSDBStatProgramSeries.aspx?Language=E&
subtopic=mt;ne2.

% Center for Strategic Studies and Debates (2013), pp. 44-49.

1907 esser (2001), p. 19.
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to the same conclusion with respect to trade in high technology products.101 In
addition, they noted that the overall effects of stronger IP protection remained
ambiguous for various reasons and vary across countries and sectors.'% In partic-
ular, based on increased market power, companies may decide to sell fewer
products or to serve the third country market through foreign direct investment or
licensing of their IPRs, which, in turn, would negatively impact on trade flows.'®
Moreover, the economic impact of IPR protection would be difficult to measure in
an isolated fashion, since trade in knowledge-intensive goods, for example,
depended in reality on a number of other important structural factors.'®*

Looking at the evolution from the perspective of exports from countries that
introduce higher standards of patent protection, evidence was also found for a
positive correlation between changes to the patent regime and the growth of exports
of patent-intensive goods from emerging developing countries. This was, in parti-
cular, the case when the latter have the capacity to absorb technology that is
increasingly transferred into the country through trade or foreign direct investment
as a result of stronger IPR protection.'” Here again, the authors of the study
considered the level of patent protection to be an important determinant for trade,
noting that this link had been further strengthened since the implementation of the
TRIPS Agreement.'*

To complete the picture, it is also interesting to look at the link between IPRs and
trade from a sector-specific perspective. On the occasion of the 15th anniversary of
the Information Technology Agreement (ITA) in 2012, a WTO publication
discussed the agreement’s impact on trade, innovation and global production
networks.'”” Among others, it examined the link between innovative activity,
patenting and trade. In particular, it observed a significant shift towards patenting
in ITA-related technologies in selected developed countries that coincided with
growing trade in IT products since the entry into force of the ITA in 1997.
Similarly, developing country ITA participants were reported as also witnessing
an expansion of trade in such products in conjunction with higher innovative
activities, in particular since the TRIPS Agreement was implemented by those
countries. The report thus found a close link between the disproportionate increase
of trade in IT products and the IPR regime in the countries concerned that serves to
protect related innovations.'*®

19T Fink and Braga (1999).

102 Akkoyunlu (2013), pp. 1 and 7; Verdier (2013), p. 18 (20-21); Stockholm Network (2012),
pp. 16-19. For an overview of studies that have examined the impact of stronger IPRs on
technological progress see also World Trade Report (2013), p. 165.

193 Moschini (2004), p. 19.

104 Curtis (2012), p. 11.

105 Maskus and Yang (2013), p. 34.

106 Maskus and Yang (2013), p. 35.

197World Trade Organization (2012).

198 World Trade Organization (2012), pp. 69-76.
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While the preceding studies and statistics mainly focus on the effect of stronger
IPRs, in particular patents, on trade, the findings of a study on “The Economic
Impact of Counterfeiting and Piracy” presented by the Organisation for Economic
Cooperation and Development (OECD) in 2008 approached the link between IPRs
and trade from a different perspective, i.e. by looking at the potential impact of low
standards of IPR protection and enforcement on trade.'® To do so, the report
examined the magnitude and effects of international trade in tangible counterfeit
and pirated goods. The initial estimate was that such trade could amount to up to
USD 200 billion in 2005. In an update circulated in November 2009,''® this figure
was raised to USD 250 billion in 2007, with the share of counterfeit and pirated
goods in world trade increasing to 1.95 % in the same year. Among others, the
report analysed the effects of counterfeiting and piracy on trade more generally,
flagging the fact that the lack of data had prevented estimates on the effects of such
illicit activities on trade volumes. At the same time, it saw indications according to
which the structure of trade may be affected by counterfeiting and piracy, for
example, by lowering the level of exports of health-sensitive products from coun-
tries that are known as important sources of counterfeit and pirated products, with a
similarly negative correlation between counterfeiting and piracy and the volumes of
imports on the importing country side."'" To support these preliminary findings,
reference was made to a number of empirical studies, including some of those
briefly set out before, that analysed the relationship between existing IPR regimes
and trade and found a positive impact of strong IPR protection on bilateral trade
flows.''? In line with these findings, the report concluded by establishing a direct
link between trade in counterfeit and pirated goods and IPRs insofar as it encour-
aged governments and right holders to increase efforts to combat counterfeiting and
piracy through measures that strengthen IP protection and by taking action to ensure
appropriate enforcement of IPRs.

Empirical evidence thus seems to confirm the existence of a more or less firm
and direct link between both weak and strong IPR protection and enforcement
standards on the one hand and trade on the other hand.

199 Available at http://www.oecd.org/fr/sti/ind/theeconomicimpactofcounterfeitingandpiracy.htm.

"9 Available  at  http://www.oecd.org/sti/ind/magnitudeofcounterfeitingandpiracyoftangible
productsnovember2009update.htm.

"1'See OECD Document DSTI/IND(2007)9/PART 1, paras. 5.9-5.14.
112.8ee OECD Document DSTI/IND(2007)9/PART1, Table 5.3 and Annex 5.A3.
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There Are Good Reasons to Acknowledge the Link Between
IPRs and Trade

From the general point of view of policy coherence, the recognition of the trade-
related nature of IPRs is an important factor for the search of the right balance
between policies that provide the necessary incentives to stimulate inventions and
creations through the award of private rights on the one hand, and policies that
ensure access to such new products and creations by the public at large on the other
hand. This link would only be very remote, if IPRs were considered in an isolated
fashion, disregarding their direct relationship with trade. The historical develop-
ments set out above under the second section seem to back this view. For a long
time, IP matters were almost exclusively dealt with by WIPO as a specialised
agency. They thus had the status of a domain that needed to be covered by technical
experts, mostly coming from national or regional IP offices, whereas the achieve-
ment of other public policy goals often only played a remote role, if any. This
changed fundamentally with the entry into force of the TRIPS Agreement in 1995.
As of that time, standards in the field of IPR protection and enforcement increas-
ingly moved to the centre of a debate of an essentially multidimensional character
that aims at ensuring coherence between different policy objectives. For example,
in the pharmaceutical sector, patents would no longer be looked at purely from the
perspective of protecting the interests of the inventor, but would also encompass
questions related to the impact of their protection on trade, technology transfer and
the broader public interest to achieve public health objectives, such as access to
affordable medicines. In parallel, discussions would no longer be limited to a
specialised agency dealing with IPRs, but would also involve other competent
international organisations, such as the WTO and the World Health Organization
(WHO). The intensified cooperation between the WHO, WIPO and the WTO in this
particular area demonstrates the relevance of putting IPRs in the broader policy
context, including by recognising their link with trade and health matters. Bringing
each organisation’s expertise together in a complementary fashion has resulted in a
number of important contributions to worldwide capacity building. Among those
achievements figures the launch of a trilateral study on “Promoting Access to
Medical Technologies and Innovation” in February 2013 that addresses various
policy dimensions, including IPRs, health and trade, in a holistic manner.' 3
From a European perspective, the incorporation of IPRs as an integral part of the
EU’s common commercial policy, first taken up by the Nice Treaty in a still
somewhat ambiguous manner with regard to the exact scope of the EU’s compe-
tence, and then clarified through the Lisbon Treaty, as well as the subsequent
recognition of the direct link between IPRs and trade by the ECJ in its judgment
of 18 July 2013"" also have a number of significant repercussions. First and

113 Available at http://www.wto.org/english/res_e/booksp_e/pamtiwhowipowtoweb13_e.pdf.

“4ECJ, C-414/11, Daiichi Sankyo and Sanofi-Aventis Deutschland, 18 July 2013, not yet
published.
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foremost, acknowledging the trade-related nature of the TRIPS Agreement as a
whole clearly impacts on the internal distribution of competencies and the pro-
cedures applicable in order to negotiate and conclude international agreements, as
well as on the competence to interpret the provisions of the agreement. While the
initial characterisation of the TRIPS Agreement as primarily aiming at harmonising
IPRs and only being remotely linked to trade would make any related measure fall
within the scope of Article 114 TFEU, the recognition of its direct link with trade
arguably makes such measures the object of the EU’s exclusive competence in
commercial policy matters pursuant to Article 207 TFEU.

This, in turn, can also have a significant impact on the preservation of coherence
and unity of the EU’s external action. In the past, taking into account the absence of
a clearly defined EU competence for IP matters, the ECJ made the response to the
question as to whether national courts or the Court itself would be competent for the
interpretation of the TRIPS Agreement dependent on the existence of EU law in the
area of IPRs affected by the agreement. Hence, in areas where the EU had not yet
legislated, the related TRIPS provisions were considered as falling outside the
scope of EU law. Consequently, in those cases, the ECJ left it to the discretion of
EU member States and their courts to determine the direct applicability of TRIPS
provisions in national law and to interpret them.''> The potential of this jurispru-
dence was to open the door towards divergent interpretations of the TRIPS Agree-
ment by national courts which could have affected the adoption of a coherent and
uniform approach in the EU’s external relations. This risk has been definitely
discarded by enlarging the scope of the EU’s common commercial policy to
encompass IPRs, based on the recognition of their direct link with trade, and
the—from now on—exclusive competence of the ECJ to interpret TRIPS
provisions.' "'

Moreover, it has been argued that the ECJ’s exclusive jurisdiction over the
TRIPS Agreement, as a consequence of the recognition of the direct link between
IPRs and trade on which the exclusive EU competence in TRIPS matters is
founded, could represent a milestone in furthering the harmonisation of patent
law in the EU.'"” Given its competence to interpret the provisions of the TRIPS
Agreement, the Court is, indeed, in a position to ensure a uniform reading of TRIPS
rules in the field of patents, and thus compliance of any legislative act adopted by
the EU with the standards on availability, scope and use of IPRs established by the
TRIPS Agreement. In particular, the ECJ jurisdiction could help filling the gaps left
by the EU legislation that created the basis for a unitary patent and the related
international agreement among participating Member States that establishes a

115 This was, in particular, confirmed in ECJ, C-431/05, Merck Genéricos Produtos
Farmacéuticos, [2007] ECR 1, 7001.

16ECy, C-414/11, Daiichi Sankyo and Sanofi-Aventis Deutschland, 18 July 2013, not yet
published.

"7 See Dimopoulos and Vantsiouri (2012), pp. 21-24.
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Unified Patent Court.''® Furthermore, in contrast to the future Unified Patent Court,
which will be limited to consider matters related to the unitary patent, the ECJ could
ultimately also assume the role of an overarching judicial authority as the appli-
cation of TRIPS standards will also extend to the adjudication of patent infringe-
ment cases by national courts. Through its jurisdiction, it could thus support the
development of common minimum standards applicable to the unitary patent,
as well as to European patents without unitary effect granted by the European
Patent Office and national patents. This, in turn, would constitute an important
contribution to ensure legal certainty and to provide more comfort to the users of
the patent system across the EU.

Finally, a brief look at the first ever proposed amendment to a multilateral
agreement in the WTO is also enlightening here. In December 2005, WTO Mem-
bers unanimously adopted the Protocol Amending the TRIPS Agreement (see
above, fourth section).l 19 1n 2007, the EU submitted its instrument of acceptance
to the WTO."?® Among others, it stated that the acceptance of the TRIPS amend-
ment would be binding on its member States pursuant to then Article 300(7) of the
EC Treaty. Consequently, at least from the EU’s perspective, no instrument of
acceptance by an individual Member State has been received since then. This can
only be taken as recognition of the direct connection between the proposed amend-
ment and trade which must be assumed in order to come to the conclusion that the
acceptance of the TRIPS amendment falls within the EU’s exclusive competence.
Taking into account the very object of the amendment, i.e. to facilitate the export of
medicines to countries with insufficient manufacturing capacities in the pharma-
ceutical sector through the grant of special compulsory licences, the link with trade
was also more than obvious in this case. However, had one nevertheless defended
the position that IPRs are not or only in part trade-related, establishing an exclusive
EU competence for the acceptance of the TRIPS amendment would not have been
possible at all. Instead, also under EU law, acceptance by individual Member States
would have been required, thus potentially further delaying the—admittedly
already slow—process leading to the entry into force of the TRIPS amendment.''!

118 Gee Regulation (EU) No 1257/2012 of the European Parliament and of the Council of
17 December 2012 implementing enhanced cooperation in the area of the creation of unitary
patent protection, [2012] OJ L361/1, Council Regulation (EU) No 1260/2012 of 17 December
2012 on implementing enhanced cooperation in the area of the creation of unitary patent protection
with regard to the applicable translation arrangements, [2012] OJ L/361/89; and the Agreement on
a Unified Patent Court (as signed by 25 Member States on 19 February 2013 and awaiting
ratification by at least 13 Member States, including Germany, France and the UK, for its entry
into force, see status available at http://www.consilium.europa.eu/policies/agreements/search-the-
agreements-database?command=details&lang=en&aid=2013001&doclang=EN), [2013] OJ C
175/1. For a summary overview, see also the Trade Policy Review of the EU, report prepared
by the WTO Secretariat, WTO Document WT/TPR/S/284 of 28 May 2013, paras. 3.259.-3.265.

9 WTO Document WT/L/641 of 8 December 2005.
120 Text available at http://www.wto.org/english/tratop_e/trips_e/amendment_e.htm.

121 Bor the status of acceptances, see http://www.wto.org/english/tratop_e/trips_e/amendment_e.
htm.
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Conclusion: The Need for a Holistic Approach in One Place

The topic covered in this contribution is multifaceted and can be approached from
different perspectives. For example, the discussion needs to go beyond considering
whether, and possibly which, IPRs are trade-related in order to also enquire if and
what are the IP-related aspects of trade. Thus, in addition to looking at the
relationship between IPRs and trade in the more traditional way that essentially
refers to trade in goods and services embedding IPRs, whether physical or through
electronic commerce, another important link between these two dimensions takes
the form of trade in IP as such. Beyond the classical way of buying, selling or
licensing technology that is not embedded in intermediary or final products,'*
more recent initiatives need to be taken into account that aim at establishing
platforms that allow for IPRs to be traded and thus strengthen the role of IPRs as
a potentially important financial asset for companies. For example, in his Policy
Address 2013, the Chief Executive of Hong Kong, China, announced the establish-
ment of a working group on IP trading that is due to advise on the strategy to
promote the development of the territory as an IP trading hub and to recommend
measures to facilitate such trading.'*® The idea behind the creation of this trading
platform is to support innovators and creators in capitalising the value of their
respective IP portfolios by offering the necessary infrastructure that brings together
sellers, buyers and intermediaries involved in IP trading in a single place. At the
same time, the IP trading platform is designed to foster the development of Hong
Kong, China, as a knowledge-based economy driving the exploitation and
commercialisation of IPRs, and thus ultimately innovation and growth.'**
In parallel, a new financial exchange, named Intellectual Property Exchange Inter-
national (IPXI), has become operational in 2013. Based in Chicago, it allows for the
non-exclusive licensing and trading of IPRs as assets.'>> While the debate on
whether IPRs are trade-related appears to focus primarily on the traditional link
between trade in goods and services embedding IPRs, the buying, selling and
transfer of IPRs on a bilateral basis or through IP trading platforms constitutes
another element for which the fact that trade can take place entirely relies on the
very existence of IPRs'?® and of which due account needs to be taken when
discussing the relationship between these two dimensions.

22 For trademark licensing and franchising, see World Intellectual Property Report (2013),
pp. 62-73.

123 Extract of the Policy Address available at http://www.policyaddress.gov.hk/2013/eng/p44.
html.

124 See Strategic Framework at http://gia.info.gov.hk/general/201311/22/P201311220572_0572_
136351.pdf.

125 For more details about the operation of the platform, see IPXI website at http://www.ipxi.com/
inside-ipxi/the-exchange.html.

126 Stockholm Network (2012), p- 15.
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To the extent that a distinction between the “pure” dimension of IPRs, i.e. the
side which has nothing to do with trade, and their trade dimension is still be made, it
must, however, be duly recognised that the borderline between those categories of
IPRs is very thin and evolving with the advent of new technologies, players and
ways in which trade is taking place. Therefore, the term “trade-related aspects of
IPRs” needs to be interpreted in a dynamic way that takes future developments into
account. Innovations and creations nowadays play a central role in the global
economy on which growth and increased productivity increasingly rely. IPRs and
other intellectual assets, such as know-how, are representing an ever more impor-
tant share of the intangible assets held by industries across many, if not most,
manufacturing and services sectors in knowledge-based economies.'*’ This, in
turn, favours a steady increase of trade in knowledge products,'*® of technology
transfer and of global value chains more generally and will inevitably result in all
IPR aspects being related to trade in one way or another. Any attempt to decouple
both dimensions therefore appears somewhat artificial. On the contrary, the need to
work towards a balanced approach to IPRs within the framework of trade becomes
ever more pressing with the growth of the global knowledge economy.

Recognising that both the legal framework for IPRs and the way in which IPRs
are managed at institutional level are trade-related does, of course, not mean that
there are not many other equally or even more important factors that directly impact
on trade, rather the opposite: it is of utmost importance to bear the multidimensional
character of IPRs in mind: they are trade-related, but equally also relate to other
important policy dimensions, such as human rights,'?* health, environment, agri-
culture, research policies and related funding, the existence of a transparent and
effective procurement regime, competition rules, standards, the education level and
technology absorption capacity in countries, to name but a few.'’° A compre-
hensive assessment of the relationship between IPRs and trade will therefore only
succeed where all these different dimensions and policies are taken up in a holistic
and balanced manner. Among others, this includes a thorough examination of how
the steps taken to respond to the “shoulds” of the TRIPS Agreement, i.e. the
objectives listed in Article 7, could be further enhanced so that technological
innovation and the transfer and dissemination of technology is promoted to the
advantage of their pro