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Governing Out of Order provides a lively
exploration of governing practices and agenda
at the end of the twentieth century. Its focus is
institutional excess and political transgression,
identified by Davina Cooper as inevitable
aspects of modern liberal rule. Governing Out of
Order explores the breaching of political
boundaries and legal authority by state and civic
bodies in pursuit of power and legitimacy, as
well as ethical and cultural norms. It also loaks

at the conflicts such actions engender.

Drawing on cultural geography, socio-legal
studics and Foucauldian political theory, Davina
Cooper examines a series of high-profile
disputes in which judicial, political and civil
bodies have struggled over national identity,
homosexuality, schooling, hunting, and
religious practice. In so doing, she interrogates
the role of symbolic space, discourses of
belonging and techniques of governance in the

pursuit of political hegemony.

Governing Out of Order asks how governing can
be both responsible and radical. It argucs that
governing principles should be ideologically
explicit, prepared to contest and transgress
divisions of authority to pursue a multicultural,
egalitarian vision of political responsibility. It
makes vital reading, raising questions and
concerns that are echoed throughout every
liberal statc.
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Preface

Material for this book comes primarily from two field research projects
conducted between 1993-6. From 1993-4, a colleague and I examined
law’s impact on power relations within local governance. Our aim was
to focus on the contradictions and unexpected effects within the local
political arena of legal change. One issue of particular interest was the
religious provisions of the Education Reform Act 1988 which attempted
to re-establish Britain as a Christian country. Drawing on documentary
research and approximately 20 interviews with teachers, governors,
officers and councillors, I explored the impact of these reforms in the
face of intense, localised opposition.! This project led on to further
research, begun in 1995, on community and governance conflict.
Targeted at the boundaries of legitimate governance, and focusing on the
political management of cultural difference, this project provides the
core field research for chapters five to seven. Again, my field research
consisted of semi-structured, detailed interviews—approximately 45
were conducted—supplemented by official documents, correspon-
dence, committee reports minutes, and media coverage. I was fortunate
that participants in these conflicts were generous with their files, making
it possible for me to acquire a detailed picture of events and interactions
that otherwise might have become hazy.

Governing Out of Order draws on several methodological perspec-
tives. The main influences are Foucauldian political analysis, discourse
theory, socio-legal studies and cultural geography. In the main, my
essays ave attempts to interpret conflict—to provide a reading of
events that sheds light, not only on the specific episode examined, but
also on other similar or related incidents. I have therefore focused on
interpretations with a wider resonance—which do not reduce the
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conflict to the individuals involved—without implying this is the only
way the conflicts can be meaningfully understood. For example, an
alternative reading of the disputes could take a political economy
perspective, focusing on the changing character of state regulation in a
context of wider, international, economic shifts, Yet, this reading, like
any other, would, inevitably, be selective, centring certain themes and
marginalising others.

The perspective I have chosen highlights cultural and spatial issues of
power, authority, legitimacy and consent. Given this interpretive focus,
many of the chapters draw on textual analysis of parliamentary debates
and legal decisions. However, not all my discussion is textual. While I do
use discourse analysis to explore more mobile ‘texts’ such as governing
techniques, my methodology is not limited to deconstructing argu-
ments, concepts and perspectives. Drawing on social and political
theory, I have adopted an approach which highlights the fluid, constantly
evolving character of political conflict, and which explores the implica-
tions of using particular discourses, and the bases for institutional
actors’ choices. Why, for instance, was public land ownership used as a
means of fighting hunting? And why did a local education authority
construct hypersexualised representations to attack one of its primary

schools?

Part One

Introduction




1 Governing Through Space
and Belonging

Excessive Governance

Claims of a crisis in Western governance have become ubiquitous:
welfare provision can no longer be sustained; political authority and
legitimacy are in decline; the state as we know it is in jeopardy. Yet, a
narrative which argues that old forms of state practice have weakened,
and which pits private market against public rule is too simple. While
governing practices and structures may be changing, the nation-state
remains implicated in global economic developments. In addition,
questions of political authority, legitimacy and ideological transfor-

mation remain live issues.

Governing Out of Order is an exploration of political authority and its
boundaries at the end of the twentieth century. Against a backdrop of
changing governance forms and relations, the book examines what one
might call conventional attempts to restrain, exceed, and restructure
institutional power. At the same time, to say such attempts are conven-
tional may be to mislead. The conflicts I discuss are, in many ways,
unusual, embedded in the politics of the late 1980s and 1990s.
However, at the level of institutional practice, they are not novel,
forming part of a historical narrative involving state and civil author-
ity. My focus is conflict rather than political crisis, but this does not
mean an absence of the latter. Rather, instead of treating crisis as the
defining quality of modern political relations, I examine the way
discourses of disaster, emergency and panic have themselves been
mobilised in struggles both to reproduce and to reorganise existing
forms of political hegemony.
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Governing Out of Order consists of a series of essays, each dealing with
a situated, flash-point issue: hunting, the arts, religious orthodoxy,
sexuality, international politics, public space and secondary education.
While the common ground may appear obscure, together these issues
offer a mosaic of modern, liberal governance.One example is deer
hunting. In the early 1990s, after more than a century of protest, local
councils followed the lead of private individuals and animal welfare
organisations across Britain, and introduced hunt bans. The bans were
partly motivated by environmental concerns, but also because of the
growing public perception that hunting was cruel. Local govern-
ments’ entry on to the terrain of animal rights generated, however,
tremendous consternation amongst local hunters who saw the bans as
explicit condemnation of their sport and identity. In 1993 they sought
judicial review, targeting Somerset County Council in south-west
England which had just banned deer hunting across land it owned in
the Quantock Hills. The hunt argued that the council had overstepped
its remit by making land use decisions on moral grounds. The court
agreed, and declared the ban ulira vires—beyond local government’s
power.! Despite Somerset being owners of the land and of its sport-
ing rights, the argument that hunting was cruel took the decision
outside its statutory authority. Somerset County Council was forced
to reinstate hunting. The lifting of the ban was followed by many other
councils across Britain who had taken similar decisions.

This issue of governmental excess—institutions exceeding the bound-
aries of their role, remit and authority—forms a key theme of
Governing Out of Order. It is also a standard topic of political discourse:
is the state going too far? Should it be rolled back? Where does the
boundary between public and private lie? Governmental excess has
been traditionally associated with authoritarian regimes. Communist,
fascist and military states are regularly identified in this way. However,
high levels of regulation and control also exist in liberal and neo-liberal
states. For instance, despite the Thatcherite rhetoric of a minimal state,
critics such as Stuart Hall described British Conservative rule during

the 1980s as a form of authoritarian popuiism, where, under the guise

of popular support, state powers were extended.2? In North America,
the Right identified excessive governance during the early 1990s with

Governing Through Space and Belonging 5

the other end of the political spectrum in the form of ‘political
correctness’ (PC). While PC was linked to extending state control
over commercial affairs, such as corporate hiring and firing policies,
the primary criticism was directed at policies perceived as reducing
‘legitimate’ professional discretion within public institutions, such as
universities.3

To see governmental excess as characteristic of particular regimes,
whether right or left, ignores its pervasiveness. While what is deemed
excessive will be territorially specific, the techniques for constituting,
challenging, and resisting transgressive activity are more general. My
example of the hunt points to two different ways in which bodies may
go beyond the boundaries of what is deemed acceptable: the hunt by
hunting; the council by banning. It also implicitly raises the question:
acceptable to whom? In exploring excessive governance, do not wish
to trivialise the reality of highly autocratic, disciplinary regimes with
the facile suggestion that ali regimes are authoritarian. However, the
subject matter of this book is the way governmental excess permeates
western democracies and liberal forms of rule. My focus is therefore
on what might be defined as micro-excesses-‘everyday’ institutional
actions within, as well as beyond, traditional left-right divisions, that
generate opposition and conflict. While some of these concern the
traditional political terrain of resource allocation, others concern
issues whose very articulation to governance is controversial: sexual-
ity, religion and animal welfare. These latter issues highlight the
contradictory character of modern governance.* On the one hand,
their lack of ‘fit’ defines them as inherently inappropriate subjects for
government practice. On the other, their ability to represent wider
alignments, to stand in symbolically for a host of other issues, makes
them ‘sexy’. As has been particularly apparent in the USA, issues at the
margins of governmental concern, such as abortion, school prayer and
homosexuality have been able to dominate political debate.s

The approach to excessive governance in Governing Out of Order
differs from a conventional, common sense understanding in three
main ways. First, my examination of excess goes beyond the traditional
culprits of central and local government, the police, and military. 1
consider not only the practices of review bodies such as the courts—
usually seen as containing excess—but also institutions within civil
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society, usually seen as victims.® When government goes too far, it is
claimed, the latter’s freedoms are placed in jeopardy. However, as I
discuss below, civil bodies such as religious institutions and the hunt
can also be seen as governance structures. There are parallels here with
private governance.’ The development of neo-liberal public policies
has led to private companies increasingly being brought into the web
of government activity, through contracting to provide publicservices,
and through jointly funded projects.8 There is a difference though, in
that such forms of private governance tend to be articulated to the
state’s agenda. In other words, the private sector participates in, and
to some degree facilitates, state governance. In contrast, in the
conflicts explored in thisbook, civil governance hasits own objectives.
Not only are these not necessarily articulated to state agendas but they
may be directly at odds with it. Consequently, civil bodies, such as the
hunt, can be perceived by state institutions as excessive, and subject
to containment strategjes as a result.

The second aspect of my analysis rejects the idea of excessive gover-
nance as an objectively identified, political condition. While some
bodies may be more prone at particular times to being designated
excessive, the designation is relational. In other words, it concerns the
relationship between two or more institutions at a particular juncture.
The notion that an institution is behaving excessively is constituted
within the context of political struggle or conflict. Thus, it becomes a
means of invalidating or delegitimising the targeted policy or institu-
tion.? As I discuss in chapter three, conflicts are not simply over what
practices become defined as excessive, but also about how the role,
function or remit of the institution is reconstituted within the process.
In the case of religieus education, discourses of nationhood, spiritual
health and parents’ rights, deployed to legitimate British government’s
promotion of Christianity, became reaffirmed, more generally, as valid
government objecﬁves.

The construction of excess is a relational one; it does, nevertheless,
take place within a political context in which dominant views about
governing behaviour exist. While these are not rigidly fixed, they do
determine which actions and policies are likely to be vulnerable to
charges of transgression. A third aspect of my argument, therefore,
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concerns how conceptions of appropriate governance are structured
according to a liberal political and economic logic. Despite the wider
political changes mentioned earlier, this logic has a historical continu-
ity constituted according to a range of foundational principles that
include amongst others: the central importance of the nation-state and
its cultural heritage; an institutional division of power; the legitimacy
of governing according to managerial and commercial norms; public
heterosexuality; and anthropocentrism. These principles help deter-
mine the boundaries of legitimate governance practices. At the same
time, despite being politically dominant, they are not uncontested.
Challenges come from institutions and wider social forces.

If institutions are declared excessive within a context of political
conflict and prevailing liberal norms, we need to question the desig-
nation of institutional transgressions as a priori wrong. [ am not
dealing with societies run according to a fully informed consensus
where any act of institutional excess or insubordination is a clear,
unequivocal derogation of legitimacy. The validity of institutional
practices and policies in the contexts discussed here are far more
complex and contested. The third aspect of my argument, then, is an
openness to the progressive possibilities of institutional excess.
Clearly, not all institutional failures to conform come within this cate-
gory. The validity of transgressing the boundaries of institutional role,
rights and responsibilities depends on the motivating norms and
values—in particular, I argue, whether institutional border-crossing
occurs in pursuit of social and economic justice.

This normative position is set out more fully in the final chapter.
The rest of the book, however, aims to explore the ways in which activ-
ities and policies, generated by a diverse range of governing
institutions, are constructed, and contested, as excessive. In so deing,
1 address four issues. What conditions produce accusations of institu-
tional excess? What techniques are used to reassert institutional
boundaries and hierarchies? What strategies do institutions adoptinan
attempt to protect controversial initiatives and decisions? Finally, in
what ways are images of space and belonging mobilised within these
conflicts? As I go on to discuss below, while not emerging directly from
a Foucauldian problematic, these questions, nevertheless, draw on and
reverberate Foucauldian issues of governmentality: the how of govern-
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ing.10 Thus they are ‘as much about critique, problematisations, inven-
tion and imagination, about the changing shape of the thinkable,
as...about the actually existing’.!!

Mapping the Terrain?2
Governance and the fractured state

The subject-matter of this book is bodies that govern, The plural iden-
tification of ‘bodies’ gives a clue to my approach. My interest is not in
drawing a line between the state and civil society, but to explore the
ways in which bodies on both sides of the line, and on the boundaries,
govern. The notion that the boundary between swate and civil society
has become more permeable in recent years has become a defining
norm of much political analysis, based on the idea that a crisis in the
legitimacy and capacity of the welfare state has caused new forms of
governance to emerge.!? These include, as I mentioned above, state
collaboration with the private sector in the provision and funding of
public services. They also involve the creation of new governmental
forms that cannot be unequivocally identified as state or non-state. Yet,
this debate raises a prior conceptual question: what do we mean by the
state?

Arguments have raged for generations about the nature and char-
acter of the state. Theorists have variously identified the state by its

form, function, institutional framework, practices and by the power
relations that it condenses.!* While most approaches argue that the
state encompasses more than one of these elements, they are articu-

lated together in different ways, with usually one element or other
perceived as paramount. In my first book, Sexing the City,!s I focused
on the state as a set of interlinked institutions that condensed domi-
nant power relations in uneven ways. This allowed me to explore the
extent to which radical forces can enter and take control of ‘vulnera-
ble’ state institutions, such as local government, in order to contest
dominant ideologies and other state practices.!$ Power in Struggle took
the contradictory and contingent character of the state further, influ-
enced by the work of feminist and poststructuralist theorists.!” There,
I considered the state as a contingently articulated set of identities,
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with no fixed form, essence or core.!? Bifferent identities, for exam-
ple, as coercive, democratic, institutional, or relational, come to the
fore---or are read as predominating-—at different historical junctures;
but these identities remain intricately connected to, and densely
informed by others. For instance, the state that participates in inter-
national relations is expected to appear as a coherent actor, not as a
matrix of institutions reflecting inconsistent or contradictory norms.
However, this identity as a coherent political actor is articulated to
other identities: deployer of (legitimate) force; representative of
economic, racial or gender interests. (In considering who the state
‘represents’, the contested character of the state’s identities, and of the
relationship between identities, becomes immediately apparent.)

At the same time, my approach towards the state does not mean that
the state is indeterminate. Rather, we need to recognise that it is first
and foremost a concept for identifying a particular social phenome-
non. While such a concept could have been initially attached to an
arbitrary range of ‘signifieds’, today conceptions of the state are
shaped by past understandings as well as by other aspects of modern
political theory, practice and ideology. Thus, while conceptualisations
of the state will differ, most will be recognisable as relating to a
common phenomenon. An interpretation of the state that was
completely unrecognisable, for example, the state as a field of mush-
rooms, would probably be of little value, unless at least the wider
explanation had some point of connection (even if a critical one) with
other paradigms. My conception of the state as a set of articulated
identities shares with other approaches a conceptual emphasis on the
interrelationship of force, political and regulatory power, dominant
social relations, and institutional structure. These characteristics are
what I would call definitional characteristics. They tell me I am look-
ing at a state, However, how a state functions, in particular, how the
western, liberal state actually functions at the end of twentieth
century—its relationship to accountability, legitimacy, and authority,
for instance—is more contested.

Four 'major implications emerge from my approach to the state.
First, given the state’s multiple identities and lack of essence, restrict-
ing analysis to conventionally identified institutions is limited since it
omits those bodies whose location is more equivocal. In most contexts
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a hunt would not seem to be part of the state, and indeed I do not
discuss it as such. However, in those instances where the state appears
foremost as a purveyor of ideology, hunts might seem an integral state
structure since they help to reproduce dominant social norms and
relationships.!? Second, the changing relationship of different bodies
to the state becomes a site of interrogation and analysis: for instance,
I explore the contested status of schools as institutions that British
local government in the 1980s and 1990s tried both to domesticate
and to distance; I also examine how bodies such as hunts and eruvin,
conventionally seen as beyond the state,20 attempted to mobilise the
power of review held by state institutions such as the courts and public
inquiries in order to defeat other governmental hodies.

Third, recognition of the state’s diverse identities leads me to focus
on one particular ident]'ty: institutional structure. Recent poststruc-
turalist theory, drawing on Foucault, has criticised the analytical
privileging ofinstitutions.2! Instead, Foucauldians have centred relations
and techniques of governance, treating institutions as an effect of such
processes and practices rather than their origin.22 Though institutions
are not the source of techniques of power, such techniques often have
an mstitutional basc, and are deployed by particular governing bodies. I
have chosen to focus on institutions as agents of conflict because I want
to explore the capacity of institutions to engage in and provoke imagi-
native, innovative political practice. I therefore treat them, from an
‘external’ perspective as relatively coherent entities, rather than focus-
ing on their internal divisions and contradictions as in my earlier work.23

Nevertheless, it is important to remember that institutions incorporate

differences and tensions. Talk about institutions is also largely figurative,
since they are as much about processes, practices, norms and relations
as they are about physical space and structures.

Identifying institutions corporately in contrast to certain strands of
organisational theory,?* I use institution interchangeably with ‘hody’
and, to a lesser extent, ‘organisation’.25 | also use institution to
encompass structures whose differences seem far greater than their
similarities—the hunt and European Union, for example. However,
my focus is on bodies that govern heyond their own corporeal bound-
aries. Thus, despite the enormous differences between the European
Union and a hunt, the emphasis is on what they share, in particular
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how they, and bodies at all levels, deal with issues of governmentat-
ity that include the reproduction of authority and legitimacy, strategy,
resources, obstructions and techniques. At the same time, institu-
tional common concerns are cut across by differences. Practices of
state and civil bodies, for instance, are likely to reflect differences of
political location. ! explore this most directly in chapters six and
seven, where | consider, respectively, the role of the state in relation
to minority religious structures, and the way in which state and civil
bodies are differentially positioned in relation to land-use decisions
and animal culling, In doing so, I draw—more implicitly than explic-
itty—on some of the civil society/state debates.26 My aim is not to
arrive at a broad, overarching meta-narrative of the relationship
between state and civil society, rather to demonstrate some of its
complexities and contradictions, in particular, how differently posi-
tioned actors (such as community groups, local government, the
courts) understand the state—civil society relationship and how they
attempt to mobilise it.

But difference of perception is not only between civil society and
the state; within the state, different institutions also express disparate
and, at times, contradictory interests, values and identities. The
assumption of tension and conflict between state bodies is at the core
of my analysis. At the same time, this does not mean different state
bodies are unconnected.?” One of the aims of this book is to explore
the ways in which links between institutions are mobilised in conflicts,
for instance, senior state bodies attempting to redomesticate uppity
subordinates. In this way, the power to review and discipline is used
to counter the limited dispersal of political resources which enables
institutions to resist or evade the pull of political hierarchy.

Governing techniques

How do institutions govern in and through situations involving
conflict? Three forms of governing provide a matrix for my subsequent
discussion: governing direct, mid-way and at a distance. These govern-
ing forms identify some of the ways in which institutional and other
bodies interrelate. Because Governing Out of Order focuses on situations
of conflict, I do not explore more consensual forms of governance.
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Considerable work, for instance, exists on the role of lateral relations
and networks between institutions (within and beyond the state).?8
However, while this work identifies important political developments
in governance practices, my analysis offers an antidote to taking this
perspective too far. In other words, the focus is on the ways in which
institutional hierarchy and rule remain powerful forces as do hege-
monic cultural and social norms.
The framework of governance I am using draws on the work of
Nikolas Rose.?? Influenced by Foucault’s work on governmentality,
Rose explores the way in which modern forms of liberal rule function
through governing at a distance rather than through more direct tech-
niques. ‘Political forces seek to give effect to their strategies, not only
through the utilisation of laws, bureaucracies, funding regimes and
authoritative State agencies and agents, but through utilising and
instrumentalising forms of authority other than those of “the State” in
order to govern——spatially and constitutionaily-—*at a distance”’30
Governance at a distance operates by guiding the actions of subjects
through the production of expertise and normative mculcation so that
they govern themselves.3! In my work here, I explore how governing
functions through the establishment of rules of conduct, as well as by
triggering or motivating action in the targeted field.3? Subjects,
includimg state institutions and bodies within civil society, internalise
these rules in the sense that they ‘know’ their powers, duties, func-
tions, responsibilities, and what is appropriate or inappropriate
behaviour (see chapter five).

A key quality of governing at a distance is that it appears impersonal
and anonymous. The rules established are both general in character and
do not appear to originate anywhere in particular. We might see this
kind of rule as analogous to the relationship between the originators
of a card- or board-game and the players. The latter’s strategies,
choices and identity are structured by the rules, but the rules are not
seen as personally targeted nor are their origins perceived as relevant,
The rules just ‘are’. However, a key difference between the rules of a
game and governing at a distance is that while the former are clearly
apparent—players read the rules before commencing play,33 the codes
of conduct that constitute governing at a distance tend to be natu-
ralised so their own existence is rarely apparent.
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Direct governing, in contrast, identifies a direct relationship ofrule

in which the parties to the relationship are clearly visible. The demands
of governance are equally visible since these are established as
commands or prohibitions rather than necessarily being internalised by
the governed subject. While governing at a distance works through the
subject’s agency or exercise of discretion, direct governance tends to
restrict such discretion. However, this may not be through saying 'no’.
Direct governing can also be productive, in the sense of demanding
new policies or initiatives, as I discuss in relation to religious educa-
tion law reform. [ also use direct governance to refer to the provision
of services and resources to individuals and institutions. In many ways,
resource provision might seem more compatible with governing at a
distance since it enables and works through discretion, rather than
constraining it. However, | include it within direct governance because
it highlights the relational character of direct governing, In other
words, the provision of services and resources, such as welfare bene-
fits or grants, draws the subject body’s attention to an external
institution that acts in relation to them. This is different from the
concept of governing at a distance which emphasises the internalisa-
tion of norms, and the anonymous construction of rules.

The third form of governing is mid-way governing which lies
between the other two. Here, the governing body attempts to struc-
ture the actions of its governed subject; however in comparison to
governing at a distance, governing occurs in a way that is more
personal and visible—the governed subject sees the rules being estab-
lished as ploys or tactics rather than internalising them as conduct.
Mid-way governing is also more reactive to the actions and agenda of
the governed subject or institution. It tends to operate within situa-
tions of overt or latent conflict rather than, as in the case of governing
at a distance, to prevent conflicts from occurring. In contrast to direct
governing, mid-way governing often reflects a breakdown in a formal,
hierarchical relationship (see chapter five). The governing body, unable
effectively to deploy mandates, instructions, prohibitions and
resources, is forced to use more indirect, strategic techniques to
generate the outcomes it requires.“

Before leaving this discussion of governance, I want to raise briefly
four further points. First, I do not assume a general shift from direct
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to more indirect governing forms. While this has occurred in some of
the contexts I address, for instance, in relation to local government's
fiduciary duty (chapter four), the opposite, if anything, is apparent in
others, such as religious education law reform (chapter three).
Second, governing bodies draw on a complex combination of forms,
even in relation to one particular object (see chapter five). Birect,
mid-way and distance governing are not as easy to disentangle in prac-
tice as their conceptualisation might suggest. Third, it is important to
keep in mind the complex web of relations between diff erent institu-
tions within the governing process. Although my analysis focuses on
spesific bodies as utilising governing techniques, their actions are
intertwined with the techniques and agendas of other bodies.3> For
instance, direct governing by a local authority may draw or depend
upon the steering mechanisms established by central government.
Finally, governing may not be effective. My discussion of different
governing forms does not assume success (see chapter three).

Different theorists have analysed some of the reasons for regulatory

and implementation failure.3¢ My aim is not to provide a sociological
perspective on why governing breaks down, rather to explore the
discourses through which governing is consti'tuted as excessive or ‘out
of order’, and to consider the techniques bodies deploy in an attempt
to reinvent authority and achieve success.

Symbolic space

The second key theme running through this book is that of space.3?
Interest in spacehas grown considerably in recent years amongst acad-
emics outside geography’s traditronal disciplinary boundaries.38 Some
of this work has drawn on cultural geography to deconstruct the
discourses through which particular spaces are constituted,3® and to
raise ‘questions concerning the role of geography in the creation,
maintenance, and transformation of meaning’.+8 Other research, more
influenced by human and political geography, explores the interrela-
tionship between space and economics,*! and the place-specificity of
regulatory and cultural norms,+2 looking, for instance, at how differ-
ent locales produce (and are constituted by) specific forms of
regulation or governance.*3 | draw on both of these trajectories, as
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well as a third, largely anthropological in background, which consid-
ers the symbo]ic meanings both space in general and particular spaces
possess. ¥

I explore the concept of space at a number of levels. First, all the
studies are located in particular places and, with one partial exception
(chapter four), location is central to understanding the reasons for the
confrontation, as well as the particular form eventsand their outcomes
took. Second, I explore space’s functioning as a discursive technique.
For instance, opponents of the establishment of a London eruv—a
symbolic structure allowing orthodox Jews to carry on the sabbath—
portrayed orthodox Jews as territorial: intent on seizing public space
for their own community ends (chapter s1ix). Their depiction as ‘out of
place’ parallels the treatment afforded to lesbian-feminists perceived
as taking over an inner-city school (chapter five). In both cases, the
construction of excess was articulated to a particular group’s non-
belonging, and the perceived threat posed to existing spatial relations.
Expressed through a naturalised, historical narrative, what ‘was’ func-
tioned as a powerful basis for what ‘should be’.#5 Yet, as a political
technique, space also functions through its absence.4éIn other words,
portraying institutions as despatialised-—-dislocated from place—is a
way of undermining the legitimacy that emanates from representing
local needs and interests.

Finally, I explore how space operates as a political technique beyond
the level of representation, for the symbolic effects of space are
produced by material as well as discursive practices. The interrela-
tionship between political authority and space in the form of land, as
ldiscuss in chapter seven, means the seizure or withdrawal of the latter
can threaten institutional legitimacy and control. This is well recog-
nised at an international level, where the loss of territory can
jeopardise a nation’s standing and authority. However, the symbolic
impact of a loss of territory or spatial control at the level of local
government has received less attention.

Belon gi;rg

The third theme, belonging, has had a rocky history within political
theory. Given weight in communitarian, nationalist and locality stud-
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ies,#7 it has been attacked by poststructuralist and other critics who
see belonging or membership as inextricably tied to practices of
exclusion.#® In the chapters that follow, I explore how the terms of
belonging are mobilised by institutions in their struggles ever accept-
able political practice. Yet, as becomes quickly apparent, belonging is
a conceptually ambiguous term. It can identify community member-
ship and national identification, but it can also signify property
ownership, political accountability, a relationship to place,4? and a
behaviour or identity that ‘fits’, or is at home. Contests over belong-
ing therefore work at a number of levels. For instance, because
belonging as ownership enables political action, conflicts occur over the
identity, as well as the character, of ownership. In chapter four [
explore how courts created and exploited ambivalence over the ques-
tion of who taxesbelonged to in order to restrict municipal action. By
suggesting taxes remained, on some level, the property of those who
paid them, local government’s capacity to pursue its own expenditure
policies became restricted by its fiduciary duty to taxpayers.

The different meanings accorded to belonging, identified above,
are not discrete, considerable slippage and overlap of meaning takes
place. For instance, in chapter five, I explore the situation of a school
subjected to different paradigms of belonging: one based on commu-
nity, the other based on property. The chapter concerns a controversy
that arose over sexual orientation policies between a school and its
local education authority. In its attempt to engineer the school's
submission, the council articulated a proprietary relationship which
depicted the school as a subordinate body subject to local authority
policy and decisions. Their ownership was contested, however, by
local school supporters. They argued the school belonged to those
who ‘made it work’. In focusing on the staff and parents who had
made the school successful, supporters linked belonging, not to hier-

archy and formal accountability, but to kinship metaphors of home
and family.

Governing techniques can also be utilised to (re)produce relations
of belonging. This invokes three issues: which members belong, what
do they belong to, and the terms of belonging.50 In chapter three, I
explore the British government’s legislative attempt to reassert
Christianity as the basis for a nation-state community. While religion
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is a priori an illegitimate basis for belonging in disestablished nations
such as the USA and Canada, in countries such as Britain, where an
established church exists, this is not the case. Yet, even here, as chap-
ter three reveals, centring Christianity in the regeneration of national
community and identity was not unequivocally accepted. The increas-
ingly multicultural ethos of Britain was seen by many as undern"limng
both religion’s capacity, as well as its right, to function as a primary

mechanism of belonging.

Law structuring conflict

Conflicts ever the right to govern, control and name local space raise
fundamental issues regarding boundaries: spatial, but also jurisdic-
tional. Exploring these boundaries requires us to examine the role
played by law. For instance, in chapter two [ analyse the construction
of national identity in the Spain—Canada fish war of 1994. This
conflict was largely precipitated by questions of jurisdiction—could
Canada pass domestic law to regulate international, maritime space?
The confrontation that emerged is a useful point to examine the rela-
tionship between boundaries of space, law, and identity.>! For instance,
how does legal compliance, brinkmanship and transgression impact on
the construction of national identity? The relationship between legal-
ity and national identity is not strafghtforward. Spain was criticised by
British parliamentarians for its legal formalism—exploiting legal tech-
nicalities when it suited them, at the expense of wider issues of justice.
In contrast, Canada was praised for its converse approach—prioritis-
ing environmental and social concerns above formal international
conventions.

A second theme is law’s engagement in ‘metawgovernance’—the
governance of governance. Meta-governance can operate through
constraint, such as the judicial imposition of additronal criteria to
restrict and skew political discretion, for instance, the outlawing of
hunt bans on grounds of animal cruelty. It can also work by redefining
the identity of subordinate governance bodies, such as local govern-
ment or schools. In other contexts, law structures power relations
between governing bodies, and the way debates are held—organising
certain issues in, whilst others are organised out. Conflicts do not need
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to generate litigation for the law to have this latter effect. In chapter
six, I explore the confrontations that occurred over the establishment
of a London eruv. In this conflict, the presiding legal framework—
development control—shaped the way supporters and opponents
argued over the issues, an impact not only apparent within formal
planning arenas, but also in wider fora. Conductinginterviews, several
people told me that their main concern was not ethnic or cultural, but
the visual blight caused by the installation of eighty more poles
attached by wire in their neighbourhood.

Yet, as the eruv example demonstrates, law cannot always fully
exclude the issues it perceives as insignificant.52 While development
control did marginalise symbolic and cultural concerns, generating a
hierarchy of relevance, the planning process also provided an oppor-
tunity for these other issues to be raised. This largely occurred at
informal gatherings, but a number of objectors raised cultural issues
as well at the planning enquiry. In the main, these were ruled by the
inspector to be irrelevant. This can be interpreted as a failed attempt
by objectors to extend the boundaries of legal relevance; indeed
several objectors described to me their sense of grievance at the
narrow parameters of legitimate debate. At the same time, the plan-
ning permission process offered them an institutional focus for their
grievances as well as a range of public spaces within which such
concerns as demographic balance, territorialism, and the undermin-
ing of modern secularism could be expressed (see chapter six).

The story of the eruv provides one example of legal resistance, the
opposition to legislation promoting Christianity in schools is another.
However, in the main, the conflicts explored in this book do not target
law as the problem. This may seem surprising given the polit'cised law
reform agenda of the period under review. Nevertheless, my approach
is to focus on conflicts where the law plays a structuring rather than a

clearly antagonistic role, and to explore how all sides used law during
their confrontations. This comes across, perhaps, clearest in my analy-
sis of educational conflict in chapter five. As a result of the education
reforms of the 1980s, fegal power in Britain was perceived to have
shifted from local educatron authorities (LEAS) to schools;%3 it was not
surprising therefore that in a conflict between a school governing body
and its LEA, the former would draw on their new legal authority.
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However, what is more interesting is the way in which LEAs also drew
on law. In chapter five, | explore how one authority used law as anego-
tiating framework; a means of estrangement; and as a way of keeping
the school chained to their authority.

The public/private divide

The public/private divide surfaces within this book in ways that both
reflect the term’s usage within popular and political debate, as well
as within feminist, geographic and socio-legal analysis. Subject to
cxtensive debate and critique, work in recent years has focused on the
gendercd character of the dividc, the norms attributed to each
sphere, and the place of men and women within it.5¢ My use of the
term is not intended to confirm the existence of a divide, rather to
reflect its importance as a discursive structuring device. In this
respect, my main focus is on the relationship between the
public/private divide and the governance of social space: how some
activities are constituted as legitimate within the visible spaces of
parks, schools and public streets, while others are required to remain
within the private domain.55

In discussing the public/private divide, 1 want to separate five
different aspects which are often fused together. These are: state regu-
lation; visibility; articulation or nexus to affective criteria; geographic
location of the activity; and institutional identification.>¢ Disentangling
these clements is important as they raise quite different issues. For
instance ‘publicisation’ might refer to government regulation of
domestic or marital relations, the spatial process of relocating an activ-
ity, such as childcare, sex or drug-taking, into the public domain,
extending public accountability over a decision-making process, or
deciding to give a practice, community, or set of social relations visi-
bility.

While issues of regulation, visibility and location focus on current
binary practices, the concept of affective criteria draws attention to a
more nosmative approach—the bases on which we would wish for
some degree of autonomy for our choices. Weeks uses a similar, affec-
tive conception of private life when he describes it as ‘the things that
matter most to us as social beings: home, family, friends, sex and




20 Governing Out of Order

love...the rhythms of leisure and rela-xation, comfort, sadness and
happiness’.57 Jeffrey Weeks relates the gprivate here not only to affec-
tive criteria, but also to particular spacees and activities. However, the
important point is the way in which,. conventionally, only certain
domains and activities are seen as approgpriate locations for the expres-
sion of affective criteria. Thus, governimg bodies may be perceived as
excessive when they apply seemingly af ¥ective criteria to areas where
it is not deemed appropriate. For instamce, in the case of Somerset’s
hunting ban, the court perceived the Bban as motivated not only by
opposition to hunting, but also by an ant=ipathy towards hunters. While
a private landowner could legitimately= restrict access on this basis,
local government as a public body couldk not. Bodies like local govern-
ment are expected to reach decisions @n grounds deemed ‘rational’
rather than arbitrary (affective equals arbitrary in this context). If a
decision is perceived as, or can be constm-ucted as, affective—based on
likes and dislikes rather than more accesptable criteria—it may move
outside of statutory discretion. More undamentally, it can become
defined as antithetical to public author=ity and power. I explore the
ideologies underlying the identificatiora of decisions as arbitrary or
affective, and the implications that foll@w from the way rationality is
defined.

The complex identification as public or private relates not only to
activities and spaces but to institutions tkaemselves. My approach to the
state, outlined above, means many governing bodies cannot be
unequivocally defined as public or privatze. This conceptual multi-loca-
tion is also apparent within political discourse, and is strategically
mobilised by different forces. Local ggovernment, for instance, is
normally considered a public body as a mresult of its electoral account-
ability, administrative links to cematral government, political
objectives/functions, and public services ethic.58 However, while the
courts have constituted local governmemmt as a public body where to be
public is to have less freedom to act,5? theey have depictedit as a private
body in other circumstances. And it is not just the courts that have

adopted contradictory identifications. Local government has also
represented itself in competing ways; drawing on private landlord
power in certain contexts, while, in -others asserting its state or
governmental identity.
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In the final section of this chapter I outline the rest of the book.
Before doing so, I think it is worth summarising the main elements of
my approach. As I stated at the beginning of this chapter, this book is
about governmentality. It is also about conflict. Thus, my analysis looks
two ways. First, it explores the issues over which conflicts emerged:
sexuality, religion, animal rights, national identity; and the constituen-
cies who mobilised: Eurosceptics, the Christian Right, teachers,
taxpayers, lesbian-feminists, hunters, orthodox and liberal jews. In
interpreting these episodes, I focus on the discursive and contested
role of symbols, territory and belonging within the disputes. Second,
I engage with questions of governance: who governs, what is
governed, how does governing take place? Within this broad approach,
the book focuses on the problematic of institutional excess
summarised by my title, Governing Out of Order. This has three parts.
The first is the idea that governance has broken down or is generally
failing to work properly. I explore this in relation to the perceived
crisis of identity of the nation-state, both domestically and within the
international arena. The second theme is a lack of proper order: coun-
cils trying to introduce socialism; schools attempting to challenge
heterosexual dominance; religious bodies appropriating public space.
These are instances of institutions who have ‘forgotten’ their place,
either by appropriating other institutions’ remit or by exceeding the
boundaries of ‘legitimate’ governmental activity altogether. The final
rcading of my title treats ‘out of order’ as meaning ‘from a position of
order'—social, cultural, religious or economic. Normative order is
intended to bestow authority and credibility on the governing body;
however, as I explore, the values that might appear to one body to
confer legitimacy may appear to opponents as a fundamentally inap-
propriate exercise of authority.

Governing Antagonisms

Let me now turn to the rest of the book. Chapters two and three
examine different aspects of the ‘emasculation’ thesis, as applied to
central government and the nation-state. Both chapters explore the
construction of British national governance as ineffectual and in
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crisis, and the remedial strategies posed: strong, normative govern-
ment that places English essence at its centre. Chapter two explores
these issues in the context of the Canada—Spain fish war. Drawing
on British parliamentary debates, the chapter analyses how a conflict
over international jurisdiction, territorial control and fishing in the
North West Atlantic provided the terrain for a political struggle
between Eurosceptics and Euroadvocates over the role and nature of
the British nation-state vis ¢ vis wider, international loyalties and
community affiliations. Contrasting narratives of Canadian and
Spanish statehood were mobilised by Eurosceptics in which Canada
functioned as the aspirational metaphor for a renewed, virile Britain,
while Spain represented the anarchic, self-interested, excesses of
European federation. Eurosceptics argued that Britain was acting like
a timid ‘old woman’, placing its loyalty to the European Union over
its loyalty to the Commonwealth. In response, the British government
articulated a countervailing paradigm of its own national identity. This
highlighted Britain’s contribution, through a long history of states-
manship, to the maintenance of international law, order and collective
responsibility.

Chapter three continues this discussion of British identity within the
context of domestic relations. The chapter explores the role of
Christianity in hegemonising a particular image of Britain, and as an
attempt to re-create a traditional, conservative nation-statc. The law
reforms of the 1980s and 1990s recentred Christianity within British
education.The chapter explores some of the ideologies underlying the
pressure for law reform, together with how the relationship between
the Christian subject and other faiths was conceived. I also ask how the
British government was able to represent its policy as acceptable.
While the existence of an Established church allowed government to
become entangled in rcligious promotion, government intervention
was also justified through appeals to national security, parents’ rights
and spiritual welfare, raising wider questions as to the boundaries of
legitimate state action.

Chapters four and five move away from the initial focus on the insti-
tutional deficiencies of national government to relations between {ocal
government and other bodies. Discussion centres on the problematic

of subordinate bodies deemed to have exceeded their mandate, and the
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techniques adopted to bring them back under control. Chapter four
examines judicial review of local government decisions on ultra vires
grounds-—outside local government’s power and authority, in partic-
ular, the courts’ use of one, specific, legal technique: fiduciary duty.
The term fiduciary duty is more familiar within commercial contexts;
however, it is increasingly being used to regulate public-sector prac-
tice, and state relations with indigenous people in Canada and the
USA. [n Britain, fiduciary duty has been a way of judicially managing
local government by requiring councils to give special consideration
to taxpayers’ interests. The conception and application of fiduciary
duty not only undermines progressive, redistributive policies but also
helps restructure local government’s identity along neo-liberal lines
acting on behalf of a self-interested, atomised community of property
interests.

Judicial attempts to subordinate local government have interesting
parallels with the techniques used by a London borough council to
subordinate one of its primary schools (discussed in chapter five). This
chapter focuses on a high-profile struggie, generated by a head-
tcacher’s refusal to purchase tickets to a ballet of Romeo and fuliet on
the grounds (amongst others) that it was a tale of exclusive hetero-
sexual love. Her action precipitated severe censure from the local
cducation authority. [t also led to her ‘outing’, intense media surveil-
lance, and, more positively, the mobilisation of support from parents,
gay stattf and lesbian-feminist activists. My reading of the conflict
focuses on the governing techniques deployed by the council as they
attempted simultaneously to alienate and domesticate the school. In
response, school supporters drew upon parents’ rights, kinship
metaphors, and techniques of fortification. Through these strategies
and through the refusal to be intimidated, parents and lesbian and gay
supporters posed an alternative, kinship paradigm of belonging to the
council’s proprietary model.

While the previous chapters raise spatial questions, chapters six and
seven focus specifically on the symbolic role space plays within insti-
tutional conflicts. In doing so, they also put civil governance at the
centre. My aim in these chapters is two-fold, first, to explore the
struggles that can arise when spatial authority is threatened, and
second, to examine the way governing from a position of normative
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order (by both civil and public bodies) can come under attack. Chapter
six addresses the intense confrontation generated by British orthodox
Jews’ attempt to establish an eruv. Eruvin exist in a range of countries,
including Australia, the USA, Canada and Israel. In trying to under-
stand why the British eruv proved so controversial, I explore its
meaning within what [ call a ‘cultural contract’: an illusory framework
through which the terms of national belonging and cultural expression
are constituted. Perceived as an inappropriate (governance) structure,
the eruv proposal was attacked on several grounds: for privatising
public space; placing minority religious practices within public space;
prioritising religious law (with its implicit assumption of legal plural-
ism); and for undermining the liberal concord that links the individual
directly to the state.

Chapter seven moves from the intensely urban space of eruv terri-
tory to the soil of rural England where conflict occurred after a local
authority banned deer hunting on its land. By exploring the ways in
which notions of excessive and appropriate governance were
constructed and disputed in relation to both the council and the hunt,
my discussion focuses on the relationship between governance author-
ity and land. Both the hunt and Somerset council gained status and
legitimacy through their rights over land. Thus, the withdrawal of
rights, first by the council from the hunt, and then by the court from
the council, provided a means of undermining their respectr've author-
ity. In exploring how rights were withdrawn, I also consider the way
rural land was represented by the different institutional actors
involved, and how the contingency of land-rights was articulated to
good management. The final part of the chapter considers the impli-
cations this has for thinking about governance; in other words, by
linking land-rights to a discourse of appropriate management practices
the possibilities for governance contract.

The final chapter brings my discussion together at a more norma-
tive level. It aims to provide, somewhat tentatively, an intervention
into a wider discussion about the politics of governance. My objective
is to underscore three points: first, to argue that governing bodies
should make visible their ideological motivations rather than offering
misleadingly ‘neutral’ rationalisations. Second, I criticise the reliance

on legal principles of ultra vires or insuberdination as the basis for
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rejecting or penalising institutional activity and policies. Third, I argue
for institutions to be seen as positive surrogates for the playing out of
ideological differences, partly through debate, but also through their
capacity to operationalise new practices at or beyond the boundaries
of their conventional remit. Thus, this final chapter affirms institu-
tional excess or governing ‘out of order’, not in the sense of
institutional breakdown, but rather as support for governing that
emanates from explicit normative frameworks (order), and that
contests or transgresses divisions of authority in pursuit of its own
conception of responsibility.




Part Two

Governing Identities
(Mythological) Crises and Cures
for the Nation-State




2  Our ‘Kith and Kin’

Identity and Belonging in
International Fish War Politics

In March 1995, amid ongoing Balkan contlict, international hostilities
exploded from a seemingly unlikely quarter. Canada, angered by over-
intensive European harvesting of Greenland halibut (turbot) in the
North-West Atlantic, struck back, sending warships to a region of the
high seas just outside of its 200-mile fishing zone. A vessel bclonging
to the main offender, Spain, was arrested by Canada who threatened
further action if Spain did not withdraw from the area. Spain refused,
arguing its fishing practices, unlike Canada’s intervention, were inter-
nationally lawful. Conflict escalated, and political interest intensified
on both sides of the Atlantic. The British government, facing increas-
ing domestic support for Canada, attempted to steer a middle pathand
to use its ‘unique position’ as a member of both European Union (EU)
and Commonwealth to negotiate a compromise. Its strategy won it few
friends. The EU saw Britain as once again adopting an isolationist
stance, withholding consent to an agreed European position. Canadian
supporters, on the other hand, disparaged the government for its
disloyalty to Commonwealth kith and kin.

The Canada-Spain fish war can be interpreted in several ways: as a
conflict over international jurisdiction, or, from a political economy
perspective, as the hardly surprising consequence of growing national
tensions over scarce maritime resources.! In this chapter I adopt a
different approach to focus on the conflict that ensued, not between
nations, but amongst members of the British Parliament. How did a
dispute ‘over marit'me authority and resources provide the symbolic
terrain for a debate about national identity, governance norms, and

community belonging? What kind of nation was flagged in the
process??




30 Governing Out of Order

Questions of national identity and community belonging played
themselves out in three ways within the dispute. First, parliamentari-
ans constructed rhetorical and strategic models of Spain and Canada’s
national identity. Second, the community of Common Wealth was
juxtaposed against that of Common Market. Third, the question of
Britain’s own identity was raised and problematised. These three
elements were articulated together to form two primary alignments,
On the one hand, Eurosceptics constructed a highly derogatory image
of Spain and the EU alongside a complimentary portrayal of Canada
and the Commonwealth. Their argument was that Britain had lost a
sense of internal purpose and international identity; overwhelmed by
EU politics, Britain had lost sight of its ‘true’ allies and community.
On the other, Eurosupporters offered a more neutral vision of Spain,
and a more ambivalent picture of Canada. Instead of constructing a
hierarchy of belonging between EU and Commonwealth,
Eurosupporters argued that Britarn played a distinct role through its
membership of both internatr'onal communities.

The starting point for thi's chapter s a conflict over excessive gover-
nance. Yet, as the rest of the book explores, the very concept of who
or what is excessive becomes highly contested. In this chapter several
possible culprits emerge: over-fishing by Spain; ‘unlawful’ interven-
tions by Canada; and the apparent ‘nation-state’ aspirations of the EU.
These images of excessive governance were mobilised by parliamen-
tarians and linked to a normative struggle over British nationhood. In
addition, discourses of ‘belonging’ constituted governance bodies and
their practices as acceptable or unacceptable. This worked in two
primary ways. First, identifying a relationship of belonging strength-
ened the validity of governance practices. For instance, the legitimacy
of Canada’s actions were contingent on successfully demonstrating
their rights to and responsibility for nearby fish stocks. Second, para-
digms of belonging were accorded a differential value. They can be
seen as functioning on a continuum; at the preferred end, a member-
ship conception of belonging, at the other a proprietary model. Within
this dispute, the Commonwealth was generally depicted as close to the
membership pole, while the EU was portrayed, particularly by
Eurosceptics, as closer towards the proprietary end of the spectrum.

To explore these issues further, I begin with representations of &
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Spain and Canada within parliamentary debate. My empbhasis is two-
fold: the construction of Spanish governance as excessive and
illegitimate on the one hand, and the idealised portrayal of Canada as
a role-model for British governance on the other. The second section
exploresrepresentations ofthe EU and Commonwealth. While the EU
sliles, within debate, between two paradigms of practice, both of
which are seen as threatening the nation-state, the Commonwealth
poses a model of community which centres it (at least for Britain). The
final section focuses more explicitly on British governance, by looking
at its portrayal by different Parliamentary factions. In particular, I
contrast Eurosceptics’ representation of Britain as frail patriarch of a
bygone age with the portrayal offered by government spokespeople of
a matured statesman playing a distinguished role within the interna-
tional community. Yet, despite the differing image, both depictions
reveal a common, normative emphasis on the importance of a strong,
masculinised, national identr'ty.

The Fish War3

The background to the Canada-Spain fish war lies in two paths that
converged in the Spring of 1995. The first concerns Spanish access to
European fisheries following entry into the then European Community
(EC) on I january 1986.# Fishing by EC members was regulated by
the Common Fisheries Policy (CFP), a series of agreements setbing
out, amongst other things, who could fish where and when, and for
what catch in EC waters.S At the time of Spanish accession, members
expressed concerns about allowang Sparn equal access since its fishing
fleet amounted to 70 per cent of other EC members combined; in
addition, Spain had a widespread reputation for immoderate fishing
practices. As a result, an interim entry agreement limited Spanish
access to European waters.® One effect of this was to shuft the prob-
lem of over-intensive fishing on to other, Spanish tishing grounds such
as the North-West Atlantic. Yet saturation fishing here collided with a
second development: growing international concern to protect
depleted fish-stocks from exhaustion.

Overfishing led many nations to seek ways of restricting foreign
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vessels from harvesting their surrounding waters. In the 1970s, several
countries extended their exclusive coastal fishing zones to two
hundred miles. Iceland’s extension generated considerable opposition
from Britain—leading to their own fish wars, although by 1977,
Britain had shifted its approach from protecting domestic fishing
interests in foreign waters to supporting the interests of the coastal
state.” Indeed, Britain developed its own, unilateral, conservation
measures to protect juvenile stocks off north-east Scotland.® Canada,
one of the first countries to declare an extended fishing jurisdiction,
found by the late 1980s, that this move was insufficient to protect
stocks, particularly of those fish that straddled the 200-mile boundary.
Having introduced restraints on domestic fishing off the coast of
Newfoundland, Canada saw its measures undermined by foreign fish-
ing just beyond its own 200-mile zone. In May 1994, the Canadian
Parliament passed legislation allowing the government to take action
in the high seas of the North-West Atlantic if a foreign fishing vessel
contravened Canadian conservation and management measures in
relation to ‘straddling stocks’.? In early March 1995, Canada imposed
a sixty-day fishing moratorium beyond the 200-mile zone and declared
it would turn back EU ships from the area known as the Grand Banks.

On 9 March 1995, conflict erupted. Canadian gunships surrounded
a Spanish vessel, the Estai, which had defied the moratorium; armed
crews boarded and arrested the captain. Jean Chrétien, the Canadian
Prime Minister, and Brian Tobin, the Canadian Fisheries Minister,
declared the action legally and morally justifiable !®© However,
Canadian action was immediately condemned by the EU. In late
March, thesituation escalated further when Canadian fisheries officers
attempted to board a further Spanish vessel in international waters. 11
Furious with Canadian behaviour, Spain sent its own naval boats into
the area, and pushed for EU sanctions, a proposal that Britain
opposed.!2 Britarn also objected to a warning being sent to Canada
from the EU, arguing that the Commission should hold offwhile talks
continued inan attempt to reach agreement about turbot quotas in the
North-West Atlantic. 3 Earlier failure to reach agreement, and the
EU’s adoption of an autonomous quota had contributed to the sour-
ing of relations between the two sides. On 5 April, the Canadians cut
further Spanish nets. Once more, a strongly worded condemnation

Our ‘Kith and Kin' 33

was sent to Canada, with the Briti'sh government, caught between its
loyalties to the Commonwealth and to the EU, blocking the commu-
niqué as coming from the European Commission as a whole.!*

At a meeting of EU foreign ministers on 10 April, participants
concluded there was little possibility of an early deal unless Spain
moderated its position.!S Jacques Santer, President of the
Commission, also declared that although it was necessary to safeguard
solidarity within the EU, it was also important to protect the interests
of allies and friends in Canada.!é Finally, on 16 April 1995, an agree-
ment was reached. 7 This offered a compromise on the question of
quotas for turbot, while also agreeing to the stricter enforcement and
surveillance measures Canada wanted in order to protect stocks. Yet,
despite formal acceptance of the settlement, Spain remained angry. 18
Dissatisfaction was targeted not only at Canada, but also at Britain and
Ireland for supporting Canada throughout the dispute.

Images of Nationhood
Spanish excess

During the conflict one of the most striking qualities of the parlia-
mentary debate was the degree of hostility expressed towards Spain.
True, their Armada had sailed towards Britain 400 years earlier, but
could this still be the cause of such animosity? From the fish war
debates this might appear to be the case. Parliamentary speeches were
replete with images of armadas and plundering Spaniards, recalling not
only the threatened invasion but also a narrative of wealth and lives
seized on the high seas. As one peer declared,

We must also have great sympathy with the Canadians...whose
livelihoods are put at peril by the piratical pillaging of their fish
stocks by the marauding Spanish fishing fleet.!?
:
Speakers drew on stock, historic representations of Spain; their
motives, however, were somewhat more current. Partly they reflected
ongoing antagonisms between Britain and Spain over the latter’s access
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to the waters surrounding the British Isles.20The denigration of Spain
also performed two further functions. First, Spanish dishonour was
rhetorically deployed to highlight the contrasting bravery and courage
shown by Canada. Second, Spain was demonised to reveal the dangers
of a powerful European Union. A discourse of excess constituted Spain
as transgressing the boundaries of appropriate nation-state action, in
some instances deliberately, in some instances unconsciously, and in
some instances without the capacity to stop.

Deliberate transgression can be seen in the notion of inappropriate
taking. Spain was portrayed as both voracious and parasitic on the
husbandry and hard work of others; Spain r(e)aped what more diligent
nations sowed. Parliamentary speakers highlighted Spain’s practice of
fishing beyond its territorial scas, in a manner that respected neither
the needs of the coastal nation’s fishing industry nor the international
imperative to conserve stocks. ‘Spain’s policy is geared towards taking
everything that it can get, even when that mcans piratically depredat-
ing fish stocks around our shores and everywhere it can in the
world—while giving nothing in return’.2!

The illegitimate and excessive character of Spanish taking was
accentuated by articulating it to violence, especially in relation to the
fish. Halibut were seen as the immediate subjects of Spanish aggres-
sion, particularly the young fish which critics accused Spain of
‘plundering’.22 One peer rhetorically asked whether fish knew they
would be safer in Canadian waters than in the high seas where they
were subject to Spanish aggression.2? While other nations ‘take’, the
essential unacceptability of Spanish appropriation is apparent through
the deployment of a homosexualised imagrnary that is not only sexual
but more specifically homosexual.2¢ Spain, like the gay men in anti-
gay discourse,? is fundamentally predatory; it seeks out the most
vulnerable, under-age catch it can find.26 Spanish vessels scoop up tiny
turbot as they lie, hoping for safety, on the sea-bed.2? Within dominant
discourse, homosexuality signifies an essential non-belonging: two
subjects whose linkage can only be deviant. While fish may be natu-
ralised as resources for harvesting by a masculinised nation-state, here
they functron as anthroponiorphised subjects whose objectification as
‘catch’ by Spain testifies to the inappropriateness of its desires.

Spanish excess was also articulated to a discourse of disgrace, a
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demonstrable lack of the civilising influence evidenced by honourable
political manners.28This was apparent in Spain's refusal to conform to
accepted governmental norms. Paradoxically, one demonstration of
this was Spain’s ‘hailing’ of formal, international law. Spain’s charge
that Canada was acting unlawfully in attempting to apply domestic law
beyond its national boundaries was decried by Eurosceptics. They crit-
icised Spain for, first, placing procedural norms above substantive
justice, and second, for being hypaocritical, since Spain broke the law
when it suited them. Spain might attempt to enforce certarn legal
provisions, but this was an entirely cynical action. Spain played with
rules, but not according to the rules.2? Fundamentally, Spanish inter-
national practice did not reflect the internalisation of legal norms. In
other words, practice was determined by self-interest rather than
prevailing normative codes. Despite—indeed because of—the prag-
matic call to the law to aid them, Spain was characterised, as
essentially, and corporeally unlawful. ®ne peer declared: {t}he hands
of the Dons are some of the dirtiest around’.3% Unwilling, if not
unable, to comply with international good practice,?! parliamentary
criticism questioned Spain's capacity to act as a nation-state on the
world stage. Not playing ‘according to the rules’32 endangered more
than fish stocks. It also undermined the possibility of a healthy inter-
national community. If nations were articulated as one (as in the EU),
and that one was Spain, the international community too was in danger
of contamination and being brought into disrepute.33

Spain’s lack of poise within the international arena, however, was
portrayed as reflecting more than external self-interest and poor,
international manners. It also spoke of an internal disorder and inco-
herence. Speakers identified such disarray in Spain’s inability to
contarn the demands of nation-aspiring regions. British parliament’s
dismissal of localised concerns in the context of Spanish Galicia (home
of the Spanish North Atlantic trawlers), can be contrasted with the
legitrmacy granted to other regional interests—-the Newfoundlanders
in Canada and Cornish fishers in Britain. In contrast to Galician
demands which spoke to the internal chaos of Spain, its lack of cffec-
tive, domestic governance, in Britain and Canada, it was the willingness
to respect local interests that functioned as a sign of proper rule.

Parliamentary debate drew on a metaphorical language of race and
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gender, as well as sexuality, to denigrate Spain.3* A similar language
was also used in relation to Canada. However, here, such metaphors
assisted in its glorification. In the case of Spain, excess was linked to
out of control southern temperament and desires, far from the ratio-
nal moderation of nations ‘coloured white’.3$ Spain’s lack of political
manners, its inability to govern its territory effectively and its grasp-
ing of others’ resources, identified a nation racially and sexually
‘other’. This portrayal functioned most explicitly in the metonymic
portrayal of Emma Bonino, the European Fisheries Commissioner.
Despite being Italian, Bonino’s sympathies caused her to ‘stand in’ for
Spain within anti-Spanish discourse. Labour MP, Peter Shore,
described her language as ‘hostile’ and ‘bellicose’;3¢ Bill Rogers,
Liberal Democrat MP, declared it ‘thuggish’;3? while Lord Carter
stated, in the House or Lords, ‘the process is not helped by the intem-
perate comments of the European Commissioner whose Latin
temperament seems to be more suited to the corrida than the corri-
dors of power’.38 This characterisation as ‘intemperate’ was used by
several speakers, highlighting the way in which racial and gender
stereotypes are condensed together.3 It is women who are hot-
headed, lacking the rationality and detachment needed for public
affairs, and, in particular, statecraft.#°While ‘intemperate’ tends not
to be applied to women from northern Europe, they may be coloured
‘southern’ in certain conditions, for instance, where they are engaged
in (political) expressions perceived as unbecomingly passionate.

A Canadian role model

Spanish excess contrasted sharply with the portrayal of Canadian good
sense. Representations of Canada clustered around three key images:
loyalty, bravery and resource management. Each counterpoints repre-
sentations of Spain as, respectively, dishonourable, thuggish and
immature. Despite the fact Canada rather than Spain had formally
breached international law—sending warships to threaten and arrest

boats on the high seas—Canada was not generally portrayed as
engaged in illegitimate or excessive governance. Contained within
many parliamentary contributions was the belief that the waters and
fishbelonged (at least morally) to Canada, despite Spain’s historic fish-

Our ‘Kith and Kin® 37

ing claims and the considerable distance of the high sea from Canadian
soil. Why was Canada the recipient of such adulation?

On the one hand, support for Canada was linked to Euroscepticism.
Canada, in this sense, functioned as a rhetorical device for denying
European claims; it previded an alternative object of loyalty and alle-
giance to detach Britain from its EU alliances. On the other, Canada
functioned, like the Falkland Islands during the early 1980s,%! asa role
model for Britain itself. In this way, Canadian brinkmanship in defence
of its fish stocks provided a standard to which Britain should (and
could) aspire. Canada offered a role model that, while aspirational, was
rooted in an idealised vision of Britain's own past: a time of pride,
courage and action. The urgent need to rediscover a historic, national
valiance can be seen in the declaration of Lord Morris, that Canada’s
action had made Canadians the heroes of Cornish fishers such that the
latter now fly the Maple Leaf rather than the Union Jack.4? Inits praise
of Canada’s courage, Morris’s comment inverts conventional nation-
alist discourse in which the hopes of others rest upon ‘us’.43 The
intense, nationalist significance of flags transforms it instead into a tale
of British dishonour and shame: why does the Cornish fishing commu-
nity not fly ‘our’ flag? Can we imagine the disappointment that would
generate such drastic action?

The first image of Canada—loyalty to Britain—functioned as a
primary ‘nation-placing’ device. Canada understood what ties of
histoty, culture and family really meant.#* A country that had ‘never
failed to come to our rescue’,*S Canadian loyalty was juxtaposed
against British ambivalence and Spanish treachery. One speaker,
contrasting Canada’s support in the fight against oppression with
Spain’s endorsement of fascism, declared,

People were aghast that, in the year of the S0th anniversary of the
end of the last war, the British Government should side with Spain
against a Commonwealth country, remembering that many
Canadians died in defence of freedom throughout the world while
the Spanish were in fact giving moral, if not tangible, support to
Hitler and the Nazis.*6

It seems very odd’, noted another, ‘that people who stood by us from
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Paardeberg to Vimy and from Dieppe to Normandy should be treated
in that shabby way’.+7The praise lavished on Canada contrasted with
Parliament’s inventory of Spanish betrayal: lack of support for Britain’s
conflict with Iceland over cod;*® hesitancy during the 1992 Gulf
War;#9 and support for Hitler during World War Two.

Alongside its loyalty, and historic courage fighting fascism, Canada, in
the 1990s, was portrayed as fearless and valiant in its willingness to
confront any opponent undermining its conservation strategy.>® One
interesting aspect of parliamentary discourse in this context is the rela-
tive erasure of Canada’s use of domestic law to justify its intervention.
Peter Fitzpatrick and others have argued thatlaw functions as an asser-
tion and condensation of national identity.5! In this instance, Canada
might be seen as projecting an augmented national identity in its
deployment of domestic legislation to regulate fishing in international
waters. Yet, British parliamentarians for the most part ignored
Canada’s exercise of law. Instead, members, such as the left-wing
Dennis Skinner, praised Canada for its show of ‘guts’,52 while others
applauded Canadian brinkmanship. Eurosceptics endorsed Canada’s
demonstration of physical action and strength; law, in contrast, was
portrayed as weak and petty. In this sense, legality was both differen-
tiated from, and juxtaposed against, justice. While the latter was
identr'fied as crucial, it was linked to policy objectives, such as conser-
vation, rather than to legal form (see also chapter eight).
Eurosceptics equated legal rules and procedures with pejorative,
feminised attributes: pettiness, feebleness, and lack of proportionality.
In contrast, both justice and Canada were masculinised.$3 Canada’s
maleness, within the fish war debate, was constituted as young and
virile, while also firm and controlled---ds'sciplined by its desire to
achieve coherent, rational objectives. The sublimation of Canada’s sensu-
ality into a leadership of society and nation5* is evident in the third, and
probably most pervasive, image of Canada: its fish stock management.
While some government spokespeople infantalised Canada as reckless
rather than brave, for the majority, Canada’s action demonstrated an
enviable commitment to good husbandry. 55 Despite the suggestion that
Canada too was responsible for fish stock decimation in the North- West
Atlantic,5¢ and despite the international character of conferences,
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conventions, codes and agreements concerning conservation measures
for straddling stocks, 57 the general portrayal of Canada was of an almost
exceptional nation desperately trying to conserve marine resources. In
the international press, Canadian Prime Minister, Jean Chrétien and
Fisheries Minister, Brian Tobin, exemplified a single agenda: cnviron-
mental protection. In Britain, this representation was almost entirely
persuasive.58 As Roger Knapman MP put it, upon conclusion of the final
settlement, ‘game, set and match, as they say, to the Canadians, the
conservationists, and common sense’.%?

In contrast to Spain’s short-term, self-interested, ‘out of control’
harvesting, supporters depicted Canada as an advanced nation-state
engaged in complex, forward planning. This was articulated to both a
modern and postfordist national portrayal.€0While the governance of
stock draws on modernist discourses of science®' and management (see
chapter seven), Canadian demands for strengthened protection config-
ured into a postfordist agenda of differentiated, flexible control.¢2
Canada did not dismiss the value of borders; rather, the crude binarism
of boundaries, however constructed and located, were inadequate to
conserve a transgressive fish stock, unable to heed national frontiers.
Borders required supplementing withmore sensitised forms of inter-
nal and external control: surveillance, monitoring and ‘satellite
tracking’. Parliament's discussion of extra-border control focused on
the harvesting offish; however, within the speeches, we can see echoed
and condensed other migratory concerns. Thus, the regulation of fish-
ing offers a discursive terrain through which more flexible mechanisms
for controlling the movement of peoples can be considered.?

International Belonging
Community as kinship

While Eurosceptics portrayed the EU as conditional on ties that were
self-interested and cynical, the Commonwealth poscd an alternative
model of community. In a quintessential example of ‘collective forget-
ting’ 64 the Commonwealth was depicted as solidaristic: a community
of nations bound together by loyalty and the common good. The
Commonwealth formed a network of kinship in which the traditional
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linkage between families and nation was inverted.é* The supranational
status of the Anglo-Commonwealth ‘family’ was identified by several
parliamentary members. According to one MP, ‘many of us were very
unhappy about our entry into the European Community because we
felt that we were betraying the Commonwealth, our history and, in
many cases, family and friends’.66 Repeatedly, Canadians were
described as ‘friends’ or ‘cousins’.67 Secretary of State, William
Waldegrave, Minister for Agriculture, Fisheries and Food, even
declared, ‘Newfoundland was discovered from my constituency’.68
Others emphasised Canada’s long and important links’ with Britain,5?
and its place as ‘part of the Briti'sh ethos, culture and traditions’.7® As
Roger Knapman MP, stated: ‘If we are given the choice between
supporting our kith and kin in Canada or our so-called fellow Euro-
citizens, should not we choose the former every time?’7!

Knapman was not alone in prioritising friendship and familial rela-
tions as the basis for according Canada support.7? While many
Eurosceptics stressed Canada’s pursuit of justice, others privileged the
claims of loyalty, implying that to deny the obligations arising out of
allegiance and fidelity would be to demean and debase Britain’s place
and standing in the international community, with its ‘old boys club’
norms. The Commonwealth was also more than a space of reciprocal
loyalty; it represented, within parliamentary debate, a community in
which Britain could feel itself to be the cultural and historical origi-
nary moment. The Commonwealth re-claimed Britain as more than a
small European nation. While the EU diminished Britain's significance,
the Commonwealth produced an expansive reading in which British
lands and culture enveloped and ‘ruled the waves’.

Yet, the anatomy and role played by the Commonwealth needs
complicating in two ways. First, despite competiion between
European states in their colonial pursuit for economic and political
power, colonialism, according to Delanty, involved exporting a
European rather than specifically British or Anglo-culture.?? In other
words, the extent to which the Commonwealthrepresents the promo-
tion of an exclusively English identity should not be overstated. At the
same time, although Britain may have operated, and even perceived
itself, during its colonial period as, to some degree, a European
nation,post-World War Two, the Commonwealth played a different
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role within, the British imaginary. Identification with, and participa-
tion within, the Commonwealth offered Britain an identity and
power-base independent of both the USA and Europe.7* Churchill’s
doctrine of‘three circles’: the British Commonwealth, English-speak-
ing world and a United Europe, placed Britain in a special position as
the only nation spanning all three.7

Second, the echoes of colonialism and imperialism complicate a
discourse of the Commonwealth as kithand kin.Yet, Parliament’s read-
ing of the Commonwealth has to be seen in the context of a debate
about Canada. It seems unlikely the language of kith and kin would
have been used if the nation in question had been located in the ex-
colonial Caribbean or South Asia. Nor is it likely that references to a
shared history, culture and traditions would have been as pervasive.76
Yet, the two images of family and colonised lands are not incompati-
ble. Rather, they combine into a racially hierarchical and patriarchal
community: illustrated in the comments of speakers such as the
Labour Eurosceptic MP, Peter Shore, who emphasised Canada’s status
as a senior Commonwealth member.77

The European Union—nationhood threatened

Despite the (implicit) centring of Anglo-culture and ancestry,
Eurosceptics portrayed the Commonwealth as an affiliation of nations
bound together through common loyalty, history and shared interest.
In contrast, the EU was depicted as a bureaucratic hierarchy of
disparate nations linked by individualistic ties of self-interest. Images
of the EU in the fish war debates took two different forms: meta-state
and meta-governance. These share similarities with the two models
identified by Gary Marks et al., of, respectively, multi-level and state-
centric governance.”$

The multi-level model shares with the meta-state image the percep-
tion that states have lost autonomy. However, the model of Marks et
al,, unlike the meta-state, does not see power as having been trans-
ferred ta an alternative state structure, Rather, multi-level governance
suggests a dispersal of power between different bodies at subnational,
national and international levels. The second, state-centric model

shares with the image of meta-governance the notion that authority




42 Governing Out of Order

remains with nation-states. However, it differs in suggesting that EU
decisions reflect the lowest common denominator. Eurosceptics’
portrayal of meta-governance, in contrast, implied that the EU
reflected the asymmetrical balance of political and economic power
existing within the European community.

The depiction of the EU as a meta-state’—a state comprised of
states—relocates member-states as quasi-institutional citizens.
Portrayal as a state suggests the EU has its own identity and corporate
interests, symbolised by its flag, anthem and Parliament.80 As a state,
the EU makes possible a specifically European way of knowing and
acting.8! ‘Integration means building a cultural identity in terms of a
shared view of what Europeans have in common...It implies the
construction of a European world view.82 Within this representation,
the relationship between Britain and the EU—homologous nation-
states—is zero-sum:83 Europe’s gains correlate with Britain’s losses.
While the taking of British nationhood may not have been by force, this
does not negate the aggressive character of the seizure. Sceptics charged
the EU with appropriating British soil, authority and identity, illus-
trated by the erasure of British naming. Cornish fishers would no longer
be hailed as British, only as EU fishermen. Changing interpellation
announced a coerced, changing allegiance. Thus, the once ‘British’ navy
could be forced to attack its countrymen,84 those Cornish fishers
attempting to hold back the ‘Spanish invading armada’.85

Alongside this meta-state representation of the EU was the second
image of meta-governance. This identified the EU as a cold, bureau-
cratic machine, structuring relations between nations rather than
aspiring to nationhood itself. As a machinery engaged in meta-gover-
nance—the governance of governance—the EU’s only response to
crisis was to generate more systems and procedures. In the House of
Lords, Viscount Mountgarret, for instance, criticised Brussels bureau-
crats for issuing directives like confetti, and for responding to
problems with yet more rules.36

The meta-governance image, in contrast to that of the meta-state,
denied the EU agency or authority as a political actor in its own right.
While the EU hailed itself as a primary party in the dispute with
Canada, British sceptics re-presented the EU as condensing powerful
European interests. Federation, thus, slides into empire. ‘A state which
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stands in a relationship of periphery to some other state or power ...
is not a ‘nation-state’, but a province of an empire.'8? Britain is no
longer a member-citizen of a larger, federated EU, but a nation
governed by others, The EU—with its illusion of common, suprana-
tional government—provides the mechani'sm whereby one nation can
control political and economic conditions across Europe.88 So far, it
would seem, this has not occurred thanks to the relative dispersal of
European political power. However, each instance of transnational
control signifies the coming of a new European empire.

In the case of the fish war, British sceptics depicted the EU as a
struc ure for advancing a Spanish agenda under the guise of promot-
ing EU interests as a whole. This portrayal was reinforced by Spain and
Canada’s actions. Ironically, Spain’s attempts to force the EU to act as
the primary protagonist facilitated Canada’s reductive depiction in
which EU opposition functioned as a front for Spain. In other words,
EU action illustrated the power of Spanish interests. According to
Tobin, the Canadian Fisheries Minister, EU foreign policy was being
made by a Spanrsh fishing captain off Newfoundland.3?

Before going to on to explore sceptics’ discourse of British emas-
culation, I wish to highlight a tension between the portrayal of Europe
discussed so far and the Europe discussed in the following chapter. This
tension illustrates a contradiction in Britain’s cultural relationship to
the Continent. The corporatised, negative portrayal of Europe—now
so pervasive and naturalised in the metonymic figure of Brussels—
contrasts with a cultural imaginary in which Europe functions as the
home of high art. In this latter image, elite, cultural traditions are
juxtaposed against a less developed, albeit Commonwealth, South. The
technocratic Europe represented by the EU is thus far removed from
the continent of Plato, Socrates and Descartes. To the extent that these
two competing images of Europe co-existed, they were largely
achieved through a double movement. First, modernist Europe was
denigrated in order to romanticise its past; second, Britain was linked
to that past. While, Conservative Eurosceptics, in particular, claimed
Britain*had little in common with a current Europe constituted
according to (illusory) transEuropean norms, Britain (or rather
England) nevertheless managed to remain an integral part of classical

European tradition (see chapter three).
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A Vision of Britain

Emasculation

Both meta-state and meta-governance depict the EU as ‘emasculating’
Britain—"‘taking’ from it the masculine qualities expressed more than
a decade earlier in the Falklands’ spirit, and now demonstrated by
Canada. Yet Britain was also implicated in the EU’s imperialistic move.
Acting like an ‘old woman’—the gendered connotations of the
critique are not hidden—Britarn had failed to make use of its full
powers and capabilities, thereby leaving a governmental space the EU
could fill (see chapter one). Lord Beloff encapsulated sceptics’ frus-
tration when he declared:

Canada should be asked to lend us its Minister of Fisheries to take
part in our own Cabinet, so that we would have someone in
Brussels who would stand up for Briti'sh fishermen as powerfully
as the Canadian Minister has stood up for the interests of Canadian
fishermen.0

Thus, the British government’s weakness in not comingto Canada’s aid
was replayed in its inability to defend Britain’s own fishing communi-
ties. Britain’s entry into the Common Market, its agreement to the
Common Fisheries Policy, were seen by Eurosceptics as damning
Britain’s domesticfishinginterests—even threatening their right to be
known as British fishermen.%! Moreover, according to sceptics, if
British fishers have been let down, we have all been let down. They
may live at the rugged boundary of our nation-state but they are as
much part of Britain as Westminster itself, indeed, perhaps more so,
since they represent our front-line: geographically, economically and
ideologically. Onlya government dominated by the EU, where belong-
ingis not evenly distributed, could ignore its topographical periphery.

More than a geographical fringe, fishing communities also symbol-
ise Britain’s national essence. One of the last remaining forms of

acceptahle, commercial hunting within Britain, fishermen represent a
traditional, masculinised ideal (see chapter seven). This identity
contrasts with, and is underscored by, the ‘unethical’ hunting practices
and norms of the Spanish. British fishermen are also not just any
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hunters. In many ways, it is unsurprising that a fishing dispute gener-
ated an exploration of British identi'ty, for Britain’s identity (and that
of Europe more generally) has been constructed historically through
its relationship to, and mastery of, the seas.?? For Britain, an imagi-
nary self-identity was forged through exploration and expansion.
Thus, the willingness of English fishing men to venture forth ‘into the
unknown’ persisted as a potent symbol of the adventurous, courageous
spirit Eurosceptics lauded.

In decrying Britain’s emasculation, therefore, scepti'cs adopted a
narrow target. They distinguished between ordinary people and
government, and kept their shaming for the latter. British people, and
in particular the fishing communities, were portrayed as fully support-
ive of Canadian action and outraged by the government’s spineless
behaviour.?3 Once more, a masculinised chain of associations was
constructed between the hardy fishermen and the Canadian nation. Yet
the existence of populist support for Canada did more than highlight
the impotence of the British government, it also offered a remedy.
Britain might be aging badly, but the nation as expressed through its
people, and as epitomised in its rural communities, stayed constant.
By sustaining the myth of an essential people, unsullied by urban
norms and racial mixing (see chapter three), hope remarned that the
nation would one day achieve its normative potential. However, what
this might be, beyond an heroic narrative of fishing people, remained
opaque within parliamentary debate.

Statecraft and international order

In response to Eurosceptics’ condemnation of governmental weakness,
government spokespeople mobilised a counter-discourse of statecraft.
Government was not ‘out of order’. On the contrary, Britain’s ident: ty
was expressed and strengthened through its experti'se and continuing
influence in the governance of international relations. In this sense, the
British government commandeered the EU's position of umpire or
negotiater between member-states, an appropriation which challenged
Eurosceptics’ claims that the government was thoroughly subordinated
to EU agendas. Repeatedly, ministers depicted Britain as a negotiator
bringing both sides to a compromise solution, Earl Howe declared,
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‘[W]e are actively working with all parties to reduce tension, to avoid
further confrontation and to encourage sensible negotration.'* Britain'’s
'unique position” as a member of both communities evacuated the

notion of belonging as monogamous.?> According to William
Waldegrave,

Britain’s membership of the Commonwealth ... and our long-
standing connections of friendship and trust with the Canadians ...
enabled us, not for the first time, to fulfil a valuable transatlantic
role in the relationship between the European Union and the North
American continent, 96

In acting as a mediator, the government rejected the ‘either/or’
approach which demanded a singular choice of loyalty.3” Community
membership was not exclusive but overlapping; Britain’s loyalty to
both Europe and Canada meant that it would work hard to resolve the
dispute.

Portraying Britain as an active mediator allowed the government to
present itself as lacking any interest in the dispute other than seeing
the conflict effectively resolved. In denying self-interest, the govern-
ment portrayed its priority as the protection of a system of
management, and framework of negotiation, not the particular inter-
ests of either itself or one of the other parties.?8 Yet aside from the
economic disingenuity of this posture, there are two interesting points
of incongruity. First, the emphasis on ‘common management’9® and
strengthened rules!®—a single order---contrasts with the stress on
two international communities. Boes this mean that a single interna-
tional community is not imagined, but rather that different
communities—including the EU and Commonwealth—co-exist in
one international, legal order? For an ‘order’ has connotations that
community lacks; while the latter emphasises shared interests and
concerns, order suggests an external disciplinary structure within
which disparate states pursue their interests.

Second, the British government's emphasis on a common regulatory
framework clashes with a conservative, positivist view of national
sovereignty in which states function as autonomous entities. 19! Against
this, it is ironic that several of the voices clamouring for national,
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autonomous action, praising Canada’s brinkmanship, came from left-
wing MPs. The irony of this was not missed byWaldegrave, who stated
in one debate that the Labour Party’s support of brinkmanship would
be recalled when the government had to take tough action overseas
and the opposition was demanding that everything be referred to the
UN and its committees. 192 The government's support for an interna-
tional, regulatory structure also appears incongruous given their
established market outlook. A strong system of international regula-
tion or law seems to undermine the notion of a ‘free’ international
market, as well as undermining state autonomy. But through most of
its reign, the Conservative government of 1979-97 did not advocate
neo-liberalism in isolation. Rather, advocacy tended to be welded to
neo-conservative norms of hierarchy and appropriate conduct (see
chapter three). In the fish war, the government emphasised the impor-
tance of norms of international behaviour. As Foreign Secretary
Douglas Hurd declared, the parties should not act as if they were
engaged in a football match. [T}his is not some sort of adversarial
contest in which we simply have to decide which side to whoop on.'t03

Moreover, even within a neo-liberal framework, states may decide that
international regulation and collective decision-making accords with
their self-interests, particularly in the context of communal or common
property (the notion of an unregulated market is clearly a misnomer).10+
Thus, the question is not whether regulation exists, but the form a
‘proper regime’ takes. !5 In the case of international law, this has tended,
not surprisingly, to be constituted according to a Western, legal imagi-
nary. As Peter Fitzpatrick argues, {International law] is one of the means
of legalizing the world--—an imperial extraversion of Western national-
ism as the carrier of universal norms’.1% Thus, championing regulation
through international law becomes a way of promoting domestic inter-
ests as well as familiar, supportive, cultural forms.

Conclusion

’
This chapter has focuscd on two of the book’s main themes: excess and
belonging. Claims that national and supranational bodies were exceed-

ing the Jegitimate boundaries of governance primarily targeted Spain




48 Governing Out of Order

and the EU. In the case of Spain, its excesses were portrayed as phys-
iological—its bodily constitution demonstrated an incapacity to
behave with dignity, honour and esteem. EU excesses, on the other
hand, were articulated to two different processes. On the one hand,
they resulted from the logic of emergent state-building. In other
words, as a body with national aspirations, the EU was inevitably going
to push forward the boundaries of its role and remit, thereby under-
mining the relative autonomy of others, particularly weak others. At
the same time, as a bureaucratic machinery, structuring relations
between member-states, the EU facilitated and strengthened already
powerful nations to impose their interests,

While Spain and the EU were portrayed by Eurosceptics as threat-
ening the healthy survi'val of European nation-states, government
members hinted that Canada’s actions were also hazardous. 107
Ministers stressed their support for Canada’s conservation objectives,
but argued the means being deployed exceeded the bounds of appro-
priate behaviour. Canada’s rash use of domestic law to restrict
international activity might not directly threaten the nation-state, but
it placed crucial regimes of international regulatory order at risk.

The second theme introduced in this chapter is that of belonging.
My argument in this book is that discourses of (non)belonging are
mobilised by political institutions in order to designate their own
behaviour as appropriate, and that of opponents as excessive. This
requires presenting belonging as already determined—an a priori fact
on which other relations and boundaries can be based. However, as the
fish war conflict revealed, belonging is as contested and contingent as
the question of excess. For instance, Eurosceptics portrayed Canada as
having a special claim to the fish as a result of geographical proxim-
ity—using this special claim to constitute Spanish action as an
illegitimate ‘taking’. However, such pre-exasting rights functioned as
a rhetorical and political claim within the dispute. Indeed, the dispute
was largely about the basis on which nations could make special claims
to a common property, such as high-seas fish.

Questions of bclonging did not only focus on ownership of
resources, they also focused on community membership. Did Britain
owe a primary loyalty to the Commonwealth or to the EU?'08 These
communities were portrayed in radically different ways—in one,
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belonging was constituted according to norms of solidarity and the
common good, in the other, belonging was proprietary, at best a
matter of individual, national self-interest. Identifying Britain’s
primary allegiance functioned as a way of determining appropriate
behaviour on the part of both the international community and of
Britain. EU ‘plans’ to convert the British navy into an EU defence force
was, Eurosceptics argued, excessive because Britain did not, at any
deep or normative level, belong to the EU, despite some people’s
attempts to achieve federation. In addition, for Eurosceptics, Britain’s
refusal to show Canada proper support was, if not excessive, then at
the very least inappropriate behaviour because it ignored the obliga-
tions placed on Britain as a result of its primary membership within
the Commonwealth community.
In the chapters that follow I develop these themes further. In this
chapter, I have explored excessive governance and belonging in the
context of a struggle over national identity. Internationally, the
Canada—Spain fish war functioned as a dispute about maritime
authority, access to resources and legality. However, within the British
Parliament, it reformed itself into a largely narcissistic dispute about
national identity and governance. Michael Billig argues that as a nation-
state becomes established, the symbols it once consciously displayed
become absorbed into a ‘mindless’ common-sense.!0? Yet these
symbols frequently come to the fore in moments of crisis. While the
fish war did not produce the crisis, it provided a discursive terrain
through which fears and anxieties about Britain’s identity could be
raised. These largely revolved around the question of what kind of
nation Britarn was becoming, and whether its distinctiveness and rela-
tive autonomy could withstand EU governance aspirations.
Alternatively, we can understand the crisis as one of hegemony: which
forces have the power and authority not just to construct a narrative
of past and future, but also to shape the sort of nation Britain is today?
In this context, declarations of a crisis of national identity should not
be accepted at face value, but rather seen as rhetorical tools mobilised
by thos¢ who fear a new hegemony coming to pass.




3 ‘Selling Our Spiritual
Birthright’

Religion, Nationhood and
State Authority

Somewhere a decision has to be made about precisely what
values are to be given the authority of the classroom. That is the
central difficulty, and it is an unresolved one.!

In the previous chapter, | explored the twothemes of excessive gover-
nance and bclonging at the international level. In particular, I
considered the threat posed to the nation-state from supranational
aspirations and undisciplined regimes. In this chapter, I continue this
discussion by considering the construction of excess and belonging
within the nation-state. Who belongs?What do they belong to? In addi-
tion, does the attempt to reconstruct a national community transgress
the limits of appropriate state activity.

My focus in this discussion is religron in schools; in particular, the
law reform attempts of the 1980s and early 1990s to revitalise the
place of Christianity within the British polity and community.

The drive to include religious education provisions in the Education
Reform Act 1988 came from Christian Right activists who claimed
legislation was essential to counter the widespread disregard of the
existing law. Baroness Cox, a leading proponent, declared secularism
and multiculturalism had developed to such a degree many teachers
felt unable even to mention Jesus Christ.? In exploring the Christian
Right’s agenda, my objectives are two-fold. First, I examine the role
played by Christian education policies in reconstructing community
and belonging according to a nco-conservative, cultural agenda.
Second, I consider the way religion was reconstituted as an appropri-
ate matter for government intervention so that promoting Christian
norms and values did not constitute an excessive state act.
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The religious aspects of the Education Reform Act (ERA) 1988
need to be seen in the context of wider changes (see also chapter five).
Religious education was not the only policy mechanism to assert an
Anglo-centric, national identity. Several writers have focused on the
implications of a national curriculum oriented towards English history
and culture;3 however, the extension of market principles, ‘open’
admissions and ‘parents’ rights’ can also be seen as undermining multi-
cultural, liberal education by allowing white parents, in particular, an
enhanced ability to choose the ethnic and religious composition of
schools they prefer.

The politics of Britrsh religious education also need to be located
within an international context. Here we can see both similarities
and differences. On the one hand, opposition to multiculturalism
was not peculiar to Britain. Parallels exist in other countries, such
as France and Australia, where the Right similarly asserted the
importance of protecting a monocultural, national identity.* At the
same time, the British experience of the late 1980s and 1990s is
distinctive. Unlike the USA, for example, where disestablishment has
entailed ongoing judicial review to ensure state action does not
contravene the Establishment Clause (the ‘wall of separation’
between church and state),’ in Britain, the Church of England’s
constitutional status has enabled right-wing forces to assert the
state’s responsibility to promote Christianity. Yet, the formally more
secular position of the USA obscures the considerable pressure at a
locallevel to reintroduce or strengthen Christianity within American
schools.® In many cases this has occurred through a complex circum-
vention of judicial decisions, for instance, by students rather than
teachers leading prayers, or through legislating a minute’s silence at
the start of the school day.” In comparison, the Christian Right in
Britain proved far weaker at a local level. Its members were not
particularly effective in shaping syllabi, securing explicitly Christian
assemblies or getting books withdrawn through local political action.
Thus, the 1988 reforms and subsequent national policy initiatives can
be seensas an attempt to use influential, sympathetic actors at
governmental level in order to impose a Christian agenda on recal-

citrants at the local.
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Wholly or Mainly Christian
Origins

Under the Education Act 1944, religious education and a daily act of
collective worship were compulsory elements within the school day.
However, the law did not demand that either privilege Christianity.
This lack of closure, while affirmed by some as crucial to maintaining
a consensus and to keeping the courts out of religious adjudication,
was seen by others as problematic.® One high-profile example of the
1944 Act’s limitations concerned the Dewsbury conflict.? In 1987, a
group of parents in the northern English town of Dewsbury withdrew
their children from school and taught them in a room above a pub to
protest the fact that the school to which their children had been
assigned was not predominantly Christian. Backed by the right-wing
organisation PACE (Parental Alliance for Choice in Education), parents
requested that the Secretary of State intervenec. Their request
foundered; the Minister declared that nothing in the Education Act
1944 required religious education to be entirely Christian.10

This failure to give the 1944 Act a Christian reading strengthened
demands for legal reform that would not so much rewrite as enforce
the earlier settlement. Opponents of a multifaith approach argued that
the 1944 Act did not mention Christianity explicitly because it then
seemed unnecessary. Law reformers at the time had simply assumed
Christianity would form the basis for religious instruction and
prayer.!! As a contributor to the right-wing Black Paper 1977
suggested,

No onein 1944 ... could conceive that ... the leading theory'sts of reli-
gion wouldbe interpreting ‘religious instruction’ as a licence to teach
any moral values which happened to take the fancy of the high-

minded. So no one felt it necessary to create a uniform system ... 12

From the 1960s, growing recogniti'on of the needs of Britain’s minor-
ity ethnic communities, and of the changing identity of British society,
led many local RE syllabuses to become multifaith in orientation.
Others extended cven further into non-theistic belief systems,

reported by Baroness Cox as including ‘humanism and the militant

‘Selling Our Spiritual Birthright’ 53

atheism of Marxism’.!3 In many schools, Christian worship was
replaced with interfaith prayer, secular stories, and information-based
assemblies. At the same time, it is important not to overstate the
departure from Christian education, despite the rhetoric of many on
the Christian Right. Some local authorities remained committed to a
predominantly Christian approach. The 1983 Agreed Syllabus for West
Sussex, for instance, was prefaced with the declaration, ‘It gives a clear
lead in the prime importance in our country of Christian belief, values
and heritage, and for this I am profoundly grateful .14

Religion, panic and crisis

Despite the continuing existence of predominantly Christian religious
education, the Christran Right strove in the 1970sand 1980s to gener-
ate a cultural panic over the crisis facing Britain. Multiculturalism was
‘taking over’, jeopardising not only a sense of English culture and
Christran identity, but moral values more generally. These claims came
to the fore in parliamentary debates around the ERA 1988. Members
described Britarn as in danger of losing its national identity and direc-
tion (see chapter two). Postcolonial guilt, and the welcoming of
immigrant communities, had been so excessive that Britain had
marginalised its own, true nature in order to construct a syncretic
identity based on the amalgamation of others.!$ Religious education
provisions therefore were to function as a form of exhuming—
responding to the crisis of national identity by uncovering the nation’s
true self. Britarn had been too humble, too deferential. In pretending
that identity could be reduced to demography, it had mislead its
newcomers and served badly its own.

The second crisis mobilised by the right concerned education more
specifically. Since the late 1960s, with the first collection of Black
Papers, the Right had launched an insistent attack on progressive
education. They argued that anti-traditional, anti-disciplinary
perspectives pervaded the unions and state educational bureaucracies.
Ordinary teachers were sidelined, those who opposed the progressive
mandate ridiculed. The educational crisis apparently produced by
liberal, ‘relativist’, child-centred techniques, 16 with their emphasis on
environmental and social causation rather than human responsibility
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and sin, was deemed panicularly pronou?ced in the area of religious
and spiritual development. There, a "?Ult‘ faith, ‘detached’, phenome-
nological approach (concerned with understanding observable
expressions of faith from the perspective of different believers) had
replaced committed learning on the basic principles and ‘truths’ from
a Christian standpoint.!” Opponents targeted what they saw as a trans-
religious essentialism which constructed a shared core between faiths
(rather than emphasising the essence and purity of individual faiths);
they also contested a relational approach which claimed religious
meaning could best be uncovered through interfaith dialogue.'8
Parliamentary members suchas Baroness Coxdrew attention to what
they saw as bizarre and alarming teaching. They described syllabi cover-
ing ancestor worship, the Chinese New Year and Shamanism, as well as

Hinduism, Islam and Judaism. Baroness Cox told the House of Lords:

Parents inYork report that a class used all its RE lessons for a whole
term to learn about witchcraft ... A number of RE inspectors in
ILEA [Inner London Education Authority] sent a letter to all schools
warning against the traumatic psychological effects of teaching the
occult in London’s schools.!?

The breakdown in schooling caused by the rclativi'st ‘crisis of values’
amongst the nation’s educators20 produced in its wake a further crisis:
ignorant, undisciplined youngpeople without a spiritual, moral code:
‘There is chaos in the area of personal values and morality’ .2! During
debate prior to the passage of the 1988 legislation, members in both
Houses produced countless examples of the effect on young people of
a lack of proper spiritual development.

A survey of 15-year-olds in Cleveland only 12 months ago showed
that no less than two-thirds thought there was little or nothing

wrong with acts of vandalism.22

RhodesBoyson, MP, told of a‘nice’ ten-year-old boy who tied a banger

to a cat’s tail and watched it running around with the banger fizzing 23
Thecathad tobe put down. Even so, theboy ‘who wasa perfectly nice
lad’ had no comprehension of what he had done wrong.2*

‘Seiling Our Spiritual Birthright' 55

While the focus is on violence and lack of morality, a racialised
subtext runs through such parliamentary discourse (see chapter two).
{T]here are young people who know no more of our faith than they
knew in darkest Africa when we sent missionaries there’.2’
Christianity is articulated to civilisation; religious ignorance to
savagery. Barbarism and the primitive are deeply embedded in the
construction of religious-less youth by parliamentary spokespeople;
unable to appreciate culture, young people will grow up incapable of
conforming to or understanding society’s disciplines.

Conservative Christians and the NCR

So far [ have used the term Christian Right to refer to a broad move-
ment of Christvans intent on using the political system to achieve
conservative Christian values.?6 However, we might distinguish
between the New Christian Right, and another group, Conservative
Christians. Their differences are important in understanding some of
the tensions and contradictions condensed within the government’s
legislative agenda. For Conservative Christians, their main concern
was that all young pupils receive access to Christran beliefs and values,
and recognise Christianity’s privileged place within British culture and
heritage. While they recognised the need for some general acknowl-
edgment and understanding of minority faiths, and for minorities to
be able to follow their own religion, in general their position was an
assimilationist one. Lord Swinfen, for example, declared:

In order that those of other religions can be fully assimilated into this
great nation of ours while they do not have to be made Christians, 1
feel that they should be taught the tenets of the Christran religion so
that they can understand why this nation works as it does.??

Christianity, not only through its beliefs and values, but also through
its practices cements together the different constituencies within
school and nation: Jewish and Muslim children sitting down with
Christians to say the Lord’s Prayer. Speaking for the Government, the
Earl of Arran claimed, ‘We would not wish to see a situation where
children in maintained schools are divided into separate acts of
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worship for different religious groups’.28That this division of children
became subsequently encoded within the legislation was largely
because of the influence of the second main group: the New Christian
Right (NCR). While the NCR has been linked with proselytism and
evangelism in other contexts,2? here their primary goal was to achieve
exclusively Christian education within the mainstream and the exit of
other faiths. Thus, on the whole, the NCR did not demand that other
faiths participate within Christian-based education; in fact they
supported Muslim requests for separate schools, arguing all children
would benefit from being educated with their ‘own’.30

T he law3t

The religious provisions of the Education Reform Act (ERA) are a
good example of the ongoing relevance of direct governing. In other
words, governance has not shifted entirely to steering and the deploy-
ment of expertise. It still functions through legislation that mandates
and requires par'dcular activities. However, the prescriptive aspects of
the provisions discussed here are intertwined with governing through
entrenched facts and norms.

The ERA begins by restating the 1944 requirement that religious
education form a required part of the basic curriculum for all students
within seate schools (S. 2(1) ERA 1988).32 More importantly-—empha-
sising the centrality of Christianity and the exclusion of non-theistic
belief systems-—syllabi drawn up by LEAs (local education authorities)
must ‘reflect the fact that the religious traditions in Great Britain are in
the main Christian whilst taking account of the teaching and practices
of the other principal religions represented in Great Britain’ (5. 8(3)
ERA 1988). Initially, these requirements were only to apply to new
syllabi. While LEAs could convene a conference to review their local
syllabus, they did not have to. This loophole, allowing LEAs to retain
old syllabi which contravened the 1988 requirements, was closed in the
later Education Act 1993, This Act compelled those authorities that had
not already done so, to convene a syllabus conference in order to draw
up a new syllabus by 1 April 1995.

Ongoing concerns that local authorities were applying an unduly
liberal interpretation of the law brought forward other methods to

‘Selling Our Spiritual Birthright’ 57

structure local discretion.33 In 1994, the School Curriculum and
Assessment Authority produced national, model syllabi. Although
these were not statutory documents, they sct out a recommended
structure for teaching religious education. The models included five
‘'key’ religions but assertcd the privileged position and significance of
Christianity. Importantly, thcy approached religions as discrete,
distinct phenomena, in direct opposition to the more thematic
approach of progressive educators.

Alongside religious education, the other key rcligious element of
the ERA was the school assembly. Restating the 1944 Act, the 1988
provisions required all pupils to take part in a darly act of collecti've
worship (S. 6(1) ERA 1988). The responsibility for arranging this lay
with the head teacher, who if she did not wish to lead the assembly
herself, was required to arrange for someone else to conduct it. The
new element introduced by the ERA was for worship to be of a
‘broadly Christian’ (non-denominational) character (S. 7 ERA 1988).
While not every assembly had to be broadly Christian, the majority of
acts should be over a term.

The legal requirement for ‘Christian worship’ not surprisingly
generated definitional dilemmas and tactics. Indeed, it can be seen as
leading towards the juridification of Christianity earlier law reform-
ers feared. In the case of R. v. The Secretar y of State for Education ex parte
Ruscoe and Dando34 brought by parents against the Secretary of Statc
for Education for dismissing their complaints that Manchester LEA and
their children’s school were failing to comply with the ERA, the ques-
tion of what constituted worship came under scrutiny. Did it require
veneration to be paid to the divine, or simply respect and admiration
for an object of esteem? The hearing also raised the further question
of what Christian worship required. Did it need explicit references to
Christian concepts such as Christ, the Trinity, or the saints, or simply
the inclusion of more general Christian sentiments?

In response to the 1988 provisions, many educators had attempted
to give Christianity a wide definition so that any theme which applicd
to Christianity, such as forgiveness, light and joy, despitc also applying
to other faiths, could constitute Christian worship. This interpretatron
was broadly accepted in ex parte Ruscoe and Dando, where McCullough
J. stated ‘this [broadly Christian] character would not be lost by the
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inclusion of elements common to Christianity and to one or more
other religions’. However, it failed to satisfy the NCR. In 1994, a
government Circular supportrng their position was published. In the
face of considerable concern and disagreement from a range of educa-
tors and religious experts, the Circular stated that Christian collective
worship must ‘contain some elements which relate specifically to the
traditions of Christian belief and which accord a special stotus to the
person of Jesus Christ’ (para 63).3%

Despite the requirements for religious education and worship,
none of the new provisions took away parents’ right of individual with-
drawal which dated back to the Elementary Education Act 1870.36This
was re-established in the Education Act 1944 which also confirmed
that children of other faiths could receive instruction and worship in
their own religion.3? Schools must respect any parent’s request that his
or her child be excused from attending or participating in collective
worship or religious education. Parents are not obliged to give reasons
for their request.

In addition to this individual right, the 1988 provisions also laid
down a new collective exemption procedure. This applied to schools
that had large numbers of pupils for whom Christian worship would
be inappropriate. An exemption or ‘determination’ might either allow
a school to run a common, multifaith assembly or else permit pupils
to worship within monoreligious groupings. The decision whether or
not to grant a determination belonged to the local Standing Advisory
Council on Religious Education (SACRE). Now mandatory under the
1988 Act, SACRE:s fulfil a number of roles. As well as considering
applicaﬁons fordeterminations, they also monitor religious education,
determine when the syllabus might need reviewing and, in many
instances, participate within the complaints process.

School, Christianity, Nation

The Christian religion is part of our country, part of our heritage,
with the Queen as head of the Church and the nation.38

The three crises of national identity, education and immoral youth
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coalesced in the Right's demand for committed, Christian religious
education. Personal moral growth would coincide with a strengthen-
ing of the wider community, based on, and in turn reproducing, a
national, Christian identity. Religion thus formed the linchpin link-
ing pupils to the nation.state. The Christian Right’s conception of
bclonging raises two questions. What kind of nation-state was at its
core? How was the character of pupils’ belonging portrayed?
Addressing these questions highlights the fundamentally unequal,
exclusionary and conditional character of belonging where an
Established church exists.

A Christian country

A key refrain during passage of the ERA concerned Britain’s status as
a Christian country. Even leading Labour spokespeople affirmed its
truth, deriving from it the normative assumption that such a national
identity should be able to continue.3® While the 1988 Act contained
the more restrained phrase: ‘in the main Christian’, 40 Britain’s religious
character was nevertheless legislated as a central, national fact. Laws,
democratic institutions, art, literature and architecture, all were
‘profoundly influenced by Christianity ... the spiritual tradition which
has inspired our country for nearly 2,000 years’.4!

Parliamentary discourse did not constitute Britain as any Christian
nation-state. Rather, it was inscribed according to an clite, Anglo-
Protestant identrty. This texturising of Briti'sh identity is particularly
apparent in the constant parliamentary references to classical culture.
Construed as interdependent, Christranity and the arts each validate
the other: if one is central to British culture than so is its counterpart.
Consequently, Christian education can be justified on comprehension
grounds. British or, more accurately, English culture cannot fully be
understood without an appreciation of Christianity’s influence 42

This argument, with its emphasis on understanding rather than reli-
gious commitment, may seem a more liberal justification for
Christiat-based teaching. However, it contains several assumptions.
First, its highly selective interpretation of English culture assumes a
particular cultural judgment about what is of value.#3The relevance of

Christianity to other, more populist or non-Anglo, Christian texts is,
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for example, largely ignored, thereby marginalising the status of those
texts within English culture. Second, validating Christian education as
a necessary basis for understanding Britain’s culture, history and polit-
ical traditions tended to assume both a significant and a positive
correlation (that Christianity played a beneficial role). However,
Britain’s Christian history or heritage could be written in very differ-
ent terms---exploitation, mass killings and discrimination, at home
and abroad, rather than as high art, democracy and tolerance. One
aspect of Britain’s Christian heritage is the treatment of its Jews lead-
ing up to their expulsion in the thirteenth century. Without question,
medieval Anglo-Jewish history cannot be understood in isolation from
Christian theology, politics and society of the time. However, that kind
of education about Christianity—historically rather than purely theo-
logically located-—does not seem to be what law reformers had in
mind when they stated that religious education should reflect
Christianity's predominance. To value Christianity because it is our
heritage is already to prejudge the question of which Christian history
is to be told. It is to indulge in a shared romanticisation of Britain’s past
as a stratified, compliant, ethnically homogenous society. Peers in the
House of Lords fondly narrated a golden era where family and servants
started each day with a shared morning prayer. According to the Earl
of Halsbury, ‘The whole household met before breakfast, servants and
all, and my grandfather read the prayers and the blessing at the end” .4+

The third assumption pervading the epistemological legitimation of
Christianity is the belief that English culture is ethnically unadulterated,
and that the Christian influence on history, politics and the arts can be
understood apart from knowledge of other faiths.Yet, Britain’s history
and culture have always functioned within an international context
comprised of different nations, religions and peoples, and English
culture is hardly ethnically pure. Moreover, the impact of Christianity,
even within Britain, makes little sense within a mono-religious vacuum.
For instance, teaching about the Jewish expulsion from England, while
it would need to incorporate an understanding of Christran theology,
would be meaningless if Christian beliefs were not related to the exis-
tence and practices of Judaism. Similarly, it is misguided to assume that
texts such as Shakespeare’s Othello and The Merchant of Venice can be
understood with a knowledge only of the Christian faith.

‘Selling Our Spiritual Birthright’ 61
Belonging

The portrayal of the nation-state as Anglo-Protestant not only identi-
fies the state to which people belong, but as well something of the
character of belonging. The Christian Right agenda places considerable
stress on the centrality of the past to determining British identity,
Britain is not a blank slate to be written according to the transient
whims of present demography. Its identity is fixed by history. The past
rules who can belong and in what ways. Membership criteria are not
satisfied by formal, legal citizenship; at the very least they require
immersion within Anglocentric culture, and the adoption of its tradi-
tions, religion and language. More essentially, for many in the NCR,
it is doubtful whether belonging can ever be fully attained by those
who do not have an ‘English’ complexion and bone structure. While
physiognomy remains unexplicit or undisclosed within representations
of national identity, it is certainly evident in the classical tradition
taken as sheltering England’s essence.

Belonging in Britain is clearly not equal. To explore this further, [
consider theposition first of the outsider and, then, of the insider. The
poststructuralist paradigm currently in vogue for analysing commu-
nity, citizenship and belonging has tended to treat the construction of
the ‘other’ as essential to the identity of the ‘we’. Insiders can only
know who they are by knowing who they are not. Belonging requires
exclusion; community requires boundaries. Within this context, immi-
grants or non-Christians (these two categories are obviously different
but overlapping) play four roles. First, their existence and flourishing
cuitural presence highlights the continuing importance of ‘identity
work’ in order for the Christian majority to maintain their national
hegemony. There is no room for complacency.

Second, the construction of the ‘other’ helps constitute the
symbolic contours and boundaries of the ‘host’ community. By under-
scoring the beliefs, practices and languages of the outsider, greater
clarity can be given to the culture of the Christian majority; the walls
are fortified, and Christian children can locate without confusion their
own belonging. Third, and somewhat contrastingly, the ‘other’ is used
to validate the Christian education ‘turn’. As Parliamentarians
declared, Christian education was not just for the good of Christians,
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minority faiths wanted it too. Lord Bishop of Truro proclaimed,

Those Asian parents of whom I speak arehappy and eager that their
children should experience that Christian worship.#

In the Commons, similar sentiments were heard. In fact the example
below proved so popular it was reiterated by several speakers in subse-
quent debates.

...Mr. Mustapha, the chairman of the Moslem Teachers Association,
went into a school that he was inspecting ... and heard the head
teacher say, “We do not mention Jesus ... Mr. Mustapha was so
shocked that he went and told his imam. The next Saturday ... one
heard Moslems saying prayers to improve the respect for the place
of Jesus Christ in British schools.#¢

Yet, minority faiths are not simply functional to the reconstruction of
Christian national belonging. They also exist, finally, as a problem that
requires resolution. This problem takes two main forms: contagion and
incorporation. Contagion is important in highlighting the racialised
character of NCR discourse on religion.#7 The NCR identify the
danger of contamination in stories of Anglo children returning home
from school singing Hindi songs or chattering about Muslim holy festi-
vals. Contamination occurs through a syncretic approach which denies

the need to keep religions separate—epistemologically or ontologi-

cally. Mixing—racial, religious or cultural—carries the risk of
transmitting undesired traits into the host community.#8Yet contagion

also implies desire. While religious miscegenation does not require the

reproductive mixing of genes, it shares with the Right’s opposition to

homosexuality the belief thatknowledge alone will seduce.*?

How and to what extent should Jews, Hindus, Sikhs and Muslims
be incorporated within a Christian nation-state? What conditr'ons, if
any, apply to their membership? While some on the NCR looked
simply to exclusion, Conservative Christians tricd to reconcile the
tension between integration and separation. This is apparent in the
local variation built into the religious education provisions. First,
worship is intended to take its character from the majority faith
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present in the school (by means of an exemption if the dominant faith
is not Christranity). Second, religious education, despite its orienta-
tion towardsAnglo-heritage learning, rather than a more general faith
nurturance, provides room for some geographic flexibility. A DFE
Circular 1/94, for instance, states that in order to minimise with-
drawals, religious education should take into account the faith
composition of the schoo!l population.50

The Conservative Christian project enables minorities to belong.
Nevertheless, the disjuncture between minority faith and that of the
nation-state means belonging is always partial. As guests, minorities
must remember their status and not exceed their welcome. Good
manners require conformity—at least on the surface—and deference
to the host community’s preferences.5! The guest who feels at home—
who draws attention to faults and suggests improvements—presumes
too much. As one MP declared, ‘I do not believe that ethnic commu-
nities who come here should expect their faith or social structure te
change what has been the greatness of our own society’ .52

In the previous chapter, | considered belonging on a continuum that
extended from a relationship of community membership to one of
ownership. This continuum is intersected by another concerning the
degree or intensity of belonging. This second axis places those whose
identi'ty possesses the greatest correspondence with the nation-state at
one end, those demonstrating the greatest divergence at the other.Yet,
positions along this axis are not fixed; the degree or intensity of
belonging can increase or decrease depending on how cultural affinity
or discordance are expressed. For instance, those with the greatest
compatibility can intensif y their belonging through public expressions
of cultural identity. The reverse is true for those at the other end—
minorities—who must contain their identity within the private
domarn (see also chapter six). The more they demand public space and
support, the more their capacity to belong is jeopardised. Successful
privatisation or repudiation of difference, alongside public expressions
of national loyalty and identification, offers the key to minorities wish-
ingto béiong more fully. Yet the erasure of ethnic and racial diff erence
is rarely complete. For the Christian Right, the ‘glass ceiling’ of
belonging means even compliant and assimilated outsiders will keep
colliding against its impermeable surface.
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Regulating the self

Despite references within parliamentary debate, statutory provisions
and circulars, in the main, non-Christians remained peripheral to the
law framers’ concerns. The ‘other’ was not at the emotional centre of
the debate, despite their role in identifying the problem and legit-
imising the solution. On the contrasy, the marn objective of law reform
was to place Christians back at the heart of British policy and return
Christian-heritage families to the hub of the nation-state. When the
state speaks, it addresses them; their needs and concerns provide the
democratic standpoint. To put it another way, part of the problem, for
the Christian Right, was minorities’ perceptions that they too were
being equally hailed when the state addressed its public. Measures
were therefore needed to make clear the identity of the public‘you’.
The ERA reframed the state’s hailed public, in several ways, First,
Christianity is the only religion actually named-—the others remain
generically identified. Second, while non-Christian children are
expected to fit in with predominantly Christian assemblies, any dero-
gation from Christran worship has to pay particular attention to the
implications this will have for Christian pupils. Third, money can be
spent on Christian prayer, but withdrawal by other faith members has
to be at no expense.*3 Minority-faith parents have the right to provide
their own worship in state schools, but they cannot use state (public)
money to do so. We can see in this recentring of the Christran subject,
a parallel with Foucault’s analysis of nineteenth-century sexual regula-
tion.3* Foucault argued that the middle-classes first turned themselves
into the subjects of regulation in order to reconstitute themselves as a
distinct and special class.’5 In part, the same objective is apparent here
in the need to recreate a distinct, national, Christian identity that
perceives itself as both bounded and special. But the hailing of the
Christian subject also has a disciplinary agenda based on instilling
conservative moral values. While lapsed Christians are not the sole
culprits of moral failing, their constitutive membership of the nation-
state means that it is their lapses which are seen as jeopardising national
identity. What England is depends on the behaviour of the English.
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Excessive or Responsible Governance

The gevernmental premise that religion is a matter of public policy is
not inherently surprising given the history of entanglement between
the church and state in Britain. However, in the context of
Conservative government policy duringthe 1980s and 1990s, the neo-
conservatism underwriting religious policy contradicted the
government’s oft expressed emphasis on individualism and a
contracted state (see chapter four). Yet, the religious education provi-
sions of this period were not anomalous. Rather, they paralleled other
juridificatory initiatives concerning public order, sexual expression
and familial relations, similarly based on the premise that certain areas
of life were the legitimate terrain of government intervention.5®

Legitimating intervention

In contrast to US judicial dicta which treat children’s susceptibilty as a
reason for taking extra care notto indoctrinate,7 in Britain the fact that
children are impressionable lay behind the thinking that religious induc-
tion should occur at school. Since many families were unable to provide
adequate socialisation, quasi-public bodies such as schools needed to
assume the task of generating faith commitment. Yet how did the
Christian Right constitute their demands as appropriate? How did they
identify governmental intervention in this area as being within the
boundaries of legitimate state action? Addressing these questions high-
lights both the specific mechanisms of legitimation used in relation to
religion in schools as well as wider issues of governmentality.

The starting point is the existence of an Established church. In a
nation with a state/religion divide, such as the USA, policies with a
religious purpose immediately risk being construed as excessive—
going beyond the state’s legitimate remit. In contrast, the
constitutional status of the Church of England gives policies privileg-
ing Christianity @ priori legitimacy. Yet, this does not mean that
government can do anything to advance Christianity and still retain
legitimacy. There are other bases, for granting government policy
validity. In the following discussion, I consider their effectiveness in

relation to religious education reform.
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For the Christian Right, legitimate state action existed in preserv-
ing national security, and the promotion of a Christian, pastoral
tradition dedicated to forming morally self-governing individuals.5$ In
the context of Christian education inschools, the combination of these
principles took three forms: strengthening national cohesion; facili-
tating parents’ interests; and improving children’s moral well-being.**

[T]t seems to me that there are three principal reasons for the
collapse of moral standards in this country. First, there is the fail-
ure ... to support the family in any meaningful way ... Secondly ...
there has been a complete failure on the part of the established
Church ... to communicate the gospel in a manner which is both
relevantand meaningful ... Thirdly, there is the failure of parents ...
[children’s] spiritual needs are met scarcely at al].$0

Securing the nation has traditionally provided an acceptable rationale
for government intervention. As well as safeguarding economic and
territorial interests, and intervening to withdraw civil rights from
people defined as a national threat, security also requires safeguarding
the state’s cultural identity and corporate health. Maintarning a distinct
national identi'ty requires the reproduction of nationhood. Drawing on
Judith Butler’s conception of performativity,$! we can see nationhood
as a corporate identity that is not constructed once and for all, rather
it requires repeat performances to sustarn itself. The room of praying
children or the pile of ‘committed’ essays on Jesus’s scriptural beliefs
constitutes, for the Christian Right, a significant performative act of
Britain nationhood. In this way, Christianity stands in for England,; its
micro, localised practices provide the ‘I do’ to a cultural contract
through which child and nation are joined (see chapter six).

Since the early 1980s, parents’ rights have also gained legitimacy in
Britain as a justification for public policy decisions (see chapter five). In
the context of religion, this was reinforced by a domestic and interna-
tional empbhasis on faith as familiarly located---children acquire the faith
of therr ancestors, while their faith is the property of, and subject to, the
familial domain. During the ERA debates, the Christian Right attempted
to validate law reform on the grounds of parental support. Several parlia-
mentary members referred to parents’ desire for new legislation.6?
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Speakers also drew attention to those parents keen for their children to
receive adequate religious instruction, but unable personally to provide
it, Lord Swinfen declared, T am sure that the vast majority of those who
call themselves Christians and have children do not themselves feel capa-
ble of teaching their children properly about Christianity and how to be
good Christians’.63 A second, more covert, justification concerned
Christian parents’ apparent fear of losing their cultural authority in the
face of growing minority demands. The statutory emphasis on
Christianity within the ERA was to reassure parents that their culture
would be protected; the government was acting on their behalf.

There are parallels here with the image of government as an agent
or fiduciary, pursuing the interests of a reliant, principal class or
constituency—here, parents. Yet, if the state functions as a fiduciary
on behalf of parents, can it act on behalf of all parents unequally? As
discussed, religious education law reform centred Christian parents
and children, Similarly, forms of address during the ERA debate made
clear that Parliament was scarcely speaking on behalf of non-
Christians. Recognition of their needs reflected Christian
tolerance®*—a tolerance fetishui'sed as the fragile, yet quintessential,
symbol of Anglo-Christianity—it did not constitute the state’s duty.

The third justification for law reform concerned the needs of young
children, particularly young Christian children. Parliamentary speakers
referred to the value of prayer in times of need. Baroness Blatch
declared, T believe we owe it to those children to give them a [religious]
framework. After all, school will be the only anchor in their lives.
Therefore we have a duty.’s Spiritual nourishment functions as a legit-
imate element within a pastoral, governmental politics. To this extent,
government can intervene to nurture its future subjects. Yet, what role
does the state have when nourishing children spiritually conflicts with
parents’ interests, for instance, in those cases where parentsare unwill-
ing for their children to have a Christian upbringing?

In relation to religious education, the Christian Right split between
those adopting a neo-liberal position, and those taking a more author-
itarian’ approach. The first group adopted a pro-parent stance,
affirming the right of withdrawal, and generally centring parents’
wishes. In contrast, authoritarians, despite affirming parental author-

ity, adopted a more proactive perspective, using children’s right’ to
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receive the Christian faith as a way of transcending other interests. For
instance, leading activists Burn and Hart argued against local syllabus
development on the grounds that ‘local determination, far from
enlarging our freedoms, has restricted them and denied many children
the right to hear about the Christran faith’ .66The law, thus, represents
a compromise. On the one hand, it affirms the benefits to children of
religious instruction, and refuses Christian-heritage parents, who want
multifaith worship, the right to request a determination. On the other,
it gives parents more opportunity to reject and modify Christian
education than many authoritarian conservatives would like. Thus,
while the substance of the law attempts to give children a particular,
spiritual upbringing, this is moderated by a residual, neo-liberal
empbhasis on individual, here parental, rights.

Challenging government intervention

While the health and security of the nation, parents’ rights and the
needs of the child were deployed to present government interventions
as legitimate, to what extent were these widely accepted? One of the
most striking features of religious education reform was the degree of
opposition it generated. 67 Resistance raged from LEAs maintaining or
producing multifarth syllabi, to headteachers requesting determina-
tions in majority Christian-heritage schools or engaging in the most
superficial of ‘Christianisations’, to educators at all levels flagrantly
refusing to abide by the law.

Yet, despite the quite surprising level of non-compliance—figures
have been given for full compliance at less than five per centé%—in the
main, opponents did not argue that promoting national identity,
parental wishes and social stability were outside central government’s
remit. Their opposition rather took three forms: objection to the way
national identity, parental goals and social cohesion were portrayed; in
other words, they should not be based on a monocultural model.
Second, a minority position—that religious actinity per se in schools
was an inappropriate means of procuring (legitimate) governmental
goals. This position echoes American arguments where US courts have
held that rather than being seen as a cohesive force, religious penetra-
tion of education can only be divisive.6* Indeed, ustice Frankfurter in
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McCollum v. Board of Education argued that it is because schools are the
symbol of democracy and the most pervasive means of promoting a
common destiny thatreligion mustbe kept separate.”The third objec-
tion wa to the way religion was dealt with: opponents adopting this
position argued that religion in schools could be beneficial. However,
placing too much emphasis on Christianity would simply create exclu-
sionary school communities. At the same time, advocates of this
perspective acquiesced in the government’s depiction of national iden-
tity as Christian. Thus, they were caught in the similar bind to
Conservative Christians, trying to juggle the reproduction of national
identr'ty with the (non-assimilationist) inclusion of other faiths.

Conclusion

Conservative racial and cultural policies of the 1980s, particularly in
the field of education, spawned widespread critical debate as commen-
tators saw in these policies the entrenchment and reproduction of a
white, Anglocentric national identity. Yet, the religious education
reforms of 1988 and beyond did more than promote Christian beliefs
within a Protestant nation-state. They also functioned within a wider
project of cultural hierarchy, conservative norms and pastoral govern-
ment. The rhetorical articulation of Christianity to an elite classical
tradition worked to displace other texts and narratives. With
Christranity made central to Britain’s traditions, institutions and
culture, what room existed for political ideas, novels, art, theatre and
science from secular, anti-theistic or other faiths? How could these be
constituted at the heart of what it was to be British (or English), if
Christianity had already (over)filled this space?

it would be easy, tempting even, to see this conservative Christian
project—with its emphasis on tradition, hierarchy, discipline and
passivity—-as past, irrelevant from May 1997 when the Labour Party
assumed governmental office. However, the power of these ideas did
not di¢sipate. Discipline and duty proved key concepts within the Blair
government’s vocabulary; culture retained its conservative framing;
and Christianity remained predominant, both as an ethos animat{ng
leading political figures (including the Prime Minister), and as a foun-
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dational building block of Britain’s identity. The resilience of this last
was demonstrated in controversies over Britain’s Millennium dome. To
clerical insistence that Christianity should be at the heart of the exhi-
bition, the Minister responsible, Peter Mandelson, replied that the
centrality of Christianity to ‘Western civilisation’ would not be
neglected.?! At the same time, the Labour government found itself in
the same contradictory predicament as its predecessors, maintaining
Christianity’s pre-eminence while publicly affirming the equal citi-
zenship of all faith communities. Yet how can equal belonging be
achieved when national identity is culturally skewed? Indeed, can
national identity ever be constructed in a way that allows people to
belong equally or are inequality and symbolic exclusion inevitable once
nation-states are given cultural definition, that is, when they are more
than mere administrative spaces?

In addition to asserting a particular narrative of Britain, religious
education reforms also proved politically significant in identifying
criteria for government action. The use of national health, parental
wishes and children’s interests to promote the reforms may have been
largely strategic, but in the process these objectives became legiti-
mated as bases for state governance. Religious education reforms thus
take their place within a web of policies (others include reproductive
rights and child welfare) which are both validated by, and in turn vali-
date, a pastoral government project. We can see this as a form of
self-governance in which central government not only aims to restruc-
ture the identity of subordinate bodies but to re-present itself. Its
emphasis on pastoral qualities, however conservative, superficially
miti'gates the socio-economic impact of its neo-liberal withdrawal of
responsibility. Thus, religious education reforms promise inclusion
within an Anglo-Protestant community to the economically excluded,
provide solace through prayer for those facing times of trouble and
teach discipline for the self-reliance necessary to survive the harsh
realities of the market-place.

Yet government’s construction of legitimate criteria for its actions
also carries risks. For instance, the government may strengthen and
give credibility to discourses that are then used against it. This is what

happened in chapter five’s conflict, when headteacher, Jane Brown,
turned down ballet tickets to Romeo and fuliet, for reasons, amongst
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others, that it was incompatible with the school’s equal opportunity
policy. In this instance, local residents used the governmental rhetoric
of parents’ rights to defend their headteacher against Hackney coun-
cil. At the same time, central government’s capacity to determine
which criteria for state action gain authority and legitimacy is open to
dispute. Inrelation to religious education, however, opponents did not
disagree with the criteria for intervention but rather with its content.
They protested against daily prayers, the marginalisation of minority
faiths, religious separation of children, while accepting, in the main,
that government could (and should) actin a pastoral and representa-
tional character. Yet this interpretation needs complicating. Although
educators did not object to government criteria for action, many
opposed what they perceived as increasing intervention and curtail-
ment of professional autonomy through a steady stream of cducation
reforms. In addition, despite opposition to the most explicitly divisive
aspects of the reforms, at a basic level, the assumptions upon which
they were based were largely accepted—that Britain is and has been a
Christian country; that Christianity is a beneficial normative structure;
and that, it should be presented to children as a theological and
cultural, rather than historically situated phenomenon. At this level,
even given the high levels of documented non-compliance, govern-
mental steering proved effective. The 1988 Act effected a modern
resettlement of an archaic rclationship. In doing so, it legislated
Christian hegemony as ‘fact’, while giving that fact’, thanks to its
parliamentary passage, a spurious foundation within the demos.
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4 Governing Local Politics

Property, Community and
Fiduciary Duty

Thi's chapter explores the power of judicial review as a meta-gover-
nance practice. In particular, it focuses on the use of fiduciary duty to
structure local government activities and identity according to neo-
liberal values. Judicial decisions in this area constructed progressive,
redistributive, local government policies as excessive. While judges
argued that council initiatives had exceeded the duty owed to local
taxpayers, implicit (and sometimes explicit) within their decisions was
a perception that local government was trespassing on the terrain of
central government, Yet these cases do more than impose constraints
upon local government practices, they also impact upon local govern-
ment’s identi'ty in a manner that steers councils towards governing
themselves. One mechanism is through reformulating belonging. As
well as looki'ng at the construction of community belonging within
judicial discourse, I also look at belonging in relation to property
ownership, namely, who do taxes belong to? What implications does
this have for local government’s identity and autonomy?

Structuring discretion

Over the past century, the courts have deployed a range of principles
to structure the exercise of local discretion, their actions often provok-
ing considerable opposition. Despite the fact that administrative law
principles can be seen as legitimising and therefore enabling local
govermﬁent to exercise power, activists and commentators saw their

application as restrictive and undemocratic. While it was generally
accepted that central government, as an elected body, could restrict
local government activities (at least within certain parameters), there
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was far less acceptance of the principle that courts could strike down
policies, within local government’s statutory discretion, on the
grounds they contravened judici’ally derived principles of administra-
tive law.! Particularly during the 1980s, when many local councils
engaged in innovative policy development, the courts were perceived
as carrying out a political vendetta, systematically outlawing local deci-
sions. During this period, courts ruled against subsidised public
transport, South African boycotts, bans on National Front hall rentals
and gestures of solidarity in industrial disputes.

Fiduciary duty, then, was one amongst a collection of administrative
law principles through which the courts could control local discretion.
Unlike more abstract notions of political trust,? judicial deployment of
fiduciary duty required local government to act in the interests of a
specific class;? with a few exceptions, this class was identified as local
taxpayers.* In reaching policy decisions, therefore, councils had to give
special consideration to their taxpayers’ interests. This did not mean
local government actually surveyed the ‘real’ interests of local taxpay-
ers, instead their interests were usually given a formalist interpretation,
This required local government to spend taxes in a manner that was
eflicient, businesslike and non-discriminatory.

How important has local government’s fiduciary duty (LGFD)
proven to be? Some administrative lawyers have tended to be dismis-
sive, claiming it is an anachronistic detail of little current significance,
since few recent decisions have been based on its existence. My argu-
ment, however, is that, at the tail-end of the twentieth century, it
remained important. First, it functioned as a taken-for-granted prin-
ciple of local government law. Despite the fact it was rarely decisive,
it made a regular appearance in a range of cases, giving particular
weight to judicial rejection of redistributrve municipal policies, such
as subsidised transport and higher public sector wages. In doing so, it
was used to assert neo-liberal norms and interests. More generally, it
proved important in symbolising and condensing wider tensions
regarding local government’s role. LGF® places the question of local
government’s identity at its heart. Are councils primarily accountable
to voters or to taxpayers? Is local government a political body or an
agent acting on behalf of its ‘contributors’ or central government?
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Fiduciary principles

The origins of fiduciary duty lie within equity and, in particular, within
the development of trust law. Trust law concerns the division of legal
and equitable ownership so that wealth or property can be managed
by one class (trustees), while the benefit lies elsewhere. Because of the
power trustees possessed as a result of ownership of the formal legal
title, a framework of rules developed to restrict them gaining personal
benefit while acting on behalf of beneficiaries. These included rules
against ‘self-dealing’ (where the trustee contracts with him or herself),
prohibitions on ‘secret profits’ (benefiting financially from trustaction
without the beneficiary’s consent), and rules proscribing a conflict of
interests (between duty and personal interest). Today, these restric-
tions do not apply only to trustees, they also apply to people owing a
fiduciary duty.

Fiduciary principles largely developed to cover situations falling
short of a trust as the latter term gained its modern, narrower mean-
ing.> However, whether a fiduciary duty exists is a surprisingly
complex matter, made more complicated by the fact that different
judgments approach the subject in quite different ways. Some rela-
tionships are generally accepted as fiduciary ones, for instance,
between a company director and her company, and a solicitor and her
client. However, often whether a fiduciary duty is found to exist will
depend on the factual relationship between the parties. The courts will
therefore look for particular fiduciary elements: an undertaking to act
on behalf of another; control over their property; reliance; or the exer-
cise of power in a way that affects the beneficiary’s interests, leaving
her vulnerable.6These principles have been used to extend fiduciary
duty to a whole set of new relationships, such as between doctors and
patients, and between social workers and clients.? Fiduciary duty may
also function in a remedial capacity. These are situations where it
would be hard to identify a pre-existing relationship, but the courts
wish to grant a particular, equitable remedy. In order to prevent unjust

enrichment, for example, they will declare a fiduciary duty exists.
While the origins of fiduciary duty lie in trusts, commentators see

fiduciary relations as becoming increasingly important and pervasive.

Frankel argues that the United States is witnessing the emergence of
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a society based largely on fiduciary relations.? Fiduciary duty offers a
way of regulating, and hence, facilitating, professional and expert
conduct in an increasingly specialised society. Government can also
owe aduty. Fiduciary principles have developed in the area of indige-
nous people’s rights, in Canada and the USA, in partrcular. The basis
and scope of this duty is the subject of a complex jurisprudence.?
Nevertheless, the principle has been used to require governments to
exercise certain powers over resources and land in the interests of
indigenous communities.

The character of local government’s duty

Translating exist'ng fiduciary principles into the British local govern-
ment context, we might expect a duty to he owed to two classes: first,
tolocal government by its paid and unpaid officials—analogous to the
duty company directors and employees owe to a company, second,
from local government to particularly vulnerable constituencies:
council tenants, social services clients, or children in residential care.
In the USA, states have developed different rules to deal with the first
situation, such as where local government officials trade, on behalf of
their authority, with companies in which they have an interest. In a
detailed analysis, Lawrence explores the regulatory frameworks used.
He argues these range from a strict trustee standard to the more
liberal, corporate director model that allows for some limited self-
dealing.10

In the United States, self-dealing is not surprisingly a significant
issue given the large number of local governments and the degree of
business they each conduct. However, in Britain, self-dealing has
received little attention. The criminal law may intercede in certain
cases, but there have been few attempts to use equitable principles to
define the legitimate boundaries within which self-dealing can occur. !
This appears a surprising omission, particularly in light of the upsurge
in tendering and contracting since the 1980s, rendering potential
conflicts far more likely.

In relation to the second class—a duty to vulnerable people—fidu-
ciary principles are slowly evolving based on standards of
professionalism and confidentiality. However, the main fiduciary duty
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owed by local government is not to those who lack socio-economic
power within the wider community. This does not mean the courts
reject the relationship between fiduciary duty and vulnerability.
Rather, in talking about the duty owed to contributors of taxation,
judicial decisions portray taxpayers as a vulnerable constituency, at the
mercy of local government expenditure decisions.

Conceptualising Local Government’s Duty

[n the main, existing research on LGFD focuses on the way the prin-
ciple has been applied. Less attention has been given to its doctrinal
conceptualisation. This is probably because writers in this area are
more familiar with administrative and local government law than with
principles of equity.Yet, the actual way tiduciary duty is conceptualised
by the courts has considerable implications. If a dift erent paradigm of
fiduciary duty had been used, the courts might be talking about the
fiduciary duty owed to socially vulnerable constituents other than—
or rather than—taxpayers. This is not to suggest the courts have got it
wrong, nor to ignore the historical trajectory which has produced the
current paradigm. 12 Rather, it is to say that part of the problem of the
way LGFD functions concerns the very conception of fiduciary duty
itself. This conception both reflects the courts’ understanding of local
government and helps to reinforce it. First, the courts’ use of a busi-
ness paradigm to understand fiduciary duty structures notions of
municipal excess in specifically neo-liberal ways. Second, the fusion of
fiduciary and trust principles reinforces the construction of account-
ability according to a proprietary paradigm of belonging.

A commercial model

Despite the references to taxpayer vulnerahility and local govern-
ment’s public identity, the courts have based their paradigm of LGFD
en a quasi-contractual, '3 corporate model. Local taxpayers are implic-
itly equated with shareholclers!* who invest money in self-interested
pursuit.!> This analogy was expressed explicitly in Prescote v.
Birmingham Corporation, a case concerning free travel for pensioners. !¢
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There, discussing the fact that the only people who could complain
about a ‘trustee’ running a public transport system and charging
reduced fares were the beneficiaries or principals, Jenkins L] stated:

A similar situation might arise as between a company, or the direc-
tors of a company, running an omnibus undertaking with a similar
right to charge fares, and the shareholders of such company ...
[Quoting from another case:] [Ijf it omit to exact the toll which is
a consideration for the service, the shareholders would seem to be
the only persons who can have a right to complain.!?

Key elements within this fiduciary framework, then, are: entrusting
property or other interests to another; who has discretion over their
use; on the (agreed or accepted) basis that what is entrusted must be
deployed for the principal’s benefit.!® Within this commercial para-
digm, the fiduciary—here, local government—is perceived in two
contradictory ways. On the one hand, councils, like company direc-
tors, are seen as actors with an agenda they would pursue were it not
for legal restraint. At the same time, councils are seen as offering
corporate, expert!? action by means of which collective, private inter-
ests can be pursued. While this second image is based on ideas of trust
and good faith, limitations are still imposed on the fiduciary’s behav-
iour. These limitations are less concerned with constraining fiduciary
self-interest, than in limiting the scope of their agency to those areas
in which corporate action is deemed more effective than individual,
private action. Thus, whereas in the first image, the fiduciary can
pursue its owninterests outside the scope of its fiduciary duty, in the
second, the fiduciary does not exist as a corporate actor beyond that
duty. We can therefore see, within this second image, a traditional
narrative of government legitimacy and origins. In the formation of
government, not all power is relinquished by the people, only that
required for a more efficient, effective society. A government that
exceeds its mandate in terms of the policies it develops, or that tries
to appropriate more power, is constituted as despotic and illegitimate.

These two images of the fiduciary offer different conceptions of the
limits on local government action. In the first, fiduciary duty provides
the leash on local government’s pursuit of its own interests. This leash
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has been variously interpreted, from requiring that councils prioritise
their taxpayers’ interests to stating that these interests form one set of
considerations to be taken into account within the decision-making
process. In the second image, council action is defined by its capacity
to achieve, for taxpayers, services they could not achieve more effec-
tively at an individual level. Yet, even if this second view is accepted,
identifying which objectives can best be pursued through council
action is deeply contested,?° raising questions not only regarding the
division between public and private, but also the allocation of functions
between levels of government.

Since the 1980s, in particular, courts seem to have adopted the first
image, both in recognising that councils can act beyond the remit of
their fiduciary duty and in balancing the duty owed to taxpayers against
that owed to other classes. However, underlying this approach are
elements of the second image. This does not just relate to local govern-
ment’s duty to its taxpayers but to a more general notion of trust. In
other words, local government must never pursue its own interests; its
raison d’€tre s to act on others’ behalf. In addition, the limits placed on
its legit'mate action are assigned on the basis that those activities
permitted are the ones local government does ‘best’.

Fusing fiduciary duty and trusts

The commercial norms expressed in the shareholder—company direc-
tor paradigm oflocal government have been exacerbated by the trusts
model to which it has been linked. The courts in the twentieth century
have been chary of suggesting the taxpayer-local government rela-
tionship is one of trust. However, they have, in several instances,
defined local government’s duties as analogous to those of a trustee in
charge of a trust fund (eg, see Roberts,2! Prescott, 22 Cumings,?3 Pickwell,2¢
and St Albans C & DC25), While the concept of trusts, like fiduciary duty,
can be interpreted variously, the courts have chosen an interpretation
which privileges the management of property on behalf of contribu-
tors. Thts meaning has been reinforced by the (con)fusion of trusts
with fiduciary duty.26é While both trust and fiduciary duty are inti-
mately linked to a division between benefit and contro}, there are
significant differences in their usual applicati'on.27
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Trusts, particularly private ones, involve a distinction (at least
conceptually) between settlor and beneficiary.28 Indeed, trusts often
function as a triadic relationship of settlor-trustee-beneficiary. Within
the classical trust model, the settlor abdicates all rights in the prop-
erty settled except for those retained within the trust deed. In
contrast, fiduciary duty usually concerns a dyadic relationship in which
the settlor and beneficiary are fused and there is frequently no clear
corpus (trust property), In other words, the property interest at stake
in fiduciary relations can be nebulous or even non-existent. In addi-
tion, a fiduciary model is unlike most trusts in that the principal (or
contributor) often retains residual control over their interests, is able
to direct or advise the fiduciary and has the capacity to renegotiate the
relationship over time. What LGFD judgments have done, then, is to
merge the principal-centred character of fiduciary duty with the corpus
requirements of trust law. By combining fiduciary duty and trust law
in this way, the rights of those who fund council services through taxa-
tion are emphasised, while the redistributive aspects (at least formally)
of trusts, and the non or quasi-property basis of many fiduciary rela-
tionships are rejected?® or ignored.30

Yet, as I suggested above, this corporate model of fiduciary duty
is not the only paradigm possible. Other fiduciary frameworks are
being developed, forinstance, in the area of medicine and indigenous
people’s rights. Unlike the company director—shareholder model,

these frameworks are less dependent on the principal class’s propri-
etary interests,3! or on the fiduciary’s management of their assets.32
I have discussed the possibilities posed by this alternative approach
to fiduciary duty in more length elsewhere.33 I mention it here
simply to highlight the ideologies implicit within the paradigm used
by the courts. In other words, the approach they adopted towards
fiduciary duty was not inevitable, but the result of a particular
history and understanding of local government. In the sections that
follow, I explore this approach in more depth. My aim is to highlight
the political character of the courts’ interpretation of LGFD, partic-
ularly in relation to the identity, practices, and community of local

government.
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Taxpayers and their Interests

The courts’ conceptualisation of fiduciary duty requires local govern-
ment to act as a business. This is compounded by the courts’
understanding of the interests of the beneficial class. Taxpayers’ inter-
ests are equated with efficient, cost-effective services and business-like
practice. Despite other changes in the application of LGFD, the inter-
pretation of taxpayers’ interests has remained largely frozen this
century. Taxpayers are deemed in 1997 to want the same as those
paying in 1927. Clearly, thisignores substantial changes in taxpayers’
identity, in part the result of demographic shifts. The ratepayer can no
longer be assumed to be a male head of household. Responsibility for
paying local taxes is held by a far more diverse group of people,
reflecting the existence of single-adult households, same-sex couples,
cohabiting friends, as well as nuclear and extended families. It is also
the result of more direct changes in government policy. For instance,
since the early 1980s, more people have been brought into the net of
local taxation—the result of Conservative government attempts to
redistribute the impact of local tax increases. Alongside capping tax
levels to protect payers, central government argued that local finan-
cial accountability would improve if all households felt the
consequences of any rate rise.3* Poorer households would be less
inclined to vote for higher rates if they also became liable for the
increase. Consequently, Conservative central government reduced
rate rebates so more households were brought into the tax net, and
then went on to individualise taxes through a per capita charge
(replaced in the early 1990s by the council tax, a property tax with
residual elements of a per capita strategy).

These shifts in taxpaying demography are significant because they
question fundamentally the courts’ construction of taxpayers as a single
group with a unified set of interests unchanging over time. it therefore
suggests the courts are not interested in identifying the real wishes of
taxpayers but of using them to legiti'mate a particular set of neo-liberal
norms. The {ack of any real interest in taxpayers’ interests was made
particularly explicit in the little discussed case of Cumings v. Birkenhead
Corporation.33This concerned a challenge by parents to the allocation of
secondary schools for their children. Because their children had been
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to Roman Catholic primary schools, they were only offered admission
to Roman Catholic secondary schools by the local education author-
ity. However, parents’ claim that this was a breach of the fiduciary duty
owed to them was rejected by Justice Ungoed-Thomas. He stated,

The submission made before me was that, by limiting the expres-
sion of parents’ choice of schools, the defendant discriminated
unfairly as between different classes of ratepayers ... the plaintiffs’
submission appears to me to confuse the discriminatory application
of rates ... with discrimination, not in the application of rates ... but
in the course of acting as the local education authority ... as
between classes of parents and children ... 3¢

Discrimination between taxpayers is only relevant when it functions
as discriminatory application of the taxes. Taxpayers become their
taxes. This synecdochal role allows interests to be constituted homoge-
nously, despite the variety of people who pay taxes. Yet, in talking
about taxpayers-—in making them stand in for local taxes—the courts
do two things. First they marginalise those taxpayers who do not wish
their council to be run on commercial lines and who do not see the
private firm as the paradigmatic organisational form. Second, they
reinforce a narrow conception of LGFD’s scope. In this case, the court
is clearly concerned to restrict local government’s fiduciary duty to
questions of expenditure. Where discrimination does not involve
spending, local residents qua taxpayers or others do not have recourse
to the courts as beneficiaries of a fiduciary duty. This does not mean
other forms of redress do not exist. As my discussion in chapter seven
makes clear, the courts have other ways of rejecting policies that
contravene judicial notions of the legitimate boundaries of local
government activity. However, it underscores the first of the two fidu-
ciary images discussed above: only certain public actions are deemed
to fall within the scope of the duty, beyond these, providing the action
is lawful, local government can pursue other interests.

At the same time, the courts’ restriction of fiduciary duty to ques-
tions of expenditure can be seen as disembodying taxpayers-—reducing
them, as a class, to a column in a computerised ledger account.
However, the embodied taxpayer is brought back in two primary ways,
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first, in relation to their taxes—who taxation belongs to is central to
determining the kind of body local government is. Second, despite its
metonymic role, the courts make constant reference to taxpayers’
interests. In doing so, they constitute taxpayers and the wider commu-
nity according to an individualistic, property-oriented paradigm of
belonging.

Jaxation—whose propert y?

Within a traditional model of political or democratic government,

taxation bejongs to the government; they can use the revenue as they

wish, to pursue whatever political objectives are their priority.

However, the introduction of fiduciary duty undermines local govern-

ment’s full ownership of its taxes.3? It suggests instead that monies

paid constitute a form of property administered by councils on behalf
of their true owners: taxpayers. But why should taxation produce a

residual right when, for example, council service charges do not?
There is no requirement on local government to use revenue from

directly provided services in any particular way. Those who pay to use
municipal leisure facilities, for instance, cannot demand that the
money they pay be used to improve the service, unless some form of
statutory ring-fencing applies. Perhaps, charges are seen as belonging
to local government because they are paid in exchange for a service.

Customers receive benefit in consideration for the money expended,;

they therefore have no entitlement to anything further.3® In contrast,
local taxes are not paid as part of an exchange, except at the broadest
political level. While we may receive services paid for out of our taxes,
we cannot demand that we receive a particular benefit or, indeed, any
personal benefit at all. Not surprisingly, taxes tend to be identified
within neo-liberal discourse as an illegitimate ‘taking’.

Within LGFD cases, the courts have moved between two
approaches to the question of tax ownership. Early cases treated the
rate fund as held on a kind of trust. Ratepayers had a beneficial inter-
est but could not individually demand their share. Later cases moved
away from this approach, in some instances stating explicitly that the
money belonged to the authority3? (although there are other recent
cases where the courts still refer to contributors’ money*®). But does
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not the notion of LGFB inevr'tably imply that taxpayers retain an inter-
est in their taxes even if they do not legally 'own’ them? This may
depend on how the basis to LGFD is conceptualised. If local govern-

ment’s fiduciary duty is based on an undertaking to act on behalf of

contributors, taxpayers can be identified as retaining a residual prop-
erty interest in the taxes they pay (the residual property right
approach). If, however, fiduciary duty is based on taxpayers’ vulnera-
bility (power/vulnerability model), no residual ownership exists. The
power and vulnerability model locates the fiduciary duty in the very
fact that contributors have little or no control over the amount they
pay in property taxes other than as voters. It is because local govern-
ment is government that an obligation is placed upon it. In other words,
it is because councils have the governmental power and authority to
determine local tax levels—to extract money which ccases to belong
to its payer—that a duty to consider the impact on future taxpayers is
imposed.

Since the early 1920s, the courts have tended to oscillate between
the two approaches. While cases in the latter half of the twentieth
century treated the taxpayer as someone who should be protected
from excessive (future) charges, other contemporary decisions
suggested contributors retain some form of interest in funds already
paid.#! Yet, recognising this interest, however amorphous it may be,
undermines the notion of local rates as taxation since the latter
requires a complete cessation of ownership at the point of transfer.

Judicial interpretations of community

The second aspect of embodiment I wish to address concerns the way
in which taxpayers as a class are understood. Taxpayers do more than
simply legin’mate market norms; they are also used to construct a
particular image of the local community as individualistic and self-
interested and as abstract, conservative and male.

Taxpayers as a class are constructed in two ways. First, by what they
are not. While cases in the 1980s talked about the courts balancing
interests, the notion of balancing taxpayers’ interests against those of
transport-users or council staff suggests the two groups are separate
and not overlapping. The exclusionary character of the class of taxpay-
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ers was made particularly explicit in the 1991 case of ex p. Knowsley
3BC.#2There, Lord Justice Legatt suggested that, while disbanding the
council’s direct labour force might have immediate costs for commu-
nity-charge payers in terms of redundancy costs, in the long run they
could benefit. Evidently, taxpayers are not seen as members of the
council’s direct labour force, their family, neighbours or friends, nor
local tradespeople reliant on their business.

At the same time, the figure of the taxpayer is intended to symbol-
ise the generic and universal*? juxtaposed against particularistic
interests.!¢ Transport-users, council tenants and employees may be
owed a fiduciary duty but it is owed to them not as tenants or trans-
port-users, rather as part of a larger community comprised of
abstracted subjects. Yet as feminists and others have argued, this
abstract subject is never neutral. She, or rather he, is ascribed partic-
ular characteristics—usually those of the dominant constituency. The
taxpayer here is neither a socialist nor a feminist (Roberzs*s). Nor does
he want local government practising philanthropy,*6 although, as
Prescott*7 suggests, in outlawing subsidised transport for elderly
people, limiced benevolence may be acceptable—the taxpayer is
evidently a donor rather than recipient of charity.

The notion of the taxpayer as simultaneously an exclusive and
universal class feeds in to the courts’ depiction of community. With a
few exceptions (for example, Atkin L}, Roberts, ex p. Scurr,*8 St. Albans
C & DC*9), most of the cases discussed in this chapter implicitly equate
community with the taxpaying class. While many of the judgments
refer to other classes: tenants, employees, transport-users and the
elderly, taxpayers (as beneficiaries) remain paradigmatic. Their central
positioning plays a normative role in challenging the specific commu-
nitarianism of electoral democracy, with its privileging of rights over
obligations.0 Because electoral democracy centres the voter, its image
of community marginalises those who contribute financially but lack
political franchise. Redefining community around the taxpayer
reasserts that rights are contingent on obligations—freeriders do not
belong4-while commercial taxpayers, excluded from a modern
suff rage-based image of community, become model members.S!

A's well as linking political accountability to financial contribution
rather than electoral franchise, the taxpayer paradigm also depicts
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community itself along neo-liberal lines. In other words, communities
are deemed to consist of self-interested individuals, lacking a collec-
tive conscience. Ex p. Knowsley MBC,52 mentioned above, provides a
good example of this. Here members of the community are deemed
to benefit from the disbandment of the direct labour organisation
because costs may be lowered. The social and economic cost of higher
unemployment or of a decline in wages for local workers is ignored.
The depiction of community by the courts is a minimalist portrayal.
It reduces cultural values, norms and local concerns to the efficient use
of taxes. It is also a despatialised conception (cf chapter three).
Community interests are not only constituted ahistorically but as
entirely unaffected by location. The fact that it is Jocal workers who
may lose their jobs or have their living standards brought down is
treated as irrelevant.

This despatialising of local government is important. At a political
level, a major justification for local democracy is geographical varia-
tion; local communities have different interestsand local people know
best what they are.$3 While parliamentary rhetoric in the previous
chapter emphasised the importance of flexibility to allow for local
variation in religious education, here no such allowance is made.
Councils may be accountable to local taxpayers but these taxpayers
have no spatial specificity or variation. At the same time, the courts’
erasure of geography should not be overstated. In other cases, local
conditions are considered. For instance, in chapter seven, I explore
how the long history of hunting in the Quantocks played some role in
the courts' judgment that hunting should be allowed to continue. Even
in the cases discussed here, local conditions, such as industrial action
or the election of a radical authority, enter judicial decisions. However,
geographical specificity tends to occur at the level of context. The
courts recognise, for instance, that local conditions will affect how
councils balance different interests (for example, Luby v. Newcastle-
Under-Lyme).5* However, at the level of reading taxpayers’ interests, or
the character of the local community, geographical variation is almost
completely ignored.
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While interpretations of taxpayers’ interests have not changed since
the early twentieth century, the weight and usage of fiduciary duty has
undergone shifts.35 Broadly, we can identify three phases (there are
also many judgments which cut across this trajectory). The first
period, until the middle of the twentieth century, placed considerable
weight on local government’s fiduciary duty, holding councils to be
analogous to trustees. For instance, Lord Greene MR, in Re Decision of
Hurle Hobbs, declared that taxpayers’ interests are the ‘real governing
matter determining [local government’s| action’.5¢ This approach
changed slowly, reaching its apotheosis in the 1980s when the courts
declared that the interests of taxpayers must be balanced against other
(non-fiduciary) interests.57 In addition, the courts declared that they
would not second-guess decisions,*® providing a council could show it
had considered the implications for local taxpayers and that the deci-
sion was neither unlawful nor blatantly unreasonable.

From the early 1990s, cases underwent a third, more radical shift
in focus and approach. This change reflected the growth of compulsory
competitive tendering and internal markets, as well as the decline in
councils’ financial, political and statutory capacity to subsidise public
provision or augment salaries. Consequently, for the most part, these
latter cases did not concern ‘philanthropic’ policies such as low rents
and subsidised fares but licenses, leases and contracts. As a resuit,
rather than judicial review focusing on whether the council had
breached its fiduciary duty, LGFD was used by councils to strengthen
their case against private contractors. Councils argued in court that
their contractual and tendering decisions were in linc with their fidu-
ciary duty to get the best financial return, or to achieve the lowest

costs for their taxpayers (for example, Newcastle-upon-Tyne, ex p.
Dixon).59

Breachgs: gifts, subsidies and discrimination

As a result of the particular way LGFD was applied in the mid-1990s,
ittendcd not to form the target for legal challenge. Councils defended
their contracts on, amongst other grounds, the fiduciary duty they




90 Governing Out of Order

owed, while opponents were left arguing that fiduciary duty should be
given little weight when it came into tension with statute (for exam-
ple, Portsmouth City Council, ex p. Bonaco Builders).$0 Most judicial
discussion of LGFD breaches is therefore pre-1990. In the main,
LGFD breaches tended to involve one of three things: ‘excessive’ tax
increases, gifts to a particular class or discriminatory treatment. More
fundamentally, the cases seemed to involve local government power
being deployed to undercut or distort commercial market relations.
For instance, Roberts v. Hopwood®' concerned Poplar council’s decision
to pay above market wages, including and equal wages for men and
women. In response, the House of Lords defined such payments as a
gift. Thus, because they were not wages within the legal meaning of
the term, they could not come within the council’s wide statutory
discretion. Similarly, Atkin L] in the Court of Appeal stated, ‘[Local
government] must determine the amount of wages as wages in an
industrial system ... They are not to use the servant or his wages as a
means of subverting existing institutions’ .62

By itself, increased taxation has proven the least eftective basis for
a fiduciary challenge.? Itdoes, however, provide the residual basis for
other breaches, since the problem of ‘profligacy’, discrimination and
‘gifts’ is that they occur at the taxpayers’ expense. Gifts or subsidies
have come under particular attack for being particularistic—benefit-
ing one group, such as transport users or council staff, over and above
the general taxpayer class as described above. They have also been
attacked as discriminatory—benefiting a class within a class. In Prescort
v. Birmingham Corporation, Lord Justice Jenkins declared,

In the absence of clear statutory authority for such a proceeding ...
we wouldfor our part regard {free travel for pensioners] as illegal
on the ground that ... it would amount simply to the making of a
gift or present ... to a particular section of the community.6*

Other cases of discrimination relate to the way the financial burden is
distributed between classes of taxpayers, as a result of subsidisati'on6

or negligence 66
ghg

Yet not all discrimination falls within the scope of fiduciary duty. This
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is important for it highlights the stress placed by the courts on
breaches involving financial resources rather than other forms of
power. For instance, in the case of Cumings discussed above, Justice
Ungoed-Thomas stated that although there was discrimination
between classes of parents and children in the exercise of ‘statutory
duties and powers’, this was independent of the application of the
rates, and therefore not a matter of fiduciary duty.67 Second, the
notion of acceptable discrimination highlights the way in which judg-
ments in this area are permeated by politics. For instance, in the case
of In re Decision of Walker,$8 a special payment to male employees with
children was deemed acceptable, partly because of the economic
rather than ‘philanthropic’ reason for its introduction (distinguishing
it from the earlier case of Roberts v. Hopwood),% but also because the
council were not setting a lead as employers but rather following exist-

ing commercial practice.

[A} local authority not only may, but ought to, have regard to the
practices of private employers. ... [IJt may generally be assumed
that a private employer is guided by commercial rather than phil-
anthropic motives ... [T]he Birmingham Corporation, far from
setting themselves up as model employers, are following the exam-
ple of many of the joint stock banks and insurance companies. If
local authorities were to be debarred from following a course which
has commended itself to such profit-making employers, it is possi-
ble that they might be seriously hampered in their efforts to obtain
the best services available and that the efticiency of local govern-
ment would suffer accordingly.79

Other forms of acceptable discriminatory expenditure can be found in
the eariy case of Roberts v. Hopwood. There, the court required local
government to differentiate between men’s and women'’s wages on the
grounds that the labour market was currently structured so that
women'’s labour could be purchased more cheaply than men’s. While
this partfcular form of discrimination would no longer be required or
even permitted, there is still a basic principle that the courts will
review discriminatory expenditure according to standards of reason-
ableness. This does not mean they will strike down any expenditure
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with which they disagree.”! However, notions of what constitutes
excessive unreasonableness are clearly highly political. 72

A method of governing—business style

The concept of the gift and reasonable discrimination demonstrate two
ways in which LGFD is permeated by political values. However, the
promotion of particular norms does not depend on a fiduciary trans-
gression. This point is often neglected by writers in the area who see
the relevance of LGFD as entitely contingent on whether cases arise
from its breach. In this chapter, I am equally interested in the princi-
ple’s pervasive and naturalised status within legal argument and
decisions even where it has no practical impact. Cases from the 1920s
to the 1990s assert that local government's duty is to provide services
on business lines. Repeatedly, the judgments deify business practice,
juxtaposing it against some undefined bureaucratic ‘other’.?? This
approach assumes a particular paradigm of business in which compa-
nies operate with absolute efficiency, according to short-term notions
of profit. It also assumes that councils can operate as if they were
private firms, and that this is an appropriate style for local govern-
ment.7# As [ discuss further in chapters seven and eight, a business or
managerial style is perceived as apolitical, in contrast to ‘philan-
thropic’ or socialist municipal practices. This value judgment is clearly
apparent In re Decision of Walker’> where the court referred to the arbi-
trary fixing of wages in Roberts v. Hopwood.”6These wages were defined
as arbitrary because they were fixed ‘without consideration of any of
those matters which an emplo yer, acting reasonably, would normally take
into account’.77The fact they were decided on the basis of progressive
political beliefs did not make them any less arbitrary from this
perspective, for ideology constitutes the antithesis of rational,
economic principles applied in ‘proper’ management.?8

Yet, do the courts really expect local government to behave like a
private company? My focus in this chapter is on judicial dicta that
inscribe local government according to a commercial business para-
digm (this does not deny the substantial dicta that exist emphasising
the political nature of local government).”> However, even those judi-
cial forces who privilege a business paradigm may be equivocal about
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fully applying commercial norms to local government 80 Neo-liberal-
ism may advocate the marketisation of local government through
recharging systems, contracts and privatisation,8! but local govern-
ment as an unconstrained market actor is scarcely desirable. Local
councils have the capacity to dominate markets as a result of their
potential economic power, and ability to undercut through lack of a
profit motive. In addition, political agendas lead councils to act
commercially and non-commercially in anti-market ways.
Consequently, although LGFD has been used principaily to promote
local government as a market actor, the courts have applied other prin-
ciples, at the same time, to restrain local government's commercial
activities.82 One example is the judicial restriction on local govern-
ment (speculative) activity in the financial markets (Hazel!),®3 a second
is the constraint placed on local government using its licensing powers
as an income-producing asset without clear statutory authority
(Manchester City Council, ex p. Ling)8+. In both cases, the councils argued
their actions were in pursuit of their fiduciary duty to ratepayers; in
both cases these arguments were dismissed by the courts.

This use of fiduciary arguments by local councils in the 1990s high-
lights the way in which fiduciary duty is not simply a way of the courts
saying ‘no’ to local government as appears the case from previous judg-
ments. The marketisation of local government, however modified,
does not simply confront councils but works through them. Yet, it
would be wrong to assume that this means fiduciary duty is a facilita-
tive technique. Rather, the shift here is one from direct governing to
governing at a distance. The notion of governing at a distance ident:-
fies a process whereby government acts to structure the field of
decisions rather than directly imposing rules or mandates.8% In partic-
ular, it depends on actors governing themselves, internalising state
norms, expertise and discourse in order to reach the ‘right’ decisions.

Despite the courts’ reliance on district auditors, councils and
taxpayers to initiate cases, the traditional judicial application of fidu-
ciary principles to strike down council decisions can be seen as a form
of goveming directly. Governing at a distance, however, was also
evident in local government’s internalisation of fiduciary duty.
Councils, in this sense, policed themselves. This was particularly

apparent in the mid-1980s, when, as a result of high profile fiduciary
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decisions, councils ensured they went through the motions of giving
adequate attention to financial and fiduciary implications.é But from
the early and mid-1990s a more complex mode of governing at a
distance became apparent. Councils were not simply formalistically
considering their duty to taxpayers but using this duty to defend policy
decisions which promoted economic efficiency, income maximisation
and value for money.87 Self-hailing as a fiduciary was no longer a
rhetorical technique to obscure or gloss over controversial, redistrib-
utive initiatives but an interpellation that matched many councils’
deeper sense of purpose.

Conclusion

As a taken-for-granted principle of administrative law, LGFD
depicted, and helped to constitute, local government and its commu-
nity according to a particular political logic. In exploring how thi's
occurred, | have focused on several aspects: the application of fiduciary
duty; conceptions of local tax ownership; taxpayers’ interests; and the
actual paradigm of fiduciary duty itself which identified the duty as
being owed to the contributors rather than to the beneficiaries of local
taxation.

Yet the impact of LGFD on local authorities has not been straight-
forward. On the one hand, fiduciary duty restrained council activity;
on the other, authorities in the 1990s used it to defend their market
practices. Similarly, fiduciary duty was used both to constitute local
government as a market actor, while, simultaneously, beinglimited by
the perception that local government, despite its duty to taxpayers,
should not have the commercial freedom of other private actors (see
also chapter seven). This was partly to protect private, commercial
actors, and partly to subordinate local government within a hierar-
chical state framework. Thus, while councils were constructed as the
servants of their taxpayers, they were also constructed as the subor-
dinates of central government.

My analysis of LGFD therefore raises the question: what kind of
body is local government? Judicial ambivalence over local govern-
ment’s governmental status functioned in various ways. First, the
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property relationship between local taxpayers and their taxes was used
to undermine local government'’s authority. Within the ‘residual prop-
erty’ approach, taxes were seen as not fully belonging to local
government; as a consequence, councils’ ability to use taxes to
promote their political agenda was constrained. Moreover, the very
ability of local government to tunction as a political body was called
into question by denying them the right to ‘tax’.38

The political identity and capacity of local government was also

constrained through the use—implicit or otherwise—of a share-
holder-- company director paradigm. While some of the decisions
discussed proclaimed local government’s relaty've political autonomy,
the notion of local government acting in pursuit of shareholder inter-
ests withdraws political discretion. Clearly, this model is not apolitical;
as ] explorein chapter seven, such managerial models of local govern-
ment are highly politicised. However, their ability to appear apolitical
is important. [t is for this reason that I have stressed the ideological
character of the beneficial class, and of the way in which their inter-
ests were judicially represented. To suggest local government owes a
fiduciary duty to its contributors offers a seemingly positivist model
of local government—it is simply doing what it must do. However,
once we start to problematise the way in which taxpayers and their
interests are constructed, and to ask why the duty is owed to taxpay-
ers rather than other classes, the political implications of the
framework being adopted become far more apparent.

LGFD in the twentieth century has become something of a judicial
mantra—repeated of ten, but subject to little sustained consideration.
Given that it has not been applied to other state institutions in rela-
tion to their ‘contributors’, should it continue to bind local
government? Does it make sense for councils to owe a ‘special’ duty
to their taxpayers or for taxpayers to be doctrinally exploited to legit-
imate neo-liberal and conservatr've values?There are two choices here;
either LGFD should be declared dead or else revised so that the bene-
ficial class or classes to whom a special duty of consideration is owed

comprise those facing social, economic or physical disadvantage.




5 Declining Shakespeare

Governing School—Sex and Space

The previous chapter discussed how British courts constituted local
government as excessive for making anti-market policy decisions,
deemed outside its remit. Yet, implicit in my discussion was the issue
of the courts’ own excessive behaviour. How far should they go in
structuring the actions of local government? The question of bound-
aries on legal authority highlights the diff erence between the conflicts
in chapters four and five. When the courts declared that local govern-
ment had gone outside its boundaries, local government, in the main,

complied. However, in the conflict explored here, the subordinate
body—a school—resisted their depiction as'out of order’ . Indeed, the
school and its supporters went further to argue that it was the coun-
cil that was behaving inappropriately, going far beyond its authority in

a context of devolved powers. Both sides thus wielded ‘excess’ as a

rhetorical tool: the school, according to its local education authority

(LEA), was attempting to do something no state body should—chal-

lenge heterosexuality; while the local education authority, school
governors and supporters declared, had exceeded the formal review
powers allocated to it.

This is the story of Hackney Council versus Jane Brown, head-
teacher of Kingsmead School, whose rejection of ballet tickets for her
primary school pupils in the autumn of 1993 made national headlines
for days in succession. It became the biggest story of municipal lunacy
since ‘Baa Baa Green Sheep’, and the banning of Enid Blyton from local
libraries. For headteacher fane Brown’s refusal was not any refusal, nor
was the ballet any ballet. This is a story of Romeo and fuliet rejected on
the grounds of exclusive heterosexual love.

At one level, the rejection of ballet tickets by a London headteacher
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is a parochial tale in which a head’s ‘error of judgment’ led to public
castigation by her local authority and the subsequent mobilisation of
support by governors, parents and others. However, the conflict can
also be read within a wider educational context, as an example of what
can happen when a school steps out of line. British educational history,
as elsewhere, is replete with examples of local radicalism. London’s
William Tyndale School became a cause célébre in the 1970s when teach-
ers decided to educate pupils in ways that thwarted the role of
schooling in the reproductr’on of capitalist relations.! Schools have also
proven a focal point for radical work on gender and race.Yet, it is not
always schools that take the radical stand in relations with their local
authority. While William Tyndale previded an example of an LEA
combating and censuring school-based radicalism, in other instances,
the LEA has taken the initrative in attempting to develop and imple-
ment new ideas, often in the face of local opposition. For instance, as
I discussed in chapter three, challenges to traditional Christian educa-
tion largely came from progressive LEAs developing multifaith
teaching.

This chapter, however, deals with an LEA, Hackney Borough
Council, engaged in less progressive action. My analysis of how
Hackney (a London authority with a reputation for disorder and
‘loony leftism’) attempted to enforce its will upon a disobedient
school needs to be situated within the changes brought about by the
Education Reform Act 1988 (see also chapter three). A taken-for-
granted truth of the educational changes that occurred during the
1980s is that they shifted relations of control and belonging. The
Education Reform Act (ERA) 1988, in particular, was supposed to
have taken schools away from local education authorities, and, accord-
ing to government rhetoric, handed them over to local communities
(parents and business people) by extending governing body power.2
However, the transfer was not as straightforward as that narrative
might suggest.? In the case of Kingsmead school and Hackney Council,
the local authority attempted to continue governing despite its loss of
formal p‘ower,
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An Act of ldeological Idiocy

Kingsmead Primary School is located in an economically deprived,
geographically isolated, district of Hackney’s East London. Until 1990,
the school was governed by the Inner London Education Authority;
post-abolition, Hackney council took control. The late 1980s and early
1990s was a turbulent period for the school with high turnover of
teachers, and a poor official inspection. In 1992, Jane Brown was
formally appointed to the headship of the school.* In June 1993, a visit
by the inspectorate removed Kingsmead from the ‘at risk’ list, identi-
fying good leadership and staff morale and a ‘warm, caring
environment’ .5 Then, in the autumn of 1993, Jane Brown received a
calt from Ingrid Haitink, on behalf of the Paul Hamlyn Westminster
Week, inquiring whether Kingsmead would be interested in subsidisecl
tickets to a ballet of Romeo and juliet. Her attention on other matters,
Jane Brown said no. The woman persisted. Brown considered a series
of reasons why the ballet was unsuitable, including its place within an
equal opportunities curriculum. She ended with the comment, ‘I could
even say its heterosexist'.6

Shortly afterwards, Haitink wrote to Hackney council describing
general take-up of tickets.? The letter indicated disappointment that
Kingsmead had refused to participate on grounds of the ballet’s
heterosexual content.? Several months after the letter had been filed
by the council, it appeared in the London daily newspaper, the Evening
Standard. Immediately, Hackney council geared into action. A press
statement was issued asserting ‘anger and disbelief’.? Pat Corrigan,
Chair of Education, described Brown’s objection as ‘an act of ideolog-
ical idiocy and cultural philistinism’.!9 As the media descended on
Kingsmead School, the LEA quickly proffered a written apology in
Jane Brown’s name;!! it referred to her dismay at distressing parents,
pupils and staff by the ‘unwelcome media attention’.!2

Because of the nature of her comment about the play (sic], it dlidn't
take long for the tabloids to think she might be a lesbian, They
looked up the electoral register, found she was sharing with a
woman, then sieged the house.!3 (Trade union representative, inter-
view)
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Within a couple of days of the story's initial covcrage, press insinuations
began to circulate about Brown’s relationship to the Chair of Governors
at the time of her appointment; quickly the LEA shifted ground to
query the process of her appointment.!* Gus John, then Director of
Education, declared: ‘T have had to expand the scope of my enquy
substantially following fresh atlegations in the media that there may
have been a conflict of interests in the appointment...’!> Brown was
called to account for her relationship, an interrogation which extended
to whether she had been coached for her job interview by a member
of the appointments committee.!¢ John declared if a prima facie case
of misconduct was identified, he would recommend suspension.!?

This direction followed,!® but was rejected at a meeting of
Kingsmead’s governing body.!® Governors’ dismissal of the LEA
recommendation received applause later that evening from a large
meeting of parents. Initially critical of Brown’s decision, parents
turncd their anger on the Director of Education for his lack of
support.2®

At the time we thought Jane Brown was in the wrong ... we
believed we should have been notified and given the choice ... At
the end you'd have to pay for the tickets, Jane would have had to
take £200 out of the school fund for a coach ... (Parent, interview)

As the attack escalated, a campaign to defend Jane Brown and
Kingsmead School developed, and the Kingsmead Support Group was
established. Backing came not only from local parents but also from
Hackney Teachers Association, Hackney Lesbian and Gay Workers
Group, and other feminists and lesbians.?! One woman described
getting involved after she ‘saw on tele a Hackney dyke being attacked,
forced “out™. (Supporter, interview) Another gave her account of
community mobilising.

There must have been a hundred lesbians at Featherstone Street [a
community building] in the first week of it breaking ... There were
groups all over the country as well; and she'd got in the first four
months, she got something like nine hundred letters and some of
them were from Canada and Australia ... and she did get some
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horrific hate mail in all of that as well ... And I felt it was a bit like
Greenham, you know, a terribly, terribly small version of that obvi-
ously, but it had that permission to just get on and respond from
your perspective within your community. (Supporter, interview)

Furious at the governors' refusal to support his recommended suspen-
sion, Gus John declared he would appeal directly to the Secretary of
State.?2 John Patten, the Minister, had already condemned the ticket
refusal as ‘political correctmess’.23 However, given his promotion of
devolved powers, intervening in support of an Inner London, Labour
LEA, against a school headteacher with parental support, was more
political ‘hot potato’ than he wished to carry. In exercising responsi-
bility, parents had the right to choose badly—indeed, how else would
they learn?Thus, despite press criticism, Patten declined to intervene
on the grounds that the governing body had not displayed the requi-
site lack of reasonable behaviour.2*

Hackney council continued its attack. The Director of Education
sent a letter to all the borough’s staff, condemning the ‘spurious and
fundamentalist dogmatism’ which led Jane Brown to reject the tick-
ets.25Yet, as the council’s attack escalated, Kingsmead governors also
grew more assertive. Having met to reconsider the recommendation
to suspend Brown, and form a disciplinary panel,2¢ governors once
more refused to suspend or hand authority over to thc LEA. However,
after further LEA pressure, governors decided to take the matter into
their own hands and establish an inquiry. Progress was delayed by the
council challenging the panel’s membership and terms of reference.
Outing one of the inquirers, Hackney suggested shehad shown bias in
favour of Brown by sending aletter criticising the LEA to Gus John at
the start of the episode. They demanded her removal on the grounds
that the inquiry would otherwise lack legitimacy. The governors
refused. The inquiry report was formally completed on 8 June 1995;
it found, for lack of evidence, no case against Jane Brown 2’
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GoverningTechniques

The council wanted to distance themselves from the school, and
have the power to change it. LMS28 [Local Management of Schools]
meant they couldn’t do both. (Trade union representative, inter-
view)

Hackney's attempt to reassert control over Kingsmead school func-
tioned through the construction of proprietary relations of belonging
and of non—belongx'ng. In order to explore the complex character of the
council’s strategy, [ draw on the three forms of governing as set out in
chapter one: governing directly, mid-way and at a distance. Governing
directly refers to a personalised, direct relationship of rule in which
the parties to the relationship are clearly visible. The demands of
governance are equally visible since they are externalised as commands
or prohibitr'ons rather than being internalised by the governed subject.
In mid-way governing, the governing body attempts to structure the
actions of its governed subject; however, the governed subject sees the
rules being established as ploys or tactics rather than internalising
them as conduct. Mid-way governing tends to operate within situa-
tions of conflict. In contrast to direct governing, it often reflects a
breakdown in a formal, hierarchical relationship. The governing body,
unable to deploy effectively mandates, instructions and prohibitions,
is forced to use more indirect, strategic techniques that will generate
the outcomes it requires without being able to demand them specifi-
cally. Finally, governing at a distance guides the actions of subjects
through the production of expertise and normative inculcation so that
they govern themselves. 29 It also includes governing by establishing the
rules of conduct. Subjects internalise these rules in the sense that they
‘know’ their powers, duties, functions, responsibilities, and what is
appropriate or inappropriate behaviour. A key quality of governing at
a distance, as  am using it, is that it appears impersonal and anony-
mous. The rules established are both general in character and do not
appear‘to originate anywhere in particular.

Given devolved legal powers, several questions arise: did Hackney

move from direct to indirect forms of governing? If it could no longer




102  Governing Out of Order

govern directly, was it able to govern at a distance? Or was it stuck
with the difficulties and inadequacies of mid-way governing?The ques-
tion of Hackney's methods of governing is linked to the issue of
belonging. Was governing deployed as a means of maintaining or creat-
ing a particular relationship of belonging or non-belonging between
the LEA and school? Or were belonging and non-belonging themselves
deployed as strategies of governing? My argument is that both
occurred. Belonging and non-belonging functioned both as strategies
and as wider political projects. This dual role is important to under-
standing the complexity of the relationship between strategy and
objectives, and to understanding how, for instance, non-belonging as a
strategy could be used to achieve as an objective a particular relation-
ship of belonging.

Alien, wilful, subjugated space

The spatialisation of the conflict between Kingsmead and Hackney
council is a central focus of this chapter. From the perspective of
Hackney, it involved a complex manoeuvre in which Kingsmead was
simultaneously constructed as alien, wilful and subordinate space. The
initral depiction of Kingsmead as alien space allowed the council to
distance itself from Brown’s actions.3® Articulating a mainstream
Labour agenda, members of Hackney council were determined to
divorce themselves from any trace of their previous loony left’ image:
the devolvement of powers as a result of the Education Reform Act
1988 meant school decisions were the responsibility of schools not of
the LEA.Yet the desire to appear respectable and responsible not only
meant publicly separating themselves from the school’saction but also
demonstrating their ability to ‘deal’ with it. Thus, at the same time as
saying‘This has nothing to do with us’, Hackney reasserted its author-
ity. As a result, the image of Kingsmead as alien space was overlaid by
other representations linked to the process of redomestication or
‘reigning in’. First, the school was constituted as transparent; Hackney
could therefore act directly against the head within a hierarchical,
managerial relationship.}! Second, Brown and Kingsmead were joined
together as wilful and brazen, clearly in need of disciplining. These

contradictory processes of alienation and domestication wound
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through the discursive, disciplinary and legal techniques deployed by
Hackney council.

Missed cultural opportunity

Rejecting Romeo and julier tickets on grounds of sexual orientation
raises profound questions for progressive education. The conflict that
ensued between the council and school was partly a product of their
very different approaches to cultural equality. Brown’s approach, in
line with feminist and much anti-racist politics, involved focusing on
how readers, in this case children, would interpret the text (through
seeing the ballet). If their interpretation seemed likely to reinforce
modern conceptions of inequality, viewing (or reading) would be a
regressive rather than progressive educational decision.

The council, however, took a more assimilationist approach. ‘Equal
Opportunity is about working class estate dwellers ... in the neigh-
bourhood around Kingsmead School having the opportunity to go to
a renowned centre of cultural production where middle class and rich
people go...’3? For Hackney, the important issue was working class
access to ‘high brow’ culture. In contrast to Brown, whose concern
was the harm a problematic text could engender, the council stressed
the benefits to working-class and minority ethnic children from being
introduced to classical, English texts. ‘Councilior Pat Corrigan, Chair
of Education, said: “We want every Hackney child to have access to all
the great works of art and literature. We positively encourage theatre,
ballet and opera companies to come into our schools and work with
our pupils....” Council Leader John McCafferty, who is himself an
English teacher was quick to back the views expressed ... “I am
currently teaching this great play to my 13 year old pupils. It is one of
Shakespeare’s best-known and best-loved plays.”'33

Hackney's approach resonates with the celebration of elite English
culture discussed in chapter three. There | explored how MPs and
peers atross the political spectrum asserted the importance and value
of children learning and appreciating England’s Christian, literary
heritage. For Hackney's Director of Education, Gus John, British ‘high’
culture formed an integral aspect of challenging racism. {Gus John]
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wrote a lot about the denial of culture for Black children, not only
their own culture, but the culture in which they were expected to
survive and succeed...’ (Governor, interview)3* At the same time, it is
hard not to see this move by the council as, at least partly, a strategic
ploy—supporting Shakespeare on the basis that to do otherwise would
make Hackney appear to the wider public as still immersed in ‘ultra
left’ politics. Shakespeare thus came to stand for respectable and
responsible governance.

Ridiculing sexual space

Kingsmead was also identified as ‘failing’ space as a result of its inap-
propriate sexualisation. Despite the formal inclusion of sexuality
within Hackney's equal opportunities policy, schools were not consid-
ered by the LEA to be appropriate arenas for equality of sexual
orientation.35 Schools should not actively challenge heterosexual bias
nor promote homosexuality as an equally valid life choice; to do other-
wise would transgress powerful social norms. Gus John declared: the
idea a school is against heterosexism is explosive in the current
context.36

Brown's reference to heterosexism, in conjunction with her own
‘outed’ sexuality, enabled Hackney to represent Kingsmead as space
that had breached the sexual consensusand could no longer be trusted.
Kingsmead was pursing its own agenda, at odds with the interests of
local children and parents. Deploying a narrative of authenticcommu-
nity in which Kingsmead belonged to working-class residents on the
local estate, Hackney portrayed the school ashaving been colonised by
middle-class lesbians, who brought with them inappropriate practices
and values. Gus John stressed the privileged, proprietary status of
heterosexual parents when he declared, at a Kingsmead parents meet-
ing on 25 January 1994, if it were not for heterosexual relationships,
there would be no Kingsmead School.37

John’s strategy of ridiculing Brown’s decision, while emphasising
parents’ ownership of Kingsmead, was intended to function as a form
of governing at a distance, mobilising parental disgust so that they
would demand Brown’s suspension.3® This strategy failed. As a mech-
anism, however, for engineering more direct forms of governance,
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ridicule was not entirely ineffective. For although ridicule asserted
Kingsmead's distance from the authority, at the same time, the right to
ridicule affirmed the existence of, first, a relationship, and second, one
that was asymmetrical. Indeed, ridicule largely targets ‘uppity’ behav-
jour—in this instance, an insti'tutional body getting above itself. In
doing so, it asserts the contingent character of institutional indepen-
dence on obedience to received norms. In other words, non-belonging
is not absolute but depends on good behaviour. Once the internalisa-
tion of governance norms breaks down, a school will be reigned in.
Yet, the capacity to ‘reign in’ constitutes the body as never fully inde-
pendent. Thus, the mocking portrayal of space as alien reconstitutes it
as wilful, that is, space that has exceeded its authority and discretion.
Thiss very reconstitution functions as a form of domestication in which
the school is produced as belonging to the authority.

Disciplinary strategies’®

Hackney’s focus on the oppressive aspects of Jane Brown’s ticket
refusal—her denial of equal access and of freedom—was intended to
facilitate indirect governing and spatial distancing. Parents, to whom
the school was now accountable, needed to take measures to ensure
their children received the cultural resources they needed (rather than
the ones politically correct professionals believed they should have).
However, Hackney’s use of disciplinary measures took a different turn.
Here Brown and Kingsmead came to represent subordinate excess—
a surplus of freedom—against which the LEA needed to reassert
boundaries.4? In other words, Kingsmead, through its head, had trans-
gressed the prohibition on homosexuality’s public status.

Hackney’s disciplinary response took two forms: an investi'gation—
in which accusations could be aired on the basis that the sifting of
narratives would uncover the truth; and the subsequent recommended
suspension. These actions, under the direction of Gus John, confirmed
Hackney’s continuing ability to govern directly. Initiating an inquiry,
with it§ subsequent demand for suspension, constituted the council as
‘in control’. This was made particularly evident by John’s early behav-
iour when he called Brown to account for her actions, both in relation
to her telephone conversation with Haitink and vis a vis her earlier
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headship appointment.¢! Any notion of headship professionalism and
autonomy was thoroughly dismantled by this ‘right’ of a manager to
demand recall of a telephone conversation held months previously, to
scrutinise the offered ‘confession’ against another version, and then to
declare gross misconduct on the grounds that they failed to tally.

At the same time, Hackney's action made visible the limits of its
capacity to govern directly by provoking Kingsmead’s governing body
to assert its own legal powers. ‘How Gus John refers to us constantly
is that we are out of control ... We were out of control of the local
authority, but we should have been, we were LMS, we didn’t have to
be controlled by the local authority’. (Governor, interview) Another
governor stated,

Gus John went on his own into the enquiry, and at the end of that
he decided that Jane should be suspended, and we were like, ‘Well,
you've gone about three steps before us, because for one you
shouldn’t have been doing that investigating; and two, you can
advise suspension but you can’t make us follow it ... They wanted
the power, they wanted the authority because they feel they are the
authority. I don't think they knew the full extent of LMS themselves
... because the things they were asking to do, it was quite clear they
had no power. (Governor, interview)

Despite its lack of formal legal power, and despite the fact its actions
met with resistance, Hackney continued to place pressure on
Kingsmead. Initrally, a key objective was to compel the governors to
withdraw their authority, so the council could suspend Brown and
direct the investigation.#2To engineer this, Hackney exploited techni-
cal legal provisions alongside a constant flow of information and
‘advice’. This latter portrayed Kingsmead governors as ‘out of their
depth’. Given their lack of experience and expertise, the scnsible
choice would be to defer to Hackney’s superior knowledge. This form
of mid-way governance did not abate when governors initiated their
own inquiry but continued throughout its term. Several interviewees
described the intimidatory techniques used by the council, where
educational background, senior management status, and masculinity
were deployed to undermine investigating governors. ‘It was only
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when we attended with a very senior barrister ... that [Gus John]
changed his body language, his approach changed within seconds of
this man walking into the room’. (Governor, interview)

The LEA’s attempt to intimidate Kingsmead governors by portray-
ing them as inexperienced entwined with other techniques of mid-way
governance to produce a series of tactical manoeuvres. Interviewees
described harassment, deflection, challenges to the terms of reference,
and disputing of investigators’ credibility.+3 ‘He kept extending the
terms of reference. He wanted to sidetrack and overwhelm us.’
(Governor, interview)

The LEA was trying to get us to investigate more of Jane Brown—
they already had things to do with Jane Brown because of the
appointment of a teacher. The LEA tried to introduce this at a later
date—we rcfused to deal with it because the school was dealing
with it ... We had real difficulty accessing the LEA; they said they
didn’t agree with the remit, wanted the questions before the inter-
views ... didn’t see why we shouid have counsel and a solicitor...
The LEA was trying to manipulate the investigation panel. First they
complained about [one member| then [the other]. (Governor, inter-
view)

Hackney's tactical engagements failed to generate compliance.

They were telling us to jump, and we weren’t asking how high. We
were actually saying well, we don’t want to jump. ... They started
seeing us as defiant, like, you know, a child. “You know, I'm the big
boss, or I'm the parent and I tell you what to do and you do it. You
don’t question me. You don’t argue with me. You just do it
(Governor, interview)

Governors refused to concede that they were out of their depth, and
resisted the council’s attempts to control the disciplinary process.
Consequently, each municipal tactic became an incitement for war as
governors opposed the council’s terms of reference, their choice of
venues, and their determination of who would be present. Yet, while
governors resisted LEA incursions, mid-way governance proved
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successful in one major respect. Although the LEA was unable to
determine the investigative outcome or carry out disciplinary proce-
dures directly, it did successfully compel the governing body to act,
broadly identifying the issues to which the governors were forced to
respond. As one governor described,

The tickets we knew we had to address, that felt very straightfor-
ward. ... But once she wasaccused of being improperly appointed,
you know that was very serious, a very serious thing ... For a whole
range of reasons we had to and wanted to investigate that, and if it
was found to be true we wanted to act on it, we had no doubts
about that, absolutely no doubts ... However good a person is ...
there’s no way I want to b eidentified as having an all-girls’ network
... you know, jobs for the girls ... (Governor, interview)

Arguably, this influence was less a product of mid-way governance than
of governing‘at adistance’. In other words, governors complied in hold-
ing an inquiry, not because Hackney effectively pressured or persuaded
them to, rather because of the authority of liberal norms of propriety,
professionalism and due process. Yet, if we seek the origins of these
norms, through which Kingsmead governed itself, they appear to have
little to do with the ceuncil. They also cannot be said simply to origi-
nate with central government. Instead, they go to the heart of liberal
rule. Institutions possess a degree of autonomy because they operate, at
least formally, according to agreed public principles. It was thus not
surprising that Hackney’s deployment of them would prove successful.
But Hackney also went beyond rearticulating and mobilising hegemonic,
liberal, procedural norms. Their achievement was to link them to domi-
nant political values so that it was Jane Brown’s lesbianism and critique
of heterosexism that became the subject of interrogation. While this did
not receive unquestioning sanction from the investigators, they were
unable effectively to mount a challenge. Several unsuccessful attempts
were made to interrogate the council’s action of leaking information to
the press;* howcver, using the investigation as a mechanism through
which heterosexual, educational bias, rather than Brown’s behaviour,
could be problematised proved impossible.
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Legal techniques

The impact of disciplinary measures cannot be understood separately
from the role played by law. Equally, the ability of governors to resist
the council has to be located within the context of their new legal
powers. At one level, law’s impact appears straightforward: Hackney
could not govern directly because Kingsmead no longer ‘belonged’ to
the authority. Formal legal powers over school management and
resourcing had shifted to the governing body. However, the wider
impact of law is more complex. First, despite devolved powers, law
contributed to the council’s portrayal of Kingsmead as subordinate
space within a supervisory relationship. Second, law facilitated and
symbolised Kingsmead’s alienation from the council—what had once
been a relationship was now a battleground.

From the beginning, Hackney used its statutory powers to facilitate
governing directly. This may seem a surprising point, since under the
education reforms of the 1980s, LEAs possess few legal powers with
which to compel schools to act. However, what Hackney did was not
primarily to enforce legal rights, rather to identify legal powers that
could be exercised if Kingsmead failed to act appropriately.
Directions, therefore, were not themselves the product of legal
authority, but issued as ‘good practice’ which, if ignored, would lead
to the council exercising its residual authority against the school. For
instance, when Kingsmead governors declared they would not suspend
Jane Brown, the LEA drew attention to the council’s residual legal
responsibility to oversee school practice and staff behaviour.s If
Kingsmead ‘got it wrong’—failing to take proper account of LEA
advice and thus failing to act reasonably—Hackney could take further
action through the Secretary of State.¢ In this way, Hackney used the
law as a framework within which negotiations could take place.+’They
also used it more explicitly to exert leverage. For instance, at one point
Gus John suggested that if governors agreed to suspend Brown, they
would be allowed to control the disciplinary panel, but that if they
refusedsthe local authority had the power to take over the proceed-
ings and carry out the suspension themselves.*® (This threat was not
enforced since the council lacked the legal authority to take over
proceedings once Kingsmead governors called its bluff.)
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Kingsmead governors did not respond favourably to the negotiat-
ing framework Hackney established and Hackney was repeatedly
obliged to yield. However, while legal subordination did not prove an
effective mechanism of clirect control, it functioned more productively
as a form of mid-way governance. While some areas of law assume a
relationship between the parties only at the moment of breach or legal
action, education law assumes a pre-existing legal and administrative
relationship. Hackney’s use of this relationshi’p to assert a legal liter-
alism —ensuring Kingsmead complied with a host of minor statutory
requirements*>—proved one of the more successful components of
their strategic game-playing. The authori'ty of law meant that although
governors demonstrated proper conduct, they were forced to respond
to the constant requests for information, and endure the repeated
delay and insecurity such requests entailed.

Law was also relatively effective at a symbolic level in representing
the alienated character of relations between the council and school
once Kingsmead made it clear that they would not comply with
Hackney’s demands. From the moment Kingsmead sought outside
legal advice, Hackney retorted with its own brand of legal formalism.
Letters to the governors were sent by Hackney Legal Services rather
than the LEA as had been the previous practice; governors were
addressed as ‘Dear Sirs’ rather than by name; and the school was
informed thatall correspondence should now go between their respec-
tive lawyers rather than between the parties concerned.5® These
measures by Hackney council all highlighted the new, adversariat
character of the relationship. Kingsmead's turn to law to resist
Hackney’s demands constituted a breakdown of loyalty and hence of
the council’s reciprocal obligations: Kingsmead was ‘on its own’.

The alienation of Kingsmead can be seen as reversing the process of
domestication described above. Here legal techniques were used to
push the school away so that it would be governed at a distance accord-
ing to impersonal legal norms. At the same time, it is hard to see these
tactics as anything other than intimidating. Hackney council wielded
the threat (and taste) of alienatron in the expectation that Kingsmead
would shy away from pushing the relationship to breaking point.
However, the school’s anger at Hackney, alongside its increased self-
confidence, meant it was willing to accede to some cutting of ties.
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Hackney’s deployment of discourse, discipline and law challedge
the notion that a loss of formal power produces an absence of will,
desire and capacity to govern. Devolved legal powers might ha.v!e
caused Hackney LEA to govern differently; however, the Council’s
interest in governing remained firmly evident. Also apparent was
Hackney'’s ability to structure Kingsmead’s actions, although not
always in the way intended. In the section that follows, I explore the
strategies of Kingsmead supporters in more deptl'l. In place of
Hackney's right to govern, supporters asserted the rights of g.over—
nors, staff and head; and in place of the council’s proprietary
relationship of belonging, supporters expressed a reciprocal concep:
tion based on loyalty, justice and trust.?! Exploring .supporters
portrayal of Kingsmead highlights the gap between their image of the
school and that of Hackney’s. For where Hackney portreyed
Kingsmead according to the trope of alien, subordinate and wilf ul,
Kingsmead supporters emphasised family, trust and home.

Kingsmead Resists:The Construction of Community

It’s not a bad thing [the LEA] are alienated ifit means they stay away
from the school if they can’t do anything positive. (Ex-governor,

interview)

Parents’ rights

Parents formed one of the main constituencies supporting Jane
Brown.52 Reflecting a common hostility towards LEA bu.reaucraey53
and its perceived excesses, compounded by their own mteracFlons
with the council as local authority tenants, Kingsmead parents claimed
a relationship to the school that simultaneously disassocna.ted it frorp
the LEA. As one ex-governor put it: ‘People felt it was Fhelr school; it
was very heartening’. A major cause of parental hos'tillty to the LEA
was owing to the way parents saw the council as willing only to relate
to the s¢hool hierarchically and only in disciplinary situations. When a
more lateral, supportive relationship was required, the LEA rememed
absent. This perception is clear from the following extrac'ted discus-
sion which took place amongst a group of parents | interviewed.
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I’s our school. It’s our children’s school. It's the parents’ school; 1
tell you the parents have done more for this school than anythir’lg
the LEA ever have ... You ask who runs the fetes and who does the
discos and all that? Do you ever see the LEA down here?, .

The authority come in when they want to ban something. When
they want to cut grants, they want to cut the supply teachers, take
money away from the school, that’s when the authority is here. But
when you need them, when you want backing....

They won’t come....

They won’t come near our door. (Parents, interviews)

In distancing Kingsmead from Hackney, parents constructed a network
of loyalty and communi'ty that placed Brown at the centre, as the locus
of authority. ‘She is headmistress in this building, looks after our chit-
dren, and she should be allowed to do exactly what she wants’.
(Parent, interview) ‘fane Brown takes alot of interest—spends more
time with the children’. (Parent, interview) Brown’s affirmation and
defence of Kingsmead as a communi'ty constituted according to norms
of equality and respect, aftirmed parents’ own sense of ownership,
motivating them in turn to defend their head. As one parent stated :

It was a lousy LEA because theydidn’t back her in thefirstplace, they
were behind whoever it was 100 per cent to get her out; that’s the
main reason, so you can’t say they’re a good education authority
because she put her guts into this school and they were just prepared
to kick her out and not think twice about it. (Parent, interview)

Supporters deployed three techniques—rhetorical, symbolic and
physical—in rearticulating Kingsmead around Brown, and away from
the LEA. These were a discourse of parental rights; the metaphorical
deployment of family/home; and fortification. The mobilisation of
parents’rights within the dispute was, one of its most surprising qual-
ities, Watching the television news in January 1994, the story of a
Hackney headteacher assailed for promoting lesbian and gay equality
seemed fairly routine. However, the image of parents holding placards
and being interviewed outside the school in support of the headteacher
seized my attention. Something unusual was happening.
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Parental rights functioned as a dominant element within
Conservative government discourse during the 1980s (see chapter
three), allied to an anti-professional, consumerist approach to educa-
tion.’* Expressing more than parental ‘choice’, it functioned as a
signifier of a right-wing educational agenda in which parental
common-sense would be deployed against the spectrum of ‘radical’,
child-centred ideas.’5 In the mid-1980s, the rhetoric of parents’
rights targeted lesbian and gay equality initiatives in education. In the
London Borough of Haringey, an organisation hailing itself in the
language of parents’ rights—the Parents’ Rights Group—was formed
specifically to combat lesbian and gay educational work.5¢ Yet at
Kingsmead, eight years later, parents’ rights were being expressed in
support of a lesbian head who had rejected Shakespeare for its hetero-
sexism.

Itis important, however, not to over-estimate the oppositional char-
acter of parental rhetoric. Although parents publicly declared their
support for Jane Brown, and used their formal educational status as
parents to criticise the LEA, they did not support the grounds on
which the Romeo and Juliet tickets had been rejected. Kingsmead
parents did not invert the discourse of parents’ rights but refined its
hierarchy. Their priority was the common-sense right to a good head
who, unlike some members of the local council, cared about the
school; Brown’s reputation as an excellent educator was the main
theme of their argument. Consequently, Hackney’s demand for
suspension seemed to jeopardise educational quality in order to punish
a silly decision. Parents perceived the former as far more important.

At the same time, despite government rhetoric of rights, parents,
in the main, did not see themselves as having much power. As the
group of parents, I interviewed, suggested,

No, we've got no rights ... They don’t listen to you ... We like to
feel that, well, we was behind her 100 per cent, but I don’t think
all what we’d done didn’t really save her job ...
4
Although they rallied to defend Jane and Kingsmead school, they did
not believe that the school belonged to them. Yet, in part, their
defence of Jane Brown was owing to the fact she represented their
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aspirations for equality, respect and inclusion against a council that
symbolised the apparent reality of their powerlessness.

Family and home

Despite scepticism about the extent to which Kingsmead was theirs,
parents did, nevertheless, articulate a vision of belonging. However,
given their scepticism, it is not surprising that their identificatron of
belonging revolved around metaphors of family and home rather than
ones of ownership. These kinship metaphors emerged in the process
of community-building as parents defined themselves against the
media and politrcal establishment.

We beat off the press, we beat off the media, we beat off Gus John,
so we'renot bad are we really? ... We found that we were a commu-
nity ... We were all packed in this school and we all fought...And
we still say now, if anything was to come up now...If she wanted to
paint the school red, and they wanted it blue, then we’d still be
behind her, and the day they dismiss her or suspend her or ... That

would he the end of Kingsmead school. (Pareats, interview)

In the process of communal self-definition, a trenchant familial
discourse was expressed, as one parent articulated:

I mean a majority of people that work in the school all live on the
estate as do the children...and you just know everybody knows
everybody ... It's just a big family ... They tried to break down the
family and they just couldn’t doiit ... because we just stuck together
as a family. (Parent, interview)

Parents depicted school space as familial, yet as home-space it
excluded more than the media and LEA. While one parent interviewed
referred to the exclusionary effects of estate racism, homosexuality
also held an ambivalent place. In their writing, Johnston and Valentine
explore the home as a place of hegemonic heterosexuality.57 They
argue that this generates dilficulties for lesbians who are forced to
leave their sexuality outside. While, at one level, Kingsmead parents
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accepted their head’s sexuality, the majority of those I spoke to
perceived lesbianism as less acceptable than heterosexuality and as
inappropriate within the curriculum.

As the kids were coming out of this school, the press were coming
up to them and [ know for a fact that they was like asking little boys
if Jane preferred teaching little girls than little boys ... Up until that
time my boy didn’t know what a lesbian was or a homosexual or
anything and I didn’t want him to know, not at eight or nine years’
old. ... I don’t want my children thinking that sex between two
women is right, because, I'm sorry, but [ don’t think it is ... [ don’t
want it being taught at school ... Normal every day sex education
should be taught in every school ... I don’t believe that in sex educa-
tion that you should be implying that it’s okay if you go with a
woman and it’s okay if yougo with aman. I don’t believe that ... It
shouldn’t be pushed...and saying that this is an everyday thing,
because as far as I'm concerned it’s not. (Parents, interview)

Kingsmead might be family but, when it came to sexuality, parentssaw
the school as public space. Jane Brown’s sexuality was her own,
private business.

Whatever Jane is, it's her own private business ... it's nothing to do
with the way she runs the school.... We looked at it this way. She
comes in here ... She does her job ... What she does when she goes
home, behind her closed doors, that is her business. {Parents inter-
view)

Indeed, the power of this belief was a major factor in the parents’
attack on Hackney council, which they saw as undermining Jane
Brown’s right to privacy.58 The privatisation of lesbian sexuality may
appear a reactionary move given heterosexuality’s accepted place
within the Kingsmead community. At the same time, parents’ attitudes
also reflected a positive value on the private as an arena of personal
control, reflecting, perhaps, their own experiences of life on a work-
ing-class estate where relations and activities are often too public and
regulated.
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Parents’ portrayal of the Kingsmead community was also compli-
cated by the representations of other school supporters, in the form
of local feminist and gay activists. Hackney lesbian and gay trade
unionists mobilised against what they saw as the expulsion of Jane
Brown and, by implication, all lesbian and gay staff, from the munici-
pal community. The council’s actions suggested lesbian and gay
employees did not belong, were not fully entitled to protection or
loyalty from the local state. While trade unionists focused on person-
nel issues rather than the specific space of Kingsmead school,
lesbian-feminist activists articulated a different strategy. As many said
in interviews, 'This could be me’.59 As well as personal identitication,
challenging educational heterosexism offered an issue around which
they could mobilise, providing a space for lesbian activists alienated
from modern queer politics. Local government homophobia targeted
at a lesbian-feminist head provided a familiar battlcground. Yet while
lesbians mobilised defensively to protect a lesbian engaged in anti-
heterosexist work,$0 their tactics also provided a spatial, albeit
impermanent, encoding. Like the parents, they located Kingsmead
within a familial network; however, theirs did not prioriti'se hetero-
sexuality. Rather, they constituted Kingsmead school as the focal point
of a symbolic lesbian community.

A growing literature on lesbian geography has explored the char-
acter of lesbian space,! using as a critical starting point Castells’
analysis that lesbians are far less territorial than their gay male coun-
terparts.6? Lesbian space may seem less apparent than that of gay
men,$3 but this may be because the measuring rod is a male one, based
on explicit gay insignia of place. Clearly, Kingsmead was not physically
inscribed as gay in the way a pub might be flying a rainbow flag or
marked by a pink triangle. However, at an imaginary level, lesbian-
feminist educationalists placed Kingsmead at the centre of a network
of political organising. Kingsmead was also no arbitrary reference
point. Crucial to the specificity of its construction as lesbian space was
the educational, public sector, professional (and, to a lesser degree,
child-centred) character of its existing coding, as well as the vulnera-
ble, statc-attacked space it had become. Moreover, while lesbians
nationally offered their support, the locatron of the conflict in Hackney
was also relevant. Not only had many of the lesbian-feminists who
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joined the campaign lived or taught in the borough but, as well,
Hackney functioned as London’s best-known, lesbian-femmist neigh-
bourhood .6

Lesbian feminists who mobilised around Kingsmead may have
constructed it as their imaginary home, but to what extent did this
impact on anyone else? Considerable effort was expended by Brown,
amongst others, to ensure parents did not feel lesbian activists had
appropriated the school or the campaign. Kingsmead must still be able
to ‘pass’, and it largely did from the perspective of local parents.
However, for council forces, the construction of Kingsmead as lesbian
space was felt more strongly. Indeed, the LEA assumed the existence
of a behind-the-scenes lesbian community from early on, evident in
their initial proclamation of a lesbian ‘mafia’ responsible for Brown’s
appointment and, subsequently, in their unsubstantiated attack on one
of the investigating governors for being part of a pro-Brown, lesbian
clique.é5 It is doubtful though how much of this perception was the
result of mobilisation by lesbian-feminist supporters. In the same way,
while Kingsmead may have represented a surplus of lesbian sexuality
for those following the story in the media, this had more to do with
the media’s ‘outing’ of key figures and Hackney council’s press
releases, than with supporters’ actions.

Fortification®?

The final technique used by Kingsmead supporters to express and
structure belonging—with its creation of an inside and outside—was
fortification. This did not take the form of literal walls; however barri-
ers were constructed through parents, staff and supporters refusing to
divulge hostile information, criticism or gossip, and through physically
obstructing trespass: corporeal and ocular. Metaphorically and physi-
cally, Kingsmead was barricaded to stop outsiders—media and
council—from penetrating and turning school privacy into ‘free-for-
all’ public space. The doors were locked and curtains drawn. Jane
Brown’s body was also shielded. As she ran between buildings, she was
flanked by supporters attempting to maintain some corporeal space
free from photographic re-enactment. For parents, Kingsmead was
threatened, not by lesbians but by aggressive, arrogant outsiders who
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believed they had the right to ask, photograph and print anything; in ;

other words, by people who showed no respect for the familial struc-

ture of the school and who were willing to turn its private and hidden |
spacesinside out for commercial or political gain. ‘The school bore the *

daily brunt of the media. A journalist from the Sunday Express stayed in
a flat on the estate for a week to get dirt’. (Supporter, interview)

While fortification focused on exclusion, at the same time, it ident1-

fied those who belonged through their entitlement to enter and,

simultaneously, to define and exclude trespassers.

Conclusion

This chapter both develops, and provides a counterpoint for, the discus-
sion of local government authority in chapter four.There, I explored the
way in which the courts used the principle of fiduciary duty to struc-
turelocal government’sidentity and practice in neo-liberal ways. While
law played a keyroleinboth disputes,herelocal government refused to
accept juridical disempowerment. Thus, they turned to arange of tech-
niques to maintarn control---discursive and disciplinary, as well as legal.
In considering the difference between Hackncy's response to Kingsmead
school, and rclations between local government and the courts, the
traces ofhistory arc important. While councils, prior to the educational
reforms of the 1980s, had considerable power over local schoois, their
relationship to the courts has always been a subordrnate one. Thus, it is
unsurprising that local government’s tenacity and aggression proved far
greater in relation to the former.

What is perhaps more surprising are the parallels between local
government’s strategy of subordinationin this chapter and that of the
courts in the previous one. In both cases, subordination entailed a
double-manoeuvre to undermine institutional independence. First,
hierarchical state relations were reaffirmed. The courts used fiduciary
duty to renscribe local government as subordinate to central govern-
mentand statute; Hackney council depicted Kingsmead as subservient
to the LEA. At the same time, relations of accountability were consti-
tuted between the subordinated institution and their community:
taxpayers in the case of fiduciary duty; parents here. Yet, while the
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body exercising meta-governance in both instances stressed the impor-
tance of accountability, thi's was given a formalist mterpretation. As |
discussed in chapter four, little attention was given to identifying
taxpayers’ interests properly. Similarly here, Hackney LEA constituted
parents’ interests according to their own, rather than parents’ agenda.
Thisportrayal was contested by Kingsmead parents who declared their
interests were not served by the castigation of a progressive head-
teacher, nor were they prepared to be the instruments of Hackney
council’s struggle to maintain educational control. To this extent, they
differed from constituents who mobilised qua taxpayers to secure a
conservative, neo-liberal agenda. Here, ironically, parents, mobiliscd
by Conservative political rhetoric, chose to use their identity to
contest the project for which they had been hailed.

The accountability of governing institutions raises two further
issues, first, space; second, belonging. In my discussion of fiduciary
duty in the previous chapter, the courts' portrayal of local account-
ability evacuated the analytic domain of space. Accountahility was
based on a relation of payment, it did not entail local representation
or the invocation of distinct, place-based interests. Indeed, the highly
formalised reading of taxpayers’ interests highlighted the despatialised
character of the courts’ approach. In this case, Hackney council
adopted, in contrast, a highly spatialised reading of Kingsmead school
to emphasise the specific working-class character of its authentic
community and to demonstrate the way in which the space had
become inappropriately constituted as ‘politically correct’ and lesbian.
Yet here too the formalised reading of parents’ interests, the depiction
of lesbian feminists as geographical outsiders, and the assumptions
about Kingsmead’s excessive sexuality reflect the rhecorical character
of Hackney’s ‘spatial turn’.

In relation to belonging, this chapter focused on the different para-
digms generated by Hackney council and Kingsmead supporters.
Ultimately, despite local and national discourse surrounding devolved
powers, Hackney saw the school as belonging to them. They hailed
Kingsmead within a proprietary paradigm in which belenging meant
control and owmership according to a zero-sum relationship. Any
attempt by staff or governors to exert control was thus perceived as
threatening the council’s position. In contrast, Kingsmead supporters
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posed a relational, non-hierarchical model that emphasised recipro-
cality, consent and participation. Unlike the council, supporters
treated belonging as positive rather than zero sum. Thus, involvement
and commitment by others could be beneficial, not just threatening.
At the same time, the forms of involvement demonstrated by the LEA
undermined more communal approaches, partly because they repre-
sented an authoritarian governance that jeopardised local discretion
and involvement; partly because they fractured the school community
by introducing division and exclusion.

I do not wish to romanticise the community constituted by
Kingqmead supporters. First, no single community was established; in
addition, the familial relations expressed reflected their own forms of
exclusion. To the extent that Kingsmead offered an inclusive project,
this was largely the product of a fragile equilibrium maintained
between the different groups involved. However, it also owes some-
thing to the ethos of the school which stressed the importance and
collective responsibility of involving everyone, and of challenging all
forms of inequality.

At a discursive or symbolic level, Kingsmead school thus offers us
a model of a progressive, universalist community in which differences
of race, gender and sexuality are supported and affirmed despite the
countervailing tendencies of senior bodies. This inclusive project
differs from the other political projects discussed so far in this book
which have attempted to privilege dominant, particularistic interests
such as Christianity, heterosexuality and private property. But what are
its own limitations? How does a community-based politics of equality
deal with the particularistic demands of minorities, when they are
perceived as incompatible with the maintenance of a modern neigh-

bourhood? This is the subject of my next chapter.

Part Four

Territorial Agendas

Space, Norms and Civil Governance
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Symbolic Domains, Religious
Rights and the Cultural Contract

This chapter is about the relationship between community and space.
More particularly, it concerns orthodox Jews’ attempts to create
communal domains, eruvin, within urban neighbourhoods. The opposi-
tion such attemptsengendered illustrate how the symbolicstructures of
one communi'ty can be perceived as threatening by others. At the same
time, while often genuinely held, such perceptions can also be politically
manipulated and exploited-—evident in the previous chapter where
Kingsmead school was strategically portrayed as overly (homo)sexu-
alised by its local education authority. Both the examples of Kingsmead’s
sexualisation and the eruv’s excessive religiosity are contingent on an
assumption of dominant neutrality. However, they are also products of
a reality in which sexual and religious practices are unequal.

For Jews, orthodox and otherwise, conflicts over symbolic space are
imbricated within a history of persecution. For instance, in Poland,
tensions between the Catholic church and Jewish community over the
religious marking of public space came to a head over the establishment
of a convent at Auschwitz.! While Catholics claimed this was their way
of remembering the holocaust’s horror and the suffering of religious
Poles, to many jews, the installation of a Christian edifice and commu-
nity within Auschwitz symbolised yet a further attempt by the Polish
church to appropriate the holocaust and erase its specifically Jewrsh
implications.

The symbolism of the eruv offers, however, a different vantage-point
from which to consider conflicts over the rcligious marking of public
space. @n the Sabbath, Jewish law forbids a range of labour. In addition
to formal work, these include travelling, spending money and carrying
objects beyond the home. The eruv relates to this last injunction. By
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creating a bounded perimeter which notionally extends the private
domain, it provides a way for objects to be carried within a designated
area.

Eruvin have become common in large urban districts in Canada, the
USA, Australia and Europe, as well as Israel. Nevertheless, the require-
ment symbolically to enclose space, including, in many instances, miles
of urban neighbourhood, and the dwellings of gentiles as well as Jews,
has subjected several eruv proposals to intense scrutiny. In the USA, the
American Civil Liberties Union (ACLU) has been particularly watchful
to ensure eruvin do not violate the establishment clause of the First
Amendment creating a wall between church and state.2 Excessive entan-
glement depends on the level of state involvement, such as where new
structures are needed to join to ‘natural’ or existing structures such as
bridges or walls to complete the boundary.? In London, the need for
additionat poles and consequent requirement for planning permission to
complete the 11 -mile perimeter provided the focal point for opponents.
They protested vociferously through thelengthy process of development
control: from rejection by the local council, through the planning
inspector’s favourable recommendation on completion of his Inquiry, to
subsequent acceptance by the Secretary of State.*

At the fore of the objections expressed during the planning process
for the London eruv were aesthetic and visual concerns. Yet the envi-
ronmental harm wrought by eighty additional poles and wire, in a
London borough with many thousand, cannot alone explain the depth
of emotion.Why did the eruv proposed for installation within Barnet’s
Jewish identified neighbourhood generate such a hostile reception, in
contrast to the relative indifference shown by local communities in
other jurisdictions? My argument draws on an earlier analysis which
identified the eruv as threatening modernist norms and values.$ Here,
I want to link this threat to relations of belonging, framed in the

language of a cultural contract.

Eruvin in Neighbourhood Space

Driving under the gateways...to enter the Barnet Ghetto would be
like entering a concentration camp.$
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‘Eruv’ literally means ‘to mingle’, and can take several forms.” The one
relevant here is the eruv that creates a mingling of space, enabling a
relaxation of Sabbath carrying restrictions. According to Jewish law,
Jews are prohibited from transporting objects between public and
private domains during the Sabbath.8 The creation of an eruv enables
transportation to take place by turning the space between private
domains into a single private arena.? However, the requirements for
establishment are extremely complicated, ' and subject to rabbinical
dispute. For instance, what kind of perimeter is acceptable? How large
a population can an eruv encompass? How should difficult structures
within Jewrsh law such as busy roads and parkland be treated?!' Past
disagreements meant some eruvin were only recognised by certain
rabbis, This was problematic since the legitimacy of any certain cruv
depended on the authority of the rabbis granting it recognition.!2 In
Toronto, the validity of the eruv boundary became increasingly
disputed, thanks, in part, to the fact it encompassed a major highway.
In the late 1980s, work began on a new perimeter, installed in 1996,
in the hope it would prove more widely acceptable.

Although eruvin go back many hundreds of years, the modern
movement gained force in the 1960s. Interest in eruvinhas been linked
to a growing orthodoxy amongst young people,* to the women’s
liberation movement, in particular, women’s interest in participating
more fully in religious life (eruvin allow them to push prams to syna-
gogue or to place young children with families and friends while they
attend);'* and more recently to demands for disability rights. Eruvin
also function as a sign of increasing confidence amongst the orthodox
to create communal structures and facilitate an improved quality of
life. Much of this confidence draws on the gains of other minority
communities, such as African-Americans—one reason, perhaps, why
eruvin seem to have proven more acceptable in the USA where there
is a stronger tradition of minority cultural entitlement than in Britain.

The cultural contract

The concept of the cultural contract parallels the metaphorical social
and sexual contracts developed in liberal and feminist thought respec-
tively.'* The contract is an imaginary settlement through which the
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consent of a community to a particular set of social and governance
relations is identified. In this case, it relates to accepted norms of
racialised and religious identity and expression, and to acceptable
public and governance practices. The notion of a contract is important
because of the idea of commitment and exchange. This does not mean
a real relation of exchange exists, or that there is consent or a clearly
delineated agreement. What matters is that these elements of a settle-
ment are imbricated within the dominant, cultural imaginary, a
framework which proved higbly influential in shaping the beliefs,
norms and values of eruv opponents.

In saying this, I do not wish to suggest that some people are duped
by dominant ideologies, while others are not. First, even people who
adopt a dominant perspective, often reshape it in particular ways
according to their own experiences. Second, the social history and
conditions of a community will affect the ways in which they view
their environment, making some groups or classes more likely to
acquire a minority or oppositional perspective. To understand why
eruv opponents took the position they did, we therefore need to
consider who they were. One of the most striking elements of the eruv
controversy was the leading and active role played by non-orthodox
Jews. 6 In the main, Jewish opponents came from a particular back-
ground: over 45, European, and middle-class. '” Their stance towards
the eruv and commitment to Enlightenment norms replicates a
common theme of modern Jewr'sh history.!8 For European Jews who
took advantage of nineteenth-century emancipation and assimilated,
cultural norms such as a public/private division, civic inclusion and
formal equality functioned as both the means of integration as well as
personal symbols of its achievement. Thus, many who integrated
developed considerable hostlity towards those orthodox Jews who
remained visibly Jewish,!9 and ‘culturally backward’. Their refusal to
‘pass’ drew attention to assimilated Jews’ own roots and precarious
sense of belonging.

The cultural contract eruv opponents elaborated has four main
clements. First, it is predicated on an English, cultural essentialism
(see chapter three). In other words, Britain’s identity is defined by its
history and heritage as Anglo-Cbristian. The cultural contract incor-
porates a commitment to maintaining this. Second, within this
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Anglican settlement, minority practices are acceptable if performed
privately. However, not all practices are deemed legitimate even where
they remain private, for instance, those deemed non-consensual,
againstpublic policy, or as entrenching ‘unacceptable’ inequalities. The
third element constitutes the British puhlic as members of a national
community based on rational, liberal values. Citizenship identifies an
unmediated relationship between individual and state; any involvement
by citizens with voluntary, private or civil organisations must be unco-
erced and consensual. Finally, public space should reflect the values of
the cultural contract. It is where the contract is both constituted and
lived.

The rest of this chapter explores the way in which eruvinin general,
and the London eruv in particular, were seen by opponents as threat-
ening the four elements just outlined. In doing so, my objective is not
just to provide a detailed reading of the menace eruvin were feared to
pose, but, in addition, to use the eruv as a prism through which wider
questions relating to governance, community and public space can be
raised. In the discussion that follows, two aspects of the North London
eruv are particularly important to bear in mind. First, the fact that it
constructs a perimeter around public space; second, its requirement
that poles and wire be installed to complete the boundary.

Privatising Space and Territorial Claims

The starting point for opponents of the London eruv, and the argu-
ment they returned to again and again, was what they saw as the
territorial agenda and practices of eruv advocates. ‘The religious side
is just a ruse ... They put up poles as a demonstration of their territo-
riality—they don’t need poles’ (@bjector, interview). To emphasise
the territorial aspects of the eruv, opponents drew on the halakhic
(Jewish law) principle that an eruv symbolically privatises space, made
evident in the notional payment of rent. Adopting a zero-sum formu-
lation of’ownership, opponents argued if space now belonged to
orthodox Jews, it could no longer belong to them. Through installing
an eruv, orthodox Jews were both naming and fixing informal Jewi'sh
areas as Jewish, and then expanding outwards into non-jewish areas.




128 Governing Out of Order

[The eruv] identifies a non-Jewish area as a Jewish area. The Jewish
area is moving further out, away from Golders Green’. (Objector,
interview) At the heart of this complaint lay the belief that eruv propo-
nents were using the eruv as a strategic, territory-setting device
through which to create their own zone. Feeding off widespread anxi-
eties regarding ultra-orthodox behaviour in places such as Israel,
opponents claimed that, within an orthodox zone, access, belonging,
sanctioned behaviour and social relationships would be constituted
according to orthodox Jewish norms rather than in the terms of their
own cultural contract.

While the fears of opponents seem somewhat overstated, in at least
two ways the eruv can be seen as having territorial implications. First,
as one leading Barnet rabbi did acknowledge, the eruv was partly
about developing a sense of community ‘which has a boundary ... that
comes into play on the sabbath’. Similar claims have been made in the
USA, where the establishment of eruv perimeters in Miami Beach, St.
Louis and Baltimore, amongst others, have been linked to the intensi-
fication of an orthodox community identity.20 The authority that
emanates from boundary-setting is particularly apparent in cases, such
asToronto, where prior to the 1996 eruv boundary, different perime-
ters were recognised by different rabbis. While recognition was
ostensibly based on technical, halakhic grounds, it allowed rabbis to
control the demarcation of their own communi'ty space. Thus, differ-
ent congregations would operate according to different imaginaries of
the boundaries and interior of belonging.

Second, the installation of a London eruv was likely to produce
demographic consequences. This phenomenon has been noticed after
the establishment of other eruvin. For instance, in the American city
of Baltimore, the installation of a new larger eruv encouraged ortho-
dox Jews to move into the area. The potential demographic shift from
establishing an eruv in Barnet was a major concern for opponents. The
fear of racial imbalance was summed up in rather worrying terms, by
one opponent who declared the area’s historic stability ‘would be
harmed if the proportion of fews increased ... It is a matter of the right
proportions and balance in the community’ 2! Opponents did not sec
this population shift as an incidental effect; rather they perceived the
eruv as a deliberate strategy to increase the strength and numbers of
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ultra-orthodox Jews.22 ‘They wantto demographically alter the popu-
lation of the area ... to deliberately move Jewish people into the area
to live together’. (Objector, interview) Opponents drew attention to
the fact that property advertisements in the jewish Chronicle already
referred to properties as being within the boundary of the proposed
eruv. More than one interviewee suggested that this would have a
distorti've impact on market values.

Assimilated Jews and gentile opponents thus perceived themselves as
becoming the new dispossessed. The cultural and demographic incursion
and entrenchment of orthodox Jewish space threatened to leave them
out of place: their cultural norms and values replaced by those of the
pre-modern, religious shtetl. As one opponent stated, ‘People feel
they’'ve taken over. This isn’t my area anymore’, Yet, the position for
secular and libera! Jews was also more complicated than simply feeling
alienated by the eruv proposal. While, on the one hand, they saw ortho-
dox Judaism as exclusionary, arrogant and presumptuous in its
expectations, at the same time, they felt equally angry at the prospect
of being constructed as ‘belonging’ within ‘backward’ Jewish space.

Public Expression of Minority Belief's

Opponents perceived the eruv as territorialising and privatising public
space; they also expressed concern at the public expression of minor-
ity beliefs. This public aspect of the eruv was seen to undermine the
cultural contract in three primary ways. First, the eruv transgressed
the requirement that minority expression be contained within the
private domain.?3 Second, the eruv attacked the relationship between
soil and cultural identr'ty. Third, the eruv would lead to a radical muiti-
culturalism that would destroy British identity.

The public/private divide

Oppontnts perceived the eruv as transgressing the public/ private
divide largely through its identity as a spatial perimeter. In this way,
the eruv was compared unfavourably to religious structures such as a
church or mosque. According to one objector: ‘A building is a discrete,
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enclosed, limited thing’. Within church or mosque walls, only partic-
ipants know what is taking place. With the doors closed, others are
protected from having to view rituals they may find offensive. In
contrast, an eruv, criticised for privatising public space, was seen, at
the same time, as also transgressing the divide by bringing inappro-
priate expressions of religious faith into the public domain.

This publicisation had three effects. First, it posed the prospect of
tainting space seen as belonging to and enjoyed by the whole commu-
nity. Interviewees placed stress on the quality and significance of the
urban space involved. This was particularly apparent in relation to one
neighbourhood enclosed by the proposed eruv boundary: Hampstead
Garden Suburb (HGS). A highly regarded example of the early garden
suburb movement,?* residents perceived HGS as almost ‘sacred’,
modern space (a view somewhat disparaged by other eruv oppo-
nents). Given the special quality of the area as aesthetically ‘pure’ and
socially harmonious, it would be unfergivable to impose an eruv upon
it. Second, the eruv was perceived as inappropriately visible. Yet, this
was largely the result of the publicity and media interest generated by
opponents. In most cities where eruvin exist, few residents other than
those who observe the boundaries can identify where they lie. Indeed,
this was a factor in the US courts allewing eruvin permission to be
established. In ACLU of Nesw fjersey v. City of Long Branch et al.,25 the
district judge stated that the largely invisible character of the eruv
boundary (combined with the secularism of its physical form) meant
residents would not have a religion imposed upon them. Third, by
enabling orthodox Jews to carry outside of their homes on the
sabbath, the eruv was seen as enabling private ‘differences’ to be
cxpressed in public.Yet, there is a contradiction here. While it is prob-
ably true that an eruv means more orthodox Jews are visible on the
streets between Friday and Saturday sundown, at the same time, the
eruv normalises orthodox jewry, by allowing them to behave more
like the majority.

Cultural identity and soil

As well as breaching the public/ private divide, the construction of the
eruv, particularly the installation of poles, was seen to attack and

Out of Place 131

rearticulate the relationship between soil and cultural identity. The
eruv ‘disfigures’ the land because it does not belong. It functions,
metaphorically, like an inverted circumcision; where a circumcision
cuts away, the eruv implants. The installation of poles means alien,
deeply rooted markersare embedded within the soil. Paralleling those
who crit'que circumcision for distiguring the body, here implanting
was seen as both assaulting and disregarding existing forms of belong-
ing. This perception came to the surface in one instance, in particular,
in relation to a Church of England school whose playing ground
formed part of the eruv boundary.2é Here, the prior, explicit ethnici-
sation of the soil was seen to make the concept of a ‘Jewish boundary
line’ particularly inappropriate.27 Opponents characterised orthodox
Jews, during interviews, as intensely arrogant in their disregard for
existing spatial meanings, and in their assumption that the transgres-
sion of Christian markings was acceptable.

In the association of orthodox neighbourhoods with cultural and
social outsiderness, we can see a degree of embarrassment amongst
more assimilated Jews: that their orthodox ‘kin’ failed to understand
the relationship between soil and belonging. So absorbed were they
in their own narrow ‘lost’ world, they did not know where they were,
more particularly, that they were someplace else. Orthodox Jews,
with their vision always tu(r)ned to the past, remain forgetful of the
ways in which the land beyond Jerusalem is both meaningful and
already 'taken’. In other words, it is not vacant space that can be
inscribed from scratch. One of the paradoxes of the eruv is that
despite being seen to give public space a religious facade, its actual
relationship to land is arbitrary; although it entails a spatial marking,
inscription relates to current demography rather than pre-existing
physical or cultural geography.?8 An eruv can be stretched across
almost any soil where a Jewish community exists. It is intrinsically a
structure for a nomadic or diaspora people—a portable, private
domain.

r
T he slipper y slope

The third problem opponents identified was one of the ‘flood gates’
opening. The establishment of a ‘special’ structure for orthodox Jews
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would lead other minorities to demand similar entitlements. ‘It would
be a slippery slope of ethnic minorities asking for things, wanting
special facilities’. (Objecting councillor, interview) {AJny minority
will see it as a green light for their own particular view to be
expressed...”?® Opponents saw the advent of a north London eruv as
assisting eruv proposals elsewhere in Britain. Indeed, in the USA,
where many eruvin exist, orthodox communities, in some instances,
are driven to establish them for fear of losing congregants to areas
where eruvin are already in place 39 While this is scarcely yet a prob-
lem for Britain, eruv opponents saw the eruv aslegitimising demands
for other minorities’ public expression.

Interviewees revealed a degree of consistency in their opposition to
supporting minority interests. Most opposed state funding for minor-
ity ethnic provision, such as ‘mother-tongue’ classes, and expressed
concern at the widespread emergence of minority religieus structures
with public visibility. In part, this concerned the role of government.
Eruv opponents tended to argue that the state should only involve
itself in universalist forms of provision. It also concerned the status of
minority faiths in a nation with an established church. However, linked
to the assertion of heritage-rights was a concern to protect the ‘ratio-
nal’, and to maintain a hierarchy of cultural sense. Thus, the slippery
slope climaxed, for several interviewees, with the vision of totem
poles on Hampstead Heath, the horror of the pre-modern and
uncivilised intensely vivid in this repeated trope.

A question of harm

In the eruv’s functioning as a public, symbolic structure opponents
identified a range of harms that would transpire. First ;;ubliz status
would force otherness on the general public without ;heir consent;
second, installation threatened to bring violence into the communit ’
third, the eruv’s communalism jeopardised a universal, nationat cit)ilj
zenship; and, fourth, it protfered a disorder that wouid overflow the
eruv boundaries.
Forcing otherness on to the general public undermined a ke

clement of the cultural contract: the right to be protected fron)xl
minority offence. There are clearly parallels here with the opposition
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expressed towards public expressions of homosexuality. Heterosexual
demonstrations are so naturalised they remain unapparent—wearing
wedding/engagement rings, talking about marriage/honeymoons/
dating, kissing/holding hands in public places. However, analogous
signifiers of sexuality by lesbians and gay men, lacking a naturalised
status, remain highly visible, and are construed as flaunting. One
woman | interviewed, an active opponent of the eruv, while vaguely
content with public installation of Christian symbols, expressed her
concern at the public display of minority, religious symbols, such as
large menorahs attached to lamp-posts along the high street. Yet it
would be misleading to see her opposition as simply a generic hostility
towards non-Christian faiths. For, in contrast, she spoke positively
about occasions when her neighbour had brought around pastries baked
to celebrate an Islamic festival. The difference about the latter was not
only that it occurred within the ‘privacy’ of her home, but as well the
related fact that it was grounded in consent, For this mterviewee, it was
largely the lack of active consent—the forced viewing of minority
culture—which made her feel displaced and out of control.
One consequence of such feelings—a second danger of public,
minority symbols—is violence. ‘Anglicised Jews felt [the eruv] broke
the rules of the game. They saw it as un-British ... The eruv fulfils the
Jewish stereotype of pushy and aggressive’. (Objector, interview) The
perceived danger of violence not only threatened orthodox Jews but
othersas well who became assimilated into an anti-semitic vision of the
aggressive, grasping other. As one councillor, opposed to the eruv,
stated, ‘A minority of the community having staked out and identified
its precise territory leaves the whole Jewish community open to attack,
abuse and vandalism' .31 Equated with their orthodox kin, liberal Jews
would be punished for having evacuated their assimilation even though
this move was not one willingly taken. The eruv proposal ‘outed’ them,
and much of their anger seemed to relate to this. Several interviewees
living in HGS recounted how, as a result of the eruv controversy, ques-
tions of individual religious identification came up at local parties and
gathering’s. What had previously been of little interest, and remained
unknown, was now the identity forced to speak its name.
Opponents argued that the harm resulting from defining people by
their religious background, and responding to them on those terms,
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would be amplified by the eruv’s actual installation. Its establishment
would generate anti-Jewish feeling amongst local residents who had
‘never previously had an anti-semitic thought’. (Objector, interview)
In other words, several opponents, including Jewish ones, identified
anti-semitism as a potentially rational response from an alienated
majorit y. Yet, while one opponent suggested he knew several middle-
class residents who would undermine the boundary’s integrity, in the
main physical violence was identified with ‘elsewhere’ (working-class
bigots entering the borough, bringing with them the race hatred of
London’s East End).

In response, proponents dismissed the likelihood of violence,
suggesting that opponents were raising it for purely rhetorical
purposes. (There was also some suggestion that if violence or vandal-
ism did occur, opponents would be largely to blame, either as the
perpetrators or for whipping up hostility to the eruv proposal.) Yet,
while some opponents may have intentionally exaggerated the threat
of violence, their arguments reflected wider fears of religious and
ethnic brutality. In thi's respect the eruv was seen as a provocation, or,
at best, a careless indifference to the world-wide hatred and strife,
ethnic communal clarms generated.3?

Thi's fear of more widespread disorder and hostility was linked to
two further issues. First, the eruvwasseen as contributing to the jeop-
ardising of a universal, national citizenship. The terms of the cultural
contract require difference to remain private so that people can come
together in the public domain as common citizens, albeit in hege-
monically coded ways.33 If difference is contained within the private
domain, it can be safely expressed without Britain fragmenting into a
series of disparate peoples or nations. ‘Ghettos’, by representing a
restructuring3* or refusal to privatise difference, threaten a common
citizenship. A postmodern interpretation that marks them as interest-
ing places of intense cultural expression and diversity is, I was told,
dangerously naive. Ghettos represent troubled symbols of cultural ill-
health and disequilibrium. Several interviewees cited the USA, where
the capacity of cultural minorities to form local majorities enabled
them to remain outside, and thereby underm'ine, universal(ising) citi-
zenship identities.3S

The dangers this might generate, opponents suggested, went beyond
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local anti-semitism; for ghettoes cannot be contained. While Barnet’s
eruv mightappear to offer a container for difference, enclosing a large
proportion of London Jewry within a single, symbolic perimeter, this
perimeter was alwaysin danger of splitting— literally and figuratively—
contaminating the surrounding area. At one level, such contamination
relates to the pre-modern norms with which the eruv is associated, at
another, the contamination concerns the expression of modern, subna-
tional territorialism. Thus, the slippery slope extends beyond totem
poles on Hampstead Heath to the threat or fear of a Rwanda or
Yugoslavia: symbols of nations and even supranational regions contam-
inated and fragmented by a racialised out-of-controlness.

Christian hegemony and religious law

For the last 30 years, my wife and [ haveevery Christmas put a very
large tree in the front bay window of our housc. This has, I venture
to suggest, given a great deal of pleasure to the community...3¢The
eruv will, I think, create exactly the reverse effect.}7

So far I have talked about the importance of difference remaining
within the private domain without making particularly explicit what
difference I refer to. However, it is clear in this context that it is minor-
ity faiths that are largely expected to remain private in Britain. The
dominant faith—Christianity—can legitimately be expressed within
the public domain. Indeed, Christianity’s expression within the public
sphere is seen as playing a crucial role in the reproduction of tradi-
tional forms of belonging and national identification. The maintenance
of Britain’s Christian heritage was affirmed by eruv opponents, even
Jewish ones. According to one objector, ‘Christianity is fundamental
to our cuiture and ninety-five per cent of the population’. (Interview)

The special place of Christianity needs to be kept in mind in
considering eruv opponents’ valuing of secularism. Secularism can be
taken to mean religion’s location within the private rather than public
sphere.3%1t also signifies the rejection of religion as a foundation for
policy-making or political decision.?? Within Britain, however, the
impact of secularism on different religions is clearly uneven.+® Not
only does secularism coincide with an established British church, but
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Christranity is also less disadvantaged by the political subordination of
religious bases for action than other faiths. 4! Like heterosexuality,
Christian space ‘has an air of neutrality...the epitome of rational
abstraction ... [because it] has already been the focus of past processes
whose traces are not always evident in the landscape’.42

Thus, when eruv opponents objected to religion functioning as a
criterion for action, their target was non-Christian faiths, One woman
linterviewed proffered an analogy: ‘Suppose you have a wonderful bush
at the end of your garden, but the person livng behind you, who shares
the bush, believes it represents evil; do you have to remove the bush just
to comply with their religious beliefs?' While this raises generally inter-
esting ethical questions regarding religion’s status as a basis for action,
equally significant was the specific illustrative context she drew on: a
person from the Caribbean who believes in Voodoo. Thus, at the heart
of her analogy is a criticism of action to accommodate seemingly ‘irra-
tional’, non-establishment, belief systems. And there is fear. If‘irrational’
beliefs such as Orthodox Judaism can legitimatel y demand action simply
on the ground of being a belicf, does any basis for distinction remain?
This question reverberates with ‘cultural relatrvism® anxieties; it echoes,
for instance, my discussion in chapter three regarding British attacks on
multi-faith teaching for their refusal normatively to privilege
Christianity as the superior faith framework 43

Competing Governance

A key aspect of the cultural contract is the relationship between indi-
vidual and state. This has several components. First, it takes a monist
rather than pluralist view of law, seeing citizens as subject to the law
of the state rather than to the laws of their subnational community.
Indeed, as 1 discuss below, the very legal character of such normative
systems is itself placed in doubt. Second, it means that citizens are
governed directly by the state rather than through the mediation of
civil structures. Third, while civil forms of governance are permitted,
these must function voluntarily and by agreed membership. Fourth,
the unmediated, smgular relationship between citizen and state (sover-
eign) is crucial to the sustenance of the liberal nation-state.
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Legal pluralism and the cultural contract

While opponents perceived minority faiths as irrational and potentially
dangerous unless contained within the private domain, Protestantism
appeared, by contrast, cool and level-headed. Unlike Western narra-
tives of faiths such as Islam, Protestantism fulfilled the appropriate role
for religion: to supplement and complement social life, not to provide
acompetingstructure or set of norms. The acceptable domain for reli-
gion in Britain was morality, ethics and culture in relation to which,
as 1 describe in chapter three, religion played a critical role.
Christianity provided the cement of national belonging. Any absence
or deterioration would leave a gap.

This defining of the legitimate realm for religion, based on the role
played by Protestantism in a natvon where the Church of England is the
established faith, locates other faiths as hazardous. Judaism, for
instance, has historically borne accusations that it fails to facilitate
nation-state belonging, being at best neutral and at worst counter-
productive in its demands for ‘special’ treatment and its extra-national
loyalties. In addition, critics have perceived its legalistic form as
threatening a monist, hierarchical notion of law.

In the context of the eruv controversy, opponents found themselves
unable to accept the idea of Jewish law as they understood it.
Opponents did not simply treat halakha as subordinate to secular,
domestic law,* many dismissed its very legal status.*5 (This rejection
carries particular significance if law is seen as the expression and
projection of community identity, as discussed in chapter two). Jewish
law was denied legal status for several reasons. First, it could not be
true law since law was perceived to operate according to a singular
hierarchy of state legislation and case law. Second, drawing upon a
Christian imaginary, the role played by God in the construction of
Jewr'sh law meant that its laws were matters of faith and spirituality.
According to one leading eruv proponent interviewed, opponents
proved so unwilling and unable to comprehend halakha that they gave

up trying to explain.

Jewishlaw is very complicated. We were aware of trying to explain
it to people who hadn't a clue ... It’s hard to find ways of express-
ing the idea of the eruv ... Eventually we said we can’t explain it or
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you'll never believe it ... We presented it as a facility the commu-
nity needs, to explain why we need it is our business. We just want
you to respect the fact we understand it.

As a consequence of being perceived as not-law, opponents portrayed
Jewish law as voluntary—grounded in choice and consent rather than
obligation; and as indeterminate—Ilacking the fixity and clear mean-
ings of ‘real’ law. At the same time, Jewish law was characterised as
rigid and obscure in opposition to the mercy, forgiveness and accessi-
bility perceived as emanating from the Christian tradition.

Opponents’ conceptualisation of Jewish law produced two main
responses to the eruv. First, the reduction of halakha to voluntary
belief and closed principles meant one either believed in the singular,
underlying purpose—here, not carrying on the sabbath—and
complied, or one did not.#6 One of the most repeated accusations
thrown at the eruv was hypocrisy: ‘It allows people of a certain persua-
sion to break the law.’ (Objector, interview) This criticism was
reinforced by pointing to sections of the ultra-orthodox community
who had publicly repudiated the eruv proposal.#7 Asserting halakha’s
interpretive closure, opponents claimed if the ultra-orthodox did not
accept the eruv, then this must be the best reading. They rejected the
possibility of equally valid competing interpretations, a recognition
that would undermine law’s hierarchy—internal and external.

At the same time, the perception of Jewish law as technically
obscure and disputed (as well as voluntary) meant eruv requirements
were deemed entirely plastic. [n other words, an eruv could be
constructed according to any measurement that suited both users and
the wider community. For instance, several interviewees suggested an
eruv might be more acceptable if it embraced the entire British main-
land. When I replied that an eruv could only be of a limited size,
enclosing a limited population, I was met with a shrug and rejoinder
that since the whole thing was ridiculous, it was pointless to look for
‘rational’ rules. More broadly, eruv opponents approached the subject
of Jewish law with the view that people should do what they want—
carry if you want, don’t carry if you don’t. But they refused to accept
that the decision whether or not to carry might be a legal one or one
that could be legally enabled through highly detailed legal provisions.
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Civil governance

The perception that the eruv undermines the direct relationship
between citizen and state resonates with the role of pre-modern
Jewish governance, which, to varying degrees, brokered and mediated
the relationship between community and nation.*8 In addition, the
eruv threatened to structure the lives of people who had not consented
to incorporation. As one objector put it: {Wl]ithin those physical
boundaries around 80,000 people will be enclosed, the vast majority
of whom have no desire at all to live within a private Jewish domain’.4?
But what does it mean to call the eruv—which is, at least on one read-
ing, simply a perimeter wall—a governance body?

Bodies such as eruvin can be considered governing institutions
because they structure space, activities, norms and resources accord-
ing to a particular agenda, which may be explicit or simply identified
through a textual analysis of institutional practices. This is governing
out of order in the final meaning of the term, namely, governing from
a position of normative order. Yet, although the eruv clearly impacts
on the activities of observant residentswithin its boundaries, to define
it as a governing body suggests a degree of agency that a wall does not
possess. In a sense, it requires us to see the physical structure as a tech-
nique deployed by religious leaders and internalised by congregants.
There is some evidence for this in the reasons behind the establishment
of eruvin in Canada and the USA, where, as well as facilitating a sense
of community, Jewish leaders saw the eruv as a mcans of encouraging
and sustarning observant behaviour.

The eruv as a governing structure problematises any attempt to see
direct, mid-way and distant governing as clearly delineated. Is the eruv
a form of direct governing—does God requirc observant jews not to
carry beyond the eruv boundary? Or does it represent governing at a
distance through orthodox congregants’ internalisation of religious law?
We might also see elements of mid-way governing, both in the eruv’s
basic purpose—to avoid some of the harsh restrictions on Sabbath activ-
ity—and’in the complex manoeuvres undergone to enable eruvin to be
established halakhically in modern spaces. How the eruv is seen may also
depend on the observers’ standpoint. For instance, to opponents, the
eruv may be more likely to be comprehended as a form of direct,
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prescriptive governance, while users see it as an expression of collective
self-governance. The eruv is therefore a complex structure articulating
elements from different forms of governing. My three-fold categorisa-
tion of direct, mid-way and distant governing is useful here, not as a
means of classification, but in drawing attention to the different, over-
lapping governing practices the eruv constitutes.

Territorial

The final aspect of the eruv to threaten the relationship between state
and people, according to the terms of the cultural contract, concerned
its territorial quality 5¢ The articulation of space to a constituency
whose primary allegiance was to its own members caused the eruv to
jeopardise essential nation-work (cultural work carried out to repro-
cluce nationhood). A key element in this jeopardising concerned the
eruv’s emphasis on borders.5! Borders are important because they
allow a discrete territory to be imagined---crucial to the production
and reproduction of nationhood. According to Balibar, in his work on
nationalism, external frontiers of the state have to be constantly imag-
ined as a ‘projection ... of an internal collective personality, which ...
enables us to inhabit the space of the state as a place where we have
always been-—and always will be—‘at home™.5? In addition, borders
function as a boundary that regulates entry and exit. A leading eruv
proponent described these boundaries as vitally important to an inter-
nal sense of community. On the most sacred day, he suggested, it was
vital that orthodox Jews knew where the boundaries of their commu-
nity lay, and that they functioned within them. This restriction on
observant Jews is more than symbolic since, if they are carrying or
pushing wheelchairs or prams on the sabbath, they cannot travel
beyond the eruv perimeter.

Will the boundary impact upon anyone else? Clearly, opponents
identified the eruv perimeter as a symbolic wall that would keep the
non-orthodox unwelcome and excluded. Anxiety that the eruv would
constitute a form of ‘home rule’ within its borders was given added
fuel when the main local newspaper, the well-respected Hampstead and
Highgate Express, claimed to have received minutes from a group of
Jewish zealots who planned to patrol the perimeter to ensure its
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sabbath integrity. 3These minutes were subsequently dismissed by the
Jewish Board of Deputr'es as a hoax; ¢ however, their production and
effectiveness both built upon and reproduced images of a Jewish mili-
tarised nation—a fortified, turbulent, Middle-Eastern Israel within
suburban, staid, conservative, north-west London.
Is there however a contradiction between this analysis and my

earlier discussion of the eruv as a structure that might contaminate

surrounding areas? Can the eruv be both a highly militarised strong-
hold and a locus of disintegration? These two images may be
compatible if we see fragmentation as threatening the British nation-
state, while localised Jewish governance solidifies, drawing for its
strength on modern coercive techniques. At the same time, we might
see the eruv not as threatening the possibility of a British nation-state
so much as its current identity. What it means to be British or
English—the emphasis on a single sovereign, legal system, citizenship
and public faith—is challenged by the govern/mentality an eruv is
seen as posing. At the heart of British opposition to the eruv is a fear
of change—that the Briti'sh nation-state will culturally replicate the
American model of opponents’ imagination. But it is also a fear that
there is no essentral British identity. In other words, it is a fear that
Britain can live withan eruv, that Britain’s national identity may organ-
ically change without crisis or rupture.

Conclusion

Why did eighty poles and some thin, high, invisible wire generate so
much fear, hostility and distress? My argument draws on an earlier
discussion of the eruv as threatening a set of modernist, liberal norms.
Here, | explore the extent to which these norms were articulated to
a cultural contract according to which hegemonic forms of British
belonging are constituted. The way in which the eruv breached this
contract embraced four transgressions. First, the eruv was seen as
privatising space that belonged to a wider public. Second, it flaunted
minority beliefs, practices and loyalties in a way that provocatively
disregarded the liberal public/private divide. Third, it resituated reli-
gious law within public decision-making, and constituted religious law
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as a legitimate basis for public action. Finally, it troubled modernist
forms of nation-state governance.

Above all, and at its most simple, the eruv appeared to opponents
as a form of territorialism or ‘taking’. A neighbourhood cherished as
rational, modern, safe, civilised and balanced appeared in danger of
reinscription according to both premodern and postmodern forms of
belonging. ¢ Yet, seeing the eruv as displacing existing residents and
undermining British nation-work has to be located within the context
of modern anti-semitism. Analogous initiatives by other minority
faiths may well have cngendered similar levels of hostility. However,
the specific character of what happened here is rooted in the ortho-
dox Jewish nature of the eruv enterprise within a residentr’al area with
a significant Anglo- Jewish population.

One of the most interesting but not necessarily surprising aspects of
the conflict was the role played by non-orthodox Jews. However, it is
important not to forget the many opponents who were not Jewish;
Christran and secular residents also opposed the eruv and several of the
public displays of opposition came from local church figures.
Nevertheless, the opposition of non-orthodox Jews was a distinctive
aspect of the conflict. In considering the specific motivations and feel-
ing that generated the intensity of their response, I would suggest that
underpinning much of their emotion was a feeling of displacement. The
eruv proposal extracted secular Jews from assimilation and relocated
them in a wasteland of non-belonging: neither at home with observant
Jewry nor part, any longer, of a universal citizenry. Their membership
and loyaltres recast as ambiguous, we can read their intensive, arduous
opposition to the eruv as necessary Jewish labour, fulfilling their
contractual obligations within the prevailing cultural economy.

7 Moral Perceptions and

Management Concerns

Hunting, Land Rights and
Legitimate Authority

This chapter brings together previous themes to explore conflict over
deer hunting, political authority and rural space. My discussion devel-
ops the themes of this book in tbrec ways. First, it explores the
boundaries of appropriate governing in relation to local government,
the courts and the hunt. The depiction of these bodics as excessive
interrogates the legitimacy of gaining pleasure from culling; imposing
ethically-grounded prohibitions; and judicial review of democratic
practices.

Second, questions of belonging are linked to land ownership. In the
eruv case, urban land was identified by its opponents as belonging to
the general public according to the terms of an Anglo-Protestant
cultural contract. Supporters of the hunt articulated similar views,
arguing that countryside morally belonged to traditional users and
farmers rather than to the state. The court also interrogated the possi-
bility of local state ownership. Thus, a key question is thc extent to
which land canbelong to (local) government beyond its status as terri-
tory. The third theme concerns the cultural and symbolic role of space.
As I have said, rural space functioned as an object of conflict. However,
I am also interested in three other questions: what does it mean te
define space as ‘public’? How were images of rural space deployed by
protagonists? And what is the relationship between space and gover-
nance authority?

Opposition to deer hunting in Britain has been traditionally associ-
ated with two strategies. The first involves law reform: persuading
parliament through pressure group activity to introduce legislation to
outlaw hunting. (After experiencing limited success under conserva-
tive rule, attempts to change the law intensified post-1997 when
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Labour came to office.) The second strategy is saboteuring: attending
hunts to protest, cause obstruction or otherwise prevent the death of
the hunted. This chapter concerns a third strategy—one that gained
momentum in Britain from the late 1970s onwards, based on hunting's
reliance on legal permission to cross land in pursuit of prey.

In the early 1990s, councils across Britain began to follow the lead
of private and civic bodies and introduce bans prohibiting hunting
across land they owned on the grounds of animal welfare and envi-
ronmental management. One authority to do so was Somerset County
Council in the west of England, it was a decision that did not go
unchallenged. Within days of the policy being passed, the hunt applied
for judicial review. The case went as far as the Court of Appeal, where
the majority reiterated the high court’s decision: local government as
a public body did not have the authority to ban hunting on moral
grounds.

The contllict over hunting provides a site for exploring the primary
themes of Governing Out of Order. It is also interesting in its own right
in offering a reversal of more conventional conflicts over property and
land access which have focused on governmental ‘takings’,! and the
rights of members of the general public to cross private land.2 In this
chapter, I explore the reverse: elite access to, and authority over,
public space. The contested character of the land highlights the way in
which the authority of both hunt and county council was grounded in
control over the soil. The respective withdrawal of control that
occurred—first, through the council’s hunting ban, and second,
through judicial review of Somerset council’s decision undermined
both bodies, reconstructing them as ‘poachers’. The withdrawal of
land-rights can thus be seen as a deliberate strategy of disempower-
ment. While the council was intent on asserting its authority and
morality through the attack on hunting interests, the court was equally
intent on subordinatinglocal government to Parliament. Both the high
court and subsequent Court of Appeal agreed Somerset’s ban was ultra
vires; a ban for reasons of cruelty was outside the legitimate remit of
local government.

In addition, legitimate access to, and control over, land (rights) for
both hunt and council were identified as contingent on ‘good’ manage-
ment. Hunting’s political legitimacy depended on demonstrating it
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was for the welfare of the deer; the council’s legal right to ban
depended on showing it was being clone for land management rather
than ethical reasons. Thus, land rights performed a complex function.
On the one hand, they proved the basis of political authority; on the
other, they were the reward for exercising authority appropriately.
This dynamic is further complicated by the relationship between
governance and management. If land rights mediate the relationship
between governance and management, so that the former depends on
demonstrating the latter, what are the political implications for the
kind of governing agenda that can be articulated and developed?

Somerset’s Hunting Ban

Hunting is often equated with other country sports such as game-
shooting. However, in terms of property interests, hunting raises
different issues. Shooting and stalking are traditionally articulated to
ownership of the Jand on which the sport takes place 3 Thus, conflicts
revolve around attempts by private property owners to protect land
from wider public access in order to safeguard game.* However, essen-
tial to hunting, particularly in recent centuries, with the break-up of
chases, deer parks and royal forests, is the liberty of free chase, the right
to enter and take produce from another’s land.

The spatially transgressive character of modern deer and fox-hunt-
ing—their need to exceed geographical boundaries of land
ownership— has proven both the site and an increasingly effective
mechanism for challenging hunt power. From the late eighteenth
century, several cases arose concerning the legal status of hunting
where the hunt had neither a license nor informal permission to hunt
across other people’s land. The emergence of trespass principlesin thi's
area,’ whilst historically treated with relative unconcern by many
hunters for whom customary and sporting norms were more impor-
tant,® made possible a political strategy in which hunting could be
restraineds through the purchase and unsympathetic deployment of
sporting rights. The League Against Cruel Sports developed this strat-
egy from the 1950s, with purchases escalating in the 1970s.7 Pressure

was subsequently placed on other large landowners, such as the
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Cooperative Society and National Trust to follow suit.8 Faced with a
growing mosaic of inaccessible land, hunt supporters fought back,
buying up sporting rights of land across which they wished to hunt. In
Somerset, the key pro-hunt purchaser was the Badgworthy Land
Trust;? it approached landowners selling land to see if they would
donate or sell their sporting rights.

The decision by Somerset council, however, to enter the fray, using
control over sporting rights to introduce its own ban shifted the
conflict on to a different level. The specific background to Somerset
County Council’s ban goes back to the mid-1980s when the Liberal
Democrat authority considered the possibility of banning hunting on
a 148.acre strip of land owned in the Quantock Hills. Although the
council also owned other land in hunting country, Over Stowey
Customs Common was chosen because the council controlled the
hunting rights (the council had limited regulatory powers to restrict
hunting on land it did not own).!? It also proved a strategic choice of
land for a ban since the Common almost bisected the territory of the
Quantock Staghounds (QSH), the local Somerset hunt. In 1986
Somerset deferred reaching a decision until further studies on the
effects of deer hunting had been completed. In 1989, a Conservative
administration, sympathetic to staghunting, won control of the coun-
cil and the ban proposal was dropped. However, four years later, the
Liberal Democrats returned to power. Although no mention of a ban
was included in their manifesto, a report considering whether hunt-
ing should be banned was quickly completed for the July 1993
Environment Committee. The Committee decided that hunting should
continue. On 4 August 1993, the issue came before full council. At a
packed meeting and without a Liberal Democrat whip, the council
voted by a majority to ban deer hunting across Over Stowey.!!

Echoing a history of landed resistance to attacks on their authority
over rural space,!2 the hunt quickly responded. Its determination to
overturn the ban was strengthened by the rising number of similar
restrictions being introduced by other authorities.!3 The application
for judicial review against Somerset council was therefore an impor-
tant test case for the future of hunting.**The High Court ruled on R.
v. Somerset County Council ex p. Fewings and Others!S in early February
1994. In a judgment highly favourable to the hunt, justicc Laws held

Moral Perceptions and Management Concerns 147

that a local authority as a public body did not have an unfettered
discretion; any action must be justified by public law. In this case,
construing S. 120(1)(b) of Local Government Act 1972,1¢ it meant a
local authority could not take decisions about activities on its land on
the basis of moral perceptions. Hunting could not be prohibited
because it was morally repulsive. Although Somerset argued that its
decision had not been based on moral grounds, this was factually
rejected by the court. Justice Laws declared,

A prohibition on hunting, which manifestly interferes with the
lawful freedom of those who take part in the sport, could only be
justified under the subsection if the council reasonably concluded
that the prohibition was objectively necessary as the best means of
managing the deer herd, or was otherwise required, on objective
grounds, for the preservation or enhancement of the amenity of
their area.!?

The council appealed. In a majority judgment, 18 the Court of Appeal
upheld Justice Laws decision. Sir Thomas Bingham MR gave the lead-
ing decision which focused on the council’s failure to give adequate
attention to the statutory power on which the land was held.

The lack of reference to the governing statutory test was not ... a
purely formal omission, for if councillors had been referred to it
they would have had to attempt to define what benefit aban would
confer on the area and conversely what detriment the absence of a
ban would cause. !®

While the Court of Appeal was in agreement over the need to focus
on statutory construction, it disagreed over the implication this had for
the ‘cruelty’ argument. Bingham MR, taking the middle ground,
argued that the cruelty argument was not necessarily irrelevant, provid-
ing it was considered in the context of benefit to the area (the
statutory test), rather than as the expression of purely personal feel-
ing.20 Lord Justice Brown went further; he claimed ‘the cruelty
argument, as well as the countervailing ethical considerations, were

necessarily relevant to the decision’.?! The third judge, Lord Justice
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Thomas took the most conservative position. Agreeing with Justice
Laws, he declared that basing a decision to ban hunting on cruelty
grounds went beyond the ambit of the statute on which the land was

held.22

Hunt Governance and Land Rights

My interpretation of the conflict between hunt and council involves
reading it as a contest over rural governance. The hunt’s refusal to
accede to the council’s ban was more than simply a wish to carry on
hunting. It also represented a rural body’s fight to maintain its domain
of authority against ‘illegitimate’ state interference. But what does it
mean to call the hunt a governing body? Isn’t it just a group of people
who meet to chase, cornerand shoot deer? As I have set out in earlier
chapters (in particular chapter one), [ use governing to refer to insti-
tutional activity which has social, political or cultural objectives
embedded within it.23 As my previous discussion of the eruv makes
clear, not only state bodies govern; governance can also involve civil
bodies, such as an eruyv, school or, in this case, a hunt,

Discussing the hunt as a governing body does not mean that hunts
identified themselves as such—with its connotations of overriding
authority. They did, however, see themselves as playing a management

role.

Previous [council] committees ... had all recognised the contribu-
tion made by the sporting organisations ... that there were
management contributions, and so on, which they played a part in.
(Hunt supporter, interview)

Given, my interpretation of governance we can see the hunt govern-
ing in the way it regulated, structured and shaped a series of objects,
terrains and discourses. Impacting in ways not fully intended (given its
narrow agenda), its practices reveal the five aspects of power or
government identified by Foucault: [i] a system of differentiation; [ii]
objectives; [iii] application of power technologies; [iv] institutionalisa-

tion; and [v] rationalisation.2*

Moral Perceptions and Management Concerns 149

Governance by the hunt

I have noticed in debates with the hunt fraternity that they behave
as if they're the little sisters of mercy, trotting out now and again
to rescue poor, injured deer. (Councillor, interview)

So my basic support of the field sports side is not as a hunter or
fisher, It’s because of what it’s done in its responsibility in terms of
conservation ofthe land. (Hunt supporter and ex-councillor, inter-

view)

The principal object ofthe hunt’s governance agenda, not surprisingly,
concerned authority over the deer stock. This embodiment was,
however, permeated by tension. ®n the one hand, hunting’s role was
identified as functional: the culling of vermin deer. Without such
culling, the hunt argued, deer would destroy the local agriculture-
based economy. At the same time, hunting was romanticised for
nurturing beautiful, wild creatures. The Master of the QSH repeatedly
claimed how much he loved the deer,? identifying hunting as respon-
sible for sustenance of a healthy herd. ®ne of the QSH main public
arguments against a ban was that it would lead to less protection for
deer. This argument has a long history. An early Country Life article
dating from 1931, claimed that hunting assured the deer of protection
until maturity and then death at the hands of responsible persons.2é
Without hunting, farmers would shoot deer in ‘cold-blood’,27 with no
attempt at ‘responsible’ species management. Alternatively, deer
numbers would increase until starvation from lack of food created a
new equilibrium.

The Somerset decr hunt, in common with many other Britr'sh hunts,
did not defend the sport on grounds primarily of enjoyment.
Rationalisation for hunting instead took two other forms: sustainabil-
ity and normalisation. Since deer no longer have ‘natural’ predators,
the hunt must adopt this role to maintain the population at‘manage-
able’ levgls. Quality functions as both the objective and the means of
sustainability, embedded within a bio-politics of fertility, mortality
rates, social hygiene and healthy—although, in this case, not docile—
bodies. 28 The hunt portrayed itself as sustaining herd quality through
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act've eugeni'cs, ‘taking out’ physically weak or aging animals or an
overdominant stag.?® ‘The harbourer3® goes out ... and selects an
animal that should be hunted [for instance] elderly ones that are mating
with their granddaughters’. (Member, QSH, interview)3!

The hunt also rationalised their activity through a discourse of
normalisation whereby deer were ‘disciplined’ to express a ‘natural’
wildness. Where there is no hunting, deer herds become tame;?*? they
are willing to take food from humans, and no longer see them as a
threat. By reminding the deer that humankind represents danger,
hunters claimed, deer are kept alert and on guard—natural rather than
domesticated. Normalisation also extends to the hunters. Given deer
numbers need controlling, this should take place through the primor-
dial form which pits man against beast, rather than by ‘men in white
coats’. (Member, QSH, interview)?? In discussing other forms of
culling, hunt members criticised the anonymity, rigidity and pleasure-
lessness of modern, bureaucratic practice in which there was no
relationship with the deer3*—no love, excitement or passion—just a
remorseless, disinterested elimination of objects targeted for destruc-
tion. A similar argument is made by American hunters regarding the
culling work of sharpshooters.35 Embedded within thi's discourse is a
perception of hunt'ng as life-afirming—Ilegitimated, even, through
the consent of the hunted.

Although the deer proved the primary target for the hunt’s gover-
nance remit, the QSH also expressed authority in relation to the
organisation of land, community, economy and self. This does not
mean the hunt was able to control the physical, social and economic
environment, rather that it played a role in structuring its character.
As one hunt supporter stated in interview,

I support hunting because of the conservation of the land. The coun-
tryside is as it is because it’s managed and that's sports related.
Nobody can resource the countryside like sporting related activities.

The governance techniques deployed by the hunt linkcd authority over
the landscape closely to authority over the construction of community,
the local economy3¢ and management of the self. Within rural areas,
where the range of communities, employment opportunities, and

Moral Perceptions and Management Concerns 151

leisure activities found in urban areas do not exist, hunts have tradi-
tionally offered a highly visible, well-organised, social, cultural and
economic structure.37

The role of the hunt in the community is very big ... A lot of events
are organised by the hunt. [Otherwise] there’s not very much for
people to do. (Hunt opponent, interview)

in addition to organising social activities, deer hunting has historically
helped shore up rural hierarchies, despite the repeated modern refer-
ences to working-class participation—the local postman who followed
the QSH wasa frequently cited individual.38 At the hunt, people know
their place; the structure of the hunt as an organisation has also tended
to reinforce the authority of members of the landed gentry. In part this
reflected their dominance within the hunt organisation. However,
given the fact that deer hunting is a sport that relies on access to large
areas of land, hunts’ dependence on the co-operation of large
landowners reinforces the social and political authority already linked
to property ownership.3?

As well as offering a community frameswverk that incorporates local
residents within an intricate social and economic matrix, the hunt also
helped structure the identity and status of outsiders.4? Its influence in
identifying who does and does not belong is important, for it also
determines who can represent the past (see chapter three)*! and thus
the essence of the present within a locality. Yet, the cultural authority
of the hunt should not be overstated. It cannot maintain complete
control over interpretations of the rural, nor even over its own
conventions. A good example of this is ‘blooding’.4? Identified by
outsiders as a quintessential expression of the barbarism of hunting,
members of the QSH told me that, as a result, it was now rarely, if
ever, performed.

Finally, the hunt engages in the governance of self. This point was
made by several interviewees concerned that the sport was being inac-
curately; equated with leisure and amusement rather than discipline
and skill. Their emphasis on self-regulation and aspiration to rigid
norms echoes other examples, such as the management of sexuality
and faith, where the dominant class set themselves apart through their
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self-discipline. Traditionally linked to training for war,*3 the self-disci-
pline of hunting is articulated to an idealised paradigm of the
masculinised sportsman. # He demonstrates, first, the skills of primor-
dial man that remain in our collective memory but need to be revisited
if not entirely lost; second, the ‘civilised” skill of the chess-game, a
careful plotting and strategy of one brain against another, of man
against deer; and, third, self-control, even in the ultimate moment of
primordial excitement: the rout, capture and taking of another life.

Authority, legitimacy and access

I have discussed the ways in which the hunt operates as a governing
body in some detail as the notion of the hunt as a governance body may
seem counter-intuitive; however its existence as such is central to my
discussion. In considering the impact of loss of hunting access on the
hunt’s governing authority, it is also important to bear in mind the
hunt’s status within the complex inter-organisational network making
policy for the Quantock hills and deer in the early 1990s. Thus, in
considering the ways in which its authority was undermined, the
impact of the ban on the hunt’s ability to contribute authoritatively to
wider decision-making processes is important.

Somerset’s ban affected the ability of the QSH to hunt, but it also
had a greater effect. The withdrawal of land rights#* challenged the
hunt’s status and capacity to act as a governing institution because that
status and capacity largely rested on access to land. Hunting’s rela-
tionship to land rights has a long history.# Defined by its legal
relationship to the land (in contrast to poaching), hunting offered a
means of expressing and asserting elite power over the rural.+?While,
traditionally, consent played a minimal role in maintaining the hunt’s
authority, in the 1990s the retention of credibility is crucial. As a
consequence, hunts have increasingly had to justify their culling on
grounds the public find acceptable: the welfare of the deer, local econ-
omy, resourcing land management, etc. Yet, these discourses are not
alone enough. The legitimacy of the authority exercised by the hunt
also comes from the land—from an intens(iv)e, knowing, surveying
and shaping of the landscape. Such knowledge of the soil’s contours

and produce are the product of intently crossing the land: necessary
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preliminaries for a successful hunt. Thus, the hunt articulates a close,
almost organic, relationship to the soil in which the ability to recog-
nise minute changes generates the right to represent and speak on the
land’s behalf.

Conjoined to the land, the hunt provides the most natural, experi-
ential form of knowing. Unlike other forms, it is already there,
inscribed in the very character of the landscape.*® There are interest-
ing parallels here with environmental trust doctrine and the
development of principles of stewardship which hold that property
owners have responsibilities to present and future generations.*? For
instance, the notion that the hunt has moral representation rights as a
result of activity-generated rural knowledge uncannily echoes Justice
Douglas in the US Supreme Court decision of Sierra Club v. Morton 58
There, in a dissenting judgment, he stated that those who enjoyed and
used the land were its legitimate spokespeople and should be able to
speak on its behalf .51

ChallengingTraditional, Rural Governance

Access to land is clearly central to the hunt. This is not simply in order
to sport; it also concerns the hunt’s ability to govern with authority
and legitimacy. This relationship between hunting and the land begins
to clarify why Somerset’s ban appeared so threatening; at stake was
more than a useful strip of hunting ground.Yetit does not fully explain
why Somerset chose to take this action. To understand this decision we
need to consider two additional factors: first, the rise in local govern-
ment actrvism, particularly around animal welfare and rights; and
second, the value of land as a governance technique.

Local state activism
In the 1970s, Somerset council began to develop a more significant

governniental role in relation to the Quantock Hills.

Some hunt people say “What is the council doing here anyway’?
They [that is, the hunts] are dinosaurs, looking back to the 1940s
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and 50s when there were few visitors,and commoners managed the
hills. Now the public want to use the hills and there are other new
pressures. The local authority’s role is to manage pressures. We've
been involved in the hills for over twenty years, in a variety of ways,
through management plans etc. Our role ... js to talk to everyone
and take a strategic view. There were conflicts in the early 70s, with
increased visitor use, and the villages having pressures for new
developments. The County Council took on a brokerage role, and
the warden service began in 1973. (Council officer, interview)

An upsurge in local government activity to regulate and promote the
countryside for purposes of tourism and leisure coincided in the south-
west of England with another development: local government
activism. In the 1980s, activism ma'inly took shape in urban authori-
ties, where the new urban left focused on affirmative action,
international solidarity and alternative economic development.52 In
the late 1980s, however, this began to subside. In the 1990s, attention
shifted to animal welfare.

Urban councils had introduced animal welfare policies in an ad hoc
fashion since the 1970s.53 Indeed, several city councils had introduced,
ultimately symbolic, hunting bans. However, from the mid-1980s,
rural authorities became increasingly active. The emergence of hunt
bans alongside prohibitions on the use of animals in circuses and the
attempted restraint on live animal exports®* were all attempts to use
local government power to promote a particular ethic of animal
welfare and environmental consciousness.$® Based on the belief that
people other than landowners and farmers had a legitimate interest in
the way countryside animals were treated,*¢ councils attempted to
make the issue of life and death a public rather than private matter.

Itis important not to over-romanticise Somerset’s ban. Key consid-
crations in reaching the decision related to land and deer management,
both of which the hunt were perceived as undermining. While some
councillors probably deployed a management discourse in order to
make their decision appear less ‘political’ (a tendency strengthened by
the court judgments), the opposition of several others does seem to

have rested primarily on management grounds. Nevertheless, despite
environmental management concerns, it is clear from interviews and
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documentation that the ‘cruelty’ argument was pivotal. According to
the courts it was the pivotal factor. The following discussion is there-
fore based on the assumption that a major reason for the ban
concerned the perception that hunting was unacceptably cruel
Somerset’s decision was thusmore than an isolated attempt to control

a strip of land, albeit less than ‘the hunting of hunters’ that opponents
declared. 7

Land/property as site of rural con flict

Why did Somerset tackle hunting through the withdrawal of use
rights—a form of metaphorical enclosure?s8 A range of other govern-
mental techniques was possible: regulatory, service delivery,
propagandist, or price-based.’® Why did the council reject these in
favour of a strategy based on eliminating hunting from public land; one
that involved governing at its most direct? Three different reasons are
plausible. First, Somerset’s political agenda: a ban challenges the legit-
imacy of hunting in a way that restrictive licensing, for example, does
not. Denied access, hence the authority to speak on behalf of the soil,
the hunt’s ability to govern is jeopardised. Denying the hunt access to
public land also interrogates its very membership of the local commu-
nity. A body used to playing a key role in determining relations of
belonging and exclusion suddenly finds the terms of its own belong-
ing in doubt.

Second, a ban has physicality. Chris Clarke, Somerset council
leader, declared, ‘because of our ownership of this strategic piece of
land, any vote we take will have a real impact’.6% In interviews, several
councillors emphasised the importance of implementing policies that
would have a material manifestation, in contrast to what they saw as
the excessive symbolic nature of predominantly urban initiatives such
as Nuclear Free Zones. As one interviewed councillor put it,

Nuclear Free Zone is a rather stupid concept because it's just a
gesture ... [t further erodes the credibility of localgovernment. The

question is can you really do something about the crime you're
complaining about?
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Third, a ban involved exercising the authority that emanates from
private ownership rather than public regulatory power.6! Private
ownership, in this context, can be equated with governing directly—
through clear statements of permission and prohibition—rather than
with the more indirect, strategic and internalised mechanisms of
governing mid-way and at a distance. The decision to exercise private
land ownership also highlights the geographical location of the
conflict. Historically, rural areas have demonstrated considerable
antr'pathy to state intervention. The state is seen as an outsider: phys-
ically, socially and ideologically. In contrast to the authority and
legitimacy that comes from an organic relationship to the soil, state
regulatron appears parasitic, lifeless and colonising 52
By using sporting rights to regulate activities on their land,

Somerset attempted to behave like a private body. The council hailed
itself‘as landowners...’, arguingit was this designation that gave it the
right and authority to impose a ban.3 As one leading councillor inter-

viewed stated, ‘people who have land or property can decide whether
things happen on their land .6 Legitimate decision-making power thus

comes from private rights, rather than public justitication. In addition,

ownershrp control offers a legitimate weapon in restricting the land

rights,é5 and wider legitimacy, of others. The adoption of a land

ownership strategy by the council was therefore less an attack on

private landowner rights,6¢ than a decision to deploy and enforce

them. However, reliance on private property rights was a double-
edged sword. Somerset's authority as a governance body was explicitly
diminished in the performative act of ownership by the court’s denial
of their landowner rights. Justice Laws declared,

I would say that a public body enjoys no rights properly so called
... Where a right so [i.e., morally] to act is asserted by a subordi-
nate body, whose powers by definition are not at large, the court

will presume against it...6?
His words were echoed by Thomas Bingham, Master of the Rolls,

The reference ... to the council ‘as landowners’, and the statement
... that it was for every landowmer to decide what activities he
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wished to allow on his land, appear to equiparate the positions of
private and local authority landowners. This in my view reflected a
failure to appreciate the overriding statutory constraint.é8

A defective landowner

The courts’ construction of the council as a defective or inferiors®
landowner has three parts. First, judgments problematised the very
possibility of public ownership. How can land legally ‘belong’ to a body
which, as described by Justice Laws, lacks the very possibility of
rights?70 In considering local government’s land, we need to distinguish
between land as territory and land as property.?! In the main, British
politics does not treat local government's territorial interests with
much seriousness. While councils are consulted on boundary changes,
for instance, they have little power to stop them. Nevertheless, terri-
tory is important to local government: at the level of identity, authority,
and as the terrain subject to its regulatory capacity.

The Fewings decision, however, did not concern territorial belong-
ing, the council was not using its regulatory powers to ban huntimg on
private land within its boundaries (a far more difficult act) but
concerned a public body’s capacity to engage in legal ownership.?2
Usually, British courts treat local government as capable of possessing
use and exclusion rights, as well as rights of alienation (that is, of sale
or transfer).73 While these rights are basically contingent on the
pursuit of statutory objectives, problems of ownership are rarely
raised. Judicial challenges to the notion that land can belong to local
government emerge when authcrities use their land in controversial
ways, particularly when they exercise rights of exclusion against status
quo forces or practices in clear pursuit of a political agenda. In Costello
v. Dacorum D.C.,7* it was considered perfectly legitimate for a council
to purchase land in order to evict travellers. However, where an
authority refused to give the local rugby team use of a council-owned
stadium in protest at their refusal to discipline members who had
participa‘ted in a South African tour, the court declared that they had
exceeded their rights as land owners.”

Implicitly, despite the emphasis on councils as public bodies, the
courts judge their actions against the standard of the private landowner
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who is assumed to act for non-political reasons. Councils are, then,
penalised when they use their land for reasons not analogous to this
paradigm. Consequently, the problem is not councils engaging in ‘self-
seeking exploitation’,76 but rather using land ownership to assert a
‘territorial’ agenda: mandating discriminatory spatral access or use to
reinforce the political identity, character or authority of their regime.
Ownership is thus contested when councils use their land to promote
‘instrumental ideologies’,?7 such as animal rights, workers’ solidarity,
or anti-racism. Dawn Oliver argues that the courts intervene in these
cases because councils are using their power excessively to penalise
people behaving in disliked but legal ways.78Yet, the notion of penalty
assumes a right or legiti'mate expectation to hunt across public land,
use a council rugby stadium or have one’s newspapers stocked by local
libraries. Since it is doubtful to what extent such access is a ‘right’, and
since such rights can legitimately be withdrawn for other reasons:
managerial and resource-based, for example, it is not clear why local
councils should not be able to refuse permission where the activity
contravenes their agreed, politi'cal agenda.

The second aspect of the illegitimate landowner concerns judicial
imaginings of the rural. The courts undermined Somerset’s authority
in relation to Over Stowey by imagining the landscape in ways that
negated the council's legitimate control. Public space suggests univer-
sal access and use, as well as public ownership. But public space
inevitably will not be accessible to all activities or people. The most
obvious reason is simply competing use.” Land used for golf cannot
be used simultaneously for motorbike riding. In the case of the
Quantocks, it was similarly suggested by hunt opponents, that
rambling and huntrng represented competing uses between which the
council could legitimately arbitrate. However, the fluid and apparently
adaptable nature of rambling as a pastime rendered this argument inef-
fective. The courts were not prepared to treat the Quantocks as a site
upon which a legitimate decision about competing and incompatible
uses had to be made. This does not mean, however, that the space was
not constructed in an exclusionary manner. Rather than exclusion
being driven by the demands of competing activities, it functioned in
the identification and imagining of the land.80

Different writers have explored the exclusionary imagining of rural

Moral Perceptions and Management Concerns 159

space.®! In the case of the British countryside, its historical and
cultural representation as the source of essential England3? has led it
to be inscribed as racially white and non-immigrant.33 While neither
court engaged in racialised representations of the rural, their judg-
ments implicitly reproduced the exclusionary character of the
countryside in a way that affirmed the QSH spatial imaginary and
simultaneously undermined Somerset council’s legitimate authority. In
a historical narrative of the present, the court portrayed hunting as
firmly rooted within Quantocks soil. Justice Laws declared, ‘The hunt
has been an established part of the scene in the area in question at least
since the 1920s..’8+ Swinton Thomas LJ explicitly placed the
commencement of hunting, by the QSH, four yearsprior to the coun-
cil acquiring the land.35 In this way, judicial dicta echoed Fewings,
Master of the QSH, who declared the ban was ‘a lot more than stop-
ping hunting ... it’s the whole tradition of the Quantocks’.8¢
Imagining public space structures the boundaries of appropriate
practice. Justice Laws, for instance, described the ‘land which is the
subject of the council’s prohibition’ not by name but through its rela-
tionship to what is important: ‘the territory over which red deer are
most regularly hunted by the staghounds’.8? Hunting becomes integral
to thr's imagining of the Quantocks in a way that would be unlikely for
off-road driving or motorbike riding. Given the latters’ relative lack
of status, it is unlikely their presence would be embedded within an
imaginary of the hills. More likely, a ban would be defined as proper
environmental management for dealing with a nuisance. Imaginings of
space thus produce a fundamental polarity between ‘nuisance’®® and
‘freedom’. This dichotomy is not concerned with relations between
competing activities, as one might expect, but rather with the relation
between activity and cultural imaginings of space. As Bingham MR
stated in discussing Costello, where the eviction of travellers had been
upheld under the same statutory provision raised in the Fewings case,
tihis case is perhaps too obvious to give much help. The council
acquired the land to remedy a nuisance.’8% Nuisance becomes defined
by its discord with a dominant spatial imaginary, freedom by its
harmony
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Sharing Management Discourse

The only legitimate issues from our point of view were in terms of
management and conservation. They were certarnly not to look at
whethe rstag hunting was correct, we would have seen it certainly
as outside of our mandated responsibilities as a local authority.
(Hunt supporter and ex-councillor, interview)

The third way in which the courts challenged the legitimacy of
Somerset council as landowner was through the status accorded to
management rationale. Despite the fact the wording of the key statu-
tory section determining the way Over Stowey could be governed by
the council-—S. 120(1)(b) of the Local GovernmentAct 1972—refers
to the ‘benefit, improvement or development of their area’,%! the
courts insisted on the interpretive claim that fultilment of statutory
objectives meant land being used for ‘management’ purposes. In other
words, land rights, thus governance authority, became contingent on
demonstrating ‘good’ management.

Interviewing participants on both sides of the conflict, the signifi-
cance of management discourse as a technique of legitimacy became
quickly apparent. The QSH emphasised that hunting was integral to
the good management of the deer (as a species)?®? that, without it, both
deer and environmental management would spiral out of control.
Similarly, the council defended its ban on management grounds.
Somerset were not opposed to culling; their criticism of the hunt was
that they failed efficiently to contribute to it. The council’s critique of
the hunt revolved around two themes. First, the hunt did not assist in
deer governance. A key aspect of the council’s argument was that the
hunt was neither necessary nor helpful to successful population
control—since the hunt could (and indeed preferred to) spend all day
chasing a single animal. In addition, the hunt did not choose the deer
most needing to be culled. Rather, Somerset clarmed, reiterating a
widely held belief, the QSH chose a strong animal for a good chase.?3

Second, Somerset disputed the hunt’s commitment to wider gover-
nance norms such as environmental management. In building up its
critique, the council presented extensive evidence of damage to land
and fauna caused by the hunt, as well as the harm caused to other
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users. ‘In 1987, we looked at the performance of the hunt and decided
it was a nuisance.. Four hundred vehicles up there, often out of
control, nasty, disrupting quiet enjoyment’ (Councillor, interview).
Juxtaposed against a discourse of management, the hunt was depicted
as articulating an anti-govern/ mentality that undermined planning and
husbandry. The hunt was out of control; motivated by a lust for the
chase and kill,% it thrived on the blood, flesh, and skin of the shot
deer.9 Even opponents who saw this representation as overwrought,
criticised the hunt for their refusal to submit to the democratic
authority and culture of local government. According to one council-
lor interviewed, ‘the hunt'ng community is the last vestige of medieval
and rural anarchy’.

Other opponents questioned the legitimacy of the hunt’s reliance
on self-regulation,

They believe they're not answerable to anyone—above the law—
just answerable to their own bodies, but nobody polices their own
rules. (Hunt opponent, interview)

The hunt might obey their own rules, but, it was argued, paid little
attention to the common good. At the heart of this criticism, we can
see a dichotomy between public and private governance. Despite its
deployment of private governance techniques, the council’s concern
was for others, the hunt only for itself.

Yet, despite their shared stress on the need for management, the
QSH and council could not reach agreement. Each report or factual
detail generated incited its counter. Are deer more successively culled
by rifle? Can they feel terror from a hunt?°¢ How much damage do
deer cause? What effect does hunting have on the economy and deer
population? Do other forms of crop protection exist? Arguments and
substantiations, predating the Somerset conflict,’? reverberated
endlessly as each side wielded data that defendad its activities and
authority.”® The reason why agreement could not be reached is,
perhaps, obvious. Despite the deployment of management discourse
by both sides, other issues were more fundamental in shaping under-
lying attitudes: namely, is it acceptable to cull for pleasure? Should
local government be able to proscribe activities on ethical or moral
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grounds? Management discourse obscured these issues; it also gener-

ated further problems.

Clearly, management can function as an open-textured concept
articulating different meanings.®® However, the positivist, apolitical

interpretation given to the term by all sides had serious implications.

One of the effects of basing land rights on good management,

constructing pleasure or morality as antithetical criteria, is that pover-
gP )/ g

nance bodies, in this case Somerset council, become obliged to

conform to existing, hegemonic norms.100This s not simply a domes-
tic experience. Similar problems have confronted the Inuit people,
whose demands for increased political responsibility and autonomy

have been met with the requirement that first they demonstrate ‘satis-
factory' wildlife management, !

01 The naturalised, seemingly apolitical,
character of this demand facil

itates its effectiveness. It is a form of
governing in which subjects are clearly expected to govern themsclves,
and in which conflicts are blamed on technocratic or professional fail-
ure rather than being seen as invol\-'ing essentially contested values. 102
As well as constructing and requiring compliance with a particular
set of norms, making governance contingent on good management
also has another drawhack. It runs the danger of contracting the jmag-
ined boundaries of political governance. This is more than a semantic
point. In this chapter I have interpreted governance far more broadly
than management: as concerning authority within an area as well as the
structuring of resources, discourses and terrain. Management, in
contrast, within the conflict, was interpreted as relating to the efficient
and effective planning and use of resources for human gain
consumption. Thus, the broader remit or possibilities of governing
become lost through the emphasis on management, Governing came
to mean managing; other possibilities, if they were even considered,
became construed as well beyond local government’s remit.

and

Conclusion

Political activism by local government in recent years is well known,
What has been less apparent are the interests

within civil society
affected by state intervention. In thas study,

Somerset council’sattem t
P
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to extend its remit in animal welfare brought it into confliot with the
longstanding activities of the Quantock Sraghounds, Asa m1l<’:src; Cagg:—
ratus of power, the QSH were not colonised by the c;)uhnc; 4 herd;
but surpassed; their involvement in the management of the ee e
and countryside rejected. Since they were not offered co-optlon,t ‘hz
fought back, refusing to acquiesce in Somerset’s attempt to se
Aldli da.
“ﬂldl]:::eafgoecr:.lsed on land rights as providing both the terrain an((li te?h—
niques of struggle. For the hunt, access to land was crucnalfrn 0; f;on(:i
hunting to take place. However, land rights were also .a oun ab §
basis for the hunt’s authority and legitimaoy as a governan((:ie 0 );,
involved in governing landscape, community, ec.o'nor;:y. an frsl:::ti
cultural imaginary, as well as the deer. The council s.c oice ok =
egy—targeting land access—thus signalled a major l:ttac ! : ;
Somerset’s decision to use land rights as a governance techno ogy a sc;
reveals something of the complex relations.hip.between land an ;ur'an
state governance, in particular, that authority is seen to ema;jste tr(t:ous
land owmership rather than from public regulatory power. es ;ere
of private ownership and its separation from public autholritylwas i
reinforced by the two court decisions. Statements about oca goxr g
ment’s subordination to statute and Parliament combmed w1tti a
narrow reading of S.120(1)(b) to renderlocal state ownershllp C(:i:l.tn
gent on hegemonic norms of appropriate governmenll:a dac 'Sim);.
Juridically, this concerned the legal status of the council’s deci st(;
however, the hunt’s political credibility—and thus long-term a(f:)esﬁon
land—was also dependent on demonstrating ita essential C.Ontl‘:-l u #
to thegood management of the deer (as well as its economic and socia
Wlll;l)llle ‘management’ is conceptually contested, r/arious ;ssu(:g;;)ci:e
were apparent in the way it was deployed w1t_h1.n. t 1ls e
Problematic in their own right, these generated additional pro ity
thanks to the way hunt, court and council equated governlam;i:imate
management. The emphasis on management as the onlyl. eg o
basis for local government environmental ‘interventions i m?:?mately
space within which other govern/mentalities coul.d bel’ teif;] ‘1
expressed. Somerset did not entirely aocede t:; this ponlance agenda
tionism; the council attempted to maintain a wider gover

& .&ll e : 9
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in asserting its right as a dcmocratically elected body to develop ethi- Pal’t Five
cal policies. However, its simultaneous articulation of a positivist,

managerial agenda subordinated a more opposttional set of objectives

and rationalities, CO n Cl uSiO n




8 Towards Governing
Out of Order

[N]o political act embodies ... a standard [of consent] perfectly

prior to its institution. If it did, it would not be a political act, but
one of administration or execution; because it does not, a politi-
cal actalways lacks full legitimacy at the moment of its production
... The paradox of politics/ sovereignty resides in this temporal gap
between act and consent ... The temporal gap contains an element
of arbitrariness not eliminable from political life.!

In Favour of Excess

Governing Qut of Order, presents a series of images of governmentality
at the close of the twentieth century. In doing so, I have chosen focal
or flash-point moments that highlight my key themes of space, belong-
ing and excessive governance; however, my perspective so far has been
analytrcal rather than normative. [ have offered interpretations ofinsti-
tutional and cultural power-clashes buthave refrained from setting out
any basis for resolution. Yet, the normative questions raised deserve
consideration. Should councils be able to ban hunting on ethical
grounds? Should governments be able to require the promotion of
Christianity within schools? Should religious communities be able to
claim symbolic ownership of public space? When do governing bodies
go too far?

One way of approaching these questions is through the terms of
constitutionalism which seeks to allocate and balance political power
between governmental institutions. Constitutional politics asks: what
powers should local government have? What forms, if any, of direct
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constitutional order. This form of limiting occurs

B s : : in several ways. Op
egal device of uitrg vires—where decisio 4 i

ns are reviewed and
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etended by lower level actors agaimst the power , ;
of more senior bodies, ’ _

tatus quo is
acquisition attempts

In this
and to ad(i/}:)acitter, Ihwm:lt t? m.ake @ case for governing ‘out of order’
B iy e that u?stltunons contest the boundaries of their
First, the.y incll(x:g: tte S]Z'atlons CZ."?’ and indeed have, taken three forms.
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gomical g ‘out ?f ?Tder is based on four Premises: political realito'
responsibility; political darity; and political innovation 4
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Political reality

Ultra vires actions and insubordination are a political fact. Indeed, what
kind of polity would we have where the boundaries of governance
were not being contested? Part of the difficulty in thinking about these
issues is that terms such as ultra vires impose a legal framework and
imaginary upon political conflict. Concerned with legal rather than
political capability, ultra vires normalises both the need for, and capac-
ity to achieve, a division of political power. I do not wish to argue
against the allocation of responsibility and legal capability altogether.
However, a precise, formal division does not reflect the current situ-
ation within the British polity where responsibilities overlap, where
statutory and political authority is both transferrable and subject to
constant renegotiation, and where, as a result, considerable uncer-
tainty can exist regarding institutional remit and responsibility (see
chapter five). Partly this reflects the state of politics at the end of the
twentieth century, but it also goes deeper. Institutional excess is both
a political reality and an inevitability because of an inability to fix insti-
tutional behaviour. While institutions are not blank pages, they also do
not have an essence that can be fully *known’. Given their overdeter-
mined relationship to their environment, they will always be out of
control, behaving in unexpected and undesired ways. 1 am therefore
wary of any suggestion that institutional responsibilities can be divided
up in a clear, fixed manner.

One consequence of the inherent fluidity of institutional role and
practice—the lack of an essential, institutional truth—is to question
a political strategy that places great weight on identifying, and then
implementing, a specific, ‘correct’ institutional arrangement or
patterning. In saying this, 1 wish to underscore two points, First, insti-
tutional agency is mediated by a vast range of interconnected variables.
I write this in the aftermath of the British Labour government’s 1997
election victory, in a new political environment where people are
hoping for constitutional change, and where there may be much
searchitfg for blueprints on how to realiocate political power. Yet,

while progressives in London have argued for a new city-wide author-
ity, progressives in Toronto, Canada, have campargned against the
amalgamation of local governments into one greater Toronto body.+
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This does not mean one set is wrong. Rather, it suggests that institu-
tional impact is contingent on specific circumstances rather than on a
more abstract conception of how different bodies operate.

Second, despite the existence in Britain of a formal political hier-
archy, even a sovereign Parliament cannot fully determine the
behaviour of jts Institutional subordinates. Power is not a resource that
One institution or text can collect in and then (re)distribute. Thus, 1

would modify Clarke and Newman’s claim that [t]he state delegates—

through a variety of means—its authority to subaltern organisations
g Y )/ g

--- empowered to act on jzs behalf .6 First, changes function from the
political baseline or resource allocation that currently exist. In addi-
tion, while certain forms of power can be withdrawn and
reallocated—legal and financial resources, for instance—others, such
as expertise and institutional authority, are harder and slower to
dislodge (see chapter five). Power resources are not discrete bundles
that can be given and taken away. They gro
their context in ways that can only be controlled awkwardly by the
centre. For instance, in the 1980s, central government withdrew
many of local education authorities’ (LEAs) power resources.?
However, short of abolition (used in several instances), it proved far
harder for the state to stop other forms of power from filling, at least
to some degree, the remaining gap, as authority, experience and

expertise were deployed by LEAs to compensate for their loss of legal
and financial controls (see chapter five).

Political responsibilit y

Exceeding the boundaries of institutional order is a political reality.
Thi's should be validated and extended where to do otherwise would
be to abdicate a more important responsibi]ity. The hierarchical model
of British governance allows institutions to disclaim res
through reference to someone else’s orders. The premise of my argu-
ment is that this abdication of responsibility is not ethically acceptable,
Since institut'ons exercise a governing role, they need to take respon-
sibility for the effects of their actions and Inactions, regardless of
whether the issue in question is one over which they have substantial
legal power. While jt might be counterproductive to hold a subordi-

ponsibility

if
I
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Ideologically Visible Governing

[t is not a vote for outdated dogma or ideology of any kind.
(Tony Blair, acceptance speech, general election, 1 May 1997)

Most of the struggles explored in this book concern attacks on insti-
tutions perceived as engaged in ideological governance. This does not
mean that governance can be non-ideological—all governance is based
on certain interpretive and normative frameworks; ratber tbe impor-
tant point is that governance can present itself as non-ideological. When
bodies transgress this no-ideology rule, or when they can be strategi-
cally depicted as such, they become vulnerable to attack.'s Previous
chapters have identified four techniques used to construct, and contest
other bodies’ ‘ideological’ behaviour, and to achieve self-identification
as non-ideological. These are positivist administration or managerial-
ism (see chapter seven); the assertion of institutional hierarchy and
constitutional norms (see chapters four, five and seven); political
accountability (see chapters two, four and five); and the use of histor-
ical narrative (see chapter three).

Positivist forms of governance—with their ‘end of ideology’ reso-
nance—became increasingly pervasive in Britain from the late 1980s.
Epitomised in the above quotation from Tony Blair, they are based on
the notion that proper governing comes from the pursuit of good
management (with its uncontentious economic norms) rather than
from ideology. In my discussion of decr hunting (chapter seven), the
authority given to management rationale by the courts, hunt, and even
by the council, as the basis for making land-use decisions, provides a
clear example of this approach. Implicit advocacy of a positivist
approachisalso evident in tbe courts’ rejection of socialist philanthropy
as a legitimate local government objective, substituting business norms
instead (chapter four), and in Hackney council’s dismissal of an ‘ideo-
logical’ approach to equal opportunities (chapter five).

If the policies of opponents can be identified as ideological or exces-
sively ﬁoliﬁcal, then it becomes possible to define one's own preferred
methods and paradigms as non-ideological. If non-ideological policies
are possible, they must be preferable since scientific expertise, objec-
tivity and economic rationality generate ‘better’ admimi'stration than
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agenda. Clearly, this is not the case. The attempt by British right-wing
forces to use education legislation to embed Christran norms and
values withi'n school practice can also be seen as an example of explicit
ideological politics (chapter three). While the norms and meanings
conveyed came within a broadly defined common-sense—
Anglocentric, Christian hegemony—the strategy nevertheless aimed
to engender explicit, ideological change by reconstructing Britain as a
Christian community. Perhaps because it came from central govern-
ment—an institution with more legitimacy to promote ideological
politics—religious education reform ofters an example of legitimate
ideological pursuit. By this, I do not mean that the law was not criti-
cised. Government policy promoting Christianity in schools
encountered intense resistance and opposition. However, as 1 discuss
in chapter three, little of the resistance challenged government’s right
to intervene. In other words, the construction of a new religious
settlement was seen as a legitimate government objective.

Yet this permission is complicated by the fact that, despite its
promulgation by central rather than local government, the perception
of religious education policy as politically ‘in order’ was heavily
contingent on its representation as reestablishing past norms, values
and practices. Proponents vigorously argued that promoting Christian
values in schools was not new. Legitimised by the historical,
Established character of the Church of England, and earlier education
law, religious education policy was constituted as a renewal of commit-
ment, aided by stricter enforcement measures targeting
non-compliers. In chapter three, I question this portrayal of Britain’s
past. Yet, whether or not such conservative Christian representations
are largely mythical is, here, beside the point. What I want to empha-
sise is that, even in this instance of Parliamentary instigation,
ideological policies were couched in the language of continuity rather

than change.

Explicitly icleological governance then appears, from the studies in
this book, to be constrained. Bodies are obliged to couch policies in
the language of historical continuity, good management, or commu-
nity accountability, in order to obtain legitimacy. In some instances,
this is simply a matter of presentation or discourse; in other cases, it
makes particular initiatives impossible, for instance, where policies
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cannot be reframed within more apolitical terms. But why does this
steer against ideological governance matter? I suggested above that
ideologically motivated governing should be promoted, or at least
facilitated. I want now to explore this argument further.

In defence of ideology

My starting-point is the belief that governance is inherently ideologi-
cal.!7 In other words, all techniques, forms and objectives of governing
emerge from, and articulate, particular frameworks and values. The
ideological character of governance is also apparent in the fact policies
impact upon, and are shaped by, social relations in asymmetrical or
unequal ways. If we accept this starting-point, the notion of non-ideo-
logical governance is simply illusory, deflecting attention from the
social agenda and effects of governance practices. Explicitly ideologi-
cal governance, in contrast, draws attention to the substantive reasons
for pursuing a particular policy. It also identifies what I would call—
at least at a formal level-—'good’ reasons for policy initiatives or
decisions. Thus, rather than seeing ideological considerations as some-
how second-rate, or even sordid, I would argue that ideology is a
legitimate and productive basis for decisions since it highlights the
relationship between decisions and goals, and frequently makes sense
of otherwise incomprehensible initiatives. Increasing Christianity's
profile within schools, for example, is far more understandable when
placed within a project of reaffirming a homogenous English identity
and conservative community norms than within the more ‘manager-
ial’ discourse of reducing teenage violence.

Defending ideological governance mayseem more legitimate if it is
reframed in the language of ethics—making decisions on the basis of
a particular vision of the good life and of good conduct. This is because
ethical decisions tend to be seen as beneficial, with a positive value
judgment attached. However, I am using both ethical and ideological
as analytical rather than normative concepts. I do not assume that the
ideological or ethical bases for governance decisions are ones 1 would
support or consider necessarily progressive. Rather, both terms iden-

tify the construction of policy rationales in ways that emphasise
underlying values and objectives. 8
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Meta-governance and Innovation
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institutions. I have argued here for the explicit politicisation of insti-
tutvonal practice, and for the transgression of boundaries, but 1 do not
wish to underestimate the inevitable limits and constraints within
which governing bodies function. An extensive literature exists
exploring the ways in which diff erent state arenas contain and restruc-
ture radical ideas.?? Governing institutions within civil society are also
not necessarily any more progressive as my discussion of the hunt and
eruv demonstrates (see chapters six and seven). | therefore do not
advocate institutional politics as a replacement for other political
arenas. Rather, I identif y governing institutions as forming collectively
an important network of actors. Institutions not only engage in poli-
tics in their own right, but, in addition, through their power, structures
and resources impact upon the choices, strategies and goals of other
political forces.
Yet, given that are institutions are not the only political players does
allowing them to extend their remit as wide as they like run the risk
of crasing altogether a domain or series of life-choices?3 free from
governmental interference. This is an important issue in a period
where political debate is targeted at pushing back the state and increas-
ing the domain of civic freedom. However, raising the issue of a
domain free from institutional governance is not as straightforward as
it might first appear. In this book, I have built on existing critiques to
problematise the notion of a private, ungoverned realm in four ways.
First, [ contest the notion of a clearly delineated division between the
state and civil society. Second, I treat civil bodies, such as the hunt or
eruv, as exercising governance. Third, I argue that such civil bodies are
as liable as other governing bodies to behave in autocratic, unac-
countable ways. Fourth, while not all areas of life are subject to direct
control by an institutional body, if we include governing at a distance
(see chapters one and five), few, if any, areas are left untouched.

In addition, the boundary between instituti'onal activism and indi-
vidual and collective agency is not a clear one. This is not a zero-sum
relationship in which the more governinginstitutions do, the less other
actors ave capable of performing. Governing institutions can give
resources to and empower individuals and groups in a myriad of differ-
ent ways—both intended and unintentional 2* Conversely the agency
of governing institutions, while mediated by institutional structures,
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