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Foreword

The Federal Republic of Germany has built a democratic society on the foundations
of the Basic Law. Its legislative bodies, judicial system, academic community, and
media have all played a crucial role in enabling Germany to join the group of rule-
of-law nations respected on the global stage. In a globalised world, where domestic
legal systems compete, German law has become the subject of growing interest. In
response to this greater interest, the leading institutions of German legal life have
joined forces with the Federal Ministry of Justice to form the Alliance for German
Law.

The Federal Ministry of Justice publishes English-language translations of key
German legislation. While the latter can offer a basic insight into German law, legal
provisions alone do not suffice to impart a clear understanding of our country’s
legal structures, systems, and dynamics. This is where Germany’s legal academics
must take up the gauntlet.

It is therefore highly commendable that Professor Vormbaum’s book, A Modern
History of German Criminal Law, has been published in English. I would like to
thank the editor, Professor Bohlander, and the Volkswagen Foundation, which has
supported this project. I agree entirely with the author that, in order to understand
the law as it stands, knowledge is required of its origins, as well as its development
from the age of enlightenment to the present day. The aim of this book is to make
such knowledge widely accessible to an audience outside of the German-speaking
world.

I therefore hope that the English-language version of this book will enjoy the
broad readership it deserves.

Sabine Leutheusser-Schnarrenberger






Preface to the Second edition

The favourable reception of the first edition has made it possible for a second to
follow after a comparatively brief space of time. The aims of the study remain the
same. For those student readers whose interest in matters of legal history already
shows their desire to gain not only an understanding of the (naturally indispensable)
technical requirements of their subject but of its structural problems also, it aims to
provide a way of acquiring a basic overview of the history of modern criminal law
that will enable them to engage critically with those technical requirements. It also
aims to give “late starters”, such as lawyers and others interested in legal matters
who have already entered working life, an opportunity to catch up on this knowl-
edge. The fact that the editorial team of the journal Juristische Schulung (JuS)
selected this book as one of its “legal educational books of the year” (cf. JuS 2009,
1160) would seem to confirm that these aims have been recognised.

Besides correcting a few technical and editorial errors, this new edition diversifies
and goes deeper into some points, which means the book has become slightly longer.
Important new publications—particularly essays—have been taken into account, and
here and there older literature has also been considered afresh. Due to its scope, which
remains limited, this work cannot of course be comprehensive in this regard.

Many thanks to all whose suggestions and comments on the previous edition
helped me to see some points more clearly. Particular thanks are due to the Berlin
teachers of criminal law who gave me the opportunity to present and discuss my
ideas and concepts in their seminar.’

Once again, I was able to rely on the support of Zekai Dagasan and Anne
Gipperich for the new edition.

Hagen, Germany Thomas Vormbaum
Summer 2010

' A shorter version of the discussion of methods presented under § 1 was included in the internet
portal Docupedia Zeitgeschichte run by the Zentrum fiir zeitgeschichtliche Forschung Potsdam
(Centre for contemporary historical research Potsdam) under the title “Juristische Zeitgeschichte”
(Legal contemporary history): http://docupedia.de/docupedia/index.php?title=Juristische_
Zeitgeschichte&oldid =71531, where it is also possible to comment on this discussion.
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Introduction

This textbook follows two objectives. Firstly, it aims to give a reliable overview of
the development of criminal law from the end of the Enlightenment to the present
day. Secondly, its goal is to facilitate a methodological understanding enabling a
critical historical approach to contemporary criminal law. The basic idea informing
this book, discussed at greater length in the first chapter, is that the time period
presented here constitutes a single legal-historical epoch that is characterised by
fundamental traits and that the strengthening or weakening of these traits allows
conclusions to be drawn regarding the position of law and criminal law during
specific periods within this epoch.

The textbook forms an introduction in both regards. Its scope is limited to the
content necessary to convey a basic knowledge of the history of criminal law in the
19th and 20th centuries to both law students, as well as those who have come to
the conclusion at a later point in their lives that historical knowledge helps them to
better understand the current legislation. Furthermore, it hopes to give an idea of
how this newly acquired knowledge might be used in a critical historical evaluation
of the current law.'

The history of criminal law, of which this book provides an account, did not take
place in a political or social vacuum. Thus, political and social history is included in
the account where it is deemed necessary for an understanding of legal history.

The history of criminal law as a subject of research, as is the case with every
historical account, is also an interpretation, and particularly so in the case of a book
such as the present one, which besides presenting facts also has a methodological
aim. Of course, this does not mean that facts are chosen and weighted at random.
Our journey through the legal-historical epoch should be imagined as traversing the

"The bibliographical information contains suggestions for further reading for those wishing to
gain deeper knowledge and understanding. A more detailed exploration will soon be available in
the multi-volume Handbuch der Strafrechtsgeschichte (Handbook of the History of Criminal Law)
published by Springer, in which the author is writing about the 20th century. A final suggestion is
the collection of texts “Strafrechtsdenker der Neuzeit” (Early Modern Theorists of Penal Law)
edited by the author (referenced in the Bibliography).
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Xxii Introduction

entire length of a long island covered in jungle (perhaps similar in shape to Cuba).
Someone undertaking this journey can use a machete to cut his or her own way
through the forest, but the path is not solely a matter of personal choice, for the
terrain’s topographical features will have to be taken into account: mountains to be
circumvented, dried-up river beds used, those carrying water crossed at the right
places, and natural paths and clearings sought out and used to ease the way. Anyone
starting out on this journey must therefore consider to which extent he or she wants
to use those tracks already made by others—at the risk of detours or being led
astray. The author hopes and is confident that he will guide readers successfully
through the jungle to their goal (i.e. learning target)” while making them aware of
the topographical features so that they will be able to undertake the journey again,
maybe this time on paths they themselves have cut.

On the whole, the subject of this account is the history of German criminal law.
Additions result from the fact that German criminal law was closely linked to
criminal law in other European countries and pan-European developments both at
the beginning and the end of the epoch under discussion. Not only are there many
shared features in “common” criminal law during pre-revolutionary and
pre-Napoleonic times, but the internationally debated concept of reform also
emerged at this point in time. Present times reveal the first outlines of a European
criminal law, the—sometimes quite problematic—features of which will be
investigated briefly towards the end of the account.’ But even in the time of national
criminal codes, there was an international debate on criminal law in which German
theory of criminal law played an important part. Lastly, the author admits to a
personal interest in the development of criminal law in Italy, which is thus occa-
sionally referred to, and as he is of the opinion that German criminal law theory and
research about the history of criminal law, regardless of its undisputed quality,
could benefit from its Italian counterpart, these references are considered relevant
to the subject.*

The idea that the history of law is merely a superfluous addendum to legal
training and has no relevance to the practice of law is both common and wrong—
even if one is of the opinion that “education” must be measured against its
“practical” applicability: a lack of knowledge of the history that conditions current

21t was only noticed later that the island example selected here, Cuba, lies close to Guantanamo
Bay. It cannot be denied, however, that the characteristics of modern criminal law allow for the
possibility of “Guantanamo”.

*In a 2006 contribution on the development of criminal law in the EU published in German, the
Italian scholar of criminal law Massimo Donini identifies the beginnings of a “new Middle Ages of
criminal law”, referring to “a new network of territorialism and universalism reminiscent in some
regards of [the coexistence of ius commune and statutory law] of the Middle Ages”: Massimo
Donini, Ein neues strafrechtliches Mittelalter? Altes und Neues in der Expansion des Wirtschaft-
strafrechts, in: ibid., Strafrechtstheorie und Strafrechtsreform. Beitrage zum Strafrecht und zur
Strafrechtspolitik in Italien und Europa. Berlin 2006, p. 203 ff., 217.

4Marnﬁ*ed Maiwald gives an excellent introduction in his Einfiihrung in das italienische Strafrecht
und Strafprozessrecht. Frankfurt am Main 2009.
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law means one is not only helpless when it comes to solving many technical
questions of current law but also helpless in the face of power. That punishment
by the state is an expression of power is of course obvious. But power needs to be
the subject of constant critical scrutiny—regardless of whether and how well that
power is legitimised.” For those who share the author’s opinion that criminal law
and theory should be tools used to scrutinise power and to rein in and control state
punishment, the history of criminal law will form an indispensable part of criminal
law research and teaching, for vigilance vis-a-vis power grows above all out of a
knowledge of its abuses, and where these abuses are found, it is usually easy to find
criminal laws that legitimise them too.

This textbook is informed by parts of my course of the same name written for the
consecutive degree “Master of Laws” at the FernUniversitat in Hagen. Thus, it has
benefited from suggestions, contributions, and proofreading for that course by my
colleagues Dr. Martin Asholt, stud. iur. Katharina Kiihne, Dr. Kathrin Rentrop,
stud. iur. Dana Theil, and Dipl. iur. (Miinster) Nadeschda Wilkitzki. Anne Gipperich
and stud. iur. Zekai Dagasan were indispensible in creating the master copy for
printing. My warmest thanks are due to all of them.

5 A recent publication on this subject is Mario Cattaneo, Recht und Gewalt. Ein problematisches
Verhaltnis. Miinster 2008.



§ 1 Delimiting the Time Period
and Methodology'

The “modern history of criminal law”, the subject-matter this book is intended to
provide an introduction to, could also be termed “contemporary history of criminal
law” or “contemporary criminal history”. Thus three thematic areas are alluded to,
forming concentric circles and progressing from the largest to the smallest as
follows:

* “Contemporary history”;
+ “Contemporary legal history”?;
e “Contemporary criminal legal history”;

As there is no general agreement on what these basic terms denote, they first
must be defined or at least rendered plausible.

" General secondary literature on this topic: Justizministerium Nordrhein-Westfalen (Ed.),
Perspektiven und Projekte (Juristische Zeitgeschichte NRW. 2). Diisseldorf 1994 (with
contributions by Klaus Bistlein, Norbert Haase, Birte E. Keppler, Helmut Kramer, Klaus Marxen,
Dieter Strempel, Hans-Ulrich Thamer, Thomas Vormbaum); Wolfgang Naucke, Uber protokol-
lierende und summierende (neuere) Strafrechtsgeschichte, in: Der praktische Nutzen der
Rechtsgeschichte. Hans Hattenhauer zum 8. September 2001. Heidelberg 2003, p. 353 ff.

2 The German term “juristische Zeitgeschichte” (English: contemporary legal history) was appar-
ently coined by Klippel; see Diethelm Klippel, Juristische Zeitgeschichte. Die Bedeutung der
Rechtsgeschichte  fiir die  Zivilrechtswissenschaft  (Gielener r