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General editors’ preface

This is the fourth book in the series The Common Cote of European Private
Law. The Common Core of European Private Law Project was launched in 1993
at the University of Trento under the auspices of the late Professor Rudolf
B. Schlesinger. The methodology used in the Trento project is novel. By
making use of case studies it goes beyond mere description to detailed
inquiry into how most European Union legal systems resolve specific
legal questions in practice, and to thorough comparison between those
systems. It is our hope that these volumes will provide scholars with a
valuable tool for research in comparative law and in their own national
legal systems. The collection of materials that the Common Core Project
is offering to the scholarly community is already quite extensive and will
become even more so when more volumes are published. The availabil-
ity of materials attempting a genuine analysis of how things are is, in
our opinion, a prerequisite for an intelligent and critical discussion on
how they should be. Perhaps in the future European private law will be
authoritatively restated or even codified. The analytical work carried on
today by the almost 200 scholars involved in the Common Core Project is a
precious asset of knowledge and legitimization for any such normative
enterprise.

We must thank the editors and contributors to these first published
results. With a sense of deep gratitude we also wish to recall our late
Honorary Editor, Professor Rudolf B. Schlesinger. We are sad that we
have not been able to present him with the results of a project in which
he believed so firmly. No scholarly project can survive without com-
mitted sponsors. The Dipartimento di Scienze Giuridiche of the Uni-
versity of Trento, its past and present directors and its excellent staff
must be thanked. The European Commission has partially sponsored
some of our past general meetings, having included them in their High

xi
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Level Conferences Program. The Italian Ministry of Scientific Research
is now also funding the project, having recognized it as a ‘research of
national interest’. The Istituto Subalpino per ’Analisi e I'Insegnamento
del Diritto delle Attivita Transnazionali, the University of Torino, the
University of Trieste, the Fromm Chair in International and Compara-
tive Law at the University of California and the Hastings College of Law
have all contributed to the funding of this project. Last but not least,
we must thank all those involved in our ongoing Trento projects in
contract law, property, tort and other areas whose results will be the
subject of future published volumes. Our home page on the internet
is at http://[www.jus.unitn.it/dsg/common-core. There you can follow our
progress in mapping the common core of European private law.

General Editors:
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UGO MATTEI (University of Turin and University of California, Hastings
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Honorary Editor:
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Late Honorary Editor:
RUDOLF B. SCHLESINGER (Cornell University and University of Califor-
nia, Hastings)

Editorial Board
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Preface

The law relating to security rights in movable property is one of the
areas where the diversity of national laws is of special practical impor-
tance. As a consequence of the universally accepted rule of private inter-
national law, the lex rei sitae, two or more different laws have to be
applied consecutively to a single transaction, if collateral is moved across
borders. Because such movement is at the heart of the idea of a Common
Market it comes as no surprise that the first project which emerged from
the property law group of the Common Core was dedicated to security
rights in movables.

Like all volumes in this series, this book is truly a collective scholarly
enterprise. I am grateful to all contributors who prepared their reports
and essays and discussed them at various annual meetings in Trento.
Three of them, Michele Graziadei, George Gretton and Cornelius van der
Merwe, were of special assistance in compiling the reports, drafting the
comparative observations and finding a common terminology. Special
thanks are due to Matthias Storme, who drafted the first version of the
questionnaire and acted as editor in the beginning.

The editor and those contributors who are not native English speakers
owe a great debt of gratitude to Alec Brown of the English Bar, who
corrected the style of the texts. Without his dedication and diligence,
the book might not have seen the light of day. All remaining errors are,
however, the respective authors’ responsibility. We are also especially
grateful to Karin Linhart, Jenny Grimm and Olaf Beller, assistants at the
University of Wiirzburg, who corrected the footnotes and compiled the
bibliographies and lists of abbreviations.

Finally, I would like to thank the general editors of the series, Mauro
Bussani and Ugo Mattei, for initiating the Common Core project and
for providing excellent facilities and an amiable atmosphere at the
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Xiv PREFACE

general meetings in Trento. Thanks are also due to the research network
‘Uniform Terminology for European Private Law’ co-ordinated by
Gianmaria Ajani at the University of Turin for financing part of the
research work for this book.

EVA-MARIA KIENINGER
Wiirzburg, October 2003
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1 Introduction: security rights in movable
property within the common market and
the approach of the study

EVA-MARIA KIENINGER

The topic of ‘Security Rights in Movable Property’ does not need a long
introduction. Earlier comparative studies in this field! have shown the
divergencies with respect to both principle and the practical outcome of
cases. Therefore, and because of the pressing need for some measure of
harmonisation, it is not surprising that the Common Core Project has
chosen the topic as one of its first sub-projects. The task of exploring
in greater detail the similarities and differences between the European

1 See foremost the study by Ulrich Drobnig carried out on behalf of UNCITRAL,
published as Report of the Secretary-General: study on security interests (A/CN.9/131)
Annex, UNCITRAL Yearbook 1977, part two, II. A. Cf. further Ulrich Drobnig, ‘Recht
der Kreditsicherheiten’, in: Européisches Parlament, Generaldirektion Wissenschaft
(ed.), Arbeitsdokument: Untersuchung der Privatrechtsordnungen der EU im Hinblick auf
Diskriminierungen und die Schaffung eines Europdischen Zivilgesetzbuches, JURI 103 DE (1999)
59 (70 ff.); Ulrich Drobnig, ‘Security Rights in Movables’, in: Arthur Hartkamp et al.
(eds.), Towards a European Civil Code (2nd edn, 1998) 511 ff.; Ulrich Drobnig, ERPL 2003,
623 ff.; Karl Kreuzer (ed.), Mobiliarsicherheiten - Vielfalt oder Einheit? (1999); Sixto Sdnchez
Lorenzo, Garantias reales en el comercio internacional (1993); Herbert Stumpf,
Eigentumsvorbehalt und Sicherungsiibertragung im Ausland (4th edn, 1980); Anna Veneziano,
Le garanzie mobiliari non possessorie (2000); and the series Recht der Kreditsicherheiten in den
europdischen Lindern edited by Walther Hadding and Uwe Schneider (from 1978).
Specifically on retention of title: Eva-Maria Kieninger, Mobiliarsicherheiten im Europdischen
Binnenmarkt (1996) 41 ff.; Stefan Leible, ‘Der Eigentumsvorbehalt bei Warenlieferungen
in EU-Staaten’, in: Praxis-Handbuch Export, Gruppe 6/7, 1 ff.; Theophile Margellos, La
protection du vendeur a crédit d’objets mobiliers corporels a travers la clause de réserve de
propriété, Etude de droit comparé (1989); P. L. Néve, Eigendomsvoorbehoud, Nederlandse
Vereniging voor Rechtsvergelijking no 60 (2000) 1 (19 ff.); Jacobien W. Rutgers,
International Reservation of Title Clauses (1999) 13 ff. There are also a large number of
studies concentrating on one or two jurisdictions, such as, for example, Stefanie
Hellmich, Kreditsicherungsrechte in der spanischen Mehrrechtsordnung (2000); Martin Menne,
Die Sicherung des Warenlieferanten durch den Eigentumsvorbehalt im franzisischen Recht (1998);
and Ulrike Seif, Der Bestandsschutz besitzloser Mobiliarsicherheiten im deutschen und
englischen Recht (1997).

6
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legal systems in the field of security over movables will be undertaken
in Part II of this study. The purpose of the following short introduction
is to summarise the economic reasons behind the creation of security
interests, to give a short overview of the main divergencies and the prob-
lems that are created for international and more specifically for intra-
community trade through such divergencies combined with the present
rules of private international law, and to outline the previous attempts
at harmonisation and unification as well as the main arguments usu-
ally advanced against their feasibility (part A). Part B will explain the
specific approach of the present study which not only differs from the
usual type of comparative investigation but also deviates - albeit to a
lesser extent - from other studies within the Common Core Project.

A. A short survey of the status quo

1. Economic reasons for the existence of security rights?

Security rights enhance the probability that a creditor will receive repay-
ment of his loan, particularly in the event of insolvency. Usually, the
creditor will therefore charge a lower interest rate or might extend credit
more readily if the debtor is able to give collateral. Thus, a functioning
system of security rights is not only beneficial for creditors but also
for debtors, since it lowers the price of borrowing. At the macroeco-
nomic level, this means that the amount of low-cost credit and hence
the amount of capital that can be used in productive processes will gen-
erally be enhanced through a well-designed law on secured transactions.
These functions of security rights have been studied both theoretically
and empirically.? Yet, the basic recognition of the beneficial functions of
security rights is not solely due to the advent of economic analysis, nor
is it a modern realisation. As the Corpus Iuris Civilis said: ‘Pignus utriusque
gratia datur, et debitoris, quo magis ei pecunia crederetur, et creditoris, quo
magius ei in tuto sit creditum.*

In fact, all projects for a reform or harmonisation of the law
on secured transactions invariably start from the proposition that a

2 The critical remarks on the economic usefulness of security rights rest on a
contribution to this chapter by George L. Gretton.

3 Cf. Rover, Vergleichende Prinzipien dinglicher Sicherheiten 105 ff. with multiple references,
especially to studies carried out by Heywood Fleisig. See also Saunders/Srinivasan/
Walter/Wool, U.Pa].Int’l Econ.L. 20 (1999) 309 (310 ff.).

4 Justiniani Institutiones 3,14,4. ‘A security is given for the benefit of both parties: of the
debtor in that he can borrow more readily, and of the creditor in that his loan is safer.’
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well-designed, harmonised or uniform law would enlarge the range of
available low-cost credit and would therefore be economically benefi-
cial to trade and industry in the individual jurisdiction or in the area
where the harmonisation measure would be applicable.> This rests not
only on the higher probability that a secured creditor will receive repay-
ment of his loan plus interest but also on the ability of security rights
to overcome problems of asymmetric information:® debtors are usually
in a better position than their creditors to know whether they will be
willing and able to meet their obligations. The interest rate as such is
not able to signal willingness and ability to pay. Creditors do not know
whether acceptance of a higher interest rate rests on the profitability
of the undertaking or on the fact that the debtor is prepared to take
a greater risk. It is likely that a higher interest rate drives the more
trustworthy debtors out of the market, a fact that will be anticipated by
creditors. Thus, the amount of available credit may decrease as a conse-
quence of a higher interest rate, although usually the amount of goods
offered increases with the price. Security rights may overcome this prob-
lem by enabling the creditor to inform himself better about the debtor’s
creditworthiness.

The present study, which concentrates on the search for a common
core among the laws of the EU Member States in the area of secured
transactions, is certainly not the place to discuss in any depth the eco-
nomic justifications for the existence of secured transactions in general.’
However, it should not be overlooked that there exists also a substan-
tial amount of literature which questions the assumption that security
rights are economically beneficial.® While it can safely be said that a
secured transaction either benefits the two contracting parties or at least
does not harm their interests, the picture changes once the interests of
other, unsecured creditors are taken into consideration. The central pur-
pose of a security right is to confer on the secured creditor a priority
as against other creditors or, as Lynn LoPucki has put it: ‘Security is an

5 See most recently ‘Security Interests’, Note by the UNCITRAL secretariat prepared for
the thirty-fourth session, A/CN.9/496, paras. 11 ff. Cf. also the preamble of the draft
convention on assignment of receivables in international trade, A/CN.9/486 Annex I;
Fleisig, Unif. L. Rev./Rev. dr. unif. (1999) 253.

6 Cf. Rover, Vergleichende Prinzipien dinglicher Sicherheiten 116 f. As to the problem of
adverse selection in general, see Akerlof, Quarterly Journal of Economics 84 (1970) 488.

7 As to the necessity of harmonisation, see infra, IV.

8 For an overview, including an extensive bibliography, see Bowers, in: Bouckaert/de
Geest, Encyclopedia of Law and Economics, vol. IL.
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agreement between A and B that C take nothing.”® Because of this nega-
tive externality, other creditors or potential creditors will naturally react
so as to minimise the harm. As Alan Schwartz has written: ‘Secured cred-
itors will charge lower interest rates because security reduces their risks,
but unsecured creditors will raise their rates because security reduces
the assets on which they can levy, and so increases their risks.® Hence,
in his opinion, debtors will not make an overall net gain from security.
Some authors have gone even further, and have argued that security
does not merely operate to reallocate value from some creditors to oth-
ers, but is actually sub-optimal in terms of efficiency. Thus John Hudson
has argued that banks which can conveniently lend on a secured basis
‘will inevitably be led into making loans that, from the point of view of
the economy as a whole, cannot be justified and result in a misallocation
of resources’.!!

As stated earlier, this book and its introduction do not seek to advance
this debate. Yet an awareness of the detrimental effects which secured
transactions might arguably have on unsecured creditors is helpful for
understanding the restrictions that presently exist in Member States’
laws. For any future European legislation, it will no doubt be essential
to get a clear picture of the economic advantages and possible disadvan-
tages of any suggested regime of security rights.

II. Security rights in movable property: main divergencies

The roots of the present heterogeneity go back to the nineteenth century.
As explained in greater detail below by Willem Zwalve,!? at that time the
European jurisdictions came to disapprove of the Roman law hypothec
and of practices which allowed the establishment of a pledge with only
a theoretical or constructive dispossession on the part of the pledgor.
The range of available security rights in movables was thus effectively
reduced to the possessory pledge. Yet, at the same time, the industrial
revolution brought about an enormous increase in the demand for credit
in trade and industry, which could not be met solely through security
rights in personam and rights in immovable property. It goes without
saying that the possessory pledge of movables was ill-equipped to meet

9 LoPucki, Virginia Law Review 80 (1994) 1887 (1899).

10 Schwartz, Vanderbilt Law Review 37 (1984) 1051.

11 Hudson, International Review of Law and Economics 15 (1995) 47 (61).

12 See infra, chapter 2, Zwalve, ‘A labyrinth of creditors: a short introduction to the
history of security interests in goods’.
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that need because it immobilises the goods which the debtor needs for
carrying on his business, be it machines or other equipment, stock-in-
trade, raw materials or semi-finished products. One of the reasons for
the present divergencies lies in the fact that the jurisdictions in question
responded to the same economic imperative to differing extents and by
the adoption of different legal models.

In some jurisdictions the legislature stepped in and created special reg-
istered security rights, based on the idea of a pledge but where a registra-
tion requirement replaced the need for the pledgor to surrender actual
possession of the collateral. This route was followed in France where a
wide array of special charges was created over the decades. Some of these
charges are designed to support certain branches of trade or industry
such as, for example, the various warrants® or the gage sur véhicule auto-
mobile'* (the latter introduced to stimulate car sales, when retention of
title was still considered to be invalid in circumstances of the buyer’s
insolvency), or, to take a last and most peculiar example, the nantissement
des cinématographiques.’> Other charges are of a wider application, as, for
example, the nantissement de 'outillage et du matériel d’équipement or the
nantissement de fonds de commerce under which all equipment, inventory
and intangible rights such as patents and trademarks of an enterprise
can be used as collateral.’® In principle, Belgium, Luxembourg, Italy and
Spain followed the French example but their respective range of special
security rights remained more modest. In Belgium, the two kinds of
charges which are perhaps most important in practice are the statutory
preference of the unpaid seller (privilége du vendeur)'” and the nantissement
sur fonds de commerce.’® ITtalian law knows a special hypothec over motor
vehicles (privilegio sull’autoveicolo)’® and machinery (privilegio del venditore
di macchine),’® whereas the Spanish legislature has opted for a more

See infra, French report, case 11.

See infra, French report, case 5(c) on the Loi Malingre.

Law of 22 Feb. 1944. See further Fargeaud, Le gage sans dépossession comme instrument de

crédit et le Marché Commun 71 ff.

See in greater detail infra, French report, case 11.

See infra, Belgian report, case 1(a). The preference has been extended to all sellers and

the former restriction on sellers of machines and similar professional equipment has

been abolished. The requirement of registration which likewise existed until 1 Jan.

1998 (the date on which the new Bankruptcy Act entered into force) has been removed

as well.

See infra, Belgian report, case 11.

19 See article 2810(3) C.c. and decreto legge 15 Mar. 1927, no 436. See further infra, Italian
report, case 10(a).

20 Article 2762 C.c. See further infra, Italian report, case 3(c).
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comprehensive form of hypothec through the Act on non-possessory
pledges and hypothecs in movables (ley sobre prenda sin desplazamiento
y hipoteca mobiliaria).2! With the recent exception of the Belgian privilége
du vendeur,?? all these rights depend - at least for their enforceability as
against third parties — on some form of registration. As a consequence,
the courts denied in principle the validity or at least the opposability of
security rights which were not contemplated by the legislature but cre-
ated by practice on the basis of ownership, such as, for example, security
transfer of ownership and retention of title. Thus, prior to a change in
the respective Insolvency Acts in 1980 (France)?* and 1998 (Belgium),2*
French and Belgian courts held retention of title to be invalid in the
buyer’s insolvency.?®> The security transfer of ownership is still viewed as
‘inopposable’ in both jurisdictions,?® and in Italy?” and Spain its admis-
sibility is disputed.?®

In Germany and to a lesser extent in Greece, Austria and the Nether-
lands, legal developments took a different course. Apart from special reg-
istrable charges on ships, airplanes, agricultural inventory and overseas
cables,? the German legislature did not introduce any non-possessory
security rights. Instead, the courts have since various decisions of the
Reichsgericht in the 1880s3° accepted security transfer of ownership as
valid and enforceable in conflicts with third parties. This case law was
upheld after the BGB entered into force,®! although §§ 1205, 1253 BGB
unambiguously state that the constitution of a pledge requires the trans-
fer of actual possession and that the rights of the pledgee terminate
upon the return of the collateral. Security assignments of claims were

21 Act of 16 Dec. 1954, BOE no 352 of 18 Dec. 1954. See further Stefanie Hellmich,
Kreditsicherungsrechte in der spanischen Mehrrechtsordnung 80 ff.

See supra, note 17.

Loi Dubanchet, loi 80-335 of 12 May 1980. See French report, case 3(a).

See supra, note 17.

25 See for France Cass. 28 Mar. 1934 and 22 Oct. 1934, published together in Dalloz 1934
Jurisprudence 151 (note Vandamme). See for Belgium Cass. 9.2.1933, Pasicrisie 1933, I,
103.

See infra, French and Belgian reports, case 10(a).

See infra, Italian report, case 7(a). Cf. further Bussani, ERPL 1998, 23 (45) and
Kieninger, Mobiliarsicherheiten im Europdischen Binnenmarkt 103.

See Hellmich, Kreditsicherungsrechte in der spanischen Mehrrechtsordnung 85 ff.

For details see Drobnig, ‘Security over Corporeal Movables in Germany’, in: J. G.
Sauveplanne (ed.), Security over Corporeal Movables (1974) 181 at 187 ff.

30 Cf. RG 9 Oct. 1880, RGZ 2, 168; RG 17 Mar. 1885, RGZ 13, 298 (on the basis of the
French Code civil); RG 10 Jan. 1885, RGZ 13, 200; RG 2 June 1890, RGZ 26, 180. See also
infra, chapter 2, Zwalve, ‘A labyrinth of creditors’, pp. 50 f.

Cf. RG 8 Nov. 1904, RGZ 59, 146. See also infra, German report, case 10(a).

22
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24
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also regarded as valid, following the general rules on assignment which
require neither any special contractual form nor any notification of
the debtor, again despite § 1280 BGB which, for a charge over a claim
to be valid and opposable, clearly requires such notification.?? Out of
a combination of retention of title with security transfer of owner-
ship and security assignment, practice developed so-called ‘prolonged’
(extended) forms of retention of title through which sellers became able
to extend their security rights into proceeds of sale and manufactured
goods.>

Until the introduction of the new Civil Code in 1992, the Dutch regime
of security rights was fairly similar to that prevailing in Germany. In two
decisions in 1929, the Hoge Raad had accepted security transfer of own-
ership as effective with respect to third parties.3* Yet, when, after the
Second World War, work was started on the new Civil Code, one of the
primary concerns of the drafters was to abolish security transfer of own-
ership and security assignment (now article 3:84(3) BW) and to replace
them with a non-possessory pledge (stil pandrecht) which, in order to be
effective, must be either registered or evidenced by a notarised deed.>
Retention of title is still valid erga omnes, but is now restricted to its sim-
ple form. Article 3:92(2) BW expressly provides that it cannot be used
to secure debts other than the purchase price for those goods to which
title is retained.’® Austria mirrors German legal developments only to
the extent that no special non-possessory security interests have been
introduced on a larger scale, but in contrast to their German counter-
parts, Austrian courts seem to have taken the provisions of the Civil
Code restricting security rights in movables to the possessory pledge
more seriously. To this day, Austrian law does not recognise the security
transfer of ownership®” and subjects a security assignment of claims to
the same requirements that apply to a charge over claims (notification
of the debitor cessus or entry of the security assignment into the books of
the assignor).® However, according to the predominant opinion, such
requirements can be satisfied even before the claims have come into

See in greater detail infra, German report, case 5(c)(ii).

See in greater detail infra, German report, cases 5 to 8.

34 Hoge Raad 25 Jan. 1929, NJ 1929, 616; Hoge Raad 21 June 1929, NJ 1929, 1096.

See infra, Dutch report, cases 5(c) and 12(a).

36 See infra, Dutch report, case 9(a). On products and proceeds clauses see infra, Dutch
report, cases 7(a) and 6(b).

See infra, Austrian report, cases 5(c), 7(a) and 11(a).

38 See infra, Austrian report, cases 5(c) and 12(a) and Posch, IPRax 1992, 51 (52 f.); Koziol,
DZWiR 1993, 353 (353 f.).

w
N
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existence, thus providing for a more practicable possibility to use
claims as collateral.®® Greek law follows German developments more
closely than the two jurisdictions just mentioned, although details are
still disputed. Following the predominant opinion, Greek law accepts
both security transfer of ownership*® and security assignment*' with-
out submitting them to any publicity requirements. Yet, surprisingly,
it was only in the late 1980s that the courts accepted the validity
and enforceability of the (simple) retention of title in the buyer’s
insolvency.*?

Because the development and main characteristics of English law are
more fully explained by Michael Bridge,*®> a few sentences here will
suffice. The most outstanding innovation in the field of security rights
under English law is the floating charge which can be established over all
or part of a company’s assets. Where lenders in other jurisdictions must
resort to different types of rights for different kinds of assets, English law
provides a single security device which manifests the further peculiarity
that it attaches to individual assets only at the moment of crystallisa-
tion. Other security devices include fixed charges and mortgages. Apart
from a requirement of registration if the debtor is a company, the free-
dom of the parties to tailor security rights that best suit their needs
(or those of the party with the stronger bargaining power) is practically
unlimited. The only creditors that receive a relatively ‘raw deal’ are sell-
ers under retention of title — they have very little opportunity to extend
their security right into proceeds or manufactured products. It is inter-
esting to note a clear difference in policy between English and German
law at this point. In the conflict between a moneylender and a seller,
in England, the moneylender usually wins, because the registration of
a products or proceeds clause is highly impractical. In Germany, on the
other hand, the seller will always win, also with respect to proceeds.
According to case law, a security assignment of claims is invalid if the
agreement between the bank and the debtor under the loan does not
exclude claims that would in the normal course of business become
assigned to a seller under a proceeds clause.**

39 See in detail infra, Austrian report, case 5(c). Of course, a notification can only take
place when the debitor cessus is known.

40 See infra, Greek report, case 10(a); cf. further Eleftheriadou, in: von Bar (ed.),
Sachenrecht in Europa, vol. 11, 74 ff.

41 See infra, Greek report, case 12(a)(ii). ~ ** See infra, Greek report, case 3(a).

43 See infra, pp. 81 ff.

4 See most recently BGH 8 Dec. 1998, JZ 1999, 404 (note Kieninger).
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From this short and certainly incomplete tour d’horizon the following
main dividing lines can be extracted.

First of all, the jurisdictions favour different legal models.*> In some,
the possessory pledge has been extended into non-possessory forms, yet
retains the basic principles of the original model, such as the principle
that the pledgor remains the owner of the collateral and retains the
power to dispose of it, subject to the security right if no special rules
on bona fide acquisition apply. Another principle is that the right of the
secured party is limited to a preferential right in the proceeds of sale of
the collateral, be it a forced sale carried out by a court official or an extra
judicial market sale. Any surplus not needed to pay off the debt is to be
handed over to the former debtor. Also, the secured creditor’s right to
take possession of the collateral is limited to circumstances where this
is necessary, either to ensure that the collateral is not disposed of by
the debtor, or for the purposes of enforcing the security right through
realisation. Another important principle that has been retained from the
original possessory model is the principle of publicity. Most jurisdictions
that have been covered in the short overview replace the requirement
of dispossession on the part of the pledgor with some other means of
publicity, usually a registration requirement. Some, however, are content
with mere formal requirements. Dutch law, for example, requires no
more for the creation of a stil pandrecht than either the use of a public
document or the registration of a private one in a register which is not
open to the public.#®

The other basic model is the use of ownership for security purposes,
be it in the form of a security transfer of ownership, security assign-
ment, retention of title, hire purchase or a leasing contract. With these
types of security interest, the parties are frequently given greater auton-
omy to shape their legal relationship according to their particular needs.
Mostly, they are not subject to publicity.*” Overall, there is a tendency
to accept hire-purchase and leasing agreements and even (simple) reten-
tion of title without placing these arrangements under the same restric-
tive conditions applicable to the possessory, or indeed non-possessory,
pledge. In these cases, the ownership of the seller or lessor is regarded as
full, ‘normal’ ownership, not as a disguised security right.*® A transfer

45 Cf. Drobnig, in: Hartkamp, Towards a European Civil Code 511 (516 ff.).

46 See infra, Dutch report, case 10(a).

47 With respect to leasing contracts, see in greater detail infra, case 14. In France and
Greece, leasing contracts must be registered.

48 Cf. House of Lords in Armour and another v Thyssen Edelstahlwerke AG [1990] 3 All ER 481
(485) (per Lord Keith).
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of ownership purely for security purposes, on the other hand, has met
with more resistance, probably because it is too clearly a security trans-
action, not dressed up as any other type of contract, and thus too closely
resembles an (invalid) pledge.

This leads to further fundamental differences: first, the principle of
publicity, which is common to most jurisdictions (even to German law
so far as the possessory pledge is concerned), is enforced to varying
degrees. It has already been stated that non-possessory security rights
modelled on the pledge are usually subject to registration whereas the
title-based security rights are mostly not publicised. Where registration
is required, the rules on the administration of such registers, on their
accessibility to interested members of the public and those governing
entries made on them also vary greatly, not only from country to coun-
try but also within individual jurisdictions depending on the type of
security right concerned. Frequently there are different registers exist-
ing side by side such as, for example, in Spain, the register set up by the
law on hypothecs and non-possessory pledges*® and the one for instal-
ment sales®® which covers retention of title;>! or in France, the different
registers created for each type of special non-possessory security inter-
est. Evidently such fragmentation does not assist creditors who wish to
make themselves aware of existing security rights granted by the debtor
in question. In this respect, there is certainly much to be learnt from
the filing system of Article 9 UCC which is set out in greater detail in
the contribution by Harry Sigman.5? Another difference that emerges
from the above overview lies between general security rights and those
which apply only to a limited category of collateral such as vehicles>® or
cinema films>* and, or alternatively, those which can only secure specific
kinds of debts, such as, for example, a debt arising out of a contract of
sale as in the case of the Belgian privilege du vendeur.>®

A further dividing line lies between those jurisdictions which adhere
to the principle of specificity - thus not permitting security rights to
be created over an entity or corpus of assets - and those jurisdictions
which allow precisely this, such as England where the floating charge
was developed. This distinction touches upon even more deeply rooted
preconceptions as to what constitutes a real right (and whether that

49 See supra, at note 21. 99 Ley 28/1998 of 13 July 1998, BOE no 167 of 14 July 1998.

51 There are, however, plans to integrate both registers in a new register on movable
property: see Hellmich, Kreditsicherungsrechte in der spanischen Mehrrechtsordnung 160.

52 See infra, chapter 3, Sigman, ‘Security in movables in the United States — Uniform
Commercial Code Article 9: a basis for comparison’, pp. 54 ff.

53 See supra, at notes 14 and 19. 5% See supra, at note 15. % See supra, at note 17.
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question has any merits at all). The difficulties which are created when
the floating charge is introduced into (or forced upon) a jurisdiction
based on Roman law are exemplified in the Scottish report to case 11.
Finally, one can perhaps identify a difference in the overall attitude
taken towards security rights: there are jurisdictions, like England, Ger-
many or the United States, where the law seeks to provide creditors with
more or less unrestricted freedom to contract for the security they think
they need, and others, like France or the Nordic countries, which in the
interest of general, unsecured creditors try to limit the range of available
security.

III. Private international law

1. Tangible movables: lex rei sitae and the limits of the doctrine of
transposition

The divergencies which have just been mentioned with respect to the
substantive rules would create fewer or perhaps even no difficulties for
international trade if the parties could choose the applicable law. Yet,
the freedom in choice of law which is the rule for contractual obligations
(article 3 Rome Convention®®) does not apply in the field of property law.
In the EU Member States, it is the lex situs which determines questions
of property law with respect to immovables and movables alike;>” in the
United States, Art. 9 UCC submits proprietary security rights in movables
to the law at the place of the debtor.>® The substantial literature which
argues in favour of party autonomy®® has not found a positive response

56 Convention on the law applicable to contractual obligations of 19 June 1980, O] EC No

L 266/1 of 9 Oct. 1980.

Cf. Venturini, International Encyclopedia of Comparative Law, Vol. III: Private International

Law, chapter 21, ‘Property’ 3 ff.; Kieninger, ERPL 1996, 41 (47 n. 33); Kreuzer, Recueil des

Cours 259 (1996) 9 (44 ff., 53 ff. and 253 ff. each with further references). In Germany,

the rule was incorporated in article 43(1) EGBGB by the 1999 reform of the act on

private international law (EGBGB).

58 See revised Articles 9s-301 ff. UCC.

59 In favour of party autonomy which is not limited to the relationship inter partes:
Gaudemet-Tallon, note Cass. 8 July 1969, JCP 1970 II, 16182; Khairallah, Les siiretés
mobiliéres en droit international privé 181 ff. For freedom as to choice of law with limited
effects or limited applicability: Chesterman, ICLQ 22 (1973) 213 (223); Drobnig, RabelsZ
32 (1968) 450 (470 f.); Mayer, JCP 1981 I 3019 (para. 14); Mazzoni, in: Rapports nationaux
italiens au Xe Congres International de Droit Comparé 245 (277 ff.); Ritterhoff,
Parteiautonomie im internationalen Sachenrecht; Staudinger/Stoll, Internationales Sachenrecht
nos 282 ff. and 292 ff.; Stoll, IPRax 2000, 259 (264); Weber, RabelsZ 44 (1980) 510 (524).
Cf. further the summaries in Kaufhold, Internationales und europdisches
Mobiliarsicherungsrecht 159 ff. and Rott, Vereinheitlichung des Rechts der Mobiliarsicherheiten
25 ff.

57
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from courts or legislatures. If freedom as to choice of law is granted, as
is the case for example in Switzerland,®® the effects are confined to the
relationship inter partes.

Applied to security rights in property that moves across borders, the
lex situs rule leads to what is known as a ‘conflit mobile’%! If, for example, a
security right is created while the collateral is in State A and if enforce-
ment is sought after the subject matter has been brought to State B,
two different sets of property law rules have to be applied consecutively:
the creation of the security right is subject to the laws of A but the
rights which the secured party has as against competing creditors are
to be determined by the laws of B. Evidently, this will lead to problems
where the two sets of rules differ. In some instances, these problems may
be overcome through the so-called doctrine of transposition. Perhaps the
first case where this doctrine has been applied (although not named as
such) is The Colorado decided by the English Court of Appeal.®? The Colorado
had been charged with a French hypothéque maritime to a French bank.
Later, a shipyard in Cardiff carried out repairs which were not paid for
and therefore also claimed a right in the ship. The question arose as to
which of these competing rights had priority. The Court applied English
law as the law of the actual situs. It held that the French hypothéque
maritime equated more or less to the English maritime lien and that
therefore the priority rules of the maritime lien had to be applied. In
the end, this placed the French bank in an even better position than
it would have been in under French law. Another good illustration of
the doctrine of transposition is a case decided by the German Bundes-
gerichtshof in 1963.°> A van had been charged in France with a gage sur
véhicule to a French bank. When in Germany, the vehicle was seized in
execution proceedings on behalf of a third-party creditor. The question
was whether the gage sur véhicule gave the bank a right to preferential
treatment under German execution law. The court held that although
German law had to be applied after the change of the situs, it was nev-
ertheless necessary to take previously established property rights into

60 See article 104 s. 2 Swiss Act on private international law (Bundesgesetz iiber das
Internationale Privatrecht of 18 Dec. 1987, in force since 1 Jan. 1989, Bundesblatt 1988 I,
5-60).

61 See in general Kreuzer, Recueil des Cours 259 (1996) 9 (56 ff). 2 [1923] All ER 531.

63 BGH 20 Mar. 1963, BGHZ 39, 173. In that decision the Court did not expressly use the
term ‘transposition’ although the judges did refer to Hans Lewald, who had developed
the theory in his Cours Général at the Hague Academy: cf. Lewald, Recueil des Cours 69
(1939-I1I) 129 ff. In a later decision, however (BGH 11 Mar. 1991, NJW 1991, 1415), the
BGH quoted his earlier judgment as a precedent for the ‘predominating doctrine of
transposition’.
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account for the sake of international trade. Since German law accepted
security transfer of ownership, it could not be argued that the principle
of publicity was so fundamental to German law as to deprive a regis-
tered, non-possessory pledge of its validity. The BGH concluded that the
gage sur véhicule could be translated into a fiduciary transfer of property,
and that the French bank therefore had a right to preferential treatment
in the same way as if it had acquired security ownership according to
German law.

The doctrine of transposition is, however, unable to solve cases where
the collateral is moved from a jurisdiction less strict in attitude to a
stricter one. This may be illustrated by the following decision of the
French Cour de cassation.®* Security ownership in a car had been trans-
ferred to the plaintiff, a German bank, as security for a loan while the
car was in Germany. Subsequently, the car was driven to France where
the owner of a garage executed against the car because of outstanding
debts for repairs. The Cour de cassation refused to recognise the security
right of the plaintiff. A transposition into a possessory pledge was impos-
sible as was a transposition into a gage sur véhicule since the plaintiff’s
right was not registered. This example clearly shows that ‘where the
substantive rules differ, private international law can only appeal to try
to bridge the gap but it cannot itself provide the necessary material for
building that bridge’.®®

2. Claims: article 12 of the Rome Convention and its various
interpretations

As we have seen, in all EU Member States, the lex situs is regarded as the
connecting factor for proprietary rights in movables. With claims, the
position is less clear. Article 12 of the Rome Convention deals explic-
itly only with two legal relationships. First, the contractual relationship
between assignor and assignee is submitted to the proper law of the
assignment (article 12(1)). Second, the assignability and the relationship
between assignee and debitor cessus are both submitted to the law gov-
erning the right to which the assignment relates (article 12(2)). In an
earlier draft of the Convention, article 16(2), which has now become
article 12(2), extended its sphere of application also to the relationship
between the parties to the assignment and third parties, such as, for

64 Cass. 8 July 1969 Rev.crit.d.int.p. 60 (1970) 75.

65 See Drobnig, in: Festschrift fiir Kegel 141 (150): ‘Stimmen diese Rechtsordnungen
inhaltlich nicht tiberein, so vermag das Kollisionsrecht nur noch die Parole des
Briickenbaus auszugeben, jedoch fehlt in seinem Arsenal das notwendige Baumaterial.’
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example, creditors of the assignee. This provision was dropped, first
because the drafters thought it fell outside the ambit of the Conven-
tion, which focuses on contractual relationships, and secondly because,
following the accession of the United Kingdom, Ireland and Denmark
to the EEC, there was no longer agreement as to the proper rule for
third-party relationships.®® In the absence of any clear-cut rule, there
are at least four possible solutions: the Hoge Raad®” and a substantial
literature in the Netherlands®® and Germany® opt for article 12(1) and
hence for party autonomy.”® The BGH”! and the English Court of Appeal
in the Raiffeisen case’ consider article 12(2) Rome Convention as the
proper rule. The same solution is favoured by the predominant opinion
in German literature’® despite the problems it evidently presents for
bulk assignments in an international context. In France, the law that is
applied to the question whether an assignment is ‘opposable’ is tradi-
tionally the law at the place of the debitor cessus’ residence or business,”
although there is now also considerable support for applying article 12(2)
Rome Convention.”> A fourth opinion suggests the assignor’s place of

66 Cf. further Kieninger, RabelsZ 62 (1998) 677 (689 ff.).

%7 Hoge Raad 16 May 1997, Rechtspraak van de Week 1997, no 126 c.

68 Cf. Bertrams/Verhagen, WPNR 1993, 261; Vlas, ‘Goederenrechtelijke aspecten van cessie
in het IPR’, Ars Aequi 47 (1998) 213; de Ly, NIPR 1995, 329 (335). Contra (in favour of
article 12(2) Rome Convention): Steffens, Overgang van vorderingen en schulden in het
Nederlandse internationaal privaatrecht 214 ff.

69 Cf. Stadler, IPRax 2000, 104; Stadler, Gestaltungsfreiheit und Verkehrsschutz durch

Abstraktion 707 ff.; Einsele, ZVgIRWiss 90 (1991) 1 (17 ff.).

In a piece of legislation relating to reform of control over financial markets (Law of

2 Aug. 2002 concerning surveillance of the financial sector, Moniteur Belge, 4 Sep. 2002)

the Belgian legislator had introduced a private international law rule supplementing

art. 12 Rome Convention. Art. 145 of the law states: ‘The enforceability of the
agreement of assignment against third parties other than the debtor shall be
determined according to the law applicable to the agreement of assignment.’ This
legislation has recently been repealed.

71 BGH 20 June 1990, BGHZ 111, 376; BGH 8 Dec. 1998, IPRax 200, 128 (note Stadler at 104

ff.) and JZ 1999, 404 (note Kieninger).

Raiffeisen Zentralbank Osterreich AG v Five Star Trading LLC and others [2001] 2 WLR 1344.

Cf. Stevens/Struycken, LQR 118 (2002) 15 ff.

73 Miinchener Kommentar/Martiny, article 33 EGBGB nos. 2, 7; von Bar, RabelsZ 53 (1989)

462 (467-471); von Bar, Internationales Privatrecht, vol. II, nos. 565-567; Soergel[von

Hoffmann, article 33 EGBGB nos. 7, 12; Basedow, ZEuP 1997, 615 (621).

Sinay-Cytermann, Rev.crit.d.i.p. 81 (1992) 35 (42). See further the references to French

court decisions in: Lagarde, Rev.crit.d.i.p. 80 (1991) 287 (336). The French solution can

be explained by French substantive law which requires an assignment to be formally
notified to the debitor cessus or accepted by him: see article 1690 Cc.

Batiffol/Lagarde, Droit International Privé, vol. II, 339; Khairallah, Les siiretés mobiliéres en

droit international privé 278; Pardoel, Les conflits de lois en matiére de cession de créance

no 385.
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residence or business as the most adequate connecting factor.”® Since
this rule is not contemplated by article 12 Rome Convention, it has not
yet met with approval in European courts but it is gaining ground on the
broader international stage. It is the general private international law
rule in the revised Article 9 UCC”” and in the United Nations Conven-
tion on the Assignment of Receivables in International Trade (articles 22
and 30(1)).”® In the European context, at least a uniform rule could and
should indeed be achieved in the future either through the ECJ accord-
ing to article 68 EC Treaty once the Rome Convention is re-enacted as
a regulation or, preferably, through the European legislature itself in
the course of such re-enactment.” For the time being, it seems safe to
conclude that apart from the Dutch courts, the national courts of the
Member States will not allow the parties to an assignment to choose the
applicable law beyond their relationship inter partes.

IV. The need for harmonisation within the EU

The differences with respect to the substantive law which will be out-
lined in Part II, combined with the rules of private international law
that have just been discussed, frequently lead to a discontinuity of secu-
rity rights once the collateral moves across borders. This may happen
in circumstances within the contemplation of the parties, for exam-
ple in the context of an international sale where the subject matter is

76 Kieninger, RabelsZ 62 (1998) 677 (702 ff.); Lorenz, in: Czernich/Heiss, EVU - Das
Europdische Schuldvertragsiibereinkommen - Kommentar, article 12 nos 46 ff.; Struycken,
Lloyd’s Maritime and Commercial Law Quarterly 1998, 345 (357 ff.); von Wilmowsky,
Europdisches Kreditsicherungsrecht 429 ff. Limited to bulk assignments and/or security
assignments: Goode, Commercial Law 1128; Staudinger/Stoll, Internationales Sachenrecht,
nos 349 f.; Miinchener Kommentar|/Kreuzer, nach art. 38 EGBGB Anh. I no 93.

77 See infra, Sigman, p. 68.

78 The Convention received the approval of the General Assembly on 12 Dec. 2001
(A/RES/56/81). The text is available on UNCITRAL’s website: http://fwww.uncitral.org.
See, on the convention, Bazinas, Unif. L. Rev. 2002, 49; Sigman/Smith, The Business
Lawyer 57 (2002) 727; Kieninger/Schiitze, ZIP 2003, 2181 ff.

79 As to the possibility of transforming the Rome Convention into a regulation on the
basis of article 65 lit. b EC Treaty, cf. Basedow, CMLR 2000, 687; Israél, MJ 7 (2000) 81;
Leible/Staudinger, The European Legal Forum 1 (2000) 225. In response to the
Commission’s Green Paper on the conversion of the Rome Convention of 1980 on the
law applicable to contractual obligations into a Community instrument and its
modernisation (COM (2002) 654 final, question 18), the majority of contributions have
opted for introducing into art. 12 Rome Convention a new rule which subjects the
priority questions to the law at the place of the assignor’s place of business or
habitual residence.
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used as a purchase money security interest, or without such contem-
plation when the transaction was originally conceived to be a purely
domestic one. There are numerous decisions by courts of EU Member
States where secured parties suffered a complete or at least partial loss
of their security rights due to the fact that the collateral was moved
from one Member State to another.®? It goes without saying that this
state of affairs is antipathetic to the concept of an internal market. In
fact, it has been frequently stated by academic writers and practitioners
alike, that the field of security rights in movables is among those where
a Buropean measure of harmonisation is most urgently needed.?! In a
recently published draft report on the approximation of the civil and
commercial law of the Member States, the European Parliament Com-
mittee on Legal Affairs and the Internal Market identified security rights
in movables together with general contract law as one of the areas on
which a further development of European private law should focus.?? It
has even been suggested by some authors that the present regime may
in certain circumstances violate the principle of free movement of goods
and services if it leads to the loss of a security right that had been validly
created in the country of origin.®? Irrespective of whether this proposi-
tion is well founded or not, it cannot be doubted that the EU has the
competence, on the basis of article 95 EC Treaty, to legislate in this field.
Contrary to an argument recently put forward in the European Council
of Ministers in the debate on the late payment directive,®* article 295

80 See the summaries by Graue, German Yearbook of International Law 26 (1983) 125;
Kaufhold, Internationales und europdisches Mobiliarsicherungsrecht 80 ff.; Kreuzer, Recueil
des Cours 259 (1996) 9 (230 ff.); Schilling, ICLQ 34 (1985) 87; restricted to retention of
title: Kieninger, Mobiliarsicherheiten im Europdischen Binnenmarkt 41 ff.

81 Bonomi, in: Franz Werro (ed.), Leuropéanisation du droit privé. Vers un Code civil européen?,

497-515; Drobnig, in: Europiisches Parlament, Generaldirektion Wissenschaft,

Arbeitsdokument: Untersuchung der Privatrechtsordnungen der EU im Hinblick auf

Diskriminierungen und die Schaffung eines Europdischen Zivilgesetzbuches, JURI 103 DE (1999)

173 (175 ff.); Goode, ICLQ 23 (1974) 227 (250 ff.); Hinz, ZEuP 1994, 553 (558); Kreuzer,

Rev.crit.d.i.p. 84 (1995) 465 (503).

European Parliament, Committee on Legal Affairs and the Internal Market, Draft

Report on the Approximation of the Civil and Commercial Law of the Member States 2044/2000

(INI), section IV no 11.

Basedow, RabelsZ 59 (1995) 1 (41 ff.); Kieninger, Mobiliarsicherheiten im Europdischen

Binnenmarkt 122 ff.; Kieninger, ERPL 1996, 41 ff.; Leible, Wege zu einem europdischen

Privatrecht (forthcoming) § 4 D. IV. 3. b) cc). Rutgers, International Reservation of Title

Clauses 167 ff.; von Wilmowsky, Europdisches Kreditsicherungsrecht. Contra Kaufhold,

Internationales und Europdisches Mobiliarsicherungsrecht 281 ff.; Sonnenberger, ZVgIRWiss

95 (1996) 3 (27 ff.).

84 Cf. Schulte-Braucks, NJW 2001, 103 (108). As to article 4 of the late payment directive
see infra, V.1.
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EC Treaty, which provides that the Treaty ‘shall in no way prejudice the
rules in Member States governing the system of property ownership’,
does not forbid harmonisation measures in the area of property law
in general. It has the much more limited content of leaving decisions
on the privatisation or nationalisation of certain sectors in trade and
industry to the discretion of the Member States.®>

V. Attempts at harmonisation or unification: past and present
1. European Union

From 1973 to 1980, the European Economic Community made several
attempts at solving at least some of the most pressing problems arising
out of the non-recognition of security rights among the Member States.
In 1973, a draft directive ‘on the recognition of securities over movables
without dispossession and of clauses providing for retention of owner-
ship upon sale of movables’ was published.?® The idea was to create an
obligation on the part of the Member States to recognise certain secu-
rity interests validly established in the country of origin and to give the
secured party those rights which it would have as a pledgee according
to the law at the new situs. However, it was planned that such recogni-
tion and enforcement would be dependent on prior registration of the
security right. Since no agreement could be reached on the system of reg-
istration, the project was not carried further forward. In 1979/1980 the
EEC Commission made a second attempt, this time limited to the sim-
ple retention of title.®” The draft directive required the Member States
to recognise retention of title validly created according to the laws of
a Member State provided it was agreed upon in writing not later than
at the time of delivery of the goods. The Member States should grant
the seller a right to revindicate the goods if the buyer became insolvent
or if execution was made against the goods on behalf of a third-party
creditor. The work on this project was terminated in 1980 because the

85 Kaufhold, Internationales und Europdisches Mobiliarsicherungsrecht 283 f.; Kieninger,
Mobiliarsicherheiten im Europdischen Binnenmarkt 127 f.; Rutgers, International Reservation of
Title Clauses 175, each with further references. Contra: Sonnenberger, ZVgIRWiss 95
(1996) 3 (27); Gambaro, ERPL 1997, 497.

86 Document XI/466/73-D, printed as ‘Appendix’ to Drobnig/Goode, in: Simmonds/Goode,
Commercial Operations in Europe 339 (378).

87 The documents are not published. As to the content of the draft directive, see Goode,
The Company Lawyer 1 (1980) 185 and Kieninger, Mobiliarsicherheiten im Europdischen
Binnenmarkt 223 ff.



INTRODUCTION 23

European Council had started to launch an international convention
on the recognition of retention of title, yet this attempt proved equally
unsuccessful 8

Security rights have also been the subject matter of various projects
for a harmonisation of international insolvency law. But whereas the
first drafts presented by the EEC Commission still contained some sub-
stantive uniform rules on retention of title and its validity in insol-
vency,®® the finally adopted EU Convention on International Insolvency,
which was re-enacted on 29 May 2000 as a regulation, is limited to
rules according to which insolvency proceedings commenced in one
Member State shall not affect creditors’ rights in rem in movables sit-
uated outside the state in which insolvency proceedings were opened
(article 5: third parties’ rights in rem in general, article 6(1): retention of
title).

The latest attempt to force the Member States to at least guarantee
the validity of a simple title retention in the buyer’s insolvency has been
made in the context of the late payment directive.’! The Commission in
its second proposal®? and the European Parliament have tried in vain to
achieve a minimum harmonisation according to which retention of title,
agreed upon in writing no later than the delivery of the goods, would be
enforceable as against the buyer’s creditors, in execution and insolvency
alike. Our study will show that this would have been a valuable and at
the same time an easily attainable measure.”® Nevertheless, the Council
strongly opposed any substantive rules in this field and even resorted
to article 295 EC Treaty to prevent it.>* The Conciliation Committee (see
article 251(3)—(6) EC Treaty) proposed the following rule that became the
final article 4(1): ‘Member States shall provide in conformity with the
applicable national provisions designated by private international law
that the seller retains title to the goods until they are fully paid for if
a retention of title clause has been expressly agreed between the buyer

88 Cf. Kreuzer, in: Festschrift fiir von Overbeck 613 (631).

89 The 1970 draft is published in RabelsZ 36 (1972) 734, the 1980 draft in Bulletin of the
European Communities, Supplement 2/1982, 1 ff. and ZIP 1980, 582 ff.

%0 Council Regulation (EC) No 1346/2000 of 29 May 2000 on insolvency proceedings, O]

No L 160/1 of 30 June 2000.

Directive 2000/35/EC of 29 June 2000 on combating late payment in commercial

transactions, OJ No L 200/35 of 8 Aug. 2000.

KOM (1998) 6615 final of 29 Oct. 1998. The first proposal (submitted on 23 April 1998,

OJ No C 168/13 of 3 June 1998) did not explicitly deal with the enforcement of the

retention of title as against third parties.

9 See infra, Evaluation, CI. 4 Cf. Schulte-Braucks, NJW 2001, 103 at 108.
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and the seller before the delivery of the goods.’ This provision not only
lacks any reference to the rights of the buyer as against third parties, it
is also deprived of any meaning through the reference to the applicable
national provisions designated by private international law.®® In sum,
the EU has not yet been able to adopt any meaningful harmonisation
measure with respect to security rights despite more than thirty years
of work.

2. UNCITRAL

The United Nations Commission on International Trade Law (UNCITRAL)
started in the late 1970s to consider a worldwide attempt at unifying
securities law, yet, apart from the thorough comparative report prepared
by Ulrich Drobnig® and further studies carried out by the UNCITRAL
secretariat,”’ nothing happened at the time. At its thirteenth session,
the Commission decided to take the topic off its agenda because ‘world-
wide unification of the law of security interests . . . was in all likelihood
unattainable’.®® More than ten years later the subject was revived, albeit
within a more limited framework. In 1993, UNCITRAL started to work on
what has now become the UN Convention on the Assignment of Receiv-
ables in International Trade.®® The Convention includes both assignment
of international receivables and international assignment of ‘national’
receivables (article 1(1)(a)) and extends its scope of application to assign-
ments which are made for security purposes (article 2(a)). By expressly
allowing bulk assignments and assignments of future receivables, the
Convention would probably solve at least some of those problems which

9 See in greater detail, Kieninger, in: Basedow et al., Aufbruch nach Europa - 75 Jahre
Max-Planck-Institut fiir Privatrecht 151 ff.; Milo, ERPL 2003, 379 ff. A more favourable
interpretation is given by Schulte-Braucks/Ongena, ERPL 2003, 519 ff. (534 ff.).

% Study by Ulrich Drobnig on behalf of UNCITRAL, published as Report of the
Secretary-General: study on security interests (A/CN.9/131) Annex, UNCITRAL Yearbook
1977, part two, II. A.

97 Note by the Secretariat on Article 9 of the Uniform Commercial Code of the United
States of America (A/CN.9/132), UNCITRAL Yearbook 1977, part two, II. B. 222 ff.; Report
of the Secretary-General: security interests; feasibility of uniform rules to be used in
the financing of trade (A/CN.9/165), UNCITRAL Yearbook 1979, part two, II. C. 81 ff;
Report of the Secretary-General: security interests; issues to be considered in the
preparation of uniform rules (A/CN.9/186), UNCITRAL Yearbook 1980, part two, IIL
D. 89 ff.

98 UNCITRAL, thirteenth session, Official Records of the General Assembly, Thirty-fifth
Session, Supplement No 17 (A/35/17), para. 26-28, UNCITRAL Yearbook 1980, part one,
II. A. 10 ff.

99 See supra, note 78.
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in international receivables financing are created by the present diver-
gencies set out below in the context of cases 5, 6, 12 and 13, provided
the Convention was signed by the EU Member States.! Finally, it should
be mentioned that UNCITRAL is presently taking up again the wider
subject of security rights over tangible and intangible movables. The
Commission has started work on a draft legislative guide on secured
transactions which will be directed to assisting states in modernising
their secured transactions law, including possible moves towards har-
monisation. At its thirty-fourth session held in 2001, the Commission
considered an exploratory report’®! and constituted a working group.1%?

3. UNIDROIT

The International Institute for the Unification of Private Law
(UNIDROIT)!®® has also been active in the field of security rights.1®* In
the late 1980s, it successfully completed two conventions, one on inter-
national financial leasing!®® and the other on international factoring.!%®
However, both have until now met with only limited interest from EU
Member States. The Leasing Convention has been ratified by France and
Italy, the Factoring Convention by France, Italy and Germany. Even more
relevant to our field of interest is the recently adopted Cape Town Con-
vention on International Interests in Mobile Equipment which is sup-
plemented by a Protocol on Matters Specific to Aircraft Equipment.'%”

100 However, it should not be overlooked that the Convention leaves to national law most

questions relating to the relationship between the parties to the assighment and
third parties such as creditors of the assignor. Such questions of priority are left to
be decided by the law of the State in which the assignor is located (article 22). The
Annex of the Convention which provides various alternatives for substantive rules on
priority issues only becomes applicable if the Contracting State makes a declaration
to that effect (article 42).

101 Security Interests, Note by the Secretariat, Doc. A/CN.9/496.

102 UNCITRAL Report on its thirty-fourth session, 25 June-13 July 2001, Doc. A/56/17

paras. 346-359; the present status of the draft legislative guide is published on

UNCITRAL’s web-site, www.uncitral.org.

All texts referred to in this paragraph are available on the official website of

UNIDROIT: http:/fwww.unidroit.org.

See most recently the various contributions delivered on the occasion of the 75th

anniversary of UNIDROIT’s founding. Unif. L. Rev./Rev.dr.unif. 2003, 321 ff.

UNIDROIT Convention on International Financial Leasing (Ottawa, 28 May 1988).

UNIDROIT Convention on International Factoring (Ottawa, 28 May 1988).

Both signed at Cape Town on 16 Nov. 2001. Draft asset-specific protocols on railway

rolling stock and on space property are under consideration. See, on the Draft

Convention and the various draft protocols, the contributions in issue 1999-2 of the
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The central idea is to provide for uniform rules governing the creation
and enforcement of a registered international security interest specifi-
cally designed for high-value equipment which by its very nature fre-
quently moves across national borders or even transcends them, such
as, for example, airplanes, railway rolling stock and space property. If
successful, the convention will be an extremely valuable tool for financ-
ing industry which uses such equipment, and it may, in addition, supply
proof of the possibility of achieving international unification in the area
of security rights, although it cannot be overlooked that creating a uni-
form regime for security rights in all types of potential collateral is a
quite different endeavour.

4. European Bank for Reconstruction and Development

Finally, the Model Law on Secured Transactions which has been prepared
by the EBRD, and published in 1994, should be mentioned. Since this vol-
ume contains a separate chapter on the Model Law,'%® it is not explored
further at this point. It suffices to say that although it is not primarily
designed as an instrument of harmonisation or unification but rather
as a tool for supporting legal reform in Eastern Europe, it could never-
theless assist the EU in its own search for a way to harmonisation.!®

B. The approach and purpose of the study

L. The ‘Common Core methodology’ as applied to secured transactions

This study forms part of a larger project, initiated by Mauro Bussani and
Hugo Mattei, under the title ‘The Common Core of European Private
Law’. Building on the experiences of Rudolf Schlesinger and his team at
the Cornell Law School in the 1960s, the project seeks to unearth what
is common (or indeed uncommon) among the private law systems of
the Member States of the European Union. A specific characteristic of
the Common Core project is that the contributors are asked to discuss
hypothetical situations instead of presenting their legal systems in an

Uniform Law Review/Revue de droit uniforme. See further Bollweg/Kreuzer, ZIP 2000,
1362; Kronke, in: FS Kegel, 33 f. and the special issue of the ERPL 2004, 3 ff.

108 See infra, chapter 5, Dahan/Simpson, ‘The European Bank for Reconstruction and
Development’s Secured Transactions Project.’

109 See infra, pp. 100 f.
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abstract way.''® Since the project seeks to find out how the law deals
with problems raised by factual situations, the editors of the individ-
ual questionnaires are asked to use as little legal terminology as pos-
sible in selecting and formulating the cases. Applied to the subject of
secured transactions, this factual approach proved to be both beneficial
and problematic. To start with the beneficial aspects, the dangers that
are inherent in comparative studies of the classical sort, focusing on con-
cepts and principles, are especially present in the field of property law.
If one concentrates primarily on the important dividing lines between
abstract and causal, traditional and consensual systems, or on general
principles of property law such as the principles of specificity, publicity
and numerus clausus, one will certainly be tempted to give much weight
to these conceptual differences and perhaps more weight than is justi-
fied. The present study shows that these dividing lines and differences
in matters of principle have less influence, both on the practical out-
come of cases and on the mode of analysis adopted, than one might
have thought.!!

Turning to the more problematic aspects, we found that in contrast
to topics such as ‘Good Faith in European Contract Law™!? or ‘Pure
Economic Loss’,'® it was not possible to formulate cases on secured
transactions as mere factual situations. Security rights evidently involve
rather complex transactions. Therefore, we could not avoid using legal
terminology and descriptions of transactions sometimes even including
specific contractual clauses. Secondly, we found that it was often not
possible to describe the facts of a case in a conclusive manner, since
in different jurisdictions the same economic goal might be achieved
through different types of transactions. In such cases, we elected to
present only a short set of facts describing a basic business situation
and the type of collateral which the parties wish to use.!* It was then
for the national reporters to state the kind of transaction that could be
used or that would normally be used in such instances. Where the facts
did include a specific secured transaction, for example a contract of sale

110 On the methodology of the Common Core project, see Bussani/Mattei, ‘The Common

Core Approach to European Private Law’, published on the project’s website:
http://www.jus.unitn.it/dsg/common-core/home.html.

See, for example, comparative observations to case 4.

See Zimmermann/Whittaker, Good Faith in European Contract Law.

See Bussani/Palmer, Pure Economic Loss (forthcoming).

See particularly cases 10 to 13.
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with a retention of title clause, the reporters were requested to state
whether that clause was sufficient or whether there was a different or
more commonly used form. These latter remarks lead to a third distinct
feature of our project. In all but two cases, it was necessary to add to the
facts other, more specific questions than just the general “What rights
do the parties have?’. With those three peculiarities we have deviated
to a certain extent from the factual ‘Common Core’ approach, and to
that limited extent adopt a more classical type of comparative analysis.
Yet, we believe that this deviation from, or adaptation of, the Common
Core methodology is inevitable once the studies tackle topics where the
transactions which are at the heart of the matter are more complex then
just a simple contract.

II. Surveying the legal landscape against the background of a need
for harmonisation

The aim of the Common Core project is ‘to obtain at least the mainlines
of a reliable geographical map of the law of Europe’,!’> whereas the use
of this map is, according to the General Editors, ‘of no concern to the
cartographers who are drafting it’. In fact, they ‘do not wish to force
the actual diverse reality of the law within one single map to attain
uniformity’. The project is meant neither as a preservationist activity
nor as a move towards a higher degree of private law harmonisation, let
alone a step on the way towards a European Civil Code. In contrast to
the activities of the so-called Lando Commission,!’® the Common Core
project is, in the words of its initiators, not engaging in city planning
but in agnostic legal cartography.'!’

The editor and the contributors to the present volume share the goal
of providing comparative information which is as thorough and reli-
able as possible without forcing uniformity where it does not exist. Yet,
in contrast to the General Editors and other groups within the Trento
project, we are also interested in the second step following the process of
stock-taking. The reason has been stated in part A of this introduction:

115 Bussani/Mattei, “The Common Core Approach to European Private Law’, part 1 a),
published on the project’s website: http://www.jus.unitn.it/dsg/common-core/
home.html. See further Bussani, ERPL 2000, 85 (87 f.) and Bussani/Mattei, Rev. int. dr.
comp. 2000, 29 (31 f)).

116 See Lando(Beale, Principles of European Contract Law, parts I and II, prepared by
the Commission on European Contract Law (2000).

17 See supra, note 115.
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there is an urgent need for harmonisation in the field of security rights,
since the present regime cannot be reconciled with the concept of a
common market. Various attempts have failed. The last one which was
launched in the context of the late payment directive failed mainly
because of a lack of comparative information.!® Therefore to us it seems
necessary not only to emphasise the desirability of harmonisation but
also - in the evaluation part - to point to elements of convergence (and of
course divergence) and to make tentative suggestions for the next steps
to be taken by the European Union should it wish to respond to the
needs stated. We are especially interested in the question whether the
arguments that are usually put forward against the feasibility of har-
monisation prove valid if the divergencies are examined through the
specific Common Core methodology. This second step, which extends
beyond the goals of the Common Core project in general, has, neverthe-
less, not blinded us in our survey on the first level. In fact, the cases
and questions have been selected to bring out precisely those issues
where, judging from our preconceptions, the differences should prevail.
Thus, the cases and discussions, including the comparative observations,
remain at the level of agnostic legal cartography in the sense of Bussani
and Mattei, but in the evaluation the present editor, with the support
of the contributors, has taken the liberty to analyse the drafted map
through the eyes of a ‘city planner’.

III. The genesis of the book
1. Narrowing down the topic

The present sub-project was started by Matthias E. Storme as one of
the first topics of the Common Core project. The original questionnaire
which was presented at the General Meeting in 1995 carried the title
‘Movable assets and general creditors. Enforcement of claims by recourse
on movable assets actually or formerly detained by a debtor, but on
which third persons claim property rights (including the use of trusts)’.
It included twenty-two cases, most of them with various sub-cases and
questions. The majority of these cases involved secured transactions,
including trusts, but the chosen context was broader. The setting was
influenced by the Belgian notion of ‘concursus creditorum’ (concours, samen-
loop), which can be defined as a situation in which conflicting rights

118 See Kieninger, WM 1998, 2213 (2219 f.); Kieninger, in: Basedow et al., Aufbruch nach
Europa-75 Jahre Max-Planck-Institut (2001) 151 ff.
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of creditors exist with respect to one or more assets of a debtor which
the latter has lost his unlimited ability to dispose of. This situation
can be created either upon the initiative of a creditor or by operation
of law.*® This special notion of concours/samenloop is central to Belgian
secured transactions law,'?° yet it does not have an exact counterpart
in the other European jurisdictions. Therefore, and because the ques-
tionnaire proved to be too large to be manageable, the topic had to
be narrowed down. After the 1999 General Meeting, when the present
editor stepped in, nearly all cases that were not directly concerned with
secured transactions had to be cut out as did the cases on trusts, since
that topic had by then been taken up by a separate group.'?! This move
reflected not only the relative weight which the national reporters who
had already answered the first questionnaire had given to the cases on
secured transactions, but also the earlier deliberations of a group con-
sisting of Cornelius van der Merwe, George L. Gretton and Matthias E.
Storme that met in Stellenbosch in 1997. At that meeting it must have
finally become apparent that the original approach had been too wide.
Nevertheless, the present editor could, in respect of those cases that
were retained, build upon the comparative observations drafted by that
group.

This background explains why the cases concentrate on the relation-
ship between a single secured creditor and general unsecured creditors
either in an execution or in an insolvency situation and leave out pri-
ority conflicts between different types of secured creditors. The present
editor was grateful to the national reporters for their willingness vir-
tually to rewrite their original reports so as to adapt them to the new
questionnaire. They were not expected to have to deal with completely
new cases. The revised reports and the editor’s comparative observations
were discussed in detail at the seventh General Meeting in 2000. Amend-
ments in light of these discussions, the linguistic revision of the reports
which were written by non-native speakers and the preparation of the
present introduction and the evaluation were roughly finished by the
time of the eighth General Meeting in July 2001. Unfortunately, the final

119 As to the notion of concours/samenloop, see Dirix, Zekerheidsrechten 31 ff.;
Stranart-Thilly/Hainz, Recht der Kreditsicherheiten in europdischen Landern, Teil 3: Belgien
(Walther Hadding, Uwe Schneider, eds., 1979) 207; Renauld/Coppens, Revue critique de
jurisprudence belge 1965, 101 (105).

120 For example, before the insolvency law reform of 1998, retention of title was no
longer enforceable, once the right of the secured seller ‘concurred’ with rights of
other creditors: see Kieninger/Storme, RIW 1999, 94 (95 f.).

121 See Graziadei/Mattei/Smith, Commercial Trusts (forthcoming in this series).
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version of the Spanish report reached the editor only after the eighth
General Meeting, so that its language could only be revised superficially.
For the same reason, its information could only partly be taken into con-
sideration in the comparative parts.

2. On terminology and the glossary

When the present project was first launched, the question of what termi-
nology the contributors should use was not considered to be a particular
problem assuming that everyone was more or less familiar with the rel-
evant terms in English. However, it soon became apparent that the stan-
dard English law terminology which most reporters, and indeed the first
questionnaire, had relied on would be unsuitable, especially in the field
of property law. Examples like ‘chattel mortgage’, ‘floating charge’ or the
distinction between ‘personal property’ and ‘real property’ illustrate the
point sufficiently. At a meeting held in Turin in 1997 it was decided that
George L. Gretton and the present editor should prepare a list of stan-
dardised terms in English, the use of which would be recommended to
the contributors. Although not originally intended to be published, the
authors finally decided to print the ‘glossary’, as it was then christened,
consisting of the chosen standard terms, selected notes and translations
of each term into the contributors’ national languages.'?? A short intro-
duction explains the approach and the organisation of the glossary so
that no further information seems necessary at this point.

3. Order of the national reports

After a prolonged discussion, our group followed the example of Zim-
mermann and Whittaker who in the first volume within the present
series!®® organised the national answers by legal families instead of
alphabetically. The inclusion of South Africa, which is neither a mem-
ber of the EU nor one of the likely candidates for a future enlargement,
rests on two grounds. First, South African law represents a most interest-
ing mixture of Roman-Dutch law and common law and could therefore
prove instructive to Europeans seeking to bridge the gap between the
continental civil law systems and the common law.'?* Secondly, without

122 See infra, pp. 150 ff. 12 Zimmermann/Whittaker, Good Faith in European Contract Law.

124 On possible lessons of mixed jurisdictions for private law harmonisation in Europe,
see Smits, Europees Privaatrecht in wording. Naar een Ius Commune Europaeum als gemengd
rechtsstelsel.
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the commitment of Cornelius van der Merwe, a former Professor at the
University of Stellenbosch, this book might not have seen the light of
day. He originally prepared his report on South African law merely out
of interest, without a view to it being published in this volume. However,
the group unanimously decided that it should be published, naturally
following the English, Irish and Scottish reports.

After this introduction, the fifteen cases are preceded by four short
essays which have already been briefly mentioned at various points. The
first one by Willem Zwalve explores in greater detail how the different
routes which the national legal systems have taken in order to overcome
the restrictions of the possessory pledge have led to the present state of
divergency among the EU Member States. As a counterpoint for compar-
ison and a possible model for harmonisation, Harry C. Sigman shows
in his presentation of Article 9 UCC how the United States effectively
solved its ‘labyrinth for creditors’ some fifty years ago. He also points out
the cornerstones of the recent reform of Article 9 UCC. The American
approach is again put into contrast with English common law, charac-
terised by Michael Bridge as ‘creditor-friendly but unreformed’. Finally,
Frédérique Dahan and John Simpson sketch the solutions of the cases
of Part II according to the EBRD Model Law on Secured Transactions,
thus suggesting yet another possible model for a harmonised secured
transactions law.
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2 A labyrinth of creditors: a short introduction
to the history of security interests in goods

WILLEM J. ZWALVE

1. Introduction

The history of security interests in movables on the European continent
begins with the ‘reception’ of Roman law in the guise of Justinian’s
Corpus Iuris Civilis in the Middle Ages.! As with any code, Justinian’s cod-
ification forms the conclusion of an era in the development of the law.
Legal concepts not incorporated into the code, like the ancient fiducia
cum creditore, were consequently concealed from the legal consciousness
for ages, until some of them were drawn from the collective subcon-
scious of the civil law in the course of the nineteenth century. An assess-
ment of the Roman origins of the continental European system of secu-
rity interests in movables is important, particularly since many aspects
of the modern system have been consciously developed as a reaction to
the Roman system. The current statutory provisions on the creation of
a valid pledge, for example, are only comprehensible if it is appreciated
that they were formulated as a response to the deviating provisions of
Roman law. It will, therefore, be necessary to glimpse briefly the Roman
system of security interests in movables as contained in Justinian’s
codification.

1 On the reception of Roman law see especially Francesco Calasso, Medio Aevo del
Diritto (1954), passim; Fr. Calasso, Introduzione al Diritto Commune (1970), passim; Helmut
Coing, Europdisches Privatrecht 1 (Alteres Gemeines Recht) (1985) ff.; John Dawson, The
Oracles of the Law (1968) 125 ff., 177 ff. and 263 ff.; Paul Koschaker, Europa und das
rémische Recht (1966), passim; and Fr. Wieacker, Privatrechtsgeschichte der Neuzeit (1967),
passim.
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2. Justinian Roman law

After the demise of the concept of fiducia,2 Roman law recognised only
two proprietary security interests, pignus and hypotheca. Both interests
differed from fiducia in the sense that with pignus and hypotheca the
absolute legal title to the object of these security interests remained
with the chargor (pledge-debtor), whereas fiducia implied a transfer of
title by the chargor to the chargee (pledge-creditor).® The two remain-
ing proprietary security interests of Roman law were iura in re aliena,
special proprietary interests in goods belonging to another, mostly (but
not necessarily) the debtor. This fundamental fact has some important
consequences, dominating the law on this subject to date. One is that
the chargor remains entitled to dispose of his property as he sees fit,
even though a security interest has been vested in it. He may charge his
property again to secure another debt. Furthermore, he may even trans-
fer his title to another person without the permission of the chargee.
Any contract to the contrary only has effect as between chargor and
chargee* and does not affect the rights of third parties, such as super-
vening chargees and new owners. The original chargee, however, has
a security interest, which ranks higher than any security interest sub-
sequently established and which vests in him the right to recover the
object of his security interests from any new owner. It would, therefore,
be quite wrong to construe the creation of a security interest as a means
to separate the objects of security interests from the rest of the assets
of the chargor. In spite of the creation of a security interest, they still
constitute a part of the assets of the chargor, and are even subject to the
rights of his other, non-secured creditors. All the chargee has is a right
to satisfy his debt out of the sale of the objects of his security interest

2 On fiducia see M. Kaser, Das rémische Privatrecht (RP) I (1971) 144 f. and 460 ff,; RP II
(1975) 275 and 313; and especially G. Noordraven, De ‘Fiducia’ in het Romeinse recht
(1988).

3 Unless otherwise indicated, I will use the term ‘charge’ throughout in the broad sense,
as a ‘real’ burden attaching to a certain part of the debtor’s property as a security
interest for the payment of a debt. The words ‘chargor’ and ‘chargee’ stand for the
grantor and the grantee of a proprietary security interest.

4 There is one passage in Justinian’s Digests (D. 20,5,7,2 (Marcianus)) containing a
reference to a contract between chargor and chargee, restricting the chargor’s powers
of disposition. The passage has been the subject of controversy, as it seems superfluous
in view of the fact that the chargee may successfully sue anyone in possession,
including a new owner, for recovery. See e.g. Schlichting, Die Verfiigungsbeschrdnkung des
Verpfinders im klassischen romischen Recht (1973); Wacke, Rivista Internazionale di Diritto
Romano e Antico 24 (1973) 184 ff.; and Kaser, Tijdschrift voor Rechtsgeschiedenis 44 (1976)
283 ff.
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with preference over other creditors. That right, however, is a right in
rem. In order to enforce it, the chargee has an action for recovery of the
objects of his security interest against anyone in possession, the actio
Serviana. It should be stressed, however, that the nature of that action
differs from that of the rei vindicatio, the proprietary Roman action of
the owner for specific restitution of his property. The object of the actio
Serviana is recovery of the objects of security interests by way of distress,
whereas the rei vindicatio presupposes an immediate right to possession,
irrespective of any particular purpose other than restitution of posses-
sion.

Hence there are frequent conflicts of interests between secured credi-
tors on the one hand and the ‘trustee in bankruptcy’, the curator bonorum,
on the other in many civil law systems. In Roman law, there was no spe-
cific duty of sale on the part of a secured creditor, as there is in modern
civil law jurisdictions, but the chargee could be forced to surrender the
objects of his security interest to the chargor whenever the latter wanted
to dispose of his property.> One may, therefore, assume that the curator
bonorum was able to block an action for recovery by the chargee when-
ever the latter was not willing to sell. The explanation is, of course, that
the equity in the property granted as security that is the surplus value
thereof remained with the chargor.

The legal dichotomy between movables and immovables is fundamen-
tal to many, if not all, modern continental European legal systems, espe-
cially in so far as security interests are concerned. This was not the
case in Roman law. There was no rule restricting non-possessory security
interests to real (immovable) property and possessory security interests
to (movable) goods. On the contrary: pledge (pignus), a possessory secu-
rity interest, could be vested in personal as well as real property, whereas
‘hypothec’ (hypotheca), the non-possessory security interest of Roman law,
could also be vested in real, as well as personal, property. It was only as
a matter of convenience that pledge (pignus) was associated with goods
(movables), because they are more suitable for delivery than real prop-
erty (land).® The two security interests of Roman law, accordingly, merely
differed in so far as their respective modes of creation were concerned,
a pledge being created by delivery of possession (traditio) and a hypotheca
by way of a simple contract:

5 D. 13,7,6 pr. (Pomponius) and see on this passage Noordraven, Bullettino di Diritto Romano
83 (1980) 247 ff.
6 D. 50,16,238,2 (Gaius).
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D.13,7,9,2 (Ulpianus): ‘Pignus’ is properly used when possession has been deliv-
ered to the creditor and ‘hypotheca’, even if possession is not transferred to the
creditor.”

A Roman pledge (pignus) differed radically from a modern European
‘pledge’. Some of the problems encountered in modern European law
can only be understood if it is kept in mind that this difference can be
traced to the origin and development of the Roman concept of pignus.

Pignus was created by traditio, which is by surrender of civilis possessio to
the chargee. The latter did not become a mere bailee (detentor), as he is
in modern continental European civil law, but a possessor, the pledgor
not even retaining constructive possession. A subsequent surrender of
possession by the pledgee to the pledgor, however, did not terminate
his security interest, as is the case in modern continental European
systems. Consequently, the object of a possessory security interest was
not infrequently leased to the chargor:®

D. 13,7,35,1 (Florentinus): ‘Pignus’ merely confers possession on the creditor,
because it remains the property of the debtor: the debtor, however, is allowed
to use his own property at the will of the pledgee or as a lessee.’

D. 13,7,37 (Paulus): Whenever I have leased a pledge delivered to me to the owner,
I retain possession by the lease, because before the debtor took the lease, it was
not his possession, all the more so because I have the will to retain possession
and a lessee cannot have the will to obtain possession.!°

Whenever property had been charged by way of pledge and was sub-
sequently bailed (transferred) to the chargor, there was practically no
difference between pignus and hypotheca. This is the apparent reason for
the observation by the Roman lawyer Marcianus that ‘the difference
between pignus and hypotheca is purely verbal’.!’! The phenomenon also
helps to explain why Roman sources use the concept of pignus in a rather
cavalier way: sometimes it stands for a special security interest, created

7 *Proprie pignus dicimus, quod ad creditorem transit, hypothecam, cum non transit
nec possessio ad creditorem.’

8 See Tondo, Labeo 5 (1959) 157 ff.; and Kaser, Studia et Documenta Historiae et Iuris 45
(1979) 1 ff.

9 ‘Pignus manente proprietate debitoris solam possessionem transfert ad creditorem:
potest tamen et precario et pro conducto debitor re sua uti.’

10 +Si pignus mihi traditum locassem domino, per locationem retineo possessionem,
quia antequam conduceret debitor, non fuerit eius possessio, cum et animus mihi
retinendi sit et conducenti non sit animus possessionem apiscendi.’

1 D. 20,1,5,1 (Marcianus): ‘Inter pignus autem et hypothecam tantum nominis sonus
differt.
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by surrender of possession, sometimes it is synonymous with the concept
of ‘security interest’ in general. On reflection, therefore, the antithesis
of pignus and hypotheca in Roman law does not necessarily correspond to
the distinction between possessory and non-possessory security interests
of modern civil law systems: a Roman ‘pledge’ might well have amounted
to a non-possessory security interest. It might even have been created by
constructive delivery (constitutum possessorium), so that the chargor never
lost factual possession of the objects securing his debt to the chargee.
The famous Roman lawyer Ulpian had already observed that creditors
frequently left their debtors in actual possession of property charged by
way of pledge (pignus).!?

Roman law found itself in quite a predicament, due to the fact that
it was possible in all types of security interests to leave the objects of
security in the hands of the debtor. The total absence of any system of
publicity created serious problems in practice, especially in so far as the
ranking of subsequent chargees of the same property was concerned.
Ranking has been dominated by a simple rule of thumb - prior tempore,
potior jure'® — for most of the history of Roman law. A refinement was
introduced only relatively late. In AD 472 the emperor Leo decreed that
a security interest, created by ‘public instrument’, or a written memo-
randum signed by three witnesses, ranked higher than preceding secu-
rity interests not created in this way.'* It should be stressed that the
emperor did not invalidate security interests not created in conformity
with this provision. On the contrary: even after 472 all security inter-
ests, created in accordance with the ancient rules of the Roman common
law, were still valid, albeit that security interests created in accordance
with Leo’s provision had priority over all security interests not comply-
ing with his formalities. The significance of the emperor’s innovation
was that he introduced an additional rule of preference, thus confusing
matters even more. After 472 third parties, having acquired title to goods
charged by a former owner, continued to be confronted by chargees till
then unknown to them with actions for recovery of the property for the
execution of a predecessor’s debts.

Another factor that considerably complicated the Roman system of
security interests was that they could be vested not only in individual
parts of the debtor’s estate, but in his entire estate as such.!® The former

12 D. 43,26,6,4 (Ulpianus): ‘cottidie enim precario rogantur creditores ab his, qui pignori
dederunt’. See also D. 43,26,11 (Celsus).

13 C. 8,17 (18),3. See also VI°, De regulis iuris, reg. 54. 1 C. 8,17,11,1.

15 D. 20,1,1 pr. (Papinianus).
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were designated as ‘special’ security interests and the latter as ‘general’
security interests. There were no fundamental differences between
‘general’ and ‘special’ security interests, their relationship being deter-
mined by the same ancient rules of preference and by Leo’s decree of 472.
Consequently it frequently occurred that older general security interests
had priority over later special security interests, even if the latter had
been created by transfer of possession of the object of security to the
chargee.!®

I will confine this chapter to consensual security interests, namely
those created by virtue of an agreement. It should be noted, however,
that there were many ‘special’ as well as ‘general’ statutory security
interests in Roman law. They must be distinguished from mere privi-
leges, because the latter are only concerned with priority (preference),
whereas the former were a genuine charge on the property of the
debtor. Of course, some of these statutory security interests were indeed
‘privileged’, in that they had priority (preference) over older consensual
security interests.

Even disregarding the confusing complexity of ‘general’ and ‘special’
pertaining to consensual as well as statutory security interests, the
Roman system of security interests had one main deficiency: the absence
of an adequate system of publicity, especially in so far as movables were
concerned. Without publicity, Roman law could only maintain its sys-
tem of security interests by calling in the assistance of criminal law by
rendering it a crime to transfer property without disclosing to the trans-
feree the charges with which the property was burdened (stellionatus).!”

3. Later developments in the European ius commune

At the end of the fifteenth century, the Roman system of security inter-
ests had become part of the law of practically all European countries,
with the exception of England and Wales. This system drew sharp crit-
icism from the famous Dutch lawyer Johannes Voet (1647-1713), whose
Commentarius ad Pandectas was regarded as an authoritative restatement
of the European ius commune all over the European continent and in
Scotland up to the nineteenth century. He characterised the system as ‘a
labyrinth of creditors, where lawyers creep around on winding and tortu-
ous tracks’.'® The deficiencies of the system were, however, not addressed

16 D. 20,4,2 and 20,5,1 (Papinianus). 17.D. 47,20,3,1 (Ulpianus).
18 Commentarius ad Pandectas, ed. Geneva 1757, Lib. 20, tit. 4, no 17.
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by the introduction of an adequate system of publicity and registration,
but by gradually eliminating some, if not all, of the consequences of the
Roman non-possessory security interest of hypotheca, at least in so far as
movables were concerned.

In order to avoid misconceptions, it should be emphasized that the
phenomenon known as the ‘reception’ of Roman law on the European
continent and in Scotland did not bring about a European ‘common
law’. Apart from regional and national differences in customary and
statutory law, Roman law only had the status of a subsidiary and never
as an exclusive source of law on any subject. Consequently, there were
considerable variations in the extent to which the Roman system of
security interests had been incorporated into the law of most European
countries. This chapter has been written on the basis of ‘Roman-Dutch’
law, not because it still obtains in the Republic of South Africa, but
because it was widely considered an outstanding example of the ‘modern
application’ (usus modernus) of Roman law. This changed only after the
fame of the Dutch authors of the seventeenth and eighteenth centuries
was eclipsed by the celebrated German ‘Pandectists’ of the nineteenth
century. By that time, however, the traditional system had practically
ceased to exist everywhere else on the European continent.

In Holland, as in some other European countries, the relationship
between ‘general’ and ‘special’ security interests was placed on a differ-
ent footing to Roman law. ‘Special’ security interests were granted pref-
erence over ‘general’ security interests.!® This was the first step in the
development of the modern continental ‘specificity principle’ that only
allows security interests in specific assets of the debtor and abolishes
(at least in theory) the old Roman ‘general’ security interests. Another
new development was that in some, but certainly not all, European ‘civil
law’ jurisdictions all hypothecs, ‘general’ as well as ‘special’, were made
subject to the ancient customary maxim mobilia non habent sequelam,
‘meubles n'ont pas de suite’ (‘movables cannot be traced into the hands
of third parties’).?2® Whenever personal property subject to a hypothec

19 The so-called ‘Political Ordonance’ of 1580 is to be found in Groot Placaet Boek I, 329.
20 It has already been emphasised in the text that the ‘reception’ of Roman law did not
provide the European continent and Scotland with uniformity of (private) law: the

differences between the various regions and countries could be substantial. This
applies especially to the question whether or not the rule mobilia non habent sequelam
had been adopted in a particular region. In the Saxon territories of the German
empire it did not apply to (special or general) non-possessory security interests. The
only exception concerned a floating charge on the stock-in-trade of a shop: see
Carpzov, Jurisprudentia forensis Romano-Saxonicus, Pars II, const. 23, definitio 12 and 13.
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was transferred to a third party, that security interest expired.?! Con-
sequently, hypothecs on movables could only be enforced as long as
the chargor was still in possession. The question now was whether this
also applied to a non-possessory pledge where the pledgee was not in
possession, either because the security interest had been created by con-
structive delivery (constitutum possessorium), or because the pledgee had
restored actual possession to the pledgor as his bailee.

Voet held that all non-possessory security interests, be they a hypothec
or a non-possessory pledge, were subject to the maxim mobilia non habent
sequelam.?? He went even further by suggesting that security interests in
movables could only be validly created by transfer of possession to the
creditor, thus virtually eliminating the Roman hypothec on movables.?3
His opinion was explicitly rejected by the ‘High Council’ of Holland,
the highest court of judicature in Holland at the time, in an important
decision of 13 November 1737.24 The case concerned a shopkeeper, who
had transferred her stock-in-trade to a creditor by way of constructive
delivery, obviously in order to avoid the rules applying to hypothecs.
The court felt obliged to determine the true nature of the transaction
by considering the actual words used by the parties. It found that the
parties actually intended to create a security interest by way of construc-
tive delivery. What had actually happened, therefore, was that, despite
Voet’s contrary opinion, a valid pledge on the stock had been created
by constructive delivery. The ‘High Council’ adhered to this precedent
throughout its existence.?> Consequently, shortly before the introduc-
tion of the first Dutch Civil Code (in 1809), the law of Holland recog-
nised no less than four kinds of security interests in movables: pos-
sessory pledge (pignus, with the pledgee retaining possession), a hybrid
‘non-possessory’ kind of pledge, hypothec and, of course, the general
hypothec on all the movable assets of the debtor.

21 Grotius, Inleidinge II, 48, 29. See Pothier, Traité de 'Hypothéque, Ch. premier, sect. II, § 1
(Oeuvres de Pothier VII, Paris 1818, 315) on similar rules in Normandy and some other
French territories.

22 Commentarius ad Pandectas 20,1,12.

23 Ihid.: ‘ipsi rei mobilis possessioni incumbere debere creditorem’. See also van der
Linden, Regtsgeleerd Practicaal en Koopmans Handboek 1,12,3.

24 Van Bynkershoek, Observationes tumultuariae IV, no 3051.

25 See Pauw, Observationes tumultuariae novae I, no 187 (23 Sep. 1746). It should be stressed
that contemporary legal practitioners were largely unaware of the opinions of the
court, because at that time judicial decisions were given without any reasoning. The
reports of Bynkershoek and Pauw were not published until the twentieth century. This
curious phenomenon helps to explain why the opinion of Voet remained influential,
despite the fact that, as we now know, it was explicitly rejected by the ‘High Council’.
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The situation in Scotland was (and is) less complicated. The Roman
hypothec on movables has never been incorporated into Scottish law.26
Due to the close relationship between Roman-Dutch law and Scottish
law,?” the authority of Voet was sufficient to secure the rejection of
pledges created by way of constructive delivery (constitutum possessorium)
and the introduction of the rule that a pledge is destroyed whenever
possession is restored to the pledgor.?® It hardly needs emphasis that the
law of Holland, or that of any other country with similar legal rules, did
not accept the concept of a fiduciary transfer of title to movables by way
of constructive delivery for the purpose of creating what is essentially a
security interest in the movables thus transferred.

The opinion of Voet that transfer of possession was necessary for the
creation of a charge prevailed in Scotland and in the ‘Roman-Dutch’
law of the Republic of South Africa. Attempts to by-pass this strict rule
included fiduciary transfer by way of constructive delivery and a sale
and lease-back transaction. Both mechanisms failed in Scotland, when-
ever possession was not transferred de facto, i.e. whenever transfer of
title was effected by way of a traditio ficta. Similar attempts have also
been frustrated in South Africa.?’ New possibilities occurred in Scotland
after the introduction of the Sale of Goods Act in 1893. In contracts of
sale of goods, the Act abolished the ancient Roman rule that title in the
goods can only be transferred by traditio and introduced the common
law rule that title passes on conclusion of the contract of sale.? The
new system of transfer of title seemed to open an opportunity to cre-
ate security interests in movables without transfer of possession to the
chargee by way of sale and lease-back transactions. These attempts have
also failed.®!

26 Dalrymple of Stair, Institutions of the Law of Scotland, ed. Walker IV,25,1 and Bell,
Commentaries on the Law of Scotland II 25: ‘in this country, conventional hypothecs
on movables have no force even against personal creditors’. For similar rules in
the ‘Cotitumes de Paris’ and those of Orléans see Pothier, Traité de I'Hypothéque,
Ch. premier, sect. II, § 1 (Oeuvres de Pothier VII, 315).

27 See Stewart v LMS (1943) Ses. Cas. (House of Lords) 19, at pp. 38-39 per Lord MacMillan.

28 See North Western Bank v Poynter (1894) 21 Rettie 513, at 525 and Bell’s Commentaries on
the Law of Scotland II 22. The decision of the Court of Session was reversed on appeal by
the House of Lords (North Western Bank v Poynter [1895] AC 56), bringing the law of
Scotland in line with the common law of England, which adheres less strictly to the
dispossession of the pledgor (see Reeves v Capper (1838) Bing (NC) 136; 132 ER 1057).

29 See Vasco Dry Cleaners v Twycross (1979) 1 SA 603 A and van der Merwe, Sakereg 688 ff.

30 C. 2,3,20 and Lord Blackburn’s dicta in M’Bain v Wallace & Co. (1881) 8 Rettie 106 (House
of Lords) 111 f.

31 See the cases cited in Walker, Principles of Scottish Private Law II 1582 (7).
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4. Security interests in movables in the continental
European codes

The French Code civil (1804) concluded the process of the demise of the
Roman hypothec on movables in France by requiring transfer of posses-
sion for the creation of a security interest in movables (‘nantissement’)?
and by limiting hypothec to real property (immovables).>® The creation
of pledge (‘gage’), by way of constructive delivery, as well as the possi-
bility of allowing the pledgor to hold the movable property on behalf
of the pledgee (bailment), were effectively eliminated by article 2076
Cc: ‘Dans tous les cas, le privilege ne subsiste sur le gage qu'autant
que ce gage a été mis et est resté en la possession du créancier, ou d'un
tiers convenu entre les parties’ (italics added). The old Dutch Civil Code
(1838),3* the old Italian Civil Code (1865),3° the Spanish Civil Code®® and
even the German Civil Code of 1900%”contained similar provisions. The
German Bankruptcy Act (‘Reichskonkursordnung’) of 1877 already pro-
vided?® that security interests in movables that had not been created by
a permanent transfer of possession to the chargee created no preference,
thus finally abolishing the ancient Roman hypothec in movables (‘Mobil-
iarhypothek’) in Germany as well.>® I will leave an analysis of the way
in which modern continental European law has been able to cope with
these provisions to others and confine myself to general observations
on security interests in movables on the European continent during the
nineteenth century.

From a modern perspective, it seems strange that the abolition of non-
possessory security interests in movables in continental European codes
did not meet with stronger resistance from banks and at least a consider-
able portion of the business community. The statutory provisions forced

32 Articles 2017-2072 Cc. It is usually emphasised in French textbooks (see e.g. Ripert
and Boulanger, Traité de Droit civil III, Paris 1958, no 52 (19)) that the concepts of
‘nantissement’ and ‘gage’ originate from ancient French customary law, rather than
from Roman law. True as this may be, one cursory look in Pothier’s Traité du Contrat de
Nantissement suffices to conclude that they were construed and applied on the basis of
the Roman concept of pignus. A ‘nantissement’ without ‘tradition réelle’ by the
pledgor to the pledgee was even construed as a Roman hypotheca: see Pothier, Traité de
I’'Hypotheque, Ch. IV, article 1, § 1.

33 Article 2118 Cc. Later statutory provisions have extended ‘hypothec’ to aeroplanes and
ships above a certain tonnage.

34 Article 1198 O(ud) BW (1838), repealed in 1992.

35 Article 1882 Codice civile del Regno d’Italia (1865). 36 Article 1863 Cddigo civil.

37 §§ 1204, 1205 and 1253 BGB. 38 RKO § 14.

39 On this development see Hromadka, Die Entwicklung des Faustpfandprinzips im 18. und 19.
Jahrhundert.



48 WILLEM J. ZWALVE

the pledge-debtor to part with possession of his movable assets, thus ren-
dering them unproductive, a consequence that may not even have been
in the interest of his creditor. The pledge-creditor, on the other hand,
was forced to store and maintain goods at a high cost without even being
allowed to use the goods himself. In my submission this extraordinarily
impractical and ill-considered statutory arrangement can be explained
by the following observations.

First, the banking world of the late eighteenth and early nineteenth
centuries was, in my opinion, not structured to provide business cap-
ital to the industrial community on the basis of security interests in
the stock-in-trade and machinery of its clients. Although the banks did
indeed finance trade on a large scale, this was more often than not done
on the basis of personal security (guarantees), rather than on the basis
of security of a proprietary nature. An entrepreneur in need of credit
to expand his industrial activities was usually dependent on sources
other than banks. Hence the proliferation of limited partnerships in
the nineteenth century. Presumably banks only explored forms of secu-
rity other than guarantees after the advent of modern business cor-
porations. This structural change in the financing of industrial activ-
ities by banks may well have originated in the oversupply of money
on the German market as a result of the reparations made by France
after the war of 1870-1871. Was this the economic origin of the German
‘Sicherheitsiibereignung™

Secondly, the business community was not severely hampered by the
provisions of the new codes. Long before their introduction, the stan-
dard procedure in Amsterdam and other important ports was to transfer
property stored in warehouses by transfer of the warrants (bills of lad-
ing)*® and to charge such goods by pledging the warrants to a creditor.*!
These practices were even sanctioned in certain codes, for example in
the Dutch Code of 1838.42 It is not surprising that this commercial prac-
tice inspired the first French mechanisms to introduce non-possessory
security interests in movables after the introduction of the Code
civil.

40 See the eighteenth-century cases reported in Pauw, Observationes tumultuariae novae I,
nos 490, 556 and II, no 627.

41 Thid., TII, no 1490 (a case from 1779).

42 Article 670 of the Dutch Civil Code of 1838; the provision was repealed in 1934. Of
particular interest is van der Lelij, Levering van roerende zaken door middel van een
zakenrechtelijk waardepapier 3-15.
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5. Common law and civil law

English common law also recognises two security interests in goods,
one being possessory, namely pledge or pawn, the other being non-
possessory, namely the chattel mortgage. The suggestion has even been
made that these two common law security interests corresponded to
the Roman security interests: pledge being essentially the Roman pignus,
the nature of the (chattel) mortgage being basically the same as that
of the Roman hypotheca. This equation, however, was explicitly rejected
in the famous case of Ryall v Rolle (1749).#> Burnet ] observed correctly
that, according to Roman law, delivery of possession was only required
for the establishment of a security interest in the case of pledges, as it
was - and is - according to common law. However, the learned judge
expressly and unequivocally rejected the suggestion that the common
law (chattel) mortgage can be identified with the Roman hypothec.

An hypotheca gave only a lien and no property with a right to be satisfied on
failure of the condition and a mortgage with us is an immediate conveyance
with a power to redeem and gives a legal property.

It is quite remarkable that Burnet J tried to define a common law mort-
gage by reference to a text in the Corpus Iuris, to wit C.4,54,2:

If your parents have sold land on condition that it be restored if either they
themselves or their heirs have at some time or within a certain period offered
to repay the price and the heir of the purchaser is not inclined to keep his part
of that agreement, whereas you are prepared to satisfy him, a (personal) action
on the basis of that agreement will be given to you.*

The Judge remarked that this was the description of an English mort-
gage in Roman law and also referred to C.4,54,7.> These observations
provide us with an excellent description of the common law mortgage

43 1 Atk. 165; 1 Wils. 260; 1 Ves.Sen. 348; 9 Bli.N. S. 377; 26 ER 107; [1558-1774] All ER 82.
44 «Sj fundum parentes tui ea lege vendiderunt, ut, sive ipsi sive heredes eorum emptori
pretium quandoque vel intra certa tempora obtulissent, restitueretur, teque parato
satisfacere condicioni dictae heres emptoris non paret, ut contractus fides servetur,
actio praescriptis verbis vel ex vendito tibi dabitur.’

‘If the person you have mentioned has bought from you on condition that the thing
sold ought to be restituted if a certain amount has been paid within a certain period,
you cannot bring an action under our “rescript” that the agreement be annulled. But
if he tries to back out of his obligation by retaining that thing on account of his
ownership, you can secure your interest by the remedies of signification, deposition
and sequestration (i.e. of the money to be paid).” (‘Si a te comparavit is cuius
meministi et convenit, ut, si intra certum tempus soluta fuerit data quantitas, sit res
inempta, remitti hanc conventionem rescripto nostro non iure petis. Sed si se

4!
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in terms of Roman law. The texts used by Burnet ] have been taken
from section 54 of the fourth book of Justinian’s Code, inscribed De
pactis inter emptorem et venditorem compositis (‘On the conditions agreed
upon between buyer and seller’). The common law mortgage is thus
construed as a conditional sale, vesting the general proprietary interest
in land or chattels thus mortgaged in the mortgagee. These provisions
from Justinian’s Code played a crucial role in the development of a new
kind of non-possessory security interest in movables in Europe during
the nineteenth century.

Most continental European codes, like the French Code civil,*® the
Dutch Civil Code of 1838,%” and even the German Code of 1900,*® con-
tain provisions derived from this passage in Justinian’s Code. These provi-
sions, known as ‘faculté de rachat’ or ‘vente a réméré’ in France, concern
the stipulation by a seller to redeem his property on tender of the price.
Roman law also provided for this kind of contract, not, of course, as
an alternative to security interests for which there was no need, but
to regulate an option granted to a seller to redeem his property. One
possibility was that his option merely conferred a right in personam, not
a right in re. After the introduction of the strict rules on the creation
of a pledge in the European codes and the elimination of the Roman
hypothec on chattels, these statutory provisions on the right of redemp-
tion were relied upon to by-pass the strict statutory provisions on the
creation of security interests in movables. Such attempts met with vary-
ing degrees of success in Europe, thus causing a genuine divide between
the European legal systems. In most jurisdictions, for example in France,
these attempts have totally failed. The courts looked beyond the form of
these transactions and often found that an apparently valid form con-
cealed an essentially illegal substance.*® Germany and the Netherlands,
however, followed a substantially different approach.

First the German Bankruptcy Act practically abolished the old hypo-
thec on movables by restricting preference (priority) over the general

subtrahat, ut iure dominii eandem rem retineat, denuntiationis et obsignationis
depositionisque remedio contra fraudem potes iure tuo consulere.’)

46 Articles 1659 ff. Cc.

47 Articles 1555 ff. Dutch Civil Code of 1838; the provisions were repealed in 1992.

48 88 497 ff. BGB.

49 See, for example, the important decision in Loewenstein, Polak & Co. C. Decaux, Req. 11
Mar. 1879, D. 79.1.401. The Cour de cassation ruled (Req. 21 Mar. 1938, D.H. 1938.2.57)
that the decision whether a particular contract is a valid ‘vente a réméré’ or an illegal
security interest is a matter to be decided on the merits of the circumstances of each
individual case by the courts taking notice of the facts.
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creditors in bankruptcy to pledges created by transfer of possession to
the pledgee. Only three years later, the new German Reichsgericht was
confronted with two cases concerning an attempt to create a security
interest in movables by means of sale and lease-back transactions. In
one decision, the third civil division of the court decided that this
transaction created a security interest in substance under the guise
of a contract for the sale of goods with powers of redemption of the
seller. It ruled that the contract was void.>° In the other decision, how-
ever, the first civil division of the court held that such a contract was
acceptable if it had been the genuine intention of the seller to trans-
fer the true title to his creditor with a stipulation for redemption. The
court regarded the fact that the economic purpose of the contract was
to create a security interest as immaterial.>! As long as the form and
appearance of a genuine sale and lease-back was retained, a security
interest could be created on the basis of a contract of sale and lease-
back. The sale was naturally executed by constructive delivery, leaving
the seller in possession and converting his powers of redemption into
a legal or economic duty to redeem. Ten years later, the ‘Reichsgericht’
explicitly recognised that the causa for the constructive transfer of mov-
able property could be the creation of a security interest in that prop-
erty.>? Thus, after a considerable lapse of time, fiducia was finally rein-
troduced in a civil law system. The Dutch ‘High Council’ followed suit in
1929.%3

About the same time as continental European lawyers were in the
process of reinventing the ancient Roman fiducia cum creditore by trans-
forming Justinian’s provisions on conveyance of property with a stipu-
lation for redemption to supersede the strict Roman provisions on con-
veyance, the character of a chattel mortgage - essentially a conveyance

50 RG 24 Sep. 1880, RGZ 2, 173. As the case had to be decided according to Roman law,
the court based its decision on D. 18,1,80,3 (Labeo) and C. 4,22,3.

51 RG 9 Oct. 1880, RGZ 2, 168 (170): ‘Es ist nicht nur rechtlich zulissig, sondern auch
in hiufiger Ubung, daR einem Gliubiger zu seiner Sicherstellung wegen einer
personlicher Forderung von seinem Schuldner ein Vermdégens-Objekt in der durchaus
ernstlichen Absicht verkauft und tibertragen wird, da der Gldubiger als Kdufer
wirklicher Eigentiimer und zur Ausiibung aller Rechte eines Eigentiimers befugt
werden soll, der wirtschaftliche Zweck einer bloRen Sicherstellung aber dadurch
erreicht wird, daR der Glidubiger sich durch Nebenabreden personlich verbindlich
macht, unter gewissen vereinbarten Bedingungen das Eigentum dem bisherigen
Schuldner zurtickzutiibertragen.’ It is a curious but totally accidental coincidence that
the formulation of this decision practically matches the important recent decision of
the Dutch ‘High Council’, In re Sogelease (19 May 1995 (NJ 1996, 119)), almost verbatim.

52 RG 2 June 1890, RGZ 26, 180. 53 Hoge Raad 25 Jan. 1929 (NJ 1929, 616).
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of property with a stipulation for redemption® - was fundamentally
changed in England. The legislative act which triggered this change was
the introduction of Bills of Sale Acts (since 1878) and the requirement
of registration. After then, ‘chattel mortgages’ were only allowed if the
grantor had actually transferred possession to the grantee. Only then
did the mortgagee enjoy preference over the general creditors upon his
debtor’s bankruptcy. Creditors have naturally tried to by-pass these provi-
sions by returning to the archetype of non-possessory security in chattels
of the common law, the conditional sale (the sale and lease-back or a
hire-purchase contract). Insufficient attention has been paid on the con-
tinent, especially in the Netherlands, to the way in which English courts
enforce the Sale of Goods Act. ‘The court is to look through and behind
the documents, and to get at the reality.”> More often than not, the
court finds a sham or simulated security transaction behind an appar-
ently valid transaction and refuses to allow a creditor to avail himself
of a proprietary security interest created in this way.>®
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3 Security in movables in the United States -
Uniform Commercial Code Article 9: a basis
for comparison

HARRY C. SIGMAN

The purpose of this chapter is to provide the reader with an oppor-
tunity to compare movables security law in Europe, particularly this
volume’s discussion of its common core, with the corresponding body
of law in the United States. This chapter will describe the approach
taken in the US, an approach that has already had significant influ-
ence beyond the borders, ranging from a substantially complete adop-
tion in virtually all of the provinces of Canada, to visible impact
in the formulation of the EBRD Model Law on Secured Transactions
(1994), the United Nations Convention on Assignment of Receivables in
International Trade (approved by the General Assembly in 2001), the
UNIDROIT Convention on International Interests in Mobile Equipment
(recently approved at the diplomatic conference in Cape Town), and
the OAS Model Inter-American Law on Secured Transactions (recently
approved at the sixth Inter-American Specialized Conference on Private
International Law) and to direct or indirect influence on contempo-
rary reform legislation in New Zealand, Eastern Europe, Mexico and
elsewhere.

Article 9, part of the Uniform Commercial Code (“UCC”), is a sub-
stantial piece of legislation, first enacted in the early 1950s, that seeks
to facilitate financing secured by “personal property” (i.e., movables,
whether tangible or intangible, as distinct from “real property”, i.e., land
and buildings) by making such financing more efficient, economical and
widely available. Facilitative rather than regulatory, Article 9 seeks to

Harry C. Sigman was a member of the Drafting Committee that revised Article 9 UCC;
the views in this chapter, however, are his own.
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attain this goal by providing as much certainty and predictability as
possible, by providing a comprehensive set of flexible market-oriented
rules for the creation and enforcement of security interests and for the
determination of priority among competing claims to the collateral,
minimizing the need for and likelihood of litigation. The legislation,
of course, stands over a base of property and contract law, but the rules
are based on practicality rather than theory, formulated with a view to
the needs of the marketplace.

While the US is a common law jurisdiction, the movables security field
is governed in comprehensive and detailed fashion by Article 9, with,
quite deliberately, little left to judicial development. This approach is
significantly different from movables security law in Europe, where the
law is either almost entirely developed by the courts, based on very few
Civil Code provisions, as for example in Germany; or where there is a
combination of general Civil Code provisions supplemented by specific
legislation dealing with particular transactions, such as the various nan-
tissements and warrants, as in France, in instances where the legislator
was persuaded by practical necessity to depart from either, or both, the
rule or the logic of general Civil Code principles, but did so only on a
limited basis; or, more recently, where there has been broad legislation
directly modifying the otherwise applicable general rules, as illustrated
by the Belgian Law of 6 July 1994 concerning transfer of claims (cession
et mise en gage de créances).

In this chapter, terms defined in the UCC are shown in bold italics the
first time they appear. Calling attention to the fact that a term is defined
serves to stress the importance of the definitions in the methodology of
Article 9, to assist the reader who desires to go further in depth into
Article 9, and to warn the reader that a term may not have its simple
vernacular meaning. In the UCC, many substantive elements are built
into the definitions. Thus, the definitions are key to the understanding
and application of the substantive rules, particularly those concerning
perfection and priority. This chapter is not a comprehensive treatise
and space does not allow quotation of the definitions. They are, how-
ever, easy to find in the statute. Although some definitions are found in
section 1-201, most are found in section 9-102, in alphabetical order.
When a term is defined elsewhere than in one of these two sections, the
section providing the definition is identified. Concepts or terms that are
significant but which are not defined in the statute are shown in single
quotation marks the first time they appear.
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Brief description of key features of Article 9

Article 9 provides for a unitary security device applicable to virtually
all forms of personal property, tangible and intangible (including intel-
lectual property and rights to payment or other claims against third
parties), applicable to the use of future as well as present property as
collateral, applicable without regard to the nature of the obligation
secured, applicable to all types of creditors (i.e., not limited to banks
or specific types of lenders and including sellers on secured credit, such
as titleretaining vendors), and applicable to all types of debtors (i.e.,
not limited to commercial enterprise debtors and including individuals
whether they be professionals, sole traders or consumers).

Rather than total categorical exclusion, when appropriate, distinctions
with respect to types of debtors, secured parties and collateral are made,
and special, precisely drawn, rules are provided; these are based not on
abstract concepts but rather on the basis of policy in the context of
the realities of the marketplace. Thus, for example, rather than com-
plete exclusion of consumer transactions, which would have the effect
of depriving consumers of the benefit of efficient less costly financing,
specific protective rules applicable to consumer debtors or to consumer
transactions or to consumer-goods transactions are provided within
the framework of Article 9.

Further, the comprehensive scope of Article 9 brings together in a
single regime coverage with respect to both tangibles and rights to pay-
ment, which are frequently encumbered together. This differs from the
structure typically found in Europe, where separate regimes cover these
two types of assets.

The unitary device, denominated a security interest, is an interest
in property - a real rather than a personal right. Indeed, guaranties
embodied in the promises of third parties, which are personal rights
rather than real rights, are not, as such, directly viewed as collateral
under Article 9, are distinct from security interests and are governed
by a separate, largely non-statutory, body of law (very usefully system-
atized recently by the Restatement of the Law of Suretyship and Guar-
anty). Thus, B’s obligation to L to repay a loan, accompanied only by G’s
guaranty, would not be a secured obligation and Article 9 would not
be applicable to the transaction. In a transaction otherwise subject to
Article 9 (e.g., because the obligation is secured by personal property
collateral), however, where the collateral is a right to payment (e.g., B’s
obligation to L to repay a loan is secured by B’s right to payment of a
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debt owed to B by X), if B’s right to payment from X is accompanied by
a guaranty given by G, that guaranty relating to the collateral would
be treated as additional collateral for the benefit of L, as a supporting
obligation (discussed below).

Coverage of both present and future collateral (facilitated by the
acceptability of general collateral “descriptions”) and permitting the col-
lateral to secure both present and future obligations, without limitation
as to nature or amount, together may be referred to as the “floating lien”
concept. The floating lien facilitates modern financing transactions such
as revolving credit and bulk assignments of receivables. Some or all of
the elements of the floating lien are found in some of the European sys-
tems, although they often (i) are limited to a particular class of debtor
(for example, in England, the “floating charge,” although not necessar-
ily conceptually limited to corporate debtors, has been embodied in the
Companies Act and has been developed judicially in the context of cor-
porate debtors and is not used with respect to other debtors such as
sole traders and partnerships); (ii) are limited to a particular class of
secured party (for example, the Belgian gage sur fonds de commerce/pand
op de handelszaak and the advantaged mode of assignment of receiv-
ables under the French Loi Dailly (2 Jan. 1981) may be made only in
favor of a bank or other financial institution); and/or (iii) cover much
but not all of the debtor’s assets (for example, the French nantissement
sur fonds de commerce does not cover inventory and the Belgian analog
covers inventory only up to 50 percent of its value). See also the spe-
cial laws on enterprise mortgages enacted in Sweden and Finland in
1984, and compare the EBRD Model Law provisions on an “enterprise
charge.”

The Article 9 security interest is based on a functional approach, rather
than on theoretical distinctions, and the location of title to the property
that serves as collateral is, for this purpose, irrelevant. This contrasts
with those European systems where ownership (even, in some cases,
an ownership created for security purposes) is outcome-determinative.
Article 9 is applicable to all transactions in movables which serve the
purpose or have the effect of providing security for an obligation. Thus,
there is not a body of specialized nantissements or warrants having differ-
ent rules and producing different consequences than the general prin-
ciple, and there is not a general distinction made between the seller of
goods who retains title to secure deferred payment of the purchase price
and the third-party lender who (by paying the seller or lending money
to the buyer who uses that money to pay the seller) has performed the
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identical economic function of providing the purchase-money credit to
the debtor-buyer.

The apparent form of the transaction and the language of the doc-
umentation are, for this purpose, disregarded; it is the economic sub-
stance that governs. Form and language may, of course, continue to have
impact for other purposes, e.g., tax consequences, balance sheet presen-
tation, etc. The debtor receives the same protection of his equity in the
goods regardless of the nature of the credit or the creditor, and all types
of creditors that have “purchase-money security interests” (this term is
not, strictly speaking, defined but is given substantive meaning by the
very extensive provisions of section 9-103) in those goods are provided
with the same priority rules and remedies. Denomination of a transac-
tion as a “lease” does not control; for Article 9 purposes, the transaction
is treated as a secured transaction if its actual economic effects are iden-
tical to a secured deferred payment sale of the equipment. While the
concept of ignoring the nomenclature used by the parties to a transac-
tion is not unknown in Europe (see, e.g., the Dutch provision on sale
with payment by installments: “All contracts, that have the same tenor,
entered into in whichever form or under whichever name, are treated
as purchase and sale on installments.” 7A:1576 lid 3 BW, and the analo-
gous provision in the hire-purchase law, 7A:1576h lid 3 BW, both dating
back to 1936), judicial re-characterization of a transaction appears to be
rare. The German system recognizes a category of ownership for security
purposes; this category has been explicitly rejected in the Netherlands
(3:84 1id 3 BW) and Belgium (assignment of claim rejected in insolvency
because made with an obligation to re-assign upon payment of debt,
Cass. 17 Oct. 1996).

Under Article 9, the functional approach is explicit and is a key ele-
ment of the law. Moreover, as there is but a single device, Article 9
presents no issue of distinctions between simultaneously co-existing
types of security rights and no issue of the inability of parties to create
new types of property rights not specified in the Civil Code (numerus
clausus). Further, Article 9 avoids dependence on judicial ingenuity to
fashion arrangements that modernize the law or are otherwise respon-
sive to business needs (consider, for example, the recent German case
law on “over-security”).

To maximize certainty and to allow secured parties effectively to assess
their exposure to claims of others against the collateral, Article 9 pro-
vides a detailed, carefully nuanced priority scheme, specifying outcomes
in the statute (rather than leaving them to be developed over time and
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unpredictably by the courts). These rules are carefully drawn to support
the UCC’s overall policy goals in the context of the marketplace. See, for
example, the discussions below of the distinctions made by the special
purchase-money super-priority rules or the buyer in ordinary course of
business rules.

A crucial part of the priority scheme is the “filing” system. The filing
of a financing statement establishes an objective marker, a date cer-
tainly not subject to private manipulation, which can be, and in most
cases is, used as a priority determinant. These important functions are
served without the need for public disclosure of private financial details,
and without the need for imposition of requirements, such as notariza-
tion, that entail significant costs and/or delays. As discussed in detail
below, the filing system provides a database of information that suffices
to warn that a creditor may, presently or thereafter, claim a security
interest in property in which the identified debtor may, presently or
thereafter, have rights, with the collateral being indicated in either spe-
cific or general terms, while at the same time the information provided
in the financing statement is not so extensive as to either disclose con-
fidential data or overburden the filing office. The financing statement
provides only minimal identifying data sufficient to enable a searcher to
protect its interests. Original security agreements or other documents
need not be filed. Indeed, a financing statement is not limited to a par-
ticular transaction (it may serve with respect to post-filing transactions
as well, whether or not foreseen at the time of filing or of the initial
transaction) and may be filed before a security agreement exists. The
database is publicly and inexpensively accessible.

The existence of this filing system makes possible efficient financing
secured by nonpossessory interests in tangibles and by assignments of
intangibles, present and future, and individually or in bulk. The notion
of publicity with respect to security rights in movables has had varying
acceptance in Europe, being generally rejected in Germany and playing
a limited but significant role in Belgium and France and a substantial
role in Norway (Hungary, Poland, Bulgaria and Albania also have cre-
ated registries for nonpossessory rights in movables). The Cape Town
Convention contemplates an international registry. That, however, will
be an asset-based registry, as contrasted with the debtor-based Article 9
filing system; asset-based registries with respect to aircraft already exist
in many countries.

Finally, Article 9 introduced an efficient market-based remedial
scheme, permitting the parties to go to court to obtain such assistance
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or protection as they may deem necessary, but only if one of the parties
chooses to do so. Otherwise, the secured party may realize upon the col-
lateral by disposing of it without judicial or administrative involvement,
albeit subject to the obligations to act in good faith and in a commer-
cially reasonable manner. Availability of efficient and speedy remedies
makes the legal regime effective, and resort to judicial involvement in
the realization process is relatively rare.

This discussion is not intended to assert that Article 9 offers the
only effective movables security typology. There can be no doubt that
the Eigentumsvorbehalt (especially when verldngerter Eigentumsvorbehalt and
erweiterter Eigentumsvorbehalt), as judicially developed in Germany dur-
ing the twentieth century, is a very powerful device for sellers, highly
successful in the prevailing economic and social conditions and legal
structure. Indeed, that device is far more powerful than its counter-
parts in other European countries, although in France and Belgium title
retention has been made more effective during the last two decades.
Efforts during that period toward unification of law on title retention
on the European level have, however, thus far not been successful. Like-
wise, especially in tandem with the current insolvency law and prac-
tice in England, fixed and floating charges are highly potent and flexi-
ble, if somewhat technical, tools for the extension of secured credit in
England.

History and context

A discussion of the history and context of Article 9 may be informative
to the European reader, to explain how Article 9 came to be what it is,
to provide a contrast in the lawmaking process, and to facilitate further
research into Article 9.

Under the US federal system, generally speaking, property and con-
tract law are matters left to the states. Certain specified subjects are
allocated by the US Constitution to federal law, including (relevant to
our subject) bankruptcy law, patent and copyright law and, to the extent
determined by Congress, certain matters affecting interstate commerce.
Under this structure, movables security law is determined by the states,
but, in some contexts, federal law may interact with or, to the extent
determined by Congress, supersede state law. The UCC is not a single
federal law, but rather a law separately enacted by each state; Article 9
is currently in force in all states in essentially identical form.
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The UCC was developed by a cooperative effort of the National Con-
ference of Commissioners on Uniform State Laws and the American Law
Institute. The former, over 100 years old and composed of persons desig-
nated by officials of each state, drafts model acts but has no legislative
power. The latter is a national membership organization, over seventy-
five years old and composed of respected judges, academics and practi-
tioners, dedicated to the task of organizing and reforming law. In addi-
tion to its participation in the formulation of the UCC, the Institute
engages in other projects, the best known of which is the production of
the highly influential Restatements of the Law (e.g., Contracts, Torts, Con-
flict of Laws and, more recently, Suretyship and Guaranty) that broadly
synthesize the law in various subjects as it has developed over time
throughout the country. For over a century, the Conference has drafted
and presented to the states for consideration uniform laws on many sub-
jects; these proposals have met with varying degrees of success. Shortly
before World War II, while the Conference was drafting an updated ver-
sion of the Uniform Sales Act, it was determined to broaden the scope
of the project; it was also determined to collaborate on this project with
the Institute. These decisions ultimately led to the UCC, first enacted in
1953, in Pennsylvania.

The UCC is not a systematic statement of general principles. Rather,
it is drafted in more standard legislative format and deals with several
subjects in varying degrees of comprehensiveness and detail. Initially, it
was comprised of nine articles, each containing numerous, often lengthy
and complex, sections. Article 1 consists of general principles and defi-
nitions applicable throughout the rest of the UCC. Article 2 deals with
transactions in goods and is the successor to the earlier Uniform Sales
Act (which itself was based on the English Sale of Goods Act 1893). Arti-
cle 3 deals with negotiable instruments; it also was the successor to an
earlier uniform law, the Uniform Negotiable Instruments Law. Article 4
deals with the check collection process. Article 5 deals with letters of
credit. Article 6, subsequently repealed in most states, deals with bulk
transfers, essentially the uniform law successor to statutes adopted by
many states in the late nineteenth century which were intended to
thwart bulk sales of inventory designed to defraud the seller’s creditors.
Article 7 deals with documents of title (warehouse receipts, bills of lad-
ing and the like). Article 8 deals with investment property, primarily con-
cerned with rights and obligations among issuers, issuees and transfer-
ees of securities (substantive investor protection and trading regulation
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are dealt with in federal and other state laws). Finally, Article 9 covers
secured transactions involving personal property collateral.

During the 1950s and 1960s, the UCC was enacted in virtually all
states. Enactment in Louisiana came somewhat later, although the defer-
ment of adoption of Article 9 was due to local politics concerning the
management of the filing system and had nothing to do with Louisiana
movables security law having originated in the civil law tradition.

Since the late 1980s, the UCC has undergone several changes. Repeal of
Article 6 was recommended; Articles 3 and 4 were significantly revised;
Article 8 underwent two revisions, the latter (1994) making it a very
modern flexible tool in an age of dematerialized and indirectly held
securities (European recognition of the need for modernization of the
law in this area is seen in the current preparation of a Directive on
the cross-border use of such collateral and in the Hague Conference
on Private International Law draft Convention on “the law applicable
to certain rights in respect of securities held with an intermediary”);
Article 5 was revised to coordinate more clearly with the International
Chamber of Commerce’s Uniform Customs and Practices and to take
into account the substantial growth of the use of standby letters of
credit; and Article 2A, dealing with “true” leases of goods, and Article 4A,
dealing with electronic funds transfers, were added. A revised version
of Article 1 was approved by the sponsors recently, and the enactment
effort will begin shortly. References in this chapter to Article 1 are to
the original version.

Article 9 was recently substantially revised (there had been rather
modest amendments in 1972). The substantive discussion of Article 9 in
this chapter is based on the 2000 Official Text of Revised Article 9 (it was
initially approved by the sponsors in 1998 and was slightly amended in
2000), which is currently in effect in all fifty states.

It is worthwhile to elaborate on both the nature of the revisions to
Article 9 and the revision process. The process had a profound impact on
the substance. The Drafting Committee consisted of practitioners (one of
whom was a bankruptcy court judge) of great experience and expertise
in the subject, as well as several academics, all of whom were designated
by the UCC’s two sponsors, the Conference and the Institute. All of its
proceedings were public, the drafts were posted on the internet and were
the subject of programs for practicing lawyers, paralegals, bankers, filing
officers and others. Interested groups were invited to attend meetings
and send comments, although anyone could attend without invitation.
Funding was provided to enable representatives of consumer interests to
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attend and participate in the drafting process. Drafts were reviewed by
the membership of the sponsor organizations and finally approved by
them at their respective annual meetings. The openness of the process,
and the participation by those reflecting affected interests, on both the
debtor and the creditor sides, served to assure not only acceptance and
support but also balance in the adoption of practical solutions desired
by affected interests.

In the short time since its promulgation by the sponsoring organi-
zations, Revised Article 9 has already been adopted by every state and
the District of Columbia. In an effort to minimize transition issues and
conflict of laws problems, the sponsors suggested a nationwide uniform
effective date of 1 July 2001. Revised Article 9 became effective simulta-
neously on 1 July 2001 in forty-six states, and since 1 January 2002, has
been in effect in all states.

This is remarkable in at least three respects: (1) Article 9 has been
enacted with almost perfect uniformity (such local tinkering as has
occurred has been minor and at the margins, generally adding some
narrow exclusions from the scope of Article 9’s coverage); thus, national
uniformity has essentially been achieved despite this body of law being
enacted by the states rather than by Congress; (2) in the past, several
years passed before all the states had enacted the various revised articles
or other uniform laws, while in this case, the entire enactment
process has been accomplished within three legislative sessions; and
(3) an agreed deferred uniform effective date has been successfully used
for the first time in the history of uniform laws in the US, thereby dra-
matically lessening the cost of change in the law.

It is noteworthy that despite the risks of nonuniformity inherent in
the fact that Article 9 is state rather than federal law - to wit, it might
be enacted with significant local variations and it might be interpreted
differently by the courts of different states - neither of these risks has
materialized to any significant extent, and the risks are even smaller
under Revised Article 9, based on the success in the enactment process
and the conscious effort to leave even less for judicial development.

Substantively, Revised Article 9 left intact all of the fundamental prin-
ciples and policies found in the prior version. It did expand the scope,
reorganize the statutory structure somewhat, introduce some new ter-
minology, and modernize and make the filing system more efficient,
uniform and transparent, by, inter alia, further limiting the role of
the filing office to a more clearly ministerial function. The revisions
also rendered Article 9 more responsive to technological developments,
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reflecting the greatly increased economic importance of intangibles
such as intellectual property rights, and recognizing that transactions
were now being achieved without writings, that rights were increas-
ingly being reflected in non-material forms, and that the communica-
tions revolution was enabling parties to act in electronic or other forms
heretofore unknown. Article 9’s provisions also were modified to make
them more responsive to new high-speed and more sophisticated trans-
actions, in direct response to the needs of the economy. The revisions
expanded the override of contractual and statutory provisions prohibit-
ing or limiting assignability of rights. Finally, the default provisions were
refined to reflect experience and to provide more guidance, making cer-
tain provisions more debtor-protective and making some remedies more
flexible.

Revised Article 9 is organized in seven parts and comprises 135 sec-
tions.

Article 9 in depth

Creation, attachment and enforceability of a security interest

An Article 9 security interest is “created” by simple contract. Indeed,
security agreement means any agreement that “creates or provides for”
a security interest. There are no language requirements, no magic words
that must be used. A security agreement need not be denominated as
such or found in a separate document or special form. Indeed, a single
sentence such as follows will more than suffice: Debtor grants a security
interest to Secured Party in all of Debtor’s inventory, wherever located,
whenever acquired, to secure all of Debtor’s present and future obliga-
tions, of whatever nature, whenever and however arising, in favor of
Secured Party. This will create a security interest not only in Debtor’s
present and future inventory, but also, automatically (unless excluded),
in all proceeds of whatever nature (including checks and rights to pay-
ment on open account) or evidenced by an instrument (e.g., a promissory
note) or chattel paper (a term coined by Article 9 to denote a lease of
goods or the combination of the buyer’s obligation to pay and an interest
in the goods securing that promise, such as title retention, which in the
US is more commonly called a conditional sale contract). The illustra-
tive language also demonstrates the relaxed collateral description rules
of section 9-108. This provision expressly makes sufficient a description
using terms defined in the UCC. Vernacular usage is, of course, also
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permissible; for example, one might describe the inventory as “all com-
puters held by Debtor for sale or lease.”

Thus, creation of a security interest is simple and inexpensive. Of
course, typical loan documentation will include far more than the
simple phrase sufficient to create the security interest, e.g., borrower’s
covenants and warranties, but these are not legally essential elements
of a security agreement, are not required in order to create a security
interest and are not governed by Article 9.

Although a security interest is created by agreement, three elements
are required in order for the security interest to “attach” (section 9-203)
to a particular item of collateral - attachment is the moment when the
security interest becomes “enforceable” against the debtor and third
parties with respect to particular collateral.

The three elements of attachment and enforceability are: (1) value has
been given (this requires no more than simple consideration; it includes
the existence of previously extended credit as well as a promise to extend
credit); (2) the debtor has rights in the collateral (the debtor’s interest
need not be full ownership, nor need it necessarily have been paid for,
and it might even be a voidable title); and (3) either (i) the debtor has
authenticated a security agreement that provides a description of the
collateral, or (ii) with respect to specified types of collateral, the collat-
eral is, pursuant to a security agreement, in the secured party’s “pos-
session” (although not a defined term, the concept is given meaning
in section 9-313) or control (a term defined, with respect to particular
types of property, in sections 9-104-9-107 and 8-106). The third element -
an authenticated agreement - is evidentiary; it is the only formality
requirement, in the nature of a statute of frauds. It is easily satisfied
and rarely a hurdle. Authenticate is a defined term reflecting Article 9’s
embrace of modern technology - it includes signing (which, under the
definition in section 1-201, has long not been limited to a manually
applied name in cursive script) and encompasses any adoption of a sym-
bol or encryption or similar processing of a record with the intent
to identify the person and adopt or accept the record. Record means
“information that is inscribed on a tangible medium or which is stored
in an electronic or other medium and is retrievable in perceivable form.”
Thus, a security agreement may be in electronic form.

It is useful to examine briefly the element of “description” of the
collateral, as it contrasts with the concept of specificity under, for exam-
ple, Dutch law. The general meaning is reasonable identification, but
this is supplemented by specific provisions that permit description by
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category, by type (using any term defined in the UCC), quantity or alloca-
tional formula. The statute expressly renders insufficient, however, use
of a supergeneric description such as “all the debtor’s assets” (although
section 9-504 provides that use of a supergeneric description is sufficient
for purposes of the “indication” of collateral provided by a financing
statement). This rule concerning supergeneric description is not a rule
limiting the extent of collateral that may be taken; it relates only to the
manner of its description in the security agreement.

The three elements of attachment need not occur in any particular
sequence, but a security interest does not attach to a particular item of
collateral until all three have occurred.

Attachment of a security interest to collateral not only automatically
gives the secured party rights in the proceeds of the collateral but also,
under section 9-203, constitutes attachment of a security interest in
any supporting obligation (e.g., a letter-of-credit right or a guaranty),
and in any security interest or mortgage or other lien on personal or
real property which supports or secures collateral that is a right to pay-
ment or performance (e.g., an instrument or an account). Also, under
section 9-203, attachment of a security interest in a securities account
(defined in section 8-501) constitutes attachment of a security interest in
all security entitlements (defined in section 8-102) carried in the securi-
ties account. This latter provision is an element of the methodology, and
illustrates the terminology, used to facilitate financing secured by “indi-
rectly held” securities (defined in section 8-102). See, generally, part 5 of
Article 8.

Section 9-204 confirms the effectiveness of provisions in a security
agreement which provide for a security interest in after-acquired collat-
eral (except for consumer goods) and which provide that collateral may
secure future advances or other value, whether or not the same are given
pursuant to commitment. Section 9-205 validates (declares not fraudu-
lent against creditors) secured transactions despite freedom given to the
debtor to use, commingle or dispose of the collateral without account-
ing for the proceeds or replacing the collateral. These provisions, in the
context of the permissiveness as to form and language, serve to validate
and facilitate the floating lien.

The provisions discussed above reflect the basic Article 9 structure
concerning the creation and attachment of a security interest that is
a property right enforceable against the debtor and third parties. This
structure is accompanied by a detailed priority scheme, discussed below,
that specifies when, and the extent to which, the security interest will
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have priority over the claims, rights and interests of particular third
parties under particular circumstances.

Scope of Article 9’s coverage

Article 9 applies to “a transaction, regardless of its form, that creates [(1)]
a security interest in personal property or fixtures by contract; . . . [(2)]
a sale of accounts, chattel paper, payment intangibles, or promissory
notes; [(3)] a consignment; . . .” (section 9-109). The first of these three
categories is extremely broad, and its articulation implements the func-
tional approach described above. This category encompasses, for exam-
ple, transactions that are denominated as leases but which, when their
terms are examined (under a set of carefully articulated statutory provi-
sions found in section 1-201(37), the definition of security interest), are
economically indistinguishable from conditional sales. The second cat-
egory encompasses transfers of rights to payment which are not made
for security purposes. For essentially practical reasons, these transfers
are treated in some respects, by making Article 9 applicable to them,
as if they were made for security purposes. In some instances, these
transactions are very difficult to distinguish from transfers made for
security purposes; inclusion under Article 9 renders them subject to
filing requirements and obviates the need to make such a distinction
until after default. In other instances, they were included in Article 9
(at the request of the industry) to give such transactions, often the sub-
ject of securitizations, the benefit of the clear rules, certainty and uni-
formity provided by Article 9. Likewise, consignments are included so
as to provide creditors of consignees with the benefit of the publicity
requirements of Article 9, again obviating the need to inquire into the
true nature of transactions labeled as consignments (i.e., whether made
for security purposes or not) until after default.

This broad scope is narrowed slightly by a list, in section 9-109, of
exclusions - particular transactions to which it was deemed inadvisable
to apply Article 9. Also, while not an exclusion from scope, section 9-201
subordinates Article 9 to any rule of law that establishes a different rule
for consumers.

Other provisions spell out the rights and duties of the parties when
the secured party is in possession or control of the collateral (e.g., the
power of a secured party who is a pledgee of securities to re-pledge those
securities) and the obligation of the secured party to respond to a debtor
who requests an accounting or a list of collateral.
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While virtually all of the foregoing provisions may be modified by
agreement between the parties, the careful articulation in the statute
does away with the need to elaborate them in the agreement when no
modification is desired.

Choice of Law (including, importantly, where to file)

Because of the federal nature of the United States, rules concerning
determination of the applicable law in the context of transactions
having contacts with more than one state are provided, although not
discussed here. Of course, to the extent that the substantive laws of the
implicated states are identical, there is no conflict. Nevertheless, even in
that situation, there is a need for a pointer as to where to file, i.e., rules
that determine which state’s filing system governs.

For this purpose, the primary rule, found in section 9-301, is the “loca-
tion” of the debtor (whether the collateral is tangible or intangible),
which is specified as the “principal residence” when the debtor is an
“individual” (even with respect to business-related debts), and the “place
of business” (or the “chief executive office”, if the debtor has more than
one place of business), if the debtor is an organization. The concept of
location is developed in section 9-307.

Importantly, the meaning of the general debtor location rule is modi-
fied in the case of a debtor that is a registered organization (most com-
monly typified by a domestic corporation), in which case the debtor’s
location is the jurisdiction of the organization rather than the place
of the chief executive office. This pointer provides an objectively deter-
minable location that is verifiable from the public records. Section 9-307
also provides special location rules for registered organizations orga-
nized under federal law, foreign bank branches and agencies and
selected other classes of debtors.

The general debtor location rule, however, is not applicable in the
case of a debtor whose location is not in a jurisdiction “whose law gen-
erally requires information concerning the existence of a nonpossessory
security interest to be made generally available in a filing, recording,
or registration system as a condition or result of the security interest’s
obtaining priority over the rights of a lien creditor with respect to the
collateral.” In that case, the debtor is deemed located in the District of
Columbia. This rule will not come into play if the debtor is located
in the US, but may well become applicable if the debtor is located
elsewhere.
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An important exception to the general debtor location rule is found in
section 9-305(a)(3), which refers instead to the local law of the “securities
intermediary’s jurisdiction” (as specified in section 8-110(e)) for determi-
nation of the law governing perfection, and also priority, with respect
to security interests in security entitlements and securities accounts.
(Compare the draft provisions of the Hague Convention.)

Section 9-316 provides rules concerning the effect on perfection of a
change in the governing law (e.g., a change in the facts which results
in a different state’s filing system becoming the one that governs). Spe-
cial four-month and one-year rules may require a filing in a different
jurisdiction when the debtor location changes from one jurisdiction to
another or the collateral is transferred to a transferee located in a dif
ferent jurisdiction. (NB: a transferee of collateral becomes a debtor even
when, because it does not undertake to pay or perform the secured obli-
gation, the transferee does not become an obligor.)

Perfection

The concept of “perfection” (see sections 9-308-9-316) is used by Article 9
as an element of the priority scheme. The term is somewhat misleading
in that it suggests an absolute that is not the case. A perfected secu-
rity interest generally but not always prevails over a competing interest,
and an unperfected security interest does not always lose. Rather, it is
necessary to examine the specific priority rule applicable to a particu-
lar contest to ascertain whether perfection determines which party will
prevail. Perfection is irrelevant vis-a-vis the debtor.

How is perfection achieved?

In certain instances, perfection is automatic, that is, no special steps need
be taken beyond those needed for the attachment of a security interest
to the collateral. See section 9-309. Examples of security interests that
are perfected automatically include: a purchase-money security interest
in consumer goods; a security interest in investment property created
by a broker or a securities intermediary (both defined in section 8-102);
and a sale of a payment intangible or a promissory note. This last rule
has the effect of continuing the practice under former (pre-revision)
Article 9 - filing was not required because former Article 9 did not cover
these transactions. Inclusion within Article 9 but with automatic perfec-
tion offers Article 9 coverage of loan participations (with the resulting
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certainty and uniformity of applicable law) without requiring a useless
filing against the transferor lead bank. In addition, under section 9-308,
perfection of a security interest in collateral also perfects a security inter-
est in a supporting obligation for the collateral; perfection of a security
interest in a right to payment also perfects a security interest in secu-
rity interests and other liens on property which secure that right to
payment; and perfection of a security interest in a securities account
automatically perfects a security interest in the security entitlements
carried in that account.

When perfection is not automatic, one of three perfection techniques
is required: filing of a financing statement, possession or control. See sec-
tions 9-310-9-314. The key variable is the nature of the collateral. As to
some types of collateral, one of these methods is the exclusive method;
as to others, that method may be permissible or may be unavailable.
Filing is almost always a permissible method. Note that choice of the
method of perfection may have an impact on priority. Also, when a par-
ticular type of property is governed by an applicable state or federal law
that designates a particular method of perfection or a particular place
of filing, that rule, rather than Article 9, controls the method of per-
fection. See section 9-311. The most common instance of application of
this rule is the state law in most jurisdictions which provides for per-
fection with respect to a motor vehicle (other than while it is inventory
in the hands of a dealer), which is commonly achieved by notation on a
title certificate. Thus, while Article 9 governs the substantive elements
relating to security interests in motor vehicles, perfection is typically
not achieved by filing in an Article 9 filing office. Note that this is not
the case in the Canadian provinces, where filings against motor vehicles
constitute a major fraction of all PPSA (Personal Property Security Act)
filings.

Control as a perfection method is available only with respect to invest-
ment property, deposit accounts, letter-of-credit rights and electronic
chattel paper, with the manner of achieving control being defined sep-
arately for each of these four types of collateral. Control is defined in a
way that allows a secured party to perfect the security interest while
allowing the debtor to trade in the items carried in its securities account
and write checks against its deposit account. Thus, control does not nec-
essarily entail dispossession (or, more precisely, disempowerment) of the
debtor, but it is a technique that both definitively fixes a time for priority
purposes and also facilitates post-default enforcement.
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Possession, of course, can be used as a method of perfection only
with respect to tangible collateral. Possession has its traditional mean-
ing, with the secured party able to hold possession itself or through
its agent (or through a bailee who has attorned to the secured party),
but the debtor, of course, cannot serve as the secured party’s agent for
this purpose. This perfection method means actual, not constructive or
other fictitious, possession.

With respect to most types of collateral, the most common technique,
by far, is filing. The filing system is discussed in some detail below.

The perfection step may occur before or after attachment (see
section 9-308(a)) (perfection, however, is not attained until attachment
occurs). For example, in the typical floating lien context, filing will,
of course, always occur prior to the debtor’s obtaining rights in the
after-acquired collateral. It is not uncommon for the filing of the financ-
ing statement to occur before all of the elements of attachment have
occurred. See section 9-502(d).

When a debtor disposes of collateral, generally, the security interest
continues in the collateral even in the hands of the transferee, except as
otherwise expressly provided in the statute (as described below, in the
context of inventory collateral sold to a buyer in ordinary course of busi-
ness, the exception swallows the rule), and also continues in identifiable
proceeds of the collateral. See section 9-315.

Priority rules

The Article 9 priority scheme is found in sections 9-317-9-339. These very
extensive provisions set out not general principles but rather detailed
rules that specify outcomes for particular competitions. The key rules
are summarized briefly as follows.

Secured party v lien creditor (this term refers to a creditor who has
obtained, by a judicial procedure rather than by contract, a lien on
particular property of the debtor (e.g., garnishment of a claim), as con-
trasted with a creditor who has only a personal right against the debtor
but no right in the debtor’s property; the term includes a trustee in
bankruptcy): A secured party prevails over a lien creditor unless the
person becomes a lien creditor prior to the earlier of (i) the time the
security interest is perfected, or (ii) the time a financing statement cov-
ering the collateral is filed and a security agreement has been made. See
section 9-317(a).
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Secured party v buyer of collateral: This competition is subject to several
rules. A buyer in ordinary course of business (as noted above, this is a
defined term) of goods from “a person in the business of selling goods
of that kind” takes free of a security interest in the goods, even if the
security interest in the goods is perfected and even if the buyer knows
of its existence (although not if the buyer knows that the sale would
violate the secured party’s rights). See section 9-320. This is a rule based
on efficiency that enables goods to move freely from inventory, fully in
accord with the expectations of the secured party, who intends (indeed,
desires) the inventory to be sold and whose security interest continues
in the proceeds. The rule places the risk of the debtor’s dealing with
the proceeds of the inventory on the secured party, not the buyer. It
raises relatively few fact questions. In some circumstances the rule will
produce a different result than would obtain under a generalized “good
faith” acquirer rule based on acquisition from someone in possession
(e.g., art. 2279 of the Belgian Civil Code). For example, a buyer of equip-
ment from a debtor does not come within this rule, because the debtor
is not in the business of selling its equipment; therefore, the buyer of
equipment takes the equipment subject to a perfected security interest.
Section 9-321 provides an analogous lessee in ordinary course of busi-
ness provision with respect to leased goods, and a licensee in ordinary
course of business rule protecting a nonexclusive licensee of a general
intangible (e.g., a copyright).

With respect to unperfected security interests (see section 9-317), the
(non-ordinary course of business) buyer or lessee takes free of the secu-
rity interest only if the buyer or lessee gives value, and, in the case of
tangible collateral, receives delivery of the collateral, without knowledge
of the security interest and before it is perfected. Licensees of general
intangibles take free only if they give value without knowledge of the
security interest and before it is perfected.

A special rule (section 9-317(e)) provides a twenty-day grace period;
this gives, to a secured party with a purchase-money security interest
which files a financing statement before or within twenty days after the
debtor receives delivery of the collateral, priority over the rights of a
lien creditor, buyer or lessee which arise between the time the security
interest attaches and the time of filing. Again, this is a rule based on
efficiency, allowing a seller on credit to deliver goods promptly, without
being forced to delay delivery until after having filed.

Note that buyer and purchaser are not interchangeable terms. Buyer
is used in essentially the vernacular sense of one who acquires in a sale
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transaction. Purchaser, in contrast, is anyone who takes in a voluntary
transfer - this includes, importantly, a secured party. This distinction
must be borne in mind as some priority rules apply to buyers while
others apply to all purchasers (which, of course, includes buyers).

Secured party v secured party - general (see section 9-322): Under Article 9,
several security interests in the same collateral may exist simultaneously.
In fact, section 9-401 expressly empowers a debtor to further encumber
collateral even in the teeth of a prohibition in the security agreement,
although that provision does not preclude the secured party from exer-
cising default remedies if the violation of such a prohibition is made an
event of default.

Article 9 attachment and priority rules reject the conceptual premise
that, having granted a security interest in collateral, the debtor has noth-
ing left to convey to another. Moreover, section 9-318 provides that, for
purposes of determining the rights of creditors of, and purchasers for
value of an account or chattel paper from, a debtor that has sold the
account or chattel paper, while the buyer’s security interest (recall that
the scope of Article 9 encompasses an outright sale of an account or
chattel paper as well as a transfer for security purposes) is unperfected,
the debtor is deemed to have right and title thereto identical to those
sold to the buyer, and so the debtor has the power, if not the right, again
to sell or to transfer for security purposes the same account or chattel
paper.

The general rule in the competition between conflicting security inter-
ests in the same collateral is that priority goes to the secured party who
is the ‘first to file or perfect.” This rule is based on time, but the rele-
vant determinant is not the sequence of the creation of the competing
security interests. It is not even the sequence of perfection, as the rule
gives priority to a secured party who filed before the competitor per-
fected, even if the first to file is the second to perfect. Moreover, the
element of knowledge is irrelevant; i.e., the first to file prevails even
if it knows of the existence of the competing security interest at the
time it files or later perfects. This rule gives effectiveness to the public
record, gives an incentive to file promptly and eliminates the need to
litigate the fact-intensive and less objective question of knowledge. And,
of course, a perfected security interest has priority over an unperfected
one, and the first to attach prevails when both security interests are
unperfected.

This rule is elaborated and refined with respect to proceeds (sec-
tion 9-322), and as it relates to future advances (section 9-323). While
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these refinements add complexity, they are essential for efficient flexi-
ble secured finance.

Secured party v secured party - purchase-money security interests (section
9-324): Cutting across the above-described general rules of priority among
competing secured parties are special rules for purchase-money security
interests. Again, Article 9 provides a detailed set of rules. These rules
are based on efficiency, not on the notion of favoring sellers. Indeed, as
noted above, a purchase-money security interest may exist in favor of a
third-party financier who makes possible the acquisition of the collateral
by the debtor, so its availability is not confined to sellers. Because of the
validation of the floating lien concept and the award of priority to the
first to file, a secured party, in the absence of these super-priority provi-
sions, would be in a position to preclude or monopolize the financing of
the subsequent acquisition of new inventory or equipment by a debtor
on a secured basis. Since the policy of Article 9 is to promote the avail-
ability and efficiency of secured financing, in this context supplemented
by a policy to facilitate acquisition of new goods, a super-priority is given
to enable a purchase-money security interest in goods to gain priority
over an earlier filed secured party whose filing covers the after-acquired
goods. In the case of non-inventory collateral, the super-priority is
conditioned on the purchase-money security interest being perfected
no later than twenty days after the debtor receives possession of the
collateral.

A similar rule is provided with respect to inventory collateral, but
in this case there are additional conditions that must be satisfied in
order to gain the super-priority. In the inventory situation, the purchase-
money financier must, before the debtor receives possession of the inven-
tory, both achieve perfection and notify the earlier-filed competitor that
it has acquired or expects to acquire a purchase-money security interest
in the described inventory. A single notice is effective for a five-year
period. The reason for these additional requirements is due to the nature
of inventory financing. Here, absent the notification, an earlier in time
financier, relying on the priority that its earlier filing gives it (obviat-
ing any need to re-check the record before making additional advances),
would give additional credit based on either presentation of the invoices
showing that the debtor was acquiring new inventory or an inspection
showing newly delivered inventory. This efficient arrangement (which
does not normally exist in the context of goods other than inventory)
must be protected, and, therefore, the burden is on the purchase-money
financier seeking super-priority to notify the priorfiled secured party
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as a condition to attaining super-priority with respect to inventory
collateral.

The foregoing discussion, while far from exhaustive, is intended to
illustrate the complex highly refined approach of Article 9’s priority
regime and the market-based reasons for the rules.

Other priority rules: Additional priority provisions include: rules govern-
ing the relative positions of a secured party whose interest continues in
collateral transferred by a debtor vis-a-vis a secured party of the trans-
feree who has a security interest in the transferred collateral by virtue
of an after-acquired property provision (section 9-325); a rule specifying
the effect on the perfection and priority of a secured party when its
debtor merges with a successor entity (section 9-326); special rules for
those having control over deposit accounts (section 9-327), investment
property (section 9-328), or letter-of-credit rights (section 9-329); special
rules for conflicting interests in instruments and chattel paper which
reflect the negotiable nature of the former and the established financ-
ing techniques in existence with respect to the latter (sections 9-330 and
9-331); a special rule for priority vis-a-vis holders of statutory possessory
liens that are provided under other law to those supplying services and
materials with respect to collateral, e.g., repairer’s liens (section 9-333),
a lien somewhat analogous to the droit de retention/retentierecht; rules for
priority with respect to fixtures, reflecting the interplay between Article
9 and rights arising in fixtures under real property law (section 9-334);
and rules with respect to collateral that becomes an accession to other
property (section 9-335) or becomes ‘commingled’ with other property
(section 9-336).

While this detailed priority regime makes for a complicated statute,
it provides pre-transaction guidance to parties, it obviates the need that
would otherwise exist for judicial development, over time and in an
uncertain manner, of rules to cover all these situations, and it pro-
vides rules that were generated by those with expertise and access to
data typically not found in the context of judicial development of such
rules. This also substantially diminishes the need otherwise sometimes
encountered for courts to distort rules in order to avoid unjust, ineffi-
cient or otherwise inappropriate results.

Third-party rights

Article 9 also contains an array of provisions with respect to third-party
rights other than priority issues.
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Article 9 validates, on specified conditions, the enforceability, by an
assignee of an account, chattel paper or a general intangible, of an
agreement by an account debtor (the person obligated on the assigned
right, i.e., the debitor cessus) with the assignor that the account debtor
will not assert against an assignee any claim or defense that it might
have against the assignor. See section 9-403. This provision serves to make
these payment rights more valuable as collateral; presumably, account
debtors thereby benefit. Similarly, Article 9 provides for the override of
both contractual and statutory anti-assignment clauses (albeit with pro-
tections, in the context of the assignment of rights other than rights to
payment, for a third party who is otherwise entitled to such protection
against having to deal with, as contrasted with simply paying money
to, a party other than its original counter-party). See sections 9-406
and 9-408. Section 9-406 also contains provisions that elaborate on how
an account debtor on an assigned payment right obtains discharge of
its obligation. The provisions here described were influential in the
development of the United Nations Convention on the Assignment of
Receivables.

The filing system

Article 9 provides for a “notice filing” scheme - a minimum amount of
information (provided on a simple one-page form when filed on paper) is
put on the public record. A financing statement is sufficient, under sec-
tion 9-502, if it identifies the debtor and the secured party and provides
an “indication” of the collateral (which may, under section 9-504, be
specific or in very general terms or even in supergeneric language). The
filing systems in the US are in the process of changing from paper-based
to electronic filing (almost half of the states already accept electronic fil-
ings). In Canada, electronic filing is the norm; indeed, in New Brunswick,
a province that recently adopted its Personal Property Security Act, only
electronic filings are accepted. Any jurisdiction adopting a notice filing
regime today no doubt would be fully computerized and likely would
function solely on an electronic filing basis. Such a system not only is
virtually error-free, but also is not expensive to establish, is extremely
efficient, and is financially self-sustaining. Even in the paper-based US
systems, filing is quite speedy, and in many states filings may be pre-
sented by fax. Filing fees generally range from $5 to $20. Searching can
be done electronically via remote access on the internet in more than
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half of the states (and in half of these, searching the index can be done
free of charge).

Even the existing Article 9 filing system is inexpensive to operate,
efficient and does not require a vast bureaucracy. It is not a repository
of underlying documents and does not create, or even necessarily reflect,
property rights. It simply provides to a searcher a method of discovering
that there may be a secured party who may at some time claim real rights
(created by a security agreement the terms of which are not put on the
public record) which may have priority based on the date of filing of the
financing statement. It is up to the searcher - typically a prospective
creditor - to act on the information received from the public record
(along with information received from the debtor and from marketplace
sources) in whatever way it deems prudent to protect its interests. What
is filed, whether on paper or electronically, is barebones information - no
details concerning a present or future credit extension are required and
there is no requirement that a maximum amount secured be specified.

Under this system, for a nominal fee and the few minutes it takes
to provide minimal data, a secured party can gain with certainty the
priority accorded to a filed security interest that may cover millions of
dollars of credit secured by millions of dollars worth of present and/or
future collateral over a long period of time.

In most situations, under section 9-515, the effectiveness of the financ-
ing statement must be continued every five years — again, by the filing
of a simple continuation statement - to retain priority over compet-
ing purchasers for value. The fixed duration makes calendaring and
fee-calculation simple and efficient for both filer and filing office and
enables the records to be automatically self-purging.

As noted above, a financing statement may be filed before attachment
of the security interest, indeed, even before a security agreement is
made. See section 9-502(d). A filed financing statement, however, is not
effective unless the filing is authorized by the debtor. See section 9-509.
Although authorization need not be evidenced by a signature on the
financing statement, it must be reflected in an authenticated record (the
authenticated security agreement will suffice). Evidence of authorization
need not be placed in the public record. No information concerning the
nature or amount of the secured obligations need be provided.

Because the debtor’s name is the key to discovery of the financing
statement in the public record, Article 9 provides elaboration concern-
ing the sufficiency of the name provided. See sections 9-503 and 9-506.
On the other hand, the actual provider of credit need not be identified,
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as the financing statement may provide the name of a representative of
the secured party and the representative capacity need not be indicated.
(For example, a title-retaining supplier or its customer might wish, for
perfectly legitimate business reasons, to keep their relationship confi-
dential.)

Revised Article 9 added several provisions to make even more clear
the ministerial nature of the role of the filing office, and to make opera-
tion of filing offices more efficient, more transparent and more uniform.
Article 9 specifies a limited number of grounds on which a filing may be
rejected by the filing office - a short list, susceptible of objective applica-
tion, of items necessary for the functioning of the system, but not based
on formalities. Likewise, the revisions express the filing provisions in
language that is neutral as to medium, to encourage the use of elec-
tronic filing or still more efficient techniques that might be developed
in the future.

The Article 9 filing system should be distinguished from registries
familiar to virtually all legal systems such as those covering real property.
Those are, in many cases, the source of real rights (rather than simply
a form of publicity for actual or potential rights otherwise created).
In those registries, original substantive documents, usually manually
executed with great formality (e.g., notaries, witnesses, seals), are placed
in full on the record. Not infrequently, in such registries, the record is
accessible only to those who have satisfied the registry officials of their
legitimate interest in examining the record. Also, in such registries, the
registry officials commonly scrutinize the documents before permitting
their recordation. Thus, registering is often a slow, expensive and highly
technical process.

The Article 9 filing system should also be distinguished from regis-
tration such as exists, for example, in the Netherlands for the private
(non-notarized) deed for a bezitloos pand or a stil pand; that registration
is designed to establish a certain date for the effectiveness of the trans-
action, but is not searchable by the public and is not intended to serve
a notice function.

Post-default rights and remedies

Finally, Article 9 provides efficient flexible market-oriented enforcement
remedies. While providing debtor protection in several key provisions
(which mostly may not be waived, although some may be waived by
an agreement authenticated after default), it recognizes that in most
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instances creditors are not abusive and that debtors benefit by the max-
imization of the net proceeds realized as a result of enforcement.

The key remedy added by Article 9, which supplements otherwise
available judicial remedies (e.g., the familiar sale by a court officer), is
the authorization to the secured party to dispose of the collateral at a
nonjudicial sale. Inclusion of this remedy recognizes that a far better
price is likely to be realized when the collateral is sold, in a public or
private sale, by the secured party on a businesslike basis than would
be obtained at a sale by a court officer, and likely also more rapidly
and at a lower cost. The secured party’s obligation is to carry out the
disposition in good faith and in a ‘commercially reasonable’ manner.
Although much of the case law under former Article 9 involved the
issue of commercial reasonableness, the vast majority of enforcement of
security interests in the US is carried out without judicial involvement.
Of course, either party may invoke judicial intervention at any stage of
the enforcement process. Nonjudicial disposition is typically carried out
after the secured party has peacefully obtained possession of the collat-
eral without the involvement of a court officer (often referred to in the
literature as “self help”). Article 9 authorizes the secured party to take
possession of the collateral “without judicial process, if it proceeds with-
out breach of the peace.” Debtor cooperation is commonplace because
of the existence of effective enforcement remedies.

Orderly creditor action is made more likely because of the existence
of the definitive priorities regime. Of course, if a federal bankruptcy
proceeding has been commenced prior to disposition of the collateral,
the secured party must obtain “relief” from the “automatic stay” before
proceeding with enforcement remedies; in the interim, the secured
party is entitled to “adequate protection” (these are terms of art in US
bankruptcy practice).

Article 9’s nonjudicial enforcement scheme contrasts sharply with that
typically found in Europe. In Belgium, for example, even a pledgee in
possession may not dispose of the collateral without judicial involve-
ment (see Civil Code article 2078).

Finally, an alternative, highly efficient, remedy, significantly enhanced
under Revised Article 9, is also available to the secured party - accep-
tance of the collateral in full or partial satisfaction of the secured obli-
gation. See sections 9-620-9-622. The secured party, upon notification
to the debtor and others having subordinate interests in the collateral,
may propose such retention in lieu of disposition, but may not retain
the collateral as proposed over timely objection.
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Conclusion

Article 9 has effectively facilitated the efficient extension of secured
credit in the United States. Despite its complexity, unfamiliar language
and foreign style, it is likely to play an important role as a source of
ideas, if not also as a model for their implementation, in the context
of European domestic, regional and international reform of movables
security law.



4 The English law of security: creditor-friendly
but unreformed

MICHAEL BRIDGE

A. Article 9 through the eyes of an English lawyer

To understand the character of English law in general, it is always helpful
to compare it with United States law, which is both similar and different.
English law and US law may both be common law systems, the latter
developing out of the former, but the differences between them are
highly significant. It is increasingly difficult for lawyers as practitioners
or academics to migrate between the two systems.

If one descends to the particular and looks at the structure of the rules
dealing with secured transactions, fundamental differences between
English law and US law appear to surface. Yet a close examination of
the two laws reveals that both are at root alike in the friendly response
they give to secured credit. Furthermore, the differences between the
two laws are, to a significant extent, differences of legislative style. If
one were to take the existing body of English rules on personal prop-
erty security and restate them in US legal terminology, the result would
probably be not greatly different from US Article 9 UCC. The basic values
of the two systems of law are very similar.

The dominant feature of US law in the area of secured transactions is
its commitment to the guiding principles of the jurisprudential move-
ment known as American realism. This philosophy manifests itself in
an impatient attitude to conceptual differences that conceal an identity
of function. If two concepts do the same thing, they should be labelled
and treated in the same way. It is not enough to say that they evolved at
different times and in different ways, or that one represented the con-
tribution of common law courts and the other the contribution of the

I should like to record my thanks to Harry Sigman for his helpful comments.
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courts of equity. What matters above all is whether they do the same
thing.

Article 9 of the Uniform Commercial Code represents the supreme
achievement of American realist philosophy. First of all, it draws no dis-
tinction between equitable and legal ownership or security rights, which
distinction persists in English law. Furthermore, the division between
the reservation of property (or title as the Americans call it) by an unpaid
seller and the taking of a charge by a creditor over assets of the debtor
is discarded completely. Approaching the matter with the values of an
American lawyer, suppose I go to a bank to seek an advance that will per-
mit me to buy a car. The bank takes a charge over that car. Alternatively,
I go to the seller and ask for credit. The seller transfers possession of the
car to me and undertakes to transfer title only when payment in full is
made. In the one case, the creditor bank’s security is a charge; in the
other case, the creditor seller’s security is the reservation of title. That
seller may in turn transfer its right to be paid and its title to the car to a
bank for present value. Why distinguish between the various protective
devices adopted by creditors? If they do the same thing, should they not
be treated in the same way? And why should one be concerned about
the label given to the creditor’s security, whether it is called a charge
or a reservation of title? If the creditor’s remedies are the same - and
Article 9 lays down a code of remedies based upon the rights of a mort-
gagee! - there is no practical advantage to be gained by attaching any
particular label to the creditor’s protective device.

This approach permits functionally identical devices to be dealt with
in the same way in the same statute. It allows also for a basic rule of
priority, which is a proprietary one, namely that the first security to be
filed or otherwise perfected prevails over all others. Yet principled excep-
tions are introduced. These do not turn upon simple propositions, such
as, for example, a subsequent reservation of title always prevails over
an earlier charge of all present and future assets of the debtor, on the
ground that the charge cannot attach to things not yet owned by the
debtor. This is the approach of English law and is rejected in the United
States. By this line of reasoning, and contrary to immediate impres-
sions, the first in time is the unpaid seller and not the chargee bank
because the starting point is not the agreement between debtor and
creditor but the date when the debtor acquires rights in the collateral
(or secured assets). This attaches too much importance to the abstract

1 See now Part 6 (‘Default’) of UCC (2000) Article 9.
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notion of title and is too mechanical to be acceptable to an American
realist.

Instead, a special priority is accorded by Article 9 to the later credi-
tor supplying funds for the acquisition of particular assets (as well as
the unpaid seller). It is called a purchase money security interest? and
its unstated statutory justification can be put in various ways. One way,
for example, is to say that it permits debtors to go elsewhere for fresh
finance and thus helps to break a situational monopoly exercised by
that debtor’s general financier.®> Another way is to say that it encourages
additional profit-making assets to be brought into the business, part of
whose yield goes in payment of the price to the supplier. Payment is
not made out of the debtor’s already encumbered assets. Both the exist-
ing general creditor and the purchase money creditor therefore gain
from an adjustment of the basic priority rule. The great bulk of a volu-
minous literature deals with the economics and bargaining features of
this and other aspects of Article 9 and the bankruptcy laws.* Its unifying
characteristic, apart from the polemical tone of the debate, is its reso-
lute concentration upon matters theoretical and a refusal or at least a
marked disinclination to look at the empirical evidence that lies behind
credit practices. What is entirely absent from the scene is any principled
commitment to ownership. Goods and other items of personal property
are for the most part wasting assets with a limited life.

The above philosophy runs throughout the Uniform Commercial Code.
Article 2, dealing with contracts for the sale of goods, is similar in its
approach towards ownership. The contractual rights of seller and buyer
are severed from the passing of title between them, though Article 2
does lay out a transfer rule that may be needed for fiscal, licensing and
other reasons falling outside the performance of the contract.’ It can be
argued that the UCC pays insufficient regard to the deep sentimental
roots of ownership® and that the formal character of law cannot be
eradicated simply by a functionalist insight.” Article 9 is successful in
integrating the treatment of various devices that serve in fact to secure

2 Often abbreviated to pmsi. See UCC (2000), sections 9-103 (definition) and 9-324
(super-priority rules).

3 A pmsi would also defeat an earlier security that was not a blanket security over the
debtor’s assets.

4 See for example Kronman/Jackson, Yale Law Journal 88 (1979) 1143; Schwartz, Journal of
Legal Studies 10 (1981) 1; Schwartz, Journal of Legal Studies 18 (1989) 209; Buckley, Virginia
Law Review 72 (1986) 1393.

5 Article 2-401. 6 See UCC (2000), section 9-202 (title immaterial).

7 See Bridge/Macdonald/Simmonds/Walsh, McGill L] 44 (1999) 567.
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payment promises, but it is not quite so successful in establishing the
initial test of functionalism, which should serve as a litmus test for
determining what transactions are subject to Article 9. In particular, it
is by no means clear that the payment of monies subject to a trust that
they be applied to a required purpose amounts to a form of security.?
Again, Article 9 systems in Canada and the United States have been far
from uniform in the way that they subject types of financial lease® to
their various provisions.

Article 9 is a regulatory statute in this sense. It pays no regard to how
the parties themselves structure their transaction, and is indifferent to
whether they borrow the trappings of pre-code transactions, though its
success has over time ensured the abandonment by parties of old trans-
action types. What Article 9 does is to regulate the effect of the parties’
transactions. It does not overtly set out its distributional goals, though
these are certainly the subject of speculation and informed comment.
English law, on the other hand, appears to be driven by one basic idea
and to be oblivious to distributional considerations. Those considera-
tions are certainly to the fore in the basic rule of insolvency distribu-
tion, which is that the assets of the insolvent are distributed on a pari
passu basis amongst all ordinary creditors of the insolvent.!® But it is
important to understand how marginal this rule is and how little real
assistance it gives to ordinary unsecured creditors. First, there are lim-
ited categories of preference creditors, who have no security but who
rank pari passu amongst themselves and ahead of ordinary creditors.!!
Secondly, secured creditors are allowed to encumber all assets of the
debtor so as to leave nothing for distribution to ordinary creditors. Ordi-
nary creditors are then citizens of a democracy in a destitute world:
they are free to starve equally. There is no fund of assets that must
be left free for insolvency distribution.'? Secured creditors can evacuate

8 See Bridge, Oxford Journal of Legal Studies 12 (1992) 333.
9 An accountancy term, rather than a legal term, that corresponds to those leases that
are functionally identical to a conditional sale.

10 See, e.g., Insolvency Act 1986 ss. 107, 328; Insolvency Rules, r. 4.181; British Eagle
International Airlines Ltd v Cie Nationale Air France [1975] 1 WLR 758.

11 Insolvency Act 1986 s. 386 and Schedule 6.

12 A proposal to ringfence for unsecured creditors a guaranteed 10 per cent of the
debtor’s net assets (by the Report on Insolvency Law and Practice (the Cork Report 1982,
Cmnd 8558)) was never implemented. Recently, the Government in a White Paper,
Insolvency - A Second Chance (Cmnd 5234, July 2001), has signalled its intention to
surrender Crown preference rights (which rank ahead of a secured creditor with a
floating charge) in favour of unsecured creditors.
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the insolvent’s estate and leave nothing. To this proposition there is one
exception: certain types of security (floating charges) are postponed by
statute to preference creditors.!

B. The values of English law

The basic idea that drives forward the English law of security is that of
freedom of contract. This value is most strikingly seen in the ability of
a financing creditor to take one single security over all of the assets of a
debtor company. When this is accomplished, the security is a floating
charge. It may not be desirable for priority reasons to rely upon just the
one security but, in contrast with German and French law, for example,
English law does not create difficulties for secured creditors by requir-
ing a multiplicity of different forms of security if all or most of the
debtor’s assets are to be encumbered. Furthermore, there are no assets
of the debtor that may not be encumbered by a floating charge in this
way.

Two further points deserve particular emphasis. First, there are very
few practical limitations placed upon the extent to which creditors can
help themselves to security, even though the standard bank debenture
is presented to the debtor on a take it or leave it basis. There is hardly
any room at all for negotiation. In the case of individuals and part-
nerships, there are some limited controls by way of debtor protection
in the Bills of Sale Acts 1878-1891. These were created as a reaction to
certain forms of oppressive behaviour in the Victorian era and in prac-
tical terms are little more than an historical footnote. The Acts do not
apply to company debtors,™ for whom there is no equivalent form of
debtor protection.

Secondly, contract is a bilateral relationship, particularly so in English
law given its commitment to the doctrine of privity, which is indif-
ferent to the interests of third parties.!® Distributional considerations
are foreign to contract law.!'® Admittedly, in the case of most but by

13 Insolvency Act 1986 ss. 40, 175; Companies Act 1985 s. 196.

14 See Bills of Sale Act (1878) Amendment Act 1882 s. 17 (inapplicability of Act to
debentures issued by incorporated companies).

15 A major reform, permitting contracting parties to create enforceable third-party
rights, was proposed by the Law Commission (Privity of Contract: Contracts for the Benefit
of Third Parties (Law Commission No 242, 1996)) and enacted in substantially that form
by the Contracts (Rights of Third Parties) Act 1999.

16 And especially restitution, which is threatening the borders of contract law.
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no means all security granted by company debtors, it is a condition of
the secured creditor’s right to repel the competing claims of third-party
creditors that the charge be publicly registered.”” That does nothing for
pre-existing unsecured creditors and it does not do much for future trade
creditors. Individually, they may not challenge an unregistered charge. It
is only upon liquidation that a liquidator, acting on the collective behalf
of the unsecured creditors, can do so. When competing with registered
charges, trade creditors supplying goods also come up against the lim-
its of title reservation in English law, in that their reservation of title
clauses only work as such for the original goods supplied and not for new
goods manufactured out of them.!® Trade creditors commonly have no
real alternative to supplying goods on credit to the debtor buyer. Their
status as purchase money financiers is recognised but only to a limited
degree,’® such recognition taking the form of a refusal to see them as
taking security in the first place over the original goods supplied. They
are therefore not obliged to register their title reservation.

The recognition of freedom of contract in the taking of security is
complemented by the absence of any organised collocation or compre-
hensive legislative statement of the ranking of various creditors of the
debtor. A table of rankings could no doubt be informally drawn up but
only with some difficulty after synthesising a range of bilateral priority
comparisons drawn from the case law and from statutory provisions.?° In
its commitment to freedom of contract, English law condones a type of
individualistic free-for-all creditor mentality that might be regarded in
some quarters as more American than US law itself. It could benefit from
some of the efficiencies that are characteristic of Article 9. The introduc-
tion of notice filing of security interests would be an improvement on
the current practice of filing particulars of charge which are checked by
Companies House staff against the instrument of charge itself. Although
the legislation permits brief particulars of the charge to be given, it is
common practice for details running to scores of pages to be filed. Fur-
thermore, the right of secured creditors to make future advances that
can draw upon an existing priority position has not been taken as far in

17 Companies Act 1985 ss. 395-396.

18 See for example Re Peachdart Ltd [1984] Ch 131. A purported reservation of title interest
in new goods will be treated as tantamount to a charge that must be registered for
perfection under ss. 395-396 Companies Act 1985.

19 See Bridge, Oxford Journal of Legal Studies 12 (1992) 333-361.

20 See the difficulties posed by expenses of the liquidation in Re MC Bacon Ltd [1991]

Ch 127.
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English law as it has in Article 9.2! On the other hand, English law was
receptive to the taking of security over fluctuating future assets long
before Article 9 swept away restrictions?? on this type of security. This is
exemplified by the invention in Equity in the middle to late nineteenth
century of the floating charge.?® It therefore did not have the same com-
pelling need as US law for major reform of the law of security to satisfy
business’s thirst for credit.

English law recognises only three types of consensual security device,
namely, pledge, charge and mortgage.?* Charges may be floating or fixed
(sometimes called specific). Within these limited types, however, English
law permits a significant degree of freedom so that few creditors with
the contractual power to bargain for a security are frustrated in their
desire to extract an effective security. In the law of secured transactions,
there is quite a close similarity to that body of law that distinguishes
between tax evasion and tax avoidance. In a similar way, the law tolerates
artificial transactions. It will, however, strike down sham transactions,
but a sham transaction is one that misrepresents the legal steps taken by
the parties. It is not enough that the transaction is an implausible one
designed for legal rather than economic effect. The rather far-fetched
transaction called hire purchase would never have been invented had it
not been for constraints imposed by bills of sale, title transfer and mon-
eylender legislation.?> English law attached a substantial premium to
legal ingenuity in the service of major institutional lenders. The follow-
ing example of this approach at work is instructive.?® Numerous other
examples could be provided.?”

This example concerns the lightweight floating charge.?® To under-
stand this creation, it must first be appreciated that administration was
introduced in the mid-1980s as an insolvency procedure, to confer upon
a designated office-holder, the administrator, powers of management of

21 There are restrictions on the so-called ‘tacking’ of later advances on to an earlier

mortgage: Law of Property Act 1925 s. 94. This section applies to all types of property,
not just land, and ‘mortgage’ is defined so as to include ‘charge” ibid., s. 205(1)(xvi).
22 As exemplified by Benedict v Ratner (1925) 268 US 353.
23 Re Panama, New Zealand and Australia Royal Mail Co. (1870) 5 Ch App 318.
24 Re Cosslett (Contractors) Ltd [1998] Ch 495.
25 See Helby v Matthews [1895] AC 471; McEntire v Crossley Bros. [1895] AC 457.
26 For others, see Bridge, Canadian Business Law Journal 27 (1996) 196 ff;
Bridge/Macdonald/Simmonds/Walsh, McGill L] 44 (1999) 567.
See for example Welsh Development Council v Export Finance Guarantee Co. Ltd [1992] BCC
270.
28 QOditah, Journal of Business Law 1991, 49.

27
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the company in excess of those possessed by liquidators, in order to
achieve one or more stated statutory purposes. These include the better
realisation of the assets of the company than could be achieved by a lig-
uidator and the survival of the company as a going concern.?® The essen-
tial idea was to provide for the appointment of an administrator in those
cases where a bank debenture did not exist under which there could be
appointed a private receiver with extensive powers. This receivership pro-
cedure had in the past, besides benefiting the bank, been credited with
having beneficial effects on the position of creditors and shareholders of
the company. In order to achieve the statutory purpose or purposes, the
administrator was given rights of interference with security and title
reservation rights.?® Since the administrator, while respecting security
and title reservation rights, had a duty to act in the interests of all cred-
itors, and the private receiver was bound only to act in the interest of
the appointing bank, it meant that banks with the power to appoint a
receiver would normally wish to prevent the appointment of an admin-
istrator. The Insolvency Act 1986 permitted them to do this in stated
conditions.?!

In brief, a bank appointing a receiver classed as an administrative
receiver could block the appointment of an administrator.>> But the
extensive powers of an administrative receiver were associated with
an appointment under the terms of a debenture containing a floating
charge. On the face of it, the bank was faced with an invidious choice: it
could either avail itself of a floating charge, and thus block the appoint-
ment of an administrator who would not serve exclusively its interests,
or it could protect itself by a series of fixed, not floating, charges over
as many of the assets of the company as it could, thus ranking ahead
of preference creditors, who in turn ranked ahead of creditors with a
floating charge. It did not appear that it could protect itself from pref-
erence creditors and from the appointment of an administrator at the
same time.

Nevertheless, a closer examination of the definition of an administra-
tive receiver is instructive. Section 29(2) of the Insolvency Act 1986 states
that an administrative receiver is one who is ‘a receiver or manager of
the whole (or substantially the whole) of a company’s property appointed
by or on behalf of the holders of any debentures of the company secured

2% Insolvency Act 1986 s. 8(3). 30 Insolvency Act 1986 s. 15. 31 See ss. 10-11.

32 Ibid. The Government has recently signalled an intention to remove the powers of
secured creditors outside the capital markets to block the appointment of
administrators in this way: Insolvency - A Second Chance (Cmnd 5234, July 2001).
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by a charge which, as created, was a floating charge, or by such a charge
and one or other securities’ (emphasis added). It means that, provided the
receiver controlled almost all of the company’s property, which could
be done by a combination of fixed and floating charges, that receiver
qualified as an administrative receiver and the debenture-holder with
the power of appointment could thereby block the appointment of an
administrator. A floating charge was, however, a sine qua non if this was
to be achieved.

In Re Croftbell Ltd,®® it was demonstrated just how insubstantial this
floating charge could be. The company was a special corporate vehicle,
not engaged in trading, whose only substantial asset was its ownership
of the share capital of another company which owned a valuable plot of
land. The bank took a fixed charge over the debtor company’s share-
holding and a floating charge over any residual assets the company
might have, which were, and were expected to be, negligible. Although
the only true purpose of the floating charge was to put the bank in a
position to block the appointment of an administrator upon the peti-
tion of other creditors of the company or of one or more directors,
the floating charge was recognised. This was a triumph of form over
substance.>*

Re Croftbell Ltd reveals in collateral terms what has happened to
the floating charge. From being the all-encompassing instrument, the
English equivalent of the floating lien, that resembles the blanket secu-
rity interest under Article 9, it has now become a sort of final flourish
in an instrument of charge catching only those items that are not sus-
ceptible to a fixed charge. English law, in a series of cases decided over
the last thirty years or so0,%> has permitted fixed charges over book debts
(accounts receivable) to be taken by banks, always provided that the pro-
ceeds are paid into an account controlled by the bank.3® This means

33 [1990] BCLC 844. 34 See also Bridge, Journal of Business Law 1992, 1.

35 Siebe Gorman v Barclays Bank [1979] 2 Lloyd’s Rep 142; Re Armagh Shoes Ltd [1984] BCLC
405 (NI); Re Brightlife Ltd [1987] Ch 200; Re Permanent Houses (Holdings) Ltd [1988] BCLC
563; Re a Company (No 005009 of 1987) [1989] BCLC 13; Royal Trust Bank v National
Westminster Bank plc [1996] BCC 613. See generally, Ferran, Company Law and Corporate
Finance 517-29.

36 But see the extraordinary decisions of Re New Bullas Trading Ltd [1994] 1 BCLC 485; Re
Atlantic Computer Systems plc [1992] Ch 505; Re Atlantic Medical Ltd [1992] BCC 653. The
first of these, at least, which recognised a distinction between a debt and its money
proceeds, permitting a fixed charge over the former even if no controls at all were
exercised over the proceeds, must now be regarded as unsound and unsafe in the
aftermath of the Privy Council decision in Agnew v Commissioner of Inland Revenue [2001]
2 BCLC 108.
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that the only substantial category of assets for which the bank can take
only a floating charge will be raw materials, work-in-progress and stock-
in-trade (inventory), in view of the impracticability of banks controlling
the use and consumption of such assets.

C. The future of English law

On a number of occasions, official reports have called for a reform of
the English law of security along the lines of Article 9.37 Nevertheless,
the Department of Trade and Industry has in the past, after canvassing
practitioner and commercial opinion, demonstrated a clear preference
for the existing approach to security. This was the case after the law on
company charges was reformed in 1989 along lines that were consistent
with a movement in the direction of an Article 9 type of security.3® The
legislation providing for this, however, never came into force as certain
features of it were adamantly opposed by user groups.

A new consultation process has recently taken place®* and has led
to proposals to effect significant changes to existing law.*° Since only
company charges were on the agenda, and not bills of sale granted by
individuals and partnerships, the adoption of a general statute along
the lines of Article 9 is not an active prospect. Nevertheless, while it is
always difficult to predict with any accuracy future legislative develop-
ments, the current signs are that notice filing, instead of the filing of
particulars coupled with the instrument of charge, is a likely prospect
for future law reform. Carried to its logical conclusion, a system of notice
filing would permit filing to take place ahead of the grant of a charge
and would permit one single filing to cover all future advances, whether
or not pursuant to prior commitment. This would certainly facilitate the
registration of reservation of title clauses*' in those cases where trade

37 Report of the Committee on Consumer Credit (the Crowther Report 1971, Cmnd 4596
(Part V)); Department of Trade and Industry, A Review of Security Interests in Property
(the Diamond Report 1989); Report on Insolvency Law and Practice (the Cork Report
1982, Cmnd 8558).

38 See Bridge, Journal of Business Law 1992, 1.

3% See the Consultation Document of the Company Law Steering Group of the
Department of Trade and Industry, ‘Registration of Company Charges’ (9 Oct. 2000)
(accessible at http://www.dti.gov.uk/consultations/closed.htm).

40 Modern Company Law for a Competitive Economy (June 2001). (http://www.dti.gov.uk/cld/
review.htm) (chapter 12).

41 If registration were to be extended to reservation of title in general, it would be
relatively simple to impose a registration requirement for financial leases.
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suppliers deliver goods to the debtor on credit terms on repeated occa-
sions. Nevertheless, if reservation of title clauses were without more
ado made registrable, the current rules on tacking*? would prevent
trade suppliers from protecting themselves by means of one single filing
for all future supplies. These rules grant priority to a secured creditor
(SC1) for future advances, over another secured creditor (SC2) intervening
between the grant of the first security and the future advance, in lim-
ited circumstances only. Specifically, discretionary advances made after
notice*® of an intervening security of SC2 are subordinated to SC2’s secu-
rity. The problem here for suppliers of goods is that individual supplies,
commonly made on a small scale, are rarely made pursuant to earlier
and long-standing commitment. To give full effect to future advances
financing, SC1’s priority position should extend to discretionary future
advances.

As and when notice filing is introduced, English law will move some
way in the direction of Article 9. For a really substantial movement to
take place, there would also have to be a requirement that all reservation
of title clauses be registrable, coupled with a change to the tacking rules
to encourage future advances financing. Neither of these latter develop-
ments is likely to occur in the short to medium term. Nevertheless, if
these developments did occur, what else would be needed to complete
the transition to Article 9? There would have to be a commitment to the
concept of purchase money security ranking ahead of a prior registered
charge. This would not be a difficult pill to swallow, echoing title and
tending to favour smaller classes of secured creditor. The concept cer-
tainly exists already in embryo;* moreover, the rule that reservation of
title ranks ahead of mortgages and charges granted by the debtor buyer*>
provides mute support for the existence in English law of a concept of
purchase money security.

If reservation of title clauses were made registrable, then, provided
they were not statutorily deemed to be charges, there would be no
necessity to create a special rule of statutory priority in their favour,
so as to rank them ahead of even prior registered charges. Nevertheless,

42 See s. 94 Law of Property Act 1925.

43 See note 49 below for the rule on constructive notice arising out of registration of a
charge.

44 See Re Connolly Bros. Ltd (No 2) [1912] 2 Ch 25.

45 Because the prior charge can only attach assets to the extent that the debtor buyer
has a property interest in them. For the same reason, (genuine) reservation of title
clauses are peculiarly powerful in insolvency cases.
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if it were felt that all priority rules (including title reservation versus
charge) should be contained in one statute, it would aid clear thinking
to embrace charge and reservation of title under the general umbrella of
security interest. The incremental convergence of English law to Article 9
would thus become even more apparent.

There is a further major consideration. At present, filing under
Article 9 is a priority point. In English law, registration of a charge on the
company charges register is a perfection point in that, unless registra-
tion takes place, the charge is liable to be defeated at the hands of stated
individuals such as company liquidators, administrators and competing
secured creditors.*® It remains perfectly valid as between chargor and
chargee?” and as against purchasers (including factors). A charge that has
been registered and is therefore not liable to defeasance depends for its
priority, not upon any rules in the Companies Act, but upon uncodified
rules of common law and equity. One of these rules is that registration
under section 395 of the Companies Act 1985 amounts to constructive
notice of the charge.*® At present, it is hard to be precise about the scope
of constructive notice. Plainly, not everyone dealing with the company
has constructive notice. One such exception should be the outright buyer
of property subject to a fixed charge imposing restrictions on the man-
ner and circumstances of the sale of that property. The informality and
dispatch of outright sales ought not to be compromised by a practical
requirement to search the register of security interests. Another excep-
tion should be the bank that has taken a security for an overdraft facil-
ity granted under a current account.* If this rule of constructive notice
were to be adequately defined and rendered in statutory form, then
English law would indeed be a close cousin of Article 9. An Article 9
purist would, however, say that if all property contests, involving lig-
uidator, purchaser, unpaid seller and chargee, were embraced within
one statute, there would be no need to speak of constructive notice. It
would simply be a matter of comprehensively ordering priority conflicts

46 5. 395 Companies Act 1985.

47 See Mace Builders (Glasgow) Ltd v Lunn [1987] Ch 191.

48 Wilson v Kelland [1910] 2 Ch 306.

4% Where the normal rule concerning current accounts is in operation, each drawing on
an overdrawn account constitutes a fresh advance by the bank. Because banks do not
make such advances pursuant to commitment, they may not freely tack such
advances to their earlier security so as to rank ahead of other chargees intervening
between the grant of security to the bank and the fresh advance made by the bank. If
the bank had to scrutinise the register each time it honoured a cheque on an
overdrawn account, the business of banking would become intolerable.
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according to the fact of registration (along with other methods of per-
fection, namely taking possession or control of certain assets). Proposed
changes to the registration of company charges, shifting from registra-
tion being a perfection point to a priority point, are a clear step in this
direction.®

D. Summary

In this short study, I have tried not to present a general summary of
the English law of security but rather to capture its flavour. English law,
as might be expected, shows on the surface its historical antecedents.
Despite all the twists and turns of statutory innovation and commercial
ingenuity, the law today is fundamentally the law as it was laid down
more than a century ago. If the resistance to modernisation seems to
some English lawyers irksome, it may be explained in part by the fact
that the common law of England has always been sympathetic to com-
mercial needs and expectations so that there is no perceived need for a
major reform going to the legal roots of the credit system. The floating
charge has long encouraged credit to be advanced to companies. It may
now have shrunk in the company of various fixed charges over defined
types of asset but its existence demonstrates that business and credit
in England have not suffered at the hands of an obstructive property
law. Concern has long been expressed in England about the shortage of
credit available for small and medium enterprises. Whatever the reasons
for this, they do not include the inadequacy of legal protection afforded
to banks seeking security for their advances. The absence of statutory
modernisation is by no means confined in English law to security. It
affects numerous areas of commercial law such as sale of goods and
bills of exchange. One of the great obstacles to modernisation is the
absence of Parliamentary time for the reform of private law, which is
hardly likely to engage the passions of partisan groupings in the House
of Commons. In the absence of Parliamentary reform, it is difficult to
see a way of dealing with this problem.

Finally, no reference to English law would be complete if mention
were not made of the powerful remedies it affords to secured creditors
in the event of the debtor’s default. The law does not inhibit the con-
tractual freedom of debtor and creditor to provide, without having to go

50 Modern Company Law for a Competitive Economy (June 2001) (http://www.dti.gov.uk/
cld/review.htm) (chapter 12).
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to court, for the freedom to appoint a receiver to manage the debtor’s
business and pay down the loan. The technique by which this is done
is that the creditor is given by the debtor a power of attorney to act as
the debtor’s agent in appointing a receiver, whose mandate it is to act
in the interests of the creditor. Although owing fiduciary duties to the
debtor company, and superseding the board of directors, the receiver’s
fundamental duty is to act for the creditor. Such freedom is not granted
to American secured creditors. English law, furthermore, grants a wide
freedom to the creditor in the case of a demand loan to accelerate its
repayment on very short notice. This has been defined as the time a
debtor needs to obtain funds for repayment from a convenient place, as
opposed to the time needed to apply elsewhere for alternative financ-
ing.5! Yet already the signs are that the high tide of secured creditors’
rights may have begun to ebb. The Insolvency Act 2000 allows for the
grant to company directors, seeking a corporate voluntary arrangement,
of a moratorium on the enforcement of secured creditors’ rights. As seen
above, the Government has announced its intention to seek legislation
preventing secured creditors, outside the capital markets, from appoint-
ing administrative receivers so as to block the more evenly balanced
procedure of company administration.>? It is not unlikely that further
erosion will follow.

Postscript

The law set out in this chapter has been modified in important respects
by a statute, the Enterprise Act 2002, that has recently come into force
as a result of a series of commencement orders. Briefly, it accomplishes
three things.

First, with certain very important exceptions in the capital and pri-
vate finance initiative markets,> it prevents the chargee from acquiring
by contract with the debtor the right to procure the appointment of an
administrative receiver, who, as seen above, responds only to the needs
of the chargee. This right, however, is substituted by a new, entrenched
power to appoint out of court an adminstrator, an office holder who
could previously only be appointed by a court order. This measure

51 See for example Bank of Baroda v Panessar [1987] Ch 335.

52 Modern Company Law for a Competitive Economy (June 2001).

53 See ss. 72B-G of the Insolvency Act 1986 as added by s. 250 Enterprise Act 2002. There
is also a saving for powers of appointment under existing debentures: s. 72A(4)(a) of
the Insolvency Act 1986 as added by s. 250 Enterprise Act 2002.
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places the chargee with the existing power to appoint an administra-
tive receiver in the driving seat when it comes to the appointment of
an administrator. As with the present regime of administrative receiver-
ship, there is no requirement that the debtor be insolvent within the
meaning of the Insolvency Act 1986 for an appointment to be made by
the chargee. The chargee, under the new provisions, must be the holder
of a ‘qualifying floating charge’>* Furthermore, the chargee with such a
power, while not the only person with an out-of-court power of appoint-
ment, has the preferential right to make the appointment. It is only
by the barest thread that the appointment of an administrator by the
chargee can be called a collective procedure at all.

In contrast with the former statutory purposes of administration, the
new system presents three compulsory purposes in descending order of
choice. First, there is the rescue of the ‘company’. It is almost impossi-
ble to contemplate that the ‘company’, as opposed to the business, can
be saved by the time that informal processes and rescues have been
exhausted and the process of administration has begun. After so much
talk of the rescue culture in the last twenty years or so, the stark truth
is that corporate break-up and not salvation lies at the heart of the
corporate insolvency regime in England.

The second statutory purpose, which comes into play when the first is
‘not reasonably practicable’, is that the administrator must strive for
‘a better result for the company’s creditors as a whole’ than would
be likely on a liquidation. This points to an administrator exercising
management powers that a liquidator does not have and to dealing
with the company’s assets, encumbered and unencumbered alike, as
a block in order to maximise their value. No doubt case law will clarify
what is meant by ‘reasonably practicable’. How the administrator takes
account of the welfare of the company’s creditors as a whole is not obvi-
ous, in that there is no true community of interest between secured
and unsecured creditors, especially where in the majority of cases the
secured creditor fails to recover in full from the enforcement process,
the effect of which is that nothing is left to pass on to the preference
and unsecured creditors. The length of the management process will
be a key issue here. It is however unlikely that the administrator will
have to deal with creditors in their various classes. Only in the event
of this second purpose proving not to be reasonably practicable will the

54 Schedule B1 Insolvency Act 1986 (as added by Enterprise Act 2002), para. 14.
55 Ibid. para. 26(1).
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administrator turn to the third purpose of making a distribution to one
or more secured or preferential creditors. In a clear break from the past,
the administrator is now firmly located in the business of making distri-
butions, and chargee creditors making the appointment will hope and
expect that the administrator will move quickly and smoothly to the
execution of this third statutory purpose.

The second main feature of the Enterprise Act 2002 is that it abol-
ishes Crown preference, a matter of particular importance in respect of
unpaid VAT and PAYE deductions from the payroll.>® Thirdly, it creates
a fund drawn from the assets of the insolvent party to be distributed
among its unsecured general creditors.’” The amounts available for dis-
tribution are limited and will be drawn from assets of the company that
would formerly have gone to the Crown as a preference creditor. The
unsecured creditors will therefore, in respect of this fund, rank ahead
of any floating chargee.

There is also the prospect of a major legislative change that goes to the
very heart of the English law of security. The Law Commission’s recent
Consultative Document on the Registration of Security Interests®® puts
forward for consideration a reform of the law of secured credit that
would largely remodel the law along the lines of Article 9 of the Ameri-
can Uniform Commercial Code. There is a very real prospect that these
proposals will take effect as secondary legislation under the Companies
Act, applicable in the first instance only to company borrowers, with
the possibility of extension to individual and partnership borrowers at
a later date by means of primary legislation.
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5 The European Bank for Reconstruction and
Development’s Secured Transactions Project:
a model law and ten core principles for a
modern secured transactions law in
countries of Central and Eastern Europe
(and elsewhere!)

FREDERIQUE DAHAN AND JOHN SIMPSON

Introduction

It is noteworthy that the Project on the Common Core of European
Private Law has chosen, among the many subjects it endeavours to cover,
the question of security over movable property. Indeed, movable prop-
erty may be a subject that is neglected during the years of studying law
at university, especially it seems in the UK where it falls somewhere
between the courses on land law and commercial law. However, in prac-
tice, movable property is of the utmost importance; this is particularly
visible in the realm of credit where the diversity and versatility of mov-
able property will make it of prime appeal to creditors as a means of
guaranteeing their claims. Moreover, since transactions involving mov-
ables are far more numerous, this multiplies further the number of
occasions when elaborate legal constructions over these assets can be
imagined. The fifteen cases drawn as part of the questionnaire for this
volume give a good, if small, sample.

In economies in transition such as the economies of Central and East-
ern Europe and the former Soviet Union Republics - now the Common-
wealth of Independent States — movable property as a tool to enhance
credit facilities and conditions is a new concept. To some extent, secured
credit is also a new concept. Until the 1990s, there was hardly any legal
provision allowing movable property to be used to guarantee a loan with-
out losing the ability to use the assets. Basically, the possessory pledge,
often referred to as a pawn, was the only means available. The alternative
was the hypothec or mortgage over immovable property. This, however,
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when it was possible at all, only concerned debtors who owned land or
buildings.

As Central and Eastern European states started moving towards a mar-
ket economy, it became clear that business development was closely
dependent on the availability of credit. In Poland, for example, in the
few years following 1989 and the radical economic and political changes
in the country, new businesses managed to flourish without recourse to
bank finance, thanks to the nature of their activities (mainly services,
requiring little initial capital) and funds provided by relatives and
friends. However, as the years passed, it became clear that external
finance was necessary and that creditors would require some sort of
security to guarantee their loans and overdraft facilities. If foreign invest-
ment was to pour into the countries, as hoped, foreign investors had to
be confident that they could secure their loans efficiently, using at least
some of the legal techniques commonly found in the West.

The EBRD Model Law on Secured Transactions: four objectives

In this context, the European Bank for Reconstruction and Development
decided in 1992 to make secured transactions law reform a priority.
Specifically, discussion of the problem at a roundtable held in Budapest
that year led to three eminent lawyers from Central Europe! request-
ing that the EBRD propose a basis for uniform or similar regulation of
secured transactions across the region. The outcome was the EBRD Model
Law on Secured Transactions, which was published in April 1994.2 It was
stressed from the outset that the Model Law is not intended as detailed
legislation for direct incorporation into local legal systems of the region.
The Model Law was prepared in order to fulfil four distinct objectives.

First, the Model Law can be used as an illustration of the principal com-
ponents of a set of rules for secured transactions and of the way in which
these rules can be incorporated into legislation. Although a national law
could play this role, it is more practical to have all components listed in
one single document in a rational and progressive fashion. It also avoids
the issue of national pride when it comes to deciding which foreign
legal system is to be looked at in the context of legal reform.

1 Professor Dr Atilla Harmathy of Hungary, Professor Petar Sarcevic of Croatia and
Professor Stanislaw Soltysinski of Poland.

2 The Model Law on Secured Transactions, EBRD, 1994; see also http://www.ebrd.com/english/
st.htm.
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Second, the Model Law acts as a reference point and checklist for the
law reformer. Since each country has to take into account its own legal
background and the existing legal and institutional framework, it is
important to provide a list of points that have to be covered in order to
establish a comprehensive system. The Model Law puts particular empha-
sis on a number of issues where the existing legal provisions are likely
to be the weakest, for example, the type of assets that can be offered
as collateral and the registration of security interests. The Model Law
is intended to form a basis from which national legislation for transi-
tion countries can be developed, to act as a starting point, indicating
through a detailed legal text how the principal components of a secured
transactions law can be drafted but allowing for a high degree of flexi-
bility to enable adaptation to local circumstances. Although the issues
are complex, the Model Law had to be kept simple in order to be of
use for market economies in transition. From this basic system, more
sophisticated rules can be developed.

Third, the Model Law provides guidance as to the expectations of inter-
national investors and lenders. Clearly, the Model Law was drafted by an
international financial organisation which is also a commercial bank
that applies sound banking and investment principles in all its opera-
tions. When signing a deal, the Bank pays particular attention to the
security package and seeks to take security over property according to
modern financial practice. The Model, for example, permits security over
all types of movable and intangible assets without the need to take pos-
session of the collateral. It also proposes solutions to enable rapid and
effective enforcement and to facilitate the situation where a number of
lenders (a banking syndicate) want to share the same security.

Fourth and finally, the Model Law is also intended to promote some
harmonisation in the approach to secured transactions legislation across
the region. Harmonisation is an attractive but very complex concept.
Confined to the European Union, it has shown its limits in many
areas. The Common Core of European Private Law’s objective is not har-
monisation but, in our understanding, the identification of the main
differences between the legal systems. Once the differences are high-
lighted - or possibly the lack of real differences - it is only a short step
towards proposing ways of eliminating them completely. The Model Law
was itself the result of a comparative study and has been influenced by
a number of legal systems, thanks to the support of an international
advisory board (comprising twenty members from fifteen different juris-
dictions). One principle which has guided the drafting of the Model has
been to produce a text which is compatible with the civil law concepts
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which underlie many Central and Eastern European legal systems and,
at the same time, to draw on common law systems which have devel-
oped many useful solutions to accommodate modern financing tech-
niques. The drafters drew on a broad range of legal and practical sources
both in Central, Eastern and Western European countries and elsewhere
in the world, in particular in the United States. For countries which
already have well-established legal provisions on secured transactions,
any change to the system requires an overwhelming desire for change
on the part of all stakeholders and an agreement as to the contents of
the new rules. In Central and Eastern Europe, at least, the impetus for
change was (more or less) already there. There was thus an opportu-
nity for trying to introduce some sort of uniformity into legal regimes
for secured transactions throughout the region, if only to facilitate intra-
regional commercial transactions. Yet, this was not the primary objective
of the Model Law and its success should not be measured accordingly.

The EBRD Ten Core Principles

Another important contribution of the EBRD to the reform process on
secured transactions in the region is the Ten Core Principles, which fol-
lowed the publication of the Model Law. In effect, during the country-
specific work of the Bank’s Legal Transition Team, it became evident
that the Model Law was an important and helpful instrument for local
reformers. However, it also became clear that a more general formulation
of the goals and principles of successful reform to foster economic devel-
opment was needed. This has led to the EBRD defining a set of ten core
principles for a modern secured transactions legislation. These princi-
ples form the basis for assessing a country’s secured transactions law
and for identifying the need for reform. The principles draw on the
assumption that the role of a secured transactions law is economic. It
is not needed as part of the essential legal infrastructure of a country:
its only use is to provide the legal framework which enables a market
for secured credit to operate. To some extent, the Core Principles serve
to remind law-makers that they would be making a mistake if they took
the Model Law as immediately available material that they can ‘cut and
paste’ into their own legal system. To put it in even more blunt terms,
translating the Model Law into the local language cannot provide the

3 Although it is acknowledged that the division of civil law and common law in this
area of the law may not be as fundamental as in other areas. This volume brings
detailed and compulsive evidence of that.
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country with an up-and-running new pledge law. There is no substitute
for the long and pains taking process of legal reform, which implies
designing a law that really suits the local circumstances and interfaces
efficiently with existing laws.

The Core Principles do not seek to impose any particular solution on
a country - there may be many ways of arriving at a particular result -
but they do seek to indicate the result that should be achieved. As with
any set of general principles of this nature, they must be read within
the context of the law and practice of any particular country and they
do not aim to be absolute; exceptions inevitably have to be made.

The Principles read as follows:

1

Security should reduce the risk of giving credit, leading to an increased
availability of credit on improved terms. This goes to the basic
assumption made by the EBRD in all its work on secured transactions
law reform.

The law should enable the quick, cheap and simple creation of a proprietary
security right without depriving the person giving the security of the use of his
assets. In most market economy scenarios depriving the debtor of the
use of his assets is self-defeating; non-possessory security which gives
a remedy attached to the charged asset is an essential element of a
modern secured transactions law. Any delay, cost or complexity in the
creation process reduces the economic efficiency of security.

If the secured debt is not paid, the holder of security should be able to have the
charged assets realised and to have the proceeds applied towards satisfaction of
his claim prior to other creditors. The exact nature of the proprietary
right that arises when security is granted has to be defined in the
context of the relevant laws. If it is to be effective it must link to the
creditor’s claim the remedy of recovering from the assets given as
security in priority to other creditors.

Enforcement procedures should enable prompt realisation at market value of
the assets given as security. A remedy is only as good as the procedures
and practice for exercising it allow it to be. If the value received on
realisation is expected to be only half the market value, then the
provider of credit will require more assets to be given as security. If it
is expected that enforcement will take two years, then the creditor
will give less favourable credit terms to the debtor.

The security right should continue to be effective and enforceable after the
bankruptcy or insolvency of the person who has given it. The position
against which the creditor most wants protection is the insolvency of
the debtor. Any reduction of rights or dilution of priority upon
insolvency will reduce the value of security. A limited exception to
this principle may be necessary to make it compatible with rules
which permit a moratorium at the commencement of insolvency.
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The costs of taking, maintaining and enforcing security should be low. A
person granting credit will usually ensure that all costs connected
with the credit are passed on to the debtor. High costs of security will
be reflected in the price for credit and will diminish the efficiency of
the credit market.

Security should be available (a) over all types of assets, (b) to secure all types of
debts, and (c) between all types of person. This principle covers a multitude
of issues that may arise between the way law is applied and
commercial reality. Such issues may appear technical but can be of
critical importance when seeking to implement a commercial
agreement. With very limited exceptions (e.g. personal clothing), a
person should be able to give security over any of his assets, including
assets he may acquire in the future. Similarly, a charge should be
capable of securing any type of present or future debt or claim that
can be expressed in money terms. The charged assets and the secured
debt should be capable of general description (e.g., all machines in a
factory, all debts arising under a sales contract). It should also be
possible to charge constantly changing ‘pools’ of assets such as
inventory, debts receivable and stocks of equipment and to secure
fluctuating debts such as the amount due under a bank overdraft
facility. Any physical or legal person (whether in the public or private
sector) who is permitted by law to transfer property should be able to
grant or receive security.

There should be an effective means of publicising the existence of security
rights. Where security is possessory the mere fact that the assets are
held by the creditor is enough to alert third parties that the debtor
has charged them. Where security is non-possessory some other
means (normally a public registry or notification system) is needed to
ensure that third parties do not acquire charged assets without being
made aware of the existence of the charge.

The law should establish rules governing competing rights of persons

holding security and other persons claiming rights in the assets given as
security. Even when an effective means of publicity is in place there
remain some cases for which the law has to provide, for example,
sales of charged assets in the ordinary course of the owner’s business
(where the purchaser cannot be expected to inspect a register before
purchasing).

As far as possible the parties should be able to adapt security to the needs of
their particular transaction. The law is there to facilitate the operation
of the secured credit market and to ensure that necessary protections
are in place to prevent debtor, creditor or third parties being unfairly
prejudiced by secured transactions. It should not be the purpose of
the law to create rules and restrictions for the operation of secured
credit which are aimed principally at directing the manner in which
parties to secured credit should structure their transaction.
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Although these principles seem to make perfect sense to commercial and
business people, it is far from easy to fit them into a legal system, where
the traditional interpretation of legal concepts may clash with practi-
cal needs. The International Financial Law Reform Sub-Committee of the
International Bar Association (IBA) held a conference in May 2000 on the
legal framework for secured credit at which IBA members from eleven
countries (Argentina, Australia, Canada, Finland, France, Hungary, Italy,
Netherlands, Poland, South Africa and Switzerland) presented papers.
These papers examined the extent to which the laws of these countries
correspond to the EBRD Core Principles on Secured Transactions. Publi-
cation is now envisaged, enlarging the number of countries covered to
all those in the European Union. It will be very interesting to see how,
and to what extent, countries incorporate these principles in their laws.

How does the Model Law score? Answers to the questionnaire

The purpose of this contribution, however, is to examine how the cases
which were designed for this volume and considered extensively by the
European Union countries’ reports could be dealt with under a legal
system which drew its legal provisions from the EBRD Model Law and
Core Principles. This exercise is clearly an academic one since the Model
Law, as we explained above, is not an actual and ‘living’ law and does
not aim to provide a complete legislative text. Yet, we hope that this
will give a flavour of what the Model Law and the Core Principles can
provide in terms of simplicity and certainty to the countries which seek
to reform or improve their secured transactions law. Also we believe that
the exercise demonstrates the unsatisfactory and complex position that
has developed in European legal systems as a result of fragmented and
limited changes being made over the years in response (often belated)
to market needs. If it were possible to quantify the economic benefits
that are lost as a result of legal inefficiencies and restrictions affecting
secured credit markets, it would be likely that the case would be amply
made for comprehensive reform in a number of jurisdictions of the legal
rules on pledge, assignment and retention of title.

Cases 1 and 2

Case 1 deals with issues which are beyond the scope of legal provisions
on secured transactions. The jurisdiction’s general rules on transfer of
ownership and the impact of the debtor’s bankruptcy apply. Therefore,
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the answer to the question whether A, a producer of furniture, who
sold to B desks and chairs without taking security or retaining title,
has any right with respect to the furniture in the event that B becomes
bankrupt after delivery but before payment to A, will depend on the
country’s legal rules on movable property and bankruptcy.* Case 2 is
also outside the scope of the Model Law, as it deals with the effect of
fraud on a contract and the enforcement procedure.

However, in many jurisdictions the unpaid seller can obtain protec-
tion, especially by retaining or reserving title in the goods sold. The case
of the unpaid seller deserves attention because credit in trade trans-
actions is a common feature in a market economy that needs to be
encouraged. The Model Law makes special provision by introducing an
innovative feature called ‘the unpaid vendor’s charge’ (article 9). This
is an example of the Model providing an illustrative solution for an
issue which often causes much legal complexity and uncertainty to the
general disadvantage of the market and those who operate in it. For an
unpaid vendor’s charge to come into existence, an agreement is required
between seller and buyer and it is therefore explained under case 3. If
the legal system in question organises a statutory lien in favour of the
unpaid vendor on the sold asset or over the proceeds of sale without
any specific agreement of the parties (as case 1 provides), in principle
the Model Law does not interfere with it. However, the unpaid vendor’s
charge that the Model Law provides should encourage the law-makers to
repeal additional security interests in favour of the vendor to streamline
such privileges.

Case 3

Case 3 covers the case where title is reserved to the seller by contract
and it is this that is addressed by the Model Law in the section on the
unpaid vendor’s charge. As the commentary to article 9 of the Model
explains, this charge is meant to replace the forms of retention of title
that many jurisdictions recognise. Pursuant to the Model Law, when
seller and buyer agree that the seller will retain title in the thing sold
until payment of the purchase price, title actually passes automatically
to the buyer and simultaneously a charge is given back automatically

4 Similarly, the answer to question (b) would be dealt with under the domestic contract
law and the answer to question (c) under the rules applicable to carriers (such as a
specific lien protecting the carrier when still in possession of the freight).
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in favour of the seller. The agreement must be in writing at or before
the time of the transfer of title but no further formalities are required.
It should be noted that the parties’ will is in fact disregarded. What is
created is a charge just as if that is what was agreed between the parties:
title does pass to the buyer in any case. However, this charge does not
need to be registered, and therefore the parties do not even need to be
aware of the provisions of article 9. The unpaid vendor’s charge is the
one area where the Model provides a solution which looks at the broader
intention of the parties (to give the seller security for the unpaid price)
and not the specific form (retention of title).’> It does so because of the
inherently complex and unsatisfactory nature of retention of title rules
which have developed in several European jurisdictions (England and
France are only two, but compelling, examples of this complexity). The
system becomes clearly unworkable in sales across national boundaries.
A seller cannot be expected to be acquainted with the rules on reten-
tion of title as they apply to each individual sale he makes in various
countries where he is operating. In practice, he is likely to include a
form of retention of title wording in his general sale conditions in the
hope that this may give some protection. The intention of the unpaid
vendor’s charge under the Model Law was to encourage trade with coun-
tries in Central and Eastern Europe by giving uniform protection by way
of security in all cases where the parties have agreed to retention of
title or security, even where the sale contract is not under the law of
the buyer’s jurisdiction. The Model provisions are intended to cover sales
on normal credit terms: this is why the unpaid vendor’s charge termi-
nates automatically after six months unless it has been converted into
a registered charge by registration (see below).

The Model Law provisions on execution are particularly noteworthy.
Execution cannot start without the charge becoming enforceable. A
charge becomes immediately enforceable if there is a failure to pay the
secured debt (article 22.1). Execution requires the chargeholder to deliver
an enforcement notice to the debtor. The chargeholder obtains an imme-
diate right to possession of the charged property or otherwise to ensure
that it is protected (article 23) and after sixty days he has the right to
transfer title to the charged property by way of sale in order to have the
proceeds of sale applied towards satisfaction of the secured debt (article
24.1). The objective here is to provide simple, quick and efficient rules.
Naturally, appeal by the chargor is possible and is provided in article 29.

5 On this aspect, the Model adopts the approach of the US UCC, Article 9.
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The chargeholder’s duty to realise a fair price is spelt out (articles 24.3
and 24.5) and the chargor can claim damages for any breach.

Case 4

In case 4 the parties (a manufacturer of menswear and a retailer) agree
on a sale contract of winter jackets where payment is to be made sixty
days after delivery, but subject to retention of title, and the buyer is
allowed to resell the jackets to customers.

Under the Model Law the unpaid seller benefits from an automatic
charge without registration when he and the buyer have agreed that the
title will remain with the seller until full payment. As no jackets have
yet been sold, there is no problem of third parties becoming involved.
Where B becomes bankrupt without having paid the full price, A still has
a proprietary right over the jackets which will be enforced in accordance
with the law on bankruptcy in question. The Model Law does not cover
questions related to insolvency but is based on the assumption that the
bankruptcy provisions should allow the right of the chargeholder to be
respected and effective in insolvency (see Core Principles No 5 and Model
Law, article 31).

If there is a risk of the six-month validity period of the unpaid vendor’s
charge expiring, A should convert his automatic charge into a registered
charge by registering the charge (article 8.2). In either case A would have
an enforceable security right over the jackets.

Cases 5 and 6

In these cases the situation becomes more complicated as the goods
(cars) have been sold on by the buyer. In one case the buyer has been
paid, in the other he has not, but that does not affect the position under
the Model Law. The unpaid vendor’s charge under the Model Law only
gives protection while the buyer still owns the goods (except in cases of
bad faith: see article 21.2.7). It does not extend to the proceeds of sale
of the goods and thereby avoids the potential conflicts and complexities
that can arise from tracing proceeds. The problem here is also one of
balance: the case for continuing security in the goods in favour of the
seller becomes harder to justify when the goods have been sold on. The
Model Law allows the chargor (buyer) to sell the goods by giving him
a licence (article 19) to sell the charged assets in the ordinary course
of his trading activity. So in these cases the subsequent purchasers of
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the cars would have acquired good title and the seller would have no
claim against the buyer for unauthorised sale (even in the absence of a
contractual provision permitting it). Thus A would only have a claim as
an unsecured creditor in B’s bankruptcy and would not have any special
rights in the proceeds of the cars sold by B.

The position of the seller could be improved by taking additional secu-
rity, for example a charge over the buyer’s bank account into which pay-
ments from customers are deposited and over the buyer’s claims on pur-
chasers for the price of cars sold. Such security under the Model would
be by way of registered charge which would be created by agreement
and registration.

Cases 7 and 8

A similar answer must be given to cases 7 and 8, which deal with the
effect of the charged assets being used in a manufacturing process.
Here cloth is turned into curtains - the question is whether the seller
of the cloth, A, still has any proprietary right, by virtue of a retention of
title clause, in the curtains that are made out of the cloth. Pursuant to
article 32.1.4 of the Model Law, a charge terminates when the charged
property is changed or incorporated with another thing or right in such
manner that it ceases to exist in identifiable or separable form. The
Model intentionally avoids a situation where the pledge on a raw mate-
rial continues once the material has been incorporated into a manu-
factured product, with the related problems of ‘measuring’ the part of
the raw material in the final value of the product and of resolving com-
peting claims from persons claiming title to different components. This
is the case here, so A can have no title over the curtains. Again, the
seller of the cloth could improve his position by taking, in addition to
his unpaid vendor’s charge over the raw materials, a registered charge
over the work in progress and/or the finished products of the manu-
facturer or over his bank account and/or his claims against purchasers.
Such additional security would require agreement between the seller
and buyer and be by way of registration.

Cases 9 and 11

Case 9 introduces the problem of identifying the goods to which the
retention of title relates. The case envisages a wholesaler of electrical
household goods, B, who has a stock of identical toasters purchased
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from A, some paid for, some not. The Model does not seek to provide a
solution for this case as it is part of the broader issue of identification
of property which does not properly fall for special treatment under the
law on secured transactions. If A is unable or unwilling to set up a system
of date stamps, batch marks or other similar method of identification,
he could take a ‘class’ charge under the Model covering all toasters and
other electrical goods sold by him to B. Pursuant to article 5.5, charged
property may be identified specifically (in which case the charge is a
specific charge) or generally (in which case the charge is a class charge).
The objective of the class charge, as stated in the commentary, is to
allow a permanently changing pool of present and future assets to be charged,
such as inventory. Thus, in this case, the class charge would cover the
whole inventory of goods (coffee-makers and toasters) supplied by A at
any time and held by B. Upon each new supply by A the new goods will
automatically be added to the pool of charged assets and upon sales
being made by B to his customers goods sold will automatically leave
the pool.

Case 11 also deals with security over stock-in-trade as A, a financial
institution, wishes to guarantee a loan to B, with a security right over
the stock-in-trade, present and future. As seen above, this can be cov-
ered under the Model Law by a class charge. Pursuant to articles 5.8
and 5.9, a charge can cover property which is not yet owned by the
chargor; once the property is owned, the charge is deemed to have
been created at the time of registration. It is also useful to note at this
stage that article 5.6 allows a class charge to cover all the things and
rights used in an enterprise which is capable of operating as a going
concern or such part of the things and rights of an enterprise which
would need to be transferred to enable an acquirer to continue the
enterprise as a going concern. This class charge can be registered as an
enterprise charge, which results in specific provisions becoming applica-
ble in the case of enforcement (article 25), enabling a sale of the busi-
ness as a going concern. This is an option that A and B could consider
adopting, although the circumstances of the case do not require it. It
should be noted that the enterprise charge is not the same as the device
known in English law as the floating charge. The particular feature of
an enterprise charge is that it entitles the chargeholder to the rem-
edy of selling the enterprise as a going concern, but in other respects
it is the same as any other charge, having immediate effect and not
involving any concept of ‘crystallisation’. Although it is recognised that
an enterprise charge is an instrument that can be of practical use in
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countries in transition, it raises complex and delicate issues such as
the rights of the chargeholder to manage the enterprise pending sale.
It is thus considered preferable for countries in transition to introduce
the enterprise charge concept once the basic secured transactions law is
operative.

The Model Law does not cover the issue of security being granted for
earlier debts within a certain period prior to bankruptcy as this belongs
in the insolvency law.

Cases 10 and 14

Both these cases involve situations which are often covered by financial
leasing arrangements. In case 10, B wants to use his fleet of vehicles as
security; in case 14, B wants to obtain financing for the purchase of a
computer. Financial leasing is outside the scope of the Model Law. It is a
commonly used device which has a similar effect to a grant of security
but it is structured differently and consequently gives rise to a different
legal relationship. The Model Law does not adopt the approach of Article
9 UCC which looks at the intent of the transaction, and therefore treats
a lease as a security interest if ‘the consideration the lessee is to pay
the lessor for the right to possession and use of the goods is an obliga-
tion for the term of the lease not subject to termination by the lessee’
(Article 1-201(37) UCC). The only case in which the Model provides for
the recharacterisation of the transaction is the unpaid vendor’s charge
referred to above.

Both situations could be covered under the Model Law by a registered
charge over the car fleet or the computer. Such a charge would allow
the owner, B, to remain in possession of the cars or computer and to use
them for his business. It gives the lender a proprietary right in the cars
or computer which is effective against third parties as long it has been
registered. Registration ensures the creditor’s ranking: first registered is
first paid, and it should be easy for any prospective chargeholder, includ-
ing the lender in these cases, to check with the central registry whether
any previous charge has been granted over the cars or the computer. An
unsecured creditor would not be able to take priority over the lender’s
right in the assets. A sale by B of any cars from the fleet or the computer
would only be free from the charge if it was made (a) with the lender’s
consent (article 20), or (b) as a sale of B’s trading stock in the ordinary
course of B’s business (article 19.2), or (c) where B habitually transfers
cars or computers in the ordinary course of his business, as a sale in the
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ordinary course of B’s business (article 19.3). These exceptions are not
likely to be relevant to these cases.

If the lender becomes bankrupt the position would depend on the
relevant bankruptcy law but it is likely that (a) the lender’s administrator
would continue to have rights under the charge, and (b) the charge given
by B could not be enforced unless he failed to pay under the terms of
the loan.

In these cases the parties have a choice whether to provide for security
by way of a registered charge or to use a financial lease. The preferred
solution would inevitably depend on the particular circumstances of the
relevant jurisdiction (not least upon the fiscal treatment of the trans-
action). The intention of the Model Law is to provide for a simple and
effective means of giving security which can easily be adapted to the
commercial context of the transaction. If it achieves that purpose it is
likely that a registered charge would most often be the better choice.

Cases 12 and 13

Cases 12 and 13 deal with the very important question of security over
claims or receivables. In case 12, the claims are already known and iden-
tified in terms of amount and debtor: B has a contract with a firm,
Happyplay Ltd, which provides him with monthly earnings. He wants
to obtain a loan from A, a bank, secured on these earnings. Pursuant
to the Model Law, A and B can agree to create a charge over the claims
(or rights) as identified. There is no need to notify the claim’s debtor in
advance in order for the charge to be valid, but registration of the charge
is required in the charges registry. The Model Law provides that the per-
son owing the charged debt may satisfy it in a manner agreed with the
chargor, unless the chargeholder notifies that person. The Model Law
leaves it to the chargeholder to give the notice and it would be possible
for chargor and chargeholder to agree when this could, or could not,
take place. The manner in which the notice is given is a matter for each
jurisdiction to define but the basic requirements are that it must be in
writing, identify the chargor, describe the claim and give clear instruc-
tions as to the person to whom the claim is to be paid (article 12.3). Once
notified, the debtor must pay the chargeholder or as the chargeholder
directs and can be pursued directly by the chargeholder if he fails to
do so. There is flexibility for the parties to agree that the claims are
paid into an escrow account or a joint account or an account of the
chargor which is charged to the chargeholder. Thus, in this case, there
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is considerable scope for the parties to structure the transaction in a
manner which suits them and to agree on an arrangement which may
avoid the need to notify Happyplay.

The position in the case of B’s insolvency depends on relevant insol-
vency rules but, provided - as the Model envisages in article 31 - that the
charge remains valid, B’s bank would continue to have the same rights
against Happyplay as it had prior to insolvency. It would have no right
to sums paid by Happyplay to B or B’s administrator unless they were
charged separately (e.g. by a charge over the bank account into which
the payments were made). However, if B had given notice to Happyplay
and Happyplay had failed to make payment as required by the notice,
then B’s bank would have a claim against Happyplay.

In case 13, the facts are similar except that the claims that B wants to
charge are future claims against unidentified future customers. In prin-
ciple the Model Law allows a class charge over future claims generally
described as long as the description is, or will be, adequate to identify
the claims. The rights of B’s bank under the charge will be similar to
those in the previous case and its right to collect the claims will depend
on it giving notice to the debtor customers, once known, in the man-
ner described above. Even prior to notice, the bank has a charge in the
claims and therefore has priority against any unsecured creditor seeking
to establish a right in the claims.

A charge of a claim under the Model is distinct from an assignment
of claims, although it may share many features. Security over claims is
often given by way of assignment and the Model does not prevent this
continuing. However, a charge will reflect better the parties’ intention
where the objective is to give security and should in many cases provide
a preferable alternative.

The Model does not impose any limit on the amount of security that
can be given for a claim; that is a matter for the parties to agree. How-
ever, article 33.2 provides a mechanism whereby a chargor or another
chargeholder with a charge in the same asset can have the charge
replaced by a charge over a deposit equal to 130 per cent of the secured
debt.

Case 15 and a conclusion

Clearly case 15 is beyond the scope of a law on secured transactions,
although insolvency law and general civil law should provide the right
provisions to determine the rights of the parties in what is an obvious
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case of fraud. This is a good occasion to remind transition countries’
law-makers that secured transactions legislation cannot and should not
cover each and every issue which is somehow related to the subject. Law
should be harmoniously built and organised - and a new single piece
of legislation should fit within the existing framework. Over-ambitious
enthusiasm to cover all cases can lead to a law which is ill-adapted and
over-restrictive for modern market practice.

As can be seen from this short presentation, the EBRD Model Law
and Core Principles are designed to illustrate how complex and advanced
legal transactions can take place in a rather simple and straightforward
fashion, which departs from the sometimes convoluted or restricted
ways that European legal systems have adopted. A secured transactions
law has to start by facilitating transactions and only then to put in place
the necessary protections for the different parties involved. If it starts
with impractical restrictions, the transactions will never take place and
the whole law becomes pointless. The Model is designed to allow security
over the broadest range of assets to secure the broadest range of debt in a
manner which is relatively simple but at the same time allows practical
remedies if a party is in breach of his obligations or abuses his position.
The unpaid vendor’s charge is put forward as an alternative to retention
of title, giving a similar degree of protection but with less uncertainty.
It cannot pretend to put forward the best solution for every case but the
fact that it can provide the basis for straightforward solutions to cases
that cause great legal angst in many Western European jurisdictions
indicates the need for law-makers of Europe in a pan-European dimen-
sion to take a closer and critical look at their own laws on secured
transactions. The laws in Central and Eastern Europe are changing and
this could lead to a reversal of position with their countries having an
economic advantage over their Western neighbours in the market for
secured credit.
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Glossary

EVA-MARIA KIENINGER AND GEORGE L. GRETTON

I. Introduction

The glossary originated from the necessity to establish some degree of termi-
nological uniformity in the national discussions of the cases. It was felt by all
contributors that for a number of key terms such as ‘security right’, ‘ownership’,
‘execution’, ‘insolvency proceedings’, etc. a standardised term (in English) should
be used. Given that the approach of English law is quite different from that of
the civil law systems - a general statement which is especially true in property
law - it was thought advisable not to use standard English law terminology but
to choose neutral expressions where available, such as, for example, ‘enterprise
charge’ instead of ‘floating charge’. As a consequence of this approach, terms of
art in English law which have not at the same time been chosen as overall stan-
dard terms appear italicised in the discussions of the cases, just as do national
terms of art in languages other than English.

The glossary which emerged from the work on the reports was first meant
to be addressed only to the contributors. However, as we went along, it became
apparent not only that the glossary would be useful to the reader, but also
that knowledge of our terminological decisions would indeed be necessary for
a proper understanding of the reports.

The glossary is divided into three parts. In the first column the reader will find
the standardised terms used in the reports. Sometimes, related terms (which are
not translated) are added in square brackets. For some terms it was felt that a
note or definition might be helpful. These can be found in the third column.
The second and more important column contains translations of the standard
terms into the various languages of the legal systems under consideration. It
must be noted, however, that the use of the word ‘translation’ in this context
is to be understood to be taken with a pinch of salt. The purpose was to state
terms of art in each of the contributors’ languages rather than give explanatory
translations. Where the concept referred to by the chosen standard term exists
in the given country, it was possible to provide a translation of the standard term
using a national term of art. Yet, where legal concepts are more diverse, we still
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decided to indicate the national terms of art denoting legal institutions which
are the closest approximations, rather than to attempt a descriptive translation.
This caveat applies especially to the translations given for the term ‘enterprise
charge’. It is evident that, for example, the English floating charge and the
French nantissement du fonds de commerce are in fact widely different. Finally,
where no national standard term existed, not even in comparative legal writing,
the contributors were asked to fill in ‘no standard term’ rather than invent terms.
Nevertheless, it must be made clear that the fact that a contributor stated a
national term of art, e.g. for ‘security ownership’, does not necessarily mean that
the concept of security ownership exists and is regarded as valid in that specific
jurisdiction. In sum, the glossary should be seen in the context of the cases and
should not be understood as a separate attempt to produce a dictionary.

It follows from the use of standardised terms in English rather than English
terms of art that the standard terms are not necessarily valid or appropriate
in the context of English, Irish, Scottish or South African law. This is why the
second column also contains a ‘translation’ of the standard terms into terms
used in the English, Irish, Scottish and South African legal systems. It should
also be noted that the standard terminology was followed only in Part II of this
volume, and in the Introduction and Evaluation. In all other contributions to
Part I of this book, the authors used their own terminology.
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Case 1: Furniture for a new office

(Transfer of ownership - general effects of insolvency on property - statutory
rights of unpaid seller - resolutive clause — goods in transit)

A is a producer of office furniture. B buys from A desks and chairs for his
newly opened call centre. Since B cannot pay immediately, they agree
that payment will be made in three monthly instalments. The contract
does not contain any additional clauses of relevance. Without having
paid a single Euro, B goes bankrupt two months after delivery of the
furniture.

Questions

(a) Does A have any rights in respect of the furniture? In this context,
describe also the general effects of insolvency on the property law
aspects of the case.

(b) Would the answer change if the parties had agreed that the seller
would be entitled to terminate the contract in the event of the buyer’s
failure to pay? What action would A have to take in that event?

(c) What would the position be if the furniture was not delivered to B,
but was in transit, in the hands of a carrier, when B went bankrupt?

Discussions

GERMANY

(a) A will not have any rights in respect of the furniture, if ownership
of the desks and chairs has passed to the buyer (B).

German law distinguishes between the contract of sale, which creates
only an obligation to transfer ownership, and the transfer of ownership
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172 SECURITY RIGHTS IN MOVABLE PROPERTY

itself. According to § 929 sent. 1 BGB, ownership of movable property
passes from the transferor to the transferee upon the conclusion of (1)
the agreement that title should pass (hereinafter referred to as ‘the real
agreement’, Einigung), and (2) the delivery of the movable.! Although in
practice the real agreement will usually coincide with the contract of
sale (often the parties will be ignorant even of the need to conclude a
second agreement), both agreements are regarded as strictly separate in
law. Moreover, the validity of the real agreement is independent of the
validity of the contract of sale or other obligation to transfer ownership.?
Finally, the passing of ownership does not depend on the payment of the
purchase price, except when the contract of sale provides for retention
of title.?

In the present case, ownership of the chairs and desks will have passed
to B upon delivery. It can be assumed that at the time of delivery,
the parties will have agreed, at least implicitly, that ownership should
pass.

German law does not have a general theory on the effects of insol-
vency on property law, such as, for example, the Belgian concept of
samenloop/concours.* All the property belonging to the debtor when insol-
vency proceedings are commenced simply comes under the administra-
tion of the insolvency administrator (see § 80 InsO°).> Whilst the debtor
does not cease to be owner of his assets, he does lose his entitlement
to dispose of or otherwise administer them. ‘Property that belongs to
the debtor’, in this context, means all legal rights to which the debtor is
entitled, with the exception of strictly personal rights such as his name
or a copyright. Such legal rights may be absolute (ownership of movables

-

See further Van Vliet, Transfer of Movables 31 f., 34 ff.

This is the famous ‘principle of abstraction’ (Abstraktionsprinzip). For a more detailed
explanation see Van Vliet, Transfer of Movables 32 ff.; for its development see also
Zimmermann, The Law of Obligations 867, n. 200, and Wacke, ZEuP 2000, 254 (255 ff.).
For a practical application see infra (b) and German report, case 2.

See infra, German report, case 3.

For a discussion of this concept, see infra, Belgian report, case 1(a).

The new Insolvency Code (Insolvenzordnung of 5 Oct. 1994, Bundesgesetzblatt I 2866,
hereinafter cited as InsO) came into force in its entirety on 1 Jan. 1999. Texts and
materials are reproduced together with an introduction in: Balz/Landfermann, Die
neuen Insolvenzgesetze. See also the German-English edition by Stewart, Insolvency Code,
Act Introducing the Insolvency Code. For an overview of the Insolvency Code in English see
Paulus, Texas International Law Journal 33 (1998) 141.

Provided that the court administering the insolvency proceedings has not approved
so-called ‘self-administration’ (Eigenverwaltung) by the debtor. This procedure was first
introduced by §§ 270 ff. InsO.

N)

(5, NN)

(=)
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or immovables) or relative (claims). They may also consist of a share or
shares in a partnership or company.

If the debtor (X) is merely in possession of a movable which is in fact
the property of another (Y), the latter (Y) is entitled to vindicate it (§ 47
InsO, so-called Aussonderung). Evidently, that movable does not form part
of the insolvent debtor’s assets. If Y has only a security right (pledge,
security transfer of ownership, security assignment) in the movable, the
latter will form part of the insolvent debtor’s assets. Y would, however,
be entitled to preferential payment out of the proceeds of the sale of
the collateral or other realisation of its value (§ 50 InsO, so-called Abson-
derung). Whether the holder of a specific security right has a right to
vindicate the collateral or whether he is only entitled to preferential
payment will be discussed in detail during the course of the following
cases. The basic rule is, however, that retention of title gives a right
to rei vindicatio,” whilst security ownership or security assignment only
entitles the creditor to preferential payment.’

In this case, A has no right to the furniture, since ownership has
passed to B prior to the commencement of insolvency proceedings. Also,
unpaid sellers do not benefit from any statutory preferences (statutory
privileges or pledges) in the event of their buyers’ insolvency. A is merely
an insolvency creditor.

(b) Because the real agreement exists independently of the underlying
contract (the principle of abstraction), termination or avoidance of the
contract of sale alone has no effect on the real agreement, even if such
termination, etc., rendered the contract void ab initio.° Additionally, a
right to terminate the contract, whether it be a statutory right based on
a breach of contract or a contractual right, has effect only ex nunc. The
contract is not retroactively extinguished but instead is transformed into
a new legal relationship under which the parties are obliged to return
what they have received.

For both reasons, any entitlement of the seller to terminate the con-
tract because of the default of the buyer would not alter the answer to
part (a). Only a retransfer of ownership (e.g. pursuant to an obligation
based on unjust enrichment) prior to the commencement of insolvency
proceedings, or retention of title,’® would assist A.

7 See infra, German report, case 3.

8 See infra, German report, case 6(b) - security assignment - and case 7(d) - security
transfer of ownership.

9 See also infra, German report, case 2. 10 See infra, German report, case 3.
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(c) Under the new Insolvency Code (InsO), there is no longer a special
statutory provision governing this situation.!! The solution therefore
depends on whether ownership of the movables had already passed from
A to B when the furniture was in the hands of the carrier. The real agree-
ment may be concluded anticipatorily; for example, together with the
contract of sale. It will remain valid until the moment of delivery, pro-
vided the parties still want to be bound by it. The crucial point is the
time of delivery of the furniture. Usually, delivery takes place when the
buyer or his employees (see § 855 BGB'?) take direct possession.!* In
the present case this would be the moment at which the goods arrive at
B’s premises. However, actual delivery can be replaced by an assignment
of the claim for recovery of the property to which the transfer relates
(§ 931 BGB).* This would require A to assign to B his contractual claim
for recovery of the furniture against the carrier. Without such an assign-
ment, the goods remain the property of A whilst in transit.’® A’s rights
may however be subject to the carrier’s statutory preference (under §
441 HGB). This preference secures the carrier against non-payment of
the freight and subsists for as long as the goods are in the possession
of the carrier. It ends three days after delivery unless the carrier has,
during this time, brought an action in court to enforce his rights (§ 441
s. 3 HGB).

AUSTRIA

(a) A does not have any real rights in respect of the furniture. B became
the owner of the furniture when it was handed over to him.

This is due to the rules of Austrian law dealing with the transfer of
property (and the creation of any right ad rem'®), which require a title

11 Under the old Insolvency Code (Konkursordnung), § 44 KO, the seller had a right to stop
goods in transit, when the goods had not been fully paid for, provided that insolvency
proceedings were commenced in respect of the buyer before the goods had reached
him. No provision to this effect is to be found in the new Code. Obviously, it proved to
be irrelevant in practice.

§ 855 BGB provides that if someone exercises physical power over a thing on behalf of
someone else within the latter’s household or business, only the latter person has
possession. The former person is called the Besitzdiener. This provision must be strictly
distinguished from that of an agency. It is generally agreed that the transfer of
possession is not a legal act, but a factual one. Therefore, representation by an agent
is not possible. See further Van Vliet, Transfer of Movables 49 f.

13 BGH 5 Dec. 1950, BGHZ 1, 4. 14 See further Van Vliet, Transfer of Movables 55 ff.
15 Although the contractual risk may nevertheless have passed to B according to § 447

BGB.

Austrian legal scientific writing and the practice of the courts distinguish between
absolute and relative rights. Absolute rights must be respected by everybody, whereas

12
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and the observance of a modus (titulus and modus cf. § 380 ABGB). The title
for a transfer of property can be a contract, a last will, and sometimes
even a legal provision (cf. § 423 ABGB).

The modus consists of two parts; a real agreement (Einigung) and, gen-
erally, the delivery of the goods. The real agreement is a creation of
legal scientific writing which was influenced by German doctrine after
the enactment of the German BGB; the ABGB of 1811 does not know it.
In the real agreement the parties declare that ownership of the object
shall pass to the buyer.

There are two theories about when the real agreement is concluded.
The first (majority) theory'” holds that it is part of the contract, for
example the contract of sale. According to the second theory,'® however,
it is concluded at the moment when the goods are handed over to the
buyer. Originally the OGH followed the second opinion;'® but since the
decision OBA 1987, 51 the court has followed the first opinion.2°

Nevertheless, the transfer of ownership does not take place upon enter-
ing into a contract but only when the object is handed over to the buyer
(§ 426 ABGB). When the object cannot physically be handed over, the
transfer may take place symbolically (§ 427 ABGB). It is also possible to
make use of a constitutum possessorium (constructive possession, Besitzkon-
stitut), under which the former owner agrees to hold the goods for the
transferee (§ 428 ABGB).2! If the purchaser is already in possession of
the object bought, the transfer of property is done by way of a traditio
brevi manu (§ 428 ABGB). If the object is held by a third party, this per-
son can be instructed to hold it on behalf of the transferee (instruction

relative rights impose obligations on certain persons only. Rights arising from a
contract, for example, are relative rights, as they can be enforced only against the
other party. A subclass of absolute rights are ‘dingliche Rechte’, rights ad rem. These are
rights to property, which must be respected by everybody. Absolute rights which are
not rights ad rem are the rights relating to the person, the right to live, etc. The ABGB
operates with a slightly different conceptual apparatus. It does not recognise absolute
rights, but only rights ad rem (cf. § 307 ABGB). It furthermore classifies certain rights
as rights ad rem, which - according to modern doctrine - are not rights ad rem, such
as possessio and the right of inheritance.
Spielbtichler, Der Dritte im Schuldverhdltnis 101 ff.; Klang/Bydlinski IV/2 370 ff.
Koziol/Welser, Grundrif3 des biirgerlichen Rechts II 75; Bollenberger, Irrtum iiber die
Zahlungsunfadhigkeit 90 ff.
19 EvBl 1955/200, HS 7345 and 10.746, JB1 1984, 671 = RdAW 1984, 310.
20 See also RAW 1987, 157 and 11 Feb. 1997, 5 Ob 18/97a ecolex 1997, 424 = NZ 1998, 136.
21 It is not necessary for the seller and the buyer to make a contract of deposit, thereby
creating a new causa; cf. OGH 10 June 1981, 3 Ob 52/81, JBl 1982, 311. In general it is a
matter of interpretation whether the parties genuinely agreed to a constitutum
possessorium; the parties must articulate their will in order to transfer ownership of
the goods sold.

1
1
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on possession, Besitzanweisung).?? If the seller has to send the goods to
the buyer, the buyer becomes the owner of the goods as soon as they
are handed over to the carrier by the seller, provided that the buyer has
accepted the form of transportation chosen by the seller (cf. § 429 ABGB).
If the seller chooses a common form of transportation, the consent of
the buyer is presumed by law.

If the seller credits the sale price (and the contract of the parties does
not contain a retention of title clause), ownership of the sold goods is
transferred when the goods are handed over to the buyer. This is the
result of § 1063 ABGB. Without, therefore, such an agreement,?® there
is no reservation of property, even when the sale price is credited.?*

This rule does not apply, however, if, according to the contract, the
buyer is obliged to pay the sale price at the time of the delivery of the goods.
If the seller delivers the goods without receiving payment for them, it
is presumed?® that transfer of title will be subject to the suspensive
condition of payment of the sale price (kurzfristiger Eigentumsvorbehalt,
that is short-term retention of title).

In the present case, B became the owner of the furniture because the
requirements of title and modus were fulfilled. As A credited the sale
price to B, § 1063 ABGB applies and ownership of the furniture passed
to B.

Effects of bankruptcy

The commencement of insolvency proceedings does not, of itself, termin-
ate the contract. Nor, unless otherwise agreed, does the commencement

22 Ownership of immovable property can only be transferred by registration in the land
register (§ 431 ABGB).
An exception is made when the contract of sale is part of an ongoing business
relationship between the seller and the buyer. If the contracts of such parties usually
contain reservation of title clauses, such a clause will be incorporated into the present
contract by implication: Schwimann/Binder § 1063 ABGB n. 38.
In the legal scientific writing, Hoyer has argued that, even in such a case, the seller
has the right to stipulate for reservation of title unilaterally if the financial situation
of the buyer deteriorates after the conclusion of the contract and prior to the handing
over of the goods. Hoyer bases this argument on § 1052 ABGB, which gives a seller the
right to terminate a credit agreement with the buyer if the financial situation of the
buyer deteriorates in the period of time between the conclusion of the contract and
the handing over of the goods (Hoyer, WB1 1995, 181). The OGH (11 Feb. 1997, 5 Ob
18/97a ecolex 1997, 424) expressed sympathy for this view.
25 Cf. Klang/Bydlinski IV/2 376 f.; Rummel/Aicher I § 1063 ABGB n. 9; Bollenberger, Irrtum
iiber die Zahlungsunfahigkeit 77 f.

23
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of such proceedings (in respect of the buyer) give the seller the right to
terminate the contract. If the insolvency administrator (Masseverwalter)
fails, however, to pay the sale price, the seller has the right to terminate
the contract because of the administrator’s default.

He cannot, however, terminate the contract if he has credited the
sale price. This is due to a special provision of the Commercial Code.
In general, if the buyer fails to pay the price when required the seller
is entitled to terminate?® the contract. Such a right does not, however,
exist if the seller credits the sale price to the buyer. This is due to article
8/21 of the fourth EVHGB.?? Although this rule?® was enacted in respect
of those commercial transactions regulated by the Commercial Code, it
is also applied, by way of analogy,?® to other transactions.3? The seller
can only, therefore, demand payment of the sale price, a claim for which
he will receive only the quota payable to insolvency creditors.

According to § 21(1) of the Bankruptcy Code (Konkursordnung, KO), the
insolvency administrator is entitled to cancel contracts, provided that
both parties have not yet discharged their obligations when insolvency
proceedings commence. In this case, this rule does not apply, as A had
already completely fulfilled his contractual obligations.

The commencement of insolvency proceedings does not, as such, affect
the property rights of the bankrupt person. He does, however, lose the
capacity to conclude any agreement in respect of his property (cf. § 1(1)
KO).

The assets of the bankrupt are sold in order to pay his creditors. Prop-
erty which the bankrupt possesses, but does not own, does not form part
of his assets. The insolvency administrator is not, therefore, entitled to
sell such property; rather he must hand it over to the owners.

Applied to the present case, these rules mean that A is not entitled
to terminate the contract.

26 If he wishes to terminate the contract the seller has to grant the buyer a period of
grace (cf. § 918 ABGB) by declaring that the contract will be terminated unless the
debtor fulfils his obligation within this period.

27 This is the fourth of a number of directives which enacted the German Commercial
Code (HGB) in Austria in 1938 after Austria was occupied by Nazi Germany.

28 Until 1 Jan. 2002, a similar rule was contained in § 454 of the German BGB.

29 OGH JBI 1988, 107; cf. Klang/Bydlinski IV/2 137 f. and Koziol/Welser, Grundrif des
biirgerlichen Rechts II 240.

30 1t is not applied, however, if the goods are sold subject to reservation of title. In such a
case it is presumed that this rule is excluded by implied agreement (cf. Koziol/Welser,
Grundrif des biirgerlichen Rechts I 327). Some argue, however, that article 8/21 of the
fourth EVHGB does not apply by operation of law: cf. P. Bydlinski, RAW 1984, 98.
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(b) Such a termination would not have any effect in respect of the own-
ership of the furniture. B would remain owner, although he would be
obliged to return it to A.

The termination would not have what Austrian legal doctrine calls ‘ex
tunc effect’ (retroactive effect). By way of contrast, the position when a
contract is avoided for error®' or fraud, for example, is, in respect of
ownership of the goods, as if the contract was never made.3? Ownership
in such a case reverts with effect ex tunc to the seller. If the goods remain
in the possession of the buyer, the seller is entitled to vindicate them.
If A was able successfully to avoid the contract because of mistake, he
would gain priority over the other creditors of B.33

(c) According to § 429 ABGB, B became the owner of the furniture when
it was handed over by A to the carrier, provided that B accepted the
form of transportation chosen by A. A is, however, entitled to vindicate
the furniture (§ 45 KO), provided that insolvency proceedings were com-
menced before the furniture was handed over to B or to a person acting
for B (the right of stoppage). Ownership of the furniture reverts to A as
soon as the carrier returns the furniture to him.3*

GREECE

(a) As the furniture was delivered to B, it is presumed that ownership
was transferred to B. When B goes bankrupt, A will not be able to claim
ownership of the furniture. He has neither a statutory preference nor
a pledge and so cannot claim any preferential treatment. He is sim-
ply an insolvency creditor. The fact that the purchase price has not yet

31 If a mistake (Irrtum) has occurred when entering into the contract, a party only has
the right to avoid the contract if the mistake does not relate merely to the motive for
entering into the contract but also relates to the subject matter of the transaction
itself or results from a mistake in the contractual declaration of intent. The
precondition for such avoidance by one party is that the mistake was either caused by
the other party or should have been obvious to the other party or was corrected in
due time (§ 871 ABGB). If the mistake was a material one, then the entire contract
may be avoided. If, however, it relates only to a minor point, then the contract will be
adjusted accordingly. The right to avoid a contract on the basis of mistake expires
after three years.

See also infra, Austrian report, case 2.

Bollenberger argues that a mistake as to the liquidity of the buyer entitles a seller to
avoid the contract (Bollenberger, Irrtum iiber die Zahlungsunfdhigkeit 9 ff.).

34 Rummel/Spielbiichler I § 429 ABGB n. 7.

32
33



CASE 1. FURNITURE FOR A NEW OFFICE 179

been paid does not affect the validity of the transfer of ownership. The
question of whether the purchase price is paid relates only to the con-
tract of sale,® unless title is retained.

The Greek Civil Code, following the German legal system, distin-
guishes between contracts which create only an obligation and real
agreements, by which the disposal (i.e. the transfer, charge, abolition
or alteration) of a right is effected. By way of contrast, under the French
legal system (the system of consent), the agreement of the parties alone
is sufficient to effect a transfer of ownership (vendre c’est aliener).

Sale is a promissory contract. Therefore, the transfer of ownership of
a movable requires a real agreement between the owner and the trans-
feree (article 1034 AXK.). The effectiveness of the transfer depends, in
addition to the agreement of the parties, on delivery of the movable to
the transferee. This transfer of possession fulfils the aim of publicity.
However, actual delivery may be replaced with a constitutum possessorium
(article 977a AK.). Neither registration of the transfer in the public tran-
scription registers, nor the use of a notarial deed, both of which are
conditions for the valid transfer of ownership of immovable property,
are required in the case of a movable.

So far as the effects of insolvency are concerned, under Greek law,3¢
insolvency proceedings are only applicable to merchants. After the juridi-
cal pronouncement of insolvency, the bankrupt is deprived of the right
to manage and administer his property, which passes to an insolvency
administrator, appointed by the court (article 2 § 1 L. 635/37). As a
consequence of the above, every transaction of the bankrupt, whether
real or giving rise only to an obligation (after the pronouncement of
insolvency), which relates to assets acquired by the bankrupt before the
pronouncement is null and void (article 2 § 4 L. 635/37). If, for exam-
ple, the bankrupt transfers ownership of a thing to a third party, the
insolvency administrator will be able to vindicate the asset. Article 1036
AXK. (bona fide acquisition of a movable) is inapplicable, as the special
provision of article 2 § 4 L. 635/37 prevails. The policy of the provi-
sion therefore favours protection of the creditors over the security of
transactions. According to the same provision, any transaction in favour
of the bankrupt (including monetary payments or payments of bills of

35 The contract of sale is separate from the real agreement, which operates to transfer
ownership of the movable: the principle of abstraction.
36 Act of 13 Dec. 1878 which replaced the third book of the Commercial Code.
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exchange, promissory notes and cheques) is null and void. Consequently,
a payment to the bankrupt by a debtor in good faith does not release
the debt. The debtor continues to be liable in respect of the debt to the
insolvency administrator. Clearly, the debtor may claim back the sum
from the bankrupt, in accordance with the provisions on unjust enrich-
ment. A new Bankruptcy Code is under preparation to modernise the
existing provisions and to make them compatible with the law of the
European Union.

Excepting specific legislation providing for the registration of dis-
positions of ships, aircraft, etc. and the recently introduced statute
on ‘Contracts concerning movables or claims subject to publicity and
other contracts providing security’ (‘Symvaseis epi kiniton i apaitiseon
ypokeimenes se dimosiotita kai alles symvaseis parochis asphaleias’,
L. 2844/2000),%” there is no scheme of registration for the creation of
real rights in movables. The transfer of possession fulfils the aim of pub-
licity, as it demonstrates to third parties the disposition of the thing.
Direct possession of movables may be decisive in some cases of conflict
between the transferor and transferee of a movable. According to the
rebuttable presumptions of articles 1110-1111 AXK., the possessor of a
movable is presumed to be its owner. Also the bona fide acquisition of
real rights in a movable by a non-owner requires that the transferor
passes direct possession of it to the transferee (articles 1036 ff., 1043,
1215 AK.). This protects third parties acting in good faith and upholds
the security of transactions.

(b) If the seller is entitled to terminate the contract in the event of
default by the purchaser, it is obvious that the transfer of ownership
has been agreed on the resolutive condition of the purchaser’s default
or the seller’s termination (article 532 A.K.). However, even if a special
agreement granting A a right to terminate the contract in the event of B’s
failure to pay has not been stipulated, A may rescind the contract seeking
reasonable compensation (article 383 A.K.). He must, however, first set a
reasonable time-limit for performance to B, declaring that if the time-
limit passes without action being taken, he rejects the performance. If
the parties have agreed that there is no need for a time-limit to be set, A
may exercise his right to terminate the contract immediately. A’s right

37 The statute has been in force since 13 Oct. 2001. For the modifications which L.
2844/2000 has brought to the Greek legal system of real security see Georgiadis,
I exasphalisi ton pistoseon 547.
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is exercised by a simple unilateral declaration of will addressed to B
(article 390 A.K.).

(c) If the furniture has been delivered to a carrier, and B goes bankrupt
before the arrival of the furniture, A has a right of stoppage in tran-
situ (article 670 EmbN). A may claim retransfer of the furniture, if the
price has not been paid and the goods not been sold to a third person.
This action has only obligatory effects. The right of stoppage in transitu
may be exercised by A independently of whether the ownership of the
furniture has been transferred to B, for example by the issue of a ware-
house warrant (articles 1034, 978 A.K.). If ownership has not yet been
transferred to B, the right of stoppage is an additional protection of the
owner, A, who may also claim revindication (article 1094 A.K.).

FRANCE

(a) The first point to establish is who owns the goods at the time of
the commencement of insolvency proceedings. Under French law, the
transfer of ownership (or title) by sale is completed and perfected by the
execution of the contract alone (C. civ, article 1583). It does not, there-
fore, depend on delivery of the asset, the object of the contract or
the payment of the price. According to C. civ, article 1138:

The obligation of delivering a thing is perfected by the consent alone of the
contracting parties.

It makes the creditor the owner and places the thing at his risk from the
moment when it should have been delivered, although the transfer has not
been made, unless the debtor is in delay in delivering it, in which case the
thing remains at the risk of the latter.®

However, another provision to consider is C. civ, article 1129, which
provides that

an obligation must have for its object a thing determined at least as to its kind.
The amount of the thing may be uncertain, provided that it can be determined.

In other words, the parties must have, by their contract, determined
what the object of the sale is. If the sale has as its object generic goods,
such as wheat, as opposed to specific goods, these assets will have to
be individualised for title to them to pass to the buyer. Without such

38 Translation taken from Crabb, The French Civil Code.
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individualisation, the contract of sale is valid, but the transfer of title is
postponed until individualisation takes place. At the latest, individuali-
sation occurs with delivery. It could, however, also take place if the assets
were somehow designated as being the object of the sale, for example,
if the assets were packed and tagged with the name of the buyer in the
seller’s warehouse. In the present case, if the chairs were generic goods
(that is, not individualised by the contract of sale), ownership will not
pass before delivery. If the chairs were individualised by the contract
of sale, however, title would have passed as soon as the contract was
agreed.

Yet, even in the second case, where A would have lost ownership before
delivery, he is not left without rights in respect of the furniture. The
French Civil Code grants to the seller of movable assets a number of
statutory rights to guarantee the payment of the sale price, which vary
according to whether payment or delivery is to be immediate.?® In the
present case, because credit facilities were granted and delivery occurred
two months ago, A would have a statutory preference. He would be able
to bring an action, entitling him to preferential payment out of the
proceeds of sale of the furniture. This must be ordered by the court and
subsists only for as long as the assets remain in B’s possession (C. civ,
article 2102, 4°, para. 1). There is no need for registration or any other
prerequisite.

However, B has become bankrupt and insolvency proceedings have
commenced. The procedure used to be governed by the French Insol-
vency Act, the Law No 85-98 of 25 January 1985 as amended (hereafter
IA 85).%0 Following the consolidation in 2001 of various laws into a
new, renumbered Commercial Code, the IA 85 has now become articles

39 C. civ, article 1612 provides the seller with the right to retain the assets if the sale
price was to have been paid immediately and has not been so paid. This means that,
although the sale was concluded, delivery of the asset can be suspended for as long as
the sale price remains unpaid. Also, pursuant to C. civ, article 2102, 4°, para. 2, the
seller has an action for the return of an asset that has been delivered when the
payment should have been immediate, which he must initiate within eight days of
delivery. In practice, these statutory rights are almost never used.

The Act governs the insolvency proceedings of all traders (commerg¢ants), artisans,
farmers and all legal private persons (as opposed to public or state-owned entities).
Pursuant to C. com, article L. 621-1, the debtor must apply for the commencement of
insolvency proceedings within two weeks of the point at which he was unable to
honour due debts with the available assets (the suspension of payments). A creditor
can also form an action for the commencement of proceedings, but this is very

rare.

40



CASE 1. FURNITURE FOR A NEW OFFICE 183

L. 611-1 to L. 628-3 of the new Commercial Code. The substance, however,
remains unchanged.

From the commencement of proceedings, an ‘observation period’
begins.*! The court appoints an insolvency administrator,*? a creditors’
trustee* and a juge-commissaire.** The court will also determine the date
of the suspension of payments, that is, the point at which the debtor
found itself incapable of paying due debts from available assets (C. com,
article L. 621-1). This date can be fixed many months prior to the com-
mencement of the insolvency proceedings. It determines the beginning
of the so-called ‘suspect period’, a period during which the activities of
the debtor may be declared void (see cases 11 and 15). At the end of
the observation period, a decision will be made as to which insolvency
procedure should be adopted: the implementation of a rescue plan for
the continuation of the business, the sale of all or part of the business,
or liquidation. During insolvency proceedings, a moratorium is imposed
on all individual payments. Executions pending at the time of the com-
mencement of proceedings are suspended (C. com, article L. 621-40).
Once insolvency proceedings have been commenced, A’s statutory pref-
erence (under C. civ, article 2102, 4°, para. 1) loses much of its force, as
it cannot in such circumstances be enforced. In order to keep his claim
alive, A must inform the creditors’ trustee of it within two months of
being notified of the commencement of proceedings (C. com, article
L. 621-46).*° Once a rescue plan is approved or liquidation is ordered,
creditors will be paid according to their ranking. A would be an unse-
cured creditor, and as such would be paid last.

41 Until 1994, IA 85, article 8 (now C. com, article L. 621-6) required a compulsory
observation period, lasting a minimum of three months from the commencement of
insolvency proceedings. It was felt that the period was not in all cases justifiable given
that further debts would inevitably accrue, whilst the actual survival of the business
might be very doubtful. Since 1994 and the amendments made to the IA 85,
liquidation can follow immediately after the commencement of insolvency
proceedings ‘when the company has ceased all activities or when reorganisation is
manifestly impossible’ (C. com, article L. 621-1, formerly IA 85, article 1).

The administrator must undertake all actions necessary to preserve the debtor’s
property and is responsible for making proposals for its reorganisation.

The creditors’ trustee acts as an agent of the creditors and may in particular
undertake actions to recover sums of money, but such sums will form part of the
insolvency estate and will be distributed in accordance with creditors’ ranking

(C. com, article L. 621-39).

The juge-commissaire is a magistrate who supervises the procedure and arbitrates in any
disputes.

Creditors with a registered charge, or leasing contract, are personally informed of the
start of the proceedings (C. com, article L. 621-43).
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(b) The contract of sale can include a resolutive clause which will termi-
nate the contract if B defaults on the obligation to pay the instalments.
Resolutive conditions are governed by C. civ, article 1183, which specifies:

A resolutory condition is one which, when it is fulfilled, works the revocation
of the obligation and which returns matters to the same state as if the obliga-
tion had never existed. It does not suspend execution of the obligation; it only
obliges the creditor to restore what he has received, in the case where the event
envisaged by the condition happens.*

In fact, such a condition is deemed to exist in all bilateral contracts,
when one of the parties fails to perform an obligation, such as the obli-
gation of payment. The contract is not terminated automatically: the
contracting party not in default may elect between forced execution or
the termination of the contract and payment of damages (C. civ, article
1184, para. 2).*” The option of forced execution remains even if the con-
tract includes an express resolutive clause.*® Finally, termination is at
the discretion of the court. This is so even if the contract includes an
express resolutive clause, unless the terms of the clause are unambigu-
ous as to the circumstances triggering its operation.

In principle, the contract is terminated on the date when the contract-
ing party failed to perform the obligation,* in this case when B failed
to pay the first monthly instalment for the office furniture.

B’s insolvency complicates matters. First, pursuant to C. com, article
L. 621-28, the suspension of payments caused by the commencement of
insolvency proceedings is not permitted to be a ground for the termina-
tion of a contract, even if the parties expressly so provided. Secondly, an
action for rei vindicatio of assets remaining in the hands of the bankrupt
is possible only when the sale was terminated before the order which
commenced insolvency proceedings. This is so regardless of whether the
termination arises by court order or through the operation of a resolu-
tive condition clause (C. com, article L. 621-118).>° In the present case,

46 Translation taken from Crabb, The French Civil Code.
47 The court could grant the defendant a stay in which to perform his obligations (C. civ,
article 1184, para. 3).

48 Civ. (1), 11 Jan. 1967, Bull civ I, No 15. 49 Civ. (1), 1 July 1963, Gaz Pal 1963, 2, 388.
50 Moreover, the rei vindicatio action would still be admissible in spite of the fact that the
resolution of the sale was pronounced or ordered by court after the commencement
of insolvency proceedings when the action for the termination of the contract or the

rei vindicatio action was presented before courts before the order providing for the
commencement of insolvency proceedings by the seller and for a motive other than
the non-payment of the sale price (C. com, article L. 621-118).
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although in any event implicit in bilateral contracts, A and B have pro-
vided for a resolutive condition, which came to be fulfilled. Termination
should therefore be more or less automatic and, in particular, would
avoid the need for an action in court. Courts are reluctant, however,
to give up their control. Case law has developed a requirement that,
for termination to be effective without an action in court, the contract
must expressly state that no court action is required. Moreover, the term
‘automatic termination’ would be insufficient. The creditor must send
to the defaulting debtor a registered letter requiring him to perform
and reminding him of the existence of the clause, its terms, and the
grace period during which he can still perform.> On the facts, it does
not appear that A brought any action in court prior to the commence-
ment of insolvency proceedings or indeed notified B of the termination
of the contract. A is unlikely, therefore, to be able to have the contract
terminated and will find himself in the same position as in part (a).

(c) Since B is not in possession of the goods, the statutory preference of
A does not apply. Additionally, the preference would not be enforceable
in the event of B’s insolvency. A is thus in the position of an unsecured
creditor. Moreover, the carrier may be entitled to be paid in priority to
A. Indeed, French law grants to carriers statutory rights over the trans-
ported assets to guarantee payment for carriage and ancillary expenses
such as storage, customs duties, etc. (C. civ, article 2102, 6°). Most impor-
tantly, the carrier benefits from a right of retention (which is not to
be confused with retention of title); that is, the right to retain an asset
in order to secure performance of the contracting party’s obligations
such as payment for carriage.>? For as long as the obligation remains

51 Civ. (3), 28 Nov. 1968, Bull civ III, No 498, 382; Com 17 Mar. 1992, Bull civ IV, No 122,
88; JCP 1992 I 3608, obs. Virassamy.

This right is complex and takes various forms. First, in several instances, the law
provides for a statutory right of retention. In particular, the seller of movable assets
can keep the object of the sale for as long as the price remains unpaid, provided that
it was to have been paid immediately (C. civ, article 1612: see case 1(a)). The courts
have also recognised the existence of a right of retention in instances where the Civil
Code does not. The debt on which the creditor bases his claim must be certain, liquid
and enforceable. Payment by instalments in principle excludes the seller’s right of
retention. There must also be a link between the claim and the retained asset. For
example, the garage that services a car is entitled to keep it until the service charges
have been paid, the debt and the detention of the car arising from the same
contractual relationship. There could be cases where no previous relationship existed
between the parties: an example would be someone who takes care of someone else’s
property in his absence on his own initiative, who would then expect payment for his
services (gestion d’affaires). It is the retention of the thing that created the claim.

52
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unperformed, the carrier is entitled to retain the asset. He would be
granted also a preferential right over the proceeds, should a sale of the
asset be ordered by the court.

In the case of insolvency, the juge-commissaire could authorise the insol-
vency administrator to pay the claim of a creditor exercising his right
of retention, if the return of the asset is necessary for the activities of
the insolvent (C. com, article L. 621-24).5% In other words, the carrier who
benefits from a right of retention supersedes all other creditors, whether
unsecured, secured or preferential. As a result, being in possession of the
office furniture, the carrier will exercise his right of retention against
A, even if he was aware that A had not been paid.>* If the insolvency
administrator forms the view that the furniture is necessary for B’s activ-
ities, he will ask the juge-commissaire to allow him to pay the claim of
the carrier ahead of A.

BELGIUM

(a) The transfer of ownership pursuant to a contract of sale of goods
takes effect according to the agreement between the parties (articles
1138 and 1583 C.civ.). In the case of generic goods, ownership will pass
at the moment of their identification. The delivery of the goods is not
a condition for the transfer of ownership to the buyer. The contracting
parties are free to postpone the point at which ownership is transferred
or subject the transfer to certain conditions (for example, payment of
the price or delivery of the goods). In relation, however, to third parties
who claim certain rights in goods, delivery remains important. This fol-
lows from the general principle of article 2279 C.civ., which states that
possession of movable property gives rise to a presumption of owner-
ship. When, for instance, the same movable asset is sold successively to
different buyers, priority is granted to the purchaser, if acting in good
faith, to whom the goods were delivered (article 1141 C.civ.). Other third
parties, acting in good faith, with conflicting rights may equally claim
protection under this principle. The security interest of a pledgee, who
obtains in good faith the collateral from his debtor, who turns out not
to be the owner, cannot be attacked.>® Accordingly, creditors who have

53 Com 31 May 1994, Bull civ IV, No 196; JCPEdE 1995 I 417, No 18, obs. Cabrillac.

54 Com 8 July 1981, Bull civ IV, No 311. This would be the case even if the asset still
belonged to the seller under a retention of title clause.

55 De Page, Traité élémentaire de droit civil belge VI 1011, n. 1023.
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executed against goods in the possession of their debtor, can, under cer-
tain conditions, challenge the rights of those who pretend to have real
rights in the goods. The courts will therefore protect creditors (or the
insolvency administrator) of the seller when the sale cannot be consid-
ered to be a normal business transaction.>®

The insolvency estate includes both the existing assets of the debtor
and assets that come into existence during the proceedings themselves
(article 16 Bankruptcy Act). The declaration of insolvency by the court
effects a ‘collective seizure’ of all these assets on behalf of the creditors
as a whole. According to the principle of article 1138 C.civ., movable
property sold to the debtor will fall into the estate regardless of whether
the price has been paid or whether the goods have been delivered (unless
title to the goods has been retained).

The new Bankruptcy Act of 8 August 1997 has drastically strengthened
the position of the unpaid seller of movable property under Belgian
law. Reservation of title has been introduced by article 101 Bankruptcy
Act (see case 3). Furthermore, an existing statutory preference, for the
unpaid balance of the price, has been enhanced (article 20, 5° Mortgage
Act). This preference entitles the unpaid seller to preferential payment
out of the proceeds, when the goods are realised by the insolvency
administrator. This statutory protection is granted to the seller in all
cases of concursus creditorum. The notion of concursus (samenloop/concours)
covers every situation when different creditors of the same debtor are
exercising their rights of recourse to the estate (or to a particular asset)
of the debtor. When such a situation occurs, the paritas creditorum rule
applies. Furthermore, the position of each creditor is ‘fixed’. According
to this principle, security rights, or other devices designed to strengthen
the position of a particular creditor, which come into existence or are
perfected after the concursus occurs, are not binding upon the other
creditors.>”

In contrast to the previous position, the statutory preference is con-
ferred automatically on any seller (the restriction to equipment was abol-
ished). It is not necessary to comply with any formalities. This right must
be exercised within five years of the sale. In the event of a sub-sale, the
seller may claim priority over the proceeds of such a sale, on the basis
of ‘real subrogation’.

56 Dirix/Broeckx, Beslag 304-305.
57 Gregoire, Théorie générale du concours des créanciers en droit belge; Dirix/De Corte,
Zekerheidsrechten 31-74.
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In addition to the protections introduced by the 1997 Act, the tradi-
tional means of protection of the unpaid seller remain in place. The
seller can therefore retain sold property, for as long as he remains
unpaid, if he is not obliged to deliver the goods before payment (article
1612 C.civ.). This ‘right of retention’ is considered a general principle
and can be enforced against the buyer, the creditors of the latter and
the insolvency administrator.®

A relic of ancient customary law means that the seller who was not
under the obligation to deliver the goods before payment is entitled to a
so-called ‘improper’ rei vindicatio (article 20, 5° Mortgage Act). This right
enables him, notwithstanding the transfer of ownership to the buyer,
to vindicate the goods within a period of eight days following delivery,
to prevent a sub-sale in order to protect his statutory preference. Under
these conditions, the right to recover possession of the goods can be
exercised against both the creditors of the buyer who have executed
against the goods and the insolvency administrator. The importance of
this right in business practice is however very limited.

Finally, it may be possible for the seller to terminate the contract on
the ground of breach by the buyer (article 1184 C.civ.), in a way that
is binding upon third parties. This is linked to the above-mentioned
improper rei vindicatio. When, however, the period for the vindicatio (eight
days) has expired, or if the seller did not have this right in the first place,
a termination of the contract will no longer be possible vis-a-vis creditors
of the buyer or the insolvency administrator.>

The position of the unpaid seller in the event of the buyer’s insol-
vency can therefore be summarised as follows: the statutory preference,
reservation of title, the right of the seller to refuse to deliver the goods
and the rei vindicatio are all upheld in the insolvency of the buyer. By
contrast, the right of the seller to terminate the contract (article 1184
C.civ.), and consequently to recover the goods, is in principle no longer
effective after the commencement of the insolvency proceedings (unless
the goods remain undelivered or the seller is entitled to rei vindicatio).
Termination of the contract will only be binding on other creditors if
the termination was either declared by the court or if the seller filed for
the termination of the contract, regardless of the date of the court’s ver-
dict, before the commencement of insolvency proceedings. If the contract

58 Cass. 7 Nov. 1935, Pas 1936 I 38; Cass. 7 Oct. 1976, RCJB 1979, 5 note Fagnart.
59 Cass. 23 May 1946, Pas 1946 I 204; Cass. 27 Mar. 1952, Pas 1952 I 475 concl. proc. gen.
Hayoit de Termicourt.
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provides for a resolutive clause, which allows the seller to terminate
the contract unilaterally in the event of the buyer’s default, the prin-
ciple is the same. The clause will only have effect vis-d-vis other credi-
tors if the seller has expressly declared his intention to terminate the
contract to the buyer prior to the commencement of the insolvency
proceedings.

The statutory preference and retention of title can be transferred to a
third party by either assignment or subrogation.

(b) A clause in the contract of sale enabling the seller to terminate the
contract, if the buyer does not meet certain obligations under the con-
tract, is valid. Following the termination of the contract, ownership of
the goods returns to the seller. Such a clause does not operate auto-
matically on the breach of contract by the buyer. The clause must be
invoked expressly by the seller and the buyer must be notified. No for-
malities are necessary; a letter, fax, or even an oral statement (the prob-
lem of proof aside) are all sufficient. Furthermore, this statement must
be made before any concursus creditorum. As pointed out above, the right
of the seller to terminate the contract of sale in a way that is binding
upon third parties is limited under article 20, 5° Mortgage Act. It is vital
therefore that the seller makes clear his intention to terminate the con-
tract before the commencement of insolvency proceedings or execution
against the goods. It is not necessary, however, for the goods to have
been returned to the seller before the execution or the insolvency.

(c) If the goods have not been delivered to B, the seller can reclaim them
from the hands of a carrier or an agent (article 104 Bankruptcy Act).
Carriers and forwarders are protected in respect of their own claims
relating to the goods by a statutory preference and a right of retention
(article 20, 7° Mortgage Act and article 14 of Title VII, Commercial Code)
which supersede the rights of the seller.

PORTUGAL

(a) A does not have any rights in respect of the furniture, as B has become
its owner. A has the status of an insolvency creditor.

According to article 408° C.C., the transfer of ownership of individu-
alised things depends merely on the contract; that is to say, there is no
need for any other act such as, for instance, delivery or registration, to
transfer ownership. The transferee immediately becomes the owner of
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the things bought by virtue of the contract, regardless of whether they
have been delivered or paid for.

This rule has led legal writers to state that the Portuguese system
for the transfer of ownership is based upon the system of title (i.e.,
the transmission of ownership depends only on the formation of the
contract). This system is governed by two principles: first, the principle of
consensuality, which holds that no special formalities, above and beyond
the contract, are necessary to transfer ownership; secondly, the principle
of causality, which holds that any flaws in the agreement (such as, for
example, mistake, fraud, incapacity) may prevent the transfer of title.5°

In the present case, therefore, the fact that B has not paid any part
of the purchase price does not prevent him from acquiring ownership
of the furniture. A would be left with a claim to the price in insolvency
proceedings, as the furniture will form part of the insolvency estate.

In fact, according to article 128° CPEREF (Cddigo dos Processos Especiais de
Recuperacao da Empresa e da Faléncia, Portuguese code of the proceedings
of recuperations of enterprises and bankruptcy®!), a judicial declaration
of insolvency effects a seizure of all the insolvent’s assets, even if some
have already been executed against by creditors. These assets will fall
under the control of the insolvency administrator, whose duty it is to
sell the assets for the benefit of all creditors. As a result of this, the
bankrupt ceases to be entitled to administrate and to dispose of his
present or future assets (article 147° CPEREF).%2

(b) Under Portuguese law, the seller is not entitled to terminate the
contract following delivery, on the ground of the buyer’s failure to pay,
unless both parties agreed to a clause authorising such termination
or unless title has been reserved (article 886° C.C.). The contract can,
therefore, provide for a resolutive clause. According, however, to article
435° C.C, the termination of a contract cannot affect rights already
acquired by a third party, and according to article 147° CPEREF, the
declaration of insolvency transfers control of the bankrupt’s assets to the
insolvency administrator. So, the termination of the contract of sale does
not prevent the furniture from forming part of the insolvency estate.

60 See Hérster, RDE 9 (1983) 121 (124, n. (3)); Ventura, ROA 43 (1983) 581, and Menezes
Leitao, O enriquecimento sem causa no direito civil 473 n. 32.

61 Approved by Decreto-Lei 132/93 of 23 Apr. 1993.

62 See Carvalho Fernandes/Joio Labareda, Cédigo dos Processos Especiais de Recuperagio da
Empresa e de Faléncia Anotado 353 ff.
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(c) If the seller has not delivered the goods when insolvency proceedings
commence, he may elect either to fulfil his obligation by delivering
the goods or to suspend his performance by refusing to deliver. In the
former case, he will receive no preferential treatment and will share
rateably with the other insolvency creditors of the bankrupt. In the
latter case, the insolvency administrator may choose either to maintain
the sales contract, in which case he is obliged to fulfil the obligations
of the buyer, or to set it aside, in which case the seller ceases to be
obliged to deliver the furniture. This rule is contained in article 161°
CPEREF.

The same rule is also applied if the furniture remains in the hands of
a carrier when B goes bankrupt. In this case, article 164° CPEREF allows
A to recover the furniture from the carrier, provided that he pays the
costs of transit.

SPAIN

(a) A has no real rights in respect of the furniture, but merely the right
to claim payment from B as an insolvency creditor. Given the facts, this
transaction would be a purchase contract; hence subject to article 1445
CC, not article 326.1 CCO. According to the Civil Code, ownership of
the desks and chairs has been transferred to B. B acquires ownership on
taking possession of the goods. Spanish law follows the doctrine of titulo
y modo, which requires both a legal title and the transfer of possession of
the movable. Therefore ownership is not transferred until the purchaser
has effective possession of the furniture. The Civil Code, which so often
follows the Napoleonic Code, adopts a different position with regard to
the conclusion of the contract of sale and its efficacy to transfer real
rights. Ownership is not transferred until the purchaser has both legal
title (titulo) and effective possession of the tangible movable (modo). The
purchaser who has legal title but has not taken possession of the asset
will not fulfil the requirements necessary to become owner.

In practice, real transfer of possession is the most usual way of trans-
ferring ownership in movables. In some cases, however, the transfer of
possession may take place fictitiously. In such cases the following will
be effective to transfer ownership: (1) the execution of the sales con-
tract in a public deed; or (2) the use of a transfer agreement which does
not require the transfer of possession to take place simultaneously.®®

63 See Garcia Cantero, in: Paz-Ares/Diez-Picazo/Bercovitz/Salvador 913 f.
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In the first case, the drawing up of a public deed by a notary (article
1462/2 CC) will be considered to have the same effect as the delivery of
the thing which is the object of the contract. In the second case, the
transfer agreement between the parties may take place either by traditio
brevi manu (article 1463 CC) or by constitutum possessorium (article 2771
CDCCQ).

These contracts fall under either the general system regulated by the
Civil Code, or a specific system regulated by Law 28/1998.%* The Civil
Code does not impose formal requirements upon the parties in respect
of the transfer of ownership. The parties, however, will have to produce
evidence of their respective rights, and the action in court (juicio declar-
ativo) will usually be both long and costly. Under Law 28/1998 contracts
of sale of tangible movables on hire purchase have to be in writing. This
Law provides procedural advantages, such as direct access to executory
proceedings® or access to summary oral trial,®® irrespective of whether:
(1) the contract was executed in a public deed (escritura publica or pdliza
mercantil); or (2) the contract was recorded in the official fill-in form; or
(3) the contract was registered on the Chattels Registry. Article 517.4-5
LEC states that if the contract has been legalised as a public deed, then
A can take advantage of a procedure called an executive suit.®” This
procedure is shorter because the grounds of opposition are limited®®
and because there is no evidential phase with regard to the nature of
the debt upon which the suit is based.®® If, however, the contract was
recorded in accordance with the official printed form, which is avail-
able at the Chattels Registry, then A will have a direct claim against the
goods acquired in instalments, provided that the applicable legal pre-
requisites are followed (article 16.2 LVBMP). In such a case, the debtor
is required by the public notary to pay his creditor within three days
or to return the goods. If he fails to pay, but returns the goods, then a
public auction is carried out by the notary. If the highest amount bid
does not cover the amount of the debt, then the creditor may still sue

64 The LVBMP applies to sales on hire-purchase instalments if the purchaser agrees to
pay the price to the seller over a period no shorter than three months. The purchase
price must exceed 1,800 Euros. The law only applies to: (1) tangible movables (goods);
(2) goods which are not consumable in use; (3) goods which are identifiable. To be
identified, the brand and serial number must appear on one or more of the main
components in such a way that they cannot be erased or detached; or, alternatively,
they must have some distinctive feature which prevents them from being confused
with other similar goods (article 1.2 LVBMP).

65 See article 16.1 LVBMP. 66 See article 16.2.a LVBMP and article 250.11 LEC.

67 See articles 538 ff. LEC. 68 See article 557 LEC. 69 See Final Provision 7.2 LEC.
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the debtor for the outstanding amount. If he fails to return the goods,
then the creditor may initiate a summary oral suit.”®

The basic rules of the Spanish legal system on the effects of insolvency
on property-related issues are provided in articles 1911-1929 CC and also
in articles 63.8 and 1156 ff. LEC.”! If the debtor cannot pay the claims
owed to all creditors, an insolvency situation will arise. According to civil
procedure provisions, all individual measures to collect the claims are
displaced by a single collective measure, namely insolvency proceedings,
against the insolvent. Types of insolvency proceedings include: (1) if the
insolvent person is an individual who is not a businessman, the decla-
ration of insolvency (concurso de acreedores);”? (2) if the insolvent is a busi-
nessman or a firm, either (i) a temporary receivership with suspension
of payments (suspension de pagos) or (ii) general insolvency proceedings
(quiebra).” The judicial declaration of insolvency disentitles the insolvent
from managing his own property and any other property the manage-
ment of which is accorded to him by law. The practical consequence
of all these proceedings is the eventual sale of the debtor’s assets and
the distribution of the proceeds amongst his creditors. In case of the
debtor’s insolvency, article 1915 CC and article 833 CCO have the effect
that B’s unpaid debts become due as of the date of insolvency. Any exist-
ing claims are stopped, and the claim will fall within the insolvency
proceedings.” In the same way, any assets which the debtor might own,
as of the date of his insolvency, will fall into the insolvency estate, which
henceforth will be controlled by the insolvency administrator. The insol-
vency administrator can be commissioned by the court for the purpose
of preserving the assets of the debtor’s insolvency estate while they are
liquidated in pursuance of the insolvency proceedings. The insolvent is
represented by the insolvency administrator who will perform the acts
necessary for the preservation of the insolvency estate. Creditors’ inter-
ests are also protected by the insolvency administrator, whose duty it is
to act on the behalf of creditors in trying to preserve the assets of the
insolvent debtor, so as to make them available to pay the outstanding
debts.

70 See article 250.10°-11° LEC, and Final Provision 7.3 LEC.

71 On 8 Jan. 2001, Law 1/2000 on Civil Procedure came into force. The new LEC
completely amends the Civil Procedure Act of 3 Feb. 1881. Henceforth, references to
articles from the LEC are to the new statutory provisions, but article 63.8-9 and
articles 1156 ff. remain applicable (Derogatory Provision 1/I).

See Diez-Picazo, Fundamentos de derecho civil patrimonial I 778.

73 See Vicent Chulid, Compendio Critico de Derecho Mercantil IT 845, 875, 907.

74 See Vicent Chulid, Compendio Critico de Derecho Mercantil I 842.
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Available mechanisms to protect creditors’ rights are the publicity of
attachments or the entry of a preventive note in a public register about
the insolvency proceedings in respect of a specific good of the debtor.
The problem is that not all contracts are capable of being recorded in
public registers for publicity purposes. In some cases, an entry in a reg-
istry will not be feasible. The Civil Code, for example, does not provide
for ordinary sales of movables to be recorded. The only exception to this
rule is in the case of sales subject to Law 28/1998, which may be recorded
in the ad hoc Registry. Recording such a transaction has the effect of pub-
licising the agreement and of binding third-party purchasers who may
subsequently acquire the goods. If the parties agreed on a reservation of
title clause in their contract of sale on hire purchase, then the creditor
would retain ownership of the chattel, so long as both the guaranteed
price has not been paid and the specific agreement has been recorded
in the Registry (article 16.5 LVBMP). In default of a registry record or
of a secured possessory right, priority conflicts in respect of the same
movable are resolved in favour of the person who presents the older
title (articles 1221/II and 1473/1II CC). Restraints of sale are often used
as a mechanism to protect creditors’ interests by trying to keep debtors’
assets available to pay the debts. However that may be, Spanish law pro-
hibits the parties from concluding contractual agreements that restrict
the alienation of goods that have been transferred on an onerous (i.e.
non-gratuitous) basis. The only exception is the sale of tangible mov-
ables subject to Law 28/1998, as long as this specific agreement has been
recorded in the Registry. Additionally, contracts can be avoided so as to
restore goods to the insolvency estate which have been fraudulently con-
veyed to third parties by the debtor. To further protect creditors’ inter-
ests, a suspect period will be determined by the court to commence
at a point prior to the date of the filing of the insolvency petition.”®
This procedure, called retroaccion de la quiebra, is essentially a retroactive
mechanism provided for by insolvency law, which causes the retrospec-
tive avoidance of fraudulent dealings with assets of the debtor’s estate.
Under this provision (article 878 CC), therefore, the validity of trans-
actions which were undertaken in the period leading up to the decla-
ration of insolvency, when the debtor may have begun to experience
the economic difficulties that led to that state of insolvency, may be
affected.

75 The duration of the suspect period will be determined by the judge and will vary
according to the specific circumstances of each case.
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A creditor with an unpaid claim against the insolvent cannot pur-
sue an individual action to recover once insolvency proceedings have
been initiated. Consequently, the creditor’s entitlement to be paid will
depend on the kind of right he possesses.”® The system of preferences
clearly demonstrates the difference between the rights of unsecured and
secured creditors in the circumstances of their debtor’s insolvency. The
rights of secured creditors in insolvency may fall into three different
categories: (1) privileged rights; (2) rights that give rise to separate exe-
cution; (3) rights that enable the secured party to separate the collateral
from the insolvency estate.”” The different legal positions of creditors are
set out in articles 1921 ff. CC, articles 1113 ff. CCO, and articles 1266 ff.
LEC. Once the public administration, creditors who enjoy a general priv-
ilege and those who enjoy a privilege with respect to specific movables
within the insolvency estate.”® have been paid, the insolvency adminis-
trator will distribute the insolvent’s remaining assets pro rata amongst
the insolvency creditors to satisfy their claims.” There is no legal restric-
tion that could adversely affect privileged creditors if the assets of the
insolvency estate are insufficient to satisfy the claims of both secured
and unsecured creditors.?? Ultimately, if the claims are not paid in full,
privileged creditors retain their right, after termination of insolvency
proceedings, to subject any assets which the debtor may subsequently
acquire to the satisfaction of their debts (article 1911 CC).

An example of a right giving rise to separate execution is provided by
the charge (hipoteca mobiliaria). The right to separate execution in insol-
vency proceedings places secured creditors in a better position so far
as the ultimate sale and distribution of the insolvent’s assets are con-
cerned in comparison to other creditors whose rights were not secured
by either pledge or charge. Goods subject to rights of severance, though
in the possession of the insolvent, may not form part of the insolvency
estate. Thus, if the parties included a resolutive clause in the contract
of sale, the creditor could vindicate the movable sold from the insol-
vency estate if the debtor failed to make payment. Finally, if the parties

76 See Garcia Villaverde, in: Tratado de garantias en la contratacién mercantil I 306.

77 See Diez-Picazo Fundamentos de derecho civil patrimonial III 750; Beltrdn Sdnchez, in:
Tratado de garantias en la contratacion mercantil I 258.

78 Such creditors are those who either claim payment of workers’ salaries and other
rights (article 32 ET), or have the benefit of tangible movable securities and real estate
guarantees.

79 See Vicent Chulid, Compendio Critico de Derecho Mercantil IT 842.

80 See Diez-Picazo, Fundamentos de derecho civil patrimonial IIT 751.



196 SECURITY RIGHTS IN MOVABLE PROPERTY

have not agreed to any form of security, the claim will be subject to the
general rule of par conditio creditorum.

The priority order of privileged debts is provided for by articles 1924-
1927 CC. Rights that accord priority to a creditor over other insolvency
creditors are those whereby the creditor ex ante has agreed a contract
with the debtor to set up: (1) a reservation of title clause; or (2) an express
resolutive clause; or (3) a charge over movables (hipoteca mobiliaria) affect-
ing the goods up to the total amount of the debt, recorded in the ad
hoc Registry;®! or (4) a non-possessory pledge (prenda sin desplazamiento),
recorded in the ad hoc Registry. According to Law 28/1998, a creditor
would have priority if the parties agreed to pay the price in instalments
and if such agreement was recorded in the Registry which publicises the
transaction (article 16.5 LVBMP). Nonetheless, even if the agreement is
not so recorded, the seller is still protected by the priority established by
article 1922 CC.32 Should the parties to the contract have agreed upon
some sort of security, the creditor will accordingly have the preferential
right established by the civil and insolvency legislation. For the contract
to be effective as against third parties, it is necessary for it to be exe-
cuted in a public document. As a result, this document will determine
the creditor’s priority through an indisputable date of purchase.®® Legal
priority is a public affair and cannot be modified by the creditor and
the debtor contractually. Therefore, if the debtor agrees with a single
creditor or with a small group of creditors a different regime in the
case of future insolvency, such an agreement will be ineffective vis-a-vis
third parties.

(b) The use of a resolutive condition as a security in the case of the
purchaser’s failure to pay is practically non-existent in Spain. Indeed,
article 7 LVBMP does not incorporate a resolutive condition as a typi-
cal guarantee clause.®* The use of resolutive conditions in respect of

81 Such a security can only be created on businesses; on cars, trams and trains; on

aircraft; on industrial machines; on patents, trademarks and copyrights (article 12
LHMPSD).
82 The following claims have preference with regard to certain personal property of the
debtor: (1) claims that are secured by a possessory pledge, in respect of the thing
pledged and to the extent of its value; and (2) claims that are guaranteed by the
deposit of goods or securities at a public or commercial establishment, in respect of
the security and to the extent of its value (article 1922.2-3 CC).
In insolvency proceedings, the creditor’s priority relative to other creditors will
depend on the security agreed upon with the debtor, not on the mere ‘official date’ of
the contract. See Vicent Chulid, Compendio Critico de Derecho Mercantil II 842.
84 See, Martinez de Aguirre, Las ventas a plazos de bienes muebles 85, 89.
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movables is governed by article 1123 CC, and provides the seller with a
personal right to claim the recovery of the movable sold. Article 1505
CC, which also refers to resolutive conditions in the sale of movables,
does not offer A a real right or security. According to this latter article,
if the parties have agreed to postpone payment and B fails to pay, A will
have only a personal right or claim against B. Nevertheless, in the case
of B’s insolvency, article 1922 1 CC awards A priority of payment out of
the sale proceeds of the goods. The priority subsists only as long as the
goods remain in the debtor’s possession and the creditor’s claim remains
unpaid, and only to the extent necessary to satisfy the claim.

If the parties have agreed that the contract will be terminated in the
event of non-payment, one of the following clauses must be added: the
parties may agree on a reservation of title clause, a statutory restriction
of transfer clause, or on the resolutive condition clause which has just
been discussed. The most commonly used clauses in commercial practice
are reservation of title clauses and clauses restricting the transfer of the
object sold to third parties.

(c) If the goods have not been delivered to the purchaser, the seller
remains the owner. The carrier should return the goods to the seller,
but if he delivers the goods to the purchaser, then they will not form
part of the insolvency estate.

ITALY™

(a) The answer to part (a) is obvious. The seller has no rights in the
furniture nor is he entitled to preferential payment of the purchase
price. He will be treated by the insolvency administrator as an insolvency
creditor of the buyer.

The questions raised by this case are best addressed by considering the
basic rules concerning transfer of ownership under, and insolvency pro-
ceedings in, Italian law. Chapter III of the third book of the Italian Civil
Code (‘On ownership’) deals with the modes of acquisition of owner-
ship. In particular, article 922 lists the modes by which ownership is
acquired.®®> Modes of acquisition of ownership are traditionally divided
into those which are ‘original’ and those which are ‘derivative’. An origi-
nal acquisition takes place whenever ownership is acquired without the

* Albina Candian and Michele Graziadei are the joint authors of the Italian report.
Michele Graziadei answered questions 1-10; Albina Canolian answered questions 11-15.

85 Scholars do not regard this list as exhaustive but as merely illustrative. For general
coverage: Gambaro, La proprieta 671 ff.; Mattei, Il diritto di proprieta 166 ff.
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co-operation of a transferor. This may happen, for example, through com-
mixtio (article 939 c.c.) or specificatio (article 940 c.c.). Derivative acquisi-
tion involves a transfer of ownership from one person to another, either
by way of succession on death, or by an act inter vivos (for example, a
contract), and it is regulated by the corresponding Code provisions cov-
ering succession on death (second book, articles 456 ff. c.c.) and the law
of obligations (fourth book, articles 1173 ff. c.c.).

In respect of the present case, it is crucial to know when ownership
of the furniture was transferred from the seller to the buyer.

Under Italian law, when ownership is transferred under a contract
of sale, that transfer takes effect in accordance with the intent of the
parties, provided that the goods sold are either specific (for example,
a particular painting) or have been unequivocally allocated to the con-
tract.8¢ This solution replicates the general rule of article 1376 c.c.:

In contracts having as their object the transfer of ownership of a specified thing,
the constitution or transfer of a real right or the transfer of another right, such
ownership or right is transferred and acquired by virtue of the lawfully expressed
agreement of the parties.

Hence, in principle, transfer of ownership (i.e. title) under Italian law
does not require delivery of the thing sold or payment of the contract
price. The sale in the present case had the effect of transferring owner-
ship of the furniture to the buyer before the commencement of insol-
vency proceedings. The insolvency administrator was entitled to regard
the furniture as forming part of the insolvency estate. Yet, the sweeping
generalisation of article 1376 c.c. concerning the transfer of ownership
by consent, which the codice civile inherited from the French codification,
must be taken with a pinch of salt. It does not give the whole picture. In
Italy the operative content of this principle is attenuated by a number of
rules, which will be examined in the Italian report to subsequent cases.
Suffice it to say here that the principle must be measured against other
rules which, at best, do not sit easily with it and, at worst, contradict
it.87

86 Article 1378 c.c.: ‘In contracts having as their object the transfer of things specified
only as to kind, ownership is transferred on identification by agreement between the
parties or in the manner established by them. In the case of things which must be
carried from one place to another, identification also takes place by delivery to the
carrier or to the forwarding agent.’ (Beltramo, Longo, Merryman translation; except as
otherwise indicated citations to the Civil Code are to this translation).

87 There are a number of works covering this point: Sacco, Riv. dir. civ. 1979 T 442
(a ground-breaking contribution); Sacco, De Nova, Il contratto I, 718 ff.; Gambaro, in:
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One clear example of such a rule, which may be mentioned here,
despite its minimal practical impact, is the unpaid vendor’s lien provided
for by article 1519 c.c.®® This article allows the seller to recover goods
sold and delivered to the buyer if: (1) the contract price was due on the
day of the sale; (2) the buyer did not pay it within fifteen days of the date
of delivery; and (3) the goods in possession of the buyer are in the same
condition as they were when delivered. This right is enforced through
an action in court. It protects the seller against even a creditor who is
executing against the buyer, if that creditor was aware that the price
remained outstanding. This special remedy does not revest property in
the seller, but enables him to withhold performance against the buyer
and his creditors.

The basic text dealing with insolvency proceedings is Royal Decree
n° 267, of 16 March 1942, as amended (‘legge fallimentare’).3° Insolvency
proceedings are available only to certain categories of subjects defined
by the law. According to the Insolvency Act, following the declaration of
insolvency by the court, the insolvent’s patrimony will be administered
by the court-appointed insolvency administrator, who will also carry
out the insolvency proceedings under court supervision. The insolvency
administrator acts as an independent third party, whose duty it is to
satisfy the claims of the creditors and then to turn over any residue to
the bankrupt. He will prepare an inventory of the assets and liabilities of
the insolvent. To promote equality of treatment between creditors, some
transactions entered into by the bankrupt during the suspect period
(established by the insolvency legislation) are automatically set aside.
Other transactions may be vulnerable to attack by the administrator by
means of an actio Pauliana. In due course, the assets recovered by the
administrator will be made available to pay the creditors.

Pending the insolvency proceedings, creditors cannot initiate or con-
tinue individual execution on the insolvent’s assets (article 51 1. fall.).
Instead, executing creditors are entitled to claim pari passu payments
in respect of debts owed to them by the insolvent (concorso dei creditori).
Certain creditors are accorded statutory rights. Included amongst these

Rapports nationaux italiens au Xe Congres International de Droit Comparé, 206 ff.; Monateri,
La sineddoche 347 ff.; Chianale, Obbligazione di dare e trasferimento della proprieta;
Gambaro, La proprieta 671 ff.; Vacca, Vendita e trasferimento della proprieta nella prospettiva
storico-comparatistica (with reports on many legal systems); Bianca, Diritto privato 1995, 5.

88 Bianca, in: Trattato di diritto civile italiano 1088 ff.; Argiroffi, in: Vacca, Vendita e
trasferimento della proprieta II 501 ff.

89 For in-depth commentary: Bricola/Galgano/Santini, Legge Fallimentare - Commentario
Scialoja-Branca; Ragusa Maggiore/Costa, Le procedure concorsuali - Il fallimento.
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are pledgees and those who hold certain other rights specified by the
law (articles 53-54 1. fall.). They may sell the collateral, even before the
closure of insolvency proceedings, provided that they obtain the auth-
orisation of the court, in order to obtain preferential payment of their
claims. The property available to creditors does not include claims or
things which the insolvent does not own, such as things sold to him
under a retention of title clause, or things that are kept by him for safe
custody, etc. Such assets are restored to the true owners, according to
article 103 1. fall.”®

The Insolvency Act does not contain an organic body of rules concern-
ing contractual obligations generally. It contains some provisions appli-
cable to certain types of contracts (articles 72-83 1. fall.).! The interpreta-
tion of these articles forms the basis of the following general principles:

(1) Contracts where one party has fully performed its obligations are
valid. If the party that has fully performed is the creditor and not the
bankrupt, its sole remedy is participation in the insolvency
proceedings, where it will share pari passu with the other insolvency
creditors.

(2) Contracts not yet performed can be deemed to be valid or can be
terminated, depending on the nature of the obligation, at the election
of the insolvency administrator.

(b) In general terms, the termination of the contract may be obtained
by a court action or by extrajudicial means. Thus, one party can serve
on the party in default a written declaration that the contract is termi-
nated unless performance follows within a given number of days (usually
fifteen) (article 1454 c.c.). The contract itself can provide expressly for
termination if one party breaches an obligation he agreed to perform
(article 1456 c.c.). For such a clause to operate, the decision to enforce
it must be communicated to the party in default. If timely performance
was essential, the contract may also be terminated in the case of delay
(article 1457 c.c.). Termination of the contract has retroactive effect as
between the parties, entitling the seller to vindicate the goods from the
buyer.”?> The action in question will not, however, necessarily be a real

% For in-depth treatment: Castagnola, Le rivendiche mobiliari nel fallimento; Bonfatti, in:
Ragusa Maggiore/Costa, III 407-438.

91 Guglielmucci, in: Ragusa Maggiore/Costa, II 238 ff.

92 Castronovo, in: Vacca, Il contratto inadempiuto 206 ff.; Alpa/Dassio, in: Fontaine/Viney
871 ff., ibid. On the relationship between the action to terminate the contract and the
action to obtain restitution of the goods delivered to the buyer, see Gallo,
L'arricchimento senza causa 279 ff.
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action, because title to the goods will not automatically revert in the
seller if the goods sold are not found in specie. Hence, termination of
the contract before the declaration of insolvency does not necessarily
mean that the seller will be better off. He will still rank as an insol-
vency creditor if he is unable to demonstrate which goods, out of the
general assets of the buyer, were the subject of the sale.®®> Having said
this, a clause providing for termination of a contract in the event of the
non-payment of an instalment may well be effective, provided that the
seller communicated to the buyer his intention to regard the contract
as terminated in accordance with such a clause before the beginning
of the insolvency proceedings. The same restriction applies to a court
action instituted by the seller to obtain termination of the sale.

(c) A special statutory provision governs this situation. Article 75 of the
Insolvency Act states that if movables have been dispatched to the pur-
chaser prior to the declaration of insolvency, but remain in the hands
of the carrier at that time, the seller is entitled to get the goods back by
paying the carrier’s fee. Of course, the seller may also allow delivery to
be made to the buyer, in which case he will be able to claim the price
of the goods, as an insolvency creditor, in the insolvency proceedings.
Should the insolvency administrator decide to enforce the contract of
sale, he will be entitled to obtain delivery, but will then be obliged to
pay the full price owed under the contract.

THE NETHERLANDS

(a) The Dutch Civil Code (BW) adopts a uniform system for the transfer of
ownership, quite irrespective of the nature of the property in question.
Thus the requirements for transfer are in principle the same for all
goods, movable or immovable, as well as for the assignment of debts and
other rights.** The general requirements of a valid transfer of ownership
are provided by article 3:84 BW. A transfer requires a delivery (traditio) by
someone with the power to dispose (following the principle of nemo plus)
and a valid causa traditionis (called titel in Dutch). The form of the traditio

93 Cass. 20 Feb. 1984, n. 1200, Fallimento, 1984, 809; Trib. Milano, 29 Sept. 1983,
Fallimento, 1983, 1452; Trib. Genova, 17 June 1988, Fallimento, 1988, 1265; Trib.
Vicenza, 29 Sept. 1988, Fallimento, 1989, 341; Trib. Genova, 20 July 1991, Fallimento,
1991, 1304. Castagnola, Le rivendiche mobiliari nel fallimento 317-342.

94 The requirements of article 3:84 BW apply also to the establishment of limited rights
(beperkte rechten): see article 3:98 BW.
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depends on the nature of the rights to be transferred. In respect of
movables, the delivery required may take place either by actual delivery
(i.e. the handing over of the goods) or by bilateral declaration, without
further material acts (delivery by way of constitutum possessorium, brevi
manu or longa manu).®> Although not mentioned by the Civil Code, the
majority of commentators subscribe to the view that delivery requires,
in addition to these formalities, a ‘real agreement’.*®

A had, as producer, the power to dispose; the contract of sale consti-
tuted a valid causa traditionis. As delivery of the furniture has taken place
also, ownership of the furniture has passed to B, leaving A without any
real rights in respect of the goods.

The commencement of insolvency proceedings does not in principle
affect the property relationships existing at the time of the insolvency
adjudication. Pre-insolvency entitlements in respect of goods are usually
respected, subject to possible challenge on grounds of fraudulent or
preferential transfer,”” or to a temporary moratorium, which may affect
the rights of third parties.*®

A may of course submit a proof for the sale price in the insolvency
proceedings, but will have no real rights in the furniture.

Dutch law makes an exception, however, in respect of the unpaid seller
of movables. The Dutch Civil Code grants to an unpaid seller a statutory
right to terminate the contract and claim back the goods sold (recht van
reclame).®® This statutory right is subject to a number of conditions and
limits. First, it applies only to movables; secondly, the seller must be
entitled to terminate the contract of sale under the law of contract;
thirdly, the goods must still be in the same state as they were in when
delivered; and, finally, the right must be exercised by means of a written
declaration within a period of time specified by article 7:44 BW.1% This
period consists of two elements: the seller’s right is lost only when both
elements have elapsed. The right lapses when both six weeks have passed
since the debt became due and sixty days have passed since the goods
came into the hands of the buyer or the buyer’s agent.

The right to reclaim goods which have not been paid for has real effect
and thus remains effective in the event of the buyer’s insolvency. The

95 Article 3:90 in conjunction with article 3:115 BW. In some cases, when the transferor
is not in possession of the object, delivery is possible by deed: see article 3:95 BW.

% The requirement of a ‘real agreement’ remains controversial in doctrine: see further
Van Vliet, Transfer of Movables 133 ff.

97 Article 42 Fw. 98 Article 63a Fw. % Articles 7:39 ff. BW.

100 Third party acquirers in good faith are protected by virtue of article 7:42 BW.
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seller must, however, give reasonable notice, by written declaration, to
the insolvency administrator, who may then pay the price (or provide
security for payment) in order to retain the goods within the estate.!°!

Is A entitled to claim back the goods in the present case? First A must
be entitled to terminate the contract in accordance with the law of con-
tract. The last instalment is not yet due, hence A would not normally be
entitled to do so. The commencement of insolvency proceedings means,
however, that the final instalment is regarded as being due, thus A is
entitled to terminate the contract.!%2

B went bankrupt two months after the delivery of the furniture. The
problem is that ‘two calendar months’ may, or may not, depending on
the months in question, exceed the statutory period of sixty days con-
tained in the Civil Code. Assuming that two months means at least sixty
days, A’s right to claim back the goods depends on whether more than
six weeks have passed since the debts became due. As the purchase price
was to be paid in three monthly instalments, the first instalment has
been due for more than the six weeks allowed, whilst the other two
instalments are still within the limits of article 7:44 BW. Consequently,
the seller may claim back only the proportion of the delivered goods for
which payment has not been due for more than six weeks. In the present
case, because the first instalment has been outstanding for more than
six weeks, A may only claim back the proportion of goods attributable
to the second and third instalments, namely two-thirds.1%3

(b) A right to terminate the contract of sale, other than when pursuant
to the statutory right of the unpaid seller, does not of itself have real
effect and does not automatically revest ownership in the seller. Instead,
the buyer comes under a duty to retransfer the goods.!** This is a right in
personam and does not, therefore, guarantee the retransfer of the goods
to the seller in the event of the buyer’s insolvency.

In principle it is possible for parties to agree that the initial trans-
fer is to be made subject to a resolutive condition. Such a condi-
tion, when triggered, would automatically retransfer ownership to the
seller. Although parties are free to agree on a transfer subject to the

101 Article 7:40 BW. 102 Article 6:40 BW.

103 The statutory right operates in respect of each individual item sold and delivered. Or,
when partial payment has been made for the goods, the seller can claim back only a
proportionate part of the goods. By analogy, the same principle would apply to the
time-limits of article 7:44 BW.

104 Articles 6:269 and 271 BW.
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resolutive condition of payment of the purchase price, the availability
of such a condition is nevertheless restricted by the closed system of real
rights, and the prohibition of security transfers, obtaining under Dutch
law.105

(c) At the time of insolvency, A remained the owner of the goods because
no delivery had taken place.!®® However, in principle he or she remains
under the obligation to deliver the goods under the contract of sale.1%”
On A giving reasonable notice, the administrator must decide whether
or not to perform the contract (and pay the price or provide security).1®
If the administrator elects not to perform, A will be entitled to terminate
the contract of sale and retain the goods.

ENGLAND

(a) The real rights of A, the unpaid seller, are governed by the Sale of
Goods Act 1979, which largely restates the provisions of the former Sale
of Goods Act 1893. The first issue to be considered is what happens to
the so-called ‘property’ of the seller after the conclusion of the contract
of sale. Property means the general property and can be regarded as
tantamount to ownership. The common law has no conception of abso-
lute ownership of personalty'® and lacks remedies of a revindication
character. Real rights in tangible personalty'® are protected by actions
in tort which directly safeguard the right of possession and the right
to immediate possession, so that ownership is only indirectly in issue
in such proceedings. The nature of such proceedings is that a claimant
succeeds who is able to show that his right is superior to that of the
defendant. In consequence, the common law rules governing disputes
over goods favour the idea of relativity of right.

In the Sale of Goods Act, the passing of title between seller and buyer is
treated as an aspect of contract. The dominant rule is that title in goods

105 See Pitlo/Reehuis/Heisterkamp, Het Nederlands burgerlijk recht IIl n. 123. On the
prohibition on fiduciary transfers, article 3:84(3) BW, see infra, Dutch report, cases 10
and 14.

106 “Delivery’, in the context of this question, is understood to mean traditio. Of course,
the handing over of the goods to a carrier may in fact constitute a traditio, in the
sense of article 3:84 BW.

107 Article 7:9 BW. 108 Article 37 Fw.

109 This corresponds closely but is not identical to movable property.

110 Referred to below as goods.
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passes when the parties intend it to pass.!'! These rules do not formally
apply to other types of contract for the transfer of proprietary interests
in goods but it is likely that an English court would apply them by
analogy to such contracts. The parties may therefore stipulate that title
shall pass at any time after the contract date. There is no requirement
that the goods first be delivered, whether actually or constructively, and
no need for the parties to fulfil any writing or other formal requirement
to effectuate their intention. It is common for parties not to state when
title passes. In dealing with this omission, the Sale of Goods Act lays
down a series of rules of presumptive intention. These depend upon
whether the goods are ‘specific’, so that the very goods that are the
subject matter of the contract are identified at the contract date, or
‘unascertained’. Unascertained goods include goods not yet produced or
manufactured, generic goods and goods that have not been separated in
an identifiable way from other goods of the same type.

In the case of specific goods, the presumptive rule is that, apart from
exceptional cases, title passes at the contract date. It is unlikely that the
present case concerns specific goods unless B has gone to A’s business
premises and handpicked the furniture that is needed. In the case of
unascertained goods, the starting point is that the goods must first be
ascertained before it is legally possible for title to pass. Ascertainment
connotes a process of earmarking or selection of goods that the seller
is minded to use in performance of the obligation to deliver. It could
include the packaging of goods as well as the separation from a larger
mass of goods of those intended for the buyer.!'? The rule for unascer-
tained goods is that the goods must be unconditionally appropriated to
the contract by one party (usually, the seller) with the assent, express
or implied, of the other. It is as though the parties by a further con-
tract designated the goods that were to be used in fulfilment of the
seller’s duties under the contract of sale. Where delivery takes place at
the seller’s premises, this probably means that title passes when the
seller notifies the buyer that the goods are ready for collection. Where
the seller employs an independent carrier to transport the goods to the

111 There is one case, however, where the parties cannot stipulate that title will pass: see
below.

12 Pparticular difficulties have been caused in the case of commodities sold in bulk. To
avoid problems posed by the insolvency of the seller, English law since 1995 has
permitted a buyer to acquire a common ownership right, along with other interested
parties, in a larger bulk from which that buyer’s share has not yet been separated.
See Bridge, The Sale of Goods 83 ff.
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buyer, title will pass on delivery to that carrier. Where the seller person-
ally transports the goods to the buyer’s premises, title will pass when
possession of the goods is surrendered to the buyer.

The present case almost certainly concerns unascertained goods. Title
will thus pass to B when delivery, however defined, occurs.

Under the common law rules applicable outside the sphere of appli-
cation of the Sale of Goods Act (e.g. in the case of a gift), delivery is prin-
cipally still a prerequisite for the transfer of ownership. Yet in English
law, a deed (the requirements for which are laid down in the Law of
Property (Miscellaneous Provisions) Act 1989) would be as effective as
delivery. For transactions that are not sale and are not gratuitous, there
is a real dearth of authority. If a real problem were ever to arise in the
modern law, one should expect an English court to apply the rules in
the Sale of Goods Act 1979 by analogy.

If B is an individual, his assets upon insolvency (bankruptcy) will vest in
the insolvency administrator (trustee-in-bankruptcy). The trustee distributes
the proceeds of B’s assets among those creditors putting in a proof on
a pari passu, or rateable, basis. The unpaid seller with no retained real
rights in the goods is not entitled to special treatment. In particular,
that seller does not in English law have any special right of recovery
of the goods in the case of bankruptcy occurring within a stated period
after delivery. Similar principles apply in the case of corporate insolvency
proceedings (liquidation), except that the assets of the company do not
usually vest in the insolvency administrator (liquidator), whose powers in
any case are broad enough to encompass the distribution of the insolvent
company’s estate without a vesting.

(b) If the parties were to agree that the contract would be resolved or
set aside in the event of the buyer’s failure to pay, this would not be
sufficiently clear to evince an intention that title would not pass until
payment was made. In so far as it evinced an intention that title would
be passed back to the buyer, which again is unlikely, it would be treated
as an attempt by the seller to take a charge over the goods.!'®> The con-
ventional view!!* is that, when a contract of sale is terminated by the
seller because the buyer has committed a discharging breach of the con-
tract, any real rights in the goods that have passed to the buyer will
revert to the seller provided that the seller remains in possession of the

113 The issue of registration that this raises is dealt with under cases 6-8.
114 RV Ward Ltd v Bignall [1967] 1 QB 534; but the authority for this is slight.
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goods, which is not the position in case 1. This is because the seller
by terminating the contract has put it out of his power to perform his
primary duty of delivery under the contract. For reasons that remain
unarticulated, such a revesting of title is not permitted if the buyer is
in possession of the goods. The probable reason is that this would repre-
sent an extension of the seller’s right of stoppage not permitted by the
terms in which that right may be exercised under the Sale of Goods Act.

(c) Even if the carrier is an independent carrier engaged on the buyer’s
behalf by the seller, the presumptive rule at common law is that the
carrier is the agent of the buyer so that the goods are constructively
delivered to the buyer when they are handed over by the seller to the
carrier. The seller’s statutory right of stoppage in transit is therefore
exceptional in that it permits the seller to recapture goods owned by the
buyer and already in the buyer’s possession. In the event of the buyer’s
insolvency, the seller may issue a stop notice to the carrier who then
must make the goods available to the seller, provided the goods have
not been delivered, either actually or constructively,!'® to the buyer. By
this means, the unpaid seller’s lien, or possessory right to retain the
buyer’s goods until payment, is revived. The buyer’s insolvency does not,
unless the contract otherwise provides, permit the seller to terminate
the contract and resell the goods. The buyer’s insolvency administrator
may elect to affirm the contract if it is profitable, which would then
compel him to find the resources to pay the seller, or he may disclaim it
or (more likely) suffer the contract to remain unperformed so that the
seller may terminate it for this reason so as to revest title in himself.

IRELAND

(a) The simple answer is ‘no’. A does not have any rights in respect of
the furniture. Ownership has been transferred to B.

In so far as the transfer of title to movables is concerned, the basic
statute is still the Sale of Goods Act 1893. ‘Goods’ are defined in the
Act to include all personal movables other than things in action and
money. For the purpose of the passing of title, a basic distinction is

115 This would happen if the transit had been completed and the carrier indicated to the
buyer that the goods were being held on behalf of the buyer: Sale of Goods Act,
S. 45(3). Merely informing the buyer that the goods had arrived would not of itself
suffice to bring to an end the right of stoppage: Bolton v Lancashire and Yorkshire
Railway Co. (1866) LR 1 CP 431.
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drawn between specific goods and unascertained goods. Specific goods
are defined as goods which are identified and agreed upon at the time a
contract of sale is made. If there is a contract for the sale of specific goods
the title to them is transferred to the buyer at such time as the parties to
the contract intend it to be transferred - as evidenced by the terms of the
contract, the conduct of the parties and the circumstances of the case.
It is specifically provided in the Act that a seller may retain or reserve
title even though physical possession of the goods has been handed
over to the buyer. Such reservation of title clauses are very common
in sale of goods contracts and are principally designed to provide an
unpaid seller with some security for payment of the purchase price.
The general presumption however is that the parties intend title to pass
whenever the contract of sale is made and it is immaterial whether the
transfer of possession and/or payment of the purchase price have been
postponed. Section 18 goes on to set out a series of presumptions to assist
in ascertaining the intention of the parties, but such presumptions can
always be ousted by any express indication of intention.

There is no definition in the Act of unascertained goods but it would
appear that two basic categories are included within this term. The first
category is purely generic goods. Here the seller has complete freedom to
decide where he will obtain goods that answer the contractual descrip-
tion. An example would be a contract for the sale of ‘200 boxes of canned
fruit’. The second category refers to goods sold ‘ex-bulk’. In other words,
the goods to be supplied are an unidentified part of a larger quantity.
A standard example relates to a contract for the sale of ‘50 tonnes of
wheat out of the consignment of 200 tonnes now on board a certain
ship’. With unascertained goods the rule is that title passes once the
goods have been ascertained and when the parties intend it to pass.
Section 16 makes it clear that title cannot pass until the goods are
ascertained. This is a commonsensical view based on the principle that
a buyer cannot acquire title until it is known to which goods the title
relates. Whether the title then passes will depend upon the intention of
the parties and in particular on whether there has been a consensual
appropriation of particular goods to the contract.

This rule about ascertainment has generated some practical problems
in the case of goods sold ‘ex-bulk’. If the buyer has paid the purchase
price for goods which are to come out of a larger consignment and
the seller becomes insolvent before the goods have become ascertained,
then the buyer gets no title to the goods and ranks as a mere unsecured
creditor in the seller’s insolvency. All he has is a simple unsecured claim
for the return of the purchase price. In England it may be noted that
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the relevant law was amended by the Sale of Goods (Amendment) Act
1995. This new legislation applies to contracts for the sale of a specified
quantity of unascertained goods where the goods form part of an iden-
tified bulk. Basically the buyer becomes a co-owner of the bulk in the
proportion that the goods paid for by him bear to the total amount of
goods in the bulk.

With respect to the effect of insolvency on property law aspects, the
general rule is that real rights survive insolvency. If a person or company
has become insolvent and their affairs are being administered by a court-
appointed official and the insolvent is in possession of some property in
which another person has an ownership claim, the principle is that this
ownership claim will trump or outrank the creditors, both unsecured
and secured, of the insolvent.

In the context of insolvency, the difference between merely personal
rights and real rights is of huge significance. If one has a breach of con-
tract or tort claim against a company that has become insolvent then one
has little hope of recovering anything. When a company becomes insol-
vent the order of distribution of the assets of the company is roughly as
follows:

(1) expenses of realisation;

(2) fixed charge holders;

(3) preferential debts;

(4) enterprise charge (floating charge) holders;
(5) unsecured debts.

The bulk of business is of course transacted through the corporate form
so that the above-mentioned state of affairs is the order of the day. Even if
the insolvent is an individual or a partnership, the general regime appli-
cable in the event of insolvency is largely the same. The main difference
lies in the fact that it is not possible for individuals or partnerships to
create floating charges over their assets.

Suppliers of goods under a valid retention of title clause have what
might be described as ‘super-priority’ status in the buyer’s insolvency.
They are not to be treated as unsecured creditors but rather have a real
claim for the return of the goods in question or alternatively money
representing the same. In Irish law there is no system of registration of
ownership of chattels. The general rule concerning transfer of movables
is the nemo plus principle. If A makes a contract of sale with B and title
to goods passes on foot of that contract, and A then makes a contract
with C relating to the same goods purporting to pass title to C, B has
a better title to the goods than C. A has divested himself of any real



210 SECURITY RIGHTS IN MOVABLE PROPERTY

interest by virtue of the first contract and there is nothing left which
he can transfer to C.

For the sake of completeness though, one should note that certain
types of security interest executed by companies require registration
under the Companies Act 1963, section 99, as amended. The section
contains an exhaustive list of registrable security interests and if a par-
ticular type of security interest is not on the list then it does not require
registration. The penalty for non-registration is quite severe in that if a
registrable security interest is not registered it is invalid in the event
of the company granting it becoming insolvent. Security interests over
goods executed by individuals or partnerships require registration under
the Bills of Sale (Ireland) Acts 1879-1883. Bills of Sale must be in a certain
statutory form and the prescribed form is so technical and cumbersome
that chattel financing in favour of individuals seldom takes the appear-
ance of a security interest strictly so-called. Instead a hire-purchase trans-
action is normally employed. A person hires rather than agrees to buy
goods, but his period of hire may extend for the useful life of the asset
in question. At the end of the period the hirer has an option, but no
obligation, to purchase the goods.

(b) The answer to this question depends on whether the seller has
rescinded the contract prior to the buyer’s insolvency. If the seller has
done so, the effect of this is to revest title to the goods in the seller.
The seller then has a title to the goods which outranks any countervail-
ing claim by the buyer’s insolvency administrator. Where a seller validly
exercises a right of resale the effect of this is to revest the seller with
title to the goods prior to passing to the new buyer. Section 48(4) Sale
of Goods Act states:

Where the seller expressly reserves the right of re-sale in case the buyer should
make default, and on the buyer making default re-sells the goods, the original
contract of sale is rescinded, but without prejudice to any claim the seller may
have for damages.

Section 48(3) Sale of Goods Act provides:

Where the goods are of a perishable nature, or where the unpaid seller gives
notice to the buyer of his intention to re-sell, and the buyer does not within a
reasonable time pay or tender the price, the unpaid seller may re-sell the goods
and recover from the original buyer damages for any loss occasioned by his
breach of contract.
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While s. 48(3) Sale of Goods Act does not explicitly state that a resale
under that provision has the effect of terminating the original contract
of sale and revesting title in the seller, the subsection has been judicially
held to have that effect.'’® Apart from the specific circumstances delin-
eated in the subsections, there has not been a precise delineation of the
events necessary to constitute an effective termination. It seems clear
however that the seller must manifest his decision to rescind by some
overt means, whether by communication to the buyer or by whatever
else is reasonable in the circumstances.

(c) A is in the position of an unpaid seller and consequently has a right
to stop the goods in transit under section 44 of the Sale of Goods Act.
The section provides that when the buyer of goods becomes insolvent
an unpaid seller who has parted with the possession of the goods has
the right of stopping them in transit. In other words, he may resume
possession of the goods as long as they are in course of transit and may
retain them until payment or tender of the price. Goods are deemed
to be in course of transit from the time when they are delivered to a
carrier until the buyer or his agent in that behalf takes delivery of them.
The unpaid seller may exercise his right of stoppage in transit either by
taking actual possession of the goods or by giving notice of his claim to
the carrier.

SCOTLAND

(a) A has no rights with respect to the furniture.

The Sale of Goods Act 1979 applies in Scotland. It should, however, be
mentioned that it does not always produce the same effects in Scotland
as in England, because of differences in property law. The Act provides
that when movables are sold, ownership passes when the parties intend
it to pass.!'” If the parties do not make their intentions apparent, certain
presumptions apply.!® The effect of those presumptions, in this case,
will be that B is the owner. It should be noted that under the 1979
Act ownership can pass to the buyer without delivery, even notional
delivery.'”® The law does not imply a clause of retention of title.

116 RV Ward Ltd v Bignall [1967] 1 QB 534.
17 5. 17 Sale of Goods Act 1979. 118 5. 18 Sale of Goods Act 1979.
119 Thus the 1979 Act does not make use of the concept of constitutum possessorium.
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Scots property law adheres, on the whole, to the ‘principle of abstrac-
tion’!?® In other words, not only does Scots law distinguish between
contract and conveyance but it also recognises that the validity of the
transfer does not depend on the validity of the causa.'?’ The Sale of
Goods Act 1979 derogates to some extent from this principle, but the
principle has full effect except in so far as the Act applies. Thus, once
ownership has passed from seller to buyer, it cannot pass back to the
seller without a juridical act by the buyer, plus some form of delivery.!??
Therefore, even if A could and did rescind the sale contract, that would
have personal effect, but not real effect. In that case, he might be said
to have a ‘right with respect to the furniture’ but it would be merely a
personal right.

However, where a buyer knows that he will be unable to pay for goods
he is under a duty to refuse to accept delivery of them. If he breaches
that duty then the seller can take the goods back, despite the claims of
the buyer’s creditors. Although this doctrine is part of the law, it is in
practice seldom applied, and its details and juridical basis are unclear.
But it is accepted that an asset acquired by fraud is not available to the
creditors of the fraudster, even though he is the owner.!?3

For clarity, it should be repeated that delivery by X to Y is not required
for ownership of corporeal movables'?* to pass, provided that the trans-
fer is by way of sale by X to Y. But if the transfer is not by way of sale,
delivery is necessary for ownership to pass. The reason for this is that
the common law makes delivery (traditio) a requirement, and it is only
in the case of sale that statute has altered the common law.!?> Hence if
the causa of the transfer is not sale, delivery is required. It should also
be explained that Scots law has never fully decided whether or not to
accept the competency of delivery by constitutum possessorium. Although
legal writers tend to accept it,'?° it is generally ignored by practitioners

120 Reid, Law of Property in Scotland paras. 608-612; Miller, Corporeal Moveables in Scots Law
chapter 8.

121 Generally speaking, the principle of abstraction in Scots law is similar to the German
one, but there are some differences. For example, the rule contained in § 142 s. 1 BGB
probably does not apply in Scots law.

122 Delivery is necessary to pass ownership of movables except in sale. Since the
passing-back of ownership from B to A would not be a sale, delivery would be
required.

123 See further McBryde, The Law of Contract in Scotland paras. 10-45 ff. and paras. 24-31.

124 That is, ‘movables’ in the sense of the present work.

125 The bulk of Scots private law remains unenacted, i.e. common law.

126 See e.g. Miller, Corporeal Moveables in Scots Law.
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and judges have been reluctant to accept it. Probably the best summary
of the law about constitutum possessorium is that it is recognised, but only
if the causa detentionis is of a legitimate kind. In practice the law will
seldom regard the causa detentionis as legitimate.

(b) No: see above. The termination of a contract has only personal and
not real effect. An exception to this would be if the goods were still in
A’s possession. The law in that case is probably that rescission of the
contract, assuming that it is a justified rescission, would reverse the
transfer of ownership.

(c) The law confers on the seller a right of ‘stoppage in transit’.'?” This
is virtually unknown in practice.

The law of stoppage in transit is obscure. If the seller still holds indi-
rect possession (i.e. the carrier has direct possession on behalf of the
seller) the right of stoppage is, it seems, unnecessary, while if the buyer
has indirect possession (i.e. the carrier has direct possession on behalf
of the buyer) stoppage is, it seems, incompetent. Yet it is not easy to
see how indirect possession can be vested in neither the seller nor the
buyer. The carrier must hold on behalf of someone.

SOUTH AFRICA

(@) The answer to this question depends on who owns the desks and
chairs. One of the prerequisites for the passing of ownership in terms
of a contract of sale under South African law, based on Roman and
Roman-Dutch principles, is that (1) the price must have been paid in
cash; (2) security for payment must have been given by the buyer; or
(3) credit must have been given by the seller.!?® Whether a particular sale
is a cash sale or a credit sale depends on the agreement as to payment
reached by the parties. Since it has been agreed that the price is to be
paid in instalments, this is a credit sale and not a cash sale. A further
requirement for the passing of ownership is that there must be some
sort of delivery. Ownership does not pass under South African law on
conclusion of the contract but only on delivery.'?® South African courts
have furthermore adopted the abstract as opposed to the causal system

127 Sale of Goods Act 1979 ss. 44 ff. For discussion see Gow, The Mercantile and Industrial
Law of Scotland 193 ff.
128 See Van der Merwe, Sakereg 304-305. 129 bid., 300-301.
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of transfer of ownership. The validity of the transfer of property is wholly
‘abstracted’ from the validity of any underlying (contractual) basis. The
causal system is only adhered to in cases where fraudulent contractual
agreements vitiate both the preceding agreement as well as the passing
of ownership in terms of such agreement.’®® On the facts, delivery has
taken place and thus ownership of the furniture passed to B on the
contract followed by delivery.

If B goes bankrupt, his position is governed by the Insolvency
Act 24 of 1936. The main object of the Act is to provide for the liquidation
(i.e., insolvency proceedings) of the insolvency estate and to secure an
even distribution of the assets of the bankrupt amongst his creditors
in accordance with the ranking provided for by the Act. The insolvency
administrator (trustee-in-insolvency) must fulfil this object by gathering the
bankrupt’s assets, realising them and distributing the proceeds amongst
the creditors. In order to render this possible, and to ensure that the
assets are preserved, insolvency proceedings against the estate of the
bankrupt divests the bankrupt of his ownership of his assets and vests
title to the estate in the master of the court and thereafter in the insol-
vency administrator on the latter’s appointment. The bankrupt, however,
retains a vital reversionary interest in the insolvency estate.!3!

Under the South African Insolvency Act, claims rank in a specific order.
The proceeds of the insolvency estate must first be applied for the pay-
ment of certain costs (e.g. the cost of maintaining and realising the asset
in question and the remuneration of the insolvency administrator). After
the payment of initial costs, the balance must be applied for the pay-
ment of all claims (plus interest) secured by the movable in question
in proper order of preference, namely enrichment liens, pledges, special
notarial bonds of movables, debtor and creditor liens, an instalment sale
hypothec (a form of charge) and a landlord’s lien for unpaid rent.!*? The
so-called free residue (proceeds from unsecured assets) must thereafter
be applied to defray certain statutory preferences (so-called preferential
claims), e.g. funeral expenses, the cost of insolvency proceedings and
income tax. Any balance of the free residue remaining, after all the
above have been paid, is distributed proportionally amongst the insol-
vency creditors (concurrent creditors). In ordinary circumstances A would
not qualify as a secured creditor in respect of his claim for the price of

130 See Commissioner of Customs and Excise v Randles Bros. and Hudson Ltd 1941 AD 369; Trust
Bank van Afrika Bpk v Western Bank Bpk 1978 40 SA 281(A); Air-Kel (Edms) Bpk hja Merkel
Motors v Bodenstein 1980 3 SA 917 (A). See also Van der Merwe, Sakereg 304-314.

131 See Smith/Sharrock, in: The Law of South Africa XI para. 112.

132 See 5. 95(1) of the Insolvency Act 24 of 1936.
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the furniture and thus would be last in line together with other insol-
vency creditors of B.133

(b) The answer would not change if the parties had agreed that the seller
would be entitled to terminate the contract in the event of the buyer’s
(B’s) failure to pay. A would not have acquired a real right in respect of
the furniture but only a personal right on account of the contract of
sale. On insolvency he would still rank as an insolvency creditor.

(c) Where the furniture is handed to a carrier for delivery to B, title to the
furniture will depend on whether the carrier is the agent of A or B. If,
as in the present case, the carrier is acting as the agent of A, ownership
of the furniture will only pass to B once the carrier has delivered the
furniture to B. If B becomes insolvent or is unable to pay his debts while
the furniture is still in transitu, the unpaid seller (A) has the right to
stop the goods in transitu and therefore to prevent the goods falling into
B’s insolvency estate. This is in accordance with the English doctrine of
stoppage in transitu, which, though not part of Roman-Dutch law, has
been received into South African law. Stoppage in transitu is the act by
which the unpaid seller stops the progress of the goods and resumes
possession of them, whilst they are in the course of transit from him to
the purchaser, but not yet actually delivered to the latter, who has gone
bankrupt. However, the South African doctrine is restricted to the case
where the carrier is the agent of the seller. It does not apply to the case
where the carrier is the agent of the buyer.!** Note that if the carrier
is the agent of the seller, the stoppage prevents the goods from being
delivered to the bankrupt buyer. If, by contrast, the carrier is the agent
of the purchaser, delivery of the goods to the carrier would amount to
delivery to the purchaser and the resultant transfer of ownership cannot
be undone by this doctrine.

DENMARK

(a) According to Danish law, there is not a specific phase in the process
of sale which can be described as the moment at which ownership of
the property passes from the seller to the buyer in all respects. It is
necessary to examine the context in order to determine whether or not
the transfer of ownership has occurred.

133 See, on the ranking of claims, Smith, The Law of Insolvency 230-241; Smith/Sharrock,
in: The Law of South Africa XI paras. 236-241.
134 See Hackwill, Sale of Goods 67-69.
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In the context of the relationship between the buyer of an asset and
the creditors of the seller, it is a general rule that, in order for any person
to claim a right in an asset, the specific asset must be identified in the
contract or identifiable on the basis of the contract. (This is not only so
in respect of a contract of sale, but also in respect of other contracts:
such as contracts of charge or those providing for retention of title.)
Because of this, the buyer is not protected so long as the seller has a
right to choose which specific asset within the limits of the description
of the contract he will use to fulfil the contract. Therefore, the buyer
is not protected against the seller’s creditors (or assignees) in a sale of
generic goods. The buyer will only be protected against creditors if the
seller, in relation to the buyer, has chosen a specific asset to fulfil the
contract, in such a way that he is bound not to change it.

In the case of the sale of specific goods, because the seller has no such
choice, the buyer obtains protection against the seller’s creditors from
the moment of the conclusion of the contract.’

The general rule in respect of the relationship between the seller and
the buyer’s creditors is that, after delivery, the seller cannot terminate
the sale nor claim any rights in the sold goods, unless he has reserved
such a right prior to delivery. This is stated in section 28(2) of the Sale
of Goods Act. After the goods have been handed over to the buyer, the
reservation of a right to them is primarily by reservation of title. If
the goods have been handed over by mistake a real right may arise.
The seller has another opportunity to get a real right to the goods, i.e.
a sort of charge. This last-mentioned right will not arise, however, if the
buyer is a consumer (cf. section 21 of the Credit Agreements Act).!3¢

If the debtor is declared bankrupt, the insolvency estate includes
all the property of the debtor except assets which cannot be executed
against. On the other hand, rights which are protected against the cred-
itors are not included in the estate.!3” As the seller cannot cancel the
sale, nor reserve a right to the goods, when they have been handed over
to the buyer, the seller has no right to the goods which is protected
against the creditors of the buyer, nor can the seller claim preferential
payment from the proceeds of the realisation of the furniture.

135 Cf. Carstensen, Ting og Sager I 69 ff.; Elmer/Skovby, Ejendomsretten I chapter 2 and
Eyben, Formuerettigheder § 10.

136 Cf, Rgrdam/Carstensen, Pant 361 ff. and @rgaard, Sikkerhed i losore 53 ff.

137 Cf. Munch, Konkursloven; Petersen/@rgaard, Danish Insolvency Law - A Survey 269 ff.; and
Orgaard, Konkursret 41 ff.
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These rules are mandatory. If the seller has handed over the furni-
ture, he cannot claim ownership of the furniture or preferential pay-
ment from the proceeds of the sale from the furniture unless either the
contract stipulated for a reservation of title clause or a charge of the
furniture has been registered.

(b) If it was agreed that the seller would be entitled to terminate the
contract in the event of the buyer’s default, this does not give the seller a
right to reclaim the furniture unless the contract stipulates a reservation
of title clause. Such a clause must be part of the agreement between
the seller and the buyer. It is important to note that the seller cannot
unilaterally provide for retention of title. It should also be noted that
this agreement has to be concluded before the goods are handed over
to the buyer. The Credit Agreements Act Part 10 contains the conditions
for reservation of title not only in consumer sales but also in other sales
according to section 50.

If the contract contained a reservation of title clause, the seller would
have a right to terminate the sale if the purchase price was not paid and
to reclaim the furniture. Such a right is protected against the buyer’s
creditors even if the buyer is declared bankrupt.

(c) So long as the furniture has not been delivered to B, and remains in
the hands of a carrier, the seller has a right of stoppage. The precise con-
ditions for the right to stop the goods are stated under sections 39-41 of
the Sale of Goods Act. If, after conclusion of the sale, it appears that the
buyer is insolvent, the seller may retain the goods or prevent them being
handed over, even if they have passed into the hands of the carrier. If
the buyer is declared bankrupt, or negotiations for a compulsory compo-
sition are commenced against him, the estate may get possession of the
goods by providing adequate security for the payment of the purchase
price in due course.

If the goods are handed over to the estate by mistake after the buyer is
declared bankrupt, the seller has a right to get the goods back unless the
estate pays the purchase price or provides adequate security for payment
in due course.

SWEDEN

(a) Pursuant to the Sale of Goods Act (képlagen, 1990), section 54, the seller
may rescind the contract in the event of a serious delay in payment by
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the buyer. If, however, the goods have come into the possession of the
buyer, the seller is not even entitled to reclaim the goods from the
buyer, unless the seller has reserved such a right. Consequently, he has
no better right in relation to the creditors of the buyer.

(b) If the seller has reserved a right to rescind the contract, should the
buyer fail to pay, the seller may reclaim the goods when the delay in
payment is ‘not insignificant” section 54 Sale of Goods Act. Such a reser-
vation is effective as against the buyer’s creditors, i.e. the seller has a
ius separationis in insolvency and execution. At one time it was disputed
whether the seller must have reserved the title (i.e. ownership), but pur-
suant to a Supreme Court decision in 1975, it is clear that the seller need
not reserve the title. It is sufficient, in respect of the buyer and third
parties alike, that the seller has reserved a right to rescind the contract,
since that is the desired remedy. The use of the term ownership is thus
mere surplusage.!38

(c) If the buyer becomes insolvent following the conclusion of the con-
tract, the seller may prevent the goods from being delivered to the buyer,
even when he agreed to a credit sale (sections 10 and 62 of the Sale of
Goods Act). This right does not cease until the buyer comes into direct
possession of the goods.'>® Whether the seller can take advantage of this
rule when the goods are in the hands of a carrier, depends also on the
legislation concerning carriage. It is disputed whether, for instance, the
seller must have retained a copy of the bill of lading, so as to be able to
prevent the carrier from discharging his obligations by delivery to the
buyer, even though the seller has informed the carrier that he wants to
exercise his right of stoppage in transit.?

General remarks on transfer of ownership

According to the Code of Execution (chapter 4, section 17) and the
Bankruptcy Act (chapter 3, section 3), only property ‘belonging’ to the
debtor may be taken by execution or form part of an insolvency estate.
In so far as title or ownership is a concept pursuant to Swedish law,
the question of whether property belongs to the debtor or someone else
is decided by other statutes or by precedents. When a buyer becomes

138 NJA 1975, 222. Hessler, Allmdn sakrdtt 191 ff. 139 NJA 1985, 879.
140 NJA 1I 1936, 512 f., Grénfors, Sjdlagens bestdimmelser om godsbefordran 296; Hastad, Den
nya koprdtten 174 ff.; and Tiberg, Sv]JT 1993, 548 ff.
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insolvent, the answers are provided by section 54 of the Sale of Goods
Act, as mentioned above. Hence, the unpaid seller is, for the purposes
of the Code of Execution and the Bankruptcy Act, regarded as the owner
(i.e. has a right of separation). This is so until the buyer has taken pos-
session of the goods, unless the contract reserves a right of rescission,
in which case the right of separation will continue to subsist after the
buyer has taken possession. Should the seller go bankrupt, the buyer
would be regarded as the owner (i.e. have a right of separation) not only
when he has taken possession of the goods (a constitutum possessorium is
not accepted), but also if he has registered a purchase of individualised
goods, pursuant to certain acts (principally the Bills of Sales Act from
1835: see case 10 below). Thus, either the seller or the buyer may be
regarded as owner, irrespective of whether the goods are in the seller’s
or the buyer’s possession, depending on whose insolvency is in issue.
Alternatively, one can say that both the seller and the buyer can be
the owner at the same time (i.e., that their ownership may overlap). In
Swedish (and Scandinavian) doctrine, it is therefore generally accepted
that the concepts of title or ownership normally can, and should, be dis-
pensed with, as they only complicate matters and may lead to false con-
ceptual conclusions. Instead, the issues should be discussed on the basis
of real facts and remedies. Modern statutes are tailored accordingly. Fur-
thermore, in Swedish law (and other Scandinavian legal regimes) there
is no need for the parties to conclude, or for the courts to imply, a
real agreement, in addition to the contractual one, in order to transfer
(or retransfer) ownership. The sale of goods involves only one contract
(the one that the parties are aware of), which is potentially sufficient
to transfer all powers to the buyer. The protection of the buyer from
the seller’s creditors is dependent on possession or registration; a joint
intent that the buyer should become the ‘owner’ on conclusion of the
contract has no effect.'*! However, as demonstrated above, the intent of
the seller, accepted by the buyer, may be of importance in determining
the rights of the seller in the buyer’s insolvency, namely when the seller
has reserved the ownership or merely a right to rescind should the buyer
not pay the price.

FINLAND

(a) Insolvency proceedings, according to Finnish law, can be applied to
private persons as well as to companies. The goal of such proceedings

141 NJA 1945, 400.
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is to sell the property of the debtor in order to satisfy all his or her
creditors at the same time. In order to avoid unnecessary insolvencies,
an alternative procedure exists, involving the reorganisation of enter-
prises.’? There also remains a procedure aimed at the rearrangement
of the debts of a private person.

The property which forms the insolvency estate roughly correspo