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Foreword

William M. Kunstler, Esq.
Cofounder, Center for Constitutional Rights

Although I have spent almost a half century in the field of civil rights and liber-
ties, my efforts have been exclusively limited to attempting to secure them for hu-
man beings. For most of my professional life, I have been remarkably oblivious to
the plight of animals used in experiments, in food and clothing production, and for
human entertainment. Only recently, I have begun to notice the weekend anti-
vivisection tables in my Greenwich Village neighborhood, and I have learned from
my daughter, who refuses to eat veal, that calves are separated from their mothers
as soon as they are born, and, in order to keep their meat white and tender, are
reared in crates too cramped to permit them to move.

And as I have learned more, I have become more disturbed. The Draize irri-
tancy tests on the unanesthetized eyes or genitalia of rabbits, the LD50 acute tox-
icity tests on rats and mice, the subjection of rhesus monkeys to lethal doses of
gamma neutron radiation, and the removal of significant portions of the brains of
cats to document the effect on the senses are but four of the supposedly scientific
uses of animals. The situation of farm animals is arguably worse. In addition to
keeping veal calves anemic and isolated in order to enhance the value of their flesh,
we take piglets from their mothers a week after birth and then confine them in wire-
mesh cages the conditions of which would put the Marquis de Sade to shame. Lay-
ing hens are jammed together in such a fashion that there is scarcely room for them
to turn around, while broiler chickens, doomed to exist for less than 2 percent of
their normal life cycle and imprisoned in mammoth flocks in darkened sheds, are
cruelly debeaked in order to prevent the pecking and cannibalism engendered by
such an unnatural environment.

In addition to using animals in experiments and for food, we use them for
purposes of mere fashion or entertainment. Millions of animals lose their lives
every year, caught in the deadly jaws of the steel leghold trap or raised in con-
fined conditions in wire-mesh cages on fur farms, so that we can adorn ourselves
with the latest fashions. Wild animals, captured violently and removed from
their natural habitats, are crated and transported from city to city so that we can
enjoy the circus. The abuses go on and on, and there is, I fear, little justification
for any of it.
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It may surprise many who are familiar with my work that I have become in-
terested in the plight of animals at a time in which there seems to be more human
misery and injustice than ever before. I have given considerable thought to this
question, and I have resolved any doubts in favor of speaking against the ex-
ploitation of nonhuman animals. It seems to me that there are at least two impor-
tant reasons for taking animal rights seriously.

First, I cannot help thinking that our exploitation of animals has a direct link
to our exploitation of our perennial human victims: African-Americans, poor
whites, Latinos, women, lesbians and gays, social activists, Native Americans, and
Asians, to name a few disempowered groups. As Tom Regan, Peter Singer, and
other philosophers have argued so persuasively, speciesism, or the use of species
to determine membership in the moral community, is no more morally justifiable
than using race, sex, or age to determine who has rights and who does not. If we
are speciesist and feel that we may exploit nonhumans simply because we are more
powerful, and we judge that we will benefit from that exploitation, then discrimi-
nation against other disadvantaged groups becomes that much easier.

Second, and perhaps more important, is that it is unjust to the animals them-
selves to deny them their rights, irrespective of any salutary effect that it may
have on relations among humans. Like us, animals are individuals with interests.
Their value does not depend on their use to us any more than does the inherent
value of a human being depend on that person’s use to others. Justice for non-
humans requires that we recognize that all sentient beings have inherent worth
that does not depend on our humanocentric and patriarchal valuation of that
worth.

Lack of progress in ameliorating our treatment of nonhumans is attributable to
several causes, many of which may be traced to people’s ignorance about the an-
imal abuse that they themselves indirectly support. The ultimate consumer of the
veal, pork, chicken, and eggs simply has no more conception of what went on be-
fore these neatly packaged farm products arrived at the retail level than the pur-
chasers of Civil War clothing had of the conditions under which enslaved black
hands planted and picked the cotton from which its threads were made. We all
need to educate ourselves about the ways in which we support animal exploitation
in our daily lives.

There is another explanation, however, and that is the subject of this fascinat-
ing book by Professor Gary Francione. Francione argues—correctly, in my
view—that although most of us are woefully ignorant of the massive animal suf-
fering that we cause indirectly through our consumption of animal products, most
of us reject the imposition of unnecessary suffering on animals and agree that an-
imals ought to be treated humanely. Although these sentiments are broadly held,
the law has lagged behind, and instead of evolving principles of animal protection
that reflect our growing moral awareness, the law has continued to protect virtu-
ally every form of animal exploitation.

Francione proposes a thesis to explain why the law has failed to protect ani-
mals. Our legal system seeks to resolve human/animal conflicts by balancing hu-
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man and animal interests. Although this appears to be appropriate in theory, in re-
ality the balancing almost always comes out in favor of the human. The reason is
that when we balance human and animal interests, we seek to compare the in-
comparable. Human interests are protected by claims of right; animals are re-
garded as property under the law and are not regarded as capable of having rights
at all. When human interests, supported by claims of right and especially by the
right to own and use property, are balanced against the unprotected interests of an-
imals, who are the property of their human owners, the outcome is already deter-
mined. Francione explores how laws regulating cruelty to animals and experi-
ments with animals delegate virtually plenary authority to animal owners to
determine what level of care—or lack thereof—is appropriate.

Although much has been written on the technical legal aspects of animal own-
ership and veterinary malpractice, Francione’s book is the first sustained effort to
analyze our treatment of animals from a jurisprudential point of view. Despite its
theoretical orientation, however, Francione’s analysis also reflects his practical ex-
perience as a lawyer who has been at the cutting edge of litigating animal rights
cases for over a decade. He has seen firsthand that the law is more interested in
serving the interests of the powerful than it is in providing justice to the disem-
powered, and his analysis often draws upon his own cases.

Although Francione’s analysis focuses on animals, his conclusions are applic-
able whenever the law allows sentient beings—human or nonhuman—to be
treated solely as means to the ends determined by others. Although there were laws
that supposedly protected slaves from abuse by their masters, the law very rarely
punished any slave owner—regardless of the severity of the mistreatment—be-
cause slaves were regarded as property. Similarly, to the extent that our legal sys-
tem has treated women or children as property, the interests of members of those
groups have invariably been compromised.

We must come to understand that pain is pain, irrespective of the race, sex,
or species of the victim. The animal rights movement is important precisely be-
cause it seeks liberation for all beings. The raising of consciousness about the
plight of nonhumans must be accompanied by a correlative elevation about that
of the millions of human beings who inhabit the ghettos, the barrios, or the
streets of our inner cities. When we decry hens confined in precarious cramped
spaces, we cannot be indifferent to the horribly overcrowded jails and peniten-
tiaries of this land. Our concern for experimentation with toxic substances on
rats and mice must not make us oblivious to the poisoning of entire urban com-
munities with drugs that turn their residents into zombies, homicidal maniacs,
or premature corpses.

We owe it to ourselves and to nonhuman animals to create not merely a body
of rules and regulations to govern our conduct but a level of sensibility that makes
us care, deeply and constructively, about the entire planet and all of its varied in-
habitants. If we can accomplish this, then perhaps, some far-off day, those who
follow us down the track of the generations will be able to dwell in relative har-
mony with all of the creatures of the earth, human and nonhuman.
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This book presents an analysis that is meticulously researched and rigorously
argued but is written with a level of clarity often lacking in books about legal sub-
jects. It is my expectation that this book will provoke our rethinking about the sta-
tus of animals as property and the consequent denial of justice that they suffer un-
der the law.

May 25, 1994
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Preface and Acknowledgments

EVERY YEAR on Labor Day—for the past sixty years—the residents of Hegins, a
small town near Harrisburg, Pennsylvania, have celebrated the holiday at the Fred
Coleman Memorial Pigeon Shoot. The Hegins shoot is one of many live-bird
shoots that occur every year throughout the Commonwealth of Pennsylvania. At
Hegins alone, approximately eight thousand birds are slaughtered each year on La-
bor Day. And it is a gruesome ritual indeed.

At about 6:00 A.M., most of the town gathers for a festive breakfast. Afterward,
everyone sings the national anthem. And then the killing begins. From approxi-
mately 9:00 A.M. until dusk, the shooters—men, women, and children—aim their
shotguns and yell, “Pull.” Trap boxes, which contain live pigeons, are opened at
the same time that a device in the box either delivers an electric shock to the pi-
geons or propels them out with a moving wooden platform. The pigeons fly out of
the boxes only to be shot by the shooters, who have paid approximately $80 each
to participate in this “sport.”

The pigeons are kept at an undisclosed location for several days prior to the
shoot, and necropsy reports indicate that the birds are dehydrated and emaciated
at the time that they are shot. Perhaps this explains why many of the pigeons can-
not fly more than a few feet in the air, or why they beat their wings so furiously
just to achieve that altitude. Most of the time, the pigeons are injured but not killed.
The town employs young boys—called “trapper boys”—to reload the traps and
collect the injured and dead pigeons. After each round of shooting, the trapper
boys run out onto the field and reload the traps, often taking several minutes until
they get around to collecting the wounded pigeons. The trapper boys place the
dead and injured pigeons in a large barrel. If a pigeon is still obviously alive (even
if the pigeon appears to be dead, the bird may still be alive), the trapper boys ei-
ther rip the neck off or smash the pigeon repeatedly against the side of the barrel
or against the wall of a small nearby shed until the pigeon dies. Sometimes the
trapper boys just toss the struggling, dying birds into the barrel to bleed to death
or to suffocate as more pigeons are added to the barrel. Trapper boys often “play”
to protesters by smashing wounded pigeons together, carrying wounded pigeons
by their broken wings, or swinging live, injured pigeons around in circles, obvi-
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ously causing the pigeons great pain and distress. Birds who are wounded but who
crash down in the woods immediately adjacent to the several shooting fields are
simply left to die. The organizers of the event will not reveal the final destination
of the dead and injured birds.

There is a law in Pennsylvania that prohibits the “wanton” or “cruel” treatment
of animals and the withholding of “necessary” care to the animals. So far, no court
in Pennsylvania has determined that the state anticruelty statute has any applica-
tion to the pigeon shoot.

Several hundred Pennsylvania state troopers stand by and watch the carnage
year after year. Their job is only to ensure that protesters and locals stay away from
each other, but for the most part, they do nothing if a local person assaults, batters,
or harasses protesters. One year, one shoot supporter sprayed urine on protesters.
The state troopers did nothing. If a protester so much as tries to assist an injured
pigeon that is lying somewhere on the grounds, however, the troopers arrest the
protester and subject her to demeaning treatment. In 1992, female protesters who
were arrested for trying to help the birds were subjected to body cavity searches—
one police officer forced an arrested protester to remove her tampon. In my ca-
pacity as an attorney who has represented shoot protesters, I have asked the troop-
ers why they do not enforce the Pennsylvania anticruelty statute when the
organizers leave wounded pigeons to die slow and painful deaths. The troopers ei-
ther shrug or tell me that I am risking being arrested, but they have thus far refused
to reveal what law I am breaking by asking my question.

There is a carnival-like atmosphere as local people show up in hundreds to
taunt protesters or just to enjoy the killing, which occurs continuously and simul-
taneously on seven different killing fields. Parents bring young children, teens
bring their dates, and everyone cheers as the shooters kill or cripple pigeon after
pigeon. By the afternoon, the killing fields are covered in feathers and drenched in
blood, and the barrels are filled with thousands of dead and dying bodies. Locals
wear T-shirts with messages such as “Hegins—Where the Flag and Feathers Fly”
or “Kill at Will.” One design features a colored drawing of a bleeding pigeon with
a message to “Kill All the Pigeons—and Let God Sort Them Out.” Beer is sold
and consumed in astonishing quantities; the price of admission even includes three
beers. Minors drink with complete impunity, and by 12:00 noon, there is hardly a
sober person to be found. Shooters who are clearly drunk are nevertheless per-
mitted to use their guns, which probably accounts for the fact that so many birds
are merely wounded by shotguns fired only yards away from the birds. Again, the
troopers turn their heads.

Wounded pigeons who fly out of the shooting area are often captured by lo-
cals, who then rip their heads off to taunt animal rights protesters. The state troop-
ers stand by and watch, or turn their heads and then claim they saw nothing. On
at least one occasion, members from the Pennsylvania chapter of the Ku Klux
Klan showed up in full dress to support the right of the shooters to slaughter the
pigeons.
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Protesters who run out onto the field or otherwise protest the slaughter are rou-
tinely arrested and taken before one of three district judges, all of whom come
from the area and are so hostile to the protesters that they can scarcely pass up any
opportunity to treat them as though they were murderers or rapists. As each de-
fendant is brought before the judge, I routinely make my speech that the pigeon
shoot violates the anticruelty law of the Commonwealth of Pennsylvania and that
my client was only trying to ensure that the pigeons were treated humanely. The
judge just as routinely ignores me and fixes bail or, if my client does not have the
several hundred dollars required for bail, orders that she be put in jail pending trial.

Every year, protesters set up a veterinary station to provide care for the injured
birds who manage to fly out of the killing area. A small group of dedicated vol-
unteers aids the veterinarians in treating dozens of injured birds. Locals surround
the area and taunt the group mercilessly, but the troopers stand with their arms
folded and refuse to intervene.

My discussion with one local shoot participant was instructive:
“How long have you participated in these pigeon shoots?”
“Since when I was a kid.”
“Don’t you think it’s cruel to the pigeons?”
“Look, you’re from the city. You don’t understand. This is how we enjoy our-

selves. And besides, pigeons are dirty animals anyway and don’t deserve any bet-
ter.”

“But is it necessary to shoot and kill or wound them?
“It’s necessary for us.”
“Why?”
“It’s a tradition. We’ve been doing it for sixty years.”
“Just because it’s a tradition doesn’t mean it’s right, does it? After all, racism

is a tradition.”
“It’s different; these are pigeons. They’re dirty, like flying rats.”
“If the birds are dirty, why do you let these young children, the ‘trapper boys,’

handle the birds, especially when they’re bleeding?”
“Well, we think it’s okay. And it generates money for the town.”
By this time, a crowd was gathering to listen to our discussion. The state troop-

ers, ever vigilant, came over and told me that if I continued with the conversation,
I would be charged with disorderly conduct.

Writing a book about animals and the law presented a rather interesting chal-
lenge. Previous scholarship on the subject has been restricted largely to descrip-
tions of various areas of law with little attention to the theoretical analysis of ba-
sic issues concerning the purported justification of legally sanctioned animal
exploitation. For example, in The Law of Animals, a treatise written in 1900, J. H.
Ingham discusses at great length all types of legal transactions involving animals
but very deliberately avoids issues concerning the rights of animals. Similarly, in
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the more recent Animal Law, David Favre and Murray Loring describe the vari-
ous consequences of animal ownership, but, apart from describing types of anti-
cruelty laws, the authors do not discuss the jurisprudential issues raised by the 
legal status of animals as property. Indeed, apart from a few scattered materials—
including Christopher Stone’s excellent and historically important essay “Should
Trees Have Standing? Toward Legal Rights for Natural Objects”—there have
been very few jurisprudential treatments of the subject.

Most legal scholarship—older and more modern alike—has tended to accept
uncritically the basic normative assumptions underlying the law that governs our
treatment of animals. For example, although many scholars have written about
statutes that regulate the use of animals in medical experiments, few, if any, have
attempted to analyze these statutes from the perspective of the basic but unarticu-
lated moral positions used to justify animal use in the first place. Part of the prob-
lem is that early in our legal history, animals were relegated to the status of the
property of their human owners. Consequently, the law developed doctrines that
were responsive directly to this property status and that failed to reflect the moral
reality that animals, even if property, constituted a unique form of property. The
result is a body of law that accords animals very little protection.

Recently the controversy about our treatment of animals has reached a rather
fevered pitch as more people have recognized that animal exploitation is morally
questionable because it requires that we use species—just as we have used race,
sex, age, and sexual orientation—to determine membership in the moral commu-
nity. This moral recognition necessitates that we examine the legal system as it af-
fects animals, in order to assess whether the current legal standards reflect these
emerging and evolving moral concerns and, if not, why. This book is an attempt
at such an examination.

There are many people to whom I owe significant debts of appreciation for
their role in helping this project see the light of day. I want first to thank the
thousands of animal advocates with whom I have worked over the past decade.
Their courage in the face of insurmountable odds has not only been an impor-
tant source of motivation for my legal efforts on behalf of animals but has also
assisted my thinking about what the concept of animal rights means in a prac-
tical sense. I am most grateful to my colleagues at the Rutgers Law School, and,
in particular, to my dean—and friend—Roger I. Abrams, and to Provost Nor-
man Samuels, all of whom have defended my academic freedom in the face of
occasional, but significant, threats, and who have supported my work in every
possible way.

I want to acknowledge the many people with whom I have discussed these is-
sues and whose input has been important in the completion of this book. The debt
I owe to Professor Tom Regan is clear. It was Regan’s work that first alerted me
to issues concerning the gap between defensible moral theory and the law that ac-
tually regulated human/animal conflicts. Moreover, Regan’s theory of animal
rights provided a framework against which I could evaluate my claim that current
laws that regulate our treatment of animals do not result in respect-based rights for
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animals. Others with whom I discussed the ideas and from whom I received valu-
able insights were Professor Alan Watson of the University of Georgia Law
School; Professor Drucilla Cornell of the Cardozo Law School; Professors
Howard McGary and Doug Husak of the Rutgers Department of Philosophy; Pro-
fessor Priscilla N. Cohn of Pennsylvania State University; Professor Michael Fox
of Queen’s University; and Professors William Bratton, Ronald Chen, Howard
Latin, and George Thomas of the Rutgers Law School. I am also grateful to Pro-
fessors Cora Diamond and A. D. Woozley, who, many years ago, got me inter-
ested in the philosophical issues concerning animals.

The book started originally as an essay that I delivered at the 1991 summer ses-
sion at the University of Madrid. That session was chaired by the late Professor
José Ferrater Mora of Bryn Mawr College and Professor Priscilla N. Cohn, whose
comments on the essay and personal encouragement caused me to develop the pro-
ject in the first place. I presented the essay at a number of places as it developed
into a book. These included Oxford University, the University of Minnesota, Duke
University, the University of North Carolina at Chapel Hill, North Carolina State
University, the University of Georgia, Pennsylvania State University, Osgoode
Hall Law School, and Queen’s University. At all of these places, I received ex-
cellent comments and criticism.

The research for the book itself took over a year and involved sources that dealt
with animals, animal law in particular, law and jurisprudence, philosophy, and
slavery. I am deeply grateful to our excellent library staff, including Paul Axel-
Lute, Glen Bencivengo, Nina Ford, Martha Lewis, Ronnie Mark, Ernie Nardone,
Evelyn P. Ramones, and Robert Shriek, all of whom helped in various ways to as-
semble the mountains of materials that literally filled two rooms. Our library su-
pervisor, Margorie Crawford, borrowed hundreds of books and articles for me
from libraries around the world and never complained, despite the sometimes es-
oteric nature of my requests. The manuscript, which was over nine hundred pages
long, was prepared with very great care (and cheer) by Gwen Ausby, Roselene
Correia, and Roseann Raniere. Our computer specialist, Jeff Katz, provided ex-
cellent support. Linda Garbaccio cheered me through various disasters. I received
excellent research support from Brenda McDonough, Rutgers Law School, class
of 1994, and John E. Clark, Rutgers Law School, class of 1996. The final manu-
script was sent off on April 23, 1994. I did not attempt to update after that point
except to edit the text to reflect major cases that had been reversed while the book
was in production.

There is a direct link between my academic work and my professional work
as a lawyer specializing in animal rights litigation. Indeed, one need only work
on these cases for a short time to recognize the inherent limitations of the legal
doctrines that supposedly protect animals. Despite the limitations of the legal sys-
tem, I have continued to gain insights into the problem of animal exploitation as
a direct result of my legal work. In an effort to continue this work and to train
others to handle animal cases, I established the Rutgers Animal Rights Law
Center at Rutgers Law School in 1990. At the Center, which is the only one of its
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kind in the country, law students earn academic credit and learn practical lawyer-
ing skills while they help to litigate actual cases involving animal exploitation.
The Center also produces educational materials to help lawyers and nonlawyers
better understand how they can use the law to help animals. I am grateful to a
number of friends, including Patty Shenker and Doug Stoll, William E. Crockett,
Esq., Dr. Priscilla N. Cohn, and Jim and Stephanie Schueler, for their support of
the activities of the Rutgers Animal Rights Law Center. I am also grateful to the
wonderful students whom I have had the pleasure to teach at the Center over the
past five years.

The people at Temple University Press were nothing short of marvelous
throughout the entire publication process. Many, many thanks to Doris Braendel
and Keith Monley, who provided excellent editorial support; to Joan Vidal, who,
with consistent equanimity, walked me through the production process; and to
Jane Cullen, who originally acquired the book for Temple. I am very grateful to
Bill Kunstler for the very kind words in his foreword, and to Sue Coe for permis-
sion to use the art that is on the jacket and papercover of the book.

Finally, I owe a very great debt of gratitude to my family. I acknowledge the
considerable and constant support that I have received from my parents, brother,
and sister-in-law. My life partner, Anna Charlton, Esq., who is also the cofounder
and codirector of the Center, has been the single most important influence in my
life. She has been with me through every animal case I worked on, and she has al-
ways provided creative and valuable insights. She is truly my comrade in the strug-
gle for animal rights.

And then there are our alternative children, past and present—including
Chelsea, The Bandit, Stratton, Emma, and Hamidallah—from whom I have
learned that the line between human and nonhuman is, like all lines, one that
should be drawn in pencil, so that it can be moved to accommodate moral evolu-
tion and the realization of moral reality.

April 23, 1994
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Legal Welfarism: The Consequences of the
Property Status of Animals

FOR THE PAST DECADE, I have lectured, both in this country and abroad, at high
schools, colleges, universities, professional schools, community groups, and ani-
mal protection groups about the topic of animal rights. I have debated research sci-
entists in public forums. I have represented over a dozen of the major animal pro-
tection organizations in this country in connection with some of their most
controversial cases. In 1985 I represented over one hundred animal advocates
who, for the first time in the history of the National Institutes of Health, occupied
that institution illegally for four days in order to force the closure of a federally
funded animal laboratory at the University of Pennsylvania. The sit-in, which at-
tracted attention worldwide and caused an avalanche of mail and phone calls to
pour into congressional offices, ended when then Secretary of Health and Human
Services Margaret Heckler ordered the lab closed for violating federal law. Since
1990 I have served with Anna Charlton as codirector of the Rutgers Animal Rights
Law Center. The Center is part of the curriculum of the Rutgers University Law
School, and law students earn academic credit as they learn litigation skills
through working on animal rights cases. The Center has been involved in dozens
of legal cases involving such matters as grand jury investigations into the activi-
ties of those who allegedly remove animals illegally from laboratories, the right of
a student to refuse to dissect or vivisect an animal as part of her required course-
work, the right of religious groups to perform animal sacrifices, the question
whether pigeon shoots constitute cruelty to animals, the constitutionality of hunter
harassment statutes, and the propriety of wild-horse “management” by the federal
government.

In sum, I am well aware of what is at stake in the debate about animal rights
and how acrimonious that debate may become on all sides.

It is clear to me that despite the sharp disagreement within our society over
various issues of animal protection, almost everyone—including those who di-
rectly or indirectly support various forms of animal exploitation—agrees that
nonhuman animals ought not to be subjected to “unnecessary” pain and that non-
human animals ought to be treated “humanely.” Indeed, I have yet to find a
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single person in the course of my work, including the people who defend the
pigeon massacre that I discussed in the Preface, who does not enthusiastically
embrace the principle that we ought to treat animals “humanely.” The law pur-
ports to reflect this concern in that there are laws that require that we accord such
humane treatment to animals in every context in which we use animals. Despite
this seemingly broad moral agreement and its supposed reflection in the law, no
one can dispute that animals are routinely subjected to treatment that may be
considered barbaric. The law in practice does little, if anything, to protect ani-
mals, even if there is absolutely no justification for their exploitation other than
human amusement. On the one hand, it appears clear that most people strongly
condemn, on moral grounds, the mistreatment of animals. On the other hand, al-
though our written laws ostensibly reflect this concern, the legal system in prac-
tice seems to be completely unresponsive to that moral sentiment and permits
any use of animals, however abhorrent.

The purpose of this book is to propose and to defend a thesis that explains why
this is the case. The thesis is straightforward and simple. In our legal system, ani-
mals do not have rights as that term is normally used. Although there are restric-
tions on the use of animals (as there are on the use of all property), such restric-
tions, such as anticruelty laws or laws governing the use of animals in experiments,
do not establish any rights for animals or impose any duties on humans that are di-
rected ultimately to the well-being of the animal. Rather, these laws require that
in determining whether suffering is “unnecessary” or treatment is “inhumane,” we
balance the interests of animals against the interests of human beings. The prob-
lem is that human interests are protected by rights in general and by the right to
own property in particular. As far as the law is concerned, an animal is the per-
sonal property, or chattel, of the animal’s owner and cannot possess rights. Indeed,
it is a fundamental premise of our property law that property cannot itself have
rights as against human owners and that, as property, animals are objects of the
exercise of human property rights.1 I emphasize that property rights are not the
only rights relevant to this balancing process, but they are clearly the most impor-
tant. There are other rights, however, such as the right of personal liberty or the
right of expression, that also weigh in the “balance” against animal interests. Con-
sequently, when we are faced with a human/animal conflict and use the prescribed
“balancing” method to determine whose interests should prevail, the answer is de-
termined from the outset. In such a system, animals almost never prevail, irre-
spective of what might be the relatively trivial human interest at stake and the rel-
atively weighty animal interest involved in the particular case.

Throughout this book, I describe the prevailing legal theory concerning
animals as legal welfarism. Legal welfarism is a normative theory implicit in the
law and whose foundational assumptions are hardly ever recognized, much less
discussed, in case law or academic comment. That is, although the law prohibits
the infliction of “unnecessary” pain and suffering on animals and requires that they
be treated “humanely,” these terms are interpreted in light of the legal status of
animals as property, the importance of property in our culture, and the general
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tendency of legal doctrine to protect and to maximize the value of property. Con-
sequently, what is considered “humane” treatment or “unnecessary” suffering
may, under the law, differ considerably from the ordinary-language interpretations
of those terms. We recognize that animals are different from inanimate property,
so we enact laws to protect this peculiar species of property; yet these laws are in-
terpreted against a background that effectively obscures the difference between
animal property and other forms of property. The result is that regulation of ani-
mal use does not, as a general rule, transcend that level of protection that facili-
tates the most economically efficient exploitation of the animal.

Many legal theorists subscribe to the view that the development of the com-
mon law may be explained largely by reference to the notion of wealth maxi-
mization—that is, that legal doctrines have the effect of maximizing overall social
wealth.2 Legal welfarism is the doctrine that developed to maximize the use of an-
imal property. The doctrine of legal welfarism tends to proscribe only those uses
of animals that are not “efficient” or that decrease overall social wealth. If an “un-
necessary” infliction of pain is nevertheless part of an institutionalized or accepted
exploitation of animals, then the activity is permitted. The property owner must
not inflict gratuitous pain on the animal, since this would generate no social ben-
efit and would decrease overall social wealth.

In addition, legal welfarism is characterized by the notion that the law can best
assure the “welfare” of animals (understood as the level of care that maximizes the
value of animal property) by allowing the property owner to determine what will
maximize the value of the property to the property owner. Accordingly, the doc-
trine of legal welfarism tends to defer to owner determinations about animal wel-
fare. For example, under the federal Animal Welfare Act, the primary source of
regulation of laboratory animals is by those who own and use the animals. It is
they who have the greatest interest in the integrity of scientific data, and they who
presumably will be motivated the strongest to ensure that the appropriate level of
animal welfare is provided. The approach to animal treatment embodied in legal
welfarism is a logical consequence of the possession of rights by humans and the
status of animals as property.

Our legal system is quite adept at making it appear as though disenfranchised
groups receive legal protection. By directing our attention to issues that are often
quite tangential, legal discourse steers clear of the more important fundamental
moral and economic assumptions upon which the legal system ultimately rests.
One need only read cases from the eighteenth and nineteenth centuries concern-
ing slavery; these cases read with the same formality as cases decided just yester-
day by the United States Supreme Court and solemnly discuss the same issues of
due process and rights. Nevertheless, these slave cases avoid completely the issue
of the justice of the institution of slavery and assume that the legal system func-
tioned to provide adequate legal protection to those who were enslaved.

The same is true with nonhuman animals. We have numerous laws that pur-
port to protect animals, and laws that ostensibly give rights to animals. These
laws, however, focus our attention on matters of “unnecessary” suffering, “hu-
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mane” treatment, and the “welfare” of animals. Never does the law examine the
fundamental assumptions that are the basis of the various institutions of animal
exploitation. Rather, the law creates the illusion that a vulnerable group that is,
as a matter of law, treated primarily, if not exclusively, as means to human ends
is provided with adequate protection through laws that provide for “humane”
treatment.

Animal Welfare as a General Theory

Legal welfarism is a version of the general moral theory of animal welfare. Ani-
mal welfare, understood in a very broad sense, is the view that it is morally ac-
ceptable, at least under some circumstances, to kill animals or subject them to suf-
fering as long as precautions are taken to ensure that the animal is treated as
“humanely” as possible. That is, an animal welfare position generally holds that
there is no animal interest that cannot be overridden if the consequences of the
overriding are sufficiently “beneficial” to human beings. Legal welfarism estab-
lishes a strong presumption in favor of letting animal owners determine what uses
of animals best maximize the value of animal property. The presumption is that a
benefit exists unless a use can be shown to be gratuitous.

Although a welfarist may base her theory ultimately on any one of a number
of moral theories or on some combination of theories, most welfarists subscribe to
some version of utilitarian moral theory. The details of utilitarian thought are com-
plicated; it will suffice, however, for present purposes to say that utilitarian moral
theory holds that the rightness or wrongness of an act is determined by reference
to the consequences of an act understood in terms of “happiness,” “pleasure,” the
“greatest good,” and so on. A utilitarian will look at the available options, weigh
the “pluses and minuses” of each option, or its “costs and benefits,”3 and then
choose to perform that act, or that type of act, that will maximize the desirable con-
sequences however understood.

The connection between utilitarian theory and animal welfare is made explicit
in the writings of nineteenth-century philosopher Jeremy Bentham. Bentham ar-
gued that although the state could create legal rights, the notion of rights made no
sense apart from this purely positivist use, and that the moral worth of actions was
to be determined by their consequences. Bentham rejected the position that only
consequences to humans should matter when we weigh the results of actions. Ac-
cording to Bentham, as long as a being could suffer, the consequences to that be-
ing must be weighed in determining the propriety of action.4

There are many versions of animal welfare depending, for the most part, on
the weight that is assigned to animal interests in performing the utilitarian
balance, and to a lesser, but still important degree, on what is viewed as the
intrinsic value (pleasure, happiness, preference satisfaction, and so on) that is
sought to be maximized. For example, philosopher Peter Singer, who holds that
the intrinsic value to be maximized is the furtherance of interests of those affected,
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argues that equal interests of nonhumans and humans should be given equal
consideration.5 Singer’s more progressive version of animal welfare would re-
quire a drastic reduction in animal suffering but would permit animal exploita-
tion when the consequences, properly characterized and considered, out-
weighed the animal’s interest in not being exploited.6 Other welfarists purport
to take animal interests seriously in determining the propriety of animal use, but
then merely endorse the status quo as it concerns animal use.7 Still other animal
advocates argue that the law should incorporate “improved” welfarist notions,
such as additional layers of review, to ameliorate the treatment accorded to
laboratory animals.8

I think it uncontroversial to say that all versions of welfarism involve some
type of balancing. To the extent that animal advocates suggest that legal welfarism
be replaced with some other, ostensibly more protective, theory of animal welfare,
the replacement theory may very well still encounter the problem of trying to bal-
ance the interests of a human rightholder with property rights against the interests
of property that is without any claim of right. In all but the most unusual circum-
stances, such a framework would probably employ the analytical approach of le-
gal welfarism because animal interests, unprotected by rights, are balanced against
competing claims of human right, including the right to exercise control over (an-
imal) property and to determine what best maximizes the value of that property to
the owner of the property.

In the Epilogue, I discuss some alternatives to legal welfarism in order to ex-
amine whether arguably more “humane” versions of animal welfare can amelio-
rate the deficiencies that I hope to identify with legal welfarism. Any considera-
tion of the ways in which legal welfarism might be altered is, however, secondary
to my more limited goal of demonstrating the systematic features of legal wel-
farism and thereby explaining the gap that exists between what I intuitively regard
as our social concern for the “humane” treatment of animals and the extreme ani-
mal abuse that is currently sanctioned by the law.

It is, however, necessary that I introduce at the outset some notion of animal
rights. As a practical matter, many of those who oppose legal welfarism are not
seeking to improve animal welfare, but are, instead, looking to replace the para-
digm that we use to understand human/animal relations in the first place. The re-
placement theory involves the notion of extending rights to animals. There are two
reasons the reader should have at least a basic understanding of rights theory, es-
pecially as it applies to nonhuman animals. First, legal welfarism is a theory that
treats animals solely as means to ends; rights theory requires that we see animals
not merely as means to ends but as beings with value and with interests that should
be respected. Rights theory, then, provides a contrast to legal welfarism. Second,
I argue that despite some claims to the contrary, animals possess no rights under
legal welfarism. In order to test that claim, I need some notion of rights against
which to measure the supposed rights protection that some regard as existing un-
der the current welfarist paradigm.
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Regan and Rights Theory

The primary alternative to the welfarist approach is found in rights theory. The rea-
son that I label the rights approach as the “primary” alternative to welfarism is that
there are other nonrights approaches that are nevertheless critical of welfarism. For
example, certain feminist theorists are critical of rights talk but nevertheless reject
welfarist theory and have very strong notions of animal protection.9 Similarly,
Marxists are critical of rights, but at least some theorists working in that tradition
reject animal exploitation.10 In any event, rights are important normative notions
that we use to discuss the level of both moral and legal protection provided in par-
ticular circumstances, and it is to rights theory that I now turn. In addition to de-
scribing rights as an alternative to welfare, I want to examine a rights theory that
embraces nonhumans. Although there may be criticisms of this theory, I believe
that it represents a plausible account of animal rights against which we can com-
pare legal efforts to protect animals, in order to see whether these laws create an-
imal rights.

Generally speaking, when we say that someone has a right, we mean that the
person has some value that requires our respect, whether or not our exploitation of
that person would be beneficial to others. The point of having a right is to have
something that stands as a sort of barrier between the holder of the right and every-
one else. A right generally cannot be taken away simply because it would be ben-
eficial for someone else if the rightholder lost the right. Rights theorists argue that
at least some animals possess at least some of the same rights enjoyed by humans.
Although they acknowledge that there may be conflicts between rights and that
these conflicts may require accommodation of some sort, they reject out of hand
the position that animals lose their rights whenever, or just because, humans stand
to benefit by exploiting animals.

Although there has been a great deal of excellent philosophical scholarship
concerning our treatment of animals,11 the theory of animal rights that is regarded
as most influential may be found in Professor Tom Regan’s The Case for Animal
Rights.12 Regan begins by exploring the Cartesian claim that nonhuman animals
are not conscious and, therefore, not sentient. Descartes, who is largely responsi-
ble for our current attitudes about animals, argued that the use of language by hu-
mans demonstrated consciousness and that since nonhuman animals did not ex-
hibit linguistic behavior, they could not be regarded as conscious beings.13 Regan
effectively demonstrates that as an empirical matter, Descartes was wrong: at least
some nonhuman animals exhibit linguistic behavior. More important, Regan also
shows that Descartes was wrong as a logical matter; that is, Regan argues that hu-
mans have to be conscious before they learn to use language.

Regan then goes on to argue that evolutionary theory, common sense, and or-
dinary language all point to the possession of consciousness—indeed, of a com-
plex mental life—by nonhuman animals. Normal mammals aged one year or
more all (human and nonhuman) share mind states such as perception, memory,
desire, belief, self-consciousness, intention, a sense of the future, emotion, and
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sentience. Most of us regard these features—as they are exhibited by human be-
ings—as necessary and sufficient for the status of personhood. Although a more
progressive utilitarian, such as Singer, might agree that these features as exhib-
ited by nonhumans require that their equal interests be given equal consideration
in terms of determining the consequences of certain actions, Regan, as a deon-
tologist, treats these similarities as erecting rights barriers that are impervious to
mere consequential considerations. As a deontologist, Regan argues that what is
right, wrong, good, or bad cannot be determined by an appeal to consequences or
contractarian social theory.14 Accordingly, Regan rejects the utilitarian and ani-
mal welfare approaches, which do rely on an appeal to consequences, and argues
that human and nonhuman animals possess equal inherent value precisely be-
cause they share a crucial similarity: almost every mammal—human or nonhu-
man—is the subject-of-a-life that is meaningful to that being, irrespective of the
value of that being to anyone else. Indeed, Regan distills clearly the concept of a
right as it is used in modern law and philosophy: a right acts as a barrier of sorts
between the rightholder and everyone else, and the barrier cannot be breached
solely because that breach will be of utility to someone else.

Regan argues that the basic moral right possessed by all moral agents and pa-
tients is the right to respectful treatment. This right is based on the “respect prin-
ciple,” which precludes treating the rightholder merely as a means to an end.
Rather, the rightholder must be treated in a manner consistent with the recogni-
tion that she possesses an inherent value that is the same as any other holder of
such a right. Regan interprets the notions of inherent value and respect to support
the “harm principle,” which holds that we have a prima facie duty not to harm in-
dividuals and that we owe this duty directly to the beneficiaries of the duty.15 Re-
gan recognizes, of course, that to say that animals (or humans) have rights is not
to say that those rights can never be overridden. Indeed, the reason that the harm
principle imposes a prima facie obligation—as opposed to an absolute obliga-
tion—is that the obligation may be overridden, but anyone who wishes to over-
ride the harm principle must present valid moral reasons for doing so and may not
simply appeal to consequences that would result were the right to be overridden.
For example, Regan accepts that rights can conflict and argues that in certain cir-
cumstances “numbers count” and that in those circumstances it is better to over-
ride the rights of the few rather than the rights of the many. In other circum-
stances, such as when overriding the rights of the few will leave the few worse
off than any of the many, then we should override the rights of the many. Regan
is clear, however, that “we must never harm individuals who have inherent value
on the grounds that all those affected by the outcome will thereby secure ‘the best’
aggregate balance of intrinsic values (e.g., pleasures) over intrinsic disvalues
(e.g., pain).”16

After presenting his basic argument, Regan asks what implications arise from
accepting that nonhuman animals share with human animals this basic right to re-
spectful treatment. He concludes that most forms of animal exploitation are
morally indefensible and that animal exploitation should be abolished and not
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merely regulated. He rejects vivisection, animal agriculture, sport hunting, and
other practices condoned by a Cartesian dualism that sees nonhuman animals as
fundamentally different from humans.17 Regan considers the major forms of
animal exploitation as resulting from a general failure to regard animals as
subjects-of-a-life. This failure is the direct result of the status of animals as
property.

Accepting a rights position does not lead to the absurd result—as it is often as-
serted by those who exploit animals—that animals enjoy the exact same rights that
humans enjoy or that humans and animals are the same for legal purposes.18 Un-
fortunately, this misunderstanding about the nature of rights theory is endorsed by
at least some academic commentators as well. For example, sociologists James
Jasper and Dorothy Nelkin state that the animal rights position as a general mat-
ter maintains that animals “[h]ave absolute moral rights to full lives without hu-
man interference.”19 Neither Regan nor any other deontological theorist argues for
“absolute” or “equal” rights for animals. Rather, rights are prima facie reasons for
eliminating recourse to consequences, but these reasons may be overridden by ap-
propriate moral considerations. Animal rights are no more “absolute” than human
rights. Moreover, no one argues that nonhuman animals should be given a right to
drive vehicles or to vote in national elections. Although all rightholders have equal
inherent value, that does not mean that they have the same rights.

In addition, accepting a rights position does not mean that there can never be
a conflict between rights. That is, the fact that animals may have certain rights
does not mean that those rights will always trump other rights that may be held
by humans or other nonhumans. This is another way of saying that rights are not
absolute. For example, the First Amendment to the United States Constitution
gives us the right of free speech. But even though the actual language of the First
Amendment seems quite unequivocal—“Congress shall make no law” prohibit-
ing speech—the right of free speech is not, and cannot be, absolute. If, for in-
stance, we are sitting in a crowded movie theater, we cannot yell “fire” just for
the fun of seeing everyone stampede out of the theater. Our speech rights are
limited by the rights of others in the movie theater to their bodily safety; and
their right is unnecessarily jeopardized by our “joke” of yelling “fire” when, in
fact, there is no fire. So, too, if animals have rights, those rights cannot be ab-
solute. There will be times when animal rights will conflict with human rights.
There is no certain way to resolve such conflict, but then, our legal system must
struggle with such conflict every day in the context of conflicts between human
rights.

Although Regan’s theory is important for many reasons, one of his primary
contributions is to have presented a plausible account of how a central notion of
rights theory—the notion that the rightholder is entitled to be treated as an end
and not solely as a means to an end—applies to animals. That is, the concepts of
animal rights and human rights are similar in at least this crucial respect, and
anything that we call a right—whether human or animal—should exhibit this
normative characteristic. As I argue, however, animals do not have rights in the
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sense that Regan uses that term, which is the way that the term is normally used
in rights theory. Indeed, the law at present regards animals as the property of
their owners and institutionally regards animals only as means to human ends.
Legal welfarism recognizes only one animal interest—the interest of the animal
in not being used “improperly” as property. According to the normative as-
sumptions that are at the foundation of legal welfarism, animals cannot be re-
garded as subjects-of-a-life, or as carriers of interests, because to characterize
animals as property is, from the outset, to treat animals as a legal entity that can-
not, as a matter of law, truly have rights.

As far as animal interests are concerned, and in contrast with rights theory, le-
gal welfarism reflects a particularly severe form of utilitarian thought in at least
two respects. First, legal welfarism generally requires that when we determine the
consequences of an act involving an animal, we should, for all intents and pur-
poses, ignore any interests that the animal may have, because it is appropriate to
regard animals solely as means to human ends.

Second, although legal welfarism does not seriously consider animal interests
as “consequences” that need to be balanced, it does count as a “consequence” the
violation of any possible legal or moral human rights. For example, some argue
that humans have the right to knowledge that may (or may not) facilitate medical
cures; scientists argue that they have the right to gather knowledge, whether or not
it is ultimately useful. So although legal welfarism appears to be based on consid-
erations of the consequences of actions, those consequences almost always impli-
cate the supposed violation of human rights, and often of human rights to exercise
control over property. As I just discussed in the context of explaining Regan’s the-
ory, a right is a prima facie reason to protect the rightholder’s interest in the ab-
sence of a compelling reason to do otherwise. Since an animal is regarded solely
as a means to an end as the property of human owners, and since the animal’s in-
terests are evaluated against this status as property, the outcome is almost certain:
people win and animals lose.

In an important sense, then, legal welfarism is partly a theory about human
rights and partly a theory of animal welfare; although it purports to balance the
consequences, in its actual implementation in the legal system it provides virtu-
ally complete protection to human property rights except when doing otherwise
would result in the gratuitous (i.e., economically unproductive) infliction of ani-
mal suffering or death.

It should come as no surprise that such a system does not work particularly
well to provide meaningful protection to nonhuman animals.

The Organization of the Book

The book is divided into three parts. In Part I, I examine in a general way the par-
adigm of property that pervades our treatment of animals, and I provide an ex-
tended discussion of legal welfarism. As part of this exploration of the status of
animals as property, I present a brief historical sketch of our treatment of animals
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as property and discuss the effect that this categorization has had on selected le-
gal doctrines that concern our treatment of animals. In this context, I explore the
concept of “standing,” a jurisdictional concept that has often been used to keep hu-
man/animal conflicts out of the courts. The concept of “standing” requires that the
entity before the court be the entity properly empowered by the law to bring the
particular claim. By treating animals as property, animals are simply excluded as
unable to raise legal claims. This is true even though nonhuman entities, such as
corporations, have standing to raise legal claims. I also explore how the charac-
terization of animals as property often conflicts with the nonlegal status of at least
certain animals as members of human families.

I argue that our way of resolving human/animal conflicts is facilitated by what
may be called the “normativity” of legal regulation, or the notion that fundamen-
tal normative assumptions of legal welfarism are obscured by certain other nor-
mative notions. For example, the assumptions of legal welfarism that animals ex-
ist only as means to human ends and that animals have no interests that trump
human property rights (themselves normative notions) are obscured by the nor-
mative principle that animal exploitation is perfectly permissible as long as it is
done as “humanely” as possible.

Finally, in Part I, I consider the general theoretical claim that current laws reg-
ulating the use of animals do not give rise to animal rights. It is important for me
to establish this claim as part of my argument that we balance considerations of
human rights against animal interests that are unprotected by rights. If the current
regulation of animal exploitation per se creates meaningful rights in animals, then
my criticism of legal welfarism becomes far more difficult and far less interesting
as a mere clash of rights. In any event, I explore the regulation/ rights question in
general in Part I and then pursue the matter in Parts II and III in order to test the
thesis, and its general theoretical formulation in terms of normative analysis and
rights theory, in particular contexts.

In Part II, I examine how the paradigm of property applies in the context of
anticruelty laws. Although “humane” laws provide an opportunity to test the
thesis in a specific context, these statutes actually apply to a wide variety of
conduct concerning animals, and in this sense, the context is more general than
that provided in Part III. I argue that although anticruelty statutes supposedly
represent a “regulation” of or restriction on our use of animals as property, these
statutes are, for the most part, completely ineffective in protecting animals,
although these laws probably do a very good job of protecting human property
rights in animals.

In Part III, I examine the use of animals in an even more specific context—the
use of animals in experiments. The use of animals in experiments is ostensibly the
most heavily regulated use of animals in the United States. The primary regula-
tory structure, the federal Animal Welfare Act, and its various amendments and
implementing regulations represent what at least appears to be a pervasive regu-
latory scheme. Further, this regulation occurs against a backdrop of certain as-
sumptions that militate against governmental regulation of research and serve to
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inform how the “balancing” framework is applied in the case of animals used in
experiments.

The propriety of using live animals in medical experiments is currently a most
controversial social issue that has engendered highly charged responses from all
sides. Although the issue is certainly not a new one, the debate has recently taken
a marked turn. In the early 1980s an aggressive and highly organized animal
rights movement emerged that was aimed directly at the use of animals in science.
Some who adopt the animal rights position argue for the abolition of all vivisec-
tion on the ground that animals have rights that are violated by using them in
experiments.20 This position rejects efforts to apply the welfarist theory through
federal laws, such as the Animal Welfare Act, and maintains that even if regula-
tion were effective, it would be morally unacceptable to treat animals as means
to human ends. Researchers obviously reject the animal rights position and in-
stead claim to adopt a conservative animal welfare position, according to which
“the responsible use of animals in scientific research for the benefit of humans is
morally sound.”21 “Responsible” use, I argue, is any use that produces a “bene-
fit,” which is so measured that virtually any use of animals may be said to pro-
duce the requisite “benefit.”

A discussion of the use of animals in experiments also serves to illustrate
vividly issues of the normativity of law. Reliance on normative concepts such as
the “humaneness” of research or the “necessity” of pain is problematic because
such concepts are defined within a legal framework that from the outset is highly
prejudicial to animal interests and that is inclined to consider any use “humane”
or any level of pain “necessary” as long as there is some human benefit to be
gained. This benefit may be only the satisfaction of some curiosity on the part of
scientists. Moreover, these normative concepts miss the boat in the most crucial
sense: they obscure the fundamental question whether such use of animals is
morally acceptable in the first place, and assume that such use must be acceptable
as long as there are benefits for human beings.

Some Preliminary Observations

I offer four preliminary observations. First, I do not discuss at any length the cur-
rent philosophical controversies concerning the nature of property.22 That is, I do
not discuss the justification of property or evaluate the institution of property. I
discuss various conceptions of private property only to demonstrate that what-
ever restrictions are placed on an animal owner in terms of what use she may
make of her property, such restrictions are unlikely to have any positive effect on
the treatment of animals. Moreover, my discussion of property is restricted pri-
marily to American law, with occasional references to British law. Property is,
in essence, a bundle of rights that can differ considerably from place to place.
Accordingly, I do not attempt a comparative analysis, although it is not disputed
that animals are regarded as property in the law of virtually every legal system in
the world.
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Second, although I argue that the status of animals as property facilitates their
exclusion from the scope of our legal (and moral) concern, I do not maintain that
characterizing sentient beings as property necessarily means that those beings will
be treated exactly the same as inanimate objects or that property can never have
rights as a matter of formal jurisprudential theory. For example, although slaves
were, for some purposes, considered “persons” who technically held certain rights,
those rights were not particularly effective in providing any real protection for
slaves. We could decide to grant certain rights to animals while continuing to re-
gard them as property. The problem is that as long as property is, as a matter of le-
gal theory, regarded as that which cannot have interests or cannot have interests
that transcend the rights of property owners to use their property, then there will
probably always be a gap between what the law permits people to do with animals
and what any acceptable moral theory and basic decency tell us is appropriate. It
is my tentative conclusion that animal rights (as we commonly understand the no-
tion of “rights”) are extremely difficult to achieve within a system in which ani-
mals are regarded as property, although this precise issue transcends the scope of
the present work.

Third, and related to the foregoing consideration, I emphasize that I am only
concerned with laws that attempt to regulate our treatment of animals through the
requirement that we treat them “humanely” or that we not impose on them
“unnecessary” suffering. I do not discuss—except where indicated—laws that
regulate our treatment of animals through the imposition of prohibitions on
particular conduct. The reason such prohibitory laws are important is that they
arguably recognize that animals have at least some interests that may not be
sacrificed; legal welfarism, by contrast, accepts that all animal interests may be
sacrificed in favor of human interests. The vast majority of the laws in this country
that affect our treatment of animals do not involve prohibitions, and my analysis
will accordingly be focused on those types of laws that do presently characterize
the legal treatment of animals in this country. In any event, it is clear that more
work needs to be done on the role of prohibitions (as opposed to nonprohibitory
regulation) in creating rights.

Fourth, although I will discuss various philosophical issues and doctrines, the
reader should not regard these discussions as exhaustive in any sense. My discus-
sions will be limited to those portions of philosophical doctrines that directly con-
cern the legal issues under consideration.
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PART I

The Status of Animals as Property

By allowing [animals] to be owned by those who would raise
them for food, as a source of various byproducts (e.g. wool), as
objects to be entered into competitions, or even as pets, we show
that we are willing to treat animals as mere means to human ends.
All of this is, of course, perfectly compatible with insisting that
unnecessary animal suffering should be eliminated.

Baruch A. Brody, “An Evaluation of the Ethical Arguments
Commonly Raised Against the Patenting of Transgenic
Animals”





C H A P T E R  O N E

The Problem: “Unnecessary” Suffering 
and the “Humane” Treatment of Property

“Necessary” Suffering: Three Examples

THERE IS increasing social concern about our use of nonhumans for experiments,1

food,2 clothing,3 and entertainment.4 This concern about animals reflects both our
own moral development as a civilization and our recognition that the differences
between humans and animals are, for the most part, differences of degree and not
of kind. For example, recent work in animal behavior and psychology has con-
firmed that many animals possess highly developed cognitive abilities.5 A popu-
lar magazine had a front-cover feature on the implication of our recognition of an-
imals’ cognitive abilities and concluded that “it is one thing to treat animals as
mere resources if they are presumed to be little more than living robots, but it is
entirely different if they are recognized as fellow sentient beings.”6 Philosophical
writings, such as The Case for Animal Rights by Tom Regan and Animal Libera-
tion by Peter Singer, have presented and developed sophisticated and persuasive
arguments in favor of increased moral consideration for animals. According to Re-
gan and Singer, prevailing social attitudes toward animals are characterized by
“speciesism,” which, like racism, sexism, or homophobia, uses a morally irrele-
vant criterion—species membership—to determine membership in the moral
community. Regan and Singer argue that speciesism is no more logically or
morally defensible than is any other form of prejudice against the other or bias in
favor of those who are like the self.

Although animal rights may be a remote goal in a nation that still disregards
the rights of the poor, of women, of people of color, and of children and the el-
derly, there can be little, if any, doubt that conventional morality strongly pro-
scribes the infliction of any “unnecessary” pain on animals and imposes an oblig-
ation of all humans to treat nonhumans “humanely.”7 Despite ubiquitous
agreement on these points, there is also widespread acknowledgment that animal
abuse does continue unabated in our society. What accounts for this ostensible
irony is that animals do not have rights under the law. There are, of course, many
laws on the federal and state levels that purport to protect animals from “inhu-
mane” treatment, but these laws do not really confer rights in the sense that we
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usually use that term. Indeed, the vast majority of these laws do not even prohibit
certain types of conduct that adversely affects animals. To the extent that the law
does contain any types of prohibitions, such as the illegality of dogfighting or
cockfighting, these prohibitions are usually more concerned with class issues or
other moral issues than with animal protection. Similarly, aggressive efforts by po-
lice to prohibit the use of animals in religious “sacrifices” may have more to do
with racist attitudes about the religion involved than with concern about animals.
Both dogfighting and cockfighting are activities that are ostensibly more common
among members of disempowered minority communities. Although these prohi-
bitions also appear to be related to a general social disapproval of gambling, other
animal wagering activities (e.g., horseracing) are more common among the mid-
dle and upper classes; indeed, several such events, such as the Kentucky Derby,
are quite celebrated. Prohibitions (e.g., no animal can be used in burn experiments)
may imply that there are some interests possessed by the animal that may not be
traded away simply because of consequential considerations (e.g., the animal has
an interest in not being used in burn experiments even where it can be plausibly
argued that humans will benefit). Animals are the property of people, and property
owners usually react rather strongly against any measure that threatens their au-
tonomy concerning the use of their property.

I refer to the current regulatory structure in this country as it pertains to ani-
mals as legal welfarism, or the notion, represented by and in various legal doc-
trines, that animals, which are the property of people, may be treated solely as
means to ends by humans as long as this exploitation does not result in the inflic-
tion of “unnecessary” pain, suffering, or death. I use this expression to distinguish
current legal doctrine from other consequentialist moral theories that may advo-
cate greater protection for animals and from the moral notion of animal rights,
which, as I discussed in the Introduction, seeks to shift our framework for dealing
with animal issues toward a recognition that at least some animals may be said to
possess rights that are not subject to abrogation merely because humans will ben-
efit from that abrogation. Moreover, I distinguish legal welfarism from other types
of regulatory systems, such as those that might attempt to regulate animal treat-
ment through the imposition of prohibitions. As I mentioned above, when the state
prohibits altogether certain types of animal treatment, it may recognize animal in-
terests that are not subject to abrogation simply on the basis of consequential con-
siderations; legal welfarism treats virtually all animal interests as subject to sacri-
fice in favor of human interests, however trivial relative to the animal interest at
stake.

The law requires that we “balance” the interests of humans and animals in or-
der to decide what constitutes “humane” treatment and “unnecessary” suffering.
The problem is that the framework of legal welfarism contains numerous norma-
tive considerations that render empty, for the most part, any attempt to “bal-
ance”—at least as far as animal interests are concerned. The result of legal wel-
farism is that in many instances a relatively trivial human interest is balanced
against an animal’s most fundamental interest in not experiencing pain or death,
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and the human interest nevertheless prevails. We all reject “unnecessary” cruelty,
but we still allow bow hunting, pigeon shoots, rodeos, and all sorts of activities
that are difficult to justify on any coherent moral ground. These practices result in
unspeakable cruelty to animals, and none of these practices serves any purpose be-
yond mere entertainment. Nevertheless, such practices are protected under the
law. A legal system that relies primarily on laws requiring “humane” treatment or
prohibiting “unnecessary” suffering simply cannot protect beings that are, as a
matter of law, regarded as the personal property of their owners. Three examples
will illustrate the problem.8

First, in New Jersey Society for the Prevention of Cruelty to Animals v. Board
of Education,9 a local humane society sought to recover penalties against a school
board when a high school student was permitted to induce cancer in live chickens.
The state anticruelty law made it a misdemeanor to “‘[i]nflict unnecessary cruelty
upon a living animal or creature’” or to “‘needlessly mutilate or kill a living animal
or creature.’”10 The statute also provided that “‘[p]roperly conducted scientific ex-
periments’” were not covered.11 There was no claim that the experiment was one
for which there was any medical need. Indeed, the court noted that it was long
known that the virus involved caused cancer in chickens and had “been the sub-
ject of many experiments over the years.”12 Nevertheless, the court deferred to sci-
entific experts who, as “a result of Federal Government grants of some eight mil-
lion dollars,” concluded “that the use of living animals is essential at the high
school level for biological studies in that it . . . helps students have sympathy for
living things.”13

Second, according to a 1992 article, scientists have determined that the same
genetic mutation that causes quarter horses to have desirable physical appearance
can also “cause the muscles to periodically seize up with spasms so uncontrollable
that the afflicted animal may topple over and even die.” The article continues:

now that scientists have identified the guilty mutation and have developed a relatively
simple test to detect it, a debate is roiling the fierce, high-stakes world of horse 
breeding on whether it is fair to continue propagating a potentially dangerous trait in a
breed simply because the characteristic can reap so many rewards for the human 
owners.14

Presumably, those who would opt for breeding for the mutation would regard any
resultant suffering or death of the horse as “necessary.”

Third, it was reported in 1993 that a landmark tourist attraction located in the
area of New York known as Chinatown had regrettably ceased to exist. The
attraction consisted of a specially trained chicken who lived in a small coop that
was fitted into a vending machine. When a customer dropped fifty cents into the
machine, the chicken, called Willy by his owner, would play tic-tac-toe with the
customer—and would almost always win. Willy had spent all of his life—two
years—living in the machine. His predecessor spent eight years in the coop, and
other performing chickens have been in the Chinatown games arcade since the
1960s. A glass front left the coop, which had a wire floor, exposed constantly to

The Problem 19



hordes of tourists who stared at these birds and challenged them to “play.” The
coop was located “next to the rows of noisy electronic zappers and death rays,”
not far from another chicken, whose name was not reported by the Times, and who
amused patrons by dancing rather than playing tic-tac-toe. When a customer
dropped seventy-five cents into the machine, the chicken “walk[ed] through a trap
door to a round metal tray resembling a wobbly turntable. As the tray teeter[ed],
the chicken flap[ped] its wings and shuffle[d] to balance itself in a manner that
look[ed] like dancing.”15

The tone of the report about Willy was a mixture of maudlin sentimentalism
and attempted humor. The writer stated that although it is the “job” of chickens to
die, “for those of us who have played the chicken, the sight of its empty box evokes
feelings of sadness, if not quite tragedy.” “It showed a great deal of heart almost
to the end. Just two days before it died it was still pecking its way through games
with whoever dropped 50 cents into the slot in front of its coop.” Willy was “not
like meat from Frank Perdue. It was our playmate, and since we have always been
a particularly self-centered species, that elevated it.” The dancing chicken “in the
best show-business tradition . . . carries on despite the death of its comrade.” The
arcade owner is thinking about replacing Willy but complained that trained chick-
ens cost more than $1,000 “ ‘which is a good deal of money when you consider
that the last one only lived two years.’ ”16

There was not one word in the lengthy report about the propriety of this amuse-
ment from the standpoint of the humane treatment of animals. And despite New
York’s strongly worded anticruelty statute, the American Society for the Preven-
tion of Cruelty to Animals, located in New York City, has not prohibited this
senseless and wholly unnecessary exploitation of these birds.

“Unnecessary” Cruelty: The “Balance” 
of Unprotected Animal Interests

It is difficult, if not impossible, to understand the use of “necessity” in any of the
three preceding examples. In the first example, a high school student’s infliction
of pain and death on chickens is justified as necessary to the child’s development
of a “sympathy for living things.” Most of the time, those who use animals in ex-
periments justify that use by pointing to alleged benefits to human and animal
health and the supposed necessity of using animals to obtain those benefits. In this
case, however, there was no claim of such benefit, and it is certainly difficult to
maintain that inducing cancer in an animal is “necessary” to achieve the stated goal
of teaching young people “sympathy for living things.” Similarly, those who use
animals in teaching usually justify such use as “necessary” for the development of
professional skills. In this case, however, the student was in secondary school and
clearly did not need to learn such skills at that point in his educational career.
Rather, the human interest, described as helping students to develop “sympathy”
for animals, was held to outweigh the animals’ fundamental interests in not being
used for such purposes.
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In the second example, the continued breeding for the mutation is “necessary”
for horse owners to profit. There is no claim that the continued breeding will re-
sult in any benefit whatsoever—other than monetary profit for human beings.
Monetary benefit, then, is sufficient to constitute the “necessity” required when we
seek to justify animal exploitation—at least as far as some horse breeders are con-
cerned. As the third example illustrates, human amusement is considered enough
of a justification for animal exploitation that the Times writer did not consider it
necessary even to address the issue of humane treatment in the article.17 The third
example is also reflective of the concerns raised in the context of the pigeon shoot
I described in the Preface.

If animal use is “necessary” in these three cases—which are, by far, not the
most egregious examples that could be used—then when is animal use “unneces-
sary” and what, exactly, does “necessity” mean? When we turn to legal doctrine
to try to understand the notion of “necessity,” we see that the notion that applies
to human/animal conflicts stands in marked contrast to the notion employed when
human/human conflicts are involved. Every first-year law student has read Regina
v. Dudley & Stephens,18 a case involving cannibalism. Dudley and Stephens, to-
gether with Brooks and Parker, were shipwrecked in a storm 1,600 miles from the
Cape of Good Hope. The four young men were afloat in a small boat that had sur-
vived the storm, but the boat had no water and only two small cans of turnips, and
the nearest land was over a thousand miles away. After having no food for nine
days or water for seven days, Dudley and Stephens killed Parker without the lat-
ter’s consent.19 They then drank Parker’s blood and ate his body. Four days after
Parker was killed, a passing ship rescued the men, and Dudley and Stephens were
tried for the murder of Parker.20 At trial, the defendants argued that their killing of
Parker should be excused under the doctrine of “necessity” because it was “nec-
essary” for Dudley and Stephens to preserve their own lives.21 The court rejected
this argument, holding that there is no “absolute and unqualified necessity to pre-
serve one’s life.” In rejecting this notion of necessity, the court asked, “Who is to
be the judge of this sort of necessity? By what measure is the comparative value
of lives to be measured?”22

In Dudley & Stephens the jury found specifically that at the time of the mur-
der, Parker was in a much weaker physical condition than the other three men, that
it was likely that Parker would have died before the other three men even if he had
not been murdered, and that there had been no reasonable prospect that the men
would be saved.23 Nevertheless, the court found that the defendants’ actions were
not justifiable as “necessary.”24 Although Dudley and Stephens had interests in re-
maining alive, so did Parker, and Parker’s right was upheld even though his “sac-
rifice” had beneficial consequences for a greater number of other people. This is
the whole point of a right: as a general matter, it cannot be abrogated even if the
violation produces beneficial consequences for others. To put it another way, when
it comes to killing innocent human beings or inflicting injuries on them, we tend
to reject utilitarian thinking in favor of treating persons as ends, rather than as
means to ends. Moreover, the court correctly pointed out that any appeal to the
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“necessity” for homicide would invariably involve the courts in value judgments
about the relative value of human rightholders and in formulating criteria for de-
termining what constitutes “necessity.”

Indeed, if a researcher needed fifty innocent unconsenting human beings in or-
der to perform an experiment that would result in a cure for cancer, most people
would not permit the use of humans in the experiment. Although the use of the hu-
mans might be “necessary” in a very direct and causal way, most people would re-
gard the necessity argument as ignoring the rights claims of the potential victims.
We simply use the concept of “necessity” in different ways when we talk about
humans and nonhumans. In Dudley & Stephens the four men also killed and ate a
turtle fairly early in their voyage. But the court never discussed any legal or moral
issue connected with the death of the turtle. The level of human need that results
in the “necessity” for animal suffering or death is clearly different from the level
“needed” for human suffering or death.

The problem is that many animal exploiters assert that the notions of “neces-
sity” are the same and equally protective of human and animal life.25 This asser-
tion is simply not true. When we balance human and animal interests in order to
see whether suffering is “necessary” or “justified,” our notion of “necessity” is
shaped by the fact that we generally balance two very different entities. Human
beings are regarded by the law as having interests that are supported by rights. In
the case of Dudley & Stephens, the three men were all rightholders, and the court
sought to balance competing claims of right. Nonhuman animals are regarded by
the law as incapable of having rights—or, at least, the same type of rights pos-
sessed by humans—despite an increasing consensus that animals possess some
moral rights that ought to be recognized by the legal system. Our entire legal ap-
proach to resolving human/animal conflicts, which, as I mentioned above, rests on
the notion of animal welfare and not animal rights, virtually guarantees that ani-
mal interests will be regarded as of lesser import, even when the human interest is
trivial relative to the animal interest. Moreover, there are other normative consid-
erations involved that make it difficult, if not impossible, for animals to prevail.
For example, we often assume without question that we can accord “humane”
treatment to animals used in sometimes quite painful medical experiments. Thus,
to the extent that humans have rights and animals do not, animal interests are, of
necessity, accorded less weight.

A critic may reply that “necessity,” when used to discuss moral necessity, as
opposed to causal necessity, is inherently imprecise whether applied to animals or
humans. This criticism requires that I first distinguish briefly two senses of the
term “necessity.” Necessity, as I am presently discussing that notion, refers to
moral necessity; a judgment that treatment does not result in “unnecessary”
suffering is a moral judgment and is quite different from the usual case of a
judgment of causal necessity. There is, however, a sense in which judgments
about “necessary” suffering all concern causal necessity. For example, those who
use animals in biomedical experiments make moral judgments about necessity
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(i.e., they routinely deny that animal suffering is “unnecessary”), but they also
make a general judgment about causal necessity: they maintain, for the most part,
that animal use is necessary—in a causal way—if humans are to achieve progress
in fighting disease, developing medicines and new products, and so forth. On this
view, progress and animal exploitation are causally linked. Similarly, someone
who supports the use of animals in rodeos (in which animals are brutally treated
and killed routinely) may argue that animal use is necessary—in a causal way—
given the nature of the activity. Although I am more concerned about moral judg-
ments about necessity, the line is difficult to draw, and in a sense, the problem is
precisely that from the point of view of the person seeking to exploit the animal,
almost all judgments about necessity are of a causal type; the exploiter is assert-
ing that the animal use is necessary given the nature of the practice, which will,
by definition, involve animals. From an external point of view (i.e., the perspec-
tive of one not involved in the activity), these judgments say more about moral-
ity than they do about causation.

Although there is ambiguity surrounding the notion of moral necessity as applied
to humans or animals, judgments of moral necessity are more problematic when
animals are involved. For example, if one of my colleagues were to tell me that I was
being “unnecessarily” harsh in my classroom behavior with my law students who
gave wrong answers in recitation, that comment would most certainly represent a
value judgment (or, perhaps, a series of such judgments) that probably could not be
reduced to any noncontroversial or “precise” assertion. Although there is inherent
imprecision in the notion of necessity, my point about its differential application to
animals goes well beyond any such imprecision. To return to my colleague’s
criticism: if I responded in class to a student’s wrong answer by shooting and killing
the student, my colleague’s criticism would not be particularly meaningful, since my
reaction already transcended what could be called “necessary” by any standard.
Indeed, although my shooting the student could be criticized coherently on numer-
ous moral and legal grounds employing a wide range of moral discourse, I doubt that
anyone would think it sensible (or even coherent) to discuss whether I inflicted
“unnecessary” suffering or death on the student. The point is that when we are
talking about human beings, not every action is open to discussion and ultimate
characterization as “necessary” or “unnecessary,” even taking into consideration
the linguistic imprecision. The reason is, as illustrated by Dudley & Stephens, that
humans have certain rights that protect their interests and those interests are simply
excluded from the balancing process. In the case of animals, every animal interest
that we acknowledge (and we do not recognize many, and some philosophers ar-
gue that animals have no interests at all) is subject to being compromised. There-
fore, even though judgments of moral necessity are inherently imprecise even as
they apply to humans, they are qualitatively more problematic when animals are in-
volved, because there is, by virtue of the fact that animals are not rightholders, no
animal interest that cannot be sacrificed if some human decides that the animal’s
death or suffering is “necessary.”
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Animal Property and Legal Welfarism

The lopsided results generated by such an unbalanced balancing approach are ex-
acerbated when the property rights of humans are involved, because animals are a
form of property. Humans are entitled under the laws of property to convey or sell
their animals, consume or kill them, use them as collateral, obtain their natural div-
idends, and exclude others from interfering with an owner’s exercise of dominion
and control over them. A property owner’s treatment of an animal may ostensibly
be limited by anticruelty laws, but property rights are paramount in determining
the ambit of protection accorded to animals by law.

The property status of animals dominates the way in which the political and
legal systems think about nonhumans. For example, President Clinton recently
proclaimed the first week of May as “Be Kind to Animals and National Pet
Week.”26 In the proclamation, President Clinton made the following observations
concerning animals: (1) in colonial times, animals acted as beasts of burden and
carried our belongings; (2) animals helped early settlers to earn a living and oth-
erwise to sustain themselves; (3) animals serve the blind as guides; (4) animals as-
sist in military, customs, and law enforcement efforts; (5) animals ease the loneli-
ness of the ill and the elderly; and (6) animals entertain us and our children in our
daily lives. It should be noted that in every instance of our interaction with ani-
mals mentioned by President Clinton, the emphasis is upon the instrumental value
of animals and not on any inherent value that the animals may have. This is re-
flective of the notion that animals are property; they are, as a matter of law, solely
means to human ends. As such, their value is measured in terms of their useful-
ness to humans, and not in terms of their own interests, the existence of which can-
not be denied. Moreover, property rights have an explicit constitutional basis and
are considered to be “natural rights,” reflecting the moral ontology of English
philosopher John Locke.27

The property aspect of animals is almost always a major component in the res-
olution of human/animal conflicts, because even if the property status is not ex-
plicit, in almost all circumstances in which human and animal interests conflict a
human is seeking to act upon her property. As far as the law is concerned, it is as
if we were resolving a conflict between a person and a lamp, or some other piece
of personal property. The winner of the dispute is predetermined by the way in
which the conflict is conceptualized in the first place. The human interest in re-
garding animals as property is so strong that even when people do not want to con-
sider animals as mere “property” and instead view animals as members of their
family (as in the case of dogs, cats, and other companion animals), the law gener-
ally refuses to recognize that relationship. For example, if one person negligently
kills the dog of another, most courts refuse to recognize the status of the animal as
family member and limit the owner to the same recovery that would be allowed if
the property were inanimate.

There are rights other than the right of private property that serve to support
the interests against which we balance the unprotected interests of animals, but
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these other rights usually depend on legal welfarism’s fundamental assumption
that animals are property. For example, as I show in Part III, defenders of the use
of animals in biomedical experiments often argue that their use of animals is pro-
tected by their right of free inquiry, which, in turn, they connect with the guaran-
tee of free speech contained in the First Amendment to the United States Consti-
tution. I argue that the right of free inquiry cannot serve to justify animal
experimentation and that, in any event, such a claim would depend ultimately on
the property status of animals. So, even though there are other human rights that
may be relevant in the balancing process, these rights often assume the property
status of animals.

The status of animals as property, as well as the resulting inability to “balance”
animal and human interests, is effectively obscured by our discussion of the rele-
vant issues in “normative” terms. As a general matter, our discussion of issues con-
cerning the nature of law, the nature of rights, the process of judicial decision mak-
ing, and the character of legal reasoning is “cast in terms of conflicts among
normative conceptions of justice, efficiency, rights, morality, order, self-determi-
nation, community, and so on.”28 We must be more skeptical about normative
analysis because it may serve to legitimize the oppression of certain members of
society. For example, Richard Delgado argues that in the literature debating sur-
rogate motherhood, in vitro fertilization, and egg transfer, the primary moral is-
sues concern the need to ensure informed consent and to protect the contractual
freedom of the parties. Delgado argues that these concerns focus on the “micro”
issues and hide the fact that the development of such technologies

invariably sharpen the differences in resources and control between the “haves” and 
the “have-nots.” Reproductive technologies are likely to do so even more than other
types of technology, since they are developed and distributed by a group (the medical
profession) that is already empowered and has high prestige, and then distributed
mainly to patients (a vulnerable group) who are largely female and infertile.29

Precisely the same problem occurs when we discuss the regulation of animal
exploitation. When we purport to regulate animal exploitation, we talk in norma-
tive terms of the “humane” treatment of animals (e.g., of the minimum size of
cages in which animals used in experiments are housed) and the prevention of “un-
necessary” pain (e.g., through the use of anesthetics and analgesics). Although
these “micro” ethical issues make it appear as though we are taking animal inter-
ests most seriously, such concerns fail to take into account that any laws and reg-
ulations affecting animals are interpreted and applied by an empowered group
(i.e., the owners of animals) to sentient beings who arguably constitute the most
disempowered group in our society—nonhuman animals. The total disparity in the
economic power between the two groups—humans and animals—is manifested in
the legal approach to the resolution of human/animal conflicts.

The reliance on these normative concepts obscures the fundamental issue to
be decided: Is our exploitation of nonhumans justified in the first place? These
normative concepts assume, sub silentio, an affirmative answer to this question.
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The normativity of the law as it concerns animals supports structures regulating
animal use that focus our attention on notions like “humane” treatment and
“unnecessary” suffering and away from the status of animals as property and the
primary consequence of that status: that these terms have completely different
legal meanings from the ones they have in ordinary language. That is, normativity
obscures the realities of legal welfarism, which dictates that the level of animal
protection be limited to that which most efficiently facilitates the exploitation of
animals.

To the extent, then, that legal thought prescribes that our treatment of animals
requires that we balance competing human and animal interests—and with the
help of normative analysis—we delude ourselves in thinking that animals can ever
prevail. Our myriad laws and regulations that purport to protect animals are un-
able to achieve even a minimally acceptable level of protection as long as humans
are the only rightholders and animals are regarded as “property.”

Despite the universally accepted moral maxim that we ought not to kill or in-
flict pain on animals unless it is “necessary,” our legal system, which embodies le-
gal welfarism, is structured so that virtually any animal exploitation can be re-
garded as “necessary.” That is, the law has developed a distinct structure for
dealing with animal claims, and that structure, by deflecting attention to norma-
tive concerns that serve only to highlight the “micro” issues, guarantees that ani-
mal claims never even get into court. Even if a claim does get into court, the ani-
mal interest is weighed as trivial relative to the human interest at stake.

Legal welfarism has four basic and interrelated components. First, legal wel-
farism characterizes animals as the property of human beings. The only difference
between domestic animals, which, by definition, must be owned by someone, and
wild animals is that in the latter case ownership in the animals is held by the state
and may be transferred to nongovernmental owners.

Second, legal welfarism interprets the property status of animals to justify the
treatment of animals exclusively as means to human ends.

Third, legal welfarism provides that animal use is “necessary” whenever that
use is part of a generally accepted social institution.

Fourth, legal welfarism does not proscribe “cruelty” as that term is understood
in ordinary discourse. Rather, legal welfarism interprets “cruelty” to refer to ani-
mal use that, for the most part, fails to facilitate, and may even frustrate, that ani-
mal exploitation. For example, we tolerate practices in animal agriculture, such as
castration and branding without any pain relief, and we do not label these prac-
tices “cruel,” because they facilitate our institutional use of animals for food. We
do not, however, permit farmers to starve these castrated and branded animals to
death merely because the farmer does not wish to be bothered to feed the animals.
The difference in treatment is not attributable to any differences in the quality of
treatment. Rather, castration and branding are regarded (by those who own ani-
mals used for food) as “necessary” and are, as a result, permitted by the legal sys-
tem, whereas allowing animals to starve for no reason other than neglect does not
facilitate the exploitation of the animals for food or any other purpose.
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Maximizing the Value of Animal Property

In the preceding section I argued that legal welfarism permits any animal
exploitation that is not wholly gratuitous. To put the matter another way, legal
welfarism, or the treatment accorded to animals under the law, is determined not
by reference to any moral ideal but by the property status of the animal and by
what conduct is perceived to maximize the value of animal property. According
to traditional economic analysis, people are rational maximizers of their satisfac-
tions, and resources tend to gravitate toward their most valuable uses if voluntary
exchange is permitted.30 The Coase Theorem states that the initial assignment of
a property right does not determine the ultimate use of the property, precisely
because, in the absence of transaction costs,31 resources are ultimately used in a
way that maximizes wealth irrespective of the initial distribution of rights.32 How
this wealth maximization occurs depends in large part on the transaction costs
involved, but, according to the law-and-economics theorists, wealth maximiza-
tion not only serves to explain most of the doctrines of the common law but also
serves as a normative principle that guides judges in future decisions.33 Interest-
ingly, advocates of this approach often argue that the principle of economic
efficiency is either “neutral” or consistent with a morally desirable form of
utilitarian thought. Critics of the economic approach to law have argued that the
flaw in the indifference toward the initial distribution of rights is revealed by the
economist’s willingness to have human slavery as an initial starting point.34

Defenders of the approach reply that even if initial property rights were distrib-
uted so that “one person owned all the others, soon most of the others would have
bought their freedom from that person because their output would be greater as
free individuals than as slaves, enabling them to pay more for the right to their
labor than that right was worth to the slave owner.”35 Nevertheless, “the theoreti-
cal possibility exists that efficiency might dictate slavery or some other monstrous
rights assignment.”36 In such cases, the answer is found not in economic theory
but elsewhere: “we do not permit degrading invasions of individual autonomy
merely on a judgment that, on balance, the invasion would make a net addition to
the social wealth. And whatever the philosophical grounding of this sentiment, it
is too deeply entrenched in our society at present for wealth maximization to be
given a free rein.”37

Irrespective of the debate about the efficiency of human slavery, the implica-
tions of economic theory for animals are far less ambiguous. Property rights in
animals have historically been allocated to people—and animals remain prop-
erty—because that allocation of rights is thought to maximize the value of the
animal to human beings. Indeed, our allocation to humans of rights in the bodies
of animals reflects the notion that it is more efficient to relegate animals to property
status (with all of the consequences that are entailed and because of all the conse-
quences that are entailed) than it is to value animals for themselves and to accord
them dignity and respect. Moral concern for animals is not a “cost-justified
policy.”38 The fact that we allocate property rights in animals means that we do
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not value animals in themselves, or that we do not value animal protection (be-
yond what is necessary to ensure efficient exploitation of animals) in itself. The
property status of animals clearly maximizes the wealth of animal resources in that
the property status of animals makes possible a market in which there are offering
and asking prices. Indeed, it would make no sense to talk about the productive
value of animals if animals were not property; the only measure of their produc-
tivity involves their value to human beings. The productive value and the property
status of animals are inextricably intertwined. The value of animals is dependent
on their property status, and in the absence of a pervasive system of animal servi-
tude, it is unlikely—to say the least—that animals would “voluntarily” offer them-
selves to be used as food sources or as laboratory “equipment.” In a system in
which animals are property, they are, unlike human slaves (assuming the validity
of certain economic theories), going to remain property because although there
may be uses for the animal that maximize wealth even more, all uses depend on
the status of the animal as the property of humans. Animals are not capable of buy-
ing their freedom, and even if there are many affluent altruists who suffer great
discomfort from their knowledge of animal exploitation, it is unlikely that they
will be able to influence the treatment of animals in any significant way. Although
the economic analysis of statutes differs somewhat from common-law rules,
statutes also seek to provide only that level of protection of animals that is con-
sistent with the most productive use of the animal in the particular context. More-
over, since animals are the property of owners and we assume that the owners of
property seek to maximize the value of their own property, we rely to a great ex-
tent on self-governance to ensure that animals are given the level of welfare
needed to ensure their most efficient exploitation. Indeed, the fundamental eco-
nomic notions of Pareto superiority, an economic state where no one is worse off
and at least one person is better off than in an alternative state, and Pareto opti-
mality, an economic state in which no person can be made better off without harm-
ing another person, assume that people are the best judges of their relative well-
being and of their valuation of their own property, which includes their animal
property.39

Even when society regulates the uses of property, that regulation is, at least
ideally, supposed to maximize social wealth, and in some cases the owner of the
property may be entitled to compensation if the property is taken outright or is reg-
ulated to such a degree that there is a constructive “taking” of the property. Reg-
ulation of the use of animals represents the only instance of property regulation
where the regulation is, at least ostensibly, for the benefit of the property and not
for the purpose of maximizing social wealth—although, for those people who are
concerned about the treatment of animals, the regulation of animal use may rep-
resent a benefit. We seek to achieve the optimal level of regulation given the value
of the property and the overall social wealth that results from the regulation.

For the most part, however, the suffering of animals represents a truly
“external” cost of animal use because there is no easy way to quantify and
“internalize” that cost for purposes of determining what course of action best
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serves the goal of economic efficiency. Indeed, to the extent that the regulation
of animal use produces a social benefit, we do not measure that benefit from the
point of view of the animal, because the animal is only property that has no
entitlements protected by right or otherwise. Rather, any social benefit must be
understood in terms of the benefits that humans perceive to come from such
regulation. As one government agency charged with regulating animal use has
stated, “animal welfare is an anthropomorphic attribute” that requires the mea-
surement of the “increase in the level of public perception in animal welfare as
the level of stringency of the regulations also increases.” Such measurements
involve a “lengthy and cost prohibitive study of marginal increases in social wel-
fare or utility.”40

The tension that arises from the perceived need to maximize the value of
property—in this case, animal property—and the costs of regulation of property
use mean, in effect, that the standards of animal welfare—the legal standards for
determining what constitutes “unnecessary” suffering or “cruel” treatment—are,
for the most part, determined not by some moral ideal but by the perceived
legitimacy of the use to which the animals are put. And without any notion of
absolute prohibitions on the use of animals, virtually all uses of animals that
generate social wealth are regarded as legitimate. To put it another way,
“humane” treatment and “unnecessary” suffering are determined by what most
productively facilitates particular forms of animal exploitation. If the use
objected to results in the infliction of suffering but that suffering facilitates that
use and generates social wealth, then the use, however “inhumane” it may be in
terms of the ordinary use of the word, results in “necessary” suffering that is not
proscribed. If there is no socially recognized economic benefit generated by the
conduct and the conduct consists largely of the infliction of gratuitous suffering,
then the law may proscribe the conduct because overall social wealth is dimin-
ished. Moreover, legal welfarism requires structures that exclude the imposition
of costs on animal ownership without corresponding economic benefits for (ani-
mal) property owners. That is, if we assume (as we do) that property owners know
best how to use property and that it is difficult to quantify the social benefit of in-
creased animal welfare, then any changes to the regulatory scheme that depart
from these assumptions will be regarded (probably correctly) as diminishing the
efficient use of animal resources. For example, as I show in Chapter Four, courts
have developed rules to bar claims that are perceived to represent inefficiency in
the system of animal ownership.

Economic analysis of child protection offers an insight that helps to elucidate
the preceding point. Generally speaking, given that society wishes “to maximize
the aggregate welfare of all of its citizens,” “children require a considerable in-
vestment of both parental time and market inputs (food, clothing, tuition, etc.)” in
order “to realize their potential as adults—in economic terms, to achieve a high
level of lifetime utility.”41 Society has laws to protect children, such as require-
ments of financial and educational support and restrictions on child labor, in order
to ameliorate the underinvestment of resources in children’s human capital.
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Although, as a historical matter, the concern for child welfare and the concern for
animal welfare were closely connected, the economic basis for the former is quite
different from that for the latter. Although we want both children and animals to
be “productive” and we want to maximize their “potential” to achieve a “high level
of lifetime utility,” these goals, in the context of children, necessarily recognize
the value of human autonomy and the role of law in attempting to protect the “po-
tential” of children. With animals, however, the situation is quite different in that
the only investment of resources required to ensure that the “potential” of animals
is recognized is that level that most efficiently facilitates the exploitation of ani-
mals as means to human ends.

For example, the level of investment required to ensure that an animal used for
experiments achieves its “potential” is the level that ensures that the use of the an-
imal will result in usable data. Given that animals are property, any additional pro-
tection is economically inefficient because wealth is not maximized—and, indeed,
is diminished—by this additional protection. If the only “capital” represented by
animals is their value as means to human ends, then the only investment required
(the content of animal welfare) is that level of investment that facilitates the effi-
cient exploitation of those animals. There are two relevant qualifications of this
notion. First, society may wish to “purchase” more protection for animals because
animal cruelty may have negative effects on people in precisely the same way that
poverty imposes various costs on the middle class, such as increased incidence of
crime. That is, animal cruelty may be equated to an overall diminution of moral
sensibility that translates into undesirable treatment of people by other people. The
problem is that it is difficult, if not impossible, to measure this effect, so it becomes
similarly difficult, if not impossible, to know what level of additional protection
for animals ought to be “purchased” so that people will treat other people better.
Second, affluent altruists are, in theory, in a position to “purchase” more protec-
tion for animals through the political process, but the transaction costs associated
with the purchase of greater protection, in the face of an economy that is very de-
pendent on animal exploitation, are staggering and would reduce to de minimis the
amount of additional protection purchased.

Before we conclude that the notion of “humane” treatment embodied in legal
welfarism is just another concept whose meaning has been twisted out of recogni-
tion by lawyers and judges and that legal welfarism does not embody ordinary no-
tions of “necessary” suffering, we should consider that the tenets of legal welfarism
pervade much of our ordinary-language discourse about animals. Indeed, it is pre-
cisely because most of us are in certain respects legal welfarists that we fail to see
the contradictory relationships that we have with animals, and that these contra-
dictions are at the very foundation of legal welfarism. There is no doubt that most
people in this country have had an experience with an animal, usually a dog or cat,
who is regarded as a member of the family for all intents and purposes. Our ability
to relate in this way to these companion animals obviously accounts for some of the
strong reaction, including opposition, that many people have, for example, to the
use of dogs or cats in biomedical experiments. In a recent essay legal scholars Alan
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Freeman and Betty Mensch observe that although “our culture tolerates those who
lavish affection and resources on pets,” we have a “paradoxical and contradictory
relationship with pets [that] is but a subset of our relationship with animals gener-
ally. Animal suffering makes us anxious and uncomfortable, yet most of us want to
make ‘rational’ use of animals for our own well-being.”42 We resolve this contra-
diction through the doctrine of legal welfarism, which through the treatment of an-
imals as property facilitates the keeping of “pets” by people and at the same time
permits any economically efficient, or “rational,” exploitation of animals that we
wish to use for food, or entertainment, or clothing.

Most people accept the underlying tenets of legal welfarism at least with re-
spect to some activities. That is, most people may express serious reservations
about the treatment of laboratory animals (especially when dogs and cats are in-
volved) or about animals trapped or raised for their fur. Such objections usually
are aimed at the perceived disparity between the meaning of “humane” treatment
used by researchers and furriers, which is embodied in the law that permits re-
searchers and furriers to accord animals this (low) level of protection, and the no-
tion of “humane” treatment as it is used (by the objectors) in ordinary, nonlegal
moral discourse. Although these objectors may reject the exploitation of animals
by others, they may themselves engage, usually indirectly, in animal exploitation
as well.43 Most people eat meat and do not for a second lament the deaths of the
billions of farm animals slaughtered annually for food even though meat is no
longer considered “necessary” for human health and may even be dangerous for
people to consume and unsound for environmental as well as moral reasons.44 Al-
though we may experience sorrow for the death of a beloved companion animal,
we feel no sorrow for animals killed for food. Indeed, the only time we lament the
deaths of farm animals is when they die unproductively; then we care about their
deaths but only to the extent that we care about the unproductive destruction of
other nonanimal property. For example, a recent newspaper article reported that a
grandson of an Amish bishop was charged “with setting fires that burned $1 mil-
lion worth of barns and livestock last year on six Amish dairy farms.”45 The pur-
pose of such a story is not to report that animals died and that their deaths are per
se a reason for our concern; rather, the matter is reported to inform us that some-
one engaged in the unproductive destruction of animal and nonanimal property.
The destruction of the animals for productive uses (i.e., for slaughter) occurs at a
staggering rate of thousands per minute, yet we never read newspaper stories about
the number of animals killed at the local abattoir. It would be bizarre to lament
these deaths, because we regard them as productive—and therefore acceptable—
uses of animals.

Similarly, the slaughtering guidelines developed by livestock expert Temple
Grandin, promulgated by the American Meat Institute, and actually endorsed by
some animal advocates state explicitly that although the standards will improve
animal welfare, their primary goal is to achieve a slaughtering process that is “ef-
ficient and profitable.” Indeed, Grandin emphasizes throughout her report that
“proper” slaughtering procedures can “make the difference between profits and
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losses due to meat quality or worker safety.”46 “Humane” slaughter conforms to
those standards that can, with few, if any, exceptions, be justified as ensuring that
food animals are not “wasted” unnecessarily—that is, that food animals are not
subjected to conduct that diminishes overall social wealth with no corresponding
benefit for animal owners. The Grandin/Meat Institute standards suggest strongly
that it is very difficult to get protection for animals that cannot be cost-justified,
especially since concerns about animal protection do not figure into the “benefit”
to be assessed.

We may lament the way in which animals are killed, but again, our concerns
go to “unnecessary” suffering, which is unproductive; suffering that results in a
more efficient production of animal products is tolerated. The proof of this propo-
sition is that consumers do not, in sufficient numbers, value a reduction in animal
suffering in the slaughter process enough to demand more “humanely” produced
meat. Instead, most of us are quite content to express our concern for animals mis-
treated in modern agriculture but are unwilling to pay for alternatives.47 If we start
to tinker with “necessity” and “humane” treatment as it involves exploitation, we
have to start tinkering with that concept as it affects the indirect exploitation in
which many of us are most active participants. In a sense, then, the normativity of
law helps us to deal with the dissonance between the level of exploitation permit-
ted by legal welfarism and our own ordinary-language concepts of “humane”
treatment and “unnecessary” suffering.

Conclusion

In this chapter, I have argued that our legal treatment of animals is characterized
by a balancing process that requires us to weigh interests protected by powerful
rights against interests protected by no rights. I called this balancing process legal
welfarism and described its central tenets. I argued that the prohibition of gratu-
itous animal use has to be understood in light of the general tendency of the com-
mon law to maximize the value of property.

In the next chapter, I explore in greater detail the notion of animals as 
property.
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C H A P T E R  T W O

The Dominion of Humans over Animals, 
the “Defects” of Animals, and the Common Law

THE CONCEPT of property has generated a rich and considerably complex philo-
sophical and jurisprudential literature.1 There are at least two primary character-
istics of the legal conception of property that account for this complexity. First,
the fact that legal conceptions are often used very differently in legal and nonle-
gal contexts is confusing, and

the word “property” furnishes a striking example. Both with lawyers and with laymen
this term has no definite or stable connotation. Sometimes it is employed to indicate
the physical object to which various legal rights, privileges, etc., relate; then again—
with far greater discrimination and accuracy—the word is used to denote the legal in-
terest (or aggregate of legal relations) appertaining to such physical object.2

Modern jurisprudence considers property not to be a “thing” but, as Professor
Bruce Ackerman has observed, a “set of legal relations between persons govern-
ing the use of things.”3 The second reason for confusion, which is related to the
first, is that to the extent that property is considered to be a set of relations, it is of-
ten not clear what the incidents of ownership are in any particular case and how
these incidents of ownership are related to someone whom we might be inclined
to label an “owner.” Often the rights and obligations of ownership (or property
considered as a set of relations) may be divided among several persons, none of
whom (or all of whom) may be readily labeled the “owner.”

These problems are thankfully not part of the present inquiry. Although there
is certainly a sense in which these issues are relevant to all discussions of
property, they are particularly germane to discussions of real property, or estates
in land, rather than to personal property. Indeed, as one scholar has correctly
argued, the confusion between “property” and “ownership” is particularly impor-
tant “if property is in the earth. . . . It has been argued that ‘the’ modern idea of
ownership emerged in England, at least, in the seventeenth century, and part of the
evidence for that thesis concerns new powers given to persons holding various
sorts of estates in land.”4 Although discussions of “property” and “ownership”
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consume large sections of treatises on real property, discussions of these topics
in books on personal property are usually quite succinct.5 This is, of course, not
to say that the jurisprudential issues that concern personal property, as opposed
to estates in land, are insignificant or unimportant. It is only to say that these is-
sues may be simplified when—as in the case of much, but certainly not all, per-
sonal property—the object of property is readily identifiable and the incidents of
ownership, including the identification of an “owner,” do not involve the com-
plexities that arise when estates in land, including the innumerable legal distinc-
tions that allow ownership to be divided among many different people sometimes
living over many generations, are involved.

There is no question that animals are regarded as property under the law and
have held the status of property for as long as anyone can recall. In a 1993 article,
Professor Robert Ellickson states that the need to provide incentives to people to
cultivate crops and domesticate animals resulted in the first property rights.6

Biotechnology critic Jeremy Rifkin argues that the domestication and ownership
of animals are very closely related to the development of the very idea of property
or money. For example, “the very word ‘cattle’ comes from the same etymologi-
cal root as the word ‘capital.’ In many European languages, the word ‘cattle’ was
synonymous with the words ‘chattel’ and ‘capital,’ ” The Spanish word for prop-
erty, ganaderia, is virtually identical to the word for cattle, ganado. The Latin
word for money, pecunia, is derived from pecus, which means cattle.7

Rifkin’s observations support the contention that throughout the course of le-
gal history, animals have assumed the status of personal property, subject to “ab-
solute” dominion by humans and to the same use that humans could make of any
inanimate property. “[A]nimals are owned in the same way as inanimate objects
such as cars and furniture.”8 They “are by law treated as any other form of mov-
able property and may be the subject of absolute, i.e., complete ownership . . .
[and] the owner has at his command all the protection that the law provides in re-
spect of absolute ownership.”9 Because animals held the status of property, laws
to protect them were slow to develop; and, as I show in subsequent chapters, such
laws, when eventually enacted, did more to protect human ownership rights and
economic interests than to protect the animal from abusive conduct.

When we say that animals are considered as “property” under the law, we
mean both that animals are the object of property and that there are incidents of
ownership that constitute the property relationship. Over the centuries, the com-
mon law has evolved rules, which are fairly simple when compared with those le-
gal rules that concern real property or estates in land, that embody fairly settled in-
cidents of ownership. These rules concern such matters as the means of obtaining
ownership of animals, the “bailment,” or leasing, of animals, and the warranties
that accompany the sale of animals.10 In short, no legal scholar has argued that
there is much jurisprudential confusion surrounding the notion of animals as prop-
erty. As a general matter, we know what animal “property” is, and we understand
the incidents of ownership of animal property.

This is, of course, not to say that any normative—as opposed to descriptive—
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analysis of animal property would not require a complex and complicated treat-
ment. Such a normative analysis might involve questioning the very justification
of private property as a social institution, as Marx and others have done. On the
other hand, normative analysis might be less ambitious in accepting that private
property is a legitimate institution but may propose that property concepts, and
property distribution, ought to conform more to underlying moral notions. For ex-
ample, scholars such as Professor Charles Reich maintain that “property performs
the function of maintaining independence, dignity and pluralism in society by cre-
ating zones within which the majority has to yield to the owner”;11 other com-
mentators, such as Professor Ellickson, argue that property theory should be
grounded in the “anthropological record” and that property policy should reflect
how people actually behave.12

In this chapter, I explore the origins of the property status of animals in the
common law. In a sense, a full description of the property status of animals awaits
the further chapters of the book. My analysis reveals, I hope, that the ownership
of animal property is, for all intents and purposes, no different from the ownership
of other sorts of personal property—and therein lies the problem I discussed in the
Introduction and Chapter One. Animals are property, and our current system of
animal protection, legal welfarism, requires that animal interests be balanced
against human interests. The problem is that the law has not developed any doc-
trines that require that animal property be treated differently because an animal is
different from inanimate property, such as a tool. Rather, the law only requires that
animal property not be “wasted” or that animals not be killed or made to suffer
when there is no legitimate economic purpose. Although property owners may
“waste” their tools and thus the law may be said to recognize that animal property
is different from other sorts of property, this level of protection is a far cry from
that which most people think animals already receive under the law and that which
most people think animals should receive under the law.

The reason for this state of affairs is found in our understanding of the very
concept of property and in the distinction between persons and property. Most
legal theorists argue that there cannot be any legal relations between persons and
things and that things cannot have rights.13 Property is understood as that which
does not have any inherent interests that must be respected. That is, although I 
may have an interest in owning property, my property is itself not regarded as a
carrier of interests. This distinction between various interest carriers does not, of
course, correspond to the distinction between human beings as persons and
everything else as things. After all, corporations are considered “persons,” but
they are not human beings. Rather, corporations are entities that have certain
legally recognized interests, and so we consider them “persons.” But whether an
entity is a carrier of interests, and therefore a person, or is not considered a carrier
of interests, and therefore a thing, is not a matter of empirical reality. We do not
find carriers of interests in the natural world; rather, that an entity is or is not a car-
rier of interests is a conclusion we come to after we engage in moral reasoning
about whether the entity may be said to have interests.14 When we characterize
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animals as property, we assert, in effect, that an animal is an entity without in-
terests and is not entitled to the benefits (i.e., interest recognition) of persons. We
assert not only that animals are without interests but that entities with interests
(i.e., persons) cannot have any reciprocal relationship with animals. So, the mere
characterization of animals as property within the legal system tells us from the
outset that the law does not regard animals as carriers of interests. The doctrines
of legal welfarism are the logical consequence of this characterization.

As I discussed earlier, certain theorists—most notably Professor, now Judge,
Richard Posner—claim that the common law is best understood as a system for
promoting economic efficiency, a state of affairs in which resources are used to
their maximum value.15 Under this theory, rights are incentives for using property
in an efficient way. The economic analysis of law has a descriptive component,
which seeks to describe common-law doctrines in economic terms, and a norma-
tive component, which seeks to guide the development of the law in terms of eco-
nomic efficiency.16 I am not concerned with the latter, but I do maintain that the
cornerstone of what I call legal welfarism is that—as a general and descriptive
matter, and with certain exceptions—the common law affords only that level of
protection to animals that is consistent with the exploitation of animals solely as
means to human ends. This level of protection, which is explored in future chap-
ters, generally goes no further than to prohibit the “wasting” of animal resources
without any resulting quantifiable benefit.

In the present chapter it is my intention to discuss animal property in a general
and descriptive way and to discuss the particular importance of property in the
American constitutional system. In the next chapter I offer two examples where
animals are treated as property in two very different contexts. I then discuss the
doctrine of standing, which determines whether a court has the jurisdiction to hear
a particular case. I argue that the doctrine of standing as it concerns animal issues
has been shaped by the property status of animals. It is my hope that the exami-
nation in this and the following chapters will provide some texture for the general
thesis about the balancing of animal and human interests in light of the property
rights in animals held by humans.

Dominion and Defects

In Western legal systems, there are two types of justifications that are usually
given for the status of animals as property. The first is the theological justification
found in Genesis (1:20–28), in which man is given “dominion over the fish of the
sea, and over the birds of the air, and over the cattle, and over all the earth, and
over every creeping thing that creeps upon the earth.” The notion of “dominion”
is, of course, ambiguous and is certainly consistent with a state of affairs in which
humans regard animals as wards to be cared for in light of the interests of the an-
imals.17 That is, although the theological justification places human beings (specif-
ically men) in a preferred position over animals in the hierarchy of God, human,
animal, plant, and inanimate object, the theological justification does not, per se,

36 T H E  S T A T U S  O F  A N I M A L S  A S  P R O P E R T Y



imply that animals are “inferior” to humans or “defective” in a way that would jus-
tify particular forms of animal exploitation.

Developing alongside the first justification, the second seeks to justify human
superiority over animals based not merely on a divine hierarchy but on the notion
that animals ought to be exploited by humans because animals possess some “de-
fect” that makes them qualitatively different from humans and thereby deserving
of subjugation by humans. This is not to say that these views about animal “de-
fects” were not related to theological concerns or that they did not play a role in
theological theories. Rather, the distinction is between a humanocentric (or patri-
archal) worldview, which sees humans (or men) in a position superior to everyone
and everything else as a result of divine ordering but does not necessarily regard
this hierarchy as saying anything else about the nature of those who occupy lower
rungs on the ladder, and a worldview that sees the “other” (in this case, animals)
as “inferior” to humans (or men) in some substantive way that justifies exploita-
tion of animals by humans. These ideas are, nevertheless, related, and may be
traced through different historical periods.

For example, Aristotle (384–322 B.C.) created a hierarchy in which nonhu-
mans were considered lesser beings because although they possessed a nutritive
and sensitive soul, they lacked a human soul that was rational in addition to nutri-
tive and sensitive. Aristotle found “naturally with the male and female; the one is
superior, the other inferior; . . . [men] who are as much inferior to others . . . are
slaves by nature”; and “plants are created for the sake of animals, and animals for
the sake of men; the tame for our use and provision; the wild, at least the greatest
part, for our provision also, or for some other advantageous purpose, as furnish-
ing us with clothes and the like.”18 Indeed, Professor Richard Sorabji has argued
that a “crisis both for the philosophy of mind and for theories of morality” was
“provoked when Aristotle denied reason to animals.”19 This is not to deny that the
Greeks believed that at least some animals were powerful gods who appeared in
nonhuman form and should be worshiped for fear of retaliation. At the same time,
these attitudes did not discourage the use of animals even for trivial purposes such
as cockfighting and dog- and catfighting.20

The Romans, who brought exotic animals from foreign lands and established
private zoos, considered animals nothing more than objects of amusement.
“Countless thousands of animals, maddened with red-hot irons and by darts tipped
with burning pitch, were baited to death in Roman arenas. At the dedication of the
Colosseum by Titus, five thousand died in a day; lions, tigers, elephants and even
giraffes and hippos perished miserably.”21 The Romans were among the first to
describe legal doctrines about the ownership of wild animals. Moreover, it was
during this time that humans began using animals for medical experiments.22

Thomas Aquinas (1225–74), who adopted and espoused the views of Aris-
totle, claimed that because man was made in the image of God and possessed
rationality and prudence, “man should be master over animals,” and “the subjec-
tion of other animals to man is proved to be natural.”23 Kindness toward animals
was desirable only because it encouraged humans to be kinder to each other or
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prevented the damage of human property (the animal). Similarly, René Descartes
(1596–1650) argued that it was the error of “weak minds” to suppose “that the
souls of the beasts are of the same nature as ours.”24 According to Descartes, the
use of language by humans demonstrated that humans were conscious, and since
animals did not exhibit linguistic behavior, they could not be regarded as con-
scious beings or beings that were sentient. Descartes and his colleagues per-
formed experiments on living, unanesthetized animals, the screams of which
Descartes compared to the noise of a malfunctioning machine. It is quite plausi-
ble that Descartes’s views helped to expand the practice of vivisection.25

These two types of justifications have a synergistic effect on each other.
Genesis placed humans in a “superior” position to animals but left vague what
precise relationship would exist between humans and animals. Subsequent
thinkers such as Aquinas, who interpreted Aristotle for a Europe that was not
acquainted with the ancient Greek philosophers, and Descartes based their inter-
pretations of “dominion” upon the perceived “inferiority” or “defects” of those
lower on the ladder. Although I have chosen to comment on Aristotle, Aquinas,
and Descartes, my selection is somewhat artificial because there were many other
thinkers who identified the same or similar “defects”—lack of a soul, lack of
rationality, inability to use language—in order to justify human oppression and
absolute ownership of animals.26

Animals and the Common Law

The Common Law and Property
There can be little doubt about the importance of property in common law.

Moreover, property rights in the Anglo-American context have generally been re-
garded not merely as “positive” rights created by law but as “natural” rights. The
theorist most influential in shaping the ideas that eventually became part of the
common law of property was English philosopher John Locke.27 For Locke, “a
right is a natural right if its binding force is nonconventional and it could be pos-
sessed in the state of nature.” The right to property was not only a natural right in
this sense but also in the sense that the right was nonconsensual. Locke needed a
theory of natural right because “if property is a consensual, conventional, or legal
notion, the rules of property can change as consent, conventions, and laws change,
making our rights in effect subject to whatever constraints society deems
proper.”28 Locke recognized that private property was a difficult concept in light
of the biblical suggestion that God gave the world to all humankind in common.29

Locke recognized further that property in animals was particularly problematic be-
cause “they are produced by the spontaneous hand of Nature.” Nevertheless,
Locke argued that in order for animals to be useful to humankind, to whom, Locke
acknowledged, they had been provided by God in common, it was necessary “to
appropriate them some way or other before they can be of any use, or at all ben-
eficial to any particular Man.”30 That is, Locke recognized that in order for any
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particular person to take advantage of an animal, it was necessary for the person
to have a right in that animal so as to be able to exclude others. A legitimate ap-
propriation was precisely a justification for excluding others from the use of that
which has been appropriated.

Locke resolved the ostensible inconsistency by arguing that the sole ground of
original and exclusive property rights was the labor of the individual.31 Locke as-
sumed that although animals were owned in common, a person, who had property
in his body and the labor of his body, could join his labor to the animal. An ani-
mal might not be a person’s private possession, but when a person, for example,
hunted and killed a hare, that person had “thereby removed her from the state of
Nature, wherein she was common, and hath begun a Property.”32 “Thus this Law
of reason makes the Deer, that Indian’s who hath killed it; [it is] allowed to be his
goods who hath bestowed his labour upon it, though before, it was the common
right of every one.”33

Locke’s theory was as simple as it was powerful: although God gave every-
thing to humankind in common, such an arrangement could only benefit 
humankind if individuals could use those resources to benefit themselves. This
tension between collective resources and individual use is resolved by limiting ap-
propriation to what the individual can convert from the state of nature through the
mixing of the unowned resource with her own labor. Since animals could only be
useful to humans by the mixing of labor with the animals, the concept of animal
property fit comfortably in Locke’s scheme, which, of course, necessarily assumed
that animals were no different from any other sort of “resource” and had no prop-
erty interests in their own labor, which they, like humans, mixed with objects in
the state of nature.34 Private property, being a “natural” right, existed before the
creation of political authority, which was created and obliged in order to protect
such natural rights. Labor represented humankind’s creative acts upon the cre-
ations of God and was an essential part of individual liberty.

Locke’s theory of property had an extraordinary influence on the common
law. William Blackstone, one of the greatest commentators on the common law,
or the system of judge-made law prevalent in the United States and inherited
from Great Britain, stated that “[t]here is nothing which so generally strikes the
imagination, and engages the affections of mankind, as the right of property; or
that sole and despotic dominion which one man claims and exercises over the
external things of the world, in total exclusion of the right of any other individ-
ual in the universe.”35 In discussing the philosophical foundation of the right of
property, Blackstone rejected “whatever airy metaphysical notions may have
been started by fanciful writers upon this subject,” and, relying upon Genesis,
considered that “by holy writ, the all-bountiful Creator gave to man ‘dominion
over all the earth; and over the fish of the sea, and over the fowl of the air, and
over every living thing that moveth upon the earth.’ ”36 Blackstone relied on
Locke’s theory and formulated a broad notion of property that would not toler-
ate the “least violation of it.”37
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The Common Law and Animal Property

Although Genesis is ambiguous about whether this passage means that hu-
mans have power over everything or property rights in everything or both or nei-
ther, humans have consistently treated this grant as a property right over animals
probably because of the use of animals as food. Originally, humans had to hunt for
food, and this proved to be inadequate. Subsequently, humans gathered “together
such animals as were of a more tame and sequacious nature [in order to] establish
a permanent property in their flocks and herds.”38 It then became necessary to es-
tablish social institutions of animal property. The doctrine of dominion made prop-
erty status for animals a feasible alternative in the first instance; the various no-
tions of animal “defects” allowed the perpetuation of the institution through
rationalization provided by philosophical and theological doctrine.

Locke, the primary architect of common-law property theory, did not even en-
tertain the possibility that animals had a property interest in their bodies or that they
could act on objects in the state of nature and thus conjoin their labor with those
objects. Although Locke recognized that animals had a fairly complex psychol-
ogy,39 he explicitly condemned “any such Subordination among us that may Au-
thorize us to destroy one another, as if we were made for one anothers uses, as the
inferior ranks of Creatures are for ours.”40 To the extent that Locke regarded as
important the “humane” treatment of animals, he did so because “the custom of
tormenting and killing beasts will, by degrees, harden [the] minds [of children]
even towards men; and they who delight in the suffering and destruction of infe-
rior creatures, will not be apt to be very compassionate or benign to those of their
own kind.”41 Locke observed that “the exclusion [as jurors] of butchers” from the
trial of capital crimes proved that society regarded the killing of animals as lead-
ing to an undesirable attitude toward humans. Interestingly, Locke did not advise
that butchering animals be prohibited so that butchers would no longer be excluded
from jury duty. Rather, Locke criticized only the “mischief ” of (primarily) chil-
dren, which he defined as the “spoiling of any thing to no purpose,” and he ad-
monishes that children be taught to “be tender to all sensible creatures, and to spoil
or waste nothing at all.”42 The child who acts with “mischief ” toward the animal
probably does nothing worse than what is done by the butcher in the abattoir; in-
deed, at the time Locke was writing, it would have been difficult to imagine a more
heinous place than the local slaughterhouse. Nevertheless, the child is admonished
not because the child inflicts pain on, or kills, an animal. The butcher engages in
those acts as well. The particular “mischief ” of the child lies in the fact that the
child “spoils” property for “no purpose.” Locke’s views—articulated in the seven-
teenth century—resonate in modern legal thought, in which animal protection is
limited to proscribing the infliction of pain or death on an animal “for no purpose.”
Accordingly, the level of protection accorded to animals is very low because any
improvement in the treatment of animals is costly to the owners of animals, and
unless the protection facilitates the use for which the animal property is sought, the
regulation is economically inefficient.
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At common law, humans were said to have had “absolute” possession of per-
sonal property, which meant that although there might be some restrictions im-
posed on the use of personal property (i.e., I could not use my club to injure 
an innocent person), the possessor had “solely and exclusively, the right, and also
the occupation, of any movable chattels; so that they cannot be transferred from
him, or cease to be his, without his own act or default.” All inanimate objects, such
as money, jewels, and plates, fell into this category of inanimate property that
could be possessed “absolutely.” However, animals “have in themselves a princi-
ple and power of motion, and (unless particularly confined) can convey themselves
from one part of the world to another,” and accordingly, property rights in animals
were analyzed by Blackstone under a different framework.43

Blackstone distinguished between domestic animals, or domitae naturae, and
wild, or feral, animals, or ferae naturae. Domestic animals, he wrote, “we gener-
ally see tame, and are therefore seldom, if ever, found wandering at large.” Feral
animals are those “usually found at liberty.”44 The ability of animals to move was
a key concern. As a result of the distinction between domitae naturae and ferae
naturae, the early common law tended to focus nearly exclusively on whether a
particular animal fell into one category or another. This classification was crucial
because the property rights in domestic animals differed from the property rights
in wild animals. Domestic animals might be the absolute possession of a human
because these “continue perpetually in his occupation, and will not stray from his
house or person, unless by accident or fraudulent enticement, in either of which
cases the owner does not lose his property.” “Other animals, that are not of a tame
and domestic nature, are either not the objects of property at all, or fall under our
other division, namely, that of qualified, limited, or special property; which is such
as is not in its nature permanent, but may sometimes subsist, and at other times not
subsist.”45

Qualified property in wild animals was obtained in three ways: per industriam
hominis, or taming them “by art, industry, and education” or confining them
within one’s immediate power; ratione impotentiae, or the constructive posses-
sion of young wild animals that are too weak to leave the possessor’s land; and
propter privilegium, or the privilege to hunt, take, and kill animals to the
exclusion of others.46 This qualified property was defeasible when the wild
animals escaped or passed from the control of the qualified owner, unless the
animals had animus revertendi, which was determined by the usual habit of the
animal, such as a tame hawk, to return to the original owner after the animal had
left the owner’s control.47

Needless to say, considerable litigation concerned the property status of
various animals. For example, in Manning v. Mitcherson,48 Mitcherson’s canary
escaped and was caught by Manning. The court held that the bird still belonged to
Mitcherson: “To say that if one has a canary bird, mocking bird, parrot, or any
other bird so kept and it should accidentally escape from its cage to the street, or
to a neighboring house, that the first person who caught it would be its owner, is
wholly at variance with our views of right and justice.”49 In Pierson v. Post,50
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Pierson killed a fox that he knew was being pursued by Post and Post’s hounds.
The New York court held that Post had no qualified property in the fox: even “pur-
suit, accompanied with wounding, is equally ineffectual for [the purpose of ob-
taining qualified property], unless the animal be actually taken.”51 Some years
later, the same court revisited the issue and had to decide how severe a wound had
to be to allow for qualified property to vest in a party other than the one that actu-
ally killed the animal. In Buster v. Newkirk,52 Newkirk wounded a deer but then
abandoned the hunt until the next morning, when he discovered that Buster had
killed the deer the night before. The court denied Newkirk any qualified property
on the ground that although Newkirk had wounded the animal, the wound was not
severe enough to bring the animal “within the power and control of ” Newkirk.53

Numerous other cases involved what type of confinement was necessary for qual-
ified property per industriam, what constituted pursuit, what constituted animus
revertendi, and what types of animals were subject to consideration as qualified
property.

Two important qualifications inform the above admittedly abbreviated de-
scription. First, although all domestic and wild animals that were qualified prop-
erty were the property of the possessor, it was not a crime to steal from the owner
any animals that were “kept for pleasure, curiosity, or whim, as dogs, bears, cats,
apes, parrots, and singing-birds,”54 Because these animals were not fit to serve as
food. The owner could maintain a civil suit for money damages against a person
who took one of these nonfood animals, but, at common law, no crime was com-
mitted. The common-law rule has largely been changed by statute in both the
United States and England so that both civil and criminal penalties apply to any
person who takes any animal legitimately possessed by another.

Second, state and federal governments, subject to certain relatively insignifi-
cant limitations, have considerable power to allow the hunting and killing of ani-
mals.55 Accordingly, qualified property in an animal does not necessarily vest in
a person who reduces an animal to her control.

In sum, the common law developed against a theological and philosophical
background that, for various reasons, considered animals to possess some “defect”
that justified human oppression of animals. Despite changing philosophical
views—such as the virtually unanimous rejection of the notion that animals do not
feel pain, the rejection of various theological notions, and clear evidence of the
ability of animals to think—the common-law concept of animals as the “absolute”
property of humans continues to this day.

Private Property and Ownership

As I mentioned at the outset, private property has been thought to be a difficult
concept to define because there is some indeterminacy inherent in it. The concept
of property denotes different legal relations between a person and other people
concerning a thing. These legal relations, however, are reflective of the various
ways in which persons may be said to have property rights. The Restatement of
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Property, borrowing from the work of Professor Wesley Hohfeld, describes four
such relations or aspects of the notion of property right. A “right” is “a legally en-
forceable claim of one person against another, that the other shall do an act or shall
not do an act.” A “privilege” is “a legal freedom on the part of one person as
against another to do a given act or a legal freedom not to do a given act.” A
“power” is “an ability on the part of a person to produce a change in a given legal
relation by doing or not doing a given act.” An “immunity” is “a freedom on the
part of one person against having a given legal relationship altered by a given act
or omission on the part of another person.”56 For example, if we assume that my
pen is my private property, I have a claim to be able to use my pen for writing pur-
poses, and you have a duty to refrain from interfering in that use; I have a privi-
lege not to use my pen, and no one has a right to make me use it; I have the power
to alter legal relations with another by selling or lending the pen; and I have an im-
munity in that no action of another person can affect my ownership of the pen with-
out my agreement. “Complete property” is the “totality of these [claims], privi-
leges, powers and immunities which it is legally possible for a person to have with
regard to” property.57 Other relations may focus more on my duties with respect
to the use of my pen. That is, although I may use my pen to write or, if I wish, to
stir my coffee, presumably I cannot, without justification, use my pen to injure
someone.

If a person has “complete property” in a piece of property, it would not be dif-
ficult for us simply to define private property as the complete collection of rights
(and duties) described. The problem is that the person can have one relation with
respect to a piece of property while not having another such relation. For exam-
ple, I may lend my pen to you for a charge, on the agreement that you will return
it to me in two weeks. For that two weeks, you have a claim to use of the pen and
others are under a duty not to interfere with that use. In lending the pen, I have
changed my legal relationship to you, but because I was free to lend and did not
sell the pen, you are disabled from keeping the pen beyond the time of our agree-
ment; and since you must return the pen to me, you may not use the pen as care-
lessly as I might choose to use it, given that if I wish, I am free to destroy the pen
entirely. The indeterminacy arises because the various sticks that make up the bun-
dle of “complete property” may not all be held by the same person at the same
time.

Moreover, although we talk about “absolute” property or “absolute” owner-
ship, no such thing really exists. All property is subject to restrictions on its use.
For example, as mentioned above, just because a person owns something does not
mean that she can use it to injure others. Also, there may be laws that prohibit
certain items—for example, illicit drugs—from qualifying as property at all. And
there are other sorts of restrictions on the use of property. A person who owns a
building designated a historic landmark may be restricted from changing the
building, or federal or state environmental laws may have an impact on what can
and cannot be done with one’s land. In the case of animals, there are ostensibly
laws that limit their use by property owners. These laws include anticruelty
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statutes and federal laws regulating the slaughter of animals and the treatment of
animals used in experiments. These restrictions are treated in subsequent chapters.

In an excellent analysis of the concept of property, philosopher Jeremy
Waldron argues that private property is a concept of which there are many
conceptions. Waldron argues that “[t]he concept of property is the concept of a
system of rules governing access to and control of material resources.”58 “In a
system of private property, the rules governing access to and control of material
resources are organized around the idea that resources are on the whole separate
objects each assigned and therefore belonging to some particular individual.” In
explaining the notion of belonging, Waldron states that a correlation between an
object and a particular person expresses “the idea of ownership or belonging.
‘Ownership,’ then . . . is a term peculiar to systems of private property. The owner
of a resource is simply the individual whose determination as to the use of the
resource is taken as final in a system of this kind.”59

A. M. Honoré has argued persuasively that the “liberal” conception of
ownership involves a number of “standard incidents” that “are not individually
necessary, though they may be together sufficient” conditions of ownership.
These are (1) the right to possess (the right to have exclusive physical control of a
thing); (2) the right to use; (3) the right to manage (powers to license and contract
with respect to the thing); (4) the right to the income, such as rents, fruits, and
profits; (5) the right to the capital (the power to alienate the thing and the liberty
to consume, waste, or destroy the thing); (6) the right to security (the right to keep
the item if the person so chooses and remains solvent); (7) the incident of trans-
missibility (the ability to bequeath the thing to successors); (8) the incident of
absence of term (the ability to determine the length of time that someone else may
have an interest in the property); (9) the prohibition of harmful use; and (10)
liability to execution (the owner’s interest may be taken away by execution of a
judgment or insolvency).60

Animals fit this private property/ownership paradigm quite neatly. With the
exception of wild animals (which can be reduced to ownership), we usually
consider any particular animal as assigned and therefore belonging to a specific
person, who may be identified. Such an individual is entitled to exclusive phys-
ical possession of the animal, the right to use the animal for economic or other
gain, the right to manage the animal by making contracts with respect to the an-
imal or to use the animal as collateral for a loan; and, perhaps most important,
the individual to whom the animal is assigned can, with no exceptions, consume,
waste, or destroy the animal. The greatest power that one being can have over
another is the right to take the life of the other. It has never been seriously ques-
tioned that the owners of animals can kill their animals with complete impunity.
The individual is also under a duty to ensure that the animal does not harm oth-
ers, and may be restricted in other ways as well. Otherwise, the owner can be-
queath the animal, keep the animal, and be liable to have the animal taken in ex-
ecution of a legal judgment or insolvency. Although there is a requirement that
animals not be treated “inhumanely,” for the most part this requirement amounts
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to no more than an adoption of Locke’s principle that animals not be “wasted”
or “spoiled.”

Honoré’s notion of “liberal” ownership demonstrates the social view of own-
ership, reflected in ordinary language. In an important essay, philosopher Frank
Snare analyzed property in terms of constitutive rules and argued that certain rules
of social behavior must be observed in order for property to be said to exist in a
particular community.61 According to Snare, the proposition “John owns X” is true
if John has a right to use X and if John has a right to exclude others from using X.
Moreover, John must be able to transfer use and exclusion rights; any violator of
John’s right must be subject to punishment; anyone who damages X may be re-
quired to pay damages; and John may be held liable if X is used to injure the per-
son or property of another. Although this “ordinary-language” analysis of prop-
erty ownership does not apply in more complicated cases in which the standard
incidents of ownership are distributed among different people, it captures almost
perfectly the way in which animal property has been, and is currently, viewed by
the common law. This notion of “liberal” ownership is closely related to the no-
tion that the concept of property is very much connected to the freedom of indi-
viduals to use their property in the way that they see fit. To put the matter in terms
of economic theory, the liberal theory of ownership respects the principle that the
individual is the best person to decide how much she values the property.

The liberal theory, of course, begs the question against other theories that ad-
vocate state ownership of property or public ownership of property.62 For exam-
ple, rather than apply a “liberal” notion of ownership to animals, we could just as
easily say that all sentient beings other than human beings are the property of the
state, and although humans may use animals for human purposes, the state has a
property interest in animals and must ensure that all animals are treated “hu-
manely.” Indeed, under modern law, the actual situation is ostensibly similar; al-
though individuals own their animals, the state technically has an interest in the
animal to ensure that the animal is treated “humanely.” As I discuss in subsequent
chapters, the problem is that this is interpreted to mean that the state is required
only to ensure that the owner does not, in Locke’s terminology, “waste” or “spoil”
the animal—that is, that the owner does not use the animal in ways that are not ef-
ficient. This scheme assumes that the liberal theory of ownership ought to prevail
and that state regulation (it does not even amount to state ownership) must ac-
commodate that liberal conception of ownership.

Indeed, as seen above, there is at least one instance in which we depart from
the liberal theory of ownership in favor of some other: in the case of wildlife, it
has been stated by various courts that the state holds all wildlife in trust for the
people of the state. Again, even that scheme, in which there is more of a property
interest vested in the state through the trusteeship notion, the liberal theory
predominates because individuals can reduce wildlife to private property through
wildlife capture rules. The liberal theory of property, and the notion of property
ownership, then, far from being self-justifying notions, are really normative
concepts that focus on one value—the freedom of the property owner to use the
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property in ways that she thinks best, and the ability to exclude others from using
the property—to the exclusion of other moral values.

Specifically, the liberal theory of property assumes that animals have no in-
terests, or, at least, no interests that will ever prevail against human interests. That
is the whole point of classifying animals as “property.” Indeed, to classify some-
thing as property in a legal sense is to say that the thing is to be regarded solely as
a means to the end determined by human property owners. The property concept
should be contrasted with the notion of rights, which generally implies that the
rightholder is not to be treated solely as a means to an end with respect to the sub-
stance of the right. If we say that an animal is property, we mean that the animal
is to be treated under the law primarily (if not exclusively) as a means to human
ends, and not as an end in herself. This is not to say that we do not give legal “pro-
tection” to property. For example, in some states and foreign countries, art work
is protected from being defaced not only by vandalism laws but by laws that seek
to protect the artistic integrity of the work. These laws, however, are not intended
to recognize any inherent interest that must be protected; rather, the sole concern
of the law is to protect the personal integrity of the artist. Similarly, laws that re-
strict our exploitation of endangered species do not recognize any rights in ani-
mals; rather, the concern is to ensure biological integrity for human purposes. As
soon as a species is no longer “endangered” or “threatened,” its members are rou-
tinely hunted or otherwise exploited.

The Importance of Property and the Constitutional
Scope of Regulation

In the present section, I briefly examine the importance of the concept of property
in American constitutional jurisprudence. The purpose for this examination is to
provide the reader with some understanding of the issues raised by the regulation
of property in the United States.

Blackstone was studied carefully by lawyers in the American colonies, and for
the colonists, for whom the cry “Liberty and Property” was the motto of the rev-
olutionary movement, “property and liberty were inseparable, as evidenced by the
colonists’ willingness to break with England when the mother country seemingly
threatened property ownership.” However, there were restrictions on the use of
property that were dictated by governmental regulation and by custom. For ex-
ample, “the abundance of game in North America fostered public hunting rights.
In sharp contrast with English law, the colonies recognized a general customary
right to hunt on privately owned unenclosed land.”63

According to many theorists, a strong Lockean theory of property rights
characterized the prerevolutionary period, and most of the framers of the Con-
stitution agreed that the right to own private property was an important value.
Professor James Ely argues that as a result of the endorsement of a strong property
rights philosophy, “many provisions of the Constitution pertain to property
interests and were designed to rectify the abuses that characterized the revolution-
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ary era,” although “unlike many of the early state constitutions, the federal Con-
stitution did not proclaim the natural right of property ownership or declare that a
person could not be deprived of property except by due process of law.” Ely claims
that “the framers were content to rely primarily on institutional and political
arrangements to safeguard property owners.”64 The scheme envisioned by the
framers would establish various safeguards, such as a strong executive and an in-
dependent judiciary, to ensure that the majority could not, through the legislature,
interfere with property rights.

Ely places the various constitutional protections of property interests into four
categories. The first three categories involved provisions that “restricted the power
of the new national government with respect to property and economic activity,”65

provisions “intended to strengthen the hand of the national government over eco-
nomic matters,”66 and provisions that placed restrictions on state power.67 The
fourth category involved provisions concerned with the protection of slave prop-
erty, and Ely notes that “no other type of property received such detailed attention
from the framers.” Although many delegates to the constitutional convention
shared “a tepid antislavery sentiment that occasionally surfaced in the debates,”
the delegates never considered the abolition of slavery, since “such a move not
only would have been impossible to implement but also would surely have caused
the collapse of the convention.” Federalists and Anti-Federalists, who held fiercely
opposing views about the nature of government, nevertheless “shared the prevail-
ing view that respect for property was an essential element of republicanism.”68

Indeed, the primary difference between these opponents focused on whether the
national government, as the Federalists maintained, or the state governments, as
the Anti-Federalists maintained, would better govern commerce and protect pri-
vacy.69

In drafting a proposed bill of rights, Federalist James Madison sought to in-
crease property protection beyond the institutional and political arrangements that
had been included in the Constitution. Although Congress rejected Madison’s
broad declaration that government was instituted, in part, to protect the right to ac-
quire and to use property, Madison gained approval of the Fifth Amendment,
which provides that there shall be no deprivation of property (or life or liberty)
“without due process of law” and that no private property shall “be taken for pub-
lic use, without just compensation.”70

There are, of course, competing views of the role played by private property
notions in the formation of the Constitution. For example, some scholars argue that
the predominant political philosophy during the Revolutionary War was one of re-
publicanism, which sanctioned the idea of the sacrifice of individual rights for the
public good.71 Neither Jefferson nor Franklin believed that property was an in-
alienable right, supporting the argument that the prevailing philosophy of property
was anti-Lockean. But disillusionment with state legislatures that sanctioned un-
compensated takings prompted a political shift away from republicanism toward
liberalism, with its attendant concern for the sanctity of property rights as inextri-
cably connected to notions of personal liberty.

The Dominion of Humans over Animals 47



Whatever the origins of constitutional concern for property rights in general,
and of the Fifth Amendment takings clause in particular, it is clear that Locke’s
views (or the standard version of Locke’s views) were, on any interpretation, a his-
torical winner in terms of the extent of property protection ultimately contained in
the Constitution and Bill of Rights. Since no one ever questioned the status that
animals would have under the law, the important issue for present purposes is to
what degree, if any, the law permits the regulation of the use of animal property.
That issue provokes an antecedent question: does a “taking” mean the physical ap-
propriation of property, or does it contemplate regulation as well?

Although Madison intended the Fifth Amendment takings clause to be limited
to the physical taking of property, and although the Supreme Court has acknowl-
edged this interpretation,72 it is clear, as Professor Bruce Ackerman has noted,
“there is no indication that any individual Framer (let alone the whole bunch) had
worked out a particular theory of compensation law that would suggest a deter-
minate way of separating out those contexts in which compensation was required
from those in which losers should be left to tend their wounds without communal
assistance.”73

The Supreme Court has long rejected the notion that “all property within the
State is held, and all contracts are entered into subject to the future exercise of the
police power of the State,”74 and has held that government regulation can consti-
tute a “taking”; nevertheless, the Court has often failed to provide criteria that may
be used to distinguish the uncompensable regulation of the use of property from
its compensable taking. In a 1992 decision on the subject, Lucas v. South Carolina
Coastal Council,75 the Court invalidated a state regulation that prohibited the de-
velopment of coastal wetlands and that had the effect of precluding Lucas from
developing his beachfront property. The Court held that “[w]here the State seeks
to sustain regulation that deprives land of all economically beneficial use, we think
it may resist compensation only if the logically antecedent inquiry into the nature
of the owner’s estate shows that the proscribed use interests were not part of his
title to begin with.” In cases where the taking does not effect a deprivation of all
economically beneficial use, it may be possible to receive compensation depen-
dent upon “ ‘the economic impact of the regulation on the claimant and . . . the ex-
tent to which the regulation has interfered with distinct investment-backed expec-
tations.’ ”76

Although Lucas dealt with real, as opposed to personal, property, the princi-
ples would apply to animal property, and especially uses of animals involving
land, such as cattle grazing or the construction of a research laboratory. Although
the state can regulate the use of property pursuant to police power to abate nui-
sances, it may not deny an owner all economic or beneficial use of property
through regulation or frustrate investment-backed expectations. American law,
echoing common-law principles, has historically permitted animal users virtually
unlimited discretion to treat their animal property as they wish. Significant regu-
lation of the ownership of animal property would at least be suspect.

48 T H E  S T A T U S  O F  A N I M A L S  A S  P R O P E R T Y



Conclusion

In this chapter I have provided, albeit in a rather abbreviated fashion, some gen-
eral thoughts on the status of animals as property in the common-law system. In
particular, I have emphasized that the “liberal” theory of property ownership is
closely connected to the notion that property owners should have maximum free-
dom to use and value their property. The problem is that by classifying animals as
property, the law has already decided that animal interests will not be protected
whenever (or almost whenever) human property rights are at stake.

In the next chapter, I examine two examples of the animals-as-property para-
digm. These examples illustrate how legal welfarism operates in standard legal
doctrine.
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C H A P T E R  T H R E E

Two Examples of Legal Welfarism

I NOW CONSIDER two examples of the status of animals as property in the context
of concrete legal doctrines. The first example concerns a “bailment” contract in-
volving animals. For purposes of such contracts, animals are treated exactly like
inanimate property subject to the same type of bailment contract. The human ac-
tors who are parties to the contract rely on legal rules that relegate the animal to
property status. The purpose of discussing bailment contracts is not to educate the
reader on arcane topics in the law of personal property. Rather, I hope that the dis-
cussion demonstrates the extent to which the legal system has incorporated ani-
mals as property without any regard for their status as sentient beings different
from inanimate objects.

The second example concerns the treatment of animals as property in the
somewhat unusual context of veterinary malpractice in which some of the people
involved not only do not regard animals as property but regard them as members
of their families or as close companions who share no similarities with the inani-
mate objects that we think of as property. Nevertheless, the legal system regards
these companion animals as property, thus demonstrating the strong institutional
need of the legal system not to depart from the traditional characterization of ani-
mals, even though this characterization simply fails to reflect the reality of how we
see at least some animals in our society.

The two examples used here—bailments and the law of liability for veterinary
malpractice—illustrate the legal welfarism thesis in two very different ways. The
first example—that involving the law of bailments—represents a classic case of
legal welfarism: animals are treated as property no different from any other sort 
of property. To put the matter in the terminology of the last chapter, the attributes
of ownership are not divided among the putative owners and “others,” such as 
the state or private animal protection agencies, who have the responsibility to en-
sure that the animal is treated properly. Moreover, the use of property is not reg-
ulated in any other way, and humans with possession of animals are not restricted
in their treatment of animals beyond that which facilitates the exploitation of the
animal.
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The rules surrounding liability for veterinary malpractice represent a curious,
but distinct, manifestation of the doctrine of legal welfarism. Legal welfarism,
which embraces the notion that animals are (and should be) regarded as property,
allows individuals to own animals with very little, if any, supervision by the gov-
ernment or anyone else who may have concern for the welfare of the animals. Le-
gal welfarism permits the development and perpetuation of an extensive system of
private animal ownership. One consequence of this unlimited license to own ani-
mals is that some people, for various reasons, develop close bonds with the ani-
mals they own. It might be said, then, that the liberal ownership of animals per-
mitted under legal welfarism, which normatively accepts the status quo of animal
property, respects and reinforces social expectations that animals are property and
can be the subject of exclusive ownership by people. This type of ownership, al-
though not the only type of ownership, also facilitates the development of rela-
tionships in which people feel justified—even obligated—in expending a consid-
erable amount of resources on their animals. For example, if, for moral reasons,
the ownership of animals was, as the ownership of land is often, divided among
several people, so that humans had use and possession of the animal but state
agents could routinely inspect the owner’s premises and circumstances to ensure
that the animal was being treated properly, the “owner” might be more inclined to
view the government (or the public) as a “part owner” for purposes of providing
resources for the animal’s welfare.

Legal welfarism militates against such expectations on the part of animal
owners, who usually view their ownership as exclusive. When animals owned
by such people are injured or killed through the tortious acts of others, the own-
ers understandably expect that the legal system will require that their loss (pe-
cuniary and nonpecuniary) be reimbursed by the culpable party. The usual re-
sponse of the system—that damages are restricted to the fair market value of the
animal, which is the typical measure of damage to property in general—respects
and reinforces the defendant’s expectation that animals will be treated as prop-
erty no different from any other. Of course, the justification for such respect may
be purely economic; for example, damages for the negligent injury to animals
caused by a veterinarian may be restricted to fair market value because the vet-
erinarian has, in a sense, not contracted to pay greater damages, this state of af-
fairs being reflected in the veterinarian’s professional fees, which would be
higher but for the limitation of liability. Such a response, however, proves the
very point that is part of the background for my entire argument: that by treat-
ing animals as property we delude ourselves into thinking that a moral issue can
be resolved by economic analysis.

Again, I caution the reader that these examples are not intended as exhaustive
statements of legal rules and principles. Rather, these are abbreviated descriptions
designed to provide some idea about the place of animals in our legal system. Al-
though some more technical material is included, it is generally placed in the end-
notes.
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Animals as Property: Bailment Contracts

In bailment contracts, the owner of property uses the property as a commodity to
be exchanged, lent, or hired to another party. Although the owner, the bailor, re-
tains title to the property and may, accordingly, be considered the “owner,” the
other party, the bailee, has temporary dominion and control over the property. As
one court has said, a bailment contract may be defined as “the holding of a chattel
by one person under an obligation to return or deliver it to another after some spe-
cial purpose is accomplished.”1 Animals and inanimate objects are both the sub-
jects of bailment contracts. Examples of animal bailments include hiring horses
for others to ride, hiring animals for farm work, allowing animals to graze on cer-
tain lands in return for the animals’ milk or wool, and hiring animals out for stud
purposes. Under the law, bailments involving animals are treated like any other
type of bailment contract and are subject to the same rules and duties. No distinc-
tion is made between bailments involving living creatures and those involving
inanimate objects.2

There are three basic types of bailments:3 where the bailee performs a gratu-
itous service involving the property for the sole benefit of the bailor or owner (e.g.,
the bailee agrees to care for an animal while the owner is away);4 where both the
bailor and bailee receive a mutual benefit from the bailment (e.g., the bailor hires
out a horse for the bailee to use and receives payment);5 and where the bailor lends
the property to the bailee for the bailee’s sole benefit (e.g., the bailor lends a horse
to the bailee but receives no compensation).6 If the bailment is for the sole purpose
of the bailor, then the bailee is responsible for gross negligence alone and need
only exercise “slight care” in maintaining the well-being of the animal and in pro-
tecting the animal from harm. If the bailment is for the mutual benefit of the par-
ties, then the bailee must exercise ordinary prudence in treatment of the animal.7

If the bailment is for the exclusive benefit of the bailee, then the bailee is liable for
slight neglect to the animal.8

The bailor may, if she chooses, specify that a lesser standard of care be pro-
vided in maintaining an animal and may even hold the bailee harmless from lia-
bility for injuring or destroying the animal.9 The commercial value of an animal
may be considered in determining the appropriate standard of care. This standard-
of-care concept exists to ensure that the owner’s interest in the chattel is protected,
not to safeguard the animal from abuse or harm by the bailee. Courts have not ex-
pressed the view that the law demands a higher or different duty of care because
the bailed property is a living, sentient creature, although at least one court rejected
the argument that a bailee owed a lesser duty to the bailor in the case of animals
than in that of inanimate objects. Although the bailee argued that “there are risks
inherent in the care of animals” and that bailees cannot be held accountable for in-
juries that occur to the bailed animal, the court ultimately rejected the challenge.10

The bailor may, however, specify that the bailee is to keep the bailor’s animal on
a “starvation diet,” a notion that would have no meaning applied to inanimate ob-
jects.
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The bailee’s responsibility in fulfilling the bailment contract is twofold. First,
the bailee must satisfy the applicable standard of care while the animal is in the
bailee’s possession, “preserving the animal’s value unimpaired.”11 Second, the
bailee must return the animal in the same condition in which the animal was de-
livered.12 At a minimum, the bailee must provide the “necessaries of life” to the
animal,13 but absent a special agreement, the bailee is not considered an insurer of
the animal14 and is not bound to replace the animal if the animal dies through nat-
ural causes.15 The bailee may be bound to provide ordinary veterinary care to an
animal, but would not be expected to go beyond what is minimally necessary to
preserve the animal’s value.

The bailor’s duties with respect to the bailment are more limited than the
bailee’s. As with inanimate objects, the bailor must deliver animals in a satisfac-
tory condition, suitable for the purpose they are meant to serve.16 If the bailor does
not provide an animal that satisfies, this implied warranty that the animal is not
sick or injured, the bailee may be absolved from the animal’s later injury and
death.17

In the event of a breach of a bailment contract involving animals, the remedies
are the same as they would be for other property. A bailor who cannot regain pos-
session of his animals from the bailee is entitled to the fair market value of the
property lost.18 Similarly, if the bailee breaches his duty of care and, as a result,
the animal’s value is lessened, the bailor may recover money damages. If the bail-
ment is for the mutual benefit of the bailor and bailee or for the exclusive benefit
of the bailor, and the bailor fails to provide any promised compensation to the
bailee, the bailee may have an agistment lien against the animals, which are the
bailor’s property.19 If an animal is abandoned in the care of the bailee, the bailee
may exercise her right to keep and use the animal in return for the care provided.20

In one case, the court reasoned that if the bailee incurred an expense in maintain-
ing the animal, he was entitled to make reasonable use of the property as com-
pensation.21 Because animals have the status of property, they can also serve as
security for a loan.22

Many opinions have been written on the topic of bailments involving animals,
and they all relegate animals to the same status as inanimate objects from which
the owner could derive some benefit or value. Animal bailments are viewed sim-
ply as transactions in which goods and services are provided in exchange for ben-
efit to either or both parties. None of the bailment decisions discusses the pecu-
liar status of animals as sentient beings or expresses any concern to protect
animals from harm.23 All of the cases recognize that the primary obligation of the
bailee is to ensure that the economic value of the bailed animal is preserved. This
point is underscored in Deiro v. American Airlines.24 In Deiro, the plaintiff had
checked his nine greyhounds for transport on a flight from Oregon to Boston.
During the stopover in Dallas/Fort Worth, the airline left the cages containing the
dogs exposed to the sun, in a temperature of approximately a hundred degrees.
The airline did not provide the dogs with proper ventilation or water and refused
the plaintiff ’s requests to let him attend to his dogs. By the time the plane landed
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in Boston, seven of the dogs had died from heat exposure, and the remaining two
were seriously ill. The plaintiff sued for damages of approximately $900,000 for
the seven deaths and for the treatment needed for the other two.25 The appellate
court held that the clause on the back of the plaintiff ’s ticket limiting the airline’s
liability for lost or damaged luggage to $750 also applied to its liability for the
dogs.26

Similarly, in Mitchell v. Union Pacific Railroad,27 the plaintiff sued the rail-
road company after his valuable show dog died during transit from Chicago to Los
Angeles. The plaintiff had thoroughly questioned the baggage clerk about whether
he would be allowed to feed and walk the animal during the journey, and the clerk
had assured the plaintiff that he would be allowed to do so.28 After the train left
for Chicago, however, the plaintiff was denied all access to the dog and was told
that the baggage car was locked and that the dog would not receive any care. The
dog died from lack of water and lack of ventilation. The plaintiff was able to re-
cover more than the $25 limit for baggage specified on his ticket only because the
court found that he had no actual notice of the limitation of liability.29 Although
the jury awarded $12,000 in compensatory and punitive damages for the death of
the dog, the district court, on remand, reduced the award to $5,000 in compen-
satory damages, representing the fair market value of a dog able to perform
tricks.30

Animals as Property: Liability for Veterinary Malpractice

Some writers on property maintain that “legal relations in our law exist only be-
tween persons. There cannot be a legal relation between a person and a thing or
between two things.”31 In Chapter Five, I consider the possibility that the law may
permit legal relations to exist between persons and things. For the time being, how-
ever, my concern is to focus on the indisputable fact that whether humans may
have legal relations to property or not, they can certainly have strong emotional
and personal relations with what we call pets, or companion animals. The point of
the discussion is to demonstrate how far the law will go in acknowledging that peo-
ple can have meaningful relationships with animals, though it nevertheless pre-
serves intact the legal dogma of animals as property.

More people than ever before have dogs, cats, birds, and other animals with
whom they live and whom they regard as members of the family. Over 125 million
dogs, cats, horses, and birds lived in American homes in 1989. The veterinary
profession has benefited enormously from an increase in animal ownership and from
the fact that animal owners now seek a higher level of care, including preventive
treatment, than they did in the past. Revenues in the veterinary care field have risen
an average of 7 percent per year for the last decade and, as of 1989, reached $5
billion per year.32 It is obvious that humans who have these relationships with
animals do not regard them merely as personal property. I now focus on the
problems that arise when a pet is killed or injured as the result of the negligence
of a veterinarian or other caretaker, such as a kennel or animal hospital.
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Veterinarians and other animal caretakers can commit malpractice in several
different ways.33 For example, veterinarians have been successfully sued for caus-
ing injuries to humans during the course of treatment of an animal.34 This usually
occurs when an owner is allowed to help “restrain” her animal during a veterinary
examination or procedure; the animal becomes upset and bites or otherwise attacks
the person restraining the animal.35 Injuries to humans can also occur after a vet-
erinarian’s treatment if the sick or injured animal reacts violently to medication or
if the owner or someone in the owner’s household inadvertently ingests some of
the medication intended for the animal.36

Claims of veterinary malpractice have also been made by nonclients alleging
injury to their animals as a result of the alleged negligent misdiagnosis or failure
to diagnose a contagious disease of a client’s animal and that animal’s subsequent
exposure to the nonclient’s animal, as in an adjacent pasture. Other nonclients who
have asserted malpractice claims against veterinarians include a farmer who was
sued by food producers for selling them milk contaminated with insecticide. The
farmer claimed that the veterinarian who had treated the cattle for illness resulting
from ingestion of the insecticide should have warned him to withhold the milk
from the market.37

For our purposes, however, the most important—and common—form of vet-
erinary or caretaker liability is the claim of malpractice by reason of injuries in-
flicted upon the animal of a client. It is this type of claim that is addressed for the
remainder of this discussion, all under the common term “veterinary malpractice.”

Even though a pet owner does not usually regard a companion animal merely
as a piece of property, we know that domestic animals such as dogs or cats are still
considered the personal property of their owners, and remedies for negligence
must be understood against this background. Laws regarding veterinary malprac-
tice vary greatly from state to state. The traditional notions of veterinary malprac-
tice allowed aggrieved owners of animals injured by their veterinarians to recover
nothing more than market value, that is, the difference between the monetary
worth of the animal before the incident complained of and that after.38 Such mea-
sure of damages does not include consideration of how valuable an animal may
actually be to an owner who would never contemplate a sale; it relies instead on
what amount the animal would be worth to a stranger acting as a willing buyer in
an arm’s length transaction for fungible goods. Certainly many, if not most, own-
ers would find that type of measurement of their animals’ worth unsatisfactory.
Nonetheless, for many years the market value approach was used exclusively in
evaluating damages for injuries to animals and indeed is still used today in many
states.39

In a representative case from the Supreme Court of Alaska, a lower-court rul-
ing was upheld limiting damages to fair market value for the destruction of a dog.
In Richardson v. Fairbanks North Star Borough,40 plaintiffs called the local ani-
mal shelter when they discovered their dog, Wizzard, was missing. They were told
that the shelter had Wizzard in its custody and that they could reclaim him between
8:00 A.M. and 5:00 P.M. The Richardsons arrived at the shelter at 4:50 P.M. and saw
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Wizzard chained in the back of the facility. Shelter employees told the Richard-
sons that the shelter was already closed and that they would have to return the next
day to pick up the dog. When the Richardsons returned as instructed, they were
advised that Wizzard had been killed. Since the killing violated an ordinance that
required the shelter to keep animals at least three days before killing them, the
Richardsons sued. The shelter admitted that adequate records were not kept on its
animals.41

The trial court awarded the Richardsons only $300 for the senseless destruc-
tion of Wizzard, based on its assessment of the dog’s fair market value. The
Richardsons appealed, claiming that the trial court should have accepted evidence
about Wizzard’s value as a pet and their emotional pain and suffering upon his
death. On appeal, the Supreme Court of Alaska in Richardson affirmed this rul-
ing, holding that “since dogs have legal status as items of personal property, courts
generally limit the damage award in cases in which a dog has been wrongfully
killed to the animal’s market value at the time of death.” The court added that “in
cases involving working dogs, especially those of mixed lineage without a mar-
ketable pedigree, courts have based the damage award on the dog’s utility.” The
court refused to allow any recovery for mental or emotional distress, because the
plaintiffs had failed to show that they had suffered the requisite amount of emo-
tional distress from the intentional killing of a pet. The court made that finding de-
spite the fact that the Richardsons had rejected an offer of $2,000 from the shel-
ter, and then it awarded the defendant shelter $3,763 for costs of suit and attorney’s
fees, which the Richardsons had to pay.42

Another typical fair market value case involved an atypical “pet.”43 Archie
Ubanoski of Houston, Texas, bought a steer for his son to enter in livestock
shows. The steer cost $2,256. Ubanoski took the steer to the shared offices of
three Houston veterinarians for cosmetic dehorning. To immobilize the steer for
this extremely painful procedure, the doctors attached an electric clip on the
steer’s lip and inserted a probe into the steer’s rectum. The current from the elec-
tric clip was supposed to paralyze the steer’s muscles so the veterinarian could
do the procedure without movement from the steer, which might cause further
injury (and diminuition of value) to the steer. When the power was activated, the
steer fell to the ground, the clip was dislodged, the current stopped, and the steer
stood up. The same thing happened on the second attempt. On the third try, the
clip remained on the steer’s lip, and the steer stayed on the ground, so the
dehorning finally took place. The steer, however, was unable to stand again and
was euthanized one month later. A necropsy revealed a recent fracture of the hip
bone. Ubanoski sued the veterinarian for negligence, alleging that their failure
to use a restraining chute to keep the steer from falling and their use of the elec-
trical immobilization device caused the steer to be crippled. The jury awarded
Ubanoski $31,450 upon a finding that the veterinarians were negligent and that
their negligence caused the harm to the steer.44 The appellate court reversed the
judgment, stating that the general rule for measuring damages to personal prop-
erty is the difference in the market value immediately before and immediately
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after the injury, and reasoning that the amount of the award was not an accurate
measure of the steer’s fair market value given that the steer could still be sold
for slaughter.45 The court determined that the jury had relied on purely specula-
tive evidence concerning the potential value of the steer, threw out the jury’s ver-
dict, and ordered a new trial.46

Many of today’s most common household pets are mixed-breed dogs and cats,
often obtained at minimal or no cost from shelters. As such, they have no dis-
cernible “market value.” Thus, their owners frequently forgo legal remedies when
the animals are negligently injured or killed, because they cannot recoup their true
damages in the courts. An owner may suffer tremendous emotional distress when
left without a beloved family pet, yet the loss of this unique being goes completely
uncompensated under the market value approach.

The market value system of assessing damages for injury to personal property
has gradually expanded to the point were some states now allow recovery for emo-
tional distress of an owner resulting from harm to an animal caused by a veteri-
narian or other person, whether or not market value is also a factor.47 Typically,
claims for damages based on emotional distress are pursued through one of four
avenues. It is important to recognize, however, that these cases do not remove an-
imals from the category of personal property. Indeed, the “emotional-distress”
cases focus exclusively on the reaction of a property owner to the loss of property.
Moreover, the “emotional-distress” cases that involve animals are not unique
breaks from past precedent; rather, these cases merely apply established principles
of law concerning emotional distress over the loss of other personal property—
specifically, family heirlooms—to the loss of another type of personal property.

First, in some courts, plaintiffs are allowed to recover the “actual value”48 of
their property. The sentimental value of the animal to the owner may be a com-
ponent of such actual value and of any damage award based thereon, especially
where there is no discernible market value. One of the first courts to consider the
actual, or intrinsic, value of a pet was the New York City Civil Court, in Brousseau
v. Rosenthal, a 1980 case.49 Plaintiff left her healthy eight-year-old mixed-breed
dog at a kennel for two weeks. When she returned to pick up her pet, she was told
the dog had died. Plaintiff sued the kennel for loss of companionship and loss of
protection. The court found the kennel liable for the death under the law of bail-
ments and acknowledged the market value approach for damages to personal prop-
erty but nevertheless held that Brousseau was not limited to a nominal award just
because the dog had been given to her, was a mixed breed, and had no ascertain-
able value. The court held that an assessment of the dog’s “actual value” to the
owner was required in order to make her whole. Because her pet was Brousseau’s
sole and constant companion, and because loss of companionship had been long
recognized as an element of damages in New York, the court said it must be con-
sidered in any award to plaintiff even though measuring such a loss in pecuniary
terms is quite difficult.50 Despite the judge’s obvious sympathy for Brousseau’s
loss of her treasured pet, the judge awarded her only $550.51

In Illinois, a court held that actual value should be used to compute damages
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where the property in question has no market value.52 Joseph and Anita Jankoski
had taken their pet German shepherd to the Preiser Animal Hospital for some
diagnostic tests. The hospital veterinarians administered anesthesia to the dog
during the course of the exam, and the dog died. The Jankoskis sued the
veterinarians for failing to administer the anesthesia properly and for failing to
monitor the dog’s condition. They sought to recover damages not for the dog’s
value but for their loss of companionship of the dog. The trial court stated that the
Jankoskis could amend their complaint to ask for damages for loss of their prop-
erty, but the Jankoskis refused because the dog had no value as property. The trial
court then granted the veterinarians’ motion and dismissed the suit. Upon the
Jankoskis’ appeal, the appellate court had to decide whether Illinois law recog-
nized a legal claim for loss of companionship resulting from the negligently
caused death of a dog. The appellate court agreed with the trial court that no ac-
tion for loss of companionship of a dog could be brought in Illinois, because an
animal is an item of personal property. The court said that while the usual mea-
sure of damages for personal property is its fair market value, where no such value
exists the actual or intrinsic value of the property should be the basis of a mone-
tary award. Although it refused to consider an independent claim for loss of com-
panionship, the court did expressly state that “sentimental value” may be an ele-
ment of the property’s actual, or intrinsic, value. However, the court also stated,
without reason, that damages for sentimental value would be severely circum-
scribed, thereby playing a game of semantics in which it could appear realistically
to assess a human/animal relationship yet deny damages to the people who lost a
cherished companion.53

Obviously, the actual, or intrinsic, value approach to assessing damages for the
loss of a pet is better than the market value approach because it at least recognizes
the reality of the relationship of a companion animal with the owner. It appears,
however, that the damages awarded on the basis of actual, or intrinsic, value are
not appreciably more than the meager amounts historically given on the basis of
fair market value.

Second, some other courts take a different route to allowing sentimental value
to play a part in damage awards for loss of property, through the tort of “negligent
infliction of emotional distress.”54 Although this tort was once narrowly construed
and applied only to incidents involving humans who were physically compro-
mised by their emotional distress, at least one court has extended its applicability
to incidents involving property damage alone.

The Hawaii Supreme Court, in a landmark 1981 case, upheld the right of plain-
tiffs to recover for emotional distress caused by the negligent killing of their fam-
ily pet, even though none of the plaintiffs witnessed the event and even though
they proved no physical manifestation (to them) of the alleged emotional harm.55

The Campbell family was moving to Hawaii and was required by law to put their
nine-year-old boxer dog, Princess, into a quarantine facility for 120 days. Upon
her arrival at the quarantine station, Princess was examined and found to be in
good health, except that she had a non-life-threatening growth on her gums. With
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the approval of the quarantine station personnel, Mr. Campbell arranged to have
a veterinarian at the Kapalama Pet Hospital remove the growth. Three days later,
Princess and six other animals were put into an unventilated van for transportation
to the pet hospital. The animals were left in the van under direct exposure to the
sun for over an hour. Princess died of prostration shortly after the van arrived at
the pet hospital.56

The trial court found that Mr. and Mrs. Campbell and three of their four chil-
dren (the fourth being too young) suffered severe mental distress over the death of
Princess and were entitled to damages in the amount of $1,000. The court made
new law by allowing the Campbells to recover damages against the quarantine sta-
tion for simple negligence even though they had not witnessed the incident or suf-
fered physically from it. Prior to this case, the killing of a pet had to be intentional
or reckless, rather than just negligent, in order for the owner to recover for emo-
tional distress only, with no concurrent physical symptoms.57

The Supreme Court of Hawaii affirmed the trial court’s ruling by holding that
as long as the serious mental distress was reasonably foreseeable by the negligent
defendant, plaintiffs should be able to recover for the loss of their property, based
on the symptoms and duration of the distress.58 While this case certainly improved
the lot of distraught owners of injured or killed pets, a $1,000 award for five peo-
ple who were found to have suffered a prolonged period of severe mental distress
seems sorely inadequate.

A third route for claiming loss of sentimental value may be through the tort of
“intentional infliction of emotional distress.” A court that only recognizes market
value or actual value as the proper barometer of a pet’s worth as an item of per-
sonal property may nonetheless allow damages for the emotional pain and suffer-
ing of an owner whose pet is intentionally or recklessly harmed or killed, or threat-
ened with such action. This is so in several states, usually upon proof of outrageous
or extreme conduct.59 It is rare for a veterinarian or other animal caretaker to be
charged with intentional (as opposed to negligent) injury to an animal; most such
cases deal with neighbors or strangers committing or threatening acts of cruelty.
However, cases involving veterinarians do occur.

For example, in 1983, Annette Powell and her children brought their dog to
the Ashland Terrace Animal Hospital to be treated for injuries sustained when he
was hit by a car.60 Powell asked the veterinarian, Dr. J. L. Stanford, if she could
make payment for the dog’s treatment over a period of time because she did not
have enough money to pay the bill of $155 in full when services were rendered.
The veterinarian refused to make a financial agreement with her. Powell alleged
that Dr. Stanford then threatened to “do away with” the dog unless she made pay-
ment in full. Based upon the veterinarian’s demand, Powell brought suit to pre-
vent Dr. Stanford from disposing of the dog and to seek damages for his inten-
tional infliction of emotional distress upon her and her children.61

The veterinarian attempted to have the case dismissed before trial on the
ground that he was simply complying with the provisions of a Tennessee statute
that authorized him to dispose of the dog if his bill was not paid.62 The doctor de-
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nied ever making any threat in the specific words alleged by Powell, that he
“would do away with” the dog. The trial court granted the veterinarian’s motion
to dismiss the case against him, and Powell appealed. Powell alleged that the
statute under which the veterinarian claimed he could dispose of the dog was un-
constitutional. The appellate court refused to rule on the issue, because it had not
been raised in the courts below, and the case was remanded back for full trial on
the issues.63 In remanding the case, the appellate court made an unnecessary but
intriguing editorial comment: “In our view, a jury could reasonably conclude that
such conduct of the defendant was extreme, outrageous and intolerable in present
day society and that the mental and emotional injuries alleged by the plaintiffs to
have resulted from the defendant’s conduct are serious.”64

While not ruling on Powell’s case specifically, the court certainly opened the
door for her to receive damages for intentional infliction of emotional distress if a
jury believed that Stanford made the threat to “do way with” her dog. However,
based on other cases of intentional infliction of emotional distress where the per-
petrator was not a veterinarian or animal caretaker, the damages would probably
be low and therefore insufficient to compensate a person who suffered substan-
tially over the inhumane treatment of her pet.65

Finally, some courts allow damages for an owner’s emotional distress only as
part of a punitive damage award, regardless of the nature of the underlying tort.
Punitive damages are designed to allow a jury to express its moral outrage in cases
where the usual measure of damages, compensatory damages, would not be
enough for that punitive purpose. The state of Florida is foremost in allowing
damages in this context. Its courts have permitted punitive damage awards based
on an owner’s affection for a pet in incidents ranging from malicious destruction
to reckless conduct to gross negligence.66 In a 1967 case, Levine v. Knowles,67 the
plaintiff sought punitive damages for his mental pain and suffering against a
veterinarian. Levine alleged that the veterinarian committed malpractice in the
treatment and subsequent cremation of the body of plaintiff ’s pet Chihuahua,
Tiki. Dr. Knowles treated Tiki for a routine skin ailment, and the dog died. Levine
advised Knowles that he wanted an autopsy performed on the body, but instead
the dog was cremated. Dr. Knowles claimed that the cremation was inadvertently
done by an unknown employee, whereas Levine alleged that the cremation was
done expressly to avoid an autopsy. The trial court granted a motion by the vet-
erinarian to dismiss the case on the basis that punitive damages would not be al-
lowed under the law for the loss of a pet.68 The appellate court ruled that an owner
of an animal has as much right to recover for a dead dog wrongfully destroyed as
for any other item of personal property and that if the destruction was willful,
wanton, reckless, or malicious, punitive damages would be recoverable. If they
were not, the court reasoned, and if only nominal market value or actual value
damages were available, such undesirable behavior would not be discouraged,
since the defendant would be in the same position after committing the act as
before.69

In 1978 a Florida court upheld a substantial award of damages against an ani-
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mal hospital. In Knowles Animal Hospital, Inc. v. Wills,70 a jury awarded $13,000
to the Wills family for the loss of their pet dog. The dog was at the hospital for an
operation. After the procedure, the dog was placed on a heating pad and kept there
for a day and a half, sustaining severe burns and disfigurement and dying shortly
thereafter.71 The Wills claimed the hospital was guilty of gross negligence and in-
stituted suit for their mental pain and suffering and for punitive damages. The
award consisted of $1,000 for compensatory damages and $12,000 for punitive
damages, and the court stated that the hospital’s conduct satisfied the necessary
standard for malicious conduct.72 This is the largest known award to date that has
been upheld for punitive damages and mental-pain-and-suffering damages. In-
deed, although other states have allowed punitive damages for the emotional dis-
tress of an aggrieved pet owner,73 Florida appears to harbor the most liberal atti-
tudes on the issue.74

In sum, the parameters of potential damage awards to animal owners for
emotional distress caused by a veterinarian’s malpractice vary from state to state.
The existence and extent of an owner’s emotional distress are often difficult to
prove. Thus, at least so far, damages for emotional distress rarely rise above
nominal levels.75 There is a trend, based upon the different theories of law dis-
cussed above, toward compensating owners for mental pain and suffering when
their pets have been wrongfully treated or killed. However, most awards still de-
pend on the threshold issue of the market value of an animal, since that measure
of damages has not been entirely abandoned in any state and is more capable of
proof in many cases.

Although the tenor of the law is gradually changing such that an increasing
number of states allow recovery for an owner’s emotional distress caused by the
negligent or intentional harming of the owner’s animal, the law still falls short
of protecting the animals themselves, because the animals are property. Since
recovery is predicated upon an owner’s reaction to the animal’s injury, where
there is no emotional distress there is no corresponding liability imposed on the
veterinarian for the animal’s treatment, even if the treatment was grossly negli-
gent.

A system that looks to the owner’s emotional state is capable of generating
anomalous situations. For example, if an animal is unfortunate enough to live with
a human who does not have a significant emotional attachment to the animal, the
animal’s plight is worsened by a legal system that refuses to hold a veterinarian li-
able for negligent acts performed on the animal. Conversely, if a stray animal
brought to a veterinarian by a person who genuinely feels extraordinary affection
for that animal is negligently treated, resulting in severe emotional distress to the
good Samaritan, the veterinarian is not liable, because the person did not “own”
the animal. Indeed, in a bizarre departure from the typical malpractice claim, a
woman in Oregon was awarded $4,000 for mental anguish and $700 in punitive
damages because a veterinarian saved her dog’s life. In Fredeen v. Stride,76 plain-
tiff had brought her injured dog, Prince, to the veterinarian to be destroyed, but his
two assistants instead nursed the dog back to health and gave the dog to someone
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in the same neighborhood where the plaintiff lived. Fredeen claimed she suffered
mental anguish when, about six months later, she discovered the dog was still
alive, because she feared the possibility that her children would encounter the dog
and attempt to reunite with him. The substantial damage award was based on the
court’s finding that the veterinarian had wrongfully converted the plaintiff ’s prop-
erty.77 Again, this judgment, awarded against a veterinarian who refused to kill a
healthy animal, is a direct result of looking to the owner’s reaction in order to de-
termine the veterinarian’s liability.

These emotional distress cases are interesting, however, from another view-
point, as related directly to the notion of animals as property. That is, given that
animals are legally regarded as property, the legal system can do no more than it
would do if a thief stole a valuable family heirloom. Of course, pet owners un-
doubtedly take their animals to veterinarians in order to relieve their own distress,
just as parents seek to relieve their own distress by taking a sick child to a doctor.
It is clear, however, that the primary purpose behind most of these acts—whether
taking a sick dog to a veterinarian or a sick child to a pediatrician—is altruistic;
the dog owner or parent is motivated by the altruistic desire to alleviate the dis-
tress and pain of the animal or child. At most, the law looks at distress experienced
by a person after the negligence or harm has occurred, and completely refuses to
look at the animal’s pain and distress. This is the expected result of treating ani-
mals strictly as chattels.

There are some rather weak indications that this attitude is changing. In 1979,
in Corso v. Crawford Dog and Cat Hospital,78 a New York court reversed earlier
law and held that an action could be maintained against a veterinarian who had
wrongfully failed to return the body of a dead animal to plaintiff for burial. The
court stated that “a pet is not just a thing but occupies a special place somewhere
in between a person and a piece of personal property.” The court distinguished be-
tween a dog and an heirloom. The former is “not an inanimate thing that just re-
ceives affection; it also returns it . . . while [an heirloom is a] source of good feel-
ings [but] is merely an inanimate object and is not capable of returning love and
affection.”79 In another New York case, Restrepo v. State,80 the court criticized a
decision by a veterinarian who withheld proper treatment from a horse in order to
ensure that the horse races started on time. The court criticized the decision as “un-
reasonable and inhumane” and reminded us “that the greatness of a nation can be
judged by the way that its animals are treated.”81 Unfortunately, the higher courts
of New York have not adopted these encouraging pronouncements. In a 1987 case,
Fowler v. Town of Ticonderoga,82 a dog owner whose dog was shot by the local
dog-control officer claimed that the officer had acted negligently and maliciously
and sought damages for the monetary value of the dog, damages for psychic
trauma, and punitive damages. The court ignored Corso and held that “regarding
plaintiff ’s claim for damages for psychic trauma, a dog is personal property and
damages may not be recovered for mental distress caused by its malicious or neg-
ligent destruction.”83 In a 1994 case involving a dog killed in the baggage com-
partment of an airplane, the court explicitly characterized Corso and similar cases
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as “aberrations flying in the face of overwhelming authority to the contrary” by
“viewing a pet as more than property.”84

There are two final points to be mentioned in connection with the valuation of
animals in terms of market value. First, a veterinary malpractice case is not the
only instance when a pet owner is restricted to some valuation short of what the
actual human/animal relationship reflects. For example, when one dog attacks an-
other and the owner of the injured dog sues the owner of the aggressive dog, the
fair market value measure is frequently employed. In Julian v. DeVincent,85

DeVincent’s large dog, which had previously attacked people, attacked and killed
Julian’s smaller dog (which was on Julian’s porch at the time of the attack). The
trial court awarded Julian $178.70 in damages: $49 for veterinary care, $29.70 for
burial, and $100 for sentimental value and mental cruelty inflicted upon Julian’s
children by the event.86 The Supreme Court of Appeals of West Virginia reversed
the judgment in Julian, holding that damages “for sentimental value or mental suf-
fering are not recoverable” and that recovery was limited to the assessed value of
the dog. Because “there was no assessed value placed on [Julian’s] dog for taxa-
tion purposes,” and because Julian did not otherwise attempt to prove the value of
the dog, the court denied recovery entirely.87

Second, in cases in which less valuable animals kill or injure more valuable
animals, the law generally protects the interests of the owners of the more
valuable animals even though the human interest in the relationships with the less
valuable animals may be more valuable at least in an emotional sense. For ex-
ample, some states have laws that provide that the owner of property containing
livestock may seize or kill any trespassing dog, with immunity from civil or crim-
inal actions. In Katsaris v. Cook,88 the plaintiff ’s dogs trespassed on a neighbor’s
cattle ranch while the plaintiff was away on vacation. The defendant, an employee
of the ranch, shot and killed the dogs and then dumped their bodies into a ditch.
The plaintiff searched for the dogs for over a week, but the court held that the de-
fendant had no duty even to tell the plaintiff what happened to the dogs. The court
allowed damages only against the defendant ranch owner’s wife based on her
false statements to the plaintiff that she knew nothing about the location of the
dogs.89

Conclusion

In conclusion, the common law has long treated animals as property, based in part
on the close connection between certain interpretations of Genesis and philo-
sophical doctrines that attempt to provide justifications of property status for
animals based on the supposed “defects” or “inherent inferiority” of animals. I
have examined two very different examples of what I have characterized as legal
welfarism, and both examples indicate that the law fails to provide a level of
protection that goes beyond that accorded to inanimate property objects. In one of
those contexts—liability for veterinary malpractice—the owners of animal prop-
erty emphatically insist that their animal property be recognized as more than 
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“just property.” Although some courts have analogized animals to family heir-
looms—another type of property with which we might form an emotional bond—
there is absolutely no consideration for the animal as a sentient being with inter-
ests and inherent value.

In the next chapter, I consider another context in which the property status of
animals is relevant as a general matter. That context involves the law of standing,
or the rules that determine whether a court is empowered to adjudicate a particu-
lar case or type of case.
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C H A P T E R  F O U R

The Exclusion of Animal Interests from 
Legal Consideration—the Doctrine of Standing

The Concept of Standing: A General Overview

THERE IS CONTROVERSY about the precise relationship of moral standing to the
notion of moral rights.1 However, there can be little doubt about the relationship
of legal standing to the notion of legal rights. Simply put, it makes no sense to say
that someone has a legal right to something if that person does not possess stand-
ing to assert that right. For example, if Jane has a contractual right to receive
payment from me but no court will grant her legal standing to pursue the
enforcement of that right, then it is difficult to understand how we can sensibly 
say that Jane has that right. To be sure, sometimes the person who actually
articulates the right and actually asserts the required standing is someone other
than the rightholder. Children and the mentally incompetent have legal rights and
legal standing, but their interests are often articulated by court-appointed guard-
ians.

If animals have any legal rights, they will, of course, be incapable of articu-
lating them on their own behalf. Rather, someone who, at least ideally, is acting
in the best interests of the animals must articulate those interests. In this chapter I
argue that despite the existence of laws that supposedly protect animals, animal
interests are not taken seriously by the legal system, which through the doctrine of
standing has done everything possible to ensure that matters involving animal in-
terests are never brought into the courtroom.

My discussion focuses on the doctrine of standing as it has been developed in
federal law and as it pertains to animal issues.2 However, it is necessary to explore
the concept of standing as a general matter to provide a sense of the direction in
which the Supreme Court has gone in interpreting the constitutional provision that
gives courts jurisdiction only over “cases and controversies.” In so doing, I try
conscientiously to respect the late Justice William O. Douglas’s wise admonition
that “generalizations about standing to sue are largely worthless as such.”3 In a
very provocative treatment of the subject, Professor Cass Sunstein states quite
accurately that “the law of standing has had many remarkable twists and turns.”4

Accordingly, I do not present a treatise or general discussion on the law of
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standing; rather, I discuss that notion as it applies to cases involving animals and,
to a much lesser degree, cases involving environmental concerns, which are also
applied in animal-related contexts.

Much of the interesting federal standing law relevant to animals has developed
in two contexts. The first context involves cases that interpret various laws directed
toward environmental protection. The second context involves cases concerning
the use of animals in experiments. Resolution of standing issues in cases involv-
ing animals has tended to focus on ownership status and to reinforce property
rights in animals even when it would clearly be in an animal’s interests to do oth-
erwise. The notion of property plays a most important role in determining the
scope of standing doctrine and the extent to which we tolerate interference with
the use of private property. Specifically, the controversy involving a group of
macaque monkeys known as the “Silver Spring monkeys” has generated several
decisions involving standing to protect animals. Those decisions establish that no
one who has a mere interest in the welfare of these animals has standing to sue,
because the animals are the private property of others. That is, the law of standing
assumes that humans cannot have legally significant relationships with animals
owned by others.

In addition, it is impossible for any animal advocacy group to take any legal
action to protect animals used in experiments. Standing doctrine prohibits such
groups from initiating suits in federal courts. Even when they instead seek to rely
on state anticruelty laws in state courts, such groups may find that if the defendant
receives federal funds—and in the context of animal experimentation, virtually all
do—the defendant may be able to have the case transferred to federal court. Due
to federal standing doctrine, the case will then be dismissed without a hearing on
the merits.

Once again, the legal doctrine is structured around the notion of animals as
property. To put the matter another way, courts have recognized that people may
have standing to litigate issues involving nonowned, or “wild,” animals, but do 
not have standing to litigate cases involving animals owned by others. This is
perfectly consistent with what I have called legal welfarism. In the case of
wildlife, the external costs, or the costs that do not get factored into the calcula-
tions of the costs of an act, dictate that society may underinvest in the protection
of these animal resources and litigation by private litigants may be a desirable
way to rectify this underinvestment.5 For example, when a corporation seeks to
develop an area in which there are animals, the business decision may not
consider the impact of the development on the animals. In such a case, these
external costs may be considered as a result of litigation initiated by a party who
uses the area for, say, bird watching. In the case of animals that are owned,
however, this underinvestment problem does not exist. We assume that property
owners will use their animal and nonanimal property in ways that maximize the
value of the property to the owner. We do not need any further private litigants
to ensure that external costs are considered, because, as far as the traditional
economist is concerned, there are no external costs involved if the animal is
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owned, and we do not need these private litigants to ensure that animal property
is used efficiently. We rely on the self-interest of owners; and indeed, to allow
private litigants to interfere with the relationship between the owner and the prop-
erty would impose a cost on the owner that is unjustified in light of the assump-
tion that the owner will act in her best interest.

Standing is a jurisdictional notion; that is, it concerns whether a court is
empowered to act in a particular case. As the doctrine is applied in federal courts,
it seeks to ensure that the constitutional requirement that there be a “case or
controversy” has been satisfied.6 The Constitution does not explicitly mention
standing; the concept has developed as one way of ensuring that federal courts do
not adjudicate matters that do not fall within the “case-or-controversy” limita-
tion.7 In addition to the constitutional dimensions of standing, there are what are
called “prudential” considerations, which have been developed in the case law
and contained in statutes. For example, the Administrative Procedure Act (APA)
provides that judicial review is available to anyone “suffering legal wrong be-
cause of an agency action, or adversely affected or aggrieved by any agency ac-
tion within the meaning of the relevant statute.”8 Courts interpreting the APA
have held that review of an agency action requires that the plaintiff show that as-
serted injury be within the “zone of interests” of the relevant statute.9 There are
other “prudential” (i.e., not constitutional) considerations that often determine
standing as an overall matter.10

The notion of standing and the notion of rights are clearly related. If there is
no standing, or if standing is possessed by someone other than the rightholder, then
the legal right means little. Standing is a prerequisite—perhaps the most impor-
tant prerequisite—for the enforcement of rights.

In addition, it is clear that even if animals had rights, they could not assert those
rights themselves. Rather, it would be necessary to have someone else assert those
rights. Such a person might be a court-appointed guardian or an organization that
advocates animal rights. I explore the notion of who should assert an animal’s
rights later, but for present purposes, it suffices to recognize the need for some
party to act on behalf of the animals.

Recent decisions of the United States Supreme Court have established that the
constitutional aspect of standing consists of three elements: (1) “plaintiff must
have suffered an injury in fact, [or] an invasion of a legally-protected interest that
is concrete and particularized, [and] actual or imminent”; (2) there must be a
causal relationship between the injury and the defendant’s conduct; and (3) it
must be likely, not merely speculative, “that the injury will be redressed by a fa-
vorable decision.”11 For example, assume that I become convinced that your mar-
riage is foundering and that I file a divorce proceeding on your behalf and with-
out your permission or knowledge. The court would most certainly dismiss such
a case because although I may be acting with what I perceive to be your best in-
terests in mind, the law does not regard me as a party having the requisite inter-
est in the matter. I have not suffered any “injury in fact” that would permit me to
dissolve your marriage. If, however, your legal right to seek divorce is to have
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any meaning at all, then that right must be recognizable and enforceable by some
party, and in that case, that “someone” would be you or your spouse.

The cases important for this inquiry commence with Sierra Club v. Morton,12

a United States Supreme Court decision. The case concerned the Mineral King
Valley, designated by Congress as a national game refuge, located in the Sierra
Madre Mountains and adjacent to the Sequoia National Park. The United States
Forest Service approved the construction of a $35 million ski resort in the Valley,
and the Sierra Club, a well-known environmental organization, sought to stop ap-
proval by the Department of the Interior of a highway and power line required for
the project. For standing, the plaintiffs relied on the APA. The Supreme Court held
that persons had standing to challenge agency action if the challenged action
caused them “injury in fact”13 and if the alleged injury fell within the “zone of in-
terests” that the agency was required to protect or regulate.14 Although the Sierra
Club alleged that its long-standing concern and expertise in environmental mat-
ters made it a “representative of the public,” the Court rejected this, holding that
the party seeking review must “be himself among the injured.”15 The Court
pointed out that “the Sierra Club failed to allege that it or its members would be
affected in any of their activities or pastimes by the Disney Development.
Nowhere in the pleadings or affidavits did the Club state that its members use Min-
eral King for any purpose.”16 The message of the Court was clear: it was not deny-
ing standing in cases involving challenges to projects that would have a deleteri-
ous impact on environmental resources. Rather, the Court’s holding was a “signal”
to litigants like the Sierra Club to be sure to allege that individual members used
the resource in question, because only then would there be the requisite “injury in
fact.”17

In a fascinating dissent, Justice Douglas questioned why it was necessary for
the action to be brought on behalf of a person injured as a result of the action ad-
verse to environmental resources. Why could the resources themselves not bring
an action? Douglas argued for “the conferral of standing upon environmental ob-
jects to sue for their own preservation.” He observed that the law permitted some
inanimate objects to be parties in litigation: ships have legal personality, as do cor-
porations.18 Although environmental resources are under the control of federal or
state agencies, this was not sufficient protection, because such agencies “are no-
toriously under the control of powerful interests who manipulate them through ad-
visory committees, or friendly working relations, or who have that natural affinity
. . . which in time develops between the regulator and the regulated.”19 Although
Douglas would have as guardians for environmental interests those who fre-
quented the area and knew its ecological values, he emphasized that the inanimate
object or resource should itself have standing.20

Douglas’s position was not without serious intellectual support. Shortly before
Sierra Club was handed down, lawyer and philosopher Christopher Stone had
written the now well-known essay “Should Trees Have Standing? Toward Legal
Rights for Natural Objects.”21 Stone argued persuasively that “each time there is
a movement to confer rights onto some new ‘entity,’ the proposal is bound to
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sound odd or frightening.”22 Like Douglas, he observed that the law already ac-
cepted as legitimate legal “entities” many inanimate objects, including “trusts,
corporations, joint ventures, municipalities, Subchapter R partnerships, and na-
tion-states.”23 Stone also noted that blacks and other minorities, women, and chil-
dren had been deprived of significant rights as a result of some view of natural law
and not merely as a legal convention that supported the status quo and that re-
flected a conceptualization of a person as an object that was necessary for some
social purpose.24 What is necessary, Stone argued, was that we recognize the right-
less as having inherent value, and then we will be more inclined to extend rights.25

He went on to argue that since nature has an inherent value independent of its sta-
tus as a mere collection of objects to be exploited by people, the natural environ-
ment as a whole should have legal rights. These rights would be enforced by
guardians just as are the rights of children or the mentally disabled.26

Although Stone’s essay was clearly the most important, philosophically de-
veloped, and influential statement of environmental standing, similar ideas had
resonated in the writings of earlier authors. For example, in a brief essay, law pro-
fessor Clarence Morris argued that it was merely “homocentric conceit” that al-
lowed the legal system to recognize legal relations as a form of human relations
that can run only between people or aggregates of people.27 Morris claimed that
natural objects should possess legal rights that would be articulated by a guardian.

The important point about Sierra Club is that the Supreme Court did not bar
environmental organizations from seeking redress for environmental damage;
rather, the Court held that the Sierra Club’s generalized interest in environmen-
tal matters was insufficient to grant it standing. In order for the organization to
have standing, it was necessary for it to plead that its members would suffer the
requisite injury in fact. That is, the organization had to allege, for example, that
at least some of its members used the Mineral King Valley for recreational pur-
poses. The difference between the majority opinion and Justice Douglas’s dis-
sent, as well as the academic writing by scholars such as Stone and Morris, was
that Douglas, Stone, and Morris would grant standing directly to the natural ob-
jects and then allow the articulation of rights by a guardian or some other party,
whereas under the majority’s approach, standing would (and could) be possessed
only by a human whose enjoyment of the resource in question was affected by
some governmental act.28

This approach to standing continued in other Supreme Court cases involving
animal-related issues. In Animal Welfare Institute v. Kreps,29 the plaintiff animal
welfare organizations challenged a decision by the federal government waiving a
moratorium under the Marine Mammal Protection Act on the taking or importing
of marine mammal products. The director of the National Marine Fisheries
Service was empowered to waive the moratorium and issue permits authorizing
marine mammal importation. When the director decided to issue permits for the
killing of set numbers of Cape fur seals, plaintiffs sued, but the trial court
dismissed the suit on the ground that plaintiffs lacked standing.30 The United
States Court of Appeals for the District of Columbia Circuit reversed, holding that
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plaintiffs had alleged, as required by Sierra Club, that the director’s decision im-
paired the interests of the plaintiff organizations and their members: “Through
sanctioning the seal harvesting method of the South African Government, the [di-
rector’s] decision impairs the ability of members of the Plaintiff organizations to
see, photograph, and enjoy Cape fur seals alive in their natural habitat under con-
ditions in which the animals are not subject to excessive harvesting, inhumane
treatment and slaughter of pups that are very young and still nursing.”31

In Japan Whaling Association v. American Cetacean Society,32 animal pro-
tection organizations and environmental groups sought standing to require the sec-
retary of commerce to certify to the president that Japan was in violation of a whal-
ing moratorium and was thus “diminishing the effectiveness” of the International
Convention for the Regulation of Whaling. The president was required to impose
economic sanctions on any nation so certified. Although the Court ultimately did
not require the secretary of commerce to certify Japanese lack of compliance, it
rejected the argument that the plaintiffs did not have standing, because, in accor-
dance with Sierra Club, plaintiffs “alleged a sufficient ‘injury in fact’ in that the
whale watching and studying of their members will be adversely affected by con-
tinued whale harvesting.”33

Similarly, in Alaska Fish & Wildlife Federation v. Dunkle,34 various wildlife
conservation groups sued the United States Fish and Wildlife Service to challenge
certain cooperative agreements that permitted the hunting of migratory birds in
Alaska. In response to a standing challenge, the United States Court of Appeals
for the Ninth Circuit, relying on Sierra Club, held that defendants’ actions would
injure “those who wish to hunt, photograph, observe, or carry out scientific stud-
ies on the migratory birds.”35 In American Horse Protection Association, Inc. v.
Frizzell, a United States District Court in Nevada held that the plaintiff, an orga-
nization dedicated to the protection of wild horses, had standing under Sierra Club
because its members “‘have in the past and have the right in the future to be users
and enjoyers of the lands and wildlife which is the subject of this suit.’”36 Simi-
larly, in Wilkins v. Lujan,37 plaintiffs were granted standing to challenge the re-
moval of wild horses where plaintiffs alleged that they would be deprived of the
ability to view the horses.38

The issue of organizational standing in a context involving animals was more
extensively discussed in Humane Society of the United States v. Hodel,39 where
the plaintiffs sought to challenge a decision by the Fish and Wildlife Service
expanding hunting in wildlife refuges. Plaintiffs alleged that Humane Society
members “suffered from the knowledge that animals in the reserves were being
killed and maimed.”40 The United States Circuit Court held that this mental
distress did not suffice to give standing to plaintiffs under the Supreme Court’s
decision in Valley Forge Christian College v. Americans United for Separation of
Church & State, Inc., in which the Supreme Court held that psychological
suffering produced by some governmental action was generally insufficient
grounds for standing.41 In addition, the circuit court held that the Humane
Society’s generalized interest in the enforcement of laws that promote the humane
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treatment of wildlife was similarly insufficient. However, the court did hold that
the allegation that Humane Society members who visited refuges would be sub-
jected to animal corpses, environmental degradation, and a depleted number of an-
imals and wildlife to view sufficed to grant standing under Sierra Club.42 The cir-
cuit court then went on to examine whether the Humane Society could assert these
legitimate interests on behalf of its members. Relying on a 1977 Supreme Court
decision, the court held that an organization can bring an action on behalf of its
members when the individual members would have a right to sue (i.e., they suf-
fered or will suffer a cognizable injury under Sierra Club) and the interests de-
fended by the organization are germane to its purposes, and that participation of
the individual members is not necessary.43 The court concluded that the Humane
Society had met the requirements for organizational standing.44

Standing may also be predicated on an agreement between the parties that
gives plaintiff an interest in the matter. For example, in Animal Protection Insti-
tute of America v. Hodel,45 the plaintiff animal advocacy organization argued that
it had standing to enjoin the transfer of title in wild horses and burros to those who
planned to slaughter the animals for commercial purposes. The court rejected the
claim that standing could be based on the enjoyment of the animals by members
of the organization, because the animals had already been removed from the range
and plantiff ’s suit concerned the disposition of those animals. The court did hold,
however, that the organization had standing because it had an agreement with the
secretary of the interior enabling it to inspect the animals in governmental hold-
ing pens to make sure that the animals were treated humanely.46

Standing doctrine seemed to take an interesting turn in Animal Lovers Volun-
teer Association, Inc. v. Weinberger.47 In Animal Lovers, an animal protection or-
ganization sought to enjoin the navy from the aerial shooting of feral goats on San
Clemente Island, a military enclave to which there is no public access. The circuit
court held that the navy’s goat control program had no direct sensory impact on
the organization’s own environment or any other environment to which organiza-
tion members had access, and that a “general contention that because of their ded-
ication to preventing inhumane treatment of animals, [Animal Lovers’] members
will suffer distress if the goats are shot does not constitute an allegation of indi-
vidual injury.”48 The court stressed that Animal Lovers could not interfere “with
the the government’s method of ridding its own property of goats” unless there
was a “distinct and palapable” injury to Animal Lovers’ members.49

What made Animal Lovers interesting was that although it seemed to be
applying Sierra Club in a straightforward way, the case involved a twist. Animal
Lovers argued that the court’s application created an “actual-use” test, which made
it impossible for anyone to challenge the navy’s action, because the island was a
military enclave. The court responded that Animal Lovers had “confused its
alleged standing with its right of action. A right of action may exist where a
particular party does not have standing.” The court pointed out that another
animal protection organization, the Fund for Animals, had brought two earlier
actions to stop the navy from removing the goats from San Clemente Island. On
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both occasions, the navy agreed to permit the Fund to trap and remove the goats,
but these rescue efforts were only partially successful. After each Fund rescue, the
navy announced that it would begin to shoot the remaining goats, and after the sec-
ond such instance, the Fund withdrew. Animal Lovers was lead by Harold Baerg,
who was a plaintiff in these earlier actions with the Fund. Accordingly, Animal
Lovers commenced its action knowing that the Fund had been permitted to bring
two identical actions against the same defendant. The court distinguished the two
plaintiffs by characterizing Animal Lovers as lacking “the longevity and indicia
of commitment to preventing inhumane behavior which gave standing to Fund for
Animals, and which might provide standing to other better known organiza-
tions.”50 Rather, Animal Lovers had the same general abhorrence to cruelty to an-
imals as did the public.

Animal Lovers appeared to open the standing door to organizational plaintiffs
that could satisfy the vague standard of “longevity and commitment to preventing
inhumane behavior.”51 Nevertheless, just one year after the Ninth Circuit decided
Animal Lovers, another federal circuit court held that Animal Lovers did, indeed,
apply an actual-use test, and prohibited anyone else from having standing. This
subsequent development occurred in the context of a widely publicized case in-
volving the Silver Spring monkeys. Interestingly, the court made a distinction be-
tween standing when the animals in question are privately owned and standing
when the animals are publicly accessible, and then placed the former effectively
outside the range of any meaningful judicial remedies.

Standing: Animals as Private Property

In order to understand how the law of standing became coupled with the notion of
property, it is necessary to discuss briefly the factual background of the Silver
Spring monkeys case.52

Edward Taub was the chief animal experimenter at the Institute for Behavioral
Research (IBR),53 whose work was funded by the National Institutes of Health
(NIH). Taub was supposedly investigating the possibility of training human stroke
victims to regain use of their limbs. Using macaque monkeys, Taub created an an-
imal “model” of limb atrophy by a surgical procedure called somatosensory deaf-
ferentation, which involved servering the nerves so that all sensation to the limb
was abolished. Taub would then perform experiments to see whether the monkey
could be taught to use the deafferented limb by the application of electric shocks
and other forms of painful stimuli.

In May 1981, Alex Pacheco, then a college student and chairperson of the
newly formed People for the Ethical Treatment of Animals (PETA), sought a job
at IBR. Pacheco wanted some experience in an animal laboratory, so that he could
better defend his antivivisection views, and he looked in the government listing of
registered research facilities and found the one closest to his home. Pacheco did
not reveal to Taub his affiliation with PETA and instead told Taub that he wanted
to pursue a career in medical research. Pacheco began to document the egregious
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conditions in which the monkeys were kept, and at night and on weekends he
brought scientific experts through the laboratory to render their opinions on the
condition of animal care at IBR. One expert, a primatologist, stated that he had
“never seen a laboratory as poorly maintained.”54 He remarked on the filth of the
premises, the inadequate food supply, and untreated wounds and injuries suffered
by the monkeys. Wire protruded through the cages, making it difficult for the an-
imals to move in their cages; lights were kept on twenty-four hours a day; and due
to lack of care, the monkeys had severely mutilated themselves in various ways,
including chewing their own fingers and mutilating their deafferented limbs. A
veterinarian remarked that the monkeys were unable to seek relief from contami-
nated cage floors and that mouse urine and droppings pervaded the entire facil-
ity.55 Taub had an amputated monkey hand on his desk that he used as a paper
weight. Although the United States Department of Agriculture (USDA) was
charged with making regular inspections of the facilities, it found no serious
deficiencies.

Pacheco provided his information to the Montgomery County Police, who in-
vestigated the matter. In January 1982, Taub’s lab was raided by the police, who
seized the seventeen remaining primates. The police did not know where to place
the mutilated monkeys. The National Zoo refused to help, and local animal shel-
ters were not properly equipped. A local animal advocate volunteered to keep the
monkeys in the basement of her home, and PETA paid for the costly modifications
that were necessary. Meanwhile, Taub’s attorneys moved to regain possession of
his property, and the judge granted the motion. The monkeys then disappeared,
taken by persons unknown, before Taub could get them.56 However, it was clear
that without the monkeys the State of Maryland could not prosecute Taub. The
monkeys were returned to the police, and despite assurances from the police to the
contrary, they were given back to Taub. After one of the seventeen monkeys died
under suspicious circumstances, the court ordered the monkeys to be held at an
NIH facility in Poolesville, Maryland. The NIH suspended Taub’s grant, claiming
that Taub was guilty of, among other things, providing inadequate veterinary care
to the monkeys.

Taub was charged with seventeen counts of violating the Maryland anticruelty
statute. At trial, Taub was found guilty on six counts of failing to provide adequate
veterinary care to the monkeys. He appealed to the intermediate appellate court in
Maryland, which found Taub guilty of one count of failing to provide necessary
veterinary care. In Taub v. State, Taub appealed to the Maryland Court of
Appeals, which reversed his conviction altogether on a ground that Taub’s
attorneys never raised in the briefs before the court.57 According to the court, the
state anticruelty statute under which Taub was prosecuted was not meant to apply
to animals used in scientific experiments. Although that statute contained no ex-
plicit exemption for these animals, the court reasoned that the legislature sought
to prohibit the infliction of “unnecessary” or “unjustifiable” pain. Surely the
legislature must have been aware of the practice of vivisection and of the federal
regulation of that activity; the court reasoned that the state legislature recognized
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that vivisection was an activity in which the infliction of pain on an animal was
“purely incidental and unavoidable.”58 Shortly thereafter the Maryland legislature
amended the state anticruelty statute to cover all animals, including animals used
in experiments, irrespective of the source of funding for those experiments.59

Despite what seemed to be the conclusion of the Taub case, the criminal pros-
ecution during 1981–83 was only the beginning of what would be one of the most
enduring animal rights struggles. There were several more phases of the case, and
all were important for what they had to say not only about the animal rights move-
ment but about the judicial and institutional response to efforts by that movement
to seek redress.

First, animal protection groups brought two actions focused on the USDA,
which is responsible for enforcing the federal Animal Welfare Act (AWA), and
on the NIH, which also oversees the use of animals in federally funded experi-
ments. In one suit, Humane Society of the United States v. Block, the plaintiffs at-
tempted to get the USDA to enforce against Taub the provisions of the AWA.60 In
a second suit, Fund for Animals v. Malone, the plaintiffs sought a declaration con-
cerning USDA and NIH control of the treatment of animals used in research, and
requested an injunction to prevent the return to Taub of the Silver Spring mon-
keys.61 Both cases were dismissed on the grounds that the enforcement of the
AWA was within the discretion of the USDA and NIH, and no duty was owed to
members of the public on the issue of animal treatment.

Meanwhile, the focus of the Taub matter shifted over to the question of who
owned the monkeys, which were, at the time, being held by the NIH. The animal
advocates pointed out correctly that the animals were maintained by the NIH at
taxpayers’ expense, and they offered to provide a sanctuary for the monkeys, us-
ing private funds both for the physical facilities and for a qualified primatologist
who could help to rehabilitate the monkeys. The NIH maintained, however, that
the monkeys were owned by IBR and that only IBR could relinquish ownership.
IBR, supported by numerous research organizations and encouraged to stand firm
against animal advocates, refused to deal directly with the animal advocates. Al-
though IBR tried to relinquish ownership to NIH so that NIH (rather than IBR)
could then dispose of the monkeys to a humane group, NIH refused to accept own-
ership, even though NIH had custody of the monkeys and was (with taxpayers)
supporting them.62 Shortly after the conclusion of the criminal case, and in light
of the unwillingness of IBR and NIH to allow the animals to be placed in an ap-
propriate sanctuary, PETA, together with several other animal protection organi-
zations, brought a civil suit in state court in Maryland, seeking designation as
guardians of the monkeys. The suit was removed to federal court but was dis-
missed for lack of standing, and plaintiffs appealed to the United States Court of
Appeals for the Fourth Circuit.63

Plaintiffs alleged that they had standing on three grounds. First, they argued
that they had a financial interest in the monkeys because they had paid significant
sums of money to house the animals after the Maryland police took custody of
them and before the monkeys were transferred to NIH. The Fourth Circuit rejected
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this argument, holding that plaintiffs’ expenditures were incurred voluntarily in an
effort to help the Maryland authorities and that plaintiffs “did not acquire any in-
terest in the monkeys, who remained the property of IBR and in the custody of ”
Maryland police.64 Second, plaintiffs alleged that they had a personal interest in
encouraging the “civilized and humane treatment of animals.” The Fourth Circuit
rejected this alleged ground of standing as the generalized interest that was re-
jected in Sierra Club.65

Third, and most interesting, plaintiffs attempted to meet Sierra Club on its
own terms and alleged that their personal relationship with the monkeys would be
disrupted if the monkeys were returned to IBR. The court rejected this argument
as well, holding that “whereas the parties described in Sierra Club v. Morton
could use the park if the defendants complied with the law, these plaintiffs could
not see the monkeys in the IBR laboratory if the defendants satisfied all require-
ments of care.”66 In other words, because the monkeys were the private property
of IBR, no private person or organization could claim standing to challenge the
treatment of what the court essentially regarded as pieces of property. Not only
did the court not look to see whether plaintiffs had the “longevity and indicia of
commitment to preventing inhumane behavior,” as articulated in Animal Lovers,67

but the court used Animal Lovers against plaintiffs. The court held that plaintiffs’
situation was like that described in Animal Lovers because the injury in that case
was “abstract at best . . . and insufficient to remove [Animal Lovers] from the cat-
egory of concerned bystander.”68 The court analogized the plaintiffs in Animal
Lovers, who did not have access to the federal enclave on which the goats were
located, to the plaintiffs in the IBR case, who would not otherwise have had access
to the monkeys had Taub not been charged with violating the Maryland anticru-
elty statute.

The Fourth Circuit’s analysis here is questionable, and its reliance on Animal
Lovers less than honest. The Ninth Circuit, in Animal Lovers, made it clear that an
organization did not have standing when it had no prior history and could not be
differentiated from any other member of the public.69 Not only were the plaintiffs
in the IBR case more established than the plaintiff in Animal Lovers, but Alex
Pacheco, chairperson of PETA, had actually worked in the laboratory and docu-
mented abuses of the monkeys. Surely Pacheco’s interest in the disposition of the
monkeys was distinguishable from that of members of the general public. More-
over, the Ninth Circuit, in Animal Lovers, explicitly held that under some circum-
stances a plaintiff could have standing to challenge illegal acts even if those acts
occurred on the defendant’s private property and that there was no “actual-use” re-
quirement embedded in standing.70 The Fourth Circuit embraced an actual-use re-
quirement in holding that if animals were privately owned and plaintiff would not
otherwise have access to the animals, plaintiff could not gain standing. The Fourth
Circuit rejected as insufficient for standing not only plaintiffs’ access to the mon-
keys while they were out of the IBR laboratory as the result of their confiscation
by state authorities, but also Pacheco’s access to the monkeys while working in
the laboratory and the relationship he had developed with them.
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The linkage of standing with private property was solidified further in another
case—this one from the United States Court of Appeals for the Fifth Circuit—that
also involved the Silver Spring monkeys.71 In 1983 the court order that granted
possession of the monkeys to NIH expired, but NIH “continued to act as keepers
of the monkeys with the consent and cooperation of IBR, the monkeys’ owners.”72

In 1986 NIH transferred some of the monkeys to the Delta Regional Primate Cen-
ter of Tulane University. NIH had provided written assurances to members of Con-
gress that the animals would be subject to no further experimentation and would
live the remainder of their natural lives at Delta.73

Despite these assurances, NIH announced in 1988 that it planned to euthanize
three of the monkeys and would perform an experiment on the monkeys before
they were euthanized. PETA and others sued NIH, IBR, and Tulane in Louisiana
state court, and defendants removed the case to federal court. After the federal dis-
trict court granted an injunction against the euthanasia and experimentation, the
defendants appealed to the Fifth Circuit.74 Plaintiffs argued that they had standing
on grounds of a long-standing and sincere commitment to the Silver Spring mon-
keys and because their role as advocates for the monkeys would be impaired, both
of which were rejected by the Fifth Circuit as being impermissible grounds under
Sierra Club.75 Plaintiffs also argued that individual members of plaintiffs’ orga-
nizations had relationships “with the monkeys . . . which were established prior to
any previous litigation in related matters and which continued during such litiga-
tion.”76 Presumably, this referred to Pacheco’s relationship with the monkeys
while he worked in the laboratory, as well as to that relationship and others that
occurred when the monkeys were removed from IBR.

The Fifth Circuit rejected this ground as well, holding that the Fourth Circuit
had “previously rejected the virtually identical argument.” Like the Fourth Circuit,
the Fifth Circuit relied on Animal Lovers. The Fifth Circuit rejected those cases in
which animal groups had been found to have standing, holding that “unlike the
privately-owned laboratory animals involved in the present situation, the animals
in the majority of those cases were feral ones which, were the challenged conduct
of the defendants to be enjoined, the members of the plaintiff organizations could
freely enjoy.”77 The court held that in only one case was an animal protection
group allowed to “protest the treatment of privately-owned animals”; in that case
a humane society with law enforcement powers challenged a regulation that re-
quired dairy farmers to brand certain cows on the face.78

The Fourth and Fifth Circuit holdings on standing are terribly troubling, since
they go far beyond Sierra Club, although they purport to be literally faithful to that
decision. Pacheco developed a relationship with the monkeys while he was work-
ing in the laboratory. Pacheco continued, and others also developed, a relationship
with the monkeys when they were removed from the laboratory. Nothing in Sierra
Club or any other decision requires that a plaintiff cannot get standing by virtue of
another’s wrongful act but for which plaintiff would not have standing. All that
Sierra Club requires is that the plaintiff have more than a generalized interest in
the problem.
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In addition, nothing in Sierra Club requires a distinction between privately
owned animals and wild animals so that a plaintiff who develops a relationship
with a privately owned animal as a result of the illegal conduct of the owner or the
legal conduct of the plaintiff cannot have standing. Surely Pacheco and the other
plaintiffs were not in the same position as other members of the public; surely the
interest of Pacheco and the others cannot be described as a “mere interest in a prob-
lem.”79 Moreover, the Fifth Circuit held that in other cases in which standing had
been granted, the plaintiffs could have freely enjoyed the resource if the conduct
of defendants were enjoined. Again, plaintiffs in the IBR litigation sought
guardianship over the animals. The Department of Health and Human Services did
not reinstate Taub’s grant, and had plaintiffs been given an opportunity to present
their evidence, a court could have found that Taub’s conduct constituted a viola-
tion of the federal law and regulations and could have awarded guardianship to the
plaintiffs.80

In any event, the purported distinction between the Silver Spring monkeys sit-
uation and the other cases represents a distinction without a difference; the crite-
rion required for standing under Sierra Club is actual injury, and that requires that
plaintiff have an interest that goes beyond a “mere interest,” or an interest distin-
guishable from that of other members of society.81 To say that plaintiffs in the IBR
situation did not meet this criterion, because the animals were privately owned, is
incorrect. However, the distinction conjured up by the Fourth and Fifth Circuits
does serve an interest that I have maintained before: it insulates the owner of prop-
erty from having others interfere with that ownership even when the object of own-
ership is a highly intelligent sentient being.

Moreover, whether Pacheco’s care of the animals after they were removed
from IBR was voluntary or not, he clearly had an agreement with the Maryland
authorities to ensure that the animals would be treated humanely. From the time
that the animals were transferred to the NIH facility in Poolesville, and until they
were taken to Tulane, Pacheco was permitted to visit the animals regularly. On nu-
merous occasions he made suggestions to NIH concerning the treatment of the an-
imals, and many of these suggestions were adopted. In a sense, Pacheco was like
the plaintiff organization in Animal Protection Institute, which was granted stand-
ing based on an agreement between the Animal Protection Institute and the Bu-
reau of Land Management that allowed the former to monitor the treatment of an-
imals seized by the government.82 Pacheo had an explicit agreement with the
Maryland authorities and an implicit agreement with NIH. In any event, to say that
Pacheco was indistinguishable from other members of the public or that his harm
was purely “abstract” or “ideological” is nonsense.

In many respects, the decisions of the Fourth and Fifth Circuits demonstrate
that the injury-in-fact test is, as Professor Sunstein has argued, anything but
factual.83 That is, courts distinguish between injuries in fact and what might be
called purely ideological harms. Sunstein observes that “in classifying some 
harms as injuries in fact and other harms as purely ideological, courts must in-
evitably rely on some standard that is normatively laden and independent of
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facts.”84 For example, a challenge by blacks to a grant of tax deductions to segre-
gated schools is regarded as “abstract” and ideological;85 a challenge by someone
who uses a resource that will be adversely affected by governmental action satis-
fies the injury-in-fact test. Sunstein is correct that whether there is an injury in fact
is determined on a case-by-case basis and on the basis of unstated political values.
The test is susceptible to virtually any interpretation, depending upon the court de-
ciding the case.

Standing and the Federal Animal Welfare Act

In the Fourth Circuit IBR decision, the court discussed another alternative ground
for standing. This ground concerns whether the AWA itself provides plaintiffs
with a cause of action.86 The law provides for standing if a federal statute explic-
itly so provides. “Congress may enact statutes creating legal rights, the invasion
of which creates standing, even though no injury would exist without the
statute.”87 For example, many federal environmental statutes contain a “citizen
suit” provision that allows people to bring environmental suits without showing
actual injury to themselves beyond violation of general rights (e.g., to clean wa-
ter) provided for in the statutes. “The question whether a statute creates a cause of
action, either expressly or by implication, is basically a matter of statutory con-
struction.”88 Indeed, as Professor Sunstein argues, the original notion of standing
is closely related to whether the legislature has granted the right to bring suit.89

The Fourth Circuit examined the AWA and found that Congress did not intend
the goal of humane treatment of research animals “to come at the expense of
progress in medical research.”90 The court noted that Congress had delegated en-
forcement of the statute to the USDA, requiring that the secretary of agriculture
establish standards to ensure the humane handling, care, treatment, and trans-
portation of animals, but that the secretary is explicitly prohibited from regulating
in any way the “ ‘design, outlines, guidelines, or performance of actual research
or experimentation by a research facility as determined by such research facil-
ity.’ ”91 The secretary is empowered to inspect facilities and may remove an ani-
mal from a laboratory when that animal is suffering as the result of noncompliance
with the act but only if the animal is no longer needed for the experiment or test
for which the animal was being used. The secretary can levy fines of up to $1,000
per day, and the court noted that if private plaintiffs could sue to enforce the act,
such might result in higher awards that would discourage scientists from pursuing
careers in animal research.92

The court further stressed that in addition to limiting enforcement to adminis-
trative supervision, the act subordinated that supervision “to the continued inde-
pendence of research scientists . . . ‘[who] still [hold] the key to the laboratory
door.’ ”93 The court unquestionably accepted the representations made in the am-
icus curiae brief of sixty-eight medical organizations, which emphasized the need
for the use of animals in experiments. Finally, the court concluded that Congress
intended the exclusive remedy to be the administrative remedy.
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In Animal Legal Defense Fund v. Yeutter,94 plaintiffs sued the USDA on the
grounds that the USDA had failed to include birds, rats, and mice as “animals”
within the meaning of the AWA. Rats and mice are the animals most commonly
used in experiments, and because of the USDA’s failure to include them within
the definition of “animal,” research facilities are neither obligated to provide the
minimal protections of the AWA to these animals nor required to report the
numbers of excluded animals on the USDA reporting forms. Plaintiffs sued under
the APA in light of the Fourth Circuit’s holding in the IBR case. Citing the IBR
decision, the court in Yeutter stated that “plaintiffs’ challenge to the regulations 
. . . must proceed under the APA because . . . [the Animal Welfare Act] does not
create any private rights of action.”95 This required that plaintiffs show that they
suffered an injury in fact, which is the constitutionally mandated part of standing
doctrine, and that they show that the injury was within the zone of interests
protected by the AWA, which is required under the APA. The court held that the
plaintiffs satisfied the constitutional test, as well as the prudential test for 
standing.

In its analysis, the district court in Yeutter found that a primary function of the
plaintiff organizations (the Animal Legal Defense Fund [ALDF] and the Humane
Society of the United States [HSUS]) was the dissemination of information; and
because research facilities were not required to report on the numbers and use of
birds, rats, and mice, these humane organizations were unable to provide full in-
formation to their members on the use of animals in experiments. The court relied
heavily on a Supreme Court case, Havens Realty Corporation v. Coleman.96 In
Havens, an African-American woman had asked at an apartment complex whether
apartments were available and had been told falsely that none was available. The
woman was what is known as a “tester”: she had no intention of renting an apart-
ment, and she believed that she would be lied to when she inquired about the avail-
ability of apartments because she was an African-American. When a suit was in-
stituted under the Fair Housing Act, the defendants argued that the tester had no
standing because she never had any intention of renting an apartment. They argued
further that although the statute granted a cause of action to the tester, the statute
was constitutionally defective because failing any intention to rent an apartment,
the tester could not be injured. The Supreme Court rejected these arguments and
held that Congress had seen fit to give the public a general right to information
about racist practices in the allocation of housing.97 The district court in Yeutter
held that the plaintiffs satisfied the constitutional portion of standing doctrine
based on their similar interest in information about animal use, their need to dis-
seminate this information to their members, and their injury in being unable to do
so as the result of the USDA failure to report the numbers of the most commonly
used animals.

The court in Yeutter found also that because plaintiff organizations were
seeking to provide information to their members, their interests were not tangen-
tial and, accordingly, fell within the “zone of interests” that the AWA sought to
protect. The court noted that the goal of disseminating information was the same
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as the goal Congress sought to achieve by requiring annual reporting by research
facilities: the humane treatment of animals.98

In another case, Animal Legal Defense Fund v. Secretary of Agriculture,99 the
plaintiffs challenged regulations, discussed in Part III of this book, concerning ca-
nine exercise and primate psychological well-being. Again, plaintiffs proceeded
under the APA and were required to show both that they had suffered an injury in
fact and that they were within the zone of interests protected by the AWA. The
case was tried before the same court that had decided the standing issue (and ulti-
mately the merits) in favor of the plaintiffs in Yeutter. The federal defendants did
not challenge the standing of the plaintiffs, perhaps because of the earlier ruling
on standing in Yeutter. In any event, the trial court in Secretary held that USDA
had acted arbitrarily and capriciously in promulgating its regulations, which the
court deemed to be not in compliance with congressional directives contained in
the 1985 amendments to the Animal Welfare Act.

Yeutter and Secretary seemed to indicate that contrary to the Fourth Circuit’s
proscription against any private enforcement of the AWA, there may be standing
under limited circumstances to challenge the administration of the AWA by
USDA. Any such optimism in this regard, however, was eviscerated by the
Supreme Court’s 1992 decision in Lujan v. Defenders of Wildlife. In Lujan, a num-
ber of environmental groups sought to challenge a regulation of the secretary of
the interior that required other federal agencies to confer with him under the En-
dangered Species Act100 only with respect to domestic projects and projects on the
high seas. The environmental groups argued that the consultation should also oc-
cur when federal agencies undertook in foreign lands action that might affect en-
dangered species. The Supreme Court held that the groups lacked standing be-
cause they could not show that their members would suffer any concrete injury.101

Specifically, although the plaintiffs had expressed an intention to return to these
foreign lands in order to enjoy the endangered wildlife—so that the pleading rules
of Sierra Club might apply to them—the Court made clear that any injury must be
imminent, which the Court construed strictly to require immediacy of the harm.
Because plaintiffs did not have “concrete plans”102 to return to the foreign lands,
the Court found that their injury was not imminent. Interpreting the imminence re-
quirement in this way means that many plaintiffs who have been granted standing
in the past no longer qualify.

In addition, the Court rejected another ground of standing alleged by plain-
tiffs. The Endangered Species Act contains a provision for “citizen suits,” which
allows “any person” to commence suit for a violation of the act. In a holding that
has caused considerable concern, the Court held that Congress cannot confer
standing to sue merely by authorizing citizens’ suits in statutes; rather, a litigant
must show the existence of a cognizable injury to her in order to have standing.103

The decision in Lujan is in direct conflict with Havens and with the unanimous
decisions of the lower courts that a legislative grant of standing to citizens with-
out a showing of injury in fact was constitutional.104 Indeed, in 1994, the federal
appellate court for the District of Columbia Circuit vacated both Yeutter105 and
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Secretary106 on grounds of standing, and Lujan played an important role in both
cases. It is important to discuss these holdings in some detail because, in certain
respects, they indicate that Lujan will probably further restrict the ability of ani-
mal advocates to have their claims heard in federal court.

In Yeutter, the appellate court held that plaintiffs lacked standing. As to the
organizational plaintiffs—ALDF and HSUS—the court rejected entirely the
“informational standing” theory relied upon by the trial court. The appellate court
distinguished Havens as a case in which Congress had explicitly created a right to
information about racist practices in housing. According to the appellate court,
Congress did not create a similar right to information in enacting the AWA, and
the plaintiffs could not suffer injury by being deprived of information to which
they had no right in the first place. In addition, the court found that the organi-
zational plaintiffs also did not fall within the zone of interests of the AWA be-
cause neither ALDF nor HSUS had asserted any interest expressly protected by
the AWA.107

This portion of the appellate court’s holding concerning the lack of standing
of the organizations was not particularly noteworthy in that the appellate court did
not need Lujan to vacate the lower court’s decision. The appellate court simply ad-
hered to the notion, articulated by the Fourth Circuit in the IBR case, that animal
advocacy organizations had no standing to enforce provisions of the AWA. This
interpretation of standing doctrine is completely consistent with the notion of le-
gal welfarism. Animal advocacy groups are, in a sense, attempting to interfere in
the relationship between property (the animals) and the property owner (the re-
search institution). Assuming that the latter is using animal resources in an effi-
cient manner (i.e., getting data that are regarded as valid), then the actions of ad-
vocacy groups can do nothing but add to the opportunity costs of animal ownership
without producing any quantifiable benefit.

There are, however, aspects of the appellate court’s reversal of Yeutter that
require further discussion. Even if the appellate court correctly held that, unlike
the Fair Housing Act, there was no right to information contained in the AWA, it
would seem that the court’s concern about whether Congress had granted such a
right to information similar to that involved in Havens is, after Lujan, irrelevant.
Lujan made clear that Congress cannot grant standing by creating rights unless a
particular plaintiff has suffered an injury in fact and that such injury cannot
merely be deprivation of the congressionally granted right. Indeed, the animal
protection community has in recent years sought to get federal legislation that
would overturn the Fourth Circuit IBR decision and amend the AWA to permit
humane organizations to have standing to enforce the AWA under limited cir-
cumstances.108 If Congress can create a general right to obtain truthful informa-
tion about racism in housing, as the Court found in Havens, then Congress can also
create a general right for humane organizations to obtain truthful information
about what is occurring in federally funded laboratories. The problem is that after
Lujan, it is not clear whether Havens is good law. That is, even if Congress did
amend the AWA and create a right to information about animal use, Lujan might
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well portend that the deprivation of that right does not constitute the requisite in-
jury in fact that is required for standing.

In addition, and relevant to the effect of Lujan, there was another plaintiff in
Yeutter other than ALDF and HSUS, and the court also denied her standing even
though she arguably satisfied the injury-in-fact test as it was understood pre-Lu-
jan. The plaintiff, Dr. Patricia Knowles, was a psychobiologist who had worked
in laboratories covered by the AWA from 1972 until 1988. Knowles argued that
because rats and mice were not covered under the AWA, the inhumane treatment
often accorded to these animals directly affected her ability to obtain reliable re-
search results in the past and would do so in the future. From the standpoint of le-
gal welfarism, Knowles made an entirely different claim because she was, in ef-
fect, stating that animal resources were not being used efficiently to ensure that the
animals would serve their only useful purpose: the production of reliable research
data. The appellate court recognized that this claim was different from the claimed
standing of advocacy organizations like ALDF or HSUS. Nevertheless, the court
declined to discuss whether there was an injury in fact present, and instead relied
explicitly on Lujan’s notion that an injury in fact must be “imminent” and that the
notion of imminence must be strictly construed. Since Knowles was not currently
involved in activities covered under the AWA, any injury that she might suffer
(loss of reliable research data) was too speculative.

Interestingly, one of the three judges on the appellate panel dissented from the
court’s holding on the issue of Knowles’s lack of standing. The dissenting judge
argued that the researcher did suffer an injury in fact precisely because she had lost
data as the result of the fact that rats, mice, and birds were not covered under the
AWA. As to the imminence requirement of Lujan, the dissenting judge argued that
although the case was close, the plaintiff ’s allegations that she would be required
to work with rats, mice, and birds in the future was different from the claims of the
plaintiffs in Lujan that they might someday return to various foreign countries and
observe the wildlife, and satisfied the imminence requirement.

In Secretary, the trial court had set aside certain USDA regulations concern-
ing primate well-being and canine exercise as being not in accord with congres-
sional directives. The appellate court also vacated the lower-court decision, hold-
ing that the animal advocacy organizations (ALDF and Society for Animal
Protective Legislation) failed to satisfy both the constitutional and the prudential
components of standing, based on established case law and the court’s earlier
analysis in Yeutter. In addition, the court rejected the notion that certain manufac-
turers of primate housing equipment had standing, since the AWA was not in-
tended to protect such interests.

Again, the court in Secretary also denied standing to an individual plaintiff
who would arguably have satisfied the standing requirements before Lujan. Dr.
Roger Fouts is a highly respected primatologist and director of the Chimpanzee
and Human Communication Institute at Central Washington University. Dr. Fouts
argued that the vagueness of the USDA regulations (that had been rejected by the
lower court) prevented him from establishing plans for the design of his research
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institute, including a chimpanzee housing facility that was presently under con-
struction. Fouts claimed that he feared being out of compliance with these vague
USDA regulations. The appellate court rejected Fouts’s claim. The court held that
if Fouts were out of compliance, it would be his university—and not Fouts—that
would be liable, so that any injury in fact would be inflicted on the facility and not
on Fouts. Moreover, the court, relying explicitly on Lujan, held that Fouts’s injury
(if any) was too speculative anyway because the USDA might ultimately deter-
mine Fouts’s plan to have satisfied the regulations and that therefore no injury (to
Fouts or his institution) would have occurred.

In a concurrence, Chief Judge Mikva stated that if the plaintiffs (both the or-
ganizations and the individuals) had alleged an interest in protecting specific lab-
oratory animals under circumstances predating the litigation, they would have sat-
isfied both constitutional and prudential standing requirements. This is
fascinating, in part because it seems to conflict directly with the Fourth Circuit’s
IBR decision. It will be remembered that Pacheco had a relationship with the in-
dividual Silver Spring monkeys, which occurred as the direct result of his expo-
sure to the animals before any litigation. Mikva’s concurrence seems to indicate
that had Fouts, for example, alleged an interest in a particular primate, he might
have had standing, in light of the challenged USDA regulations, to challenge those
regulations. If that were the case, however, it would seem difficult to distinguish
Fouts’s situation from Pacheco’s. Although Judge Mikva was careful to limit such
interest to one that predated the litigation, Pacheco’s relationship with the Silver
Spring monkeys, as I noted earlier, predated the litigation in that case, but the
Fourth Circuit nevertheless found no standing.

An additional aspect of Secretary requires comment. When the district court
decision was handed down (holding that the USDA had acted improperly in pro-
mulgating performance standards), the government filed a protective notice of ap-
peal to preserve its right to appeal the decision, but did not indicate whether it
would, in fact, appeal. A private trade-and-lobbying organization, the National
Association for Biomedical Research (NABR), which represents and is supported
by commercial animal users and suppliers (such as Merck Research Labs, Merrell
Dow, and the Cosmetic, Toiletry, and Fragrance Association), universities, and
individuals, sought to intervene as a defendant but was refused by the trial court.
NABR argued that its interests would be adversely affected if the government did
not appeal, and that it (NABR) should be permitted to intervene and to appeal.
Without oral argument, the appellate court reversed the lower court’s denial of in-
tervention and allowed NABR to intervene as a defendant.

The fact that the appellate court permitted intervention in light of the uncer-
tainty of the government’s appeal is not terribly unusual. If the government had
decided not to appeal and NABR had taken the appeal, the plaintiffs would
presumably have challenged the constitutional standing of NABR to be sole
defendant. What is unusual, however, is that the appellate court allowed NABR to
remain a defendant-intervenor after the government decided to appeal; it is un-
usual because it is difficult to understand what interest NABR could have had that
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would not have been protected by the government. After all, the government was
in the best position to know the importance to it of its own regulations. In any
event, the appellate court’s decision indicates how generous the courts can be to
those who represent commercial exploiters of animals, while those very same
courts interpret precedent in the most extreme way possible in order to ensure that
animal advocacy groups never even get their claims heard on the merits.

Both Yeutter and Secretary indicate that Lujan will have a detrimental impact
on standing in cases involving animals, even when standing would have been
granted under the most restrictive reading of Sierra Club and its progeny. In Yeut-
ter, the appellate court ignored the claims of a researcher who had worked in
laboratories covered by the AWA for sixteen years and who had alleged that she
had suffered, and would suffer, injuries as the result of USDA’s failure to in-
clude rats, mice, and birds under the AWA. The court, relying on Lujan, held that
because Dr. Knowles was not doing research at the time of the suit, she failed to
satisfy the imminence requirement of Lujan. In effect, the appellate court re-
quired that a plaintiff in such a case must have a present property interest in 
order to have standing. Fouts, on the other hand, claimed that the vagueness of
the USDA regulations made it presently impossible for him to plan his research
facility and, in particular, the chimpanzee housing unit that he was constructing
at the time. Fouts appeared to have had a present property interest. Nevertheless,
the court ignored that interest on the ground that should Fouts’s primate housing
be deemed inadequate by USDA at some time in the future, it would be Fout’s
facility, and not Fouts, that would be responsible. The court completely ignored
Fouts’s own interest in his research and in the integrity of the facility that he was
constructing.

The appellate court’s rejection of standing on the part of animal advocacy
groups reinforces legal welfarism, as I discussed above. Rejection of standing on
the part of the researcher plaintiffs (Knowles and Fouts) does not, however, de-
tract from that thesis. Even though Dr. Knowles phrased her injury to fit quite com-
fortably within the welfarism paradigm, she did not presently have any sort of
property interest in research, and those who do have such an interest—researchers
who are currently using rats, mice, and birds in research—disagreed with her view
that the collection of reliable data requires that the USDA cover these animals un-
der the AWA. The research community, including NABR, argued against inclu-
sion of rats, mice, and birds; and the court interpreted the Lujan imminence re-
quirement strictly. Similarly, in Secretary, the appellate court did not regard Dr.
Fouts as representing the interests of the research community even though he
clearly had a present interest; NABR was a defendant-intervenor in that case and
made clear to the court that the research community favored the USDA standards
that Fouts opposed. It should come as no surprise that despite what appeared to be
Fouts’s present interests, the court ignored those interests in favor of those of the
party it regarded as having the more important property interests—the research
community.

Lujan, then, will likely be problematic for those seeking to use the federal
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courts to protect animals (or the environment). It appears as though Lujan’s focus
on injury in fact, and its rejection of the notion that Congress can create standing
by conferring it in statutes, turns the notion of standing on its head. Sunstein ar-
gues persuasively that the original idea of “standing” was determined by whether
there was a common-law action or an action statutorily created.109 The concept of
“injury in fact” played no role whatsoever and did not come into being until the
Supreme Court “made it up” in 1970.110 The Court has come full circle to the point
of saying that it is the injury in fact that is the primary determinant of standing,
and not whether Congress has created statutorily granted standing. Sunstein cor-
rectly points out that the distinction between an injury in fact and an ideological
harm is inevitably dependent on normatively laden notions. That is, every litigant
is convinced that she has suffered some injury in fact, and it is difficult, if not im-
possible, to create principles that determine which injuries in fact result in stand-
ing and which do not.

In any event, Lujan illustrates the difficulty that faces those who seek to use
the judicial system to assist animals. In Lujan, Justice Scalia, echoing views in his
earlier academic writings,111 stated that when

the plaintiff is himself an object of the action (or forgone action) at issue . . . there is
ordinarily little question that the action or inaction has caused him injury, and that a
judgement preventing or requiring the action will redress it. When, however, . . . a
plaintiff ’s asserted injury arises from the government’s allegedly unlawful regulation
(or lack of regulation) of someone else, much more is needed.112

The Court in Lujan appeared to resurrect the distinction between objects of
regulation and beneficiaries of regulation, a distinction that Sunstein correctly la-
bels “a conceptual anachronism.”113 It is difficult to understand into which cate-
gories we should place animals used in experiments. An animal could be consid-
ered the object of regulation, although it is more likely that the object of such
regulation is the research facility to which the regulations apply, because these reg-
ulations intrude on the legal interests of the facility—its right to use its property
(nonhuman animals) as it deems fit. The animals may be considered the benefi-
ciaries of the regulation, but since animals are considered property and not juridi-
cal entities that may use the court system, there is simply no conceptual facility for
according them standing. Finally, it is unlikely that animal advocacy organizations
could be considered beneficiaries of welfare regulations.

The problem is clear: regulations that concern animals cannot be challenged
whether animals are the objects or the beneficiaries of regulations. Animals, like
children and certain disabled persons, are unable to use courts without assistance,
and although guardians are appointed to protect the legal interests of children and
the disabled, they are not appointed to represent animal interests, because animals
are property and ostensibly have no rights to protect. Accordingly, even when
intelligent and sentient beings are considered to be the object of the government’s
action or inaction, they have no standing. When animal protection groups try to
assert animal interests, they are told that they have no standing because the
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regulation does not concern them. This is all very neat and has one result: animals
have no way of protecting their interests in court. The court in Kreps, which in-
terpreted standing in the context of the Marine Mammal Protection Act, stated,
“Where an act is expressly motivated by considerations of humaneness toward an-
imals, who are uniquely incapable of defending their own interests in court, it
strikes us as eminently logical to allow groups specifically concerned with animal
welfare to invoke the aid of the courts in enforcing the statute.”114 In Lujan, the
Supreme Court assumed that the executive would enforce the law and that law-
suits by citizens who did not have an injury in fact would violate the separation of
powers even though Congress had conferred standing on all citizens. Where lab-
oratory animals are concerned, it is folly to think that the law will ever be enforced
properly by the executive when the primary guardians of those laws are the re-
search facilities that own and use the animals in experiments.

Moreover, Lujan made clear that the requirement that any injury not be spec-
ulative was to be interpreted more strictly in light of the Court’s holding on im-
minence. In Lujan, the plaintiffs alleged that they would return to the foreign ar-
eas in question as part of their professional work, and this was rejected by a
majority of the Court as not satisfying the requirement that any injury in fact be
imminent. Three members of the Supreme Court—Justices Blackmun, O’Con-
nor, and Stevens—all expressed their concern that the Court in Lujan had inter-
preted the imminence requirement too strictly in light of past precedent. The
problem with the Court’s current position on imminence is similar to the prob-
lem identified by Professor Sunstein with respect to the Court’s view on injury
in fact: it is ad hoc and lends itself to completely elastic interpretation. Indeed,
the appellate court in Yeutter and Secretary arguably applied an even more strict
interpretation of imminence than required under the majority’s view in Lujan.
Both Dr. Knowles and Dr. Fouts would in all likelihood have been granted stand-
ing before Lujan. Although Lujan made the imminence standard more strict, both
Knowles and Fouts had interests that were more immediate than those rejected
in Lujan. Nevertheless, the ad hoc nature of the imminence requirement allows
the increasingly conservative federal courts to close the courthouse door to
unpopular causes.

In any event, the future of standing in animal-related cases brought in federal
court is anything but hopeful.

Federal Defendants and Standing in State Courts: 
The Ultimate Irony

The federal courts, led by an ever more reactionary Supreme Court, have
developed a very restrictive standing doctrine. That doctrine basically closes the
door of the federal court to cases involving animals unless the plaintiff can
demonstrate an immediate injury in fact. This raises a question about the use of
state courts to protect animal interests.115 State courts also have standing require-
ments, but for the most part they are less rigorous than their federal counterparts

86 T H E  S T A T U S  O F  A N I M A L S  A S  P R O P E R T Y



because, in the latter case, constitutional considerations trigger concern about the
assertion of jurisdiction by federal courts. Although state courts remain a some-
what untested ground of standing law as it concerns animals, some recent devel-
opments—again, involving the Silver Spring monkeys—do not augur well for the
use of state courts and state law to challenge the propriety of the treatment of an-
imals used in experiments.

I noted above that after the Silver Spring monkeys were transferred to the
Delta Regional Primate Center, NIH decided to “sponsor” experiments on the
animals that would end in their death. This announcement completely violated
assurances, given by NIH in writing to Congress, that the animals would remain
at Delta in comfort for the rest of their lives and without any further experimen-
tation. In addition, the government had, again in writing, represented that it had
“no research protocols, either ongoing or planned, for which these animals are
appropriate,”116 and IBR had tried earlier to transfer title to the monkeys to NIH
because IBR had no plans for the monkeys and did not want to incur further ex-
pense for their care. NIH acknowledged these experiments were unprecedented
because there was no peer review or protocol and the experiments were to be
conducted using private funds supplied by a lobbying group, the Biomedical
Research Defense Fund. The experiments were designed by a team of experi-
menters assembled by a neuropsychologist, Mortimer Mishkin, who was em-
ployed by the NIH but who held the relevant meetings at his home during week-
ends. Mishkin had served on the government panel that affirmed the termination
of Taub’s grant, and Mishkin was the lone dissenter on that panel. Moreover,
Mishkin had spearheaded efforts to raise private funds to reimburse the govern-
ment for its care of the Silver Spring monkeys so that IBR would continue to own
the monkeys.

When PETA learned of the plan to experiment upon and kill the monkeys, it
sought an injunction in state court, relying upon, inter alia, the Louisiana anti-
cruelty statute. The state court issued an injunction against killing the animals.
NIH—relying upon 28 U.S.C. § 1442(a) (1) (1988), which authorizes the removal
from state to federal court by “any officer of the United States or any agency
thereof, or any person acting under him, for any act under color of such office”—
removed the action to federal court, although PETA opposed the removal on the
ground that NIH had no real interest in the suit and had been misnamed as a de-
fendant in the first place. PETA also argued that, in any event, only federal offi-
cers or persons acting under federal officers—and not federal agencies—could
use the removal statute. The federal court permitted the removal and continued
the injunction in effect. After twenty days, the temporary restraining order be-
came a preliminary injunction, and defendants sought appellate review.117 The
federal appellate court held that federal agencies could remove under the statute
and that, in any event, plaintiffs lacked standing in federal court under Sierra
Club and its progeny.118

The Supreme Court granted discretionary review of the federal appellate
decision and, in a unanimous decision, held that the removal statute applied only
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to federal officers or persons acting under them, and not federal agencies.119 The
Court remanded the case to the federal district court, which, in turn, remanded it
to state court. Tulane University then re-removed the case back to federal district
court, claiming that it was a person acting under a federal officer. The director of
NIH and the secretary of health and human services sought to intervene or be
joined as defendants. Plaintiffs opposed these motions and the removal on the
ground that there was no legitimate federal interest in the case given that the care
of the monkeys and the cost of the experiments had been borne by private sources
precisely to ensure that IBR would retain ownership of the animals and that the
experiments would not be subject to federal requirements or accountability. Plain-
tiffs argued further that Tulane had raised no federal defense and merely wanted
to get into federal court long enough to have the case dismissed for lack of juris-
diction on standing grounds. The district court remanded the case to the state court
to determine whether NIH and its officers were indispensable parties under state
law. The federal appellate court vacated the remand and directed the district court
to decide whether Tulane could properly remove the case to federal court.120 The
district court then decided that Tulane had properly removed the case and upheld
federal jurisdiction. The district court went on to apply the appellate court’s ear-
lier decision that the plaintiffs lacked federal standing under Lujan and other cases,
despite the fact that the Fifth Circuit’s earlier dismissal on standing grounds was
without jurisdiction in light of the Supreme Court’s decision.

The decision—likely to be the final one in the sad history of the Silver Spring
monkeys (unless the Supreme Court again intervenes)—is problematic in a num-
ber of respects. First, the Supreme Court has already determined that removal by
itself does not establish federal jurisdiction; rather, it is necessary that a defen-
dant who seeks to remove must present a colorable federal defense. Tulane did
not assert any federal defense in its removal petition and only later asserted that
plaintiffs lacked standing and that the experiments were protected from inter-
ference by the state because they constituted a federal project. The standing ar-
gument is not a relevant defense, because it could not have been raised in state
court. For the reasons discussed above, the experimentation was not a federal
project.

Second, there is substantial legal authority for the proposition that a corpora-
tion is not a “person” for purposes of the removal statute. For example, courts
have approved corporate removal only when there was so close a relationship
between the corporation and the government that the former could be said to be
an “agent” or “fiscal intermediary” of the latter. In this case, Tulane clearly did
not so qualify.

Third, a fair reading of the case law interpreting the requirement that a person
“act under” a government official indicates that the official must exercise “direct
and detailed official control” over the “person” seeking removal. In this case, it
cannot credibly be argued that such a level of control existed. The Silver Spring
monkeys were taken from IBR in 1981. NIH, which had funded the original ex-
periments by Taub, conducted an investigation and terminated all federal grants
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for the experiments. On appeal, the Department of Health and Human Services af-
firmed the termination. NIH steadfastly maintained that IBR continued to own the
monkeys throughout the criminal prosecution of Taub, the civil case seeking to
have PETA declared guardian, and Taub’s unsuccessful administrative appeals.
NIH stated in writing that it had no research use for the animals. IBR continually
asserted its rights of ownership and warned the NIH not to take any action con-
cerning the monkeys without IBR permission, and both NIH and Tulane ac-
knowledged IBR’s rights. IBR subsequently paid for the care of the monkeys with
private funds; the experiments that PETA sought to enjoin were also paid for with
private funds. The experiments were approved by the Tulane animal care com-
mittee and not by the NIH.

Nevertheless, the district court found that Tulane was a “person” who “acted
under” a government official. The court based this determination on NIH’s
alleged “financial and research” interests and on various affidavits and deposition
testimony that contained self-serving assertions about NIH interest in the ani-
mals. Given the clear history of NIH’s attempts to disavow any interest in the an-
imals as a general matter and any interest in continued experimentation, it is dif-
ficult to know how the court could base a determination on such nonexistent
“research” interests. Although NIH had stated that it had expended approximately
$50,000 for care of the animals (presumably since 1981), there is no indication
that this expenditure resulted in NIH getting any “control” over the monkeys or
the experiments. Assuming that NIH had “financial and research interest” in the
monkeys, such interest would be no different from the interest NIH would ordi-
narily have with respect to any research that it funded through competitive peer
review. Indeed, those institutions that receive federal grants or contract funds
have far more pervasive interests than those claimed by NIH in this case. Ac-
cordingly, any institution that receives such a grant or contract—virtually every
university, college, drug company, and so forth—will be a “person” that “acts
under” a federal officer.

Fourth, assuming arguendo that plaintiffs could not satisfy federal standing re-
quirements, they certainly had standing in Louisiana state court, which has very
liberal standing rules. Louisiana permits taxpayer suits challenging governmental
action, as well as third-party suits that seek to vindicate ideological positions. In
sum, it is now impossible for anyone to challenge the treatment of animals in fed-
erally funded laboratories. Under the decisions discussed above, animal organiza-
tions do not have standing to initiate a suit in federal court to protect laboratory
animals, because there can be no injury in fact when the animals are owned and
not feral. If, however, the animal protection group brings an action against a re-
search facility in state court, then, even if the defendant has no colorable federal
defense, the defendant can remove to federal court, where the restrictive standing
doctrines can be used to dismiss the suit altogether. Even if state standing re-
quirements are considerably more flexible than federal requirements, animal pro-
tection groups, and the animals whose interests they seek to protect, may not be
able to benefit from those more liberal requirements.

The Doctrine of Standing 89



Conclusion

As a general matter, the law of standing is confused and confusing, and it is safe
to say that the Supreme Court suffers from the confusion in the same way that the
rest of us do. Standing decisions in which animals are involved never address the
interests of animals. Rather, the sole question is whether the allegation of a plain-
tiff is sufficient to show that her enjoyment of the animals as “resources” is im-
paired by some action. Standing in these cases has little, if anything, to do with an-
imals (or the integrity of natural resources); rather, the sole focus is the protection
of completely humanocentric interests. Moreover, in the few cases in which plain-
tiffs sought to protect animals for their own sake, the courts, for the most part, drew
a line between those animals that are “feral” and are “resources” available for en-
joyment by all and those animals that are privately owned. In the latter case, it is
virtually impossible, if not impossible, ever to satisfy the constitutional standing
requirements. Although the rationale is never really stated explicitly, it is, never-
theless, quite clear: a plaintiff cannot suffer a legally cognizable injury as the re-
sult of an owner’s treatment of her private property.

Federal standing, which, for purposes of cases involving animal interests, has
always been limited, has become even more restricted. In Lujan, the Supreme
Court articulated abstract (and ad hoc) notions about the injury-in-fact and immi-
nence requirements of standing. The latter was relied upon in Yeutter and Secre-
tary to deny standing to researcher plaintiffs who clearly would have had stand-
ing before Lujan. The Tulane case indicated that animal advocates may find
themselves unable to seek redress in state courts if the defendant receives federal
funds. In sum, there may be no courthouse available to those who seek to protect
animal interests.

In the next chapter—the final chapter of Part I—I examine the general theo-
retical claim that the regulation of the use of animals may result in animals’ hav-
ing certain rights. This inquiry rounds out my general examination of the property
paradigm as it concerns animals.
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C H A P T E R  F I V E

Laws and Rights: 
Claims, Benefits, Interests, 

and the Instrumental Status of Animals

The “Right” to Humane Treatment

THE CENTRAL THESIS of this book is that legal welfarism requires that we balance
animal interests unprotected by claims of right against human interests protected
by claims of right in general and, in particular, by claims of human property rights
in those animals. In the past three chapters I have discussed the legal status of an-
imals as property and have examined some of the consequences of that property
status. I concluded that from the perspective of the law, and in the absence of any
laws regulating the use of animal property by human owners, animals are treated
exclusively as means to the ends determined by human property owners. I now ex-
amine the general claim that regulating the use of animal property does not thereby
create rights in those animals as against their owners. If regulating animal prop-
erty did create true animal rights, then I would need (at least) to reformulate my
claim because my characterization of animal welfare as balancing animal interests
unprotected by any claims of right would be a less-than-accurate description of
that process.

As I indicated earlier, the use of “absolute” to modify ownership is not quite ac-
curate to describe human ownership of animals or any other property. There are al-
ways some legal restrictions placed on the use of property. These restrictions may
be viewed as background constraints on action or as specific rules of property use.1

The most obvious restriction concerns prohibitions on the use of property in ways
harmful to others. I may have “absolute” ownership of my baseball bat, but I can-
not use it to injure people unjustifiably. There are, however, other restrictions as
well. Although I may have “absolute” ownership of my very old townhouse, I may
not change the outside of the structure if it is designated a historic landmark.

Once we recognize that property ownership is not absolute and is subject to
restriction, the next question becomes whether these restrictions translate into
some sort of “right” for the property. Although this question may be rather
nonsensical as it applies to inanimate objects, it is a plausible question to ask
when the property is a sentient being, such as a slave or a nonhuman animal. One
commentator, Professor Reinold Noyes, answered that we could not have legal
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relations with property as a general matter because “ ‘legal relations in our law
exist only between persons. There cannot be a legal relation between a person and
a thing or between two things.’ ”2 According to Professor Waldron, property
“cannot have rights or duties or be bound by or recognize rules.”3

Despite these generally accepted statements of property law, some writers
have argued that regulatory laws—be they criminal laws or administrative regu-
lations—really can create rights in animals. For example, a widely used reference
book on laws concerning animals states that “America has the distinction of being
the first country to acknowledge the rights of animals by enacting statutory legis-
lation to protect them from cruel treatment.”4 The Animal Legal Defense Fund has
launched a campaign to establish rights for animals to be free from “exploitation,
cruelty, neglect, and abuse.” These two comments assume that anticruelty laws—
a most common form of the regulation of animal use—can create rights. That is,
according to this view, a law that prohibits the “exploitation, cruelty, neglect, and
abuse” of animals can be said to create a right to be free from “exploitation, cru-
elty, neglect, and abuse.” Indeed, the notion that there is such a “right” suggests
that a “wide range of animal protection positions can be couched in rights termi-
nology.”5

In this chapter, I argue that, as a theoretical matter, this view deceptively em-
bodies and does not reject the notion that animals are entitled to no more than the
balancing of interests that characterizes legal welfarism. In Parts II and III of this
book, I examine the operation of anticruelty laws and the regulatory scheme cre-
ated by the federal Animal Welfare Act (AWA) respectively, in order to show that
theory and practice converge; regulation of animal use, whether by criminal
statutes, in the case of anticruelty statutes, or administrative regulation, in the case
of the AWA, does not give true rights to animals.

I emphasize from the outset that my primary concern is to examine the laws
that currently characterize our legal treatment of animals. For the most part, these
laws require a balancing to determine whether the conduct in question is “neces-
sary,” and permit any animal interest to be sacrificed as long as the consequences
(for humans or other animal property) are deemed (by humans) to be sufficient. I
am not considering alternative legal structures that seek to control animal use
through the imposition of substantive prohibitions, such as a complete ban on par-
ticular types of experiments. Such laws might conceivably be thought to recognize
animal interests and to embody a rights-type concept.

Whether the prohibition (as opposed to the regulation) of various types of
animal exploitation can create rights for animals is not considered in any detail in
this book. It suffices for present purposes to say that our legal system does not
employ absolute prohibitions in most cases in which the property involved is an-
imal property. Almost any use may be made of such property, subject to the
regulation that I am discussing here—that the use is “humane” and does not result
in “unnecessary” suffering. There are, however, some exceptions, such as bans on
cockfighting or dogfighting. In many instances, these laws are neither enforced 
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nor observed, but the laws do represent de jure prohibitions. And as I discussed
earlier, these prohibitions are often more reflective of concerns other than animal
protection.

Further work is needed to determine whether, and in what situations, prohibi-
tions on the use of animal property may create protection similar to what is pro-
vided by human rights.

As a prelude to the central discussion, I review briefly some material con-
cerning the criminal prosecution of animals.

The Prosecution and Execution of Animals

In one sense these categorical assertions about the inability of animals to have le-
gal relations with humans may be refuted simply by reference to the bizarre but
nevertheless once extant prosecution of animals (as well as inanimate objects).
From approximately the ninth century to the beginning of the twentieth century,
there were hundreds of prosecutions and executions of animals for various
crimes.6 These trials occurred in Belgium, Canada, Denmark, England, France,
Germany, Italy, Portugal, Russia, Scotland, Spain, Switzerland, Turkey, and New
Haven, Connecticut.7 The type of animals tried included “insects and rodents . . .
asses, beetles, bloodsuckers, bulls, caterpillars, cockchafers, cocks, cows, dogs,
dolphins, eels, field mice, flies, goats, grasshoppers, horses, locusts, mice, moles,
rats, serpents, sheep, slugs, snails, swine, termites, turtledoves, weevils, wolves,
worms and nondescript vermin.”8 The most commonly prosecuted animals were
pigs, which were thought to be easily possessed by the devil. For example, in 1386
a sow was sentenced “to be mangled in the face and maimed in the forelegs” be-
fore being hanged, because it had torn the face and arms of a child.9

There are several explanations for the criminal prosecution of animals. The
first is the simple principle of retaliation, based on the notion that “the moral equi-
librium of the community had been disturbed by [the crime] and that somebody or
something must be punished or else dire misfortune, in the form of plagues,
[droughts], and reverses in men’s fortunes would overtake the land.”10 This prin-
ciple is thought to have been the basis for the trial of animals in ancient Greece.11

The second principle concerned the animal as an agent. As noted in Chapter Two,
Thomas Aquinas, a highly influential medieval theologian, viewed animals as ir-
rational creatures. Aquinas argued that animals could be cursed or blessed only if
they were acting as agents toward rational beings. If animals were acting as agents
of God, then it would be blasphemy to punish them; if they were not acting as
agents at all and merely behaved as irrational brutes, it would be wrong to punish
them. The only appropriate ground for animal “responsibility” for crime, then, was
that the animals were “instruments of Satan ‘instigated by the powers of hell and
therefore proper to be cursed.’ On this ground alone the church had the right to
excommunicate and punish them with death, for it is not the animals but the Devil
through them that is aimed at.” The theological explanation does not, however,

Laws and Rights 93



implicate the culpability of animals. Rather, “the anathema of the church is not
pronounced against the animals per se, but hurled at the devil through them, inas-
much as they are used by Satan to our detriment.”12

A more interesting explanation—advanced by a Swiss jurist, Edouard Osen-
brugen—is that since “only human beings can commit crimes and be responsible
for them, since they alone are rational, animals, if so treated, must have undergone
a kind of personification in men’s minds.” Osenbrugen supports this view by ob-
serving that in medieval times “domestic animals were regarded just as much a
part of the household and entitled to the same legal protection as the human in-
mates” and that, under Germanic law, animals were permitted to give testimony
in criminal cases. Osenbrugen concluded, then, “that beasts were vested, by an act
of personification, with human rights and responsibilities.”13 Edward Wester-
marck argued similarly that animals were executed because “the beast or insect
was retaliated upon for the simple reason that it was regarded as a rational
being.”14

The trial and execution of animals is a legal anomaly. Even if such trials and
executions represented some notion of animal responsibility or rights, it would be
difficult to jump to the conclusion that animals possessed rights or responsibilities
under the law. For example, although some domestic animals may have been re-
garded as “part of the household,” their owners were still able to exercise the in-
cidents of property ownership, including the right to kill and consume these ani-
mals. Under such circumstances, it seems odd to say that such animals were vested
with rights. In any event, these actions are unlikely to shed much light on the is-
sue before us: whether property can have rights and responsibilities.

In a recent New Jersey case, a dog, Taro, was ordered to be killed because he
allegedly bit a child and was found to be a “vicious” dog under state law.15 Inter-
estingly, the trial court refused to consider the proceeding as criminal in nature
(and thus requiring certain procedural safeguards), even though the outcome of the
proceeding was an order directing that the dog be killed, and instead treated the
state law as merely regulating the use of animal property. After a great deal of in-
ternational attention paid to Taro’s plight, New Jersey governor Christine Whit-
man ordered that the dog’s life be spared. Although the press reported that the gov-
ernor “pardoned” Taro, the actual legal documents issued by the governor
indicated that she “remitted the forfeiture” of Taro, pursuant to her constitutional
power to “suspend fines and remit forfeitures.”16 The reason for this distinction is
that only a person can be pardoned; where property is concerned, the correct gu-
bernatorial remedy is to remit the forfeiture of the property. In any event, there
was never any question of Taro having any rights or responsibilities. Rather, Taro
was characterized by the system as a troublesome piece of property, no different
from a dangerous tool or piece of machinery that is no longer of use, because its
use presents a danger to people.17

We will never know the true justifications for the animal trials, and surely any
justification that attributed rights to animals was manifestly in contradiction to so-
cial norms concerning the treatment and use of animals.
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When Do Laws Create Rights?

Putting aside the case of animal trials, it is clear that there are modern laws that
regulate our use of animals, and many of these laws reflect our concern to ensure
that animals are treated “humanely” and are spared any “unnecessary” suffering.
For the most part, these laws become relevant when a human seeks to exercise
some aspect of ownership of an animal and someone else objects. Do these bal-
ancing laws in some way establish “rights” on the part of the property? In order to
answer this question, we must first determine what is meant by a “legal” right.

As a preliminary matter, it should be noted that any rights scheme requires
some mechanism for the rightholder to demand the enforcement of or waive the
right (as in choice theory) or to assert the interest of the rightholder (as in interest
or benefit theory). The obvious problem is that animals are in a position similar to
that of infants or the mentally disabled: they require someone to make the relevant
assertions. In the case of disabled or incompetent human beings, we appoint a
guardian ad litem to represent the interests of the rightholder. Although appoint-
ment of such a guardian for animals raises special problems, at least in theory, it
is possible.18

For purposes of this discussion, I assume a “positivist” theory of law rather
than a competing view, such as natural-law theory. The latter theory holds that the
existence and validity of legal rules is dependent on the conformity of those rules
to some moral standard. A positivist theory denies such a connection. Perhaps the
best-known version of postivism is set forth in H.L.A. Hart’s classic work of an-
alytic jurisprudence, The Concept of Law.19 Hart argues that a legal rule exists and
is valid when that rule has met the requirement of validity of the system and when
the system is, as a whole, efficacious. For example, a natural-law theorist might
say that a law authorizing slavery is not valid because it violates fundamental
moral conditions. The positivist would not focus on the moral issue and instead
would look to see whether the rule was adopted in conformity with the accepted
legal process (i.e., passed in an appropriate manner by the legislature or adopted
in court ruling) and whether the system, as a whole, is efficacious. That does not
mean, of course, that the positivist does not have moral views. The salient differ-
ence between positivists and natural-law theorists is most apparent in the criticism
they mount against a particular law or legal system. The natural-law theorist de-
nies the validity of an immoral rule; the positivist may accept that the rule is a valid
rule of an efficacious legal system but argues that the law is immoral or unjust. I
am assuming a positivist theory in that I accept that the legal system of the United
States is an efficacious system and that the existence and validity of a law depend
on whether it has been enacted in accordance with the appropriate criteria. Both
of the rights theories that I discuss below provide criteria, independent of moral
requirements, for identification of the existence of rights.

A legal right is a right that is recognized and enforced by the legal system. It
is distinguished from a moral right, which does not have the force of law but which
is often used as a reason for obtaining legal protection for the interest it represents.
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Although we all have an intuitive sense of what a legal right is, the concept is com-
plex and is used to describe several very different elements within the legal sys-
tem. The theorist with perhaps the greatest influence in this regard is Professor
Wesley Hohfeld, who, as we saw earlier, argued that “the term ‘rights’ tends to be
used indiscriminately to cover what in a given case may be a privilege, a power,
or an immunity, rather than a right in the strictest sense.”20 According to Hohfeld,
a right, strictly speaking, is really a claim that has duty as its correlative: to say
that Mary has a right against John that John stay away from Mary’s land is equiv-
alent to saying that John has a duty to Mary to stay off her land.21 Claim rights
may exist in personam in that the duty is identifiable with a particular person, or
may be in rem in that the corresponding duty binds everyone. My ownership of
my dog is a claim right in rem in that a correlative duty binds everyone not to in-
terfere with my enjoyment of my dog unless I inflict gratuitous suffering on my
dog, in which case the local authorities may no longer have a duty not to interfere
with my ownership. However, if I enter into a contract to buy your cow, the cor-
responding duty—in this case the duty to transfer ownership of the cow—binds an
identifiable person: you, the seller.

There are, however, senses of right other than claim right. For example, I may
have a right to do something in the sense that I have a privilege to do it; having a
privilege is the same as having no duty not to do X—privilege is the negation of
duty.22 Mary has a privilege to enter upon her own land in that she has no duty not
to do so (assuming she has not rented it to someone else), and privilege is correl-
ative with “no right” in that John has “no right” that Mary should not enter the
land.23 In addition, to say that Mary has a right may mean that Mary has a power
to alter her legal relationships with respect to the property.24 A power is the op-
posite of a disability and the correlative of legal liability.25 That is, if I have a
power over X, then I am not under a disability with respect to X, and everyone else
is under a potential liability if I exercise my power. Finally, a right may be an im-
munity, which is the opposite of liability and the correlative of disability.26 That
is, if Mary owns X, John may be disabled from affecting her relationship with X;
Mary is not liable to having her legal position altered.

A comparison of Hohfeld’s analysis to Honoré’s jurisprudential analysis of
ownership and Snare’s ordinary-language constitutive rules of property indicates
that animal ownership fits comfortably within all three frameworks. Honoré, it will
be recalled, proposed a “liberal” theory of ownership that reflected the concern for
the freedom of owners. This resonated with Snare’s notion that property required
that the owner be able to decide how to use the property and that the owner be able
to exclude everyone else from use of the thing. Similarly, Hohfeld’s fundamental
juridical conceptions accommodate Honoré’s liberal theory and Snare’s ordinary-
language analysis. A property owner has a claim right in that others are under a
duty not to interfere with her use of her animal property; the owner has a privilege
to use the animal, and others have no right to interfere; the owner has a power to
alter the relationship of herself and others to the animal; but the owner is other-
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wise immune from the exercise of others’ rights as they affect her relationship to
the animal.27

A simple application of Hohfeld’s framework would lead to the view that an-
imals have all sorts of rights. For example, in the production of goose liver pâté,
geese are force-fed the equivalent (to humans) of twenty pounds of grain per day
until their livers rupture. Presumably, workers on such farms have duties to force-
feed the geese every day. This hardly suggests the existence of a right on the part
of the goose to be force-fed. Part of the problem here is that Hohfeld never really
clarified the idea of duty. As Professor Joel Feinberg has argued, when we talk
about the violation of a duty, we usually mean that the rightholder has herself been
wronged.28 Surely no one (especially the goose) would argue that she had been
wronged by not being force-fed. In this instance, Hohfeld’s framework simply
fails to capture the idea of duty that we ordinarily use when we talk about the vi-
olation of a duty incidental to the notion of claim rights. A more difficult example
would involve regulations that require that researchers not inflict pain on animals
unless the infliction is scientifically “necessary.” Unlike the goose, a laboratory rat
may be said to be “wronged” when the researcher fails to make the “necessity” de-
termination in a particular case. However, this would be like saying that a woman
was wronged—and her right violated—when her husband beat her with a rod that
exceeded the width of his thumb. Although both the animal and the woman are
wronged, it tugs at our intuitions to say that a woman has a “right” to be beaten
with a smaller rod or that an animal has a “right” to have pain inflicted only when
it is scientifically “necessary.” Again, the problem has less to do with understand-
ing “right” than with understanding “duty” and what it means to say that someone
has been wronged by a breach of duty.

This is, of course, not to say that Hohfeld’s framework does not have some
utility with respect to the various relationships that people have with animals.
When Hohfeld speaks of privilege, he contemplates the liberty to engage in an ac-
tion that others may well be under a duty not to do.29 For example, if I am curious
about what occurs when I put a live cat in a functioning microwave oven and de-
cide to satisfy my curiosity by performing such an experiment, I will probably be
charged with violating the anticruelty statute because I have engaged in an “un-
productive” use of the animal. However, if I happen to be a scientist at a major re-
search institution, the exact same “experiment” will probably be immune from
criminal prosecution because it is part of “science.” In such an instance, Hohfeld’s
framework is useful to describe this situation: the scientist has a “right” that I do
not have in the sense that a scientist has a privilege to do what I have a duty not to
do. In this sense, the concept of “duty” is clearer, but overall, Hohfeld’s frame-
work is problematic because it allows claim rights to be found in contexts in which
their existence is highly questionable at best.

There are, of course, many other theories of legal rights, but I focus further dis-
cussion on two theories that are popular in jurisprudential discourse and that ad-
dress the relationship between claim and duty—a relationship that Hohfeld dis-
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cussed but did not analyze satisfactorily in light of the ambiguous meaning of
“duty.” In addition, these two theories are thought by some to contain competing
positions about whether animals have legal rights.

The first theory is called the will theory or choice theory of rights. The choice
theory requires that a rightholder have moral control over the action of another per-
son. For example, if I have a right that you fulfill some promise to me, that right
assumes that I have autonomy and may either insist on your fulfilling the promise
or may release you from the obligation. This theory may also be understood in
terms of the components of the right of property referred to above. If John has a
duty to do what Mary wants and John’s obligation is contingent on Mary’s choice
to enforce or waive enforcement of that obligation, then Mary has a claim right. If
Mary has a liberty or privilege to speak in the sense that she has no duty not to do
so, then Mary has a liberty right. The liberty right differs from the claim right in
that, with respect to the liberty right, Mary is not an active subject of the right but
is rather a passive subject whose choice is protected by law. Nevertheless, she can
choose not to exercise that right. With respect to the claim right, Mary is an active
subject of the right and may demand or waive John’s performance of the obliga-
tion owed.

If Mary has a power right, then she may affect a change in her legal position.
Again, the “autonomy” portion of this right is reflected in the willingness of the
system to respect Mary’s exercise of her power. Finally, if Mary has an immunity
right, others are disabled from changing Mary’s legal position. A clear statement
of the choice theory is offered by Professor L. W. Sumner: “Central to this con-
ception [of protected choices] is the idea of the right-holder having the freedom to
choose among a set of options, and of this freedom being protected by a set of du-
ties imposed on others. The choice in question may be provided by a full liberty,
in which case its protection will include claims of non-interference against others.
But it may also take the simpler form of a claim, since . . . every claim necessar-
ily involves the power either to demand performance by the duty-bearer or to
waive it.”30

It should be clear that under such a theory, animals are not likely to be said to
possess rights. Professor Waldron states that the choice theory “has a number of
controversial implications. It implies that it is a mistake to attribute rights to enti-
ties like foetuses or animals which are in principle incapable of exercising the
choices which having rights essentially involves.”31 Indeed, perhaps the best-
known attack on animal rights (moral or legal) is based on this notion that animals
cannot exercise choice. Professor Carl Cohen defends the use of animals in re-
search on the ground that they are not “capable of exercising or responding to
moral claims.”32 For Cohen, the essence of having a right involves autonomy and
the ability to act in an autonomous manner. This notion is very close to the choice
theory of rights, and if will or choice is necessary for an animal to have a right,
then it may be said safely that animals have no legal rights and, indeed, cannot be
the subject of legal (or moral) rights. The obvious response to Cohen’s argument
is that there are human beings who are incapable of the autonomous behavior
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envisioned by the choice theory of rights. Cohen responds that the capacity for
moral judgment

is not a test to be administered to human beings one by one. . . . The issue is one of kind.
Humans are of such a kind that they may be the subject of experiments only with their
voluntary consent. . . . Animals are of such a kind that it is impossible for them, in prin-
ciple, to give or withhold voluntary consent or to make a moral choice.33

Whatever one thinks of Cohen’s argument, it is clear that animals (and, if Cohen
is wrong, some humans) possess no rights under a choice theory.

The second theory of legal rights actually involves two closely related theo-
ries: “benefit” theory and “interest” theory.34 The benefit theory, in its broadest
formulation, holds that an individual can be said to have a right when she is the
beneficiary of another’s duty that is imposed for her benefit (the benefit theory) or
when the legal system recognizes that she has interests that are worth protecting
and that serve as a reason for imposing a duty on others (interest theory). If P
stands to benefit from Q’s duty to do (or to refrain from doing) X, then P has a
right against Q—a right that many be characterized either as a right that Q should
do X (or refrain from doing X) or as a right to the benefit that P stands to gain in
the matter. Professors Lyons, MacCormick, Raz, and Waldron have been particu-
larly prominent in the development of this theory. These theorists have tried to
qualify the benefits theory in order to distinguish it from one that would accord
rights to anyone who merely benefited from another’s duty. For example, Waldron
states that someone has a right “when the securing of a benefit to him is part of the
point of holding another to be under the duty in question.” The benefit that gives
rise to the right must be so closely connected to the duty that “it becomes in a sense
a test of the duty’s performance.”35 Neil MacCormick states that a rule that con-
fers rights must: (1) “concern ‘goods’ (or ‘advantages,’ or ‘benefit,’ or ‘interests,’
or however we may express the point)”; (2) “concern the enjoyment of goods by
individuals separately”; and (3) provide normative protection to individuals in the
enjoyment of the benefits so secured.36 David Lyons argues that a qualified bene-
fits theory identifies a person with a right as “one for whom a good is ‘assured,’ or
an evil obstructed, by requirements or prohibitions upon others’ behavior, in the
sense that some other person or persons are required to act or forbear in ways de-
signed or intended to serve, secure, promote, or protect his interests or an interest
of his.”37

Unlike the choice theory, there appears to be nothing inherent in interest
theory that would preclude it, prima facie, from applying to animals. Indeed, as I
mentioned above, Waldron regards its main competitor, choice theory, as contro-
versial partly because the latter does not allow for the possibility of animal rights.
Interest theory assumes, of course, that animals have interests. Although the de-
nial of such interests appears to be an implausible philosophical move, the issue
is not free from dispute. In his 1980 book, Interests and Rights: The Case Against
Animals, Professor R. G. Frey argues that there are two senses of the word “in-
terests.” The first sense involves “having a good or well-being which can be
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harmed or benefited.” In this first sense, animals do have interests; but then, Frey
argues, so do man-made or manufactured objects. It is not good for a dog to be
deprived of water, but it is also not good for prehistoric cave drawings to be ex-
posed to excessive amounts of sunlight or for tractors to be deprived of oil. Al-
though a dog needs water, so too does a tractor need oil.38

“Interest” in the second sense involves “having wants which can be satisfied
or left unsatisfied.”39 Frey argues that “wants” cannot be equated with “needs,” be-
cause manufactured objects, such as tractors, can have needs. Rather, “wants”
must be equated with desires or preferences. The problem, according to Frey, is
that desires presuppose beliefs in the truth or falsity of various sentences. For ex-
ample, Frey claims that if I desire to own a Gutenberg Bible, my desire is linked
with my belief that the sentence “My collection lacks a Gutenberg Bible” is true.40

Put another way, if I have the desire to own a Gutenberg Bible, I must be able to
distinguish between the two sentences “My collection contains a Gutenberg
Bible” and “My collection lacks a Gutenberg Bible.” This distinction requires that
I have a grasp of the relationship between language and the actual state of affairs
in the world, or, in this case, the state of the collection of my library books. In or-
der to make such a distinction, Frey claims, I must have language capacities. Since
animals do not possess language capacities, Frey reasons, they cannot have beliefs
and, therefore, cannot have desires.41 Frey also denies that animals can suffer;
rather, he argues that “ ‘higher’ animals can suffer unpleasant sensations.”42

Obviously, if Frey is correct, any theory of animal rights linked to animal in-
terests is in trouble. However, there are serious flaws in Frey’s theory. First, be-
cause Frey denies that animals suffer—a notion linked closely to interests—it is
difficult to understand his acknowledgment that animals can experience “un-
pleasant sensations.” In a more recent article, Frey acknowledges that animals do
suffer, and it is therefore difficult to understand how he can still (if he ever could)
maintain that animals do not have interests.43 Second, Frey’s view that a belief is
always a belief that a certain sentence is true has been effectively refuted by Pro-
fessors Tom Regan and Bernard Rollin.44

Applying the qualified (i.e., not broad) interest theory, it appears at first glance
as though animals may already have some rights within our legal system. For ex-
ample, the regulations promulgated under the AWA require that “indoor housing
facilities for rabbits shall be adequately ventilated to provide for the health and
comfort of the animals at all times.”45 Under the interest theory, this arguably con-
fers a legal right on a rabbit used in experimentation. The well-being, or interest
of the rabbit in comfort and health, is a ground for holding the research facility un-
der an obligation not only not to interfere with the rabbit’s right but to take affir-
mative steps to ensure that the rabbit is comfortable. Moreover, the rabbit is the
intended beneficiary of the obligation in that the research facility is required to per-
form these acts simply to promote or protect an interest of the rabbit. We may say
in advance that if this benefit has not been conferred, the research facility has not
performed the duty imposed. There are literally hundreds of such requirements un-
der the AWA, and all may be analyzed in the same manner.
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On closer inspection, however, there may be reasons that make it inappropri-
ate to apply the interest theory to statutory schemes like the AWA or other laws
that, under some interpretation of the interest theory, may be said to confer rights
on animals by virtue of requiring that human and animal interests be balanced.

At least one interest theorist—Professor Joseph Raz—has explicitly ruled out
the use of interest theory to establish rights for animals. According to Raz’s view
of interest theory, animals would be excluded for two reasons. Raz argues that un-
der what he calls “the reciprocity thesis,” “only members of ‘the same moral com-
munity’ can have rights.”46 Animals are “nonmembers” of the community, to
whom we may owe duties but who do not possess rights. Moreover, Raz argues
that animals may be “intrinsically valuable,” or valuable apart from instrumental
value, but nevertheless not be of ultimate value. For example, Raz argues that the
relationship between a human and a companion animal may be intrinsically valu-
able but that the value of the animal is not intrinsic, because the animal’s value ul-
timately derives from the animal’s contribution to the happiness and well-being of
the animal’s human companion. On Raz’s view, the capacity to have rights re-
quires that the rightholder be of ultimate value.

Raz does recognize that some people may argue that the value of the hu-
man/animal relationship is related as well to the contribution of the relationship to
the well-being of the animal, which may then be held to be ultimately valuable. If
we took this view, then interest theory—or at least Raz’s version of it—would be
relevant to rights for animals. In the cases discussed above, however, interest the-
ory could not be used. That is, any right that the rabbit used in experiments has to
comfort is not given in recognition of the rabbit’s ultimate value but, rather, con-
cerns the instrumental value that the rabbits have for human purposes.

In addition, the notion of the animal as being of instrumental value goes to the
core of concern about using interest theory in connection with rights for animals.
In an essay about children’s rights, MacCormick argues that “there is a significant
difference between asserting that every child ought to be cared for, nurtured, and,
if possible, loved, and asserting that every child has a right to care, nurture, and
love.” If the argument is that care, nurture, and love are important because “a
healthy society requires well-nurtured children who will grow up into contented
and well-adjusted adults who will contribute to the GNP and not be a charge on
the welfare facilities or the prison service,”47 then it would be absurd to say that
children have a right to care, nurture, and love. Rather, the only claim being made
is that by providing certain benefits to children, an ulterior end—keeping people
from being charges on the taxpayer—is served. For MacCormick, the political aim
of the law must be the well-being of the putative rightholder.

The problem with MacCormick’s view is that at least on some accounts of
political theory there is little legislation that counts as creating rights. For
example, laws that ostensibly give workers rights to certain benefits, including
but not limited to a safe workplace, may not be viewed as rights legislation,
because even though the law protects the well-being of the worker, there is an
ulterior end that is sought—greater productivity in the workplace.48 It is clear that

Laws and Rights 101



any theory like MacCormick’s must analyze further what is an “ulterior end” and
how such ends relate to the concept of “well-being.”

For present purposes, however, we can say safely that irrespective of the the-
oretical relationship between the concepts of ulterior ends and well-being, animal
rights cannot fit into the interest theory of legal rights, no matter how that theory
is constituted. Because animals are regarded as property, they are regarded, as a
matter of law, as means to human ends. The institution of property has no other
function except to satisfy human interests irrespective of the theoretical basis of
that institution. Whether one takes the view, as does Hegel, that the right to pri-
vate property is a general right (held by all) that is justified because it facilitates
the moral development of people or, as do Locke and Waldron, that the right is
specific in that only those who, for various reasons, deserve to have property are
beneficiaries of that right, the institution of property is still a means of serving hu-
man ends.

To say that a chattel can have rights requires that the instrumental status of the
chattel be altered fundamentally. To say that an item (or animal) is a chattel is to
say that it has no inherent value and that its value is exclusively instrumental. To
change that status and to attribute some inherent value to the chattel is to deny its
completely instrumental value. Regulations on the use of property do not deny the
instrumental value of the property; on the contrary, such regulations are enacted
to ensure that the instrumental use of property does not interfere with the activi-
ties of other people. These regulations in no way recognize the inherent value of
the chattel. Interest theory requires that a rightholder be regarded as having at least
some interests that cannot be sacrificed simply because of consequential consid-
erations. Although certain legal prohibitions (such as an absolute ban on using an-
imals in burn experiments) may recognize that at least some animal interests are
not subject to being “balanced” away, the regulation of animal treatment under le-
gal welfarism assumes that all animal interests are, at least in theory, subject to
sacrifice.

Moreover, the law operates so that owners of property are given all the
protection necessary to use their property in the ways that they wish. Although
there are regulations imposed on some uses of property, such regulation is re-
garded as a serious matter and must be justified by the government. Moreover,
if the regulation becomes too intrusive, the problem of a taking arises. In any
event, the law regards property as something to be used by its owner without in-
terference from the government, and as indicated by the cases concerning vet-
erinary malpractice, the law refuses to depart from this conceptualization even
when the owner no longer regards the property as mere property. Although
someone may regard her dog or cat as having ultimate value in Raz’s sense, the
law refuses to recognize that value and sees animals only in consequential terms.
That is, animals may be used and exploited if there is human benefit to be gained.
Indeed, only the most egregious acts of pure sadism are punished by anticruelty
laws. The reason for this is that in such cases there is no legitimate benefit to be
gained from the activity and that any pleasure obtained by the person harming
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the animal is more than offset by myriad social values that we seek to protect.
Because animals are regarded as property, they are regarded as means to human
ends. “Humane” treatment and “unnecessary” suffering are interpreted in light
of this status.

There may be restrictions on how humans use their animal property, but these
restrictions are formulated within a context in which animals are only ulterior
means to human ends, and these restrictions are often imposed to facilitate and not
to moderate the use of animals as means to ends. Indeed, MacCormick recognizes
this when he asks us to “consider the oddity of saying that turkeys have a right to
be well fed in order to be fat for the Christmas table.”49 It would be inappropriate
to respond to MacCormick that the turkey has a right but that the right of the turkey
is simply overridden by the rights of humans to eat the turkey. As Waldron has
correctly observed, “[i]n theories of rights which allow for the possibility of con-
flict [of rights], there is usually a requirement that a prima facie right cannot be
overridden in favour of others without some moral compunction and without a
feeling that something extra is owed in the future if at all possible to the person
whose right has had to be sacrificed.”50

Virtually all rights theories view rights as “barriers” to be used by the
rightholder in order to prevent the rightholder’s protected interest from being sac-
rificed. For example, Professor Ronald Dworkin, a leading rights theorist, argues
that the background justification for political decisions in Western democracies is
utilitarianism, or the principle that we ought to maximize the fulfillment of goals
that people have for their own lives. According to Dworkin, rights are “trumps”
over the background justification of utilitarianism when utilitarianism becomes
corrupted by giving less weight to some preferences or persons than to others.51

Dworkin argues that equal concern and respect for persons is a moral imperative,
and to the extent that utilitarianism fails to provide for this concern and respect,
rights become necessary.

There is simply no sense in which moral compunction is involved in overrid-
ing the supposed right of the turkey; there can be no feeling that something is owed
to the turkey (who will be killed and consumed); and there is no sense in which
the turkey’s right acts as any sort of trump.52 As I discussed earlier, in the context
of Professor Tom Regan’s theory of animal (and human) rights, those rights de-
pend on the rightholder’s being regarded as the subject of a life and an individual
with inherent value. It is difficult to understand how the present status of animals
as property subject only to the balancing laws of legal welfarism can be consistent
with the status of animals as rightholders. If, as a matter of law, the system treats
animals solely as means to ends and never as ends in themselves, possessing at
least some interests that are not tradable, then it is difficult, if not impossible, to
reconcile such treatment with the status of animals as individuals with inherent
value, because the owner of the property may override that individuality and value
whenever it is in the owner’s interest to do so.

Finally, it should be noted that other rights theories are even less congenial 
to an animal rights perspective. For example, Dworkin views rights as “trumps”
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that act as a brake on the use of utilitarianism to justify important social, polit-
ical, and legal decisions. Sometimes utilitarianism violates Dworkin’s princi-
ple of equal concern and respect for individuals, and in such instances, rights
are needed to “trump” the appeal to consequences. Dworkin does not consider
the principle of equal concern to apply to nonhumans, however, and it is not
even clear that Dworkin would require that animal interests be included in cal-
culating the consequences. In any event, it is difficult to see how Dworkin
would accommodate the interests of animals as long as they retain the status of
property.

On the other hand, Hart attempts to formulate a theory of rights that identifies
those human interests that are associated with the “essentials of human well-be-
ing.” Although Hart’s theory is different from Dworkin’s in that the latter rejects
a fixed notion of human well-being and the former decries using the inadequacies
of utilitarianism upon which to build a rights theory, Hart’s theory is still based
upon human interests, and it is difficult to see how he could accommodate animal
rights.

The Nonbalancing “Balancing” Approach

The normative nature of the legal rules that concern animals requires that we bal-
ance human interests and animal interests. In this regard, it is instructive to con-
sider the discussion on animals offered by libertarian philosopher Robert Nozick
in his book Anarchy, State, and Utopia. Although Nozick is concerned more with
moral notions than with legal ones, his discussion is nevertheless enlightening and
will, I believe, illuminate the tension that exists when we try to apply the balanc-
ing approach of legal rules to resolve human/animal conflicts. Indeed, it appears
as though Nozick has described precisely the system of animal welfare currently
reflected in the legal system.

Nozick argues rights should not be understood as merely moral goals incor-
porated “into the end state to be achieved.” Rather, he argues, rights should be un-
derstood as “side constraints upon the actions to be done.”53 He contrasts his view
with that of a utilitarian, who seeks as a goal to minimize the violation of rights,
which view, according to Nozick, would permit the violation of some rights if that
violation were necessary to achieve the minimal overall violation of rights. The
view of rights as “side constraints” is justified, according to Nozick, by the “un-
derlying Kantian principle that individuals are ends and not merely means. . . . In-
dividuals are inviolable.”54

In an attempt to “illuminate the status and implications of moral side con-
straints,” Nozick considers “living beings for whom such stringent side constraints
(or any at all) usually are not considered appropriate: namely nonhuman ani-
mals.”55 He thinks that at least “higher” animals receive moral consideration but
that this consideration is arguably utilitarian. That is, when addressing at least
some instances of the treatment of nonhumans, we weigh whatever moral cost we
attach to animal pain and death against whatever benefits are likely to be obtained
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as a result of that pain or death and determine whether the putative benefits out-
weigh the estimated costs. Although animals do not have any rights, human be-
ings have duties toward animals only when the scales that weigh human and ani-
mal interests tip in favor of the animal. Nozick labels his position “utilitarianism
for animals, Kantianism for people.” According to this position, “human beings
may not be used or sacrificed for the benefit of others; animals may be used or sac-
rificed for the benefit of other people or animals only if those benefits are greater
than the loss inflicted.”56

A consequence of this “Kantianism for people, utilitarianism for animals”
principle is that “nothing may be inflicted upon persons for the sake of animals.”57

That is, it is never permissible to violate human rights for the sake of animals. At
this point, Nozick, who accepts a very strong right of private property, asks (per-
haps rhetorically) whether his principle would preclude inflicting “penalties [on
humans] for violating laws against cruelty to animals?” He recognizes that his
principle could lead to arguably absurd results. For example, it would ostensibly
prohibit infliction of minor discomfort on one innocent person in order to save ten
thousand animals from excruciating pain. Nozick concedes that if people derive
great utility from animal exploitation, then the principle may require or allow “that
almost always animals be sacrificed,” which would make “animals too subordi-
nate to persons.”58 He concludes his discussion by acknowledging that utilitarian-
ism for animals “won’t do as the whole story” but professes his inability to deter-
mine what other considerations are relevant, and he confesses that “the thicket of
questions daunts us.”59

Nozick’s analysis prompts three observations. First, in an important sense he
has accurately captured the way the legal system handles human/animal conflicts.
He is correct to say that, for the most part, we apply consequentialist considera-
tions to determine what to do with animals. We may exploit animals if the bene-
fits of that exploitation outweigh the costs (presumably to the animals). Nozick
recognizes, however, that utilitarianism comes in different shapes and flavors. Al-
though a more enlightened utilitarian theory, such as that described by Singer, may
require that animal interests be weighed equally against human interests in the util-
itarian calculus, it is always possible that people may be “utility devourers with re-
spect to animals, always getting counterbalancing utility from each sacrifice of an
animal.”60 For these people, animals are merely means to ends and have no inter-
ests that are worth protecting as a matter of utilitarian theory.

Second, what Nozick does not acknowledge (although, as I mentioned, his is
a normative, rather than a descriptive, theory) is that the status of animals as prop-
erty ensures that animals are treated as means to ends and do not have their inter-
ests taken into account within the legal system. Our legal system does not embody
the enlightened system of utility about which Singer writes. Rather, the law per-
mits virtually any human benefit to justify the infliction of pain or death on an an-
imal. Although utilitarian theory does not focus on rights and instead focuses on
furthering interests to the maximum extent possible, animals do not possess inter-
ests for many of the same reasons that they fail to possess rights under either the
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choice or the interest theory. As long as animals have the status of property, as
long as they may be bought, sold, and killed with relatively little interference by
the state, then talk of animal interests is nonsense because these interests may al-
ways be sacrificed.

Third, even if animal interests were taken more seriously in the utilitarian cal-
culus, Nozick’s side constraints, or rights, would virtually always “trump” those
animal interests. If rights are “side constraints” and these constraints prohibit cer-
tain activities, only people are beneficiaries of rights, or side constraints. One im-
portant right accorded to people in Nozick’s theory is the right to own property.
Interference in the exercise of this right is protected by a side constraint that dic-
tates that others may not interfere with the exercise of the right. Since humans (not
animals) are treated as ends only and not means, and since the humane treatment
of animals is morally required only if such treatment promotes the general good
but is actually prohibited if it treats humans as means to ends, then it is difficult to
see how Nozick’s principle can lead to the humane treatment of animals as long
as animals are viewed as private property and property rights are viewed as cen-
tral to our moral and legal structure.

In a system such as the one Nozick proposes, there is really no balancing to
be done when human and animal interests conflict. Humans are to be treated only
as ends, and animals are to be treated only as means to ends. The law, however,
appears to embody a balancing approach. As Dworkin argues, utilitarian consid-
erations are, if not the primary justification for political decisions, certainly an
important component of those decisions. As mentioned above, utilitarian notions
are explicitly built into statutory schemes like the AWA, which requires that 
we balance benefits and burdens before proceeding with animal experiments. 
In reality, however, the situation is identical with the scheme that Nozick
proposes.

Utilitarianism holds that in order to determine what is morally right or wrong,
one must look to the consequences of action and determine what will promote the
greatest general balance of good (or happiness or pleasure) over evil (or unhappi-
ness or pain). If one is a utilitarian, one has duty to maximize the collective “good,”
however that notion is understood. Some utilitarians, such as Jeremy Bentham and
Peter Singer, have argued that animal suffering must be included in the consider-
ation of the consequences of action, and only when human benefit outweighs an-
imal suffering should animal suffering be permitted. Both Bentham and Singer
would strictly construe the notion of human benefit so that many trivial interests
would not justify animal exploitation.61

Although utilitarianism as a moral theory may look like an appealing way to
avoid at least some animal suffering, the problem is that utilitarianism is generally
regarded as incompatible with the notion of rights.62 No theory that excludes rights
can accurately capture the current state of the legal system that exists in the United
States. That is, I do not deny that there are utilitarian elements contained in the
law, and indeed, these elements are present in our legal consideration of animals.
For example, current federal law directs that experimenters balance the expected
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benefit to be gained from animal research against the harm to animals. That re-
quirement is utilitarian, although federal law by no means restricts the notion of
benefit in the way proposed by Bentham or Singer. The problem is that what I
would call “weak” utilitarian considerations may impose direct duties on humans
toward animals, but legal rights are possessed only by humans. When the legal sys-
tem mixes rights considerations with utilitarian considerations and only one of two
affected parties has rights, then the outcome is almost certain to be determined in
favor of the rightholder.

When the interest of an animal is juxtaposed against the interest of a human in
exercising his or her right over property, the animal interest virtually never pre-
vails, because humans have property rights and animals are usually the object of
the exercise of that right. I call our legal (and moral) reasoning about animals a
“hybrid” system because we juxtapose the interest of a rightholder with that of a
nonrightholder who, in addition to being a nonrightholder, is also the object of the
rightholder’s exercise of right. Our myriad laws and regulations that purport to
protect animals are unable to achieve even a minimally acceptable level of pro-
tection as long as humans are the only rightholders and animals are regarded as
“property” all of whose interests may be traded away. In many instances, a rela-
tively trivial human interest is balanced against an animal’s most fundamental in-
terest in not experiencing pain or death, and the human interest nevertheless pre-
vails. Moreover, the fact that humans have property rights in animals explains why
there are usually no effective sanctions attached to animal protection legislation:
we are reluctant to impose sanctions—especially criminal sanctions—on a human
whose only offense is against her own property and involves no injury to any other
rightholder (person).

In most cases, legal rights are not subject to abrogation simply because others
will benefit from that abrogation. That is the main purpose of a right: it stands as
a barrier of sorts between the rightholder and everyone else. The right to own prop-
erty reflects the view that even though the social consequences of nonownership
may, in a utilitarian sense, be desirable, it is better if people are allowed to own
things. It is generally thought that the right to own property is a right that should
not be violated just because someone else will benefit from the violation of the
right. As I discussed in Chapter Two, the right to own property is generally thought
of as a natural, or respect-based, right in that it reflects “a certain mandatory way
in which persons must be treated if their essential humanity is to be respected and
preserved.” This type of right is different from conventional, or policy-based,
rights, which “give certain people certain powers or liberties against interference
. . . [because such rights are deemed to be in] the general welfare or health of our
political institutions.”63

This is not to say that we do not sometimes violate property rights, but gen-
erally, there must be a sufficient justification for doing so. Violations of prop-
erty rights are not taken lightly. For example, a state may decide to deprive
someone of property, but the Constitution requires that various substantive and
procedural safeguards be followed. In regulating the use of property, we are
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generally reluctant to tell people how they should use their property, as long as
their use does not have adverse consequences for other rightholders, who are
always humans.

A critic of this analysis may say that there are other instances in which the state
limits people’s property rights in order to accommodate some interest of their
property. For example, in the United States, some buildings are given a “land-
mark” status that prevents the owner of the building from altering or destroying
the building even when the market value of the building or the location is sub-
stantial. The critic may conclude that this type of regulation illustrates that there
are instances in which the “interests” of property are effectively protected by the
law and truncate human property rights.

The difficulty with this example is that the landmark designation really serves
the collective interests of people, and it is rather peculiar to speak of the “interest”
of the building. In most cases, the state regulates the exercise of property rights in
order to achieve wealth maximization, but the designation of a building as a land-
mark clearly does not maximize material wealth (because the owner of the site is
deprived of the full economic benefits from her property). Nevertheless, there are
many instances apart from landmark designation in which the state regulates the
exercise of a property right, such as when the government, acting under environ-
mental laws, prevents a landowner from covering a wetland in order to develop
property.

It is, however, difficult to view such regulation as undertaken on behalf of the
environment, just as it is problematic to regard landmark designations as under-
taken in the interest of historic sites. Rather, these instances of regulation serve hu-
man interests. In the case of landmark designations, the interest is in preserving
cultural treasures so that future generations of humans can appreciate those trea-
sures. In the case of environmental regulation, the interest is in preserving the en-
vironment so that future generations of humans can have a place in which to live
and “resources” to exploit.

This point may be stated in the context of Professor Dworkin’s distinction
between goal-based, right-based, and duty-based theories of political and legal
systems.64 Dworkin argues that a goal-based theory takes some goal, such as
“improving the general welfare,” as fundamental, whereas a right-based theory
takes a right, such as the right to liberty, as fundamental, and a duty-based theory
takes a duty, such as the duty to obey God, as fundamental. There can be no doubt
that our legal treatment of animals is goal-based on at least two levels. Legal
welfarism states that the overall goal that governs animal use is to provide max-
imum benefits to people from animal exploitation. The goal of obtaining benefits
from animal use is supposedly tempered by a second goal that seeks the “hu-
mane” treatment of animals and their protection from “unnecessary” suffering.
The first goal arguably assumes that humans have the right to obtain benefits from
the exploitation of animals. The second goal is balanced against whatever human
rights are relevant in the situation and almost always includes the right of private
property.
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If a goal-based theory, such as utilitarianism, could provide for rights, then it
might make no difference what theory was operative in protecting animals. The
problem is that utilitarian theory cannot generate legal rights—or at least legal
rights with moral force. If a legal right is morally defensible, then the moral de-
fense of that right must exclude utilitarian justifications because, if it does not, the
legal right will succumb to utilitarian considerations and lose its force as a prima
facie reason to respect whatever interest is protected by the right.65

This is, of course, not to deny that some legal rights might be based upon as-
sessments of the general welfare. For example, a right of a physician to perform
surgery is a policy-based right in that it reflects the creation of a social role and the
assignment of certain rights to those who occupy such roles. Such a right does not
protect an interest that must be respected if we are to preserve and respect the es-
sential humanity of people, and is to be distinguished from those rights that are re-
spect-based.

Even if animals had rights, those rights would only be—and, given our legal
system, could only be—policy-based rights that reflect considerations of utility.
Animals possess no respect-based rights because we are permitted to kill animals,
subject them to horrible pain, and use them for virtually any purpose imaginable.
Human rights, or at least some of them, are respect-based and concern what we
rightly or wrongly view as the essence of our humanity. For example, few would
argue that the right to own and use property is a right that could be taken away
simply if the government made a determination that social welfare would be bet-
ter off if we eliminated the institution of private property. Indeed, many people ar-
gue—correctly, in my view—that overall social welfare would be drastically im-
proved if the institution of private property were abolished or modified
significantly to provide for redistribution of wealth. Nevertheless, there is no
movement in the direction of abolishing or altering private property rights, be-
cause there is general consensus that the respect of private property rights is es-
sential to respect for the individual and to the ability of the individual to keep and
use the fruits of her labor.

The difference between respect-based rights and policy-based rights is one of
utility: in the latter case, we employ consequentialist notions of utility in framing
the right and use those very same notions in arguing for continuation or dissolu-
tion of the right; in the former case, utilitarian notions are generally insufficient as
a ground for creation or dissolution of the right.66 A fundamental right protected
by law can generally be overridden only by a right that is even more compelling
or under circumstances where the rights of many conflict with the rights of a few.
Any rights that animals may be said to have are rights that are based on
consequentialist considerations and may be disregarded as soon as the utilitarian
calculus changes. That is, animal “rights” may be overridden by purely conse-
quentialist considerations that do not even purport to vindicate rights considera-
tions. When the human interest is further protected by a right, as is usually the
case, and not just by utilitarian considerations, then the animal’s interest is cast

aside that much quicker. In our society, any human benefit, including entertain-
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ment and, in the case of biomedical research, curiosity, will suffice to eliminate
any policy-based right that an animal has, because the human interest is usually
protected by a panoply of human respect-based rights, including the right to own
property.

Persons and Rights

The problems discussed above are, of course, not restricted to laws concerning an-
imals. There were laws that protected slaves and that ostensibly gave “rights” to
those persons, but the laws were seldom, if ever, enforced or at all meaningful to
the slave. Although slaves were obviously people, the law treated them as “chat-
tels,” or as the personal property of their owners, rather than as persons.67 As I
showed earlier, the law may regulate the use of property by persons, but that reg-
ulation does not mean that the property acquires any rights.

Only persons—natural or legal—can have rights. Although slaves were re-
garded de jure as persons and property, they were de facto treated as property un-
der the law in that any de jure rights they had as persons were simply ignored
whenever there was any conflict between the slave and the slave owner. As chat-
tels, slaves could be sold, willed, insured, mortgaged, and seized in payments of
the owner’s debts. Those who intentionally or negligently injured another’s slave
were liable to the owner in an action for damage to property. As a general rule,
slaves could not enter into contracts, own property, sue or be sued, or live as other
free persons with basic rights and duties.68 Thus, the civil, legal personality of
slaves was essentially nonexistent. Slaves could neither own a horse nor contract
to buy one; but the law had no difficulty in recognizing that a slave could steal one.
Professor Alan Watson writes that “procedure for slaves’ crimes was more sum-
mary, penalties were more severe when the offender was a slave, and there were
crimes in effect that could only be committed by slaves.”69

In Creswell’s Executor v. Walker, the Alabama Supreme Court described the
status of a slave as “a complete annihilation of [the] will” and declared that a slave
“has no legal mind, no will which the law can recognize.”70 Many laws suppos-
edly gave protection to slaves, but in reality there was no protection at all. For ex-
ample, legislation enacted in 1798 in North Carolina provided that the punishment
for maliciously killing a slave should be the same as for the murder of a free per-
son. This law, however, “did not apply to an outlawed slave, nor to a slave ‘in the
act of resistance to his lawful owner,’ nor to a slave ‘dying under moderate cor-
rection.’ ”71 Tennessee had a similar law. A law that proscribes the murder of
slaves and then permits three general—and easy to satisfy—exceptions, combined
with a general prohibition against the testimony of slaves against free persons, is
certainly less than an effective deterrent to slave murder. Moreover, despite the
fact that the North Carolina law superficially supported the idea that slave owners
could not kill their own slaves with impunity, courts were unwilling to hold own-
ers liable for batteries committed upon their own slaves. In State v. Mann,72 the
court held that a master is not liable for a battery upon his slave because the law
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cannot protect a slave from his own master. Mann had leased for one year a slave
named Lydia. Lydia ran away from Mann while he was in the process of whipping
her. When Mann ordered Lydia to stop running and she refused, Mann shot and
wounded her. Mann was convicted at trial, but the appellate court reversed the con-
viction because even a “cruel unreasonable battery” on one’s own slave is not in-
dictable. The court held that it could not “allow the right of the master to be
brought into discussion in courts of justice. The slave, to remain a slave, must be
made sensible that there is no appeal from his master.”73 In a Virginia case, Com-
monwealth v. Turner, the court determined that it had no jurisdiction to try the de-
fendant slave owner who beat his slave with “rods, whips and sticks,” and held
that even if the beating was administered “wilfully and maliciously, violently, cru-
elly, immoderately, and excessively,” the court was not empowered to act as long
as the slave did not die.74 The court distinguished private beatings from public
chastisement, which might subject the master to liability, “not because it was a
slave who was beaten, nor because the act was unprovoked or cruel; but, because
ipso facto it disturbed the harmony of society; was offensive to public decency,
and directly tended to a breach of the peace. The same would be the law, if a horse
had been so beaten.”75

There are many reasons the law was reluctant to impose criminal liability on
slave owners for brutal acts committed on their slaves. As mentioned above, the
law was concerned that slaves not think that there was an appeal from the exercise
of dominion by the master. Another reason, which is actually adopted in anticru-
elty cases involving animals, is that the master has a self-interest in his property
that should militate against the infliction of “unnecessary” punishment. “‘Where
the battery was committed by the master himself, there would be no redress what-
ever, for the reason given in Exodus 21:21, “for he is his money.” The powerful
protection of the master’s private interest would of itself go far to remedy this
evil’”76 Indeed, Virginia had a law that a slave owner who killed a slave as part of
disciplining the slave could not be said to have acted with malice, and could, there-
fore, not be convicted of murder, because of a presumption that the owner would
never intentionally destroy his property.77 As Professor Watson has noted, “At
most places at most times a reasonably economic owner would be conscious of the
chattel value of slaves and thus would ensure some care in their treatment.”78 This
is related to the notion, expressed by Justinian, that “‘it is to the advantage of the
state that no one use his property badly.’”79

Although free persons could be punished under the criminal law for battering
another’s slave (as well as be liable for damages in a civil action for damaging
another’s property), it was clear that the concern in such cases was for the prop-
erty interest of the owner. In one case, State v. Hale, the court noted that there was
a sharp parallel between laws prohibiting “public cruelty inflicted upon animals”
and “wanton barbarity exercised even by masters upon their slaves.”80 The court
held that slaves are protected from wanton abuse by strangers because “it is a 
more effectual guarantee of [the master’s] right of property when the slave is
protected from wanton abuse . . . for it cannot be disputed that a slave is rendered
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less capable of performing this master’s service when he finds himself exposed by
the law to the capricious violence of every turbulent man in the community.”81 Al-
though by the middle of the nineteenth century most Southern states had slave
“welfare” laws that were intended to protect the “welfare” of slaves by providing
for substantial punishment for the cruel treatment of slaves, “few Southerners suf-
fered the penalties of these laws, since juries were reluctant to convict, and slaves,
who were often the only witnesses to such crimes, were barred from testifying
against white men.”82

Although there is certainly an analogy between slavery and the treatment of
animals as chattels, there are also important dissimilarities as well. As I men-
tioned earlier, many economists argue that slavery will cease to exist where rel-
evant markets are permitted to operate. According to this theory, persons work
harder for their own account than they do for a “master,” and if they are permit-
ted to do so, they will borrow against their future earnings in order to escape
servitude through their purchase of freedom. Therefore, even if a society begins
with an allocation of rights in favor of slave owners, the inefficiency of slavery
(persons are more productive as free people) will eventually result in a redistrib-
ution of rights as long as slaves are legally able to purchase their freedom. Even
if this theory is correct and slavery is, indeed, inefficient, as well as obscenely im-
moral, an allocation of property rights in animals is unlikely to result in a similar
redistribution of rights in favor of animals. The reason is clear: animals, unlike
slaves, cannot purchase their own freedom. Moreover, in a society that is heav-
ily dependent on the institutional exploitation of animals, it is difficult, if not
impossible, for affluent altruists to make any significant dent in reducing animal
exploitation.

When sentient beings are regarded as property, laws that regulate the treatment
of the beings are generally not effective to protect the interests that the law may
recognize the beings to possess. In slavery, the law placed restraints upon cruel
masters, and these rules “may resemble those today hindering cruelty to ani-
mals.”83 The problem is that such rules fail to protect the supposed beneficiaries,
who are without rights and legal personhood and whose interests are being bal-
anced against those of a full person, who possesses legal rights and, as property,
the very being whose interests are being balanced against her own.

Rights and Legal Welfarism

Throughout this chapter, I have maintained that there is a very real distinction
between the normative notion of rights and the regulation of animal property that
is involved in legal welfarism. I want briefly to address two arguments that
welfarist regulation and rights collapse. Although these arguments are closely
related to some of the ideas I have already discussed, it is important to address
them explicitly. At the outset of this chapter, I mentioned the argument advanced
by some, that virtually any position on animal protection—including that level of
protection currently provided to animals under the law—may be couched in rights
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terminology. For example, the Animal Legal Defense Fund maintains that a law
that prohibits “exploitation, cruelty, neglect, and abuse” can be said to create a
right of humane treatment.84 In Part II of this book, I demonstrate that anticruelty
laws have little, if anything, to do with rights. For now, I argue as a general mat-
ter that any type of “right” to humane treatment is not really a right at all, although
the right may, on first glance, appear to be similar to a claim right. The putative
holder is not really empowered to seek any particular type of treatment, and the
supposed right does not, in any manner, serve to protect any animal interests that
cannot be traded away for consequential reasons. All that this supposed “right”
entitles animals to is to have animals interests balanced against the human inter-
ests. That is, the “right” to humane treatment does not prohibit any type of con-
duct or entitle animals to be regarded as ends in themselves. Rather, the “right”
entitles animals to be treated merely as a means to human ends in determining
whether particular animal use constitutes “exploitation, cruelty, neglect, and
abuse.” And this is just another way of saying that animals are “entitled” to the
benefit of a balancing process that will invariably tip in favor of the human inter-
ests and against the animal interests.

The second argument that the rights/welfare distinction collapses requires that
we further refine our notion of utilitarian moral thought. There are two basic forms
of utilitarian theory.

Act-utilitarianism is the view that the rightness or wrongness of an action is to be
judged by the consequences, good or bad, of the action itself. Rule-utilitarianism is the
view that the rightness or wrongness of an action is to be judged by the goodness and
badness of the consequences of a rule that everyone should perform the action in like
circumstances.85

For example, an act-utilitarian faced with the decision whether to tell a lie would
look to the probable consequences of that particular act of lying; that is, she would
appeal directly to the principle of utility. The rule-utilitarian might appeal to the
rule, such as “Lying destroys the moral fiber of society,” and not tell the lie even
though it would maximize consequences in the particular case.86

L. W. Sumner, a philosopher who has examined the rights/welfare distinction
in the context of animal protection, has argued that although the rights/welfare ap-
proaches are theoretically different, the conceptual gap may be closed if rights the-
orists recognize that rights may be defeasible if respecting the right may cause
“substantial aggregate harm.”87 Such an approach, it is argued, would still retain
the deontological (i.e., nonconsequential) notion that rights would act as a barrier
against simple utilitarian cost/benefit analysis. Welfarists, on the other hand,
should recognize that rights have the ability to help the utilitarian achieve the goal
of maximizing aggregate consequences better than appealing directly to the prin-
ciple of utility.

Sumner’s argument is actually nothing more than a version of the distinction
between act- and rule-utilitarianism. Sumner essentially argues that we ought to
use rights notions instead of appealing to the principle of utility in individual
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cases, because respecting rights will result in maximizing utility over a number
of individual cases, but that rights can always be overridden in a particular case
if the failure to do so will result in “substantial aggregate harm.” In a sense, Sum-
ner’s argument may be understood in terms of the distinction between right-based
and policy-based rights. For Sumner, rights are policy based in that they are
thought to maximize utility, although the negative consequences of respecting
rights in an individual case may well justify their abrogation.

Although Sumner’s suggestion is provocative, even he recognizes that en-
grafting onto a rights framework the notion of defeasibility in light of “substantial
aggregate harm” would result in a “messier” rights theory.88 Rule-utilitarian the-
ory, however much it resembles rights theory, is not rights theory, just as policy-
based rights, however much they resemble respect-based rights, are not respect-
based rights. Ultimately, the rule-utilitarian will not allow rights to act as “trumps”
if respecting rights does not maximize utility. Moreover, as David Lyons has ar-
gued convincingly, the rule-utilitarian will engraft exceptions onto a rule in pre-
cisely those situations in which an act-utilitarian will break a rule in order to max-
imize the desirable consequences.89

Conclusion

To say that an animal (or human) is property is to say that, as a matter of law, the
animal (or human) has no value, or holds no interests, apart from the value ac-
corded, or the interests recognized, by the individual property owner. In other
words, to classify something as property is to defend its treatment solely as a
means to the ends chosen by the property owner. Although there are laws—crim-
inal and civil—that attempt to regulate animal use, these laws do not create
“rights” for animals in the way that we normally use that term to describe a type
of protection that does not evaporate in the face of consequential considerations.

Instead, the “rights” supposedly created by these laws simply serve to facili-
tate our use of a “balancing” process to decide animal issues, but because these
regulatory laws do not create rights, the entire balancing process is futile. As Noz-
ick suggests, we have Kantianism for humans and utilitarianism for animals. Such
a system provides only that level of protection that is consistent with facilitating
the use of animals as means to human ends. Any utilitarian considerations in fa-
vor of animals are, in light of the property status of animals, likely to establish that
level of animal protection consistent with maximizing the wealth represented by
animal “resources.”
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Part I Conclusion

IN THIS portion of the book, I introduced and described the doctrine of legal wel-
farism. According to legal welfarism, animals are the property of humans, and the
regulation of our use of animal property is limited to that conduct that represents
a “waste” of animal resources without any recognized social benefit. That is, al-
though the law prohibits “inhumane treatment” or the infliction of “unnecessary”
suffering on animals, the law limits its proscription to that conduct that can be said
to represent purely gratuitous animal exploitation.

Legal welfarism is the only possible way to explain our almost universal em-
brace of principles of “kindness” to animals while we socially tolerate continuing
and unequivocally barbarous conduct that almost no one would defend as “neces-
sary.” Indeed, although virtually every reader of this book will agree with the no-
tion that animals ought not to be made to suffer “unnecessarily,” many readers will
be active consumers of animal products. The use of animal products as human
food is certainly not necessary, and is probably harmful, especially when com-
pared to the health benefits of a vegetarian diet. So, even though we are all
“against” inflicting “unnecessary” pain on animals, most of us are unwilling to do
what we can as individuals: give up eating animal products.

What we do tolerate as “humane” is so unquestionably inhumane that the con-
duct could not be justified morally in the absence of an explanation grounded in
the assumptions that animals are property, that property valuation is best done by
property owners, and that animal “welfare” should not go much (or any) further
than what facilitates the production of “good” data from laboratory animals, of
lean meat or cheap meat or whatever it is that consumers value in meat, or of
enough animals so that hunters can kill “game.”

Indeed, legal welfarism is so deeply ingrained that even when people regard
animals as more than property and as members of human families, the law refuses
to recognize this nonproperty status. The law excludes animals from the scope of
legal concern and enforces this exclusion through the doctrine of judicial stand-
ing, according to which most animal interests are disqualified from the outset from
even being considered in courts of law.
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Finally, the regulation of the human use of animal property does not thereby
create animal rights. On the contrary, as long as animals are regarded, as a matter
of law, as means to human ends, legal standards that require “humane” treatment
or prohibit “unnecessary” suffering will require nothing more than that animal in-
terests be balanced against human interests—a balance that always weighs in fa-
vor of human property rights.

In the next section of the book, I apply this general view—that the regulation
of the use of animal property does not create animal rights—to a common form of
regulation represented by anticruelty statutes.
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PART II

A General Application of the Theory:
Anticruelty Statutes

These little animals, however worthless they may be, have a way
of endearing themselves, especially to the women and children of
the family.

Miller v. State





C H A P T E R  S I X

The Purposes of Anticruelty Statutes

IN PART I, I argued that laws that protect animal “interests” cannot be said to give
rights to animals, because animals are regarded as a matter of law as means to hu-
man ends and all animal interests are tradable. Here I develop and test that hy-
pothesis in a concrete context that involves the oldest and most salient form of reg-
ulation involving the use of animals by humans—anticruelty statutes.1 I argue that
contrary to what is commonly thought, these statutes do not have as a primary pur-
pose the protection of animals and that they do not create rights for animals. To
put the matter in terms of the thesis of legal welfarism, anticruelty statutes—like
all regulations of animal use—focus our attention on considerations of “humane”
treatment without revealing the normative assumptions that render that word
meaningless in terms of the level of animal protection actually provided.

Some of the limitations inherent in anticruelty statutes are demonstrated
clearly in a 1986 California case, Jett v. Municipal Court.2 California has one of
the nation’s toughest anticruelty laws, and enforcement of the law appears to be
more rigorous than in many other states. Jett owned Rocky, a fifty-year-old
Aldabra tortoise, and exhibited him at a petting zoo located at a shopping center.
In response to complaints of animal cruelty, local humane society officials inves-
tigated and found that Rocky had infected eyes, a cracked shell, diarrhea, dehy-
dration, and toenails worn to the quick. The humane society confiscated Rocky and
treated him for these various ailments, which, the court found, were “all indicative
of lack of care and attention.”3 Jett was charged with inflicting needless suffering
on an animal and permitting an animal to be on a street or lot without proper care
or attention, both misdemeanor violations of the state anticruelty statute. He was
convicted and was sentenced to pay a $500 fine and to relinquish ownership of
Rocky.4 Jett appealed his conviction and also sought the return of Rocky.

The court held that despite the fact that Jett’s appeal of his criminal conviction
was still pending, he was entitled to seek recovery of “his property.”5 The appel-
late court concluded that the trial court had no power to divest Jett of his owner-
ship of Rocky. According to the court, California law did not provide for forfei-
ture of the animal in an animal cruelty case unless fighting animals were involved,
and the court denied that “Rocky belongs in the ring.”6 The state argued that Rocky
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“should be equated with a child” and that “Jett’s rights to Rocky should be termi-
nated as parental rights must yield when necessary to protect the child’s best in-
terest.” The court replied that although “a child preparing for homework or clean-
ing a bedroom may exhibit turtle-like qualities or creep toward school in turtle
pace,” the court refused to treat Rocky like a child for purposes of terminating
Jett’s ownership rights. The court concluded that “Jett is Rocky’s owner and the
[trial] court had no authority to divest him of ownership.”7 Rocky was ultimately
returned to Jett, whose criminal convictions for violating the anticruelty statute
were ultimately reversed.

Jett is illustrative of judicial attitudes toward enforcement of anticruelty
statutes. First, courts often do not take violations of these statutes very seriously,
as demonstrated by the supposedly “humorous” statements quoted above as well
as by others in the opinion.8 If Jett had involved child abuse, the court’s attempts
at humor would surely have been viewed as displaying bad taste, at the very least.

Second, the Jett court completely disregarded the spirit of the anticruelty law
by holding that a court may never divest an owner of property rights in an animal,
no matter how badly the owner treats the animal, unless the animal is used for
fighting purposes. Such a ruling means that even if an owner is convicted of cru-
elty on multiple occasions or is convicted of heinously torturing an animal, a court
has no authority to order the forfeiture of the animals. Under these circumstances,
a conviction for cruelty is no victory whatsoever for the animal, whose owner may
“retaliate” with even more cruel conduct. It is unlikely that the legislature intended
such a result, and in any event, the failure of the law to provide explicitly for any
meaningful protection for the animal demonstrates the general ineffectiveness of
these statutes.

Third, the property status of animals precludes courts from fashioning sensi-
ble remedies that protect animals. In Jett, the state argued that Rocky should be
treated like a child and that Jett’s rights to Rocky should be extinguished in light
of Rocky’s interests. The court responded by observing that although parents
have “custody” of their children, “Jett owns Rocky.”9 Jett’s ownership interest in
Rocky provided the basis for the court’s refusal to consider whether it was in
Rocky’s interests to be taken from Jett. Even if the anticruelty statute provided
Rocky with some “rights,” it is difficult to understand what these rights were or
how they were enforced for Rocky’s benefit. Again, property considerations de-
feat the goal of animal protection that these statutes are supposedly designed to
advance.

Fourth, the penalty for Jett’s unquestionably cruel treatment of Rocky was
$500. A fine so small would probably not have any deterrent impact on those who
exploit or abuse animals, especially when that abuse is profitable, in which case
such an insignificant amount might be considered nothing more than a cost of con-
ducting business.10

Fifth, the conviction was ultimately reversed, which seems remarkable given
the facts of the case.
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The Protection of People Through the Protection of Animals

Cruelty to animals was not an offense at common law.11 Before the adoption of
anticruelty statutes, domestic animals were accorded minimal protection through
statutory prohibitions of malicious mischief and trespass. Malicious mischief
statutes typically required that the offending act manifest malice toward the owner
of an injured or killed animal.12 Where the act manifested malice toward the ani-
mal but not toward the owner, the act did not generally constitute malicious mis-
chief.13 Courts generally allowed malice toward the owner to be presumed or in-
ferred from the circumstances surrounding the incident.14

The shift from malicious mischief statutes to anticruelty statutes was supposed
to represent a shift from pure property protection to a concern for animals whether
they were owned or not. States began to introduce anticruelty statutes in the mid-
to late nineteenth century. Two notable exceptions were the Massachusetts Bay
Colony, whose 1641 legal code protected domestic animals from cruelty, and the
state of New York, where as early as 1822 courts had held that wanton cruelty to
an animal was a misdemeanor at common law.15 For the most part, anticruelty
statutes provide for minimal criminal penalties for those who engage in the pro-
hibited conduct. Since cruelty to animals is a statutory offense, any determination
whether the conduct complained of constitutes cruelty depends largely upon the
language of the particular statute involved. The statutes designate the scope of pro-
tection, the type of animals protected, the conduct prohibited, the mental state of
the actor, and the penalty. Most statutes apply to “any animal.”16 Many states pro-
hibit depriving an animal of “necessary sustenance” and failing to provide food,
water, or shelter.17 Some states prohibit failing to provide animals with “necessary
sustenance” without going further,18 and some mention food or water but do not
talk explicitly about “necessary sustenance.”19 Other provisions that are common
include prohibitions against abandonment20 and poisoning,21 and requirements to
provide sanitary living conditions22 and humane transportation.23

A review of several statutes demonstrates that despite the variation among
them, there are striking similarities. For example, Alabama prohibits the inten-
tional or reckless subjecting of “any animal” to “cruel mistreatment” or “cruel
neglect,” and the killing or injuring “without good cause [of] any animal belong-
ing to another.”24 The penalty for violation is imprisonment up to six months or a
fine of up to $1,000, or both. California has a more complicated statute that
prohibits the malicious or intentional maiming, torturing, mutilation, wounding,
or killing of an animal, which includes “every dumb creature.”25 In another sec-
tion of the statute, California imposes liability upon those who, without malice or
intent (i.e., negligently or with no culpable state of mind), overdrive, overload,
drive when overloaded, overwork, torture, cruelly beat or kill, or cause any of
these acts to occur.26 The former section carries a fine of up to $20,000 or
imprisonment up to one year, or both. The statute defines “torture,” “torment,”
and “cruelty” to include any act or omission “whereby unnecessary or unjustifi-
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able physical pain or suffering is caused or permitted.”27 Delaware explicitly ex-
cludes “fish, crustacea or mollusca”28 from the scope of its statute, which, like the
Alabama statute, prohibits one from recklessly or intentionally subjecting an an-
imal to “cruel mistreatment” or “cruel neglect,” killing or injuring an animal be-
longing to another “without legal privilege or consent of the owner,” and “cruelly
or unnecessarily” killing or injuring an animal belonging to oneself or another.29

“Cruelty” is defined to include “every act or omission to act whereby unnecessary
or unjustifiable physical pain or suffering is caused or permitted.”30 “Cruelty to
animals” includes “mistreatment of any animal or neglect of any animal under the
care and control of the neglector, whereby unnecessary or unjustifiable physical
pain or suffering is caused.”31 The statute gives “unjustifiable beating of an ani-
mal” as an example of “cruelty to animals.” New York’s law, which served as a
model for those of many other states, states that one “who overdrives, overloads,
tortures or cruelly beats or unjustifiably injures, maims, mutilates or kills any an-
imal, whether wild or tame, and whether belonging to himself or to another, or de-
prives any animal of necessary sustenance, food or drink, or neglects or refuses
to furnish it such sustenance or drink,”32 or causes any of these acts, or abandons
an animal,33 or fails to provide food, drink, and shelter to a confined or impounded
animal34 is guilty of a cruelty offense. “Torture” and “cruelty” are defined to in-
clude every act or omission “whereby unjustifiable physical pain, suffering or
death is caused or permitted.”35

In order to understand the purpose of these statutes, it is important to differ-
entiate between direct and indirect duties. A direct duty is one that is owned di-
rectly to the animal and does not merely concern the animal.36 Even if the duty
is owed directly to the animal, that relationship does not necessarily establish the
further proposition that the animal has a right. For example, although John Chip-
man Gray maintained that the duties imposed by anticruelty statutes were owed
directly to the animals, he refused to conclude that animals had any legal rights,
because animals were not “moral agents.” This notion is closely related to the
idea that animals cannot claim their rights and, so, cannot be holders of any
rights.

An indirect duty imposes an obligation that may concern animals but is not
owed to the animal directly. For example, in the cases of veterinary malpractice
referred to in Chapter Three, the duty of care is owed to the owner of the animal,
not to the animal. Again, when I come to discuss animal experimentation, I ad-
vance the argument that most duties concerning animals are indirect duties de-
signed to reassure the public and not to recognize animal interests. If the duty is
owed only indirectly to animals and directly to human beings, then it makes no
sense to speak of the indirect duty as giving rise to a legal right for the animals to
whom the duty is owed.

Anticruelty laws purport to impose both direct and indirect duties. A stated
purpose of these statutes is to protect animals through inculcating “a humane
regard for the rights and feelings of the brute creation by reproving evil and
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indifferent tendencies in human nature in its intercourse with animals.”37 Anti-
cruelty laws are said to “recognize and attempt to protect some abstract rights in
all that animate creation, made subject to man by the creation, from the largest and
noblest to the smallest and most insignificant.”38 As such, the duties imposed by
these statutes are arguably owed directly to animals. As I mentioned above,
however, the content of the duty owed would, for the most part, be nothing more
than a duty to treat animals “humanely.”39 And as seen in the previous chapter, a
right to humane treatment is really no right at all because the only benefit to ani-
mals is an entitlement to have their interests balanced against those of humans,
whose interests (especially in property) are protected by claims of respect-based
right.

Although some cases hold that anticruelty statutes are intended “for the pro-
tection of the animals themselves,”40 other cases maintain that these statutes have
a dual purpose “to protect these animals [and] to conserve public morals.”41 The
former purpose is considered as secondary to the latter, and most courts agree that
these statutes are intended to prevent humans from acting cruelly toward one an-
other and regard cruel treatment of animals as leading to cruel treatment of hu-
mans. In the Model Penal Code, prepared by the American Law Institute, the
drafters state that their review of state anticruelty legislation indicated that “the
object of [anticruelty] statutes seems to have been to prevent outrage to the sensi-
bilities of the community.”42 As such, the duty imposed is indirect because it con-
cerns animals but is not owed directly to animals. Rather, under this view, the pur-
pose of the statutes is to improve human character and not to protect animals. It is
as if laws against murder had as their primary justification preservation of public
morals; in such a case, the duty not to murder would be considered indirect, since
it would be owed, not to the individual potential victim, but to society as a whole.
Anticruelty laws have sought the improvement of human beings through the
development of their sensibilities. For example, in Stephens v. State, the court
condemned cruelty to animals because it “tends inevitably to cruelty to men. . . .
[H]uman beings should be kind and just to dumb brutes; if for no other reason 
than to learn how to be kind and just to each other.”43 In Bland v. People, the court
upheld the constitutionality of a law prohibiting the ownership of horses with
docked tails, holding that “constantly seeing the disfigured and mutilated animals
tends to corrupt public morals.”44 Similarly, in Commonwealth v. Higgins, the
Massachusetts Supreme Court noted that a statute that prohibited trapping ani-
mals in a manner that caused suffering was “directed against acts which may be
thought to have a tendency to dull humanitarian feelings and to corrupt the morals
of those who observe or have knowledge of those acts.”45 A particularly interest-
ing statement of the indirect-duty theory occurred in Miller v. State,46 in which the
defendant’s conviction for shooting his neighbor’s dog in front of his neighbor’s
wife and children was reversed. Although the appellate court did not think that the
defendant violated the anticruelty statute, it remonstrated the defendant for
committing “a serious breach of propriety and a lack of neighborly consideration
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in killing the dog in [the owner’s] yard in the presence of the [owner’s] family.
They doubtless loved the little fice. These little animals, however worthless they
may be, have a way of endearing themselves, especially to the women and chil-
dren of the family.”47 The explicit rejection of any duty owed directly to the ani-
mal is apparent.

This notion of indirect duty continues to be articulated even in more modern
cases. For example, in Knox v. Massachusetts S.P.C.A.,48 the court quoted and en-
dorsed the above language from Higgins in a case involving the use of animals as
prizes at a fair. In holding that cockfighting violated the anticruelty statute, the
Supreme Court of Utah, in Peck v. Dunn,49 traced the evolution of society’s view
toward cockfighting, noting that

over the centuries the disposition to look upon such brutalities with favor or approval
has gradually lessened, and compassion and concern for man’s fellow creatures of the
earth has increased to the extent that is now quite generally thought that the witnessing
of animals fighting, injuring and perhaps killing one another is a cruel and barbarous
practice discordant to man’s better instincts and so offensive to his finer sensibilities
that it is demeaning to morals.

The court stated that “legislation against [cruelty] is justified for the purpose of
regulating morals and promoting the good order and general welfare of society.”50

In C. E. America, Inc. v. Antinori,51 the Florida Supreme Court held that the plain-
tiff could not lawfully hold a “Portuguese-style bloodless simulated bullfight” in
which the bull would not be killed, because the event would violate the state anti-
cruelty law as well as a separate statute that prohibited fights between a person and
a bull. In explaining its holding, the court noted that such an exhibition would nec-
essarily “[shock] the sensibilities of any person possessed of humane instincts.”52

Similarly, in Brackett v. State, Georgia’s anticruelty statute was interpreted to pro-
tect “public sensibilities.”53

Although the reported cases rely on both justifications—protection of animals
(direct duty) and improvement of human character (indirect duty)—and the com-
mentators seem to ignore the implications of these two justifications, I believe that
questions of animal protection really have little, if anything, to do with animal pro-
tection and everything to do with issues of human character. A close examination
of some features of these statutes indicates quite clearly that they have an exclu-
sively humanocentric focus, and the duties that they impose give rise to no corre-
sponding rights for animals.

Anticruelty Statutes and the Protection of Property

The most interesting characteristic of anticruelty statutes for our purposes con-
cerns the distinction between these statutes and statutes that provided relief for
malicious mischief. In the case of malicious mischief statutes, the duty was owed
to the property owner simply because that person owned the property, and the
nature of the property was irrelevant to the obligation. Malicious mischief statutes
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pertained to inanimate objects, such as rocks, as well as to animals. In the case of
anticruelty statutes, the duty generally extends beyond those animals that are
owned by people and, in many states, includes “any animal,” defined as “all liv-
ing creatures except human beings,” although some states protect “the property in-
terests of a person in the ownership of an animal.”54 Anticruelty statutes “must be
considered wholly irrespective of property, or of the public peace, or of the in-
conveniences of nuisances. The misdemeanors attempted to be defined may be as
well perpetrated upon a man’s own property as another’s.”55 Although there was
supposedly a dramatic difference between the theory of the anticruelty statutes and
that of the malicious mischief statutes, the distinction collapsed in at least four re-
spects. That is, anticruelty statutes, like malicious mischief statutes, also focus pri-
marily on property concerns.

First, as seen above, the primary rationale for the anticruelty statutes is essen-
tially that cruelty to animals has a detrimental impact on the moral development
of human beings. In both anticruelty reasoning and malicious mischief reasoning,
the animal is viewed as instrumental to some goal of humans, and the duty to the
animal is indirect. Whether that goal involves the refinement of moral sensibilities
or the right of people to enjoy their property rights in animals and other chattels
is, from this point of view, irrelevant. Moreover, the emphasis on animals as means
to ends does nothing to change the status of animals in society; they still remain
property or, in the case of wild animals, potential property.

Second, the anticruelty statutes are, and have always been, limited in ways
that effectively protect property interests in animals and protect nonanimal
property interests as against animal interests. The first limitation is that cruelty
may be justified when it is necessary to “assist development or proper growth, fit
the animal for ordinary use, or to fulfill the part for which by common consent it
is designed.”56 So, for example, the branding and castration of animals, and the
killing of animals for food, either in slaughterhouses or for sport, are generally
exempt. As a general matter, experiments on “laboratory animals” are also ex-
empt either explicitly in the statute or through judicial interpretation. The second
limitation is that cruelty may be inflicted in order to discipline or govern the
animal. The training of dogs and the discipline of horses, unless excessive, are
not prohibited. In State v. Avery, the court upheld a cruelty conviction but made
it clear that the beating of an animal, if “solely for the purpose of training, how-
ever severe it might be, . . . would not be malicious, within the meaning of the
statute, and therefore it would be no offense.”57 In People ex rel. Walker v. Court,
the court held that although a dog is not a “beast of burden,” it is “not cruelty to
train and subject him to any useful purpose. His use upon a ‘treadmill’ or ‘in-
clined plane,’ or in any mode by which his strength or docility may be made ser-
viceable to men, is commendable and not criminal.”58 Finally, if the cruelty is in-
flicted pursuant to the protection of a person or, more commonly, the protection
of property, it is permitted. For example, in Miller v. State,59 the defendant was
convicted of cruelty to animals when he shot and killed a dog while the dog was
on the owner’s premises. The defendant claimed that the owner gave him
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permission to kill the dog because the dog was worrying the defendant’s sheep;
the owner admitted to giving permission to kill the animal, but only if the dog
was found actually in the act of bothering sheep. The court reversed the convic-
tion, holding that the defendant did not need to catch the dog worrying the sheep,
but might kill the dog as long as the “killing was a fair act of prudence on the part
of the person doing the killing, reasonable regard being had as to the value of the
dog, the value of the property menaced, and the probability of present or future
depredations.” As long as the dog showed “itself to be a menace to property more
valuable than itself,” the dog might be killed.60 Indeed, although the law gener-
ally forbids the use of deadly physical force against persons who threaten prop-
erty,61 the use of deadly physical force against animals who threaten property is
routinely, although not ubiquitously, permitted even when the property interests
at stake are relatively trivial.

Many of the reported cases interpreting anticruelty statutes involve the killing
of animals in order to protect property, and the law has always permitted deadly
physical force to be used against animals in the defense of property. For example,
in State v. Jones, the state had an exception to the anticruelty statute that permit-
ted the killing of an animal who “ ‘is found injuring or posing a threat to any per-
son, farm animal or property.’ ”62 Jones shot a dog he found destroying Easter bas-
kets that he had purchased for his children. The court held that the exception
applied to property other than farm property and that the statute authorized the
killing of the dog.63 In Hunt v. State,64 a shepherd, in the mistaken belief that a
hunting dog was about to harm his sheep, shot the dog. The court held that the
shooting did not constitute cruelty in that the statute was designed to “inculcate a
humane regard for the rights and feelings of the brute creation” but was not meant
to limit humankind’s “proper dominion” over animals.65 The court made clear that
if the defendant sincerely and reasonably believed it was necessary to kill an ani-
mal in order to protect property, killing would not violate the anticruelty law even
if the defendant’s apprehension was unwarranted. In People v. Jones,66 the court
reversed the conviction of a defendant who castrated a bull who was bothering his
cows. The court stated that if a reasonable person believed that the castration was
necessary to the enjoyment of her property, then there could be no malice. The
court also held that evidence that a cross-bred calf would have been worth much
less than a full-blood calf was admissible to show that the defendant did not act
with malice when he castrated the bull, but was acting only to protect his economic
self-interest. In Hodge v. State,67 the defendant placed a steel-jaw trap in a bucket
of slop and placed the bucket in his garden in order to catch a dog who was mak-
ing “nightly incursions” on the defendant’s property. A “valuable” dog came along
and attempted to eat the slop, thus triggering the trap. The dog’s tongue was en-
tirely ripped out. In reversing the defendant’s conviction under the anticruelty
statute, the court noted that the injured dog was clearly the animal responsible for
trespassing on the defendant’s property and that “if a night-prowling dog, in the
habit of invading premises and breaking up hen’s nests, and sucking the eggs,
while so transgressing is caught in a steel-trap, though set by the owner for that

126 T H E  S T A T U S  O F  A N I M A L S  A S  P R O P E R T Y



purpose, and thus suffers pain or mutilation, we are not prepared to say that it
would be needless torture or mutilation within the meaning of the statute.” The
court held that the statute was “not intended to deprive a man of the right to pro-
tect himself, his premises and property, against the intrusions of worthless, mis-
chievous or vicious animals.”68 Absolutely nothing in the opinion indicated that
the defendant considered or pursued alternatives to the action he took, and the
court showed absolutely no interest in questioning whether the defendant had any
other, less dangerous options available. Rather, the court held the statute was never
intended to address the situation in which a person sought to protect her property
against the actions of animals. Although the use of deadly physical force against
animals in order to protect property is limited by some modern cases and differs
by jurisdiction, the fact remains that property concerns are sufficient to justify
killing an animal, because the animal is itself regarded at best as property, whereas
deadly physical force is virtually never permitted to be used against human beings
in the defense of property.69

The third way in which the distinction between anticruelty and malicious
mischief statutes collapses involves the property status of animals as it affects
the interpretation of anticruelty statutes through a presumption similar to the one
mentioned above in connection with slavery—that people took care of their
property.70 This presumption finds its origins in early-nineteenth-century com-
mon law. For example, in Callaghan v. Society for the Prevention of Cruelty to
Animals, an Irish court, in upholding the propriety of dehorning cattle—a fright-
fully painful procedure—stated that “self-interest would prevent any farmer
from resorting to a practice of this nature, if the result were merely to cause use-
less pain or torture.”71 The notion is often articulated explicitly in American
cases. For example, in Commonwealth v. Barr,72 the defendant was convicted of
cruelty to animals because he had ordered his employees to feed his chickens a
diet of mangels, or German beets, sour milk, and refuse, and no grain; forty of
the chickens died, and most of the rest were ill. This dietary decision was ap-
parently made by the defendant after consultation with his farm manager, but
there is nothing to indicate whether the decision was made based upon any reli-
able information, and indeed, the appellate court described the decision to
change the diet from grain to beets as an “experiment.” The court reversed the
conviction, holding that if the defendant changed the diet with a sincere belief
that mangels were proper food for chickens, then the defendant could not be said
to have exhibited a reckless disregard for the animals. The court noted that
“[d]ead chickens, however, were the defendant’s loss, and as he was their owner,
the natural inference would arise that he would not deliberately or with gross
carelessness bring about a result which was disastrous to himself.”73 In another
more recent case, Commonwealth v. Vonderheid,74 the defendant was convicted
of cruelty to animals in connection with his operation of a traveling circus and
roadside zoo. Humane law enforcement officers found that the animals were
kept in a crowded condition, had insufficient food and bedding, and that the
building leaked water. The reviewing court held a de novo hearing and took the
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unusual step of visiting the premises personally and concluded that this personal
visit “dispelled any feeling of sorrow for these animals except that which is nat-
urally present within a human being on seeing any wild animal in a cage whether
it be in a circus, on television, or in a roadside menagerie.”75 In reversing the
conviction, the court stated:

Defendant is endeavoring to make his livelihood from the use of these animals. He has
expended large sums of money to secure them, and he most certainly is not about to
impair his investment by improper food or shelter. Even though some of the Southern
planters before the Civil War may have cruelly treated some slaves, on the other hand,
the slave that produced was well fed and housed by reason of their livelihood to the
planter.76

The court went on to note that “businessmen of the immediate communities are
concerned for the retention of [the roadside zoo] because it has in the past attracted
many persons to the vicinity, and it is their opinion that their business would suf-
fer a considerable blow in the summertime if this attraction was not permitted to
remain in their vicinity.”77 Similarly, in State v. Smith,78 the court found that an
indictment for malicious mischief was insufficient because it did not aver that the
animal was owned by another. The court relied, in part, on the notion that people
do not abuse their animal property out of self-interest: “Our slaves are protected
from the cruelty of masters by law, because they are persons as well as property.
All other property is wisely left to the sufficient protection of self-interest of the
owner, and the prevalent moral sentiment on that subject.”79

Fourth, anticruelty statutes have never been interpreted to interfere with the
killing of one’s own animal even when such killing was not “necessary” in that the
owner could have sought different arrangements for the animal. For example, in
Miller v. State, discussed above,80 the court said that if the dog owner had given
consent to the killing of the dog, then the defendant’s killing could not violate the
anticruelty laws. The court held that although there may be instances in which an
owner may be indicted for cruelty to animals, the owner has a privilege “of killing
in some swift and comparatively painless manner a dog that is worthless or that
has evinced dangerous tendencies; and if he may lawfully kill it, he may also con-
sent that another person may do the execution.” The court reasoned that if an
owner could not kill her own animal, she might incur “considerable burden[s],”
especially in the case of “a worthless cur-bitch,” because the owner would then be
obligated under the anticruelty statutes to provide care for the animal and her prog-
eny because “cruelty may consist in neglect as well as in some overt act.”81 In
Smith, discussed above, the court held that an indictment was defective because it
failed to aver that the animal was owned by another and that the law should not at-
tempt to regulate the use of animal property by the owner of that property. Simi-
larly, in Cinadr v. State, the court, which emphasized that despite anticruelty laws
“the right of property in domestic animals is not open to question,” reversed the
defendant’s conviction for “needlessly” killing a hog, because “the exercise of
judgment by the owner to slaughter [her own] animals [is not] the proper subject”
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of the anticruelty law.82 Miller and Cinadr represent a position that is by and large
accepted unanimously: the law generally does not require that an owner exert even
minimal effort to make alternative arrangements for the animal that may result in
the preservation of the animal’s life. Miller illustrates that the application of anti-
cruelty statutes to particular acts, such as the killing of one’s own animal when
there is absolutely no need (apart from convenience) to do so, is inextricably
intertwined with property considerations that relate directly to the value of the
animal.

So, although the anticruelty statutes were supposed to differ from malicious
mischief statutes in that the latter were concerned with property, whereas the for-
mer were not, the putative distinction is, at best, meaningful in only a relatively
insignificant way and is misleading. To the extent that anticruelty statutes apply—
and they apply to a relatively minuscule amount of cruel or painful behavior di-
rected toward animals—the statutes generally do not distinguish between owned
and unowned animals, although many statutes provide higher penalties for killing
the animal of another, which, of course, is a property notion. The distinction is mis-
leading for the most part because virtually all instances of cruel conduct escape
proscription because the thrust of these property-driven limitations is effectively
to exclude from the scope of coverage of these statutes every act of cruelty that oc-
curs as part of institutionalized animal exploitation. Institutionalized exploitation
is, of course, based on the notion that animals are property and are properly treated
as means to human ends. To say that animal exploitation is “institutionalized” is
to say that society recognizes that the activity of which the exploitation is a part
has some legitimate value for human beings. To put it another way, institutional-
ized exploitation is that which society (or some part thereof ) has recognized as
economically efficient or whose costs (including the “external” costs of animal
suffering) are outweighed by the economic benefits of allowing property owners
to determine the most highly valued use of their animal property. Once an activ-
ity is regarded as legitimate, animal killing or suffering that occurs as part of the
activity is acceptable, and the balancing supposedly required by anticruelty
statutes has already been done implicitly, to the animal’s loss. That is, by virtue of
its location within the ambit of some socially acceptable conduct, the activity is
automatically deemed “humane” or “necessary.” The only activities that remain
to be prohibited by such statutes are those where no socially recognized benefit
can be traced to the animal killing or suffering. In a society whose norms permit
“benefit” to include the pleasure that comes from shooting captive pigeons or, as
I discussed in Chapter One, the development of “sympathy for living things” that
comes from the painful killing of animals in a high school biology class, virtually
nothing—apart from blatant acts of sadism—will constitute a violation of the an-
ticruelty statutes.

A review of the operation of these statutes demonstrates that they do not pro-
hibit any use of animals that forms a part of any traditionally accepted activity. I
call this the “institutional” structure of animal exploitation. Anticruelty laws are
for the most part useless against such activities as hunting, fishing, target practice
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with live animals, scientific experiments involving live animals, particularly
painful and stressful methods of agricultural husbandry and slaughter, circuses,
zoos, or the uses of animals for other forms of entertainment. These activities are
either explicitly exempted from the scope of the anticruelty statutes or are
implicitly exempted because they are accepted activities and because incidental
animal suffering is regarded as necessary to them. In all of these institutional
forms of animal exploitation, the human participants and exploiters are neces-
sarily committed to the view that animals are property that may be exploited, and
all institutional uses are thought to involve economic benefit that is generated di-
rectly by animal exploitation. That is, the division between those activities that
are considered cruel and those that are not is determined not by the nature of the
action involved but rather by property-oriented concerns. For example, the ac-
tions incidental to animal slaughter for food purposes are most certainly “cruel,”
according to any ordinary understanding of that notion. Nevertheless, we do not
regard such actions as cruel, because the activity is socially acceptable: the use
of animals for food by those who own the animals is thought to provide social
benefit in that the meat industry generates social wealth. If there is no economic
benefit generated by the activity, or if the economic benefit is considered
insignificant or is accompanied by other opportunity costs that we deem to be
undesirable, such as the moral approbation connected to gambling that occurs at
animal fights, then the activity is considered to be “cruel” even if, from the point
of view of the animal involved, it does not differ in any material way from
conduct considered to be “humane” or not cruel. If the activity is considered
“cruel,” it generally does not involve any economic benefit and may be said to
represent a socially undesirable use of property because overall social wealth is
diminished. In many ways, anticruelty cases reflect the notion articulated by Jus-
tinian in the context of Roman slavery: “It is to the advantage of the state that no
one use his property badly.” To the extent that the use of animals generates eco-
nomic and social benefit, there is usually no question that the conduct falls out-
side the scope of these laws; where, however, the conduct is without corre-
sponding benefit, and where the only or the primary value comes from the
satisfaction of sadistic impulses, then the conduct, which can only represent a
minute fraction of the conduct that would be called “cruel” in everyday language,
will be prohibited by the law.

An interesting example of this phenomenon is found in State v. Wrobel,83 a
Connecticut case decided in 1964. Wrobel, a dog warden, responded to a call con-
cerning several stray dogs who were gathered around the home of a Mrs. Parker
“because a female dog she owned was in heat.” When Wrobel arrived on the scene,
he observed two stray dogs, one of which he caught and placed in his truck with-
out incident. He placed a noose around the neck of the other dog, but the dog
slipped the noose, and when Wrobel attempted to replace the noose, the dog bit
him on the hand and arm. Wrobel then lifted the dog by one hind leg and carried
him to the truck, and when the dog “locked its teeth onto the defendant’s knee,”
Wrobel “seized the dog by both hind legs and slammed [the dog] against the
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truck.” The dog, an apparently remarkable animal, then “locked its jaws onto de-
fendant’s right foot.” Wrobel, who was still holding the dog upside down by his
hind legs, “stepped on the dog’s head with his left foot and pinned the dog to the
ground.”84 The trial judge had instructed the jury that “ ‘cruelty’ ” was defined as
“ ‘unjustifiable physical pain or suffering’ ” and that the jury had to decide whether
Wrobel’s acts were justified “ ‘in the performance of his duties’ ” as dog warden.85

The jury returned a verdict against Wrobel, indicating that they found that Wro-
bel’s actions were unjustified. Wrobel’s conviction was reversed by the appellate
court for several reasons, but the one relevant for present purposes concerned the
jury instruction on justification. The appellate court held that the trial court’s in-
struction on justification was “too abrupt.”86 According to the appellate court, “it
was not enough, for the guidance of the jury, to define cruelty in its general sense
or abstract connotation. What is cruelty under one set of circumstances may not
be cruelty in another.”87 Although Wrobel’s actions may have appeared “to be
cruel to bystanders . . . [Wrobel’s actions] may [have been] the practicable and rea-
sonable means to accomplish the capture and impounding of the offending dog,
and therefore not within the statutory meaning of cruelty.”88 In short, the jury
should have considered Wrobel’s actions as occurring in the context of animal
control, a socially desirable activity that permitted Wrobel to beat, injure, or kill a
stray animal if necessary. The appellate court seemed to think that the jury may
have judged Wrobel’s actions without reference to his being a dog warden, that is,
that they considered his actions cruel “in the abstract.” But the jury clearly was
aware that Wrobel was a dog warden, and was similarly aware that the dog war-
den was authorized and required to impound stray animals. Nevertheless, the jury
decided that Wrobel’s actions were cruel because they involved more force than
was necessary.

What is ultimately interesting about Wrobel is not whether the jury was indeed
instructed properly concerning Wrobel’s duties and privileges as a dog warden.
Rather, what is interesting is that the appellate court inadvertently articulated the
dichotomy that ultimately renders anticruelty statutes ineffective. The court was
concerned that cruelty not be understood as an “abstract” proposition, that it be
considered as part of whatever context in which it occurred. The court noted that
Connecticut law permitted a person to kill a dog if the dog bit the person when the
person was not on the premises of the owner or keeper of the dog at the time of the
bite. The law was silent about the reason for the attack; the person was authorized
to kill the dog even if the dog was provoked into attacking by the person. The per-
mission to use lethal force against a dog who initiates an attack or is provoked into
attacking represents a judgment about the use of force against animals that is qual-
itatively different from the amount of force that the law permits human beings to
use against one another in situations of self-defense.89 Therefore, the law has
already balanced human and animal interests before a jury ever determines
whether particular conduct is cruel or unnecessary. If that context permits force to
be used against animals, then “cruelty” must be understood as conduct that goes
beyond whatever force is justified by the social context. This framework, then,
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masks an important normative premise—that the institution or context justifies a
particular level of suffering (or even death). The balancing of animal and human
interests involves consideration of human institutions that themselves legitimate
suffering in the first place. The only determination for the jury to make is whether
conduct goes beyond the level of suffering that is inherently permitted in the first
place, and there will be, as the appellate court obviously found in Wrobel, a de
facto presumption against finding the level of force or suffering inflicted on the an-
imal to be excessive.

In effect, the appellate court in Wrobel rejected the jury’s verdict because the
court believed that the jury did not sufficiently understand that the statutory
scheme already permitted the infliction of suffering or death in situations in which
an ordinary-language interpretation would not consider the suffering or death as
necessary or humane. Accordingly, the appellate court ordered a new trial to en-
sure that the jury would understand that the question was not whether the inflic-
tion of suffering was necessary or humane as the jury would ordinarily understand
those terms, but rather whether the conduct was unlawful in light of a statutory
scheme that already permitted conduct that would not be considered necessary or
humane. Indeed, some states, such as Connecticut, explicitly allow for the killing
of dogs who bite, and this privilege to kill legitimizes force that would be exces-
sive if applied in the context of human conduct.90

Further, to the extent that courts focus on whether there is any benefit—hence,
any legitimacy—that results from the conduct, it should come as no surprise that
the most commonly accepted form of benefit is respect for the freedom of a prop-
erty owner to use her property or to inflict suffering or death on an animal in or-
der to protect her property or that of another. Although the court in Wrobel did not
discuss property issues explicitly, the court’s description recounts the fact that
Wrobel was called because the stray dogs had been on the property of Mrs. Parker,
whose dog was in heat. Wrobel was protecting two property interests: the interest
of Mrs. Parker in her real property, and her interest in her personal property, her
dog. Again, the treatment of animals for purposes of property defense reflects a
striking departure from the way in which property issues involving only humans
are decided, and thus provides yet another instance in which a normative premise
about our view of animals is made apparent. People are not permitted to kill hu-
man trespassers; they are not permitted to kill trespassers who bother their do-
mestic animals. People are, however, often permitted to kill animals on their prop-
erty and to kill animals who disturb their animal property.91

Conclusion

Although anticruelty statutes were supposedly intended to represent a shift from
protecting the (animal) property of people to protecting the animals themselves,
these laws imposed primarily indirect duties on people in order to conserve pub-
lic morals. Indeed, even the recent Model Penal Code maintains that the purpose
of anticruelty statutes is to improve human character and not to protect animals.
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Moreover, anticruelty laws reinforce human property rights in animals in several
respects. In addition to viewing animals instrumentally as aiding in the moral de-
velopment of humans, these laws are always limited in their application to ensure
the protection of human property rights. Also, anticruelty statutes are usually in-
terpreted against the background of the further assumption that (animal) property
owners can be counted on, out of their own self-interest, to take care of their prop-
erty. Finally, anticruelty statutes have never prohibited the completely unneces-
sary killing of one’s own animal as long as the killing is done in a humane fash-
ion.

In the next chapter, I examine further the various ways in which anticruelty
statutes protect the property-oriented institutionalized exploitation of animals.
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C H A P T E R  S E V E N

Anticruelty Statutes and the Protection of 
the Institutionalized Exploitation of Animals

THE PROTECTION of institutionalized animal exploitation through anticruelty
statutes, protection that reflects property concerns, is effected by four different
statutory devices.

First, some of the statutes require that a defendant act with a particular mental
state, or mens rea,1 and it is difficult to prove that a defendant who engaged in cruel
but “accepted” or “customary” behavior acted with the culpable mental state re-
quired under the statute.

Second, many anticruelty statutes contain broad exemptions for virtually all of
the activities that traditionally involve animal suffering and death, such as hunt-
ing, fishing, animal husbandry, and biomedical research.

Third, and perhaps most important, these statutes explicitly proscribe only
those activities in which “unnecessary” or “unjustified” cruelty is imposed. The
defendant can easily raise a reasonable doubt that would preclude criminal liabil-
ity by arguing that the cruelty was “necessary” to achieve some “accepted” end,
so that the conduct is not within the scope of the anticruelty statute. When the con-
duct in question is part of an accepted institutional exploitation of animals, the no-
tion of necessity is not interpreted in its ordinary sense, and instead, the jury is di-
rected to consider whether the conduct is justifiable by reference to the legitimate
or accepted activity of which animal exploitation is a part. It is only when the con-
duct in question is not part of any institutional exploitation that we allow the jury
to apply the common, or ordinary, lay understanding of necessity.

Fourth, virtually all of these statutes impose relatively minor penalties for vi-
olation. A light sanction has the effect of indicating to society that the conduct,
while proscribed, is not viewed as being particularly deviant. More important, per-
haps, these offenses are not taken seriously by law enforcement officials, who, in
my experience, are reluctant to enforce the law even against clear offenders. In this
chapter, I discuss these four devices that are used to severely limit the protection
accorded to animals under these statutes. At the end of the chapter, I briefly dis-
cuss a 1993 decision of the United Stated Supreme Court that dealt with a state an-
ticruelty statute.
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The Requirement of a Particular Mental State

Anticruelty statutes, which are almost exclusively criminal statutes, may be
divided broadly into two categories: those that require the prosecution to prove
that the defendant had a particular state of mind when committing the allegedly
cruel act, and those that do not require proof of a culpable mental state. About
half of the state statutes require that the prohibited act be accompanied by a par-
ticular mind state. These statutes prohibit actions performed maliciously, will-
fully, intentionally, knowingly, recklessly, negligently, or voluntarily.2 If the
statute does not require one of these mind states, then it is generally thought that
the statute imposes strict liability, or liability without fault.3 In those jurisdic-
tions where a mind state is required, courts generally permit the required state
of mind to be inferred from the circumstances, but it is obviously difficult to ob-
tain a conviction, because the trier of fact is required to decide what was occur-
ring in the mind of the defendant.

Although several different mental states are used, among which there is consid-
erable confusion,4 all have a purpose that is often explicitly recognized in the cases:
to ensure broad discretion in the treatment of animals by humans by prohibiting only
those acts performed with a culpable mental state. Courts have long held that if an
act is “unjustifiable” but not accompanied by the requisite mental state, then the de-
fendant is not liable.5 For example, in Regalado v. United States,6 Regalado was con-
victed of violating the anticruelty statute of the District of Columbia for beating a
puppy. Regalado argued that the evidence was insufficient to convict him, because
the state had not proved that he had the specific intent to harm the puppy, and that
he was merely disciplining the puppy.7 The court noted that the statute did not des-
ignate any particular mental state necessary for conviction and that the trial judge
had instructed the jury that it was required to find that Regalado “willfully” mis-
treated the puppy. The court held that this meant more than general intent but less
than the specific intent to harm the puppy. The required addition to general intent,
or the intent to engage in the actions, was malice or a “cruel disposition.” The court
rejected the specific-intent standard because it would offer the animal’s owner “the
greatest protection,” but a “general intent with malice requirement reflects the grow-
ing concern in the law for the protection of animals, while at the same time ac-
knowledging that humans have a great deal of discretion with respect to the treat-
ment of their animals.” The court recognized that anticruelty statutes were “not
intended to place unreasonable restrictions on the infliction of such pain as may be
necessary for the training or discipline of an animal,”8 and explicitly rejected liabil-
ity based on “‘“good intentions coupled with bad judgment.”’ ”9 Finally, the court
recognized that “proof of malice will usually be circumstantial and the line between
discipline and cruelty will often be difficult to draw.”10

In Regalado, the court recognized that requiring the state to prove that the
defendant intended to harm the animal would impose a heavy burden on the state
because it is difficult to prove beyond a reasonable doubt that a defendant had a
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specific intent when committing an act. The court also recognized that the anti-
cruelty statutes were never intended to prohibit people from disciplining or train-
ing and that a violation of the anticruelty statute required that the objectionable act
be coupled with a “cruel” or “malicious” mind state. The addition of the malice
requirement was specifically intended to ensure that the humans would not be pro-
hibited from or punished for exercising their property rights in their animals un-
less the state could show beyond a reasonable doubt that the defendant acted with
a cruel disposition.11

In State v. Fowler,12 Fowler was convicted of willfully beating and torturing
his dog Ike. After Fowler beat Ike and tied him up, Fowler’s wife filled a hole in
the backyard with water. Fowler than submerged Ike’s head under water. The
state’s witnesses claimed that Fowler submerged the dog for various periods of
time over fifteen to twenty minutes. Following this, the Fowlers untied Ike, hit
and kicked him, and then tied him to a pole near the water hole. Fowler argued
that he and his wife were professional dog trainers and that Ike had been digging
holes in the backyard. After trying less harsh methods to no avail, Fowler called
Koehler, a famous dog trainer, and Koehler recommended alternative strategies,
including the water submersion method that Fowler ultimately used successfully
to stop Ike from digging the holes. The trial court refused to allow evidence about
the Koehler method or about the local humane society’s approval of the Koehler
method.13

The appellate court reversed Fowler’s conviction, holding that the violation
must be “willful,” which “means more than intentional. It means without just
cause, excuse, or justification.” A “willful” act excludes “punishment adminis-
tered to an animal in an honest and good faith effort to train it.” The jury should
have been instructed to return a verdict of not guilty if it “believed the defendant
inflicted the punishment on his animal in a good faith effort to train him.” Since
the trial court had excluded evidence that Fowler had sought to introduce con-
cerning the Koehler method of dog training, and since this evidence may have in-
fluenced the jury to believe that Fowler had sought only to discipline Ike, the ap-
pellate court granted a new trial.14

Cases like Regalado and Fowler illustrate clearly that when the prosecution
must prove that the defendant acted willfully or maliciously, the defendant may
often prevail by showing that the conduct was part of some institutionalized
animal exploitation that per se involves inflicting suffering or death on animals.
Such institutionalized exploitation is ostensibly justified by the benefit that
humans receive from it. In order for the prosecution to prevail, it is necessary to
show that the defendant not only intended to perform the actions in question but
also intended to act with a culpable mental state that transcends the mere intention
to engage in an act. This is, of course, not to say that some actors engaged in ac-
tivities such as dog training are not motivated by a malicious desire to inflict suf-
fering and death on animals. To the extent that these statutes are designed to ele-
vate human character through the prohibition of certain acts, those who are
motivated by cruelty to perform acts that are part of accepted and institutionalized
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animal exploitation should still be punished. The problem, however, is one of
proof. If the actor is inflicting suffering or death on an animal as part of an accepted
activity, it is generally very difficult to prove that the person acted maliciously or
cruelly.

If a statute requires that an act be committed recklessly, that state of mind may
accommodate in a more subtle way institutionalized animal exploitation or con-
duct that would otherwise constitute cruelty were it not for the presence of bene-
fit derived from the conduct. For example, in State v. Schott,15 Schott was con-
victed of intentionally and recklessly subjecting his domestic animals to cruel
mistreatment and cruel neglect. The court held that a person acted recklessly when
she disregarded a substantial risk that her conduct would result in a violation of
the law, and that the “ ‘risk must be of such a nature and degree that . . . its disre-
gard involves a gross deviation from the standard of conduct that a law-abiding
person would observe in the actor’s situation.’ ”16 The relevant language here con-
cerns what a law-abiding person would do in the actor’s situation. A law-abiding
farmer may perform all sorts of acts that result in great pain and suffering on the
part of the farmer’s animals but that are part of “commonly accepted practices of
animal husbandry.” Again, the anticruelty statutes do not provide a perspective
from which a trier of fact may assess conduct by reference to ordinary-language
notions of humane treatment; rather, the anticruelty statutes require that the trier
of fact find that the conduct goes beyond that which is “commonly accepted” and
which may involve great pain and suffering, and find that the defendant has en-
gaged in “uncommon” conduct that is not recognized as legitimate for the reason
that it provides no possible human benefit.

Schott illustrates these principles clearly. Police found dozens of cows and pigs
dead or dying from malnutrition and dehydration on Schott’s farm. One hog was
found eating the remains of another, and when veterinarians called by the police
attempted to perform necropsies, they had to “drive off hogs trying to eat the or-
gans eviscerated from the [dead] animals.”17 The necropsies indicated that some
of the dead hogs had nothing whatsoever in their stomachs except for feces that
they had eaten, and there were six inches of feces at the hog facilities. The cattle
were emaciated and dehydrated; their stomachs were completely empty; their ribs
protruded grotesquely; and they suffered from sternal recumbancy.18 Schott’s de-
fense was that bad weather had prevented him from caring for his livestock.19 The
jury returned a verdict of guilty, and the appellate court affirmed, holding that there
was enough evidence to permit the jury to find beyond a reasonable doubt that
Schott had intentionally or recklessly subjected his animals to cruel mistreatment
and neglect.20

Schott’s conduct was certainly not normal husbandry practice, and his conduct
did not provide benefit to anyone. It is precisely this type of conduct—and, by and
large, only this type of conduct—that anticruelty statutes prohibit. Schott’s con-
duct certainly constituted a “gross deviation from the standard of conduct that a
law-abiding person would observe in the actor’s situation.” That does not mean,
however, that if Schott had been acting as a law-abiding person, he would not have
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done anything that would constitute cruel treatment as that notion is normally un-
derstood. Although the Nebraska statute did not explicitly contain an exemption
to the anticruelty statute for farming practices, there can be no doubt that any at-
tempt to use that statute to prohibit “normal” farming practices would have failed.
Indeed, in 1990 Nebraska amended its statute, which now contains numerous ex-
plicit exemptions, including one for “commonly accepted practices of animal hus-
bandry with respect to farm animals.”21

Liability for cruelty through negligence is more unusual, although some
statutes provide for liability if the defendant acted with criminal negligence,22 and
some state courts have interpreted their statutes to impose liability for ordinary
negligence alone.23 A statute that prohibits acts done “negligently” requires that
an actor perform as would a “reasonable person” under the circumstances. A “rea-
sonable person” is not necessarily a person who never inflicts suffering on animals
that is considered “unnecessary” by others. Plenty of “reasonable people” are
farmers, experimenters, rodeo performers, or animal trainers. Cruel treatment is
not necessarily unreasonable; given the activity, it may be necessary to act in a
cruel manner, as in the Fowler case. Rather, it is simply unreasonable for such peo-
ple to inflict more suffering than is necessary to accomplish those ends society has
accepted as legitimate, or socially necessary or desirable, or as generating bene-
fits for human beings.24

Some statutes require a showing that the defendant acted intentionally, or, put
another way, that defendant intended to commit the act that constitutes cruelty
but did not necessarily act with malice or the specific desire to act cruelly toward
the animal. For example, in State v. Mitts,25 the defendants were convicted of
confining several horses and then failing to feed them. In upholding the convic-
tion on appeal, the court held that a requirement of criminal intent was satisfied
by “the acts of intentionally confining animals and failing to supply them with
sufficient food.” It was not necessary “that the defendants had a malevolent pur-
pose to starve the animals in their care.”26 Similarly, in Jones v. State, the court
held that the state had to prove that a person own, possess, keep, or train a dog
“‘with the intent that such dog shall be engaged in an exhibition of fighting with
another dog.’ ”27 The requirement that an act be intentional is, in many respects,
less difficult to prove than the other mind states described above.28 If a statute re-
quires that a defendant act intentionally, that means simply that the act must be a
conscious, voluntary act; it does not mean (for the most part) that the defendant
must intend that the conduct be cruel or that it result in torture of an animal. The
intention requirement is less burdensome for the prosecution because it is more
difficult to prove that conduct was performed willfully or maliciously than it is to
prove that the conduct was done intentionally. In addition, it is more difficult to
prove that the conduct was not in conformity with what a reasonable person
would do (as required in negligence) or that it represented a risk the creation of
which indicates that the actor departed seriously from the conduct of a law-abid-
ing citizen. The problem is that even if a statute requires mere intentionality, there
are other doctrines that require the prosecution to demonstrate that the conduct,
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in addition to being intentional, also constitutes the very type of gratuitous cru-
elty that is required when the other mental states are involved.

Under the Model Penal Code drafted by the American Law Institute and
adopted by various states, cruelty to animals is defined as “purposely” or “reck-
lessly” subjecting any animal to cruel treatment or cruel neglect, or killing or in-
juring any animal belonging to another without the owner’s consent.29 In order for
a defendant to act “purposely” under the Model Penal Code, she must have the
cruel conduct or neglect as a conscious objective.30 In order for a defendant to act
“recklessly,” she must “consciously [disregard] a substantial and unjustifiable risk
that the material element exists or will result from [her] conduct.”31 The level of
proof required under the Model Penal Code, especially for cruelty that is purposely
committed, is high and requires a showing similar to that required under Fowler.
That is, if people inflict unnecessary or unjustifiable suffering on animals but do
not do so with the conscious objective of inflicting that pain or suffering or do not
consciously disregard a substantial or unjustifiable risk that the cruelty will result,
then there can be no criminal liability.32

Specific Exemptions

In addition to requiring the state to prove that a defendant acted with a culpable
mind state, anticruelty statutes more directly exclude various activities; they
contain explicit exemptions for activities that constitute, for the most part, the
institutionalized forms of animal exploitation that account for the largest numbers
of animals killed in our society. These exemptions serve to protect defendants
irrespective of the actor’s mental state at the time she committed the act. For
example, the Model Penal Code explicitly exempts “accepted veterinary practices
and activities carried on for scientific research.”33 The commentaries to the Model
Penal Code section state that “[i]n light . . . of the wide differences of view as to
when pain or death may justifiably be imposed on animals, it is at least necessary
to exempt the professionally accepted practices of veterinarians and scientific
researchers.”34 An Alaska statute states that it is a defense to prosecution for
violation of the anticruelty statute that the defendant’s conduct conformed to
“accepted” veterinary practices, was part of research governed by “accepted”
scientific standards, or was “necessarily incident to lawful hunting or trapping
activities.”35 A California statute, contained in a section of the criminal code
concerned with “crimes against property,” provides that its anticruelty laws are 
not applicable to activities permitted under the game laws or laws for the
destruction of certain birds, the killing of any venomous reptile or any other dan-
gerous animals, the killing of animals for food, or the use of animals in experi-
ments conducted under the authority of the faculty of a regularly incorporated
medical college or university.36 A Delaware statute exempts “accepted” veterinary
practices and scientific experiments, as well as the killing of animals for food,
“provided that such killing is not cruel.”37 Kentucky prohibits the killing of any
animal38—a prohibition that is on its face the most stringent in the United States—
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but a subsequent section of the statute exempts any activities in connection with
hunting, fishing, trapping, processing animals for food, killing for “humane pur-
poses,” dog training, and killing animals for any authorized purpose.39 Maryland
law specifically provides that “[c]ustomary and normal veterinary and agricul-
tural husbandry practices including but not limited to dehorning, castration, dock-
ing tails, and limit feeding, are not covered” by the anticruelty law. The statute
continues: although it is the intention of the law to protect from intentional cru-
elty all animals, whether “they be privately owned, strays, domesticated, feral,
farm, corporately or institutionally owned, under private, local, State, or feder-
ally funded scientific or medical activities . . . no person shall be liable for crim-
inal prosecution for normal human activities to which the infliction of pain to an
animal is purely incidental and unavoidable.”40 Nebraska exempts veterinary
practices, experiments conducted by research facilities that conform to require-
ments of the federal Animal Welfare Act (AWA), hunting, fishing, trapping, an-
imal races, rodeos, pulling contests, and “[c]ommonly accepted practices of ani-
mal husbandry.”41 Indeed, Nebraska provides by statute that it “shall be unlawful
to brand any live animal other than by the use of a hot iron.”42 Oregon exempts
“[a]ny practice of good animal husbandry,” which is defined in another section
as including “the dehorning of cattle, the docking of horses, sheep or swine, and
the castration or neutering of livestock, according to accepted practices of vet-
erinary medicine or animal husbandry.”43 Pennsylvania exempts “normal agri-
cultural operations” from its statute and defines these activities as “practices and
procedures that farmers adopt, use or engage in year after year in the production
and preparation for market of poultry, livestock and their products in the pro-
duction and harvesting of agricultural, agronomic, horticultural, silvicultural and
aquacultural crops and commodities.”44 Virginia specifically exempts the de-
horning of cattle.45 The most frequent exemptions involve scientific experiments,
agricultural practices, and hunting. Sometimes it is not clear whether a statute ex-
empts a particular activity.46

In two respects, these exemptions effectively prevent the jury from consider-
ing whether conduct in a particular case constitutes “cruelty” or results in “un-
necessary” suffering or death. First, and most obvious, the statutes exempt partic-
ular types of behavior, such as conduct involved in scientific experiments or
animal husbandry. The exempted activities all represent classes of conduct that are
thought to be beneficial to human beings. In other words, by exempting certain
classes of conduct, the legislature makes a determination that such conduct is “nec-
essary” or “humane.” This determination is based on an assessment of the utility
of the conduct to human beings.

Second, the exemptions do not, for the most part, provide that conduct must
be reasonable—from the point of view of the jury—to be considered as falling
within the exemption. Rather, the exemptions almost always provide that the con-
duct in question must represent the “accepted” or “normal” practices within the
particular class of activity. This qualification has a most important—and subtle—
effect: it removes from consideration the question whether a particular instance of
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the exempted conduct should fall within the exemption and leaves that determi-
nation to the “standards” of the profession or activity. For example, when a statute
exempts “accepted” scientific procedures, that means that a practice is considered
within the ambit of the exception if others in the profession state that the practice
is “customary.” That is, by incorporating the norms of the particular industry or
activity, the exemption precludes the trier of fact from assessing whether conduct
in a particular case was really necessary, or reflected gratuitous cruelty. There is
no consideration whether the “customary” or “accepted” practice is “necessary”
or “humane.” What is particularly relevant for our present inquiry is that these ex-
emptions effectively preclude any inquiry once the activity is determined to fall
within the scope of the exemption. Again, any “balancing” has already been done
by the statute in that the decision about what constitutes acceptable behavior is left
to those who engage in the activity in question. This approach stands in marked
contrast to that used to solve similar problems in the law. For example, in deter-
mining whether conduct constitutes negligence, juries may consider conformity to
custom as evidence of reasonable behavior, but it has long been recognized that
the customary nature of conduct does not make the conduct reasonable, and that
the jury must determine whether the defendant balanced the amount of risk gen-
erated by her conduct with an appropriate amount of caution.47

An explicit recognition that such exemptions permit even inhumane or cruel
or unnecessary suffering and death is found in New Jersey Society for the Pre-
vention of Cruelty to Animals v. Board of Education,48 discussed in Chapter One.
In that case, the court denied that painful experiments on chickens by high
school students violated the state anticruelty prohibition against the “needless
mutilation or killing or the infliction of unnecessary cruelty.” As part of its de-
cision, it interpreted the exemption for “properly conducted scientific experi-
ments performed under the authority of the state department of health” to mean
that those covered by the exemption could “inflict even unnecessary pain or even
needlessly mutilate or kill a living animal in the course of their work without be-
ing liable to prosecution from the S.P.C.A.”49 The court found that since the
board of education had not obtained authorization from the state department of
health, the school board could not inflict “unnecessary cruelty” or “needless mu-
tilation.” When the court went on to determine whether the experiment violated
the statute, it permitted its understanding of necessity to be determined solely by
the views of scientific experts who routinely and slavishly defend virtually any
use of animals. Indeed, the complete lack of critical analysis of the notion of ne-
cessity is remarkable.50

Moreover, those who benefit from these exemptions are not likely to build
considerations for the humane treatment of animals into their practices, and the
existence of an exemption only serves to encourage even more inhumane prac-
tices if they are economically desirable. For example, despite claims by agribusi-
ness that intensive farming methods are humane, no one without a financial
interest in the food industry would maintain that modern animal husbandry is
humane at all. Indeed, even those who eat meat are horrified when they learn about
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the hideous treatment accorded to animals used for food, and many people become
vegetarians after they learn about these practices.51 Nevertheless, exemptions for
“accepted” animal husbandry practices permit the castration of animals, the de-
horning of cattle, the debeaking of chicks, the branding of animals with hot irons—
all without anesthesia—and the confinement of animals in conditions so crowded
that the animals must be fed a constant supply of antibiotics to keep them from
getting ill from the stress.52

Economic Benefit and “Custom” as Necessity

If an anticruelty statute does not require proof of a mental state, then, technically
speaking, an offender can be liable just by virtue of performing the offending act—
for example, inflicting unnecessary suffering on an animal—even though she does
not intend to act cruelly or maliciously. The problem is that the act in question—
inflicting unnecessary suffering on an animal—is defined so that the only way to
identify conduct as an “act” culpable under the statute is to identify the conduct as
“unnecessary.”

For all practical purposes, that identification serves, in part, the same func-
tion that culpable mental states served in Regalado and Fowler: to ensure that
“necessary” suffering or death remains outside the scope of the statute. More-
over, cases interpreting such “strict liability” provisions often, despite the lack
of proof of a culpable mental state, look to the defendant’s motivation in order
to determine whether the infliction of suffering or death was “necessary.” Fi-
nally, when the statute proscribes unnecessary suffering but does not require
consideration of a mental state, defendants who are in fact motivated by cruelty
or who actually enjoy inflicting suffering on animals may not be subject to lia-
bility as long as the conduct in question is regarded as necessary. As a result, one
of the primary purposes of the anticruelty statutes—the “elevation” of humans—
is entirely lost.

All anticruelty statutes use the language of necessity or justification; that is,
they do not prohibit all suffering and death—they only prohibit unnecessary or
unjustifiable suffering or death, and they rarely prohibit any particular practice
outright.53 The statutory language is inherently ambiguous because courts must
determine what constitutes “unnecessary abuse,” “unnecessary pain,” “unjustifi-
able pain and suffering,” and “unjustifiable killing.”54 Although the anticruelty
context is not the only one in which words like “necessary” are used, the animal
context is unique. For example, most states have laws that prohibit the infliction
of “unnecessary” or “excessive” punishment on children. At first glance, what
constitutes “necessary” punishment of a child and what constitutes the “neces-
sary” infliction of suffering on an animal may ostensibly raise the same type of is-
sue. This appearance is deceptive. In the case of child abuse, the law for the most
part looks to the “common understanding” of the term. That is, what constitutes
cruelty to children is, by and large, determined by jurors who simply interpret the
statute in light of their own understanding of the meaning of the words, against the
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backdrop of their personal views on appropriate methods of parenting. Although
there is certainly massive exploitation of children in our society, that exploitation
is routinely and widely condemned by most people and does not form the basis for
institutional exploitation that is widely accepted.

What constitutes unnecessary suffering inflicted on animals, however, does
not involve the jury in applying its own notions of cruelty and unnecessary suf-
fering. Rather, what is “necessary” or “humane” treatment as far as animals are
concerned depends on a most technical legal interpretation of “cruelty” or “nec-
essary suffering” and not an interpretation based on ordinary-language meaning.
Indeed, a theme that appears consistently in the cases is that the cruelty prohib-
ited by anticruelty statutes is not necessarily that which would be considered as
cruelty as that word is used in nonlegal contexts. This notion is reflected by John
Ingham, who, writing in 1900, stated that despite anticruelty statutes it is per-
missible to inflict pain on animals in order to save a human life, to cure human
or animal diseases, or to “assist development or proper growth, fit the animal for
ordinary use, or to fulfill the part for which by common consent it is designed.”55

It is this third reason for inflicting pain that is most pertinent to the current in-
quiry. The notion of inflicting pain in order to fulfill the role of the animal “for
which by common consent it is designed” suggests that social norms about ani-
mal exploitation govern the interpretation of anticruelty statutes and that the an-
ticruelty statutes do not serve to shape those social norms. “Necessity,” as it is
used in anticruelty statutes, purports to require an inquiry into the factual state
of the world, while in actuality it requires a value-laden assessment of which hu-
man activities are worthwhile and which are not. An example of this occurs in
the context of using animals for food. Health professionals no longer emphasize
the importance of meat in the human diet, and even the conservative American
Medical Association has urged the increase of fruits and vegetables in the diet
and has warned of the dangers of meat consumption. Despite this lack of neces-
sity of meat consumption and the consequent unnecessary killing and suffering
that is attendant to a meat diet, we continue to kill over eight billion animals for
food annually in the United States alone. Moreover, even if we accept that meat
production is “necessary,” the practices of modern agribusiness, as well as tra-
ditional agriculture, cause great suffering to animals and are justified only by
economic factors. Nevertheless, any challenge under the anticruelty statutes to
meat production as a general matter, or the various practices of intensive agri-
culture, would most certainly fail because agricultural uses of animals would be
explicitly excluded from the statute or would be interpreted judicially to be ex-
cluded. In the latter case, the exclusion would be based upon a determination that
the legislature never sought to include agricultural uses within the ambit of the
statute and that the practice in question merely facilitates the service of animals
to humans.

Courts have from the outset interpreted these statutes not to apply to common
forms of cruelty—as long as they are “socially acceptable.” For example, in Grise
v. State, the Arkansas court cautioned against an interpretation of the Arkansas
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anticruelty statute that would lead to “absurdities”: society “could not long toler-
ate a system of laws, which might drag to the criminal bar, every lady who might
impale a butterfly, or every man who might drown a litter of kittens.”56 In State
v. Bogardus, the Missouri court held that the shooting of captive pigeons purely
for amusement purposes was not prohibited, because it was a “manly” sport and
“services which the citizen is called upon to render to the State, in exigencies,
may largely depend on the qualities acquired in manly sports, and from some of
the most attractive of these a certain amount of injury to dumb animals seems in-
separable.”57 In a separate opinion in which the court overruled Missouri’s mo-
tion for rehearing, the court held that shooting pigeons must be considered one of
many “popular diversions which, however indifferent to the value of brute life,
have never been held ‘needless’ for man’s lawful delectation, [and] could not
have been within the legislative contemplation when this indefinite prohibition
was made a law.”58

In a nineteenth-century Massachusetts case, Commonwealth v. Lufkin,59 Mar-
tin, a baker, drove in his horse-drawn cart to Lufkin’s house in order to deliver
bread and to collect money on an earlier bill. Lufkin and his wife emerged from
the house, and Lufkin, angry at what he understood to be an “intimate” relation-
ship between Martin and Lufkin’s wife, ordered Martin away. After the two men
argued for a short time, Lufkin struck Martin’s horse with a large stick several
times. In Lufkin’s subsequent trial for cruelty to Martin’s horse, Lufkin requested
that the court instruct the jury that he had to intend to cruelly beat and torture the
horse in order to be found guilty. The trial court refused to give the instruction,
and Lufkin appealed.60 The appellate court agreed that Lufkin’s requested in-
struction on intention was improper. The court was concerned, however, that the
jury not be confused by that part of the lower-court opinion that pertained to the
lawful right of an owner to inflict force on an animal for purposes of discipline or
government. The court stated that “[t]he cruel treatment which the statute con-
templates is the same, whether inflicted by the owner of the animal or by another.”
Accordingly, “[i]f the defendant’s object was a lawful one for any person, and his
act was not an excessive and cruel use of force for that object, he should have been
acquitted.”61

Lufkin is typical. We do not look to the allegedly cruel act and then “balance”
in order to determine its legality or the legality of the activity of which the cruelty
is a part. Rather, we look to the activity to see whether it is legal. If the activity is
legal, we then look to the allegedly cruel act to see whether it involved excessive
force given the legitimacy of the enterprise. Such a framework classifies as “nec-
essary” that suffering or death which is more or less needed to perform the legal
activities. This explains why the anticruelty laws have been unable to touch ac-
tivities such as hunting or intensive agriculture. Those are legal activities, and the
law permits the amount of force that is necessary to perform those activities, and
usually looks to the customary practices of those activities to determine the
amount of force that is necessary. The notion of “necessity” comes to be inter-
preted as meaning that anything that is causally necessary to a legally sanctioned
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activity (i.e., is part of that activity) becomes morally necessary under the anti-
cruelty law.

Moreover, courts have made absolutely clear that “[s]uch statutes were not
intended to interfere, and do not interfere, with the necessary discipline and gov-
ernment of such animals, or place any unreasonable restriction on their use or the
enjoyment to be derived from their possession.”62 Anticruelty statutes, then, are
concerned only with the prohibition of unnecessary or unjustifiable cruelty, and
these statutes are routinely interpreted to exclude, or explicitly exclude, the use
of animals to save human life, to cure human diseases, to provide food, to facili-
tate the service of the animal for human purposes, and to protect property. As a
result, the activities that involve the largest numbers of animals—the use of ani-
mals for food, including hunting, and the use of animals in experiments—are,
from the start, excluded from the scope of anticruelty statutes. Moreover, even
when the statute does not speak explicitly in terms of necessity and justification,
those terms must be read into the statute, or else the statute would prohibit all an-
imal exploitation. Indeed, in cases involving challenges to anticruelty laws on the
ground of the supposed vagueness of terms such as “unnecessary” or “unjustifi-
able,” courts have expressed concern that various accepted practices might come
within the ambit of the statute were those terms interpreted in their ordinary
senses.63

The exclusion of all acts that provide any benefit to humans, including enter-
tainment alone, from the scope of anticruelty statutes means that the balancing of
human and animal interests supposedly required by these statutes has already
been done before a court even begins to interpret a particular statute in the con-
text of a specific case. That is, anticruelty statutes are explicitly designed not to
interfere with many activities that most people would regard as “cruel.” For pur-
poses of the law, it is only those acts that cannot be justified by reference to some
human benefit that are considered “cruel.” As one court stated, “the most com-
mon case to which the statute would apply is undoubtedly that in which an ani-
mal is cruelly beaten or tortured for the gratification of a malignant or vindictive
temper.”64 This is not to say that the statute is never applied in other contexts;
rather, the point is only that anticruelty statutes are explicitly designed not to ap-
ply to what most people would regard as “cruel” treatment or the infliction of “un-
necessary” distress. As long as a defendant can offer some credible reason (i.e.,
a reason other than malignant or vindictive temper) for the action or omission,
then the anticruelty statute usually does not apply. With respect to those activi-
ties that are “cruel” but involve some other activities that are deemed to be so-
cially desirable, the statute simply does not apply. If the “end,” such as the use of
animals for food, is acceptable, then, with very few exceptions, the “means” of
exploitation is also regarded as acceptable. In any event, the allegedly cruel con-
duct can never be viewed apart from the activity of which it is a part, because the
status of that activity, with very few exceptions, determines whether the chal-
lenged conduct is cruel, or is rightly performed to further the service of the ani-
mal to human beings.
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An early statement of the purpose of anticruelty laws indicates quite clearly
that these laws were never intended to stop institutionalized exploitation. In
People v. Brunell, the court, in its interpretation of the New York anticruelty law,
remarked that concern for animals has been “cultivated by the christian religion”
and that

[i]t is impossible for a right minded man . . . to say that unjustifiable cruelty is not a
wrong, a moral wrong at all events, and why should not the law make it a legal wrong?
Pain is an evil. Why should dumb creatures, domesticated to obey us, confiding in us,
indebted to us for their food and subsistence, bound and taught to obey us, be
unnecessarily and unjustifiably inflicted with pain?65

The court here recognizes clearly that the purpose of the statute is not to alleviate
the pain and suffering incidental to our use of animals but, rather, to alleviate only
that suffering that goes beyond what is necessary for “appropriate” exploitation.
This is a consistent theme of cases going back to the nineteenth century. Not
“every treatment of an animal which inflicts pain, even the great pain of
mutilation, and which is cruel in the ordinary sense of the word, is . . . neces-
sarily within the Act.”66 Cruelty “does not mean merely inflicting pain. . . . Much
pain is often inflicted where the operation is necessary, as for instance in the case
of cautery, which is practised on animals. . . . That is torture, . . . but in my opin-
ion, in this statute [cruelty] must refer to something done for no legitimate pur-
pose.”67 It is not the anticruelty statutes that help shape our treatment of animals.
Our treatment of animals—as long as it is not a completely gratuitous destruc-
tion of animals that represents an overall diminution of social wealth—is not
even covered by the anticruelty statutes.68 The balancing has already been done,
and the scales of justice have—once again—been tipped in favor of the property
owner and the owner of the animal.

As a theoretical matter, this understanding of the anticruelty laws can be
traced directly to their primary role as “directed against acts which may be thought
to have a tendency to dull humanitarian feelings and to corrupt the morals of those
who observe or have knowledge of those acts.”69 The anticruelty laws are in-
tended not to eradicate all or even most acts of cruelty to animals; rather, the
statutes are directed only at acts that are “deviant.” It may be argued that statutes
prohibiting the “excessive” punishment of children are not intended to eradicate
all acts of corporal punishment of children but are directed only against acts of
punishment that are deviant or that depart from the socially accepted norm con-
cerning the corporal punishment of children. The problem is that the notion of
“deviant” conduct in these two instances differs radically in terms of the social
context in which the norms of social acceptance are developed. Simply put, al-
though children are certainly exploited, most of us do not endorse this exploita-
tion; and, in any event, we do not eat children, we do not use them in experiments
(without parental consent), and we do not exhibit them in cages at the zoo or chase
them around an arena and rope them for human amusement; and to engage in any
of these acts—irrespective of the “humane” nature of the means employed—
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would itself represent deviant behavior. In the case of animals, however, we do
use and kill animals for food, science, entertainment, and clothing, and the “de-
viant” view is the one that rejects such animal use. We simply do not regard our
massive exploitation of animals as creating “dull humanitarian feelings” or cor-
rupting “the morals of those who observe or have knowledge of these acts.”70 Ac-
cordingly, we have no real interest in applying the anticruelty laws to these ac-
tivities and are instead concerned primarily with those that represent gratuitous
cruelty, or those that are done without “any useful motive.”71 Such acts cause a
diminution in overall social wealth because animals are exploited but no social
benefit is generated.

In addition to the cases, discussed above, concerning the killing of animals in
order to protect private property, a series of decisions going back to English com-
mon law supports an interpretation of anticruelty statutes to prohibit only those
activities that represent a gratuitous abuse of animals with no corresponding so-
cial benefit. For example, cases dealing with the treatment of animals used for
food have, from the inception of anticruelty cases, held that pain and suffering in-
flicted on animals is necessary when that treatment makes the animal more ser-
viceable to humans. “Whenever the purpose for which the act is done is to make
the animal more serviceable for the use of man the statute ought not to be held to
apply.”72 Indeed, courts have always been concerned that “mere” killing not be
prohibited by the anticruelty statutes, because that would mean that “he who kills
his pig, or ox for the market would fall within the letter of the law, and, no ex-
ception being made in the statute as to the purpose of the killing, we must eat no
more meat.”73 In Bowyer v. Morgan,74 the court held that branding lambs on the
nose with a hot iron did not violate the anticruelty law, because it was an act that,
although it was “cruel” in causing pain to the animal, was “reasonably necessary”
for identification purposes, and that the practice had become customary in Wales.
Once we accept the legitimacy of eating animals, that which is necessary to fa-
cilitate that exploitation—even if it causes excruciating pain, as the veterinary ex-
perts on both sides in Bowyer agreed—falls outside the scope of the anticruelty
statute. A close examination of the case, together with the summary of the op-
posing expert testimony given at trial, shows that the trial court considered the
branding necessary, in large part because it was customary, even though less
painful alternatives existed.

In another English case, Lewis v. Fermor,75 the court held that if a person had
a good-faith belief that imposing severe pain on animals would benefit the owner
of the animals by increasing their value, then there could be no conviction for
violating the anticruelty statute. In Fermor, the defendant, a veterinarian, was
charged with violating the anticruelty statute by spaying sows. Prosecution
witnesses all testified that the operation was severely painful and that it was
useless. The defendant practiced in an area of England “where it is customary to
perform this operation . . . in order to increase [the sows’] weight and develop-
ment.”76 The court held that because the operation was customary and the
defendant performed it with ordinary care, and because the defendant was
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performing the procedure to benefit the owner economically, there could be no
conviction for violating the anticruelty law even if the operation ultimately proved
useless.

Although the Queen’s Bench in Ford v. Wiley held that the dehorning of cat-
tle—a practice widespread in the United States at present and often protected by
explicit exemptions to the anticruelty statute—constituted cruelty to animals, the
author of the opinion, Lord Chief Justice Coleridge, made it clear that any proce-
dure “without which an animal cannot attain its full development or be fitted for
its ordinary use may fairly come within the term ‘necessary.’ ”77 He gave an ex-
ample: “Mutilation of horses and bulls is necessary, and, if properly performed,
undoubtedly lawful; because without it, in this country at least, the animals could
not be kept at all.”78 In a concurring opinion, Justice Hawkins stated that although
a horse may be “designed for draught and riding purposes, [the horse] is not in its
natural untutored state so fitted. To prevent it from being unruly and unsafe, it re-
quires to be broken, sometimes with a degree of severity, occasioning pain, which
without such necessity would be utterly unjustifiable.”79 The determination
whether a particular practice falls within the ambit of the statute turns on empiri-
cal questions of efficacy and utility and not on the abstract question of pain and
suffering. So, when the evidence showed that dehorning increased the mar-
ketability of the cattle, an Irish court in Callaghan v. Society for the Prevention of
Cruelty to Animals held that dehorning made the cattle “more serviceable for the
use of man.”80

In an early American case, State v. Crichton,81 the court held that dehorning
cattle could not be justified merely by increased profit or convenience of the
owner, but could be justified if it facilitated the ordinary use for which the animal
was designed. The court added that if the procedure could be shown to “render the
flesh nutricious [sic] and wholesome” or if it could be proved that animals with
horns cause more injury to each other than is caused in the dehorning process, then
the procedure would be justified as facilitating the service of the steer for human
purposes. Echoing Coleridge in Ford, the court noted that the “mutilation of
horses, bulls, and other male species is necessary and undoubtedly lawful, for
without it, they could not be fully developed and fitted for their ordinary use to
man.”82

Other cases dealing with animals used for food support the thesis that in any
inquiry into whether a particular method or part of a method of husbandry or
slaughter is humane, we generally look to what is “customarily” done; if the ac-
tion comports with the custom, it is not considered cruel. In Davis v. Society for
Prevention of Cruelty,83 the ASPCA objected to the practice of hoisting a hog by
one hind leg, in preparation for the infliction of a stab wound in the neck, and then
plunging the hog into boiling water before the animal has lost consciousness
through exsanguination. The ASPCA argued that the abattoir should hoist the hog
by both back legs and use a leather belt instead of a chain to avoid limb disloca-
tion in the animal, and that no hog should be plunged into the boiling water until
the animal had lost consciousness. Although the abattoir initially agreed to these
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changes, the ASPCA determined that the practices were continuing and arrested
several people involved in the slaughtering operations. The slaughterhouse then
sought to have the ASPCA enjoined from interfering in the operation of the
plant.84 The court found that an injunction was not appropriate, in part because dis-
locating the limbs of animals to be slaughtered and immersing living animals into
cauldrons of boiling water, which was not customary, constituted cruelty. It should
be noted here that although the court agreed that a certain part of the slaughtering
process was inhumane, it did not hold that the slaughtering process itself, which
involved the shackling, hoisting, and stabbing of a conscious and unanesthetized
animal, was inhumane.85 Indeed, the ASPCA itself stated that it did not object to
the shackling, hoisting, and stabbing of the animal, but that it was concerned pri-
marily about limb dislocation attendant to the use of a chain around one hind leg
of an animal and about the plunging of the conscious, freshly stabbed hog into the
cauldron of boiling water.

In another case, People ex rel. Freel v. Downs,86 one of two defendants,
Downs, a captain of a merchant marine vessel, was charged with cruelty for his
treatment of sixty-five turtles he transported from Cuba to New York. He perfo-
rated the turtles’ fins, passed a rope through the holes, tied the fins together, and
then placed them on their backs on the deck of the ship until the vessel reached
New York, where the other defendant, Smith, took delivery. Smith cut the ropes
binding the turtles and then stacked them side by side, on the edges of their shells,
and transported them to a warehouse.87 The court held that although there was tes-
timony that the method of transportation to the warehouse caused discomfort to
the turtles, the pain and suffering were “temporary,” “unavoidable,” and “neces-
sary to preserve the safety of the property involved.”88 The court stated that there
was a “legal license permitting the infliction of unavoidable pain” given that
“[m]an is superior to animals, and some of them he uses for food and is permitted
to slaughter them.” The court continued:

It must have come to the attention of many that the treatment of “animals” to be used
for food while in transit to a stockyard or to a market is sometimes not short of cruel
and, in some instances, torturable. Hogs have the nose perforated and a ring placed in
it; ears of calves are similarly treated; chickens are crowded into freight cars; codfish
is taken out of the waters and thrown into barrels of ice and sold on the market as “live
cod”; eels have been known to squirm in the frying pan; and snails, lobsters, and crabs
are thrown into boiling water.89

The court held that, as a matter of law, Smith could not be convicted of cru-
elty for the manner in which he transported the animals, because it was necessary
and justified and was consistent with the manner in which animals intended for
slaughter are transported; and accordingly, the court quashed the indictment
against Smith.90 The court refused to quash the indictment against Downs and re-
quired that he stand trial for perforating and tying the fins when alternative and
more humane means of transportation were available.91

Other cases involving animals used for food have yielded similar analyses. A
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particularly interesting case is Commonwealth v. Anspach,92 a case in which the
defendant, a manager of a Sears, Roebuck store, was charged with violating the
anticruelty statute by placing a small chicken in a bottle for the purpose of
advertising a special chicken feed that was given to the confined chick. The bot-
tle was nineteen inches high and had wire netting upon which the chicken stood.
The court held that so confining the chicken did not constitute a violation of the
anticruelty statute, because the custom in the industry was, according to the
court, even more inhumane. One expert witness, upon whom the court relied,
stated that young chicks were routinely placed in drawers that were only eight or
nine inches high and had much less space than the chick involved in the case, that
wire floors were common in brooder houses, and that commercial practice was
tending toward restrictive chicken cages in any event. Moreover, the court noted
that other farm animals are kept under very confined circumstances.93 Again, the
court did not analyze whether the conduct was cruel as that notion is ordinarily
understood. Rather, the court assumed that if the challenged conduct was not
worse than what was customary in the industry, then it could not be violative of
the anticruelty law.94

In a 1993 case, Commonwealth v. Barnes,95 the defendants were charged with
violating the state anticruelty law by neglecting their horses. Defendants claimed
that they intended to sell the animals for slaughter to make dog food and that, as a
“normal agricultural operation,” the failure to care for the horses was exempted
from the scope of the anticruelty law. The appellate court affirmed the defendants’
convictions, but the court made clear that the defendants had failed to prove that
the severe neglect of horses was, indeed, an accepted custom in that industry. Ac-
cording to the court, the defendants’ experts gave testimony that was inconsistent
regarding both the severity and the prevalence of the practice and that the defen-
dants provided no evidence that they had formed the definite intention to send the
horses to slaughter for dog food.96 The implication of Barnes is clear: had the de-
fendants produced consistent expert testimony that the severe neglect was cus-
tomary, and had they themselves provided creditable testimony that they had in-
tended to use these horses for dog food, the exemption under the anticruelty statute
for “normal agricultural operations” would have applied.

Cases involving the exploitation of animals in contexts other than food
production support the thesis that institutional uses of animals—however much
they may result in pain and suffering—are generally outside the scope of
anticruelty laws. The use of animals in research is usually exempted through an
explicit provision of the law or is otherwise adjudged by courts to be “necessary.”
In Taub v. State, a case that I discussed in Chapter Four and discuss further in the
third part of this book, the Maryland high court reversed Taub’s conviction un-
der the anticruelty law because “there are certain normal human activities to
which the infliction of pain to an animal is purely incidental and unavoidable”
and scientific research using animals is one such activity.97 What is even more
disturbing is that humane societies have traditionally led the fight to protect
vivisection and other “traditional” forms of animal exploitation. For example, in
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Vivisection Investigation League v. American Society for the Prevention of
Cruelty to Animals,98 the League and an individual plaintiff sought to enjoin the
ASPCA from using its name, or any similar name, based on the fact that the
ASPCA had favored the enactment of a law, since repealed, that provided for
“pound seizure,” or the taking of shelter animals by research facilities for use in
vivisection experiments. The League argued that the ASPCA had been formed
for the purpose of opposing cruelty in all forms and that the ASPCA’s support for
vivisection and pound seizure violated its corporate purposes. The court dis-
agreed:

In the divine plan of all creation, two orders . . . were ordained, the human and all
others. . . . From the origin of mankind, the dumb beast has been used to serve man
for his primary needs of food and clothing, in addition to other ancient services,
such as dragging his plow, transporting his burdens, guarding his home and being
his companion. Now there has been added the more recent use of animals in fur-
thering medical research in the discovery of scientific knowledge for the control of
disease, in alleviating pain and in prolonging life. In its limited co-operation in this
field of activity, the defendant evinces its primary love of humankind, to which is
subordinated its love of animals.

For the plaintiff to assert that defendant practices cruelty to animals because of
its viewpoint begs the question raised by the complaint. What is cruelty? The dic-
tionaries generally define cruelty as an inhuman act. Both organizations profess hu-
man [sic] behavior toward animals. This activity of the defendant represents but a
small area of its full concern and activity. And, of course, is not considered cruelty
by [the ASPCA].99

In another case, Fund for Animals, Inc. v. Mud Lake Farmers Rabbit Commit-
tee,100 an animal protection organization sought to enjoin a “rabbit drive” where
men, women, and children used baseball bats, tire irons, and wooden sticks to club
jack rabbits, who were perceived as a threat to crops. The trial court found that
children were permitted to participate in the “drive,” that many of the animals were
not killed but were permitted to suffer, and that some of the participants tossed rab-
bits at others who struck them with baseball bats. The trial court also found that
the purpose of the anticruelty statute was to prohibit unnecessary abuse of animals
and that “ ‘[w]hen animals threaten the physical or financial survival of man, he is
lawfully entitled to strike back and to use such tactics as appear necessary and rea-
sonable.’ ” The court refused to enjoin the rabbit drive; it found that “ ‘[k]illing,
maiming to some extent, mutilating to some extent, causing of pain and suffering
to rabbits are necessary incidents to a rabbit drive operated for their destruc-
tion.’ ”101 The court did order that children under the age of sixteen not be per-
mitted to participate and that the use of rabbits for “Bunny baseball” or for other
sport or game activities be forbidden. The appellate court affirmed. Interestingly,
although the plaintiff in the case—Fund for Animals—appealed the decision, it
conceded on appeal that it was satisfied merely to stop the use of the rabbits for
sport or game purposes and not to stop the drive altogether.

Despite the particularly cruel means of killing used in hunting, there is a 
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dearth of cases that deal with it. This paucity of case law is due to a legal doctrine
that effectively insulates hunting from challenge. Most of the more serious cru-
elty involved in hunting occurs when an animal is wounded, but not killed, by a
hunter. Although the hunter is the direct cause of the animal’s suffering, the com-
mon law has always taken the position that a hunter has no obligation to ensure
that the animal is killed. In an English case, Hooker v. Gray,102 the defendant was
charged with violating the anticruelty law when he shot, but did not kill, a neigh-
bor’s cat. The wounded cat returned to the owner’s yard and was discovered by
the owner to be in great pain. The defendant knew that he had not killed the cat,
although he testified that he had intended to kill the cat; and although he knew the
identity of the cat’s owner, he had done nothing to make the owner aware of the
cat’s plight or to alleviate the cat’s distress. The appellate court affirmed the dis-
missal of the complaint on the ground that the defendant did nothing unlawful in
shooting the cat, who was on the defendant’s premises, with the intent to kill the
cat. If the defendant had merely intended to wound the cat, the result would have
been different, the court held.103 Most important was the court’s concern that
given that the defendant’s conduct in shooting the cat was not unlawful, it would
be anomalous to impose liability on the defendant for failing to ensure that the cat
was dead, and the court could not “possibly say that that is cruelty under the
statute,” because such a rule “would oblige anybody who was shooting animals,
such as rabbits, hares, or any such thing, and who wounded one, to follow it up
and to kill it at once. If the Legislature meant to say that that is the way in which
shooting is to be conducted, they must say so in much plainer terms than they have
said at present.”104 If the original act is lawful because it is explicitly permitted
by the statute, or because it is held by a court not to contravene the statute, or be-
cause it is justified, as in the case of protection of person or property, then the ac-
tor is usually not under an obligation to ensure that the animal is not suffering as
a result of that act. In Hooker, Justice Phillimore expressed in dicta that “[i]f a fe-
rocious dog flies at me and I shoot or strike at it with the view of defending my-
self and thereby inflict a mortal wound, there may be, I think, no duty to that dog,
because I was only defending myself.”105 That is, if inflicting the wound is justi-
fied by self-defense, then the actor has no duty to ensure that the dog is actually
dead or to kill the dog if the defendant sees that the animal is suffering. If the in-
jury-producing act is unlawful or unjustified, then the defendant may have a duty
to ensure that the animal is not consequently suffering pain. For example, in Laner
v. State,106 the defendant shot trained wolfhounds who were running across land
owned by others and along a country road, chasing deer. The defendant did not
bother to see whether the dogs had been killed outright, and the dogs were, in fact,
injured. In affirming the defendant’s conviction, the court rejected the defendant’s
argument that the dogs represented a nuisance because they offended the decency
of others, and replied that “we fail to see how the ancient sport of running the
hounds or wolf hunting in any way can offend public decency.” The court held
that the defendant had violated the cruelty statute because “[h]e knew that he had
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hit the dogs and he was willing to let them drag themselves off and suffer and
die.”107

Unless a person is hunting illegally for whatever reason, the shooting of an an-
imal does not constitute cruelty. Because the injuring act is lawful, the hunter in-
curs no duty to ensure that the animal is actually dead. Accordingly, there is no li-
ability under anticruelty laws when hunters allow injured animals to escape and
die lingering deaths.

There are many, many cases that effectively insulate from challenge various
uses of animals that result in unspeakable pain and suffering to animals. There are
very few cases that have held that the exploitation of animals that is part of some
accepted activity constitutes cruelty.108 A notable exception is Humane Society v.
Lyng,109 which involved a challenge to a regulation promulgated by the Depart-
ment of Agriculture requiring that certain cattle be branded on the face with a hot
iron. The court found that there had been no consideration of the cruelty issue by
the government and that more humane marking alternatives had been rejected
“based more on inconvenience to farmers than on inconvenience to cows.”110 Al-
though Lyng demonstrated that on rare occasions courts look more carefully at
agricultural practices, the case is idiosyncratic because hot branding of the face is
not an “accepted” agricultural practice in that it was adopted only for purposes of
facilitating a government program.111

If the primary purpose of anticruelty statutes is to improve human character,
then it makes sense to say that the acts that the laws prohibit should be limited to
those that reflect a malignant and sadistic character or those in which animal suf-
fering provides no human benefit (other than sadistic enjoyment). Society—at
least at this time—is not prepared to regard the hunter, the factory farmer, the sci-
entist, or the rodeo performer as displaying a malignant or sadistic personality in
providing benefits to humans. Ironically, this reluctance exists even though par-
ticipants in these activities may enjoy inflicting pain on animals. If we want to im-
prove human character, we will inevitably focus on “deviant” behavior, but we
will exclude all behavior that is part of socially accepted practices. For example,
if a person eats meat, that person is unlikely to be particularly critical of farming
practices, especially when their improvement will result in higher meat costs.

A review of cases in which defendants have been found liable under anticru-
elty cases indicates that the activity proscribed by these statutes may be classified
as conduct that generates no socially recognized benefit for the individual or
society. Put another way, the conduct is not part of an institutionalized use in
which the infliction of pain on an animal is regarded as a causally necessary part
of an accepted activity.112 Accordingly, the killing or maiming of an animal under
such circumstances represents a destruction of property and a morally unneces-
sary infliction of pain or death. For example, in State v. Tweedie,113 the defendant
was convicted of killing a cat by placing the animal in an activated microwave
oven at the defendant’s place of employment. The appellate court, which affirmed
the conviction, upheld the trial court’s finding that “defendant was indifferent to
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the pain and suffering he caused the cat”114 and that the defendant’s only concern
was that he might lose his job. In another case, In re William G.,115 the minor
defendant sought to have his male dog mate with a neighbor’s female dog. When
the mating attempt proved unsuccessful, the defendant kicked the female dog and
threatened to kill her. The defendant later poured turpentine on the female dog and
lit the dog on fire. The appellate court refused to overturn the defendant’s con-
viction based on the alleged vagueness of the state anticruelty statute. The court
held that persons of ordinary intelligence could not but conclude that “the burn-
ing of a dog to the extent that he [sic] had to be destroyed constitutes torture, tor-
ment and cruelty as defined by the statute.”116 A number of cases in which cru-
elty convictions were affirmed involved sadistic conduct, such as beating or
burning an animal, that no one would argue provides any social benefit.117 For ex-
ample, in Tuck v. United States,118 the court upheld the defendant pet-store
owner’s conviction for violating the anticruelty law when the defendant had
placed a puppy and a rabbit in an unventilated display window and had then re-
fused to remove the rabbit, whose body temperature registered as high as the ther-
mometer was calibrated—at 110 degrees Fahrenheit. Tuck had to be physically
restrained while officers removed the rabbit, who was salivating and had suffered
a heat stroke.119

If, however, conduct can be “justified” as an effort to discipline or train an an-
imal, then the conduct is generally outside the scope of the anticruelty laws. As we
saw above, the law permits the infliction of significant pain on an animal for pur-
poses of training and disciplining, and a conviction for violating the anticruelty
laws will be sustained only when “such a punishment and such infliction of vio-
lence is foreign to and not dictated by any feeling incident to humanity, save that
of cruelty.”120 “Normal” punishment—and the attendant pain and suffering—can
always be justified if the actions are reasonably calculated to facilitate the ex-
ploitation of the animal as part of an activity that is socially accepted; excessive
beating serves no socially recognized purpose and results in the destruction of
property, which, even though the property may belong to the defendant, represents
a net loss to society.

The vast majority of cases in which defendants are found to have violated
anticruelty laws involve the neglect of domestic animals, rather than the commis-
sion of affirmative acts, such as beating, burning, or torturing. Some of these de-
cisions concern the neglect of animals such as dogs, cats, or other animals that are
not ordinarily kept as food animals, and most of these cases involve what appear
to be eccentric people who kept too many animals in their homes under circum-
stances unhealthy to both the animals and the defendants. For example, in
Reynolds v. State, the court affirmed the conviction of a defendant who had
confined “eleven dogs, one parrot, two tarantulas, two fox, and at least one snake”
in filthy, cramped, and otherwise unhealthy conditions in her home, and had
confined two rabbits and seven cats in a nearby shed that was filthy and hot.121 In
State v. Linder,122 the court refused the defendant’s motion to controvert a search
warrant, given that the defendant had told officers that she had approximately
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twenty-nine dogs living inside her house, that the officers had observed through a
window that the defendant’s premises were infested with flies and saturated with
urine and feces, and that the officers had observed dogs in various stages of ne-
glect and mistreatment. In LaRue v. State, the court upheld LaRue’s conviction for
cruelty because the defendant had kept at his home a large number of stray dogs
that suffered from mange, blindness, dehydration, parasites, infections, pneumo-
nia, and distemper and had to be euthanized.123 Cases like Reynolds, Linder, and
LaRue involve mistreatment of animals that is outside of any accepted institutional
exploitation of animals and is, therefore, regarded as a completely unproductive
use of animal property.

Most neglect cases, however, involve farm animals. Although there is an es-
tablished and accepted institutional framework that can—and does—accommo-
date pervasive cruelty to farm animals, this cruelty may be said to have economic
benefit. Indeed, those involved in the industry argue that practices characterized
as cruel, such as veal confinement, are justified by economic considerations. The
neglect of farm animals, however, involves conduct that does not fit into this in-
stitutional use and that, like the other cases in this section, involve the socially un-
desirable destruction of property. For example, in State v. Walker,124 the defen-
dants failed to provide food, water, and shelter to their herd of 130 cattle, and many
of the cows died. In State v. Brookshire,125 in which the court affirmed the defen-
dant’s conviction for cruelty, the defendant, who claimed to be physically injured
and unable to care for his herd, failed to supply food or water to his cows, and ap-
proximately fifty perished. There are many such cases.126

In all of these cases, whether they involve active cruelty or neglect, the no-
tion of necessity is understood in its ordinary-language sense. This represents a
significant departure from cases involving institutional animal exploitation,
where necessity is understood by reference to what is considered acceptable
within the context of the socially accepted activity. For example, in Tweedie, the
defendant argued on appeal that the statute, which prohibited “cruelly kill[ing]”
animals, was unconstitutionally vague. The appellate court treated Tweedie’s
argument with a brief but pointed response: “No idiosyncrasy of a trier of fact is
required to conclude that the killing of the cat in this case was cruel. . . . It would
be absurd for us to conclude that the killing of the cat in this manner was not a
cruel killing prohibited by the language of [the statute].”127 In a neglect case,
Cross v. State,128 the defendant, who was convicted of “unreasonably” failing to
provide “necessary” food, care, and shelter for his horse, argued on appeal that
the language of the statute was vague. The appellate court, which affirmed the
conviction, held that although the qualifying adverb and adjective were “not
defined by statute, . . . [they] are words in common use and, therefore, must be
understood according to their common meanings in the context in which they are
employed.”129 Juries and courts are permitted to apply the notion of necessity in
a manner that reflects the ordinary understanding of the term precisely because
the action or omissions in these cases occur outside the context of institutional-
ized animal exploitation. As I showed above, in cases involving institutional ex-
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ploitation the jury or court is precluded from employing the ordinary notion of
cruelty or necessity through those devices that are designed to ensure that such
exploitation is effectively removed from the ambit of the anticruelty statutes.

Penalties and Enforcement Difficulties

In addition to the various doctrines, described above, that have the effect of re-
moving virtually all institutionalized exploitation of animals from the scope of an-
ticruelty laws, other aspects of these laws exacerbate the inability of the laws to
provide any meaningful protection to animals. Most important is that with very
few exceptions anticruelty laws provide for the minimal level of criminal culpa-
bility. Most states treat violations of anticruelty laws as summary offenses or mis-
demeanors and provide for penalties that do not usually exceed a fine of $1,000 or
a prison term of one year. Some states provide for more severe penalties. For ex-
ample, California law provides that cruelty to animals may be treated as a felony,
with a fine of up to $20,000 and a prison term of up to one year.130 Wisconsin law
provides that in certain cases the maximum penalty may be two years imprison-
ment and a fine of $10,000.131 In any event, imprisonment is hardly ever imposed
on violators, and the punishment is typically a fine that is far less than the maxi-
mum that is authorized. If the particular animal involved is the property of another,
then the penalties are higher in some states, and the owner can always seek redress
in a civil suit—an option not available when the animal is either unowned or is the
property of the person who killed or injured the animal.

Another doctrine that serves to blunt the ability of these laws to protect ani-
mals involves standing to invoke the jurisdiction of the court. Standing require-
ments, discussed in Chapter Four, determine whether the party bringing the suit
has the requisite interest in the matter in light of the relief requested. In Chapter
Four, I discuss federal standing law. It is important to consider state standing
briefly given that anticruelty laws are primarily state laws and that restrictive
state standing rules can have a distinct impact on the enforcement of these laws.
For example, in People for the Ethical Treatment of Animals v. Institutional An-
imal Care & Use Committee,132 the Oregon Supreme Court held that an animal
advocacy organization did not have standing to challenge the decision of a uni-
versity animal care and use committee to allow certain experiments. The court
held that the animal group was not an “aggrieved” party under state law, because
the group asserted interests—the protection of animals and the inappropriate use
of tax revenues—that were “concerns for political choices, interests that are not
‘substantial’ for the purposes of standing for judicial review.”133 In Jones v.
Beame,134 the plaintiff sought a declaration that the city of New York was oper-
ating certain of its zoos in violation of the anticruelty law, and an injunction
against the selling of animals by the zoo. The court did not reach the case on the
merits, since it held that the complaint should have been dismissed because the
plaintiff and the courts were in no position to interject themselves into the dis-
cretionary management of public business by public officials. In Walz v.
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Baum,135 the plaintiff sought an injunction against the state of New York, claim-
ing that the state, through its office of Kosher Law Enforcement, was partici-
pating in cruel and inhumane methods of handling animals before slaughter. The
court held that the plaintiff did not have standing, because he had “shown no per-
sonal or property rights of his at stake.”136

In both Jones and Walz, the courts suggested that although the plaintiffs did
not have standing to seek declaratory or injuctive relief, the plaintiffs might be able
to seek direct enforcement of the anticruelty laws through a special proceeding
known as a mandamus action filed against the relevant public official charged with
enforcing the law. The difficulty is that such actions usually require that the act not
performed by the public official be one that the official has a clear duty to perform,
and not merely a discretionary act. In light of the tremendous ambiguity of the lan-
guage used in these statutes, it is difficult to argue that the determination of what
constitutes cruelty is not ultimately within the discretion of those who enforce the
law. Accordingly, if courts find that private plantiffs do not have standing to seek
declaratory and injunctive relief, and if the law enforcement officials responsible
for enforcing the law do not choose to act, which is often the case, little, if any-
thing, can be done.

Moreover, the refusal of courts to grant standing to seek injunctive or
declaratory relief has special significance in the context of animal cruelty. The
usual reason given for this judicial reticence is that, as a general matter, courts
have refused to enjoin the commission of crimes. Rather, the law must wait until
the act is done and only then can it intervene. Although this rule may, for various
reasons, make sense in the context of human acts, it makes absolutely no sense
in the context of animals, where violations may occur constantly, with the result
of continuing criminal litigation that many law enforcement officials are unwill-
ing to conduct. In addition, once the objectionable conduct occurs, the animal is
usually either maimed or dead. Even though police officers are generally not em-
powered to get injunctions to stop people from committing crimes against other
people, there is a whole range of tactics that police may use to accomplish the
same result. For example, if the police have reason to believe that X is about to
kill Y, they may arrest X for attempted murder or, possibly, conspiracy. If,
however, they know that X is planning on conducting activity that the police
regard as violative of the anticruelty law, they must often wait until the act is
performed before they intervene. This has anomalous results. For example, in
Pennsylvania Society for the Prevention of Cruelty to Animals v. Bravo Enter-
prises, Inc.,137 the plaintiff humane society sought an injunction against the
performance of bullfights in Philadelphia. Although the bullfight was labeled by
its promoters as “bloodless” in that the animal was not killed, the animal was
clearly tormented and had metal spikes plunged into his body. The trial court
granted the injunction, but the appellate court reversed, holding that although the
court had jurisdiction in equity to enjoin the commission of crimes in certain
limited situations, the humane society lacked standing to seek injunctive relief,
because it had no greater power than did police officers, who could not obtain
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injunctive relief in the case of human crimes. The court also held that the humane
society did not have standing to stop the bullfight as a public nuisance, because
the society did not have “any greater property right in the prevention of such of-
fenses” than did the general public, and under those circumstances only a public
authority could enjoin the nuisance.138

A third problem occurs when anticruelty statutes require proof of a mental
state on the part of the defendant. Animals cannot speak, so there is no way for an
abused animal to provide evidence that the defendant acted with the requisite men-
tal state. For example, in State v. Roche,139 the defendant was convicted of se-
verely overdriving a horse who died as a result of the abuse. The court reversed
the conviction, holding that although intent was immaterial, the act had to be per-
formed willfully and not by accident. The court held that because the proof was
circumstantial, the evidence was consistent with the inference that the defendant
acted accidentally.140 Many cruelty cases involve circumstantial evidence, and to
the extent that the particular statute requires proof of a mental element, convic-
tions become more difficult to obtain.

Recognizing Human Interests

The cases I have reviewed in this chapter demonstrate that the supposed balanc-
ing of human and nonhuman interests will tip in favor of the latter if and only if
there is no recognized human interest in exploiting animal property in the partic-
ular circumstance. If there is a recognized human interest, then the nonhuman usu-
ally loses. In a 1993 decision involving a state anticruelty statute and local ordi-
nances, Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah,141 the United
States Supreme Court illustrated how a court could recognize an interest of hu-
mans that had previously been unrecognized, and could reverse what had been a
partial tip of the scales in favor of animals.

Church of the Lukumi Babalu Aye involved the “sacrifice” of animals in the
rituals of the Santeria religion. Santeria, which has hundreds of thousands—per-
haps millions—of adherents in this country, is a “syncratized” religion; that is, it
is a religion that has mixed two different religious traditions—Christian and non-
Christian—into a unified whole. The non-Christian aspect of Santeria is the
Yoruba religion, which came to the New World with the introduction of slaves
from Nigeria. Prohibited from the practice of Yoruba, the slaves incorporated
Yoruba into the Roman Catholicism that was forced upon them, and the resulting
fusion is known as Santeria. Most of the Santeria deities, or orishas, have dual
identities as Catholic saints: for example, Chango, the Santeria deity of fire and
war, is also identified as Saint Barbara.

Santeria practitioners use goats, sheep, pigs, chickens, pigeons, doves, guinea
pigs, and turtles as “sacrifices” to appease the various orishas or to cast various
spells. These animals are usually bled to death (sometimes over a prolonged pe-
riod), and their blood and body parts are used for different purposes. Sometimes,
the animal remains are cooked and eaten; often, a part of a corpse is left in a pub-
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lic place, such as a parking lot or a park, and the remainder is disposed of, de-
pending on the particular ritual and purpose for which the animal was used.

The issue presented in Church of the Lukumi Babalu Aye was whether the con-
stitutional guarantee of freedom of religion was violated by the government—in
this case the city of Hialeah, Florida—prohibition of these sacrifices. A full dis-
cussion of all the Hialeah ordinances, or the law concerning the regulation of re-
ligious conduct, is not relevant to the discussion in this chapter.142 What is rele-
vant, however, is that one of the Hialeah ordinances that was challenged
incorporated the Florida state anticruelty statute, which subjects to punishment
anyone who “unnecessarily” kills “any animal.” The city had requested from the
Florida attorney general an opinion whether the prohibition of these Santeria
killings was consistent with state law, and, according to the Supreme Court, the
attorney general “appeared to define ‘unnecessary’ as ‘done without any useful
motive, in a spirit of wanton cruelty or for the mere pleasure of destruction with-
out being in any sense beneficial or useful to the person killing the animal.’ ”143

The Court responded that in interpreting the state law, the attorney general and
Hialeah had impermissibly determined that only killings for religious (specifically
Santeria) reasons were deemed “unnecessary,” whereas almost all other uses of
animals—including hunting, fishing, extermination, slaughter for food, including
Kosher slaughter, and the euthanasia of unwanted animals—were all deemed
“necessary.” The Court concluded that the ordinance, which incorporated an os-
tensibly neutral state anticruelty statute, was being interpreted in a non-neutral
manner and in a way that did not apply generally to the conduct of animal killing.

Church of the Lukumi Babalu Aye illustrates well the problem of “necessity.”
Obviously, the attorney general of Florida thought that most animal killings were
“necessary” in that they were done with a useful motive and were beneficial to the
person doing the killing. He did not think that Santeria killings qualified as neces-
sary, because, in his view, they were done solely for the pleasure of destroying the
animal and without any useful motive. To put this in the language of legal wel-
farism—in which it fits most comfortably—the attorney general regarded non-
Santeria killings as occurring within accepted institutional structures that ex-
ploited animals in a socially useful way, whereas Santeria killings represented a
mere “waste” of animal resources.

As far as the state was concerned, there were no recognized human interests to
balance against the animal interests. Legal welfarism holds that it is precisely in
this situation—and in no others—that the supposed balance tips in favor of ani-
mals. What the Supreme Court did was to hold that there was an institutional con-
text in which these killings occurred, and that the state could not, without violat-
ing constitutional guarantees of freedom of religion, regard the Santeria killings
as the mere “waste” of animal resources. The Court, by recognizing that there was
a human interest here, upset the balance that the state had created in favor of non-
humans in the particular context of Santeria killings.

Moreover, the Court’s decision is illustrative of legal welfarism in its disre-
gard for animal interests. As Judge Posner has stated, “No doubt in this country,
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in this day and age, religious liberty is the cost-justified policy” because of our
general regard for individual freedom, which “appears to be valued for itself rather
than just for its contribution to prosperity.”144 The Court’s holding in Church of
the Lukumi Babalu Aye simply reflects this concern for religious freedom at the
same time that it reflects the Court’s implicit acceptance that animals are property
that may be exploited in religious and nonreligious contexts. If animals had re-
spect-based rights, religious freedom concerns would not suffice to outweigh those
rights. After all, no one argues that human “sacrifices” are protected by the con-
stitution. The Court was unable to accord regard for animal interests because the
legal system precludes such regard by allocating property rights in animals. The
status of animals as property necessarily decided the religious issue.

Church of the Lukumi Babalu Aye not only illustrates the general thesis about
legal welfarism but also speaks volumes about a point made earlier—as a general
matter, when the law does prohibit humans from exploiting animals, there is usu-
ally some concern that transcends the animal interest. Santeria killings represent
one of the few instances in which law enforcement personnel—and not just in
Florida—have been willing to use anticruelty statutes to prohibit an activity harm-
ful to animals. The reason for this willingness, I believe, is that Santeria is seen as
an “unpopular” religion or “cult,” and in our society, it is permissible to persecute
“cults.” Indeed, this very view was expressed explicitly by Roger Caras, president
of the American Society for the Prevention of Cruelty to Animals, who stated that
“this voodoo-like religion is not legitimate in the context of modern America.”145

In a sense, the Supreme Court simply erased the “cult” status of Santeria and pro-
vided it with a legitimate institutional context that involved recognized human in-
terests.

Conclusion

Even if anticruelty statutes provided for “rights” for animals, the content of such
a right would be rather meaningless. A right to humane treatment is a right to have
treatment evaluated under the anticruelty statute and to have animal interests and
human interests balanced. For the reasons discussed above, however, it is difficult,
if not impossible, to find any real content in such a right, because the only thing
that such a right would prevent would be completely gratuitous cruelty. And the
reason the anticruelty statutes prohibit gratuitous cruelty is that humans have no
legitimate interest in acting in a sadistic manner toward animals in a context in
which there is no human benefit. Accordingly, the only time an animal wins the
balancing test is when the human has no recognized interests to balance against
the animal’s interests. If the person has virtually any interest other than the satis-
faction of sadistic impulses, the animal generally loses.

To put the matter another way, legal welfarism provides for a level of animal
welfare—and only that level of welfare—that is consistent with the efficient ex-
ploitation of the animal given the particular use involved.
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Part II Conclusion

IN PART II of this book, I have sought to test the thesis of legal welfarism in a gen-
eral context—the use of anticruelty laws to regulate animal treatment. I have ar-
gued that anticruelty laws do not give rise to animal rights but instead merely re-
quire that level of animal protection that is most consistent with maximizing the
freedom of the property (animal) owner and that effectively prohibits only those
animal uses that Locke would regard as “wasteful.” This level of protection is fa-
cilitated by a group of doctrines that effectively permit any animal treatment that
is part of an institutionally recognized use of animals.

In Part III of the book, I test the thesis of legal welfarism in a particular but
more specific and complicated context: the use of animals in scientific experiments
regulated under the federal Animal Welfare Act.
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PART II I

A Specific Application of the Theory: 
The Regulation of Animal Experimentation

It is an affront to my own ethical sensibility to hear arguments that
the suffering of animals is of greater moral weight than are the
advancement of human understanding and the consequent
alleviation of human suffering.

C. R. Gallistel, “Bell, Magendie, and the Proposals to Restrict
the Use of Animals in Neurobehavioral Research”





C H A P T E R  E I G H T

Animal Experimentation: 
Animal Property and Human “Benefit”

THE PURPOSE of Part III of this book is to test whether the thesis of legal welfarism
works in a specific context involving a particular use of animals in a highly com-
plex regulatory structure. That is, although everyone objects to animal “cruelty”
in the abstract, “cruelty” often occurs in particular institutionalized contexts and
is not merely the result of random acts that are often the subject of anticruelty
cases. In most of these particular situations involving animals, the status of ani-
mals as property does not explicitly determine the outcome of our balancing of hu-
man and animal interests. Indeed, were that the case, the futility of the balancing
approach would be obvious, and we would all spare ourselves the time and energy
involved in trying to apply the balancing framework. Rather, the property status
of animals is hidden in the background, and even those who are aware of that sta-
tus and who accept its legitimacy rarely justify their exploitation explicitly or ex-
clusively on the property status of animals. They rely instead on notions of human
welfare, human rights, and, in some cases, theological notions about humankind’s
supposed dominion and control over animals. The property paradigm gets played
out in the context of institutional structures that protect the preordained outcome
of the balancing process while still maintaining that animal welfare is an impor-
tant part of the calculus.

For example, much of the rhetoric in defense of fur focuses on the notion that
people should have a “choice” in their clothing. Indeed, one person, a celebrity
with a history of supporting progressive social causes, when criticized for wear-
ing a fur, replied in a letter, “For me to choose to wear a fur coat or not is none of
your business.” This is “MY choice.”1 What is intriguing about this comment is
that if the writer reflected for a moment, she would see that her argument in favor
of personal liberty, or choice—a value highly prized in liberal society—begs a
most elementary question: do we morally have the right to make the particular
choice at issue? Surely, when we legislate against murder, we remove or reduce
“choice.” When we outlaw racial discrimination, we remove or reduce “choice.”
But those “choices”—to kill or to discriminate against others on the basis of race—
are regarded as options that a civilized society cannot afford to offer its citizens
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without threatening a breakdown of moral fiber. So we all agree that at least some
“choices” may—and, indeed, should—be restricted. Why, then, do we think that
the fur issue should be analyzed differently? Why do so many well-meaning and
intelligent people think that the fur issue may be resolved by resorting to a most
question-begging reliance on the notion of “choice?”

The reason is that the “choice” argument necessarily assumes that animals may
be used for the relatively trivial purpose of providing clothing thought to be styl-
ish, and that assumption necessarily itself assumes that the human/animal conflict
balancing has already been performed and that the animal has lost. The only rea-
son that could possibly explain our willingness to inflict hideous pain and suffer-
ing on millions of animals mutilated in leghold traps or electrocuted, gassed, or
strangled on fur farms is that we have already made the decision that animal life
and suffering matter so little that massive pain and suffering can be justified by
fashion. An animal’s fundamental interest in life and in avoiding pain and suffer-
ing is outweighed by our desire to appear sensual or desirable or stylish. The sta-
tus of the animal is as a thing; “it” has virtually no interests that we respect unless
its abuse does not increase—but, in fact, decreases—overall social wealth. Buried
deep below the choice “argument” is a set of assumptions about animals, and these
are all based on notions of animals as property, as things.

With this thought in mind, I focus on experiments using live animals, or vivi-
section, to show how the paradigm of property functions to facilitate and guaran-
tee the exploitation of animals.

The use of animals in science is a broad topic that extends beyond what we
might regard as experiments using live animals and arguably covers drug and
product testing, the production of research products that rely on animals, and the
use of animals in scientific education. My focus here is limited: I examine the le-
gal structures that have arisen in connection with the federal Animal Welfare Act
(AWA). To the degree required, I also mention other laws in order to explain the
federal structure. I not only omit the other uses of animals that might be consid-
ered in a discussion of the use of animals in science, I also exclude, except in pass-
ing, statutes other than the AWA that directly concern experiments using animals.
My goal is not to provide an exhaustive review of the uses of animals in science.
Rather, I wish to focus on one mechanism for the regulation of animal experi-
mentation—the AWA—in order to demonstrate how systematically flawed the act
is and how these flaws reflect my thesis about legal welfarism.

In this chapter I explore the current controversy concerning vivisection. In the
next chapter, I examine the development of the AWA from its inception to its most
recent amendments. As part of this discussion, I explore the normative consider-
ations that form the foundation of the act, including its implicit assumption that
animals are, indeed, property. In the following chapters, I review administrative
and judicial interpretation of the AWA in order to demonstrate how these norma-
tive considerations dictate the outcome of our supposed balancing of human and
animal interests.
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Animal Experimentation 167

Animal Experiments and Protected Benefits

Just as in the case of furs, the defense of animal experimentation almost always
rests on unarticulated assumptions about the immorality or, to a lesser degree, the
impracticality of challenging certain widely held—and morally justified—notions
about private property, but these assumptions are usually not revealed in the first
level of debate. Rather, the scientist points to the supposed benefits of animal ex-
perimentation. These benefits may consist of three types: (1) benefits that already
exist and are currently available allegedly as the result of animal use; (2) benefits
that portend some direct application to a problem in the immediate or reasonably
foreseeable future (“applied” research); or (3) benefits that consist of knowledge
without any immediate or beneficial application (“basic” research).2 Moreover,
scientists point to their right to use animals as a necessary step in the generation
of these benefits and ideas, and they often claim that their use of animals is con-
stitutionally protected because, as a general matter, scientific inquiry is protected
under the First Amendment.

The view that experimentation is constitutionally protected enjoys some sup-
port among legal scholars. For example, the late Professor Thomas Emerson, one
of the leading experts on the First Amendment, observed that experimentation “is
a vital feature in the development of new information, ideas, and theories.” He
analogized experimentation to “marching in a demonstration, the publication of a
newspaper, and the organization of a political party.”3 That is, experimentation is
a necessary precondition for scientific speech; and, so the reasoning goes, if the
latter is protected, the former must be as well. Professor Rebecca Dresser has de-
fended this general view in the particular context of animal experimentation, ar-
guing that “there are convincing legal reasons for postulating” a First Amendment
right to engage in animal experimentation and that only “compelling” state inter-
ests suffice to justify the regulation of animal experimentation.4 She argues that
the “interest in protecting free inquiry and its resultant social benefits are poten-
tially matters of constitutional concern.”5

Related to this notion that science is somehow “special” is the view that the
public has a right to this knowledge, especially insofar as it promises cures for
diseases or other improvements in human life. Although American law does not
(yet) formally recognize a property right in health care, there can be no doubt that
large numbers of our own population, as well as those in many other parts of the
world, view health care morally as the right of every citizen. In any event, every-
one agrees that the “public” (however broadly or narrowly defined) deserves the
best scientific information even if there is disagreement about how best to dis-
tribute that information. These mutually reflective views necessarily support each
other. Scientists seek to protect their perceived right to gather knowledge by ar-
guing that such protection can only serve the public right to the best health care.
And to a lesser degree, but in an increasing number of instances, scientists point
to the proprietary value of their ideas—that is, to the more directly pecuniary



rewards they can obtain in the form of patents or other financially valuable
property.

Although these various types of benefits, together with their alleged constitu-
tional protection, appear to represent values other than property in animals, they
reflect property values in two respects. First, they represent the view that scientists
(or scientists in conjunction with the public) have property interests in knowledge.
Second, and more important for present purposes, is that the benefits arguments,
and the argument that science is constitutionally protected, serve to obscure the
property status of animals by ignoring that the status of animals is even a moral
issue. As in the case of the fur debate, those who argue in favor of vivisection fail
to discern that they are begging the most important questions. If understood
literally, the argument that scientists have a right to gather information would
mean that the law could not, at least as a prima facie matter, impose any limits on
the ability to gather information. But surely the law imposes many limitations on
the right to gather information. For example, there are laws that prohibit even
scientists from experimenting with hallucinogenic drugs in order better to under-
stand brain biochemistry, or that prohibit scientists from kidnapping children for
use in experiments. These activities would surely permit scientists to gather use-
ful information, but for a variety of reasons, we have collectively decided that such
knowledge would come at an unacceptably high price. Similarly, the public is not
entitled to any knowledge, or knowledge gained by any means. The public would
surely benefit if more knowledge about cancer could be obtained, and such
knowledge could surely be obtained more easily and more reliably if we used
humans rather than rats in laboratory experiments. But most people agree that
irrespective of the unquestionable public benefit, such information would come at
too high a moral price.

The problem with either version of the benefits argument (i.e., from the
researcher’s or the public’s point of view) is that it assumes an answer to the
question, Do animals have rights? and does not provide one. That is, we cannot
even make a benefits argument unless we have already decided that it is
appropriate to treat animals solely as means to human ends—as property—
though such treatment is precisely what is sought to be justified in making such
an argument. We can see this point clearly by considering a simple example.
Imagine that a researcher has designed an experiment that will produce infor-
mation that will lead directly and immediately to a cure for cancer. In order to
do this experiment, the researcher needs ten human beings, who will be exposed
to painful procedures without anesthesia. At the end of the experiment, the hu-
mans will be killed. The researcher has tried to find willing human subjects, but
no one has volunteered, and if the experiment is to be done at all, it will be
necessary to use unwilling human subjects.

In my experience using this hypothetical in hundreds of class lectures and
public talks, no one has ever agreed that it would be permissible to use the ten
unwilling human subjects for such an experiment. Even when reminded that
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cancer causes enormous suffering not only to victims of cancer but to their
families, and even when the hypothetical is qualified to restrict the pool of eligi-
ble subjects to those without families or friends who might care about or miss
them, the answer remains that it would not be morally permissible to use unwill-
ing subjects for this purpose.

It is difficult, if not impossible, to understand how someone who subscribed to
utilitarian moral theory could refuse to allow the use of the unwilling subjects for
the experiment.6 After all, millions of people worldwide die from cancer, and
many of those people suffer considerably from the illness before they die. Their
families also suffer before and after the patients die. Surely, if utilitarianism as a
moral theory means anything, it means that we are obligated to relieve the hideous
suffering and death from cancer if we can do so in a way that inflicts harm on only
a handful of people. Nevertheless, people overwhelmingly reject such a scenario,
and they do so on the grounds that consequences simply do not matter when 
certain interests are involved. That is, many of us would allow consequences to
determine the extent of protection of only some interests. We might, for example,
accept that our collective interests in having expensive stereos in our homes ought
to be sacrificed if the consequence would be the elimination of hunger. But when
it comes to fundamental interests, like the interest in life and liberty that is
protected under our system of law, then we are unwilling to sacrifice such inter-
ests even if desirable consequences would result from the sacrifice. In other words,
we believe that there are certain interests that cannot be abrogated even if desir-
able and substantial benefits would result.

Our moral intuitions are very strong in this respect and, indeed, are embodied
in the legal standards governing human experimentation. Although recent reports
indicate that American citizens have been used as experimental subjects without
their consent, any experimentation involving human subjects that is conducted or
supported by the federal government, or subject to governmental regulation,
legally requires that the investigator obtain the informed consent of the subject.7

An institution that performs research with human subjects must have an Institu-
tional Review Board (IRB) that reviews all such research8 and limits permissible
experiments to those that minimize risk and that anticipate benefits that make any
such risk reasonable.9 The IRB is also required to ensure that all potential human
subjects are fully informed of all risks, benefits, and alternatives, and that all
subjects understand that their participation is voluntary and that they may
withdraw at any time without penalty.10 There are explicit precautions about the
use of vulnerable populations, such as children, prisoners, pregnant women, the
mentally disabled, and the economically disadvantaged, because such persons
may be more open to coercion, which is explicitly prohibited.11 If there is no
informed consent, or if the detailed requirements for informed consent are not
strictly satisfied, then the research is absolutely prohibited, except when the
research risk is minimal, defined as risk no greater than that “ordinarily encoun-
tered in daily life,” when the waiver or alteration of informed consent require-
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ments is necessary and will not adversely affect the rights and welfare of the sub-
ject, and, where appropriate, when the subject is provided with pertinent informa-
tion after participation.12

The reason for the IRB and the informed consent requirements is clear: human
beings have the right not be used in experiments against their will and without their
knowledge irrespective of any putative benefit to be gained from particular re-
search. So the cancer experiment described above would be illegal for two rea-
sons: first, the subjects would, by definition, be unconsenting, and the experiment
would violate their rights; and second, even if the subjects consented, the risks pre-
sented by the experiment (the certainty of death) would make the experiment im-
permissible.13

The moral and legal concerns involved in experiments with human subjects
make clear that the status of experiments as morally or legally permissible requires
a prior determination of the research subject’s status as rightholder and of the
scope of rights possessed by the subject. The anticipated benefits from any exper-
iment—however great those benefits might be—are irrelevant if the rights of the
subject are to be violated by not obtaining voluntary and informed consent or by
exposing even a willing subject to risk of death. The benefits argument advanced
in support of vivisection is intended to establish the propriety of conduct without
a similar determination of the status of the animal as rightholder; indeed, the ben-
efits argument assumes that the animal is not a rightholder, because it is appropri-
ate for the law institutionally to treat the animal solely as a means to human ends.
In a sense, the benefits argument is not really different from the type of argument
used in the context of anticruelty statutes. These statutes do not challenge the “do-
minion” that humans have over animals, but require that such dominion be exer-
cised with care, unless there are human interests involved. Similarly, the benefits
argument never confronts the issue of animal rights; indeed, the argument avoids
this issue by assuming that animals are property without rights and that their ex-
ploitation may be justified by reference to various benefits.

The same circularity affects the argument about the constitutional protection of
science. Even if experimentation as a general matter had a constitutionally protected
status, that protected status would still not suffice to protect the use of animals in ex-
periments without the very same question-begging assumption that comes into play
in the context of the benefits argument: animals are property and do not have any re-
spect-based rights in the first place. If animals were not property and had respect-
based rights, then arguments about the constitutional status of science would be ir-
relevant, just as they are in the case of experiments involving humans.

Moreover, an appeal to the already extant benefits of vivisection is, as an em-
pirical matter, problematic. For the better part of the past hundred years, scientists
have routinely used animals in the development of virtually every procedure or drug.
There is, therefore, no easy way to know which procedures or discoveries were
causally related to the use of animals and which were not. Moreover, even if animals
were crucial in the development of certain procedures or discoveries, there are many
other human diseases and scientific questions that have resisted a solution even
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though millions of animals have been killed in the process. Indeed, only a small por-
tion of the serious ills affecting human beings have been solved, and the rest have
thus far resisted solution. In addition, there have been myriad instances in which an-
imal use has frustrated scientific process. For example,

prior to 1963, all 27 prospective and retrospective studies of human patients showed a
strong association between cigarette smoking and lung cancer. However, almost all
efforts to cause lung cancer in laboratory animals failed. . . . This lack of correlation
between human and animal data delayed health warnings for years; subsequently,
thousands of people died of cancer.14

An appeal to past benefits is intended to evoke the past successes of animal ex-
perimentation. But such successes are difficult to link causally to animal use; the
number of medical successes (whether or not linked to animal experimentation) is
dwarfed by the number of still unsolved mysteries; and there is strong evidence
that animal experimentation has retarded medical progress, not facilitated it.

Although all appeals to the supposed benefits of animal experiments assume
the property status of animals and assume that animals have no respect-based
rights, the argument that the benefits of basic research, which may have no ap-
plication whatsoever, can justify the suffering and death of animals demon-
strates most clearly the futility of the supposed balancing of human and animal
interests. That is, an argument from basic benefits maintains that human curios-
ity is a sufficient justification for using animals in experiments. For example,
one defender of animal experimentation, who acknowledges that “most” animals
who suffer in the course of neurobehavioral research suffer in vain, nevertheless
maintains that scientific knowledge outweighs animal suffering and states that
“it is an affront to [his] ethical sensibility to hear arguments that the suffering of
animals is of greater moral weight than are the advancement of human under-
standing and the consequent alleviation of human suffering.”15 Another re-
searcher admitted that “when evaluated by the standards of utilitarianism, my re-
search is useless, as is all other basic research, because it does not have an
immediate, known beneficial application.” He adds that such “research must be
judged by the links that it adds to the chain of knowledge, even if those links
seem at the time to lack value.”16

If the acquisition of knowledge can count as a “benefit” that entitles or morally
justifies a researcher in inflicting pain or death on an animal, and if scientists ulti-
mately determine what “benefit” means, then virtually any use of animals can be
justified.

Three Questions

A central thesis of this book is that legal welfarism embodies certain normative
notions about animals that effectively obscure the important and fundamental
moral concerns at stake. In Part II, I argued that anticruelty statutes conceal the
normativity of legal welfarism by fostering the notion that anticruelty statutes
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prohibit cruelty as commonly understood—a reasonable notion in light of the
wording of anticruelty statutes—when, in operation, these statutes are interpreted
to provide only that level of protection that is consistent with the efficient ex-
ploitation of animals as property. The argument about the normativity of laws con-
cerning laboratory animals is similar but more complicated. We can see this by
considering the three levels of moral questions presented by the use of animals in
experiments. The treatment (or nontreatment) of these issues under the AWA will
become clearer in subsequent chapters.

The first question is whether it is morally acceptable to use animals in experi-
ments at all. Although this is a highly charged moral issue, we will see that the
AWA does not really address it. The AWA and its regulations assume that using
animals in experiments is morally acceptable.

The second question is, given that animals can be used in experiments, are
there limits placed on the use of animals? The AWA purports to “regulate” animal
use by limiting the infliction of unnecessary pain or discomfort except when there
is scientific “necessity” for the pain. Determinations of scientific necessity are al-
most always left to the discretion of the scientists doing the experiment. The pri-
mary criterion for determining necessity is benefit, and as I argued earlier, almost
anything that justifies animal use in a particular situation—including satisfying the
curiosity of the experimenter—can count as a “benefit.” This explains why there
are so many experiments that even those who are sympathetic to animal experi-
mentation regard as atrocities.17

In sum, then, the first two questions concerning vivisection—whether to use
animals at all, and what limits should be placed on the types of experiments that
may be done—are, for all intents and purposes, not addressed by the law. This po-
sition becomes clearer when in subsequent chapters I describe the regulatory
scheme created by the AWA.

The third question involved in animal experimentation—and the only one
addressed in the law—is whether, once the morality of experimentation is
accepted and scientific autonomy is granted to determine what uses of animals
yield scientific benefit, the animal is treated “humanely,” given the use. For
example, some years ago, it was revealed that researchers were conducting burn
experiments on pigs, who were given neither anesthesia nor analgesia. Animal
advocates obtained a video of the experiment, which shows researchers blow-
torching a conscious pig who has been tied down. The purpose of the experiment
was allegedly to determine whether the presence of severe burns had any impact
on the pig’s eating habits. There is absolutely nothing in the federal (or state) law
that would prohibit such an experiment. So the law does not address (except
insofar as it allows) experiments in general and this experiment in particular. The
law says only that once a scientist has decided to perform such an experiment, she
must do so “humanely” and not inflict “unnecessary” pain on the animal. I hope
that most readers find this characterization of the matter at least ironic and, more
appropriately, profoundly disturbing. In showing this video to startled audiences
over the years, I get an almost uniform reaction from lay audiences: “But wait.

172 T H E  S T A T U S  O F  A N I M A L S  A S  P R O P E R T Y



That has got to be against the law. Isn’t it?” This reaction indicates how the nor-
mativity of law obscures matters. People are aware that there are laws that require
that animals be treated “humanely.” What they do not recognize, however, is that
many of the normative questions involved are not addressed explicitly by the reg-
ulatory structure and, instead, are assumed in light of the property status of ani-
mals. The regulatory structure answers questions that most people would find to
be the least interesting moral questions presented. Once we decide to blowtorch
an unanesthetized pig, a matter that the law does not explicitly address but leaves
to scientific determinations of “necessity” and “benefit,” the law requires that the
researcher perform the act in a “humane” manner. The only possible meaning that
“humane” can have in this context is that the researcher does not inflict “gratu-
itous” pain on the animal, given that the infliction of hideous pain has already been
approved. A prohibition on the infliction of gratuitous pain in this context is per-
fectly compatible—and, indeed dictated by legal welfarism. Any infliction of
“gratuitous” suffering would be, in Locke’s terminology, a “spoiling” of property
and would, at least in theory, jeopardize research data and result in an inefficient
use of animal resources.

Indeed, researchers claim that they need to observe animal welfare standards
in order to obtain valid research data.18 This claim means no more than that ani-
mal property must be exploited efficiently but need not be given any additional
protection. If the treatment of the animal impairs the integrity of the data, then the
animal has been used in an unproductive manner. Accordingly, the only aspect of
the inquiry addressed by present welfare laws is that of efficiency, and in that re-
gard animal welfare means no more than a standard to ensure that an animal is used
productively for the purpose for which the animal is intended—in this case, the
collection of data, which might be jeopardized by treatment that fell below the
“welfare” standard.

In sum, the laws that regulate vivisection are in this way identical with anti-
cruelty laws.

Animal Experimentation: The Current Controversy

Another reason to choose the area of animal experimentation to illustrate the prop-
erty thesis is that there is currently a heated debate about vivisection in our soci-
ety.19 This debate is both confused and confusing, in part because the participants
on all sides have neglected the normative notions of property that shape the very
institutions that are criticized by a growing segment of the public. I explore some
of the dimensions of this controversy in this section.

The use of nonhuman animals in biomedical experimentation has long evoked
strong criticism on both moral and scientific grounds.20 Nevertheless, the practice
of vivisection continues today with vigor. A 1986 study conducted by the Office
of Technology Assessment of the Congress of the United States (OTA Report)
reported that estimates of the animals used in the United States each year range
from ten million to one hundred million.21 Nonhuman animals are used for a
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variety of purposes,22 which frequently involve subjecting animals to severe
pain,23 psychological distress, and deprivation24 and to confinement for prolonged
periods of time.25

A recent study conducted at Tufts University claims that “it appears as though
animal use (or at least the use of the six species primarily counted by the USDA)
has declined by almost 50% since 1967.” This assertion is based largely on figures
reported by the Institute for Laboratory Animal Resources (ILAR), a quasi-gov-
ernmental organization that is vehemently pro–animal use. The Tufts study ac-
knowledges that in addition to general data collection problems as the result of re-
porting inadequacies and inconsistencies, there were inconsistencies between
various ILAR reports (depending on whom ILAR was reporting the data for), and
that there were discrepancies between ILAR figures and USDA reports. Moreover,
the Tufts study apparently credits figures that report a decreased use of rats and
mice, which are not even required to be reported under current federal law and
about which accurate data collection is almost impossible. Nevertheless, the Tufts
authors quite incredulously conclude that “despite these problems,” they (the Tufts
authors) accept the ILAR figures.26 Whatever credibility is accorded to the Tufts
study, it is clear, as I argue in Chapter Ten, that animal use has not decreased since
the 1985 amendments to the AWA, which promised a reduction in the number of
animals used, through the creation of an animal care committee and centralized
data storage concerning animal experimentation.

Vivisection is the most heavily regulated area of animal use. A number of fed-
eral and state laws and regulations purport to regulate or restrict vivisection in
some manner or other, and as such, a highly developed institutional structure op-
erates on the legislative, regulatory, judicial, and institutional levels. Also, the very
pervasiveness and complexity of this structure, together with the rhetoric of the re-
search community, ostensibly support claims that animals are adequately pro-
tected under the law and that the law even provides some rights to animals. Indeed,
many writers have commented upon the extent to which vivisection is more reg-
ulated than other animal uses, and have argued that such regulation discriminates
against scientists and demonstrates an anti-intellectual attitude on the part of ani-
mal advocates. The irony is that despite this welter of laws and regulations, vivi-
section involves probably the least restricted use of animals. The reason for this is
that the regulatory structure, which prohibits any interference with the conduct or
design of an experiment, essentially permits self-regulation of vivisection by the
biomedical community.

For most of the twentieth century, vivisection has been regarded as a neces-
sity. That is, scientists and medical professionals have argued—and many con-
tinue to argue—that animals must be used if there is to be progress. That attitude
is being challenged in four respects.

First, there is growing skepticism concerning the principle of Cartesian re-
ductionism—a theory that requires us to reduce an object to its constituent parts
in order to understand it. In many respects, reductionist thought was responsible
for the widespread acceptance of vivisection as a “scientific” practice. To the
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extent that reductionism is rejected, one of the primary theoretical foundations of
vivisection simply collapses.

Second, and related to the first point, there is an increasing recognition that sci-
ence, as a body of knowledge, should not be viewed as presenting “truth” in some
abstract sense, or as constituting an epistemologically superior form of knowl-
edge. This recognition is slowly eroding the pedestal upon which science has
presided for many years.

Third, profound changes have taken place in moral thought concerning non-
human animals. The past fifteen years have seen an explosion of highly sophisti-
cated philosophical thinking about the issues of animal welfare and animal rights.
I touched on these notions briefly in the Introduction.

Fourth, animal advocates’ exposure of scandals involving vivisection has gen-
erated considerable public skepticism about the use of animals in research.

Cartesian Reductionism
René Descartes, a seventeenth-century rationalist philosopher, believed that in

order to understand nature, it was necessary first to determine the parts that con-
stituted the whole and then to determine how these parts related to the whole.
Descartes viewed the world atomistically and in many ways was the chief propo-
nent of what is referred to as reductionist scientific methodology. As biologists
Richard Levins and Richard Lewontin write:

In the Cartesian world . . . phenomena are the consequences of the coming together of
individual atomistic bits, each with its own intrinsic properties, determining the be-
havior of the system as a whole. Lines of causality run from part to whole, from atom
to molecule, from molecule to organism, from organism to collectivity. As in society,
so in all of nature, the part is ontologically prior to the whole.27

In order to understand things, we must first take them apart, and then reconstruct
them.

It is easy to see how this reductionist approach supported the practice of vivi-
section. In order to understand “nature,” Descartes believed that it was necessary
to resolve the object to be examined into its constituent parts. If the “object” hap-
pened to be a nonhuman, then the correct approach was to observe the structure
and function of each of the parts inside the nonhuman.

This type of examination caused Descartes no moral difficulty, because, as
was discussed in Chapter Two, Descartes also believed that nonhumans were
“machines” that possessed neither consciousness nor mind. According to
Descartes, “there is no prejudice to which we are all more accustomed from our
earliest years than the belief that dumb animals think.”28 Although Descartes of-
fered many reasons for this view of nonhumans, perhaps the most important was
his belief that humans had souls and nonhumans did not.29 Descartes also be-
lieved that nonhumans lacked consciousness, because they did not speak. Of
course, Descartes was aware that certain humans also lacked the ability to use
speech, but he responded that such humans would nevertheless use signifying
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behaviors instead of speech. Descartes did not recognize that nonhumans used
signifying behaviors as well, and accordingly, he concluded that nonhumans
lacked consciousness. For Descartes, the use of nonhumans for any human pur-
pose—however trivial—simply raised no moral issue.

Although vivisection certainly existed before Descartes, it was the acceptance
of Cartesian thought that facilitated the spread of the practice. We are, however,
now moving away from the Cartesian model in our view of the nature of science.
Philosophers and sociologists of science have argued convincingly that our scien-
tific methodology and our view of “nature” are, like other aspects of our social life,
not dictated by something “out there” that we merely describe more or less accu-
rately. Rather, our understanding of nature is very much related to our prevailing
social ideology. And as Levins and Lewontin argue, our prevailing social ideol-
ogy—as was Descartes’s—is that of a bourgeois society in which the individual
is considered ontologically prior to the social. Our understanding of social phe-
nomena requires that we first understand the autonomous individuals involved be-
fore we attempt to understand the collective. And so the prevailing paradigm in
science, for Descartes and up until now, has been reductionist.

This reductionist paradigm is also being challenged more and more effectively
and by an increasing number of scientists and health-care professionals. For ex-
ample, holistic and homeopathic medicine are enjoying widespread popularity in
both medical and lay communities. These alternative approaches explicitly reject
reductionist methodology, with its accompanying theories of causation that run
from part to whole. Holistic medicine does not focus on disease at the cellular
level; rather, it seeks to preserve the homeostasis of the organism considered as a
whole. Even those who adopt a more traditional approach are questioning the
value of animal experimentation in light of traditional scientific method.30 Simi-
larly, many environmental scientists are arguing that our reductionist framework
is leading to massive environmental damage because that framework prevents us
from thinking about the environment in whole and complete terms—as a collec-
tion of biotic communities.

In addition, no one—except some of those who use animals in experiments—
seriously believes any longer that nonhumans are not conscious or that they do not
feel pain. Indeed, even many researchers acknowledge that nonhumans are more
like us than Descartes ever imagined. There are, of course, differences between
nonhumans and humans, and no one would doubt the existence or significance of
those differences, but they cannot serve as a wedge between human and nonhu-
man. For example, there is increasingly widespread acceptance that many nonhu-
mans are capable of autonomous action and personal relationships, and that some
animals are able to use human language.31

The Nature of Science
Until recently, science has, as a general matter, been regarded as “truth” and as

different from, and epistemologically superior to, other forms of knowledge.32 As
Galileo stated, “in the natural sciences . . . conclusions are true and necessary and
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have nothing to do with human will.”33 There are three reasons science is viewed
as “truth.” First, science is seen as an enterprise that merely describes the physical
world, based on empirical observations.34 Second, scientific knowledge claims are
seen as being testable.35 Third, scientific knowledge claims are seen to be the prod-
uct of certain institutional imperatives that effectively produce intellectual “neu-
trality” among scientists.36 This view of science as generating “objective truth” has
allowed scientists to protect various practices, such as vivisection, as necessary for
scientific progress.

Despite the seductive simplicity of the view that science is “objective truth,”
the assumptions supporting the empiricist view are being received with increasing
skepticism. More and more, science is viewed as a political enterprise that does
not possess the imprimatur of “objectivity.”37 For example, induction in science
assumes a certain uniformity in nature, but such uniformity must either be estab-
lished empirically, which is circular, or established formally, which means that the
principle of uniformity does not refer to anything in the world.38 Observational
terms in natural laws derive their meaning from the more abstract and speculative
terms of scientific theories,39 and alternative theories cannot be compared, because
the meaning of terms changes from theory to theory.40

The close relationship between fact and theory suggests that facts cannot even
be formulated in the absence of theory and that theory, then, cannot be refuted un-
equivocally by means of theory-based facts. No fact may qualify automatically as
the falsification of a theory. Furthermore, observation itself is subject to interpre-
tation. An investigator may “not know what he is seeing . . . until his observations
cohere and are intelligible as against the general background of his already ac-
cepted and established knowledge. . . . This is part of Goethe’s meaning when he
says that we see only what we know.”41

Perhaps the most profound change in the standard view of science was brought
about by Thomas Kuhn in his seminal work, The Structure of Scientific Revolutions.
Kuhn argues that the standard notion of scientific progress as a succession of theo-
ries more closely approaching truth is inaccurate because theories cannot be com-
pared. Rather, science consists of a succession of research traditions, or paradigms,
that are shared by practitioners of the particular science. The prevailing paradigm
defines what problems are worth considering and prescribes the appropriate
methodologies for investigating those problems. As puzzles that cannot be accom-
modated by the prevailing paradigm present themselves, practitioners are forced to
choose a new paradigm. The choice of the new paradigm, however, cannot be gov-
erned by any “objective” criteria, because all paradigms are logically different and
the ultimate choice of a paradigm must be based on nonrational factors.

Once we recognize that science is not a “neutral” or “objective” activity and
that value-oriented considerations govern not only the choice of problems scien-
tists choose to investigate but also the content of the information they generate, 
the criticism of scientific practices, including vivisection, is facilitated. Vivisec-
tion can no longer be regarded as necessary in any absolute sense, but must be 
seen instead as a contingent practice that, for a number of reasons having more to
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do with historical and economic considerations and less to do with “truth,” is sim-
ply part of the now generally accepted paradigm of biomedical science.

Moreover, this emerging critique of the supposed objectivity of science is
helping us to see the flaws of this prevailing paradigm. For example, toxicity test-
ing generally involves exposing nonhumans to high dosages of a substance over a
relatively short period of time and then extrapolating in order to determine how
humans who are exposed to relatively low doses over a much longer period of time
will respond. The problem is that there are no methods of extrapolation that are
not, on some level, controversial. Indeed, a growing number of scientists are ad-
mitting that there are serious flaws with every method of extrapolation and, indeed,
that the basic theory of toxicity testing using nonhumans may be mistaken.

Emerging Moral Theories
Unfortunately, the recognition that Descartes was wrong in his views about an-

imal consciousness, and the acceptance of the indisputable fact that animals feel
pain, did not result in a rejection by science of the practice of vivisection. Rather,
animal experimenters have simply substituted other moral theories to justify their
exploitation of nonhuman animals. According to these theories, humans are justi-
fied in exploiting nonhumans as long as humans can identify some “benefit” that
results from that exploitation.

Such views have been challenged by theorists such as Tom Regan, Carol
Adams, Peter Singer, Stephen Clark, Barbara Noske, Bernard Rollin, Mary Midg-
ley, and Richard Ryder, who, as I mentioned in the Introduction, have argued that
there is no philosophical justification for most of what we do to nonhumans. In-
deed, a cornerstone of Regan’s theory is that animal rights follow from the rejec-
tion of mistaken Cartesian notions about animal consciousness. Researchers often
accuse animal advocates of being “irrational” or “emotional.” What is particularly
interesting about this is that the widespread acceptance of vivisection rests on
largely theological notions about supposed animal “defects” in general and on
Cartesian theological notions about souls in particular. The scientist who supports
animal experiments, then, finds herself in the peculiar position of defending an ac-
tivity that has historically been justified almost exclusively on theological
grounds, while the animal advocate argues that nontheological point that species
bias is irrational given secular views about the relationship between speciesism
and other forms of discrimination, and our recognition that nonhumans share cer-
tain characteristics with humans. In any event, the philosophical rejection of
speciesism has deeply permeated general philosophical thought, and probably no
more than a few college ethics courses taught these days do not include some con-
sideration of animal rights.

Exposés of Cruelty
Recent events have created public skepticism about the efficacy of the regu-

lation of vivisection. Beginning in 1980, animal advocates obtained powerful
proof of egregious abuses of laboratory animals and serious violations of federal
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law.42 The first case involved the application of a state anticruelty statute to the
activities of an animal experimenter, Edward Taub, a case that I discussed in
detail in Chapter Four.43

In another, perhaps even more important case, a federally funded laboratory at
the University of Pennsylvania was closed as the result of violations of federal law.
The Head Injury Clinical Research Laboratory was established at Penn in 1975
and was directed by Dr. Thomas Langfitt and Dr. Thomas Gennarelli. The lab used
primates and other animals to develop a model of head injury. In one series of ex-
periments, the researchers tried to develop a reproducible head-injury model in ba-
boons and to study the consequences of such injury. The specific type of injury to
be studied was axonal injury, or injury to parts of nerves located in the brain. Ax-
onal injury is contrasted with vascular damage, or damage to blood vessels, which
would include contusion and subdural hematoma. The researchers sought to pro-
duce a controlled axonal injury through “accelerating” the baboon’s head, rather
than produce a contusion injury through striking the head. In order to study accel-
eration injuries, researchers encased the shaved heads of baboons in helmets made
of dental stone, and then fitted the heads into metal helmets that were attached to
a device that accelerated the baboon’s head forward at a force equivalent to as
much as two thousand times the force of gravity.

On May 28, 1984, a group called the Animal Liberation Front illegally entered
the laboratory and removed approximately forty-five hours of videotapes that the
researchers themselves had filmed. These videotapes, which disturbed everyone
who saw them, showed, among other things, partially and fully conscious baboons
writhing on the operating table immediately before the head trauma was inflicted,
lab personnel mocking the brain-damaged animals and using them for supposedly
humorous purposes, and lab personnel performing surgery under nonsterile con-
ditions and smoking cigarettes and pipes during surgery and in the presence of ex-
plosive gases.

Copies of the videotapes were distributed by the the Animal Liberation Front
to a number of recipients, including People for the Ethical Treatment of Animals
(PETA), which then proceeded to make a twenty-four-minute video that contained
excerpts from the original tapes together with narration. The excerpted video, la-
beled Unnecessary Fuss, after a comment made by Gennarelli in a newspaper in-
terview, was distributed throughout the United States, Canada, and Europe. Parts
of the video were shown on nationwide television, and the case drew attention
from around the world.

Langfitt, Gennarelli, the university, the federal government, and many in the
scientific community all defended the research at the head-injury clinic. Although
the head-injury experiments raised many questions, three issues were most
significant. The first issue was whether the baboons experienced pain during the
experiments. Langfitt and Gennarelli, as well as university and NIH personnel, all
stated publicly that the baboons were anesthetized during the experiments and
experienced no pain. However, the research protocol itself indicated that the
baboons were not anesthetized, and this was confirmed by one of the world’s
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leading experts on the subject of pain, Dr. P. D. Wall, editor of the journal Pain,
a professor at University College, London, and a supporter of animal experimen-
tation. After review of Gennarelli’s published work, Wall stated that “these ani-
mals were not anesthetized at the time of the head injury.” He noted that the re-
searchers used “1 mg/kg phencyclidine intraperitoneal. This is a low dose given
by an unconventional route. This short acting drug has been discontinued in the
UK because it frequently induced an agitated psychotic episode during recovery.
This drug has an effect lasting about 10 minutes in monkeys.” Wall noted that al-
though the researchers used nitrous oxide in addition to the phencyclidine, the ni-
trous was stopped after the researchers finished inserting various tubes into the ba-
boon’s body. The baboon was then given an hour to recover before the injury was
inflicted, and one hour “is certainly adequate for a full return of sensation and
movement.”44

Despite Gennarelli’s and Langfitt’s assertions that the animals were in deep
anesthesia at the time of the injuries, it is clear from the videotape that the animals
were conscious and struggling against their restraints immediately before their
heads were accelerated. In addition, the videotapes contained a particularly grue-
some scene in which a small baboon is tied to an operating table while two men
perform surgery on the animal’s exposed brain. As the baboon begins to move vi-
olently, and clearly in response to painful stimuli, one of the researchers states,
“We better get some nitrous.” The other researcher tells the baboon to “stop mov-
ing,” and the first researcher states, “It hurts him, for Christ’s sake.” Neither man
gives any nitrous to the animal, and they continue cutting into the brain of a clearly
conscious and unanesthetized animal.

The second issue was whether the experiments had produced, or could pro-
duce, any results for human head injury. Despite the fact that the head-injury lab
was established in 1975 and had been the recipient of millions of dollars of fed-
eral money, Gennarelli was unable to point to a single significant practical appli-
cation to the problem of human head injury. Moreover, there was a serious ques-
tion whether any of Gennarelli’s data were valid given that he added an
uncontrolled variable concerning the removal of the baboons from the head-injury
apparatus. The videotape showed researchers removing the dental stone helmets
from the injured animals with a hammer and chisel. The experiment was intended
to study axonal injury from acceleration and explicitly sought to avoid any vascu-
lar damage that would be caused by a contact injury. The use of the hammer and
chisel introduced a contact force as a new and completely uncontrolled variable
into the experiment, and this method of dental-stone removal was never revealed
by the experimenters in the protocol that had been submitted to the government or
in any of the published papers that came out of this research. Experts in the field
have stated that the removal of the helmets in this manner invalidated the data. One
brain researcher who did animal experiments himself stated:

Anyone who has ever worked with the brain, and is familiar with the delicate
vasculature connecting the dura matter to the brain must shudder at the damage done to

180 T H E  S T A T U S  O F  A N I M A L S  A S  P R O P E R T Y



the brain from these very forceful and repeated blows to the skull. . . . I cannot imagine
that anyone could observe this sequence of events and still contend that these
experiments could have any experimental validity.45

Another expert, a professor of veterinary medicine, stated that

after using carefully designed equipment to deliver a precise insult, the workers were
shown using a hammer and screwdriver to remove the apparatus from the animals’
heads. I saw numerous, sharp blows delivered to the heads of baboons who had just
been traumatized. It seems to me that the impact of these blows would add a highly un-
controlled variable to the experiment, particularly since there could be compounding
of minor damage in those animals subjected to lesser trauma.46

The third issue raised by the videotapes concerned the attitude of the re-
searchers toward the baboons. Gennarelli publicly defended the way in which he
and his colleagues cared for the baboons: “These animals are cared for in exactly
the same manner as our human head-injured patients,” and the staff “is highly ded-
icated to . . . the care of these animals and their humane treatment.”47 Langfitt
echoed these views: “We treat the baboons the way we would treat human be-
ings,”48 and “researchers would never laugh at the apes.”49 The videotapes indi-
cated otherwise. Throughout the tapes, lab staff are seen to be mocking the ani-
mals and treating them cruelly. In one scene, a lab worker states that a baboon has
a dislocated shoulder, but then lifts the animal by that shoulder. In another scene,
the worker films an animal strapped to an operating table and then pans over to an-
other part of the room where a partially incapacitated baboon named B-10, who
had suffered massive brain damage, was strapped in a high chair. The worker
states, “Cheerleading in the corner we have B-10. As you can see, B-10 is still
alive. He’s wishing his counterpart well and hoping for a good result.” In one
scene, a lab worker poses with an animal who has massive cranial hemispherical
sutures, and the lab staff, including Gennarelli, laugh at the animal, whom they
tease as having the “punk look.”

By spring 1985 the protest against continued federal funding of the head-
injury laboratory had reached a pitch. Animal groups in the United States and
Great Britain, where some parts of the research were performed, had amassed a
formidable coalition of supporters. Over fifty members of Congress demanded
that NIH stop federal funding, pending a full and impartial investigation.
Although the university purported to convene a “blue-ribbon” committee to
investigate allegations of wrongdoing, it was revealed that the chair of the com-
mittee was himself connected to the research in one of its earlier phases. Not sur-
prisingly, the “blue-ribbon” committee absolved the lab of any wrongdoing.
James Wyngaarden, then director of the NIH, was himself a former member of
the University of Pennsylvania faculty and had declared that “ ‘this is [consid-
ered] to be one of the best labs in the world.’ ”50 In addition, a separate NIH site
visit revealed no deficiencies, although a USDA inspection had found over sev-
enty violations.

In the midst of public reaction, the intensity of which was not seen before or
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after this case, NIH decided to continue funding the laboratory. This precipitated
direct action by animal advocates, and on July 15, 1985, over one hundred pro-
testers from around the country occupied the NIH for three days.51 During that
time, intense negotiations were held between the protesters and the NIH, and on
July 18, 1985, the NIH, at the direction of Secretary of Health and Human Ser-
vices Margaret Heckler, closed the lab pending a full investigation. Secretary
Heckler’s action was supposedly based on a report issued by the NIH on July 17,
1985, which found that the experiments were not always conducted with proper
supervision, that professional and technical personnel were not adequately trained,
and that there was inadequate anesthesia and analgesia provided to the animals.
The report concluded that the conduct of the experimenters constituted “material
failure to comply with” federal policy on laboratory animals.52 The NIH report
states that scientists reviewing the experiments “criticized procedures involving
twenty-two experimental animals in the anesthetic/analgesic review category.”53

In fall 1985 the university and NIH indefinitely suspended the research, and USDA
imposed a fine on the university.

The Gennarelli case stands as probably the most important animal rights case
of this century. Well-respected researchers at a well-respected university were de-
picted on videotape—that they had taken themselves—as engaged in what could
only be described as brutal and barbaric behavior. Moreover, the researchers, the
university, and the government all exerted extraordinary effort to deny what was
clearly and unambiguously shown in the videotapes and contained in the re-
searchers’ own writings.

Contrary to the response to these incidents by the scientific community, which
ranged from frenzied attempts to portray the criticized scientists as heroes to dire
predictions of the end of science, both cases, Taub and Gennarelli, demonstrated
that the law is resilient in its reluctance to interfere with the use of animals and that
the scientific community is virtually unregulated in its use of animals. Although
the federal government terminated the grants supporting the research and imposed
fines in these cases, the biomedical community54 and federal officials have con-
tinued to defend these experimenters. The government has recently recommenced
funding to Gennarelli for head-injury experiments that will involve pigs but not
primates. Taub’s criminal conviction was reversed because the court held that sci-
entific experiments involving animals—however cruel—were not covered under
the anticruelty statute, and the Philadelphia district attorney, Ed Rendell,
adamantly refused to prosecute Langfitt and Gennarelli.

The handling of these and other cases also served to highlight the inability of
federal administrative agencies to control recipients of federal funds, and the
incapacity of the biomedical community to exercise any significant self-regula-
tion or internal discipline. Even moderates who defend some use of nonhuman
animals in experimentation have remarked that funding agencies have “not
properly addressed” animal protection concerns and that self-regulation by the
biomedical establishment “has either been inadequate or it has not allayed public
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fears.”55 This skepticism has led some to argue that only significant government
intervention and actual prohibition of at least certain types of experimentation will
ameliorate the problem. Others argue that a reform of the current regulatory
scheme will suffice. In both the Taub and Gennarelli cases, there was considerable
evidence that the regulatory process had simply failed. I consider that evidence
later.

Even those in the animal protection community who favor the regulation, and
not the abolition, of animal experimentation have argued through the years that
these regulatory standards are inadequate in practical effect and not enforced vig-
orously.56 The problem with vivisection has nothing to do with how the statutes
are interpreted or enforced; rather, the problem is that the laws themselves pre-
scribe standards that are essentially unworkable. Although our legal norms pur-
port to embody a substantial interest in preventing the unnecessary suffering and
death of nonhuman animals, that protection is always limited by considerations of
the utility of animal exploitation. Moreover, scientific notions of the “necessity”
of animal experimentation would most likely be part of any assessment of the pro-
priety of regulation. Although the law prohibits the infliction of “unnecessary” suf-
fering on animals, the “necessity” of animal suffering in the research context is ef-
fectively determined by the research community alone, and the community
seemingly tolerates the use of animals for any “scientific” purpose. There is sim-
ply no “ ‘common, shared, socially institutionalized, legally codified pool of intu-
itions’ ”57 that serves to provide any generally accepted norm limiting the use of
nonhuman animals in experimentation. To the extent that there is any norm at all,
it is that animals can be used for any purpose. A 1985 study found examples of ex-
periments in which animals were shocked, scalded, irradiated, and burned, as well
as subjected to drug addiction, sleep deprivation, maternal deprivation, blinding,
and forced fighting.58 In many of these federally funded experiments, no serious
argument could be made that improvements in human or animal health were an-
ticipated.

Although there is a social critique of the use of animals in biomedical experi-
ments, I do not mean to suggest that this critique has had any effect on the leg-
islative, regulatory, or judicial levels. Indeed, in the next three chapters, I show
that the legislative structure of the AWA has remained pretty much the same for
almost thirty years and that Congress has steadfastly refused to interfere in any
way in the content or conduct of experiments involving animals. The regulatory
agency responsible for enforcement of the AWA, USDA, has demonstrated little
interest in enforcement of the AWA, particularly as it concerns research facilities.
And because of restrictive notions of standing, cases involving animals rarely get
into the courts.

So, despite a growing opposition to the use of animals in experiments, the pre-
vailing legal standards are as they have always been: property owners (in this case,
research facilities) are able to use their animal property in whatever ways they
wish, as long as they do not “waste” animal resources.
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Conclusion

In this chapter, I have discussed the current controversy involving the use of ani-
mals in biomedical research, and the shifting social consensus that is facilitating a
critique of the use of animals in experiments. I also discussed the notion of “ben-
efit” as used in this context: any appeal to the supposed benefits of animal exper-
imentation, or to the protected status of science, assumes that animals are property
without respect-based rights. Moreover, the supposed balancing of human and an-
imal interests means that any benefit, however small, including satisfying the cu-
riosity of the experimenter, is sufficient to permit the infliction of pain or death on
an animal.

In the next chapter, I discuss the development of the federal Animal Welfare
Act.
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C H A P T E R  N I N E

The Federal Animal Welfare Act

THE PURPOSE of this chapter is to introduce the reader to the primary regulatory
structure that governs vivisection in this country—the federal Animal Welfare Act
(AWA) and its implementing regulations, which represent the first and still pri-
mary legislation on the subject of animals used in biomedical experiments. The
AWA was first passed in 1966 and was amended in 1970, 1975, 1985, and 1990.
Nevertheless, the AWA is not as stringent as the British legislation concerning an-
imals used in experiments, the Cruelty to Animals Act of 1876, which was made
even more stringent in 1986.1

As a preliminary matter, I stress three points. First, the AWA is not the only
source of regulation of the use of animals in experiments, although it is clearly the
most important. There are other sources of regulation, the most significant of which
involves the Public Health Service (PHS), of which the National Institutes of Health
(NIH) is a part. PHS funds most experimentation involving animals, and most of
the research facilities registered under the AWA receive funding from PHS. All
PHS-funded research must comply with the PHS Policy on Humane Care and Use
of Laboratory Animals (PHS Policy)2 and with the NIH Guide for the Care and Use
of Laboratory Animals (NIH Guide).3 In addition, Congress provided statutory au-
thority to certain PHS/NIH policies in 1985, at the same time that it enacted amend-
ments to the AWA.4 Most notably, the 1985 amendments require that the secretary
of health and human services develop guidelines for the care and treatment of lab-
oratory animals,5 that each “entity” that receives funds from PHS have an Institu-
tional Animal Care and Use Committee (IACUC),6 and that each application or
contract proposal contain an assurance that the entity is in compliance with the re-
quirements of the law.7 Moreover, in promulgating regulations pursuant to the 1985
amendments to the AWA, USDA consulted closely with PHS/NIH personnel and,
according to USDA, achieved “a mutually satisfactory document” in the form of
the final rules.8 I do not discuss PHS/NIH policies in depth, but I mention them
when necessary to provide a full explanation of the AWA.

Another influential source of federal regulation is the Principles for the
Utilization and Care of Vertebrate Animals Used in Testing, Research, and
Education, promulgated by the Interagency Research Animal Committee
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(IRAC).9 The IRAC principles, which were the result of collaboration among
fourteen federal agencies, form the foundation of the PHS/NIH policies. A
potentially important source of regulation is the NIH peer review process itself,
which determines those grant or contract applications that will be funded, al-
though there is absolutely no indication that the peer review process has in the
past, or is currently, serving as an effective forum for ethical review. Indeed, all
indications are that the federally imposed system of regulation is moving away
from centralized control of these issues and toward local institutional control
through the IACUCs.10

Second, as I discussed in the preceding chapter, at least three different
questions determined the texture of any regulation concerning animal experi-
ments. The first question is whether animals can be used at all. If the answer to the
first question is negative, then the regulation will take the form of a prohibition on
the use of animals or, at least, a prohibition on state funding of experiments using
animals. If the answer to the first question is affirmative, the second question is,
given that animals may be used for some reasons, what particular experiments are
appropriate for animal use? The third question concerns what sort of treatment
must be given to animals that are used for the approved reasons and in approved
experiments. In this chapter, I argue that the regulation provided by the AWA
concerns only the third question. That is, in passing the AWA and its amend-
ments, Congress has always deferred—unquestioningly—to the position of the
research community that experimentation using live animals is necessary for
human health and for scientific knowledge. Moreover, Congress has always
deferred to the position of the research community that Congress should not—
and, perhaps, as a matter of constitutional law, cannot—regulate the “design,
outlines, or guidelines of actual research or experimentation by a research facility
as determined by such research facility” or “interrupt the conduct of actual
research or experimentation” or “prescribe methods of research.”11 As a result,
those uses of animals that are “appropriate” are those decided by the particular
research facility, presumably in conjunction with any funding agency that may be
involved. In any event, nothing in the AWA allows governmental regulation of 
the content or method of research. Consequently, the only issue regulated by the
AWA is what constitutes “unnecessary” suffering, Congress having already
decided that the use of animals in experiments is, as a general matter, “necessary”
and that the use of animals for any particular experiment is also “necessary.” I
conclude that the AWA provides little significant regulation because it, like the
anticruelty statutes, basically permits anything that is, in the judgment of the
experimenter, necessary to facilitate the completion of the approved activity.
Given that the research community is delegated almost exclusive control of
interpreting the relevant regulatory norms, the only time that animal treatment 
runs afoul of the regulations is when an experimenter inflicts pain or suffering on
an animal and has no valid reason for doing so. In other words, as in the case of
anticruelty statutes, the only thing prohibited by the AWA and its regulations is
the infliction of gratuitous pain and suffering. We do not judge the activity as
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“humane” or “inhumane” by reference to any standard external to the professional
norms of the research community, and those norms permit the infliction of severe
and prolonged pain on animals as long as there is some “scientific” justification.
Rather, “inhumane” treatment is defined exclusively as treatment that results in the
“waste” of animal resources in experiments that do not produce reliable scientific
data. Although some economists view legislation to be efficiency reducing (as op-
posed to judge-made laws, which are considered efficiency promoting),12 con-
gressional allocation of resources in the various versions of the AWA has strongly
protected the rights of property owners to use their animal property as they wish
and has allowed into the process little, if any, sentiment that transcends the mini-
mal requirements of legal welfarism. In a sense, the legislature has struck a bar-
gain with the research community that the courts enforce through restrictive no-
tions of standing.

Third, in discussing the development of the AWA through its various amend-
ments, I caution the reader that it is not my intention to present an exhaustive his-
tory of the statute and the circumstances surrounding its passage and subsequent
amendments. My limited purpose is only to explain the more important require-
ments of the AWA as they affect animal care, treatment, and handling. It is clear
that despite excellent histories of some phases of the humane movement, no
scholar has yet produced a complete historical treatment of the AWA. This is un-
fortunate because the history of the AWA and its amendments, in light of the char-
acter of the humane movement in the 1960s and beyond, the various legislative
and administrative approaches to that movement, and the responses of the research
community, is both fascinating and essential to a full understanding of the conflict
over animal rights that now exists.

I briefly discuss pre-AWA attempts to regulate the use of animals in experi-
ments in order to provide a context in which to understand and evaluate the AWA.

Efforts Before 1966 to Regulate the Use of 
Animals in Experiments

The use of animals in experiments in the United States was a relatively rare
phenomenon before the mid-1800s. By 1870, however, the practice had become
widespread, and students began to perform vivisection as part of their study of
physiology. One of the first to push for regulation of vivisection was Henry Bergh,
a New York humanitarian who founded the American Society for the Prevention
of Cruelty to Animals.13 Although there were local attempts to combat vivisection,
the next significant attempt to legislate against vivisection occurred in the District
of Columbia, which was “a major center for experimental medicine.”14 The bill
was a more limited version of British legislation but had a similar orientation
toward restricting painful experiments on animals and establishing a licensing
procedure.15 Although discussion of the cruelty involved in vivisection was
extensive, there was equal concern over the “sharp difference of opinion among
medical men as to the value of vivisection.” Some researchers stated that “the
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discoveries already made warrant the claim that human suffering is to be mitigated
and human life greatly prolonged through the instrumentality of torture and ex-
perimentation upon the lower animals.” Other medical experts denied “that any
real advances have been made in medical knowledge in the laboratory of the bi-
ologist, while at the same time they deprecate[d] and denounce[d] the cruelties in-
flicted upon dumb animals by the vivisectionist.”16 The report cited a survey taken
of physicians in New York and Massachusetts, in which 1,239 replies were re-
ceived: 28 were “evasive,” 243 were in favor of unlimited vivisection, and 968
were opposed to vivisection.17

The hearings indicate that support for legislation was strong not only among
researchers who were opposed to the use of animals in experiments but also among
leading jurists, politicians, scientists, and even military leaders.18 The report states
further that “it would be interesting to cite the thousands of names of leading
physicians, clergymen, educators, and others who have unsparingly denounced
some of the practices of vivisectionists. It warms the heart to know that men like
Chief Justice Coleridge, Dr. Morgan Dix, Dr. Phillip S. Brooks, Alfred Tennyson,
Robert Browning, [and] John G. Whittier” opposed at least some vivisection.19

The opponents of the bill recognized that the legislation threatened the tradi-
tional freedom accorded to researchers not to be regulated, and “the physiologists
and their allies could afford to take no chances.”20 William Welch of Johns Hop-
kins and Henry Bowditch of Harvard formed a committee of leading scientific or-
ganizations and produced a statement, signed by researchers around the country,
opposing the bill. Interestingly, many of those who opposed the bill claimed, in a
somewhat contradictory way, both that the legislation was unnecessary, because
its provisions were already observed by those doing vivisection in the District of
Columbia, and that if passed, the bill would prohibit experimentation with animals
altogether in the District of Columbia. The opponents argued for the most part that
the most invasive procedure used involved innoculations, which were subse-
quently exempted from the anesthesia provisions. Further, researchers were
strongly opposed to any visitation of their laboratories by inspectors. The National
Academy of Sciences opposed the legislation on the ground that it would impede
science, and argued that the use of animals for any human benefit was “a law of
nature” and would continue “as long as man claims dominion over the brute cre-
ation.”21 Largely as the result of the impressive array of opponents marshaled by
Welch and Bowditch, the bill was defeated. The bill was reintroduced in 1899,
1900, and 1902 and was defeated.

Throughout the first half of the twentieth century, various bills regulating vivi-
section were proposed concerning vivisection in the District of Columbia, and
hearings were occasionally held.22 In 1946, animal advocates in Congress once
again sought to regulate animal experiments in the District of Columbia, this time
seeking to prohibit experiments on living dogs. Hearings were held, and the re-
search community, including NIH, vigorously opposed the bill, presenting witness
after witness who claimed to have been cured of some malady or other as the re-
sult of procedures that were tested on dogs. The bill was defeated.23
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Literature on the humane movement in the United States has generally ne-
glected to discuss (or even acknowledge) the numerous bills introduced at the
federal level that preceded the AWA. These bills, like the unsuccessful bill in-
troduced for the District of Columbia, were, for the most part, modeled on British
legislation, passed in 1876, which had as its primary focus a centralized licens-
ing authority and a presumption against painful experiments on animals. For ex-
ample, in 1960 a bill was introduced in the Senate that prohibited animal use ex-
cept “when no other feasible and satisfactory methods can be used,” and required
a certificate of compliance issued by the secretary of health, education, and wel-
fare as a precondition to the receipt of federal funds for experiments.24 The bill
required that animals be anesthetized, and provided for painless euthanasia im-
mediately upon the conclusion of the pain-causing procedure unless inconsistent
with the object of the experiment. Any painful experiments could be conducted
only by the holders of special licenses the qualifications for which were to be de-
termined by the secretary, and any animals used for surgery training were re-
quired to be anesthetized during the procedures and euthanized before recover-
ing consciousness.

A bill similar to the 1960 bill was introduced in the House of Representatives
in 1961, along with another bill that would have established an Agency for Labo-
ratory Animal Control, to be headed by a commissioner of laboratory animal con-
trol appointed by the president and approved by the Senate for a five-year term,
during which the commissioner could not be removed from office except under
circumstances that would justify the impeachment or removal of a federal judge.25

This second bill provided strict criteria for qualification of individuals to use ani-
mals in experiments, and it also provided that although the commissioner could
approve the withholding of pain relief if the experiment warranted it, any animal
who would suffer prolonged pain or stress as the result of an experiment was re-
quired to be euthanized painlessly after completion of the procedure, whether or
not the objective of the experiment had been attained.

Hearings were held on these bills, and needless to say, the response of the
research community was predictably negative to both. For example, the American
Medical Association (AMA) stated that the bills were “likely to cause serious
interference with, and irreparable harm to, the conduct of highly important
research.” The AMA added that this attempt to regulate the use of animals in
experiments “implies a shocking and unjustified indictment of scientists and doc-
tors which is unwarranted.”26 State and local university regulations, codes of
ethics, and the requirements for “proper scientific research” were, according to the
AMA, “adequate to secure and protect the objectives of the proposed legisla-
tion.”27 The National Society for Medical Research stated that “if a Texas mil-
lionaire wanted to give his pet hound the world’s finest care, he would be hard put
to equal the kid-gloves treatment which thousands of dogs receive today in mod-
ern animal research laboratories throughout the Nation.”28 Many commenters
stated that since good research required animals who were well treated, the very
demands of science obviated any need whatsoever to regulate scientists.29 From
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1962 to 1965, at least four more federal bills were introduced on regulating the use
of animals in experiments. All of these bills were variations on the theme of
centralized governmental regulation through a certificate-and-license process, 
and for the most part, their provisions were very similar.30 The research commu-
nity opposed all legislation. In response to various bills introduced in the 
Eighty-seventh Congress, the American Veterinary Medical Association stated
that it was opposed to the bills, which required licensing, reporting, record keep-
ing, pain relief unless scientifically necessary to do otherwise, and the establish-
ment of a federal agency on laboratory animals to be headed by a lawyer, “ ‘be-
cause it would place laymen in the position of dictating to medical scientists the
nature and extent of their research with animals.’ ” Moreover, the legislation er-
roneously presumed “that pain and treatment of animals can be interpreted in
terms of man’s response to the same conditions,” and these issues “ ‘are best left
to the veterinarians and other biological scientists who specialize in the care of ex-
perimental animals.’ ”31

At least one state made an early effort to regulate the use of animals in exper-
iments, apart from efforts to use anticruelty statutes to regulate animal use32 and
in addition to any statutes that concerned the acquisition of abandoned animals by
research facilities.33 In 1947 Michigan enacted a law that established an advisory
committee in the state department of public health, composed primarily of the
deans of schools that used animals, as well as two representatives of humane so-
cieties, and empowered to promulgate rules and regulations “controlling the hu-
mane use of animals.”34 Under the law, no person can keep or use animals for ex-
periments unless registered to do so, and although the state is required to grant
registration to anyone who complies with the applicable standards, the state can
also revoke or suspend the necessary registration. The law continues in existence
today in essentially the same terms.35

The Development of the Federal Animal Welfare Act

The Laboratory Animal Welfare Act of 1966
Perhaps the most interesting thing about the AWA is that this first piece of

American legislation on the subject of laboratory animals had little, if anything, in
common with the efforts in the late 1890s and early 1900s in the District of Co-
lumbia or with the efforts in the 1960s to regulate on the federal level. Those ef-
forts, which were, for the most part, modeled on British legislation, provided for
centralized licensing facilities, reporting, and tightly controlled use of animals in
painful experiments. The AWA began as the Laboratory Animal Welfare Act of
1966, which was signed into law by President Johnson. The 1966 act came about
not as an attempt to regulate the use of animals in laboratories but rather as the re-
sult of public outrage over the practice of stealing companion animals for sale to
laboratories. Senator Dole characterized the 1966 act quite accurately as “the
dognapping bill of 1966.”36 Although certain animal protection advocates had
attempted to ameliorate the hideous conditions involved in “dealing” between
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suppliers and laboratories, the matter was brought more sharply into focus when,
in 1965, Congressman Resnick of New York introduced H.R. 9743, a bill to li-
cense dog and cat dealers. Resnick had been personally involved in an attempt to
help a family recover a stolen dog who was taken by a dealer to a laboratory. The
dog was killed by researchers before she could be rescued, but the incident proved
to Resnick the desirability of federal regulation of dog and cat dealers.

The stated purpose of H.R. 9743 was “to protect the owners of dogs and cats
and other animals from theft of such pets and to prevent the sale or use of stolen
dogs and cats and other animals for purposes of research and experimentation.”37

Congressman Poage stated, “There is overwhelming evidence that a substantial
percentage of cats and dogs sold to hospitals and research laboratories are family
pets which have been stolen.”38 It is clear that the purpose of the bill was to pro-
tect the property of people—their dogs and cats—from being stolen. Other repre-
sentatives and senators introduced bills similar to the Resnick bill.

On September 2, 1965, hearings on H.R. 9743 (and similar House bills) were
held before the Subcommittee on Livestock and Feed Grains of the House Com-
mittee on Agriculture. Although H.R. 9743 was a modest proposal to protect prop-
erty and could not reasonably be construed as any “threat” to animal experimen-
tation, researchers vigorously opposed the bill. For example, the New York State
Society for Medical Research charged those who supported the bill with making
“emotional appeals,” since, in reality, the theft of companion animals was “rare.”39

The New York State Veterinary College at Cornell University actually claimed
that H.R. 9743 represented an “unnecessary restriction on the betterment of the
welfare of animals,” in part because it would “increase the cost of veterinary ed-
ucation by making those animals obtained more expensive.”40 Researchers from
the State University of New York objected to the bill, stating that “restrictive leg-
islation relating to the supply of dogs and cats will only serve to hamstring med-
ical research in this country. The high quality of medical knowledge and treatment
in the United States is a product of free, unhampered efforts of dedicated investi-
gators.”41 The Medical Society of North Carolina, together with the medical
schools of the University of North Carolina at Chapel Hill, Duke University, and
Wake Forest College, stated that H.R. 9743 “would be detrimental and restrictive
to legitimate scientific research and to medical education, and would render the le-
gal acquisition of such animals for these purposes much more difficult and much
more expensive.”42

More hearings were held in the House of Representatives in 1966 concerning
H.R. 9743 and the approximately thirty other similar bills on the subject.43 Again
the research community objected vociferously to the legislation, claiming that the
problem of stolen animals had been exaggerated and that federal regulation would
only drive up the cost of acquiring animals and, as a result, decrease the total
amount of research. What was particularly interesting, however, was the reaction
to the proposed legislation on the part of the Department of Agriculture, to which
enforcement of the legislation was to be given. Although USDA did not object to
the legislation, Secretary Orville Freeman stated that the primary animal-related
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functions of USDA pertained to livestock and poultry and that “there is question
as to whether it would not be more desirable that a program such as that in ques-
tion be administered by a Federal agency more directly concerned.”44 From the
outset, USDA did not regard the welfare of laboratory animals to be within its
scope of administrative concern. Perhaps this accounts for what the Congress’s
Office of Technology Assessment has subsequently labeled “a lukewarm com-
mitment to enforcement” of the AWA by USDA, and for its subsequent opposi-
tion to amendments of the AWA.45 Similar hearings were held in the Senate on
March 25, 28, and May 25, 1966, and produced the same flurry of objections from
the research community and a plea from USDA to lodge enforcement of the leg-
islation with some other federal agency.46

Although there was initial opposition to the bill, public support was galvanized
by an article in the February 4, 1966, issue of Life magazine. The article displayed
shocking photographs of the conditions in which dog dealers kept animals des-
tined for laboratories. Concerned persons sent more letters to Life than the maga-
zine had received on any other article, and sent more letters to Congress than were
sent on issues such as civil rights and the war in Vietnam. The NIH attempted to
stop the Resnick bill first by proposing self-regulation in the form of the Ameri-
can Association for Accreditation of Laboratory Animal Care (AAALAC) and
then by attempting to secure various exemptions. Despite these efforts by the re-
search community, the bill was passed and signed into the law in 1966, with the
USDA given responsibility to enforce the law and to promulgate regulations, the
first of which were proposed in 1967.

The Laboratory Animal Welfare Act was, in every respect, a very moderate
piece of legislation. The preamble to the act stated that its purpose was “to protect
the owners of dogs and cats from theft of such pets, to prevent the sale or use of
dogs and cats which have been stolen, and to insure that certain animals intended
for use in research facilities are provided humane care and treatment.”47 The act
defined “animal” as “live dogs, cats, monkeys (nonhuman primate mammals),
guinea pigs, hamsters, and rabbits.”48 The act may, for present purposes, be con-
sidered as having addressed four areas.

First, the secretary of agriculture was directed to “promulgate humane stan-
dards and recordkeeping requirements governing the purchase, handling, or sale
of dogs or cats by dealers or research facilities at auction sales.”49 In addition, the
secretary was directed to “promulgate standards to govern the humane handling,
care, treatment, and transportation of animals by dealers and research facilities.”
The act provided that “such standards shall include minimum requirements with
respect to the housing, feeding, watering, sanitation, ventilation, shelter from ex-
tremes of weather and temperature, separation by species, and adequate veterinary
care.” The statute carefully specified, however, that in promulgating these stan-
dards, the secretary was not empowered to “prescribe standards for the handling,
care, or treatment of animals during actual research or experimentation by a re-
search facility,”50 and was not authorized to propose any “rules, regulations, or or-
ders for the handling, care, treatment, or inspection of animals during actual re-
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search or experimentation by a research facility as determined by such research fa-
cility.”51 The 1966 act, then, exempted research facilities from complying with hu-
mane standards during actual experimentation.

Second, the act required that dealers be licensed52 and that research facilities
be registered, though not licensed.53 Research facilities were prohibited from pur-
chasing dogs or cats from anyone but a licensed dealer.54 Dealers were required to
keep a dog or a cat for at least five business days after acquiring the animal before
selling the animals.55

Third, dealers were required to mark or identify all dogs or cats transported,
delivered for transportation, purchased, or sold in commerce.56 Research facilities
were required to keep records concerning dogs and cats but not monkeys, guinea
pigs, hamsters, or rabbits.57

Fourth, the act directed that the secretary “shall make such investigations or
inspections as he deems necessary to determine whether any dealer or research fa-
cility has violated or is violating any provision of this Act or any regulation issued
thereunder.”58

The act provided for penalties as well. In the case of dealers, the secretary was
permitted to suspend or revoke the dealer’s license, and dealers were liable to im-
prisonment for up to one year and a fine of up to $1,000.59 In the case of research
facilities, civil fines of $500 per violation per day were authorized if the facility
knowingly violated a USDA order to cease and desist violating the act.60

The 1970 Amendment
In 1970 Congress amended the Laboratory Animal Welfare Act of 1966,

which became the Animal Welfare Act of 1970.61 The amendment represented “a
continuing commitment by Congress to the ethic of kindness to dumb animals”
and reaffirmed that “small helpless creatures deserve the care and protection of a
strong and enlightened public.”62 There were four fundamental changes effected
by the 1970 amendment.

The first change was an expanded definition of “animal” to include “any live
or dead dog, cat, monkey (nonhuman primate mammal), guinea pig, hamster, rab-
bit, or such other warm-blooded animal, as the Secretary may determine is being
used, or is intended for use, for research, testing, experimentation, or exhibition
purposes, or as a pet.”63 The definition of “animal” excluded farm animals.

The second change expanded the scope of persons covered by the act. The
amendment expanded the definition of “research facility” to cover “any school
(except an elementary or secondary school), institution, organization, or person
that uses or intends to use live animals in research, tests, or experiments.” The
original act had restricted covered facilities to those which used dogs and cats. The
amendment also expanded the definition of “dealer” to include not only those in-
volved in the buying, selling, or transportation of animals for research purposes
but also those involved in the supply of animals for educational purposes or for
exhibition purposes or as pets, excluding most retail pet shops.64

Moreover, the amendment added a new category of covered person—“ex-
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hibitors”—defined as “any person (public or private) exhibiting any animals,
which were purchased in commerce or the intended distribution of which affects
commerce, or will affect commerce, to the public for compensation.”65 This per-
mitted coverage of auctions, circuses, zoos, and carnivals but excluded pet shops,
livestock shows, rodeos, and other exploitative practices. Record-keeping and in-
spection provisions were extended to these newly covered entities.

The third major change initiated through the 1970 amendment was an expan-
sion of the standards for the humane treatment of animals. The original 1966 act
required the secretary to promulgate standards for the “adequate veterinary care”
of covered animals. The 1970 amendment expanded upon the concept of “ade-
quate veterinary care” to include “the appropriate use of anesthetic, analgesic or
tranquilizing drugs, when such use would be proper in the opinion of the attend-
ing veterinarian of such research facilities.” Again, the amendment was careful to
establish that in promulgating standards for the humane treatment of animals, the
secretary was not in any way to affect the “design, outlines, guidelines, or perfor-
mance of actual research or experimentation by a research facility as determined
by such research facility.”66 In discussion of the amendment in the House, spon-
sor Tom Foley made clear that

the bill does mandate adequate veterinary care, including the use of analgesics and
tranquilizing drugs, but it does preserve complete control of the research institutions
with respect to the use of analgesics or tranquilizing drugs. In other words, Congress
imposes an ethic of adequate veterinary care including appropriate use of pain-
relieving drugs but the decisions are exclusively in the hands of the research
institutions, and their judgments are final.67

These sentiments were echoed in the Senate discussion, where one of the cospon-
sors of the amendment stated that although the amendment “sets forth the basic
creature comforts which must be afforded to these animals, including the neces-
sity for the avoidance of pain through appropriate drugs and veterinary care,” the
amendment also “recognizes the prerogatives of the medical community and the
contributions which these animals are making to the health and welfare of
mankind, and in no way authorizes the Secretary to control or interfere with sci-
entific research or experimentation.”68 In addition, Senator Dole, another cospon-
sor, included in the record of the Senate debate an article carefully pointing out
that those who sought regulation were at odds with those who sought the abolition
of all research, and that the former did not seek to regulate the content or conduct
of research in any manner.69

Although the 1970 amendment made crystal clear that there could be no reg-
ulation of research decisions or regulatory criticism of institutional judgments
concerning the propriety of the use of anesthetics or analgesics, the amendment
did require that each research facility file an annual report demonstrating that the
facility followed “professionally acceptable standards governing the care, treat-
ment, and use of animals, including appropriate use of anesthetic, analgesic, and
tranquilizing drugs.”70 The amendment also authorized the secretary to promul-
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gate humane standards and record-keeping requirements concerning the purchase,
handling, or sale of animals by research facilities, dealers, exhibitors at auction
sales, and operators of auction sales.71

The fourth major change wrought by the 1970 amendment created penalties
for those who assaulted or interfered with inspectors in the performance of their
duties.72 In addition, the amendment made the research facility, dealer, exhibitor,
or operator of an auction liable for the acts of agents and employees.73

The 1976 Amendment
In 1976 Congress again amended the AWA,74 this time focusing on three

changes. The first change expanded the range of persons covered by the AWA to
include the “intermediate handler,” defined as “any person . . . who is engaged in
any business in which he receives custody of animals in connection with their
transportation in commerce,” and the “carrier,” defined as “the operator of any air-
line, railroad, motor carrier, shipping line, or other enterprise, which is engaged in
the business of transporting any animals for hire.”75 The legislative history reports
that witnesses testified to “hundreds of examples in which live animals which were
injured, diseased, or otherwise unfit to travel were nonetheless shipped, with cruel
results. Some animals were shipped in containers or crates which were either
flimsy or constructed in a fashion virtually guaranteed to result in injury to the an-
imal.”76

Second, the 1976 amendment made it “unlawful for any person to knowingly
sponsor or exhibit an animal in any animal fighting venture to which any animal
was moved in interstate or foreign commerce.”77

The third change expanded the definition of “dog” to include “all dogs, in-
cluding those used for hunting, security, or breeding purposes.”78

What is interesting about the 1976 amendment is that Congress amended the
preamble of the AWA to reflect different priorities. The original AWA stressed
that the purpose of the AWA was to protect against the theft of pets from their
owners. In 1976 Congress rewrote the preamble and listed as the purposes of the
act (1) to ensure the humane treatment of animals used in research facilities, (2) to
assure humane transportation of animals, and (3) to protect owners of pets from
theft of their property.79 Although the emphasis had, according to the preamble,
shifted from pet theft to humane treatment, the substance of the 1976 amendment
was really no different from the 1970 amendment or from the 1966 act itself. That
is, the original act sought to ensure that animals would receive humane treatment
in research facilities, but accorded unbridled discretion to the facilities themselves
to determine what type of treatment was “humane” under the circumstances, and
accorded complete deference to the research community to determine its own uses
of animals in experiments.

The 1985 Amendment
Between 1976 and 1985, the entire context of the regulation of animal

experimentation changed dramatically. As the result of various cases in which
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federally funded research facilities were shown to be involved in the egregious
abuse of animals, Congress held hearings in 1981 that captured public attention.80

Following those hearings, a bill was proposed in 1982 that would, among other
things, increase accreditation requirements for facilities, create animal care com-
mittees as a permanent fixture of (local) peer review for projects involving ani-
mals, require “merit review” of projects to determine whether the scientific knowl-
edge anticipated outweighed animal suffering and distress, and require the
development of alternatives to the use of live animals. As expected, the research
community opposed the legislation. William Raub, representing the NIH, argued
that “the authorities now in law and the administrative mechanisms already at hand
are adequate if they are utilized fully.”81 He added that the NIH “believe[s] that
the existing system based in the USDA is fundamentally sound in attempting to
insure that the statute meets with appropriate compliance.”82 The USDA agreed.83

Although the legislation was defeated, the push for amending the AWA only in-
tensified.

The result was that in 1985 Congress undertook the only really substantial
revision of the AWA since its enactment in 1966. Representative Brown, who
sponsored the legislation in the House, stated that “there has been an increasing
concern among the public that some laboratories are below currently set stan-
dards.” He added that there was a question “whether current law adequately ad-
dresses the humane care of laboratory animals. At present, there is no law which
requires researchers to use painkillers during an experiment causing pain to an-
imals.”84 Brown’s bill, sponsored by Robert Dole in the Senate and labeled the
Dole-Brown amendment, was passed in 1985 as part of the Food Security Act
of 1985.

The 1985 amendment once again provided Congress with an opportunity to
explain the congressional purpose behind animal welfare legislation. In 1966 that
purpose was primarily to protect owners of animals from the theft of their prop-
erty. In 1970 and 1976 the focus shifted more toward the importance of the hu-
mane treatment of nonhumans used in biomedical experiments. By 1985 Congress
began to focus primarily on humane standards, on alternatives to the use of ani-
mals, and on the growing public opposition to vivisection. Accordingly, in the pre-
amble to the 1985 amendment, Congress made four findings: (1) that the use of
animals is instrumental for advancing knowledge and cures; (2) that alternatives
to live animals are being developed and that these alternatives are more efficient
than animal use; (3) that preventing unnecessary duplication of experiments is de-
sirable in light of federal budgetary concerns; and (4) that measures that promote
animal welfare are necessary to the progress of research in light of public concern
about animals.85 The 1985 amendment to the AWA changed the act in nine sig-
nificant respects.

First, the amendment required that the secretary shall promulgate minimum
standards to govern the “humane handling, care, or treatment of animals,” and “for
exercise of dogs . . . and for a physical environment adequate to promote the psy-
chological well-being of primates.”86
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Second, the amendment purported to establish a requirement that pain relief
be provided to animals used in experiments. The amendment directed the secre-
tary to develop standards “for animal care, treatment, and practices in experimen-
tal procedures to ensure that animal pain and distress are minimized, including ad-
equate veterinary care with the appropriate use of anesthetic, analgesic,
tranquilizing drugs, or euthanasia.”87 As part of this requirement, the secretary was
also directed to develop standards that would ensure that the experimenter “con-
siders alternatives to any procedure likely to produce pain to or distress in an ex-
perimental animal.”88 The standards must include requirements for consultation
with a veterinarian for the planning of painful procedures and pre- and postsurgi-
cal care, and prohibition of the use of paralytic agents without anesthesia.89 The
standards must require that “the withholding of tranquilizers, anesthesia, analge-
sia, or euthanasia [occur only] when scientifically necessary” and “continue for
only the necessary period of time.”90

Third, survival surgery91 was limited to one recovery except in cases of “sci-
entific necessity” or under circumstances determined by the secretary.92

Fourth, and perhaps most important, the amendment required that each
research facility,93 including federal facilities, have at least one Institutional
Animal Care and Use Committee (IACUC).94 The IACUC is to be appointed
by the chief executive officer of each research facility and is to consist of not
fewer than three members; at least one member must be a veterinarian, and one
member must (1) not be affiliated with the facility, (2) not be a member of the
immediate family of anyone affiliated with the facility, and (3) represent “gen-
eral community interests in the proper care and treatment of animals.”95 Mem-
bers of the IACUC are supposed to “possess sufficient ability to assess animal
care, treatment, and practices in experimental research as determined by the
needs of the research facility.”96 A quorum is required for all actions of the
IACUC.97 The IACUC is required to conduct, at least semiannually, an in-
spection of “all animal study areas and animal facilities” in order to ensure that
practices involving pain to animals and the condition of the animals are in com-
pliance with the AWA.98 The IACUC must file a report of these inspections,
including any dissenting views, and the report must remain on file at the facil-
ity for at least three years for inspection by the USDA or any federal funding
agency.99

Fifth, the amendment required the establishment of an information service at
the National Agricultural Library that will, in cooperation with the National Li-
brary of Medicine, provide information concerning (1) employee training, (2) un-
intended duplication of experimentation, and (3) improved methods of experi-
mentation that could reduce animal use and animal suffering.100

Sixth, research facilities must train all those involved with animals concerning
(1) humane animal maintenance and experimentation, (2) research or testing meth-
ods that will reduce the number of animals used and the pain caused to animals,
(3) use of the information service provided by the National Agricultural Library,
and (4) procedures for reporting deficiencies.101
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Seventh, the amendment provided that if the federal funding agency deter-
mines that a facility is not complying with the requirements of the act with respect
to a particular experiment, the agency may suspend funding for that project after
giving the facility notice and an opportunity for correction.102

Eighth, each research facility was required to show upon inspection and to re-
port at least annually that “professionally acceptable standards governing the care,
treatment, and use of animals are being followed by the research facility during
actual research or experimentation.”103 Specifically, the facility must provide (1)
information on procedures likely to cause pain or distress to animals, and assur-
ances that the experimenter considered alternatives; (2) assurances that the facil-
ity is adhering to the standards prescribed by the act; and (3) an explanation for
any deviation from the standards.104

Ninth, USDA is now required to inspect each research facility at least once a
year.105 In the event that there are “deficiencies or deviations from such stan-
dards,” the USDA must conduct follow-up inspections until these problems are
corrected.106

The amendment retained the deference accorded to researchers in the ear-
lier versions of the act. For example, although the amendments required that
each research facility have an IACUC, the IACUC must take the research pro-
gram of the facility as a given and cannot engage in any ethical review.107

Moreover, except for the requirements that pain and distress be minimized un-
less scientific “necessity” requires otherwise, and the requirement that facili-
ties report that animals were being experimented upon in a “humane” fashion,
“nothing in this chapter . . . shall be construed as authorizing the Secretary to
promulgate rules, regulations, or orders with regard to the performance of ac-
tual research or experimentation by a research facility as determined by such
research facility.”108

Just as the original 1966 Laboratory Animal Welfare Act caused an uproar
of protests from the biomedical community, so did the 1985 amendment to the
act. The USDA opposed the legislation, arguing that judgments about pain and
suffering in animals were subjective and best left to researchers and that the
exercise requirements and certain other provisions were unworkable.109 Most
professional organizations opposed the amendments. For example, the Ameri-
can Association of Medical Colleges’ representative, Glenn Geelhoed, testified
that the amendment was premature because “at this time . . . we are not aware of 
any grave systematic deficiencies that exist within our laboratories regarding the
treatment of animals.” Further, Geelhoed stated that “by citing very infre-
quent and rather severe, extreme cases, several organizations have painted a
rather unfair and unrepresentative, distorted picture of what occurs in our
research institutions.”110 The American Physiological Society testified that 
there was already a reduction in the numbers of animals used, and had this 
to say about people who were concerned about the abuse of animals in labora-
tories:
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By and large, statements of malicious animal abuse by those who oppose animal
research and scientific inquiry are anecdotal and are largely without verification. Such
statements are designed . . . to sow seeds of mistrust about science and research in the
minds of those unfamiliar with the standards and regulations that govern all research
practices involving the use of laboratory animals.111

More important, however, was the research community’s serious concern that
the amendment would empower the secretary to promulgate “standards for re-
search facilities, including requirements for methodologies in experimental pro-
cedures.”112

It should be noted that the AWA does not apply to individual researchers, but
only to research facilities. Indeed, as was discussed in Chapter Four, it was on this
basis that the appellate court in Animal Legal Defense Fund, Inc. v. Secretary of
Agriculture found that Dr. Roger Fouts did not have standing.

A Full Circle Back to Property Concerns: 
The Pet Protection Act of 1990

In 1990 Congress once again amended the AWA,113 this time providing for
regulation of random-source (i.e., from a pound or shelter and not purpose bred)
animals used in research. Although the original purpose of the amendment was, at
least in part, to stop the purchase of animals from auctions, which are notorious
for egregious animal abuse, the proposed amendment contained language that
suggested that USDA-licensed animal dealers should look to animal shelters as a
source of animals. This language caused alarm among more concerned members
of the humane community, who did not want to make it appear as though Congress
was encouraging dealers to look to shelters as a source of animals for vivisection.
The version of the amendment that ultimately became law omitted this objection-
able language but, unfortunately, omitted all reference to auctions as an inappro-
priate source of animals as well. In a sense, the amendment returned Congress to
its original concern about the theft of people’s property—their “pets.”

The 1990 amendment requires that public or private shelters must hold and
care for a dog or cat for at least five days before selling the dog or cat to a USDA-
licensed dealer.114 This requirement assumes, of course, that the pound or shelter
is not prohibited by state law from selling animals for research purposes through
a “pound seizure” law and that the shelter does not otherwise have a policy against
giving shelter animals to animal experimenters. This five-day period allows dogs
and cats to be recovered by their human companions or adopted before sale to a
USDA-licensed dealer. If, however, the shelter has a policy to euthanize animals
before five days are up, then the shelter can euthanize the animals to prevent them
from being sold to dealers.

This five-day holding period should also be considered in conjunction with
other recently amended regulations concerning the length of time that a dealer
(as opposed to a public or private shelter) must hold and care for an animal be-
fore selling the animal to researchers. If the animal is from a public pound, then
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the dealer must keep the animal for at least five full days before selling the ani-
mal.115 If the animal is from a private or contract shelter, then the dealer must
hold and care for the animal for at least ten days.116 This means that animals from
public pounds must be kept for a total of at least ten days (five at the shelter, five
at the dealer), and animals from private shelters must be kept for a total of at least
fifteen days (five at the shelter, ten at the dealer), before being sold to researchers.

The 1990 amendment also requires that before selling or otherwise providing
a random-source dog or cat, the dealer must provide the recipient with a valid cer-
tification that contains information about the dealer, the animal, the place from
which the animal was obtained, the date of acquisition, and a statement by the
pound or shelter that it complied with the waiting period. The research facility
must keep the original certificate for one year, and the dealer must keep a copy of
the certificate for one year.117

The certificate must contain an assurance that the provider of the animal was
informed that the dog or cat may be used for research or educational purposes.
If the provider is a pound or shelter (the usual arrangement contemplated by this
section), that means that the dealer must tell the pound or shelter that the animal
may be used for research. Of course, since the pound or shelter is providing the
animal to a USDA-licensed dealer, it is probably a good guess that the pound or
shelter knows that a USDA-licensed dealer is probably going to sell the animals
to a USDA research facility. Unfortunately, the amendment does not require that
the pound or shelter inform people who turn in their animals to shelters of the
possibility that their former companions may be used in laboratories.

The amendment provides for fines for dealers who violate the law. A dealer
who violates the law three or more times shall have her license revoked, and the
USDA may request injunctions against dealers. USDA has promulgated regula-
tions to implement the Pet Protection Act.118 However, the problem of random-
source animals continues.119

Analysis

This brief overview of the AWA prompts four observations.
First, the regulation of animal experimentation is deeply rooted in property

concerns.
Second, the research community has consistently opposed the AWA and all of

its amendments. Nevertheless, the research community routinely claims that it ac-
cepts—indeed, embraces—the AWA. In addition, USDA has, from the outset, not
wanted to administer the AWA and, as I show in the next chapter, has done a less-
than-adequate job of enforcement.

Third, to place this statutory overview in the context of the theoretical struc-
ture developed in the previous chapter, the AWA plainly states that it is legiti-
mate—and perhaps morally obligatory—to use animals in experiments. The
AWA also states that there are no limits placed on the permissible use of animals
on the basis of experiment content or conduct. Indeed, the research community
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has strenuously opposed every congressional effort to ensure that there is any eth-
ical merit review of experiments. Instead, Congress has explicitly accorded com-
plete deference to the research community. The only animal care or use issues
that Congress regulates through the AWA are husbandry issues. The AWA and
its regulations provide certain standards for transportation of animals and require
that animals used in experiments receive wholesome food, water, and air. But the
regulation stops there, and the AWA has absolutely nothing to say about the con-
tent or conduct of actual experiments. This situation reflects the basic principles
of legal welfarism. Animals are treated as the property or “resources” of the fa-
cility, and the only concern of the AWA is to ensure that these resources are used
efficiently, which, in this situation, means that they produce reliable scientific
data.

Fourth, and related to the third point, is that the AWA does not provide “rights”
for nonhumans as I discuss that notion in Chapter Five. To the extent that the AWA
recognizes animal interests, those interests may be sacrificed as long as there is
some benefit involved. In any event, the animal interests that the AWA recognizes
are, for the most part, interests that facilitate animal exploitation (i.e., that animals
used in experiments have “interests” in minimal conditions of subsistence so that
their use will result in reliable data) and not those discussed in the context of the
interest or benefit theory of legal rights.

Since 1966 the AWA has refused to regulate the design or conduct of research
by a research facility as determined by such research facility. Indeed, the 1985
amendment uses that phrase on three occasions: to prohibit regulation of the de-
sign, outlines, and guidelines of experimentation; to prohibit regulation of actual
research; and to require that IACUC members be able to assess animal care, given
the facility’s research decisions. In other words, if the facility decides to do burn
experiments, then that decision is not subject to governmental regulation, apart
from any decision that might be made not to fund the experiment for whatever
reason. The facility has determined to do burn studies, and the only issue germane
to AWA regulation is whether that burn experiment is performed humanely.

When Congress amended the AWA in 1985, many people saw the amendment
as representing the first congressional venture “beyond the laboratory door.” That
is, the 1985 amendment was thought to go further than ever before in regulating
the actual conduct of research. Indeed, Representative Brown, who cosponsored
the bill with Senator Dole, stated, “At present, there is no law which requires re-
searchers to use painkillers during an experiment causing pain to animals. My leg-
islation would require this as well as other strengthening measures, unless they
would specifically interfere with the research protocol.”120 Commenters agreed
that the amendment represented regulation that was qualitatively different from
the prior amendments.121 One commenter stated that under the 1985 amendment
“for the first time, standards are to be promulgated to govern an aspect of actual
research. These standards are to ensure that pain and distress are minimized dur-
ing experimental procedures by requiring the appropriate use of anesthetics, anal-
gesics, tranquilizers, and euthanasia.”122
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Such views, however, proved unwarranted. When Congress failed to pass the
1982 act that required ethical merit review by the granting agency, it made clear
that it would accede to the demand of the research community that there be no reg-
ulation of the content of research.123 The 1985 AWA amendment did nothing be-
yond what prior amendments had done concerning the use of painkillers during
experiments. When Congress passed the Laboratory Animal Welfare Act in 1966,
it provided that the secretary of the USDA was to establish standards for the treat-
ment of animals in laboratories and that these standards should provide for ade-
quate veterinary care. Nevertheless, Congress stated that the secretary was not to
prescribe standards for animal care, treatment, or handling during actual research
or experimentation.124

In 1970, when the act became the AWA, Congress required that research fa-
cilities provide to animals used in experiments “adequate veterinary care, includ-
ing the appropriate use of anesthetic, analgesic or tranquilizing drugs, when such
use would be proper in the opinion of the attending veterinarian.” The amendment
prohibited the secretary from promulgating any rules or standards “with regard to
design, outlines, guidelines, or performance of actual research or experimentation
by a research facility as determined by such research facility.” But the 1970
amendment contained an explicit exception to the complete deference to the sci-
entific community contained in the 1966 act; under the 1970 amendment, each re-
search facility was required to report annually and show that “professionally ac-
ceptable standards governing the care, treatment, and use of animals, including
appropriate use of anesthetic, analgesic, and tranquilizing drugs, during experi-
mentation are being followed by the research facility during actual research or ex-
perimentation.”125

In a sense, then, the 1970 amendment represented an attempt by Congress to
ensure that animals received painkillers during experimentation, but continued the
congressional deference to the research community. As Representative Foley
stated, research institutions had the final say about animal care and treatment and
the use of pain-relieving drugs. Foley went on to say that “it is not the intent in any
way to override the exclusive and sole discretion of the research facility in the con-
duct of experiments and the use of analgesics and tranquilizing drugs on animals
in laboratories for experimentation purposes.”126

In 1985 Congress really went no further than it had already done in 1970.
That is, although the 1985 amendment directed the secretary for the first time to
promulgate standards for the treatment of animals during experiments, Congress
had already in 1970 required facilities to report annually and to show that they
were using professionally acceptable standards of veterinary care during actual
experimentation. Under the 1985 amendment, the secretary is still prohibited
from regulating the design, outlines, or guidelines of actual experimentation,127

and is prohibited from interfering with the performance of actual research or ex-
perimentation as determined by the research facility,128 except that the secretary
is authorized to promulgate guidelines to ensure that appropriate pain relief is
provided during experimentation, that the researcher considers alternatives to
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animal use, and that the experiment does not involve duplication of earlier ex-
periments. The primary enforcement mechanism for these requirements is the
same as it was in 1970: the facilities are required to report annually and to
demonstrate that they are using appropriate pain relief during actual experimen-
tation.129

The AWA scheme reflects considerations similar to those present throughout
federal policy on animal experimentation. For example, the NIH Guide states that
“the intent of research is to provide data that will advance knowledge of immedi-
ate or potential benefit to humans and animals.130 Publications produced by NIH
to guide animal care committee members do not prescribe any type of “ethical
merit” review,131 and the NIH guidelines for federal investigators discuss the ac-
quisition of knowledge—in addition to improved health care—as a sufficient jus-
tification for using animals in experiments.132 The preamble to the IRAC Princi-
ples for the Utilization and Care of Vertebrate Animals Used in Testing, Research,
and Education states that “the development of knowledge necessary for the im-
provement of the health and well-being of humans” and animals requires animal
experimentation.133 Again, the language suggests that the development of knowl-
edge may, in and of itself, be sufficient to justify animal experimentation. Like the
AWA scheme, the PHS/NIH principles reflect the judgment that knowledge is a
(permissible) benefit for the justification of animal experimentation, and that ben-
efit—even of knowledge—is related to human well-being. This conflation is un-
derstandable in that it resonates in the language of scientists themselves. For ex-
ample, one researcher claims that even though basic research involving animals
may not have any application, it is nevertheless justified because “it may provide
direction in our continued battle against ignorance” and may ultimately lead to im-
portant applications later on.134 Another researcher argues that determinations
about what type of basic research will ultimately be fruitful will be made “under
conditions of high uncertainty” and that to regulate research would necessarily im-
pede the “advancement of human understanding and the consequent alleviation of
human suffering.”135

The only difference between the 1970 amendment and the 1985 amendment is
that under the latter the individual researcher must, at least in theory, justify with-
holding pain relief to the IACUC.136 In addition, the researcher must provide writ-
ten assurances that she has considered alternatives to animal use and that her ex-
periment is not merely an unnecessary duplication.137 Despite these ostensible
changes, however, the ultimate determination whether to provide pain relief to the
animal still rests with the individual researcher, who is permitted to withhold pain
relief “when scientifically necessary” and for “the necessary period of time.” That
is, once the investigator justifies the position that infliction of pain is required by
the experiment, the IACUC must abide by the researcher’s decision and has no au-
thority to interfere with actual scientific decisions. Nevertheless, it is clear that
most legal reformers have placed a great deal of emphasis on the importance of
the IACUC.138

Congress explicitly considered whether the IACUC would have the power to
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interfere in the conduct of actual experiments and rejected this role for the IACUC,
stating that the IACUC would have no authority to regulate or in any way inter-
fere with the “design, outlines, or guidelines of actual research or experimentation
by a research facility as determined by such research facility.”139 Similarly, the
Public Health Service Law forbids the IACUC from “prescrib[ing] methods of re-
search.”140 Congress thereby protected the individual researcher from any scrutiny
of scientific design, details concerning experimental methodology, or the merits
of research—all of which are supposedly reviewed and regulated by the funding
agency. Moreover, the IACUC is precluded from interfering in the conduct of ac-
tual research.141

Federal regulations promulgated in 1989 by the USDA make clear that the pur-
pose of the IACUC is not to discuss or regulate anything related to scientific
methodology or design. The USDA solicited comments from interested persons
concerning the functioning of IACUCs. The agency noted that some commenters
from the scientific community claimed that IACUC authority over experiments
“would deprive researchers of the scientific discretion necessary for the conduct
of research.” The USDA rejected this concern, stating that the IACUC was not in-
tended to pass upon the merits of actual conduct of research. Rather, “it is the man-
date of Congress that [IACUCs] assess animal care, treatment, and practices.” The
USDA emphasized that the authority of an IACUC is “limited to the animal care
and use portion of a proposal to determine how the research will treat or affect an
animal and its condition, and the circumstances under which the animal will be
maintained. It does not extend to evaluating the design, outlines, guidelines, and
scientific merit of proposed research.”142

In addition, as mentioned earlier, the IACUC is to evaluate animal use not by
some absolute standard but by reference to the “needs of the research facility.”143

If the facility engages in particularly objectionable research, such as psychologi-
cal research that relies on “negative stimuli” (i.e., pain) in “training” or “condi-
tioning” animals, then that is the “need” of the research facility that must be used
to measure “humane” treatment and “necessary” pain. Finally, it must be under-
stood that in virtually every instance the IACUC is composed of people who vivi-
sect or who support vivisection. As a practical matter, these people are unlikely
even to try to interfere with the judgment of a colleague concerning the scientific
“necessity” of a particular painful procedure. Although the researcher has to jus-
tify withholding pain relief to the IACUC, as a practical matter there will be no
greater oversight of individual investigator decisions in this regard than before.
The bottom line remains the same: the AWA prohibits the infliction of “unneces-
sary” suffering upon nonhumans used in experiments but allows the decision of
what constitutes “necessity” to be made by the researcher.

This is an important point: the research community wants the public to believe
that its use of animals is regulated effectively by the federal government and that
the government articulates strong standards that control what experimenters do
during the course of actual experimentation. But that is not the case, and it has
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never been the case under the act. For all intents and purposes, the act prohibits
“unnecessary” cruelty but leaves the determination of what is “necessary” to the
research community itself.

Similarly, the 1985 amendment marked the first time that Congress regu-
lated the practice of “survival surgery,” which involves an animal’s recovering
consciousness after a major operative procedure. In many research facilities, es-
pecially veterinary schools and medical schools, animals were used repeatedly
in experimental procedures or for “practice” surgery. In 1985 Congress pro-
vided that researchers may not use an animal for “more than one major opera-
tive experiment from which it is allowed to recover” except when “scientific ne-
cessity” demands it or the secretary says otherwise.144 Again, Congress
simultaneously created a rule and an exception that was broad enough to swal-
low the rule.

In addition, in the 1985 amendment, Congress explicitly permitted researchers
to depart from any of the newly required standards if the departure was explained
in a report to the IACUC.145 Again, once the researcher justifies such a departure
on scientific grounds, the IACUC is without authority to interfere in the design,
outline, or guidelines of the experiment. Although researchers must justify with-
holding pain relief to the IACUC, the IACUC cannot, under both the AWA and
the regulations, make any ethical judgment about the experiment and cannot eval-
uate the scientific merit or design of the experiment.

Moreover, the USDA, which has the responsibility to enforce the AWA, is al-
ready doing what it can to ensure the impotence of IACUCs. For example, USDA
had originally proposed that a quorum of an IACUC would be required for any ex-
periment that caused “more than short-term minor pain or distress.”146 In the final
rule, however, the USDA permitted one member of an IACUC to review experi-
ments as an agent of the entire IACUC. Although any member can request full-
committee review, in the absence of such a request one member of the IACUC has
authority to approve an experiment involving pain or distress.147

In an important sense, the IACUC serves as enforcer of the standards of legal
welfarism contained in the AWA. The IACUC’s power extends to two main ar-
eas. First, the IACUC is empowered to ensure that experimenters follow the hus-
bandry rules established by the AWA and its regulations. Such rules, however, im-
pose no ethical limits on experiments and are designed only to ensure that animals
receive food and water and are maintained in a reasonably clean environment.
Such standards are designed to ensure that animals used in experiments produce
reliable data. Indeed, as I show in Chapter Ten, when the USDA tried to promul-
gate husbandry rules (in the form of engineering standards) that exceeded what the
research community thought was cost-effective, the research community vocally
objected and caused USDA to retract the rules in favor of more rules preferred by
the research community (performance standards).

Second, the IACUC can suspend or disapprove an experiment should it
determine that the infliction of pain on animals is “unnecessary.” This IACUC
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power must be closely scrutinized. The IACUC is not empowered to make any eth-
ical judgments about an experiment. Accordingly, if the researcher decides to do
a pain experiment, or an experiment that will otherwise involve pain, the IACUC
is explicitly disempowered from making any moral judgment about the necessity
of pain in that circumstance. The IACUC is similarly not empowered to make any
determinations about the design of the experiment and, therefore, cannot gainsay
an experimenter on those grounds. The only time that the IACUC may act with re-
spect to the conduct or content of an experiment is if the experimenter (who has
complete ethical and scientific autonomy) cannot justify the infliction of pain and
the IACUC determines that the infliction of pain is “unnecessary.” And that judg-
ment can never occur in the context of an ethical analysis. Rather, any IACUC ac-
tion necessarily involves a determination that the experimenter is wasting animal
resources and threatening the production of reliable data by inflicting “unneces-
sary” pain on an animal.

The IACUC system was intended only to ensure that experimenters did not use
animals inefficiently, and despite optimism that the IACUC system would reduce
the overall numbers of animals used and the numbers of animals used in painful
experiments, the results thus far are less than promising and certainly do not indi-
cate any significant decline.

It is certainly plausible that by shifting responsibility for animal care-and-
treatment issues over to the IACUC, the AWA actually will encourage greater
animal use over time. The reason for this is plain. By delegating authority to the
IACUC, the funding and regulatory agencies are permitting IACUC members to
make judgments about the work of their colleagues. It is at least possible that
this places pressure on academics, most of whom will at some point be submit-
ting their protocols to a future IACUC. Moreover, IACUC members have to face
directly the displeasure of their colleagues whose projects they have not ap-
proved. By transferring authority to the IACUC, federal law actually encourages
continuation of the “old-boy” system under which researchers protect one an-
other from outside attacks. Again, more work is needed on this point, but the ini-
tial indications are that the IACUC is not fulfilling its promise of improved an-
imal protection.

Conclusion

In this chapter I examined the development of the federal Animal Welfare Act
through the antecedents to its enactment in 1966, its provisions, and its subse-
quent amendments. The act, which originated to protect property interests in
pets, established an elaborate system of legislation but, in effect, delegates de-
cision making about animal interests to animal owners (individuals, institutions,
or the government), who believe, as a matter of philosophical principle, that it is
acceptable to use animals in experiments and that, as scientists, they should not
interfere with the experiments of others. The only concern promoted and pro-
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tected by the act is to ensure against the infliction of wholly gratuitous suffering
and death, which could not be justified “scientifically.” The AWA in no way r-
ecognizes animal interests in the way that rights recognize and protect human
interests.

In the next chapter, I consider the administrative enforcement of the act.
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C H A P T E R  T E N

Administrative Regulation 
of the Animal Welfare Act

The AWA as Symbolic Legislation

THERE ARE TWO primary mechanisms for enforcement of the Animal Welfare Act
(AWA). Under the AWA itself, the United States Department of Agriculture
(USDA) is charged with the administrative enforcement of the AWA. In addition
to the administrative enforcement of the AWA by USDA, the federal courts are
specifically empowered “to enforce, and to prevent and restrain violations of ” the
AWA.1 In this chapter, I discuss the administrative enforcement of the AWA by
the USDA. In the next chapter, I discuss the rather limited litigation involving the
AWA.

As a general matter, the AWA may be considered to be “symbolic,” as opposed
to “functional,” legislation as those concepts are articulated by Professor John
Dwyer in a 1990 article on environmental law.2 Dwyer argues that certain func-
tional statutes “instruct [administrative] agencies to balance competing concerns
in setting standards,” whereas other statutes are more symbolic than functional be-
cause “the legislature has failed to address the administrative and political con-
straints that will block implementation of the statute”3 and agencies usually “re-
sist implementation”4 of the statute as they seek to reformulate the symbolic
legislation into a more functional regulatory scheme. When Dwyer speaks of sym-
bolic legislation, he has in mind those regulatory schemes, such as the restrictions
on toxic pollutants contained in the Clean Water Act5 or hazardous air pollutants
contained in the Clean Air Act,6 that “impose short deadlines and stringent stan-
dard-setting criteria that are designed to address a single, overriding [public] con-
cern to the exclusion of other factors.”7 It is precisely in these instances that agen-
cies are unable to formulate functional regulatory programs.

When administrative agencies are required to implement symbolic legislation,
they become anxious about judicial review of their actions and move slowly in
this reformulation process precisely to avoid such review.8 As a part of what
Dwyer calls “the pathology of symbolic legislation,”9 courts may enter the
vacuum and seek to impose a functional regulatory program, and Dwyer claims
that this judicial intervention improperly interferes with the agencies’ responsi-

208



bilities and ultimately fails to satisfy legislative goals. Dwyer argues that admin-
istrative agencies must seek to reformulate symbolic regulation through close in-
teraction with Congress and with environmental groups, and he counsels against
active judicial implementation of these regulatory schemes.

The AWA clearly qualifies as a piece of symbolic legislation. Although the
AWA does not concern the dreaded health threats sought to be regulated by par-
ticular environmental statutes, it clearly is intended, especially in its more recent
versions, to address the overwhelming public concern about the treatment of ani-
mals. Moreover, as part of its 1985 amendment, the AWA required the USDA in
a relatively short time frame to set regulatory standards objectionable to re-
searchers. The result was predictable and fits Dwyer’s paradigm quite nicely. The
1985 amendment to the AWA sought to provide a legislative solution that ignored
the political and administrative constraints that would necessarily frustrate imple-
mentation.

In addition to the problem of symbolic legislation, administrative enforcement
of the AWA is stymied by other aspects of the regulatory process that seek to
achieve only that level of enforcement that is accepted by the scientific commu-
nity. As mentioned, the USDA is charged with enforcement of the AWA. The ac-
tual administration of the AWA is done by an agency of USDA, the Animal and
Plant Health Inspection Service (APHIS). In 1989 APHIS was reorganized to in-
clude a new unit, Regulatory Enforcement and Animal Care (REAC), which is re-
sponsible for administration of the AWA. APHIS directs enforcement of the AWA
through regional offices. USDA, pursuant to a delegation of congressional power,
has adopted regulations that, at least according to USDA, are designed to imple-
ment the AWA.10 The AWA regulations are contained in title 9 of the Code of Fed-
eral Regulations (C.F.R.). The C.F.R. contains rules adopted by the many differ-
ent federal administrative agencies pursuant to the equally myriad statutes
enforced by those agencies.

Title 9, chapter 1, subchapter A, of the C.F.R. has three parts. Part 1 contains
definitions that are used in parts 2 and 3. Part 2 concerns largely administrative re-
sponsibilities of those covered by the AWA. It contains rules that implement the
licensing and record-keeping requirements of the act. For example, Part 2 contains
reporting requirements that are important because they are—at least in theory—
the primary means available under the AWA to get information about what is, in
fact, occurring at facilities, about the numbers of animals used and about the types
of procedures to which animals are subjected.

Each reporting facility11 must submit a report to APHIS on or before Decem-
ber 1 of each year. The report must be signed and certified by the chief executive
officer or institutional official and shall cover the previous federal fiscal year. The
report must contain the following: (1) an assurance that the facility followed
professionally acceptable standards of animal care, treatment, and handling,
including an appropriate use of pain-relieving drugs before, during, and after any
animal use; (2) an assurance that each principal investigator considered alterna-
tives to painful procedures; (3) an assurance that the facility has adhered to the
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standards and regulations under the AWA and that any deviations therefrom have
been explained by the principal investigator to the IACUC and approved by the
IACUC; (4) the location of all facilities in which animals were housed or used; (5)
a report of the common names and numbers of animals used in procedures in
which no pain was involved; (6) a report of the common names and numbers of
animals used in procedures that involved pain but where appropriate pain relief
was provided; (7) a report of the common names and numbers of animals used in
procedures in which the animal was subjected to pain and appropriate pain relief
was not provided, and a statement why such pain relief was not provided; and (8)
the common names and numbers of animals being held for research or other pur-
poses but not yet used for such purpose.12

Part 3 of title 9, chapter 1, subchapter A, of the C.F.R. concerns the standards
applicable to the transportation, handling, care, and treatment of animals covered
by the AWA. It is further subdivided into subparts. Subpart A concerns dogs and
cats; subpart B concerns guinea pigs and hamsters; subpart C concerns rabbits;
subpart D concerns nonhuman primates; subpart E concerns marine mammals;
and subpart F concerns other warm-blooded animals. These regulations are very
detailed. For example, the regulations concerning space requirements for the pri-
mary enclosure for guinea pigs provide that the enclosure must be such that each
guinea pig contained therein can make “normal postural adjustments with ade-
quate freedom of movement.”13 The interior height of the primary enclosure must
be at least seven inches.14 If the guinea pig is less than 350 grams, then the ani-
mal must have at least 60 square inches, or 387.12 square centimeters, of floor
space. If the guinea pig weighs more than 350 grams or is a nursing female with
litter, the animal must have at least 101 square inches, or 651.65 square centime-
ters, of floor space.15 Each subpart, although slightly different, addresses such
subjects as the primary enclosure, outdoor facilities, ventilation, light, tempera-
ture, food, water, veterinary care, sanitation, separation of species, transportation,
and the qualifications of attending employees. Many of the regulations are di-
rected more at the condition of the property being used to hold animals than at
the animals themselves. If a cage has exposed wires, animals may be “unproduc-
tively” injured.

Indeed, the USDA regulatory scheme is remarkably faithful to its statutory
authority, the AWA, in that USDA addresses only animal husbandry issues and
does not in any way purport to require any type of ethical consideration for an-
imals. These husbandry issues reflect the concern that research facilities use
their animals “efficiently.” For example, the AWA and its regulations require
that animals used in experiments be provided with sufficient wholesome food
and water. This requirement applies even when the animal is being used in a
particularly painful or distressing experiment over which the AWA and USDA
have no control. The reason for these husbandry requirements is clear; an ani-
mal that is not fed properly is not likely to produce good research data. If the ani-
mal is involved in a starvation study (which still go on), then the feeding re-
quirements do not apply, because the efficient production of data so requires.
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The AWA and its regulations clearly reflect the foundational premises of legal
welfarism.

Administrative Enforcement of the AWA: 
A New Use of “Necessity”

The administration and enforcement of the AWA by the USDA stands as a text-
book example of what might be referred to as a completely nonfunctional regula-
tory program. As mentioned in Chapter Nine, the USDA has, from the beginning,
not wanted anything to do with the AWA. Before being assigned enforcement of
the AWA, the USDA dealt primarily with the production, treatment, and slaugh-
ter of food animals. USDA has never enjoyed a reputation as an organization in-
terested in the humane treatment of animals as a general matter. Indeed, in one
case, a court struck down a USDA regulation, holding that the regulation “does
not reflect the views of an agency which gave serious consideration to the pre-
vention of cruelty to animals.”16 In another case, a court held that the USDA de-
clined “to consider the benefit to animals as worthy of serious consideration as it
decides how best to carry out its mandate.”17 Although there have been various
criticisms of USDA enforcement that have been made by courts, government, and
humane organizations alike, the best indication of USDA’s philosophy of animal
welfare can be obtained from the USDA itself in its promulgation of regulations
to implement certain 1985 amendments to the AWA. Although I discuss that
process below as it pertains to particular features of the 1985 amendment, here I
examine the general theoretical approach that animated USDA throughout this un-
commonly lengthy and still unresolved regulatory procedure. Interestingly, but
not unexpectedly, that analysis reflects the property paradigm that is the founda-
tion of legal welfarism.

The controversy surrounding the USDA regulations to implement the 1985
AWA amendments finds its source in the tension between “engineering” and “per-
formance” standards. In 1985 Congress, in amending the AWA, required that the
secretary of agriculture promulgate “standards to govern the humane handling,
care, treatment, and transportation of animals” and stated that these standards
“shall include minimum requirements for exercise of dogs” and for the psycho-
logical well-being of primates.18 In order to fulfill its statutory mandate, USDA
proposed rules in 1989 that contained primarily “engineering” standards, or stan-
dards that prescribed numerical goals that had to be met. For example, USDA orig-
inally proposed that any dog who was required to be exercised had to receive thirty
minutes of exercise daily. In response to outcry from the research community,
which objected to these various requirements, USDA substituted “performance”
standards, which are intentionally imprecise and allow individual facilities to de-
velop “plans” for satisfying the statutory requirements and leave discretion to the
attending veterinarian and, in certain circumstances, to the combined decision of
the attending veterinarian and the local IACUC. For example, in the revised rules,
the requirement of thirty-minutes of exercise daily was replaced by a requirement
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of “regular” exercise, the duration of which was to be determined by the attend-
ing veterinarian.

According to USDA and its defenders, this change from engineering to per-
formance standards was necessary to ensure that “dogs in regulated facilities re-
ceive sufficient opportunity for exercise.”19 This is, of course, a rather curious as-
sertion, given that the engineering standards were only minimal standards and that
nothing prevented a facility from providing more for a particular animal who, ac-
cording to the attending veterinarian or the IACUC, needed different treatment.

Similarly, in the case of dogs and primates, USDA first established minimum
requirements for housing and then, after protest by the research community, pro-
vided that “innovative housing,” or housing that falls below the minimum re-
quirement, could be acceptable if approved by the IACUC and the attending vet-
erinarian.20 The reason for this change was, according to USDA, that “it would be
unrealistic to conclude that the design standards currently in general use [and
which were being supplanted by the regulations] cannot be improved upon, based
on continuing research in engineering and animal behavior.”21 To put it another
way, USDA invited facilities to experiment with adapting their present facilities
without making the changes required by the regulations. Obviously, any facility
that does not or cannot expend the funds necessary to improve conditions will be
tempted to try to adapt that facility.

These changes were clearly made by the USDA in response to commenters
who objected to the expenditure that the original USDA-proposed rules would re-
quire. Indeed, in revising the rules, USDA stated that the revisions, and the re-
placement of engineering standards by performance standards, would “effectuate
the intent of Congress without imposing an unnecessary, unreasonable, or unjus-
tified financial burden.”22 Once again we encounter these magical words that
played a crucial role in the interpretation and understanding of anticruelty laws,
but this time the concern is that rules to protect animals not impose “unnecessary”
or “unjustified burdens on research facilities.”23 So, not only do we balance ani-
mal welfare against the benefits to humans of cures, or to researchers of knowl-
edge, but we must also consider the effect of animal welfare on the property and
the property rights of facilities. This depresses animal welfare yet one more level
and ensures that animal interests will not prevail.

Further examination of the USDA regulatory process reveals why this is so. In
proposing a regulation, an administrative agency is supposed to perform a
cost/benefit analysis as required by Executive Order 12,291.24 In performing a
cost/benefit analysis on its regulations, USDA claimed that there were two
potential costs that had to be measured: cost to the regulated facility of compli-
ance, and cost to society of forgone cures obtained by animal research. USDA
concluded that its revised, performance-based regulations would not interfere with
animal research or the use of animals in research and that the performance-based
regulation would serve the least-cost criterion by allowing more flexibility; “thus
regulated establishments can meet requirements through several means of
compliance.”25 The potential benefits are found, not in any fulfillment of our moral
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obligation toward exploited nonhumans used in experiments or tests, but in the
“public perception” that the regulations are decreasing the use, pain, discomfort,
and suffering of animals. This benefit cannot be quantified, however, because, ac-
cording to USDA, “animal welfare is an anthropomorphic attribute”; or put an-
other way, public perception about animal welfare cannot be measured easily, so
the primary benefit of the USDA regulations cannot be determined.26

The process used by USDA in promulgating the revised, performance-based
regulations involved balancing interests. The interests balanced, however, did not
include the animal interests directly. Rather, the primary concern of the USDA
was not to impose an “unnecessary” financial burden on facilities in terms of
compliance costs. These financial and property-related institutional concerns,
which USDA purported to be able to calculate, together with concerns about the
benefits to people of cures supposedly discovered through animal research and
the benefits that supposedly accrue to scientists and to society from knowledge
gathering, were measured against a benefit that could not be quantified—public
perception of animal welfare. Such a process is, however, to be expected when
the “necessity” of animal exploitation is measured primarily in terms of what fa-
cilities can afford in the way of animal protection. Again, necessity is determined
not by reference to any standard that is animal-centered but by reference to that
which is deemed “necessary” to sustain the legitimate social institution in which
the animal use occurs. If an institution is regarded as legitimate, then virtually any
activity that facilitates the institution’s activity is “necessary” as long as it does
not result in a diminution of overall social wealth. In this case, the “necessity” of
animal suffering represented by less stringent, performance-based rules is occa-
sioned by the “necessity” of keeping compliance costs as low as possible. This is
legal welfarism: any cost that exceeds the minimum necessary to ensure the effi-
cient exploitation of property—in this case to obtain reliable data from animal
property used in experiments—is rejected as inefficient. Moreover, the fact that
the main benefit of these regulations is to be found in public perceptions of ani-
mal welfare suggests that the reason for such laws has more to do with ensuring
that people feel good about animal research than with ensuring that animals are
treated better.

Against the backdrop of this general discussion about the USDA orientation
toward the AWA, I want to consider first, what USDA has to say (or not say) about
it own enforcement program; second, criticisms of USDA enforcement that have
been made by other governmental agencies and by conservative animal welfare
organizations; third, two examples where USDA has provided wholly inadequate
regulations to implement the AWA; and fourth, the USDA role in the Taub and
Gennarelli cases.

USDA Enforcement Statistics
Inspectors from APHIS/REAC supposedly make unannounced inspections of

licensees (animal dealers and exhibitors) and registrants (research facilities). I say
“supposedly” because it is common knowledge in universities that such inspec-
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tions are frequently anything but unannounced and because research facilities of-
ten know that an inspection is imminent even if they may not know the exact date
and time of the inspection. USDA itself recommends that there be four visits per
site per year.27 Their own figures, however, indicate that the present level of in-
spection does not even begin to satisfy the USDA’s own standard. For example,
in 1992 APHIS reported a total of 17,764 compliance inspections, with 4,839 in-
spections of 3,205 research facilities for an average of 1.51 inspections per site.
The overall average was 1.87 inspections per site, and the average inspections per
site for animal dealers (2.16) and animal exhibitors (1.94) were significantly
higher than for research facilities.28 In 1991 APHIS reported that there were
15,148 compliance inspections conducted. Of this number 3,987 were inspections
of the 3,495 sites at 1,474 research facilities for an average of 1.14 inspections per
site. For the same year, dealer inspections averaged 1.57 inspections per site, and
exhibitors averaged 1.77 inspections per site, and the overall average of inspec-
tions per site was 1.54.29 In 1990 APHIS reported a total of 13,050 inspections,
with 3,589 compliance inspections of research facilities. The overall average was
1.40 inspections per site, with the average site inspection for research facilities at
1.12.30 In 1989 there were 3,544 inspections of 2,851 inspection sites for an aver-
age of 1.24 inspections per site.31 In 1988 there were 3,767 inspections of 2,878
sites for an average of 1.31 inspections per site.32 For each year the average of
inspections per site was lower for research facilities than for animal dealers and
exhibitors.

In addition to conducting compliance inspections, USDA, again through
APHIS/REAC, investigates violations and prosecutes enforcement actions.
APHIS field investigators conduct compliance inspections and investigate com-
plaints. If the APHIS inspector finds a violation of the AWA or its regulations, the
inspector has the discretion to settle the matter by issuing an official notice of
warning, which means that no real sanction is imposed on the offender, or, as of
1992, through what is called a “stipulation procedure,” which allows the offender
to settle the case at an early stage by paying a fine or agreeing to the suspension
of a license before legal proceedings commence. If, however, the APHIS inspec-
tor believes that the violations are serious or repeated, she may submit the case to
the Regulatory Enforcement staff, who then attempt to settle the matter through
official warning or stipulation but who may refer the case to the USDA office of
the general counsel for possible administrative action resulting in a decision and
order by an administrative law judge. That order may involve license suspensions
or revocations, cease-and-desist orders,33 or civil penalties. The aggrieved party
can then appeal to the federal courts. Obviously, the APHIS inspector has a great
deal of discretion in that she may, if she so decides, settle cases without any referral
whatsoever to the Regulatory Enforcement staff. Interestingly, the APHIS
description of the investigations and violations neglects to indicate that the A
PHIS field inspectors have this considerable discretion or power. For example, 
the 1992 APHIS Report states that “when an investigation reveals apparent
violations, a case report and documentation are forwarded to the Regulatory
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Enforcement staff.”34 But this is not accurate. The APHIS field inspectors may de-
cide that even though there is a violation of the AWA or its regulations, those vi-
olations can be settled with no warning, an official warning notice, or a stipula-
tion.35 In 1992 APHIS reported that there were 980 cases, 105 of which were
submitted to the Regulatory Enforcement staff, and 107 of which were submitted
to the general counsel during fiscal year 1991. Of these 980 cases, 616 were re-
solved by an official warning, 115 through stipulation.36 The 1992 APHIS Report
does not provide figures for how many of these official warnings or stipulations
were done at the local level by the field inspector and how many at the level of the
Regulatory Enforcement staff. The distinction is important, since determinations
about the seriousness of a violation are more likely to be reliable when made by
the Regulatory Enforcement staff, which, presumably, is more removed from the
relationship that a field inspector invariably develops with licensees and regis-
trants after years of inspecting the same facilities. In 1992, 63 cases were resolved
through administrative decision and order. There were 14 license suspensions or
revocations, 48 cease-and-desist orders, and fines totaling $286,450.37 In 1991
APHIS reported 701 investigations, with 125 cases submitted to the Regulatory
Enforcement staff and 92 submitted to the office of the general counsel. Of the 701
cases, 485 were settled by an official warning and 78 through decision and judg-
ment. There were 62 cease-and-desist orders, 37 license suspensions or revoca-
tions, and fines totaling $213,350.38

The APHIS enforcement reports omit two crucial numbers: the number of re-
search facilities and sites not inspected at all and the number of investigations and
prosecutions involving research facilities rather than animal dealers, animal ex-
hibitors, or transporters. In 1985 the General Accounting Office released a study
(GAO Report) of the USDA animal welfare program. The GAO Report, discussed
at length below, made an important point about per site inspections. The GAO Re-
port stated that APHIS animal welfare personnel indicated that the desired in-
spection level was four inspections per site per year.39 In 1983, in the state of New
York, 48.4 percent of licensed dealers were not inspected at all, 50.0 percent of re-
search facilities were not inspected at all, 33.3 percent of exhibitors were not in-
spected at all, and 64.3 percent of carriers were not inspected at all.40 When Con-
gress amended the AWA in 1985, it added a requirement that research facilities be
inspected at least once a year, and although USDA claims to satisfy that require-
ment, it is not clear that each site is inspected at least once per year.41

With respect to the investigation and prosecution of research facilities, a re-
view of other USDA documents, including APHIS news releases and compilations
of prosecutions, indicates quite clearly that the overwhelming number of admin-
istrative prosecutions are directed toward parties other than research facilities.42

That is, the USDA is far more likely to prosecute animal dealers, exhibitors, or
carriers than research facilities. When the USDA does take action against a re-
search facility, it is almost always for failing to file the required annual report.
Upon my request, APHIS did supply me with the numbers of formal civil or
administrative complaints issued per year for all covered parties, and the number

Administrative Regulation of the Act 215



for research facilities in particular. In 1993 a total of forty-three complaints were
issued, but only one was issued against a research facility. In 1992, seventeen com-
plaints were issued, and only one was issued against a research facility. In 1991,
seventy-five complaints were issued, and two of those were against research fa-
cilities. In 1990, twenty-seven complaints were issued, with two of those against
research facilities. It is clear that dealers, exhibitors, and transporters are regulated
far more than research facilities, which are ostensibly left to enforce the AWA
themselves. Dealers, exhibitors, and transporters are far more likely to be involved
in conduct that USDA can clearly identify as causing nonproductive, gratuitous
harm to animal property than are research facilities. Moreover, for what are prob-
ably reasons of politics and economics, the USDA obviously defers to research fa-
cilities more than, say, to zoos or circuses.

Critiques of USDA Enforcement
USDA enforcement of the AWA is routinely attacked by animal rights advo-

cates as ineffective. Such criticisms, however, are often discounted because they
are made by people who have an acknowledged objection to the use of animals in
experiments under any circumstances. Although the dismissal of a criticism based
upon the identity of its source is not logical, I do not wish to have the issue of
USDA enforcement become enmeshed in a critique of particular animal rights ad-
vocates. Therefore, I will confine the criticisms to be reviewed to those made by
other governmental agencies and those made by conservative animal welfare or-
ganizations. The irony is that the most effective critics of USDA enforcement of
the AWA are those who support animal experimentation. Unfortunately, these
criticisms still have had little effect.

G O V E R N M E N T A L C R I T I Q U E S .  There are two primary governmental analy-
ses of the efficacy of USDA enforcement of the AWA. The GAO Report, issued
in 1985, stands as a powerful indictment of the USDA. The GAO Report found
that training and written guidance for USDA inspectors was insufficient, that the
frequency of inspections was inadequate, that APHIS did not follow up on
deficiencies in a satisfactory manner, and that inspection quality and reporting
was uneven and inconsistent.43 The report pointed out that although USDA
complained that it did not have enough funding to do the job properly, USDA had
proposed in 1983, 1984, 1985, and 1986 that funding for APHIS inspections be
eliminated or reduced and that state, local, and private agencies take over the job
of monitoring animal welfare. Indeed, the situation is reflected in testimony
before Congress in 1988 concerning the proposed amendment to the AWA to
provide for citizen suits to enforce the AWA. In opposition to the proposed
legislation, Aubrey Taylor of the American Physiological Society stated that the
problem was not that the AWA was not being enforced but that USDA did not
have enough congressional funding for its enforcement activities. Taylor stated,
“They [USDA] need more money. I think the number we saw was $6 million for
8,000 facilities. This is not a lot of money.” The chairman of the subcommittee
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holding the hearing, Barney Frank, interrupted Taylor’s testimony and asked
James Glasser, APHIS administrator, “What was the budget request for this
coming fiscal year?” Glasser replied, “In the range of $6 million.” Frank asked,
“Did you get what you asked for?” Glasser replied, “Yes, sir.” Frank then stated
that “agriculture did not ask for more money. That is an indication. If they had
asked for a significantly greater amount of money and had been denied it, the
argument that they were underfunded would be a defense, but when they are
getting what they asked for, that suggests a lack of zeal in enforcement.”44

The GAO Report indicated that APHIS generally uses veterinarians to inspect
research facilities and larger exhibitors, such as zoos, and animal health techni-
cians to inspect dealers, carriers, and small exhibitors. The report stated that of the
73 APHIS inspectors, 57 had obtained some training in animal welfare courses,
but that 43 of the 57 had not had any formal training in recent years, and that 9 of
the 25 inspectors in California and 6 of the 17 inspectors in Texas had never re-
ceived any formal training.45 APHIS has no more-recent data to indicate whether
the training problem identified by the GAO Report is improved or has worsened.

In its discussion of the frequency of inspections of research facilities, the GAO
Report indicated that there was a wide range by state in the average number of in-
spections per site. For example, in 1983 the average number of inspections per site
for research facilities was 1.49 in Kansas but only .66 in California and .68 in New
York.46 These figures indicate that some sites were not inspected at all in 1983—
a fact confirmed elsewhere in the GAO Report. As I mentioned above, Congress
added a requirement in 1985 that each research facility be inspected at least once
a year, but it is not clear whether each site is inspected at least once per year. Given
that a research facility may have numerous sites where animal experimentation is
conducted, a requirement that the facility be inspected does not guarantee greater
efficacy of USDA inspections.

Despite the fact that not all institutions were being inspected at least once an-
nually, APHIS opposed the 1985 amendments, arguing that APHIS inspected
“nearly all State-owned and privately owned research facilities.”47 The APHIS ad-
ministrator at that time, Bert W. Hawkins, stated that APHIS tried “to visit each
one of these registered facilities at least twice annually. . . . If we have a facility
that has a long history of being up front, treating their animals very humanely, and
submitting good reports, we might only visit it one time in 1 year.”48 It is clear,
however, that Hawkins’s testimony to Congress was significantly inaccurate.
APHIS now claims that it does inspect each site, but there are no data to show that
this is the case, and APHIS does not report this information in its annual report.49

Another portion of the GAO Report focused on the failure of the USDA to fol-
low up on deficiencies. If a deficiency is minor, then reinspection occurs only if
funds are available. Major deficiencies are supposed to trigger reinspections, but,
as the GAO Report indicated, these reinspections are not always performed. In
1985 Congress, in amending the AWA, provided that USDA “shall” conduct fol-
low-up inspections to ensure that all deficiencies and deviations are remedied.
Again, APHIS claims that this problem has been rectified, but does not have any
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data to show that this is the case and does not report on this issue in its annual re-
port.50

In a 1986 study produced by the Office of Technology Assessment (OTA Re-
port), the authors state that “many groups concerned about animal welfare want
the [AWA] and its enforcement strengthened” and that APHIS “inspectors, whose
primary concern is preventing interstate transport of disease-carrying livestock
and plants, spend about 6 percent of their time enforcing the research provisions
of the Animal Welfare Act.”51 The OTA Report also states that the USDA has ex-
hibited “reluctance to accept broader responsibilities under the [AWA]” and “re-
mains opposed to its further extension.”52

C R I T I C I S M S B Y C O N S E R V A T I V E H U M A N E O R G A N I Z A T I O N S . Many
animal advocacy organizations are highly critical of the USDA enforcement (or
lack thereof ) of the AWA. Although many of these criticisms are perfectly valid,
they are discounted—or ignored—because those who criticize are often opposed to
any use of animals for research purposes. What cannot be discounted as easily is
that not only do more progressive organizations regard USDA enforcement as
ineffective, but so do organizations that have, by and large, supported biomedical
research using animals. I review critiques by two such organizations—the Humane
Society of the United States (HSUS) and the Animal Welfare Institute (AWI). Both
critiques focus on the reporting requirements under the AWA, so it is necessary first
to review those requirements.

USDA Reporting Requirements. Under the procedures promulgated by
USDA, each research facility is required to file an annual report to APHIS that,
among other things, provides an assurance that there is an “appropriate use of
anesthetic, analgesic, and tranquilizing drugs, prior to, during, and following ac-
tual research, teaching, testing, surgery, or experimentation.”53 The report must
provide the common names and numbers of covered animals that were used in pro-
cedures that caused no pain or distress, procedures that involved pain but where
“appropriate” pain relief was provided, and procedures that involved pain but
where no relief was provided because such relief would have “adversely affected”
the purpose of the animal use.54 The facility is required to provide an explanation
of the procedures producing pain or distress and the reasons relief was not pro-
vided.55

USDA annual enforcement reports contain information about these three
categories, which, incidentally, indicate that the IACUC system enacted in the
1985 amendments to AWA is not having much effect on the total number of
animals used or the numbers of animals used in painful experiments. For exam-
ple, in 1992 APHIS reported that of the total number of covered animals used
(2,134,182), which represented the largest total number of covered animals used
since at least the mid-1980s, 58 percent (1,241,373) were used for purposes that
involved no pain and distress, 36 percent (772, 601) for purposes that involved
pain or distress but where appropriate pain relief was provided, and 6 percent
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(120,208) in procedures that involved pain or distress and where no relief was pro-
vided.56 In 1991 APHIS reported that of the total number of covered animals used
(1,842,420), 61 percent (1,131,139) were used in procedures that involved no pain
or distress, 33 percent (602,415) were used for purposes that involved pain or dis-
tress but where relief was provided, and 6 percent (108,866) were used in proce-
dures that involved pain and distress but for which no relief was provided.57 The
total number of research facilities registered in 1992 was 1,527, with 3,205 total
sites; in 1991 there were a total of 1,474 facilities registered, with 3,495 total sites.
The average number of animals used per facility was 1,398 in 1992 and 1,250 in
1991; the average number per site in 1992 was 666; the average number per site
in 1991 was 527.58

The most interesting thing about this exercise—requiring research facilities to
determine which category is appropriate for which animal—is that not even the
USDA regards this as representing any reality about animal pain or distress. As I
mentioned above, USDA and APHIS opposed the 1985 amendments to the AWA.
This opposition was based, in part, on USDA’s skepticism regarding the mea-
surement of pain. For example, Secretary of Agriculture John Block opposed the
requirement that the IACUC review the institutional “direct use of conscious ani-
mals,” defined as “any use or procedure that involves more than momentary mi-
nor pain and discomfort.”59 Block stated that “we do not feel that ‘pain’ can be
measured objectively” and should

be a required element of professional judgment made by the trained doctors of
veterinary medicine in charge of the research and researchers trained in other
biomedical sciences. Therefore, we object to the bill’s definition of the term “direct
use of conscious animals” which would require the Secretary of Agriculture to
promulgate regulations establishing standards for momentary minor pain and
discomfort for various animal species.60

This portion of the bill was omitted in the final amendments. In addition,
Block objected to the proposal that the secretary be required to establish
“proper,” rather than minimum, standards of care. Block’s reason for this ob-
jection was that “ ‘minimum’ is more definitive, and therefore, more enforce-
able in a court of law.” “Proper” was removed from the final amendments, and
“minimum” was used instead. Block also objected to the requirement of an “ad-
equate exercise” standard for animals “because it would be extremely difficult
to determine what is ‘adequate’ for the various species and number of animals
that would be involved.”61 In the final law, the exercise requirement was elim-
inated for all species except dogs, and USDA took seven years to promulgate
the regulations. Bert W. Hawkins, administrator of APHIS, made similar com-
ments before the House and Senate subcommittees that held hearings on the
amendments, and recommended against passage of the amendments. Hawkins
stressed that it was not advisable to try to formulate more specific rules for an-
imal care, because “the factors that it takes to administer the act are judgment
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factors, and no two of us can use judgment in exactly the same manner.”62 He
gave an interesting example that indicated that at least as far as he was con-
cerned, it was rather difficult to identify stress resulting from confinement:

If one of you gentlemen had a saddle horse and I had one, and you kept yours in a
padded stall and I gave mine freedom to roam; I might think that yours was being
confined under conditions that were less than humane, and contrary, you might think
that the free-roaming aspects of mine allowed him to come into contact with elements
that might be very detrimental to him.63

These comments by Block and Hawkins reflect a general scientific skepticism
about the very existence of pain and distress in animals, let alone skepticism about
the efficacy of various methods used to quantify pain. Philosopher Bernard
Rollin’s book The Unheeded Cry is an extended argument why scientists should
realize that the prevailing paradigm for understanding animal consciousness—in-
cluding, and especially, the notion that animals do not feel pain—flies in the face
of common sense, evolutionary theory, and reasoned thought as a general matter.
Rollins reviewed the scientific literature and found that recognition of the phe-
nomenon of animal pain is something that has occurred widely only in the past
decade.64 Indeed, in a paper published in 1982, the authors, a professor of animal
science and a professor of philosophy, felt the need to devote a great deal of their
paper to arguing for the plausibility of the position that animals feel pain.65 The
National Research Council wrote as late as 1992 that “there is general agreement
on the need to minimize pain and distress, but it has been difficult to bring the nec-
essary melange of information together and to disseminate it throughout the sci-
entific community.”66 Professor Andrew Rowan wrote in 1984 that “some re-
searchers seem intent on dispelling the notion that animals feel pain as humans do
and develop terms that appear to be little more than an attempt to disguise the fact
that animals are in pain.”67 Put simply, it is part of conventional wisdom that ani-
mals feel pain; an assertion to that effect uttered in a group of nonscientists would
not evoke much controversy. The use of animals in research, however, is histori-
cally predicted on the Cartesian notion that animals have no souls and are inca-
pable of feeling pain. However much we have rejected other aspects of Cartesian
philosophy, we—or at least modern science—are lagging on the animal con-
sciousness question. Indeed, both major mainstream American news magazines
have had cover stories about the recent—and grudging—recognition by scientists
that animals have consciousness.68

In light of this general scientific skepticism about the existence and measure-
ment of pain in animals, and the USDA/APHIS endorsement of this skepticism, it
should not come as any surprise that the reporting system required under the AWA
comes under attack by even conservative animal advocates.

The HSUS Critique. The Humane Society of the United States (HSUS) has
long been the conservative bastion of animal welfare and has not hesitated in dis-
tancing itself from the animal rights movement.69 Nevertheless, HSUS has
launched two significant attacks on USDA in recent years, both of which focused
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on USDA reporting requirements. The first HSUS challenge to USDA reporting
requirements occurred in 1982, when HSUS unsuccessfully petitioned USDA to
change the reporting procedures for research facilities under the AWA. The HSUS
petition claimed that the reporting system failed to provide sufficient guidelines
for “appropriate” pain relief and presented three reasons in support. First, the pe-
tition claimed that the AWA and its regulations failed to provide any meaningful
criteria for determining what constitutes “pain” and “distress.” The petitioners
pointed out that “research facilities appear to apply different and conflicting stan-
dards in assessing the responses of animals used in similar procedures.”70 For ex-
ample, one facility that performed ocular and dermal irritancy tests reported that
“ ‘[d]uring exposure to these corrosive substances [applied to the eye or shaved
skin of the animal], and during the subsequent evaluation period, the animal may
experience pain and distress.’ ”71 Another facility that performed the exact same
type of tests listed all animals used in these irritancy tests as animals involved in
procedures that caused no pain or distress. It should come as no surprise that dif-
ferent research facilities evaluate the pain component of the same conduct differ-
ently. After all, many experimenters doubt that animals feel pain, and
USDA/APHIS has gone on record before the Congress expressing the view that
pain determinations are inherently subjective and cannot be regulated.

Second, the petitioners observed that the regulations stated that “routine pro-
cedures (e.g., injections, tattooing, blood sampling) should be reported” in the cat-
egory of procedures causing no pain or distress.72 The HSUS petitioners argued
that the term “routine procedures” was inconsistently applied.73 In one instance, a
facility listed hamsters used in vaccine testing as animals subjected to pain or dis-
tress with no relief; another research facility listed hamsters used in the exact same
tests as animals subjected to pain with no relief, but the USDA/APHIS chief staff
veterinarian altered the designation to “animals subjected to pain with appropriate
relief.” When challenged about the change of designation, the USDA/APHIS
stated that since the test involved injections and since injections were considered
to be “routine procedures” under the AWA, the designation of “pain or distress—
no relief ” was not appropriate, although the veterinarian admitted that pain sub-
sequent to the injection of the virus or bacteria was a real possibility.74

Finally, the HSUS petitioners found that a number of facilities failed to
provide the required explanation why certain animals were subjected to pain or
distress without “appropriate” relief, and other facilities that had provided expla-
nations had provided nothing more than a statement that pain relief would
“adversely affect the test results” but had not explained why pain relief would
have that effect.75

Ten years later, in 1992, HSUS again petitioned the USDA to change the re-
porting requirements under the AWA.76 Again USDA rejected the petition. This
time HSUS argued that new items, such as information about the nature of the
facility involved, should be included in facility reports. At present, a “research
facility” may be a university, college, professional school, pharmaceutical com-
pany, contract testing or other commercial institution, or a government or military
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institution. HSUS also argued that sources of animals, the scientific purposes for
animal use, and the numbers of animals on yearly and multiyearly bases should be
reported specifically on the annual report. HSUS argued that certain controversial
procedures, such as ocular irritancy tests, should be reported specially. Most im-
portant of all the suggested reporting changes, however, was that concerning the
adoption of a pain scale. The petitioners argued that greater discrimination was re-
quired, something more precise than classifying procedures using a gross param-
eter such as “pain.” Petitioners pointed out that certain scientific groups had en-
dorsed such pain scales and that some foreign countries had adopted them.77

HSUS also requested that USDA/APHIS include more information in its annual
enforcement reports, including the numbers of animals used for specific purposes
and the numbers of animals exposed to the varying degrees of pain or invasive-
ness as measured by the pain scale whose adoption petitioners had requested.78

The AWI Critique. The other major attack on USDA came from an organiza-
tion that has traditionally been quite close to USDA/APHIS. The Animal Welfare
Institute (AWI) has long been an institutional supporter of animal research, and its
president, Christine Stevens, is regarded by many as having played a major role in
securing the original Laboratory Animal Welfare Act in 1966 and the subsequent
amendments to the AWA. The Institute has also worked very closely over the
years with APHIS to improve laboratory animal welfare. In 1985 the Institute is-
sued a study that had a devastating impact on public perception of animal welfare
and that played a significant role in the congressional hearings that resulted in the
1985 amendments to the AWA.79

AWI did a simple—but very effective—study. Using the Freedom of Infor-
mation Act, AWI requested the annual reports of 214 research facilities and then
categorized them according to the level and longevity of violations. The AWI re-
port emphasized:

Many of these institutions have been accredited by the American Association for Ac-
creditation of Laboratory Animal Care (AAALAC). It is sometimes claimed that ac-
creditation guarantees good animal care and treatment over the entire three-year period
between AAALAC visits (all of which are announced), but, as illustrated by our data,
this is clearly fallacious.80

Of the fifty-eight facilities classified by AWI as having serious and chronic defi-
ciencies as measured by USDA inspection reports, thirty-eight reported that there
were no animals that suffered unrelieved pain. Thirty-three facilities were fully or
partially accredited by AAALAC. Forty-two of the fifty-eight facilities received
increases in federal funds for animal experimentation during the time period of the
AWI study. With precious few exceptions—primarily for cases that attracted pub-
lic attention—no USDA/APHIS administrative action was taken against these fa-
cilities, and in many cases, the number of federal dollars given to these facilities
for animal experimentation increased dramatically.

For example, inspection reports of Ohio State University (OSU), a registered
research facility with AAALAC accreditation, indicated that animals were persis-
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tently denied adequate space (a deprivation that can cause considerable suffering),
were not provided with clean water or wholesome food, and were not properly
tagged or identified, increasing the possibility that these animals might have been
stolen companion animals.81 In its annual report, OSU indicated that no animals
were subject to unrelieved pain or distress. Moreover, in 1981 USDA brought a
case against OSU because approximately forty cats had been injured when iden-
tification tags became embedded in their necks. Again, the 1981 OSU annual re-
port “did not report unrelieved pain because [OSU] had failed to notice even so
gross a pain-producing mechanism as a chain embedded in flesh.”82 Although
OSU paid a fine (reported by the USDA to be $500), it did not admit or deny the
USDA charge. Federal grant funds to OSU increased from $10,023,942 to
$12,570,670 despite these serious and chronic deficiencies.

Inspections at Washington University in St. Louis, Missouri, found deficien-
cies that involved, among other things, “a sick kitten [who was] not under the care
of a veterinarian” and who showed “blood from rectum and paresis of rear limb.
No pain or distress report on file as prescribed by” regulations.83 Despite this ex-
ample cited by the veterinary inspector, the university reported that during the re-
porting period no animals were subjected to pain or distress without pain relief.
Federal funds for animal experimentation at the university increased from
$39,111,960 to $42,895,879 during the relevant period.

USDA/APHIS inspectors found serious deficiencies at Harvard,84 an
AAALAC accredited facility, including cages that were too small for the animals
to make normal postural adjustments, rusted cages with exposed sharp wires,
moldy food, monkeys tangled in chains, and significant waste accumulation. Yet
Harvard indicated that no animals experienced unrelieved pain or distress during
the relevant reporting period. Moreover, the amount of federal grant and contract
funds given to Harvard actually increased from $55,627,121 to $58,142,371 de-
spite these serious and chronic deficiencies that persisted over a period of several
years.

These critiques by HSUS and AWI are instructive. First, they indicate that
even those organizations that do not categorically oppose animal experimenta-
tion and that seek primarily to ensure effective regulatory enforcement of the
minimum standards imposed by the AWA find that the USDA/APHIS reporting
mechanism is seriously flawed. Moreover, USDA/APHIS has, to date, resisted
any effort—even when initiated by groups like AWI, which are far more favor-
ably disposed to USDA/APHIS than is the mainstream animal protection move-
ment—to modify their reporting requirements. Second, these critiques demon-
strate clearly that current USDA reporting procedures are, for all intents and
purposes, useless. There are no criteria to guide reporting on pain and distress—
two variables that are at the heart of concern about the treatment of laboratory an-
imals. USDA and APHIS rely on self-reporting despite the fact that the AWI
study demonstrates that facilities frequently fail to report accurately. Facilities in
which inspectors find serious and chronic deficiencies are not sanctioned or are
sanctioned in insignificant ways. Perhaps most interesting is the correlation
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between serious deficiencies and subsequent federal funding; it seems from the
AWI study that institutions that had the worst conditions for animals received in-
creased amounts of federal funds.

USDA Failure to Implement the AWA
The most troubling indication of USDA’s failure to take the AWA seriously

is USDA’s blatant and chronic refusal to obey the statutory mandate contained in
the AWA that requires the USDA to regulate the use of any animal that is in fact
used in experiments. By refusing to include rats, mice, and birds as “animals” un-
der the AWA, USDA has ignored those animals that are most often used in bio-
medical experiments.

The statutory definition of “animal” in the AWA has, since 1970, included
“any live or dead dog, cat, monkey (nonhuman primate mammal), guinea pig,
hamster, rabbit, or such other warm-blooded animal, as the Secretary may deter-
mine is being used, or is intended for use, for research, testing, experimentation,
or exhibition purposes, or as a pet.”85 Rats and mice are, without doubt, the ani-
mals most used in biomedical research in the United States, accounting for ap-
proximately 80 percent of the animals used for experiments.86 Nevertheless, the
USDA has refused to include rats and mice under the AWA, thus leaving their use
unregulated by the AWA. The 1986 OTA Report had this to say about the USDA
exclusion of rats and mice:

The Secretary’s . . . exclusion of rats and mice from coverage by the act appears to be
inconsistent with the language of the 1970 amendments. The exclusion of rats and
mice from the definition of “animal” appears to frustrate the policy Congress sought
to implement in 1970 and consequently to be beyond the Secretary’s statutory
authority.87

In revising the USDA regulations pursuant to the 1985 amendment of the
AWA, USDA still excluded rats and mice from the definition of “animal.” The
agency stated that in response to its proposed regulations, it

received numerous comments in response to the . . . proposal suggesting that we in-
clude rats and mice, and we are considering doing so. Development of regulations and
standards applicable to rats and mice would be a lengthy endeavor, and we do not be-
lieve it appropriate to delay promulgation of these final rules while we proceed with
our consideration of this issue.88

As of 1994, USDA still had not included rats and mice as “animals” under the
AWA. In addition, the USDA has historically excluded birds from coverage of the
AWA. The AWA itself excludes “horses not used for research purposes and other
farm animals, such as, but not limited to livestock or poultry, used or intended for
use as food or fiber, or livestock or poultry used or intended for use for improving
animal nutrition, breeding, management, or production efficiency, or for improv-
ing the quality of food or fiber.”89 The exclusion of rats and mice and birds by the
USDA, together with the other exclusions contained in the AWA itself, has led
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researchers to estimate that the AWA covers only 4 to 5 percent of the animals
used in federally funded laboratories in the United States.90 As mentioned in Chap-
ter Four and discussed further in Chapter Eleven, several conservative animal wel-
fare groups, including HSUS and ALDF, challenged the secretary’s exclusion of
rats, mice, and birds, and the appellate court found that the plaintiffs lacked stand-
ing to challenge the exclusion.

Another example of USDA failure to implement regulations under the act in-
volves the 1985 amendments to the AWA. As I discussed earlier in this chapter,
these amendments required that the secretary of agriculture promulgate minimum
standards for the humane handling, care, treatment, and transportation of animals
covered by the AWA, including standards for “handling, housing, feeding, water-
ing, sanitation, ventilation, shelter from extremes of weather and temperatures, ad-
equate veterinary care, and separation of species,” the “exercise of dogs,” the “psy-
chological well-being of primates,” and, with respect to laboratory animals,
standards for animal care “in experimental procedures.”91 As a result of these
amendments, USDA undertook, as it was required to do by Congress, a revision
of its regulations in order to implement the various changes effected by the 1985
congressional amendment. USDA proposed amendments to part 1 (definition of
terms) and part 2 (regulations) in 1987.92 The comment period was extended
twice. In 1989 USDA reproposed amendments of parts 1 and 2, together with pro-
posed standards for the exercise of dogs and the psychological well-being of pri-
mates because, according to USDA, members of the research community over-
whelmingly requested that USDA revise its proposals and publish them with
proposed amendments to part 3 so that the public could comment on the “interre-
lationship of the definitions and regulations in Parts 1 and 2 with the standards we
are proposing in Part 3.”93 The amendment of parts 1 and 2 was completed in
1989,94 and, as discussed in Chapter Nine, the most notable feature of these regu-
lations concerns USDA’s capitulation to the research community in ensuring that
any protection accorded to animals by the IACUC was eviscerated. Although the
amendments to parts 1 and 2 took a considerable amount of time to complete, they
represented speedy action on the part of USDA when compared to the glacial pro-
mulgation of the rules of part 3, especially provisions for the exercise of dogs and
the psychological well-being of primates, which amendments the USDA opposed
in hearings before Congress.

USDA completed its revision of subparts B (guinea pigs and hamsters) and C
(rabbits) of part 3 in 1990.95 In 1991 USDA revised its regulations in part 3 con-
cerning dogs and cats (subpart A) and nonhuman primates (subpart D) in response
to the congressional directive to provide for adequate exercise for dogs and a psy-
chologically suitable environment for nonhuman primates. The USDA originally
proposed revisions to subparts A and D on March 15, 1989.96 USDA revised and
reproposed the rules on subparts A and D on August 15, 1990.97 The reason for
this inordinate delay in the issuance of any final rule on part 3, subparts A and D,
was that there was intense opposition from the scientific community to the concept
of exercise for dogs or of a psychologically stimulating environment for primates.
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Although the differences among various versions of the proposed regulations are
complicated, it is instructive to note a few.

When USDA first proposed amendments to subpart A in 1989, it required that
(1) dogs be maintained in compatible groups unless not in accordance with animal
care procedures as approved by the IACUC or unless certain other conditions are
met; (2) dogs be permitted to see and hear other dogs; (3) dogs kept individually
in cages, or pens or runs that are smaller than four times the size of the floor space
required for the primary enclosure, be permitted daily exercise for thirty minutes
in an area that affords certain minimum space to the dogs; (4) dogs held in groups
be exercised daily unless the dogs are held in pens or runs that provide the greater
of eighty square feet or 1.5 times the floor space required for the primary enclo-
sure for each dog in the exercise area; (5) a single dog kept by a facility be given
at least sixty minutes of daily “positive physical contact”; and (6) methods of ex-
ercise be determined by the attending veterinarian, though they may be provided
by walking on a leash or release into an open area or suitable pen.98

In reproposing the rules in 1990, the USDA noted that, as a general matter, “a
very large number” of commenters found the proposed regulations to be too strin-
gent, to exceed statutory authority, and to conflict with congressional intent. Cu-
riously, in reporting these comments and in reproposing the regulations in 1990,
the USDA did not bother to identify the sources of the comments. Although the
USDA reports that 7,173 comments were provided by the “general public” and
2,890 were provided by the “research community,” no source is provided for com-
ments to any individual section. It is clear, however, that most of the criticisms that
the USDA reviewed and incorporated in the reproposed rules came from research
facilities. Many commenters “opposed exercise requirements for animals on the
grounds that they would be so expensive they would be prohibitive,” and a “large
number of commenters opposed the inclusion in the regulations of any require-
ments regarding exercise.”99 Many commenters attacked other parts of the origi-
nal regulations on the grounds that the regulations “were excessive and without
scientific documentation.”100 According to USDA, many commenters opposed the
provision that dogs be kept in compatible groups, because the requirement was ar-
bitrary and lacking in scientific documentation, because group housing could
spread diseases and threaten lab personnel, and because the AWA did not require
socialization. A “small number of commenters either opposed the requirement for
sensory contact among dogs, or recommended that the need for sensory contact be
determined by the attending veterinarian,” and “several commenters stated that so-
cialization needs of dogs can be met only if two or more dogs have complete body
contact.” After reviewing these comments, USDA decided, “based on the evi-
dence presented to us, . . . we do not believe that it is essential for the health and
well-being of dogs that they have sensory contact with other dogs, and do not be-
lieve that it is appropriate to include such a provision in the regulations as a re-
quired minimum standard.”101

It is not clear what “evidence” available to the USDA in 1990 caused it to re-
vise its view, made only the year before and supposedly based on the expertise of
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the APHIS staff, that “because of the social nature of dogs, we are also proposing
to require . . . that all dogs be able to see and hear other dogs.”102 “Many com-
menters” claimed that the requirement of a minimum time period for social con-
tact with humans or for exercise was “arbitrary and lacking in scientific docu-
mentation.”103 Based on the “scientific evidence available to us,” and “because of
the wide variation in behavioral characteristics of different breeds, and of indi-
vidual animals within breeds, we do not believe that our proposed ‘across the
board’ standards are the most appropriate way of ensuring that dogs in regulated
facilities receive sufficient opportunity for exercise.”104 The USDA then pro-
ceeded to eviscerate most of the minimum “engineering” standards, or numeri-
cally specific minimal standards, in favor of vague and intentionally imprecise
“performance” standards, which reflected that “effective methods of ensuring that
dogs receive exercise can most appropriately be developed on a facility-by-facil-
ity basis, based on the judgment of the attending veterinarian.”105

The reproposed rules eliminated the requirement that dogs held individually
in cages, or individually in pens or runs that provide less than four times the floor
space required for the primary enclosure, be permitted daily exercise, and stated
that there was no exercise requirement for any dog kept individually in a cage,
pen, or run as long as the total floor space was twice that required for the size of
the primary enclosure. The reproposed rules stated that dogs kept in groups need
not be exercised if the cage, run, or pen provided the floor space for each dog that
would be required for the primary enclosure. In the event that a dog was required
to be exercised, that exercise was only required to be given “regularly,” and not
daily for thirty minutes, as required in the original rule promulgated in 1989. If a
single dog was kept at a facility, then the dog must receive daily physical contact,
but the sixty-minute requirement was removed. Moreover, the reproposed rules
eliminated the requirement that dogs be kept in compatible groups, and accorded
even broader discretion to the veterinarian to determine the method and period of
exercise.106

When USDA promulgated the final rule on dog exercise and socialization in
1991—six years after Congress passed the amendments directing that the secre-
tary develop the regulations—the rule was quite different from either the 1989
proposed rule or the 1990 reproposed rule. In its preface to the rules, USDA stated
that it received a total of 11,932 comments on the revised proposals, with 509
from dealers and exhibitors, 1,372 from research facilities, and 10,051 from
members of the general public. Again USDA failed to identify which groups
made which comments, but did state that “very many commenters” indicated that
they were strongly in favor of replacing “engineering” standards with “perfor-
mance” standards. “Many commenters” expressed concern that more-specific
standards would interfere with research because of their “rigidity and specificity.”
“Many commenters” stated that “rigid” standards “interfere with professional
judgment” and “are not scientifically justified.”107 The research community
wanted less stringent performance standards, and for the most part, that is
precisely what they got.
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In the final rule, the housing of dogs and cats in compatible groups remains
completely optional. Research facilities are required only to develop a “plan” for
exercise, and the plan, which must be approved by the attending veterinarian, must
provide for “regular” exercise for dogs confined with less than twice the floor
space required in the primary enclosure. Dogs kept in groups are not entitled to ex-
ercise if there is the equivalent of the floor space required in the primary enclosure
for each dog. Finally, the frequency, method, and duration of exercise is to be de-
termined exclusively by the attending veterinarian and the IACUC. Exemptions
are permitted if the attending veterinarian or the IACUC approves. Interestingly,
when USDA first proposed regulations on dog exercise in 1989, it stated that “the
consensus of APHIS veterinarians with training and experience in the care of dogs
is that 30 minutes of daily exercise is a reasonable minimum for maintenance of a
dog’s health and well-being.”108 In 1991, when it promulgated final rules that evis-
cerated the exercise requirement, the USDA stated that a rule about the duration
of exercise “would not take into account variation among the types of dogs and the
use for which they are being held, and would be too restrictive to be applied gen-
erally to diverse facilities.” Perhaps the most disturbing addition in the final rules
is the exemption that provides for “innovative housing” that departs from the re-
quirements provided for primary enclosures as long as the IACUC determines that
the “innovative housing” is appropriate.109

The development of the regulations for the psychological well-being of pri-
mates reveals a similar pattern. In 1989 USDA promulgated a regulation that re-
quired research facilities to enrich primary enclosures, and provided examples of
such enrichment, including perches, swings, mirrors, and toys. The original rule
required that nonhuman primates be housed in compatible groups. Those pri-
mates housed individually were required to be provided with a minimum of four
hours of exercise and social interaction daily unless the primary enclosure pro-
vided at least twice the volume required for the particular species. With respect
to juvenile and infant primates, adults used in research, and animals showing
signs of psychological distress, the facility, in consultation with the attending vet-
erinarian, must provide more stimulation and interaction.110 Moreover, the
USDA stated explicitly in proposing the original rules in 1989 that “nonhuman
primates need greater space than that required under the current regulations,” and
it explicitly rejected as being inadequate with respect to certain primates the en-
closure sizes used by the NIH in its Guide for the Care and Use of Laboratory
Animals.111

After objections from “many commenters” who claimed that these rules were
too burdensome for research facilities and were not scientifically valid, USDA
reproposed rules that were ultimately made final and that left psychological well-
being and social grouping to a “plan [that] must be in accordance with the
currently accepted professional standards as cited in appropriate professional
journals or reference guides, and as directed by the attending veterinarian.” The
social-grouping requirement was reduced to a requirement that the facility “ad-
dress” primate social needs as part of the facility “plan.”112 The exercise re-
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quirements were removed entirely, and exemptions were added for “scientific
reasons” in addition to those exemptions authorized by the attending veterinar-
ian.113 The USDA explicitly embraced the same NIH standards for the size of
primary enclosures that it had earlier rejected.114 The final regulations for in-
creased primary enclosures permitted a phase-in period lasting until 1994—nine
years after the amendment of the AWA.115 Last, echoing changes made in the
final regulations on the size of primary enclosures for dogs, the USDA permit-
ted “innovative” primate housing that did not meet even the less rigorous re-
quirements for enclosure size as long as the IACUC determined that the housing
was appropriate for the species.116

The objection by the research community to the engineering standards clearly
reflects legal welfarism. The engineering standards were perceived as increasing
compliance costs, when at least those who objected believed that they could get
reliable data from their animals with the less costly performance standards. The
USDA performance standards were challenged, once again by two conservative
organizations—ALDF and the Society for Animal Protective Legislation. Al-
though the district court held that the regulations were invalid, the decision was,
as I discussed in Chapter Four, reversed by the appellate court on the ground that
the plaintiffs lacked standing, and accordingly, the appellate court never reached
the merits of the issue. I discuss the merits of the lower-court decision in Chapter
Eleven.

These two examples—the failure of the USDA to promulgate regulations
covering rats, mice, and birds, and the failure of the USDA to promulgate
regulations to implement the 1985 amendments to the AWA in a timely fashion—
in combination with USDA opposition to any extension of the AWA, serve to
demonstrate that USDA sees itself primarily as representing the interests of the
research community.

USDA Action Involving the University of Pennsylvania 
Head Injury Lab and the Institute for Behavioral Research

As a final matter, it is interesting to examine the efficacy of the USDA in-
spection process from the perspective of the two major cases that revealed perva-
sive animal abuse in federally funded labs.

In the case involving the trauma experiments at the University of Pennsylva-
nia Head Injury Lab, USDA inspectors had performed an inspection of the med-
ical school (in which the lab was housed) on May 31, 1984, which was immedi-
ately after the Animal Liberation Front removed the videotapes from the
laboratory but before public controversy about the experiments became heated.
On May 31 USDA inspectors found five minor violations of the AWA, including
dirty lighting fixtures and peeling paint in baboon areas, peeling ceilings, opened
food containers, minor excrement buildup, and a dirty air vent in the rabbit
areas.117

On June 5 the USDA performed another inspection of the same facility in the
wake of the ensuing controversy and the accompanying international publicity.
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This time, USDA found over seventy violations. The inspector noted that the “fa-
cility in general was in very poor condition,” that “primate cages do not meet space
requirements,” that there were “deplorable conditions” for the animals, and that
“animal husbandry practices are so poor that we recommend more and better qual-
ified animal caretakers.” The inspector recommended that “all animals should be
moved out of there immediately.”118

The May 31 USDA inspection found no serious deficiencies; the June 5 in-
spection found over seventy violations. The only thing that had changed between
the two inspections was the public clamor over allegations by animal protection
groups that the experiments violated the AWA. Clearly, the May 31 inspection did
not accurately represent the true state of the animal facilities at the medical school;
if the controversy surrounding the head-injury laboratory had not triggered greater
public scrutiny of an inspection process that is generally conducted in secret and
without any public attention whatsoever, it is unlikely that any subsequent in-
spection would have differed from the inaccurate report of May 31, since both in-
spections were performed by the same APHIS inspector.

In the earlier case involving Taub’s experiments at the Institute for Behavioral
Research, the efficacy of the USDA inspection process in its ability to detect seri-
ous deficiencies was again placed in question. During the time that Pacheco doc-
umented the wholly inadequate conditions in Taub’s laboratory, USDA inspectors
had—on two occasions—found no major deficiencies.119 USDA also conducted
an inspection of the IBR facilities after the animals were removed and, despite
photographic evidence obtained by the Maryland police that showed numerous se-
rious deficiencies, found the facilities to be adequate.120 At Taub’s trial, the USDA
inspector admitted that although his report indicated that the IBR facilities were
adequate, the inspection had been quite cursory, for he had failed to inspect, or did
not inspect adequately, many parts of the IBR premises.

Explanations of USDA Behavior

It is easy—and consequently tempting—to dismiss USDA behavior as exclusively
the result of what is called agency “capture.” All too often, administrative agen-
cies that are intended by Congress to regulate industries or practices are “captured”
by those industries or practices and, as a result, are entirely too deferential to those
they regulate. This “capture” is illustrated by the relationship between USDA and
research facilities that use animals.

The biomedical establishment in this country is very powerful and exerts enor-
mous political influence. The USDA, as an administrative agency, is a branch of
the executive portion of government and is a politically vulnerable agency. Over
the years, the USDA has come to see itself as aligned more with the research com-
munity than with the general public. Moreover, the USDA views the animal pro-
tection community as adversarial to the interests of the USDA. In a sense, these
attitudes are to be expected.

The USDA has, from the outset, been reluctant to take an aggressive posture
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on the regulation of animal welfare. Indeed, as one commentator pointed out, “The
Animal Welfare Act leaves the Secretary of the USDA wide discretion in pro-
mulgating AWA regulations. In doing so, however, the Secretary has shown more
of an interest in not rocking the boat than in aggressively enforcing the Act.”121

As can be expected, the research community has welcomed this nonaggressive ap-
proach by USDA. On the other hand, even very conservative elements within the
animal protection community have criticized the abuses of animals in federally
funded laboratories and have emphasized the need for greater USDA involvement.
Predictably, the USDA has not welcomed this criticism from the humane com-
munity. Accordingly, USDA has come to find friendlier quarter with those that it
regulates.

There is, however, a more important and relevant explanation that must be
considered as well. In the beginning of the chapter, I explained the process that
USDA uses to guide one aspect of its enforcement of the AWA—the promulga-
tion of regulations. That process requires that the agency “balance” animal inter-
ests against the interests of people, including the interest of the public in obtain-
ing cures, the interest of scientists in obtaining knowledge, and the interest of the
particular facility in being able to use its animal property in a way that does not
impose “unnecessary” or “unjustifiable” costs. Just as anticruelty laws do not use
the notion of “cruelty” as that term is commonly understood, so too does USDA
not interpret “minimal” requirements to refer to those that are absolutely neces-
sary for animal welfare. Rather, USDA interprets that term in conjunction with an-
other norm that is found nowhere in the AWA: that a requirement for “minimal”
standards must not result in the imposition of “unnecessary” costs to the research
facility. It is difficult to understand how the concepts of “unnecessary suffering”
and “unnecessary cost” are supposed to fit in any manner that would have a posi-
tive impact on animals. Indeed, the entire regulatory process concerning imple-
mentation of the 1985 AWA amendments indicates that “necessary” animal suf-
fering is determined by what constitutes “unnecessary” cost to the facility. Once
the USDA determines that the costs of compliance are too high, then the scope of
protection afforded to animals is severely restricted, and the resulting level of pro-
tection becomes what is “necessary.” The problem is that there is no non-norma-
tive way of determining when compliance costs are “too high,” since neither the
benefit to animals nor the public perception of improved animal welfare can be
quantified. The USDA does not recognize that there is a level of protection to
which animals are absolutely entitled and below which the cost of compliance can-
not serve to decrease protection; rather, property concerns in the form of compli-
ance costs of the facility determine the extent to which the government is willing
to regulate the use of other (animal) property.

The implications of this approach in the area of implementing regulations will
surely be felt in the area of inspections as well. If USDA inspectors view their
roles as ensuring that level of animal protection that is consistent with some
nebulous notion of what constitutes acceptable compliance costs, inspectors will
not, by definition, regard the facilities as under any obligation to provide certain
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minimal care irrespective of cost. Rather, they will believe that the regulatory
framework should not impose an “unjustified” or “unreasonable” cost on the
research facility, and that is the criterion that determines the acceptable level of
animal care.

In a sense, this approach reflects what Professor Howard Latin characterizes
as “archetypal ‘laws’ of administrative behavior.”122 For example, Latin argues
that agencies avoid making decisions when they are unable to make scientifically
credible judgments.123 It is obvious that in the area of animal protection the sci-
entific community is deeply divided about what will best facilitate the efficient use
of animal resources. Indeed, as the USDA itself reported throughout the regula-
tory process involving the 1985 AWA amendments, and as the scientific press in-
dicated, many in the scientific community disagreed that canine exercise or the
psychological well-being of primates was a legitimate subject of regulation. Many
of these comments went directly to a lack of scientific consensus. In such a situa-
tion, it should not be surprising that USDA is reluctant to regulate, even though
continued controversy about animal husbandry is likely to persist indefinitely, es-
pecially when such uncertainty facilitates efforts by the scientific community to
resist regulation.124

Latin also argues that agencies will not make regulatory decisions that will
cause severe social or economic dislocation.125 He gives as an example efforts by
the Environmental Protection Agency to exempt certain marginal plants from air
pollution requirements because of the severe economic impact and social disloca-
tion that would result. Although it ostensibly appears as though the USDA was
simply adhering to this administrative behavioral “law” in proposing regulations
under the AWA, there are important differences. First, USDA assumed that, as a
general matter, complying with the original engineering standards would impose
“unreasonable” or “unnecessary” financial burdens on research facilities. Second,
the AWA, unlike the other laws that Latin discusses, provided explicitly for the
development of “minimal” standards.

Latin also argues that bureaucrats are often conditioned by criticism or nega-
tive feedback.126 There can be no doubt that although USDA receives its share of
criticism from scientists, the most vocal critics of the USDA enforcement of the
AWA are found in the humane community. Accordingly, USDA has, as I men-
tioned above, developed a rather adversarial relationship with the humane com-
munity and seeks defense from the research community.

Finally, there is one administrative “law” that, contrary to explaining USDA
behavior through compliance with the administrative norm, explains USDA
behavior better through using a model of deviation from the norm. Latin main-
tains that regulators are influenced by certain norms that are part of their profes-
sional discipline and may have difficulty in complying with statutory mandates
that are perceived to conflict with those norms.127 As an example, Latin discusses
how the scientific study of acid rain failed to contribute meaningfully to the pol-
icy debate on the issue, which was driven by cost/benefit considerations rather
than scientific considerations. In the case of USDA enforcement of the AWA,
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however, there is no real divergence of science and policy issues. That is, the re-
search community sees the issue of animal use as presenting a question of
cost/benefit analysis. The benefits to humans almost inevitably outweigh the costs
to animals, and the care and treatment of animals is driven by these and other cost
considerations, including the cost to the facility of animal welfare measures. Sim-
ilarly, the USDA views these issues as requiring a cost/benefit analysis, and ac-
cordingly, the USDA limits animal welfare to those instances where the costs of
compliance are “justified.”

Conclusion

In this chapter, I examined the enforcement of the AWA by USDA. I argued that
the USDA regulation reflects the central tenet of legal welfarism: that any costs of
complying with animal welfare regulation be justified using a balancing frame-
work that accords virtually no regard to animal interests. This balancing process
is conceptually similar to the concerns that animate the implementation of anti-
cruelty statutes.

In the next chapter, I examine judicial decisions that have sought to interpret
the AWA.
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C H A P T E R  E L E V E N

The Animal Welfare Act in the Courts

The Reasons for the Lack of Judicial Interpretation

IN A WAY, the AWA is more “pathological” than the environmental statutes that
are the focus of John Dwyer’s inquiry mentioned at the beginning of Chapter Ten.
In Dwyer’s examples of environmental statutes, courts were required to fill the
void created by agency inaction with results that Dwyer quite correctly finds
problematic. The problem with the Animal Welfare Act is exactly the opposite.
The reason for this concerns the doctrine of standing to a great degree, and to a
lesser degree the penalties prescribed and actually imposed by the USDA. Until
the Supreme Court severely restricted statutory standing in Lujan v. Defenders of
Wildlife,1 there was an enormous amount of litigation under the citizen suit
provisions of the various environmental statutes. This litigation has permitted
courts to shape regulatory structures in ways that Dwyer believes create mischief
because judicial intervention often, according to Dwyer, frustrates congressional
objectives. In the case of the AWA, however, there has never been much litiga-
tion because the courts have always decided standing issues against those who
sought to enforce AWA provisions. The courts do not interpret the AWA and try
to impose a functional regulatory scheme that has not been created by the respon-
sible administrative agency for all of the reasons that Dwyer discusses. To place
the matter within the framework discussed in Chapter One, the courts do not en-
force the AWA, because, as a general matter, it is economically inefficient to do
so as it will increase the costs of animal property use without any quantifiable
benefit.

There is, however, another reason the AWA has not been subjected to much
judicial interpretation, let alone judicial enforcement. The AWA provides that fed-
eral courts are “vested with jurisdiction specifically to enforce, and to prevent and
restrain violations of the” AWA.2 As I discussed in the previous chapter, all AWA
cases (given that the courts have already decided that private parties have no stand-
ing to bring AWA-based cases) originate at USDA. Only if the research facility,
dealer, exhibitor, or transporter is dissatisfied with the USDA resolution does she
seek court action. A review of typical USDA sanctions, however, indicates that it
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would be very cost ineffective for any party to take the proceedings further than
USDA. First of all, research facilities are hardly ever prosecuted for violating the
AWA by the USDA, with rare exceptions and almost always in cases involving
the failure to submit annual reports. Accordingly, those portions of the AWA that
deal with the care and treatment of animals used in experiments are not usually
headed toward judicial interpretation, because the USDA never starts those cases
in the first place. When the USDA does act against a research facility for violat-
ing substantive provisions of the AWA, the facility has usually engaged in egre-
gious behavior and settles the case early. In the rather unusual instance that the
USDA does prosecute an administrative action against a research facility for vio-
lating the AWA, the penalties are ludicrous. For example, in 1992 USDA reported
that Adelphi University agreed to a $2,500 fine and a cease-and-desist order for
operating an unregistered research facility for rabbits; the facility was “poorly ven-
tilated and not substantially impervious to moisture, the primary enclosures were
not clean and sanitary, and there was no established program to remove and dis-
pose of animal waste.”3 If Adelphi had received an adverse administrative deci-
sion rather than settle for the fine and order, it could have obtained review in fed-
eral court but would have had to pay at least $10,000 for legal costs associated with
that review. Moreover, court proceedings would publicly highlight the AWA vi-
olations, and most research facilities go to great lengths to keep their animal ex-
perimentation skeletons locked away in impregnable closets. The virtue of the
USDA proceedings from this standpoint is that the interested public rarely be-
comes aware of what APHIS is doing, but it would most certainly learn of a fed-
eral court proceeding in which the USDA was trying to obtain enforcement of an
order or other sanction against an unwilling research facility.

Even when the USDA sanctions other, less “prestigious” parties subject to the
AWA—dealers, exhibitors, and transporters—the sanctions are pitifully insignif-
icant even when the violations are most serious. In 1991 the USDA took action
against Orville Britt, an unlicensed animal dealer who sold “at least 449 dogs and
18 cats” to other animal dealers.4 If a dealer is unlicensed, that increases the
chances the animals sold by that dealer are companion animals who were illegally
obtained. Although Britt had agreed to pay a $10,000 civil penalty without admit-
ting or denying the charges, the administrative law judge reduced the penalty to
$3,000 and ordered that for five years Britt not engage in activities that would re-
quire a license. Again, it would have cost Britt four or five times his civil penalty
had he sought review in a federal court, which would probably have deferred to
the agency anyway.

Accordingly, those with the interest in seeking interpretation and enforcement
of the AWA in court do not have the standing to do so, because animals used in
experiments are the property of another and the courts have already declared that
there can be no cognizable “injury” for standing purposes if a person has a
relationship terminated with an animal who is the property of another. Those with
the authority to enforce the AWA do so with something far less than vigor or
enthusiasm. Those who are charged with violating the AWA are usually sanc-
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tioned in relatively insignificant ways and do not seek federal court review,
because it is simply not worth the cost, which almost always is a multiple of the
penalty imposed by the USDA, or because the sanctioned party wants to avoid the
publicity that would be attendant upon a court proceeding. Consequently, the
AWA remains symbolic both at the level of administrative enforcement and at the
level of judicial interpretation. Put another way, despite a complex regulatory
structure that has existed for almost thirty years, there is very little case law that
concerns the enforcement of the AWA provisions as they relate to the care and
treatment of animals used in research facilities. In light of the thousands of statutes
passed over the decades, it is impossible to make a blanket comparative statement,
but I do feel comfortable in expressing the view that there is not a single similar
regulatory framework whose key provisions have virtually never been interpreted,
much less enforced, in federal courts.

Private Property and Standing

General Interpretation of the AWA
As I showed in Chapter Four, the courts have taken a most restrictive view of

standing as it applies to the AWA. Those who “use” animal “resources,” for ex-
ample, by visiting wildlife refuges, have standing to object to actions that will de-
prive or modify those opportunities. However, those who seek to protect animals
covered by the AWA have no standing to do so, even when they have a personal
and sustained relationship with those animals. The line drawn by the court is one
explicitly predicated on the property status of the animals. If the animal is owned,
then even if a person who is not the owner has a relationship with the animal, the
courts have no jurisdiction to hear the case, because the animals are privately
owned and no one but the owner can enjoy those “resources” freely, so no one
other than the owner can claim an interest in the animals for purposes of satisfy-
ing standing requirements. As a result of this severely restrictive approach to
standing, few cases have interpreted the AWA, and none has enforced its provi-
sions. To the extent that the AWA represents a nonfunctional regulatory scheme
that contains hopelessly vague notions about “necessary” suffering or animal use,
courts have done little to clarify the confusion.5

As I mentioned in Chapters Four and Ten, two attempts by animal welfare or-
ganizations to litigate regulations promulgated under the AWA were rebuffed by
the courts on the ground that the plaintiffs lacked standing. In Animal Legal De-
fense Fund v. Yeutter, plaintiffs challenged the exclusion of rats, mice, and birds
from the AWA. In the other case, Animal Legal Defense Fund v. Secretary of Agri-
culture, the plaintiffs challenged the USDA promulgation of performance stan-
dards rather than engineering standards. Although the plaintiffs prevailed on the
merits in both cases, the appellate court reversed both decisions in 1994 solely on
the grounds of standing, and never discussed the merits of either case. A brief re-
view of the lower-court decisions in both cases, however, demonstrates quite
clearly that the plaintiffs had strong cases on the merits.
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The original Yeutter decision in the lower court involved standing, and, as I
discussed in Chapter Four, plaintiffs prevailed on standing at that stage, and thus
went on to trial on the merits. In Animal Legal Defense Fund v. Madigan,6 the
federal district court held that the USDA had acted improperly by excluding rats,
mice, and birds from its administrative interpretation of the definitional section
of the AWA, and that the agency had also acted improperly by denying the plain-
tiffs’ petition for rule making to include the excluded species. The court rejected
the USDA argument that the secretary of agriculture had discretion to designate
which species were protected under the AWA. According to the USDA, the leg-
islative history of the 1970 amendments to the AWA, which added the defini-
tional section, provided that “ ‘it would be expected that the Secretary would des-
ignate additional species of animals not previously covered as permitted by
available funds and manpower.’ ” The court responded that this sentence of the
legislative history had to be read in conjunction with the preceding sentence,
which provided that the AWA would “ ‘define the term “animal” to include any
live or dead dog or cat, monkey (nonhuman primate mammal), guinea pig, ham-
ster, rabbit, or such other warm-blooded animal as the Secretary may determine
is being used, or intended for use, for research, testing, experimentation, or exhi-
bition purposes, or as a pet.’ ”7 The court found that the sentence relied upon by
the USDA should be read “ ‘to refer to the Secretary’s power to designate addi-
tional species for the expenditure of Department funds and manpower, not for
coverage by the AWA, which is mandated by the language of the Act.’ ”8 Also,
the court rejected USDA’s argument that because Congress had amended the
AWA twice since rats, mice, and birds were excluded by USDA regulation in
1971, Congress must be taken to have ratified the administrative interpretation of
the definitional section to exclude rats, mice, and birds. The court held that when
Congress reenacts legislation, it is presumed to ratify previous administrative
interpretations of the law, but that in this case there was a dispute whether Con-
gress had “actual knowledge of the regulation.” In any event, the court refused to
apply the presumption, because the regulation was directly violative of the clear
language of the AWA.9

Interestingly, the USDA in Madigan acknowledged that including rats, mice,
and birds within the scope of the AWA would further the congressional purpose
to ensure that animals used in experiments were treated humanely. Despite this ac-
knowledgment, the court stated that the USDA declined “to consider the benefit
to animals as worthy of serious consideration as it decides how best to carry out
its mandate.10 So, although the USDA is the only body that may properly “bal-
ance” human and animal interests in deciding issues of animal welfare under the
AWA, that agency refused to consider animal benefit in deciding the appropriate
scope of coverage under the act.

In the other case, Animal Legal Defense Fund v. Secretary of Agriculture,11

the same court as in Madigan held that the USDA had acted improperly in not
promulgating adequate and reasonable regulations concerning exercise for dogs
and the psychological well-being of primates. The district court agreed that the
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regulation for canine exercise, which left frequency, duration, and method of ex-
ercise to the attending veterinarian and IACUC, was “contrary to the Act’s clear
mandate that the Secretary, and not the regulated entity, establish minimum re-
quirements in this area.”12 The court also held that the USDA had failed to pro-
pose minimum standards for the psychological well-being of primates and, in-
stead, had left such determination to the “generally accepted professional
standards” and the attending veterinarian. The court remarked that in 1989 USDA
and the commenters agreed that “social deprivation is psychologically debilitat-
ing to non-human primates and that group housing for non-human primates was
the best way to avoid this problem.”13 Accordingly, the court observed, USDA
had originally proposed that group housing was required unless contrary to the
health of the nonhuman primate, but in the 1990 reproposed version and the 1991
final rule, group housing was no longer required. The court also held that USDA’s
use of the NIH requirements for the size of primary enclosures for nonhuman pri-
mates was arbitrary and capricious in light of USDA’s rejection two years earlier
of the same NIH standards. In addition, the court found USDA’s phase-in period
for primary enclosures for primates to be arbitrary and capricious. Finally, the
court held that the USDA had acted arbitrarily and capriciously by allowing reg-
ulated entities to decrease cage size for dogs and primates through the provision
of “innovative housing.”

In a criticism of the lower court’s decision in Secretary, and before that deci-
sion was reversed on standing grounds, Charles R. McCarthy, former director of
the NIH Office of Protection from Research Risks, which oversees the extramural
use of animals in NIH-funded projects, argued that “the animals are the losers” in
the court’s decision.14 McCarthy made two different points. First, he claimed that
the use of “engineering” standards, such as numerical criteria for cage size or es-
tablished guidelines for the frequency, duration, and method of exercise, as op-
posed to the “performance” standards contained in the final rule, will hinder the
development of optimal methods for animal housing, exercise, and psychological
well-being and impermissibly intervenes “between the veterinarian and his or her
patients.”15 Second, McCarthy argued that engineering standards are inconsistent
with the AWA, which, according to McCarthy, required exactly what the USDA
promulgated in its final rule—general standards that would be applied in each case
by the attending veterinarian but without there being any set criteria that had to be
followed in a particular case.16

McCarthy’s arguments are without merit. His first argument—that minimum
requirements will ultimately harm animals because they will inhibit optimal
housing and treatment—is disposed of easily: absolutely nothing in the trial
court’s analysis would have precluded the attending veterinarian’s doing more
for a particular animal. For example, if the original USDA rule that required thirty
minutes of daily exercise for dogs had been proposed as a final rule, nothing
would have prevented the attending veterinarian from ordering more exercise for
a particularly large or athletic dog that needed more exercise. This is the fallacy
of McCarthy’s argument, which, incidentally, was the same argument made by
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the government before the trial court. The “engineering” standards favored by the
trial court were simply minimal standards; nothing prevents a particular research
facility from doing more; the only thing prohibited is doing less. McCarthy’s ar-
gument may be restated as saying that animal welfare will be retarded if the at-
tending veterinarian cannot require less space or less exercise than the minimal
standards permit. McCarthy’s argument is even more transparent in light of the
fact that even the originally proposed rules that USDA ultimately rejected ex-
plicitly permitted departures from the minimal guidelines as long as such depar-
ture was in the animal’s interests. What the original rules did not permit, and
what the final rules do permit (and what McCarthy sought to defend), is the abil-
ity to tailor exercise or cage space to suit the needs of the research facility and
not to serve the welfare of the animal. In reproposing rules and announcing final
regulations USDA stated that the purpose of performance standards was to allow
for future scientific determinations that might revise notions about exercise, so-
cialization, or psychological well-being in a downward direction. Since virtually
any position may be supported with some “scientific” study, and since basic is-
sues of animal husbandry have never lent themselves to broad professional con-
sensus, the attending veterinarian is left unfettered in making decisions about
“commonly accepted practice.” Moreover, facility plans are not likely to include
massive capital investments when future revisions of “commonly accepted prac-
tices” may render those expenditures unnecessary. In light of cost considerations,
about which the research community had expressed concern during the multiple-
year notice-and-comment period, it is likely that local IACUCs will feel pressure
to agree to less expensive plans than would have been required under the engi-
neering standards proposed in 1989 by USDA and retracted in 1990 and 1991, as
each facility waits—for many more years—to see what the “consensus” of the
scientific community is on these issues.

McCarthy’s second argument, based on the language of the AWA, is similarly
faulty. In amending the AWA, Congress directed the secretary of agriculture—and
not each regulated entity—to develop “minimal requirements” for dog exercise
and primate psychological well-being. In the case of dog exercise, the AWA states
that the “minimal requirements” are to be determined by an “attending veterinar-
ian in accordance with general standards promulgated by the Secretary.” In the
case of primate psychological well-being, the AWA states that the “minimal re-
quirements” are to be promulgated by the secretary, and there is no mention of the
attending veterinarian.17

Although the language of the 1985 amendments to the AWA is not as clear
as it could be, the legislative history indicates clearly that Congress was very
concerned about the level of discretion that research facilities had before the
AWA was amended, since that discretion affected husbandry issues, such as ex-
ercise and housing. Congress wanted to remove some of that discretion but also
wanted to ensure that it did not encroach in any manner on actual research ac-
tivities. Minimal requirements help to ensure that animal care, treatment, and
handling do not fall below a certain level, and Congress correctly determined the
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need for such standards. The history of animal use for experiments is not one
that contains a long list of improvements in animal welfare voluntarily under-
taken by research facilities. On the contrary, research facilities have tradition-
ally improved animal welfare only when required to do so, and even then, the
effort has not been remarkable. As the USDA itself observed, the research com-
munity objected to the original legislation in 1966 that eventually became the
AWA, because of concerns about added expense that “were not borne out.”18 In
any event, the statutory language is silent about the role of the veterinarian in
the standards for psychological well-being. It is unlikely that Congress meant to
exclude the attending veterinarian from having a role in developing standards
for both dogs and nonhuman primates. It is also clear, however, that Congress
did not mean to have the attending veterinarian formulate those requirements,
since the veterinarian is not even mentioned in connection with standards for
nonhuman primates. The only sensible role for the attending veterinarian is pre-
cisely the role that the court described: tailoring exercise, space, and psycho-
logical well-being to each individual animal in light of the veterinarian’s exper-
tise and judgment, but such that these provisions not fall below a certain level.

The controversy over engineering standards provides a valuable case study in
the application of legal welfarism. Congress legislated that USDA develop stan-
dards for primate well-being and canine exercise. This congressional directive was
not unlike other parts of the AWA that require standards concerning feeding and
housing and address other husbandry issues. USDA developed engineering stan-
dards, and the research community reacted strongly, arguing that these standards
were not cost-justified and would place “unnecessary” financial burdens on the re-
search facility. Instead, researchers argued for performance standards that would,
in all likelihood, allow each facility to determine what measures of animal welfare
are cost-justified by reference to whether that facility’s personnel regard their re-
search data as reliable. When challenged in court, these performance standards
were found not to comply with the congressional mandate, but this finding was
overturned on appeal on standing grounds: private parties do not have the ability
even to try to protect the animal property of the facility. Legal welfarism ensures
that the animal always loses the supposed balancing that is part of our normative
structure.

Another of the few cases involving the AWA is State v. LeVasseur.19 Ken-
neth LeVasseur was an undergraduate student at the University of Hawaii. In
January 1975 he began to work at the university’s marine laboratory at Kewalo
Basin, Honolulu, as a research assistant. His primary responsibilities involved
repairing and cleaning the laboratory’s dolphin tanks and feeding and swimming
with the dolphins. In May 1977, after working with the dolphins for over two
years, LeVasseur decided that the dolphins were in great danger as the result of
their confinement in the laboratory tanks. He and several other people removed
two dolphins from their tanks at the laboratory and released the animals into the
ocean. LeVasseur was charged and convicted of first-degree theft, and he ap-
pealed.20
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The primary issue in LeVasseur’s appeal was whether the trial court had erred
in ruling that LeVasseur could not use a “choice-of-evils” defense. This defense,
which has different formulations depending upon the jurisdiction, provided under
Hawaii law that certain conduct, otherwise criminal, could be justified if the actor
believes such conduct “to be necessary to avoid an imminent harm or evil to him-
self or to another” and if “the harm or evil sought to be avoided by such conduct
is greater than that sought to be prevented by the law defining the offense
charged.”21

LeVasseur argued that he was trying to prevent greater harm to another in
two senses. First, he argued that the dolphins should be included within the term
another. The appellate court rejected this argument because the statute defined
“another” as a person, and although corporations and associations can be con-
sidered as “persons” under the law, the court ruled that dolphins could not be so
considered. Second, LeVasseur argued that the term “person” was also defined
under Hawaii law to include the United States. LeVasseur maintained that the
policy of the AWA was to prevent cruelty to animals, and that by releasing the
dolphins, he was protecting the humane treatment policy of the United States.
Although the court accepted that the AWA “and its accompanying regulations
manifest a national policy to protect the well-being of laboratory animals like the
instant dolphins,”22 the court held that LeVasseur had acted improperly because
he should have contacted the federal government and reported the life-threaten-
ing condition of the dolphins and should not have deliberately chosen theft as his
means of helping the animals. In the court’s view, the crime of property theft was
as great an evil as the evil that LeVasseur sought to prevent—the death of the
dolphins.

The decision in LeVasseur is completely understandable given the fundamen-
tal premise of the AWA—that nonhumans are the property of humans and can be
exploited for human benefit. Given a characterization of nonhumans as property,
the researchers at the university were only exercising one of their rights, the right
to use the facility’s property. It, therefore, should not be surprising that even
though the court recognized that the policy of the AWA was to treat animals hu-
manely, the evil that LeVasseur had sought to avoid, the inhumane treatment of
the animals, was no greater than the evil that he had actually caused, the violation
of the university’s property rights.

In two cases, Kerr v. Kimmell and Winkler v. Colorado Department of Health,23

courts held that the AWA does not prohibit states from providing additional regula-
tion of animal use. The Supremacy Clause of the United States Constitution estab-
lishes the supremacy of federal law over state law.24 This is not to say that state laws
about a particular topic are prohibited just because the federal government has cho-
sen to enact some laws on that topic.

Rather, there are five conditions under which federal law may preempt state
law: (1) where Congress explicitly indicates that by legislating on a topic,
Congress intends to preclude the states from exercising authority; (2) where the
scheme of federal regulation is so comprehensive that it leaves no room for
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additional state regulation; (3) where the particular area of legislation is one in
which federal interests are inherently dominant; (4) where there is a conflict be-
tween federal and state law such that a person cannot comply with both; and (5)
where state law stands as an obstacle to the accomplishment of federal objec-
tives.25 In these two cases, parties challenged state laws and regulations concern-
ing animal use on the ground that the state rules were preempted by the AWA. Nei-
ther challenge involved state restrictions on biomedical research. Rather, these
cases concerned state regulation of breeders and importers.

In Kerr, the plaintiff, who owned a breeding business, objected to application
of the Kansas Animal Dealers Act to her business. One of Kerr’s claims was that
the AWA prohibited states from enacting their own legislation dealing with oper-
ations like Kerr’s. The court rejected Kerr’s claim, holding that the AWA specif-
ically stated that the states may promulgate their own rules on animal welfare.26

In Winkler, the plaintiff, a commercial pet supplier, imported animals from out of
state. He challenged a Colorado law that had the effect of prohibiting importation
of pets into Colorado from states whose licensing laws and regulations for com-
mercial pet dealers were not as stringent as those of Colorado. Winkler argued that
the Colorado law was preempted by the AWA, which imposes licensing require-
ments on persons who ship animals for sale in interstate commerce. The court re-
jected the challenge, holding that in the AWA Congress had specifically provided
for supplemental state law and that there was no conflict between the Colorado law
and the AWA.27

These cases are important for their recognition that state law may supplement
the AWA, but they say nothing about the substantive provisions of the AWA. In
the future, animal advocates may be well advised to seek greater protection for an-
imals on the state level, not on the federal level. Decisions such as these support
such efforts.

A 1993 case involving the regulation of animal dealers illustrates judicial
reluctance to punish violators even when the violations are egregious. In United
States v. Linville,28 Linville pleaded guilty to conspiring to defraud the USDA.
Linville fraudulently obtained dogs from owners by promising (in writing) to
provide them with a good home when, in fact, she sold the dogs to a registered
USDA dealer, who, in turn, sold the dogs into medical research. The USDA had
notified Linville that she needed to obtain a license in order to sell dogs to USDA
dealers, and warned her that use of fraud or deceit in obtaining random-source
(i.e., not purpose-bred) animals violated federal regulations. Finally, the USDA
issued an official notice and warning to Linville, advising her that she was in
violation of the AWA.29 When the trial judge sentenced Linville, he increased
her punishment under the federal sentencing guidelines, which, in relevant part,
provide for an increase in sentence when an offence of fraud or deceit involves
the violation of any “administrative order, injunction, decree, or process.”30 The
appellate court reversed, holding that the sentence enhancement was impermis-
sible because, although the USDA had issued an official notification of viola-
tion and warning, there was no adversary proceeding or “formal” order and the
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warnings directed to Linville were merely “relatively informal missives.”31 Al-
though the USDA warning to Linville did not result from an adversary pro-
ceeding, it simply stretches credulity to hold that Linville’s conduct did not vi-
olate administrative “process.” The Linville case illustrates the extent to which
at least some courts will go to protect the use of animals in research even when
the dealer obtains animals through fraud.

Cases Involving Animal Care Committees
Other cases concerning the AWA involve access to the documents and the

meetings of the Institutional Animal Care and Use Committees (IACUCs) re-
quired under the 1985 amendments to the AWA. In the past several years, animal
protection advocates have sought to gain entrance to the meetings of these
IACUCs and to gain access to the various documents submitted by experimenters
to the IACUCs, including the project review forms submitted by animal users to
the IACUC and the minutes of IACUC meetings. The primary means of obtaining
this access is through state “sunshine” laws—laws that require that meetings of
certain agencies be open to the public and that certain records of agencies be made
available to the public.32 There is an important reason—apart from general public
interest in the workings of government—that accounts for this interest in access to
IACUC meetings and documents.

Although grant applications can usually be obtained eventually through the
federal Freedom of Information Act if the researcher seeks federal funds, an in-
terested party often does not become aware of an experiment until after it is
funded, and animal experimentation at universities is being funded increasingly
by commercial enterprises not subject to the access law. Access to the meetings
and documents of an IACUC under state law provides information about an ex-
periment before the experiment commences, irrespective of the funding source.
Such early access is important because it facilitates the scrutiny of an experiment
on scientific and moral grounds and thereby increases the chances that an effec-
tive critique may prevent the experiment from being performed. Once an experi-
ment is funded, federal agencies have a vested interest in defending the process of
“peer review” that, according to those agencies, chooses only the “best” work to
fund. In addition, the experimenter and sponsoring institution have a greater in-
centive to fight any criticism of the experiment.

Another reason for the importance of access is that certain uses of animals
never involve any application for federal funding. For example, many animals are
used for teaching purposes rather than for funded experiments. Disclosure through
the IACUC may be the primary means of learning about, publicizing, and pre-
venting such exploitation.

Several cases have concerned access to IACUC meetings and documents.
Although some research institutions have voluntarily provided the requested
access,33 others have not, and litigation has occurred. In some cases, courts have
ruled in favor of access,34 and in some, they have ruled against access.35 Good
examples of IACUC access litigation are found in two cases that were filed against



244 T H E  S T A T U S  O F  A N I M A L S  A S  P R O P E R T Y

the State University of New York (SUNY) by the American Society for the Pre-
vention of Cruelty to Animals (ASPCA). A review of these cases is useful, first,
because they indicate just how far courts will stretch existing law in order to en-
sure that IACUCs are protected from public scrutiny and, second, because the ar-
guments made by SUNY against access in both cases reflect the increasingly re-
ceived—and uncritical—wisdom that science should be regarded as a proprietary
enterprise and that scientists are entitled to preferential treatment.

In American Society for the Prevention of Cruelty to Animals v. Board of
Trustees36 (SUNY I), the ASPCA sought access to the meetings of the Stony
Brook IACUC. Under New York access law, a meeting of a “public body” must
be opened to the public unless certain very restricted exemptions apply. The law
provided that a public body is one that has two or more members, requires a quo-
rum to conduct public business, and performs a governmental function for the state
or an agency of the state. The trial court held that the SUNY IACUC was a “pub-
lic body” because, under the AWA, the IACUC must consist of more than two
members and requires a quorum in order to conduct public business. The court
held that the IACUC performed a “governmental function” because of its “statu-
torily mandated nature,” “the authority that [IACUC] maintains over research, and
the fiscal implications of the [IACUC] determination on the proposed research.”37

The court recognized that in order for SUNY—a state agency—“to receive fed-
eral funding [an IACUC] must be maintained when research, tests, or experimen-
tation on live animals is involved.”38

The trial court’s decision was overturned by the intermediate appellate court
on several grounds. First, the appellate court held that the IACUC acted only as an
“advisory body for the chief executive officer of the appointing research facility
and/or the funding agency.”39 This holding ignored completely the plain language
of the AWA and its implementing regulations, which state that although the
IACUC may not interfere with the content or conduct of experiments, or engage
in any ethical review, the IACUC has the authority to disapprove of, or even to
suspend, an experiment or other animal use and that officials of the institutions
“may not override or circumvent the [IACUC’s] decision on a proposed activity,
including a decision on suspension.”40

Moreover, there is no provision in the AWA or its regulations that permits a
federal funding agency to ignore IACUC findings or to permit the proposed ex-
periment or to resume the suspended activity despite the IACUC decision. So, al-
though the ultimate decision to fund an experiment may rest with a federal agency,
neither the institution (in this case, SUNY) nor the funding agency may override
the decision of the IACUC should it disapprove a proposed project or suspend an
ongoing project on the limited grounds discussed in Chapter Nine. The appellate
court’s holding that the IACUC was merely an “advisory body” that conducted no
public business directly contradicted the clear and unambiguous language of the
AWA and its implementing regulations.

As part of its misunderstanding about the function of the IACUC, the appel-
late court held that the IACUC was “not involved in deliberations and decisions



that go into the making of public policy.”41 In holding that the IACUC decisions
do not constitute “public policy,” the court, regarding the IACUC as an “advi-
sory” body, ignored the fact that Congress, recognizing “the importance of pub-
lic concern for the care and treatment of laboratory animals,”42 had delegated to
the IACUC some power to decide whether particular experiments would be ap-
proved or suspended on the limited ground of animal care and use. To charac-
terize the IACUC as not empowered to make any policy decisions is to misun-
derstand completely the legal power that the IACUC possesses. The IACUC has
no power over the content, conduct, or ethical or scientific merit of an experi-
ment, but may take action against an experimenter who “wastes” animal re-
sources.

Second, the appellate court held that the supposedly “advisory” function of
the IACUC was, in any event, performed for the benefit of the federal, not state,
government because the IACUC was created by, and required by, federal law.43

The court completely ignored the fact that in order for SUNY—an admittedly
state agency—to take advantage of federal funds for scientific experiments in-
volving animals, it was necessary for SUNY to comply with federal require-
ments contained in the AWA. Another division of the same appellate court had
held in a 1979 case that “applications for federal funds and the priorities to be
attached thereto are matters of public concern and are the public’s business.”44

Moreover, in another case, the court held that the State Medical Advisory Com-
mittee, which “was created in compliance with the Federal directives which
mandate its existence in order to enable a State to take advantage of Federal pro-
visions and to obtain Federal Funding,” was subject to the Open Meetings Law
because the commissioner of social services was prohibited from acting without
first receiving the advice of the Medical Advisory Committee.45 Nevertheless,
the appellate court held that because the IACUC was a creation of federal law,
it could not be performing a state function. This holding represented a marked
departure from preexisting law.46

The court of appeals, New York’s highest court, granted discretionary review
of the appellate decision’s reversal but upheld the judgment.47 The court of ap-
peals carefully avoided endorsing the intermediate appellate court’s reasoning or
holdings on its interpretation of the Open Meetings Law. The court of appeals held
simply that the IACUC was not subject to the access law, because “even if it could
be characterized as a governmental entity, it is at most a Federal body that is not
covered under the Open Meetings Law.”48 This holding directly contravened New
York access law, which had never drawn a distinction based on the source of the
state’s obligation. Indeed, to the extent that there was law on the subject, the courts
had specifically held to the contrary. The court of appeals, like the intermediate
appellate court, never even bothered to address this argument.

In American Society for the Prevention of Cruelty to Animals v. Board of
Trustees49 (SUNY II), the ASPCA sought access to the unredacted project review
forms provided by experimenters to the IACUC. The trial court held that the forms
were “public records” under the state Freedom of Information Act. Again, the in-
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termediate appellate court reversed, this time confining its decision to the court of
appeals’ view that the IACUC, being a creature of federal law, could not perform
a governmental function for the state of New York.

SUNY I and SUNY II are interesting for two reasons. First, they indicate how
far courts will go in accommodating the desire of research institutions to keep their
activities shielded from the scrutiny of the very same public that pays for those re-
search activities through its federal and state taxes. There is simply no way that
one can reconcile the decisions in these cases with preexisting law on the subject
of access, and these decisions present a formidable threat to public access to in-
formation about animal experiments.

Second, throughout both cases, the source of law that established the IACUC,
which ultimately determined the decisions in both cases, was not the primary or
even one of the primary arguments relied on by SUNY. On the contrary, the is-
sues that SUNY pressed hardest were that information discussed by the IACUC
was “confidential” and that researchers had a proprietary interest in the informa-
tion contained in review forms and discussed at IACUC meetings. Both arguments
are invalid, but both involve the assertions of property rights in research, which,
as I mentioned earlier, are often used in the balance against animal interests.

In amending the AWA to require the IACUC, Congress explicitly articulated
two interrelated concerns about the IACUC treatment of “confidential” matters.
First, in section 2143 of the act, Congress made clear that a research facility is not
required to disclose to the public or to the IACUC “trade secrets or commercial or
financial information which is privileged or confidential.”50 Second, in section
2157 of the AWA, Congress prohibited the “release of trade secrets” and imposed
criminal penalties on any IACUC member who released “any confidential infor-
mation of the research facility including any information that concerns or relates
to—(1) the trade secrets, processes, operations, style of work, or apparatus; or (2)
the identity, confidential statistical data, amount or source of any income, profits,
losses, or expenditures, of the research facility.”51

SUNY argued that access to IACUC meetings and documents must be denied
because federal law made confidential any discussion of experimentation, includ-
ing information about the treatment, care, and handling of animals used in exper-
iments. According to this argument, any discussion about experimentation would
invariably reveal information about the “processes, operations, style of work, or
apparatus,” disclosure of which is explicitly prohibited by section 2157.

The unspoken assumption in the argument that section 2157 makes “confi-
dential” any discussion of experimentation, including information about animal
care, treatment, or handling, is that section 2157 is different in scope from section
2143. That is, SUNY’s argument rejected any connection between the two sec-
tions and assumed that in section 2157 the act prohibits disclosure of information
beyond the proprietary information described in section 2143. This argument is in-
valid.

The two statutory sections are presented together in the legislative history of
the 1985 amendments to the act, and thus it appears that the two sections should
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be read together.52 Section 2143 explicitly provides that the research facility is not
required to disclose to the public or to the IACUC “trade secrets or commercial or
financial information which is privileged or confidential.” If, contrary to section
2143, the research facility does choose to disclose such information to the IACUC,
then section 2157 prohibits public disclosure of that information. Under the statu-
tory scheme, the IACUC is simply not required to discuss that information the Act
regards as “confidential”—for example, trade secrets or commercial or financial
information. Indeed, the institution is not under any obligation even to provide
such information to the IACUC. The institution may, however, decide to provide
such information to the IACUC, or conceivably, the IACUC may come into pos-
session of such information inadvertently. In such instances, the act—through sec-
tion 2157—prohibits the disclosure of such information.53

In addition, to the extent that access opponents argue that section 2157
makes confidential any discussion of research, including information on animal
care, treatment, and handling, these opponents need to address how Congress
could constitutionally achieve such a result. That is, the First Amendment guar-
antees free speech. Those who argue that the proscription of section 2157 ex-
tends beyond proprietary information and covers even nonproprietary informa-
tion, such as whether an animal is provided with anesthesia or analgesia or how
an animal is euthanized, are merely arguing that Congress can impose a crimi-
nal penalty on IACUC members for their speech about the care and treatment of
nonhuman animals. Surely, absent a compelling interest, the government may
not impose a criminal sanction on the exercise of rights guaranteed under the
First Amendment.54

Moreover, the argument that section 2157 extends beyond proprietary infor-
mation conflicts with other aspects of the federal regulation of animal experimen-
tation. For example, section 2157 is explicitly designated as “Release of Trade Se-
crets.”55 Moreover, once a project is funded, information about the experiment,
including information about the care, treatment, and handling of nonhuman ani-
mals, becomes available under the Freedom of Information Act.56 That is, the very
information that the experimenters claim is protected is that which is made avail-
able under another federal statute.

Finally, the 1985 amendments to the Public Health Service Law, which were
enacted contemporaneously with the 1985 amendments to the AWA and which
also require the establishment of IACUCs, protect a research facility from public
disclosure of “trade secrets or commercial or financial information” as the result
of establishing the IACUCs.57 This language tracks precisely the language used in
section 2143 of the AWA. Both statutes concern the establishment of the same
committee; both statutes address confidentiality concerns. To suggest that the ex-
act same language used in these two federal acts, which were passed at the same
time and which both concern the creation of an institutional committee to monitor
animal care and treatment, should be construed differently violates every norm of
statutory construction—and common sense.

SUNY also argued that research is a competitive endeavor and that a re-
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searcher needs to protect her creative ideas from being usurped by other experi-
menters before the experiment is funded or before the results are published. Ac-
cording to this argument, any information about an experiment is “proprietary” be-
cause premature disclosure may threaten the entire project in which the researcher
has a clearly “proprietary” interest. This argument, like the earlier argument, has
serious flaws. Once an experiment is funded, access to protocols is available
through the Freedom of Information Act. This access would come far in advance
of the protection the researcher could obtain under copyright or patent laws, and
far in advance of publication in a scholarly journal. If competitive incentive is ger-
mane, then that incentive supports access denial well beyond the stage of the
IACUC.

There is a further problem with both the confidentiality argument and the ar-
gument that researchers have proprietary interests in research that go beyond
copyright or patent protection. Congress has already determined, and the Supreme
Court has held, that the First Amendment prohibits the granting of a proprietary
interest in ideas or facts.58 Similarly, the Supreme Court has held that no one may
have a proprietary interest in “the laws of nature, physical phenomena, and ab-
stract ideas.”59 To the extent that researchers or their institutions claim that all in-
formation about experimentation is “confidential” or otherwise seek to assert pro-
prietary interests in all information about experimentation, they face serious
constitutional impediments.

Finally, SUNY erroneously assumed that an IACUC discussion of a proposed
experiment would of necessity go into such detail that premature disclosure
thereof would jeopardize funding for the project. But the act does not require that
the IACUC engage in such a free-roaming discussion. Indeed, the statutory
scheme appears to prohibit such a broad discussion. As we saw earlier, Congress
made clear that the IACUC had absolutely no power to interfere in the conduct of
actual experiments or to interfere with experiment design or methodology.

Conclusion

In Chapters Ten and Eleven, I showed that the AWA was an example of “sym-
bolic legislation” not only because, like most such legislation, Congress failed
to provide any guidance to the implementing agency but also because, unlike
most such legislation, courts, hampered by the jurisdictional rules of standing,
cannot enter the vacuum and devise the regulatory process. And the AWA and
its regulations explicitly fail to recognize the legitimacy of animal interests. In
a sense, then, the “pathology” of the AWA as symbolic legislation is exacer-
bated by the impossibility of judicial intervention, however desirable (or not) it
may be.

In any event, the AWA clearly illustrates the theory of legal welfarism.
Despite an elaborate statutory scheme and ostensibly endless regulations, ani-
mals, characterized as the property of research facilities or the government and
part of experimentation over which researchers assert a proprietary interest,
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receive little protection. Just as in the case of anticruelty statutes, what concerns
us is that we not “waste” animal property. As long as researchers get good data
from their animals, then the requisite level of “welfare” has been achieved. De-
terminations of necessity in particular instances are left to the discretion of re-
searchers, and, as an overall matter, “necessary” animal suffering is determined
by what constitutes “unnecessary” cost to the facility.
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Part III Conclusion

IN THIS PART of the book, I have tested the thesis of legal welfarism in a particu-
lar context in which those who use animals defend that use by appealing to prin-
ciples other than mere property ownership. The context I examined was animal ex-
perimentation as regulated under the federal Animal Welfare Act. I argued that
although our discourse about animal experimentation generally focuses on inter-
ests other than human dominion over property, those other interests necessarily as-
sume the legitimacy of the property status of animals.

The Animal Welfare Act purports to create public regulation of animal use in
science but, in reality, allows researchers to regulate themselves and their col-
leagues. This invites the “balancing” of human and animal interests in the context
of a belief system—modern science—that accepts the institutional premise that
animals may be used as means to human ends and that scientists should never
make value judgments about, or legislate concerning the research of, others.
Again, animals virtually always lose because the principles of legal welfarism
shape all aspects of the analysis.

The administrative agency charged with enforcing the AWA—the USDA—
has done a less-than-adequate job. The primary criterion for regulatory accept-
ability is whether the legislation is cost-justified without reference to the interests
of individual animals used. The act cannot be said to create animal “rights” any
more than do the anticruelty statutes examined in Part II. And the judicial system,
which, through its doctrine of standing, fails to recognize the interest of animals
at all, has not improved the enforcement of the AWA.
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EPILOGUE





An Alternative to Legal Welfarism? 

IN THIS BOOK, I have been concerned primarily with a particular form of welfarist
thinking as it is reflected in the law pertaining to the treatment of nonhuman ani-
mals. There is general agreement that the law ought to prohibit the infliction of
“unnecessary” pain on animals and that animals ought to be treated “humanely.”
However, the law requires that what constitutes “necessary” suffering or “hu-
mane” conduct be determined by balancing the interests of animals, who are re-
garded as property without claims of legal right, against the interests of humans,
who have many rights, one of the most important being the right to own and use
property. Accordingly, the balancing process requires a putative weighing of
completely dissimilar ethical entities. Moreover, this balancing, as it occurs in the
context of law, reflects what I called legal welfarism, or the doctrine that the wel-
fare of animals is determined by what conduct will maximize the efficient use of
animal property. 

Legal welfarism is, I have argued, a direct result of characterizing animals as
property. To label something property, is, for all intents and purposes, to conclude
that the entity so labeled possesses no interests that merit protection and that the
entity is solely a means to the end determined by the property owner. To the ex-
tent that the regulation of the use of animals reflects interests other than the
owner’s, those interests are still humanocentric. For example, as Part II demon-
strated, even anticruelty statutes are designed primarily to serve human interests.
In any event, the regulation of the use of animal property—whether by anticruelty
laws or complex regulatory structures—cannot be said to create animal rights. A
right, which is a complex notion, protects an interest that is not subject to abroga-
tion merely because someone else will receive a benefit from annulling the right.1

I indicated in the introduction that legal welfarism was not the only type of
welfarist theory and that many in the modern animal protection community
espouse a theory, not of animal rights, but of some modified form of animal
welfarism. The temptation to avoid the rights position in favor of some variant of
welfarism is clear: an animal rights position requires a complete rethinking of the
legal status of animals and portends significant economic and social conse-

253



quences in light of the pervasive exploitation of animals for everything from
sources of food, clothing, and entertainment to the primary “model” for biomed-
ical research. Animal advocates who pursue some modified form of welfarism
use the familiar discourse of “unnecessary” suffering and “humane” treatment,
which, as we saw, is part of the language of legal welfarism, but they seek to give
interpretations of these terms that are supposedly more generous toward animals.

In this conclusion, I examine three of these alternative welfarist theories that
do not currently inform legal welfarism but are proposed by various parties as
moral theories that if accepted in the law, would improve the legal protection we
accord animals. My goal is not to provide an exhaustive analysis of each theory;
rather, I argue in a preliminary fashion that any form of welfarism suffers from the
same fundamental flaws of legal welfarism by requiring that we balance interests
in a theoretical framework that almost always ensures that animals will lose. 

Singer’s Enlightened Utilitarianism

The first alternative position is the one advocated by Peter Singer2 and other
utilitarians who accept the utilitarian balancing framework but who believe that
the consequences to consider include animal suffering and that many or most
forms of animal exploitation do cause suffering. For example, Singer is a utili-
tarian who argues that in calculating the consequences of actions such as using
animals in experiments, we must include animal suffering as one of the conse-
quences, but that this balancing of interests must never be affected by consider-
ations of species. To do otherwise, Singer argues, is to engage in “speciesism”—
a bias in favor of one’s species that is no more morally defensible than, say,
discrimination based on race or sex. 

A serious problem with Singer’s analysis—which is similar to the classical he-
donism of Bentham, except that Singer thinks that the intrinsic value to be maxi-
mized is the furtherance of interests of those affected and not their pleasure
alone—is that Singer’s “enlightened” form of utilitarianism will probably not
work as long as animals are regarded as property. Singer argues, in essence, that
we ought to take animal interests seriously when we seek to use the utilitarian bal-
ancing apparatus, and that we ought to accord equal consideration to equal inter-
ests. The problem is that as long as animals are treated as a form of property, their
interests are not likely to be accorded more weight than they are under the frame-
work of legal welfarism. Our current political and legal discourse defines animal
interests in terms of “legitimate” human use of animals, which, in turn, serves to
limit those interests. In the current legal and social contexts as they concern ani-
mals, animals have no interests beyond those that humans determine will facilitate
animal use. 

Moreover, Singer, as a utilitarian, rejects the notion of rights for animals and
humans. Singer proposes that we substitute instead a utilitarian calculus that
would weigh equal interests—human and nonhuman alike—equally. Even if we
could make the necessary conceptual shift away from the status of animals as
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property and toward a more expansive notion of animal “interests,” and even if
Singer’s enlightened utilitarian position would thereby dramatically reduce (but
not eliminate) animal exploitation, its implementation in a legal system centered
on rights (at least for humans) would be impossible as a practical matter. 

In addition, Singer’s reliance on equality and his rejection of speciesism (as
well as other forms of racism) is problematic, especially in light of the fact that
Singer is an act utilitarian. Even if we give equal consideration to the equal inter-
ests of nonhumans, it does not mean that we might not ultimately choose to dis-
criminate against an animal if such discrimination would maximize the intrinsic
value identified by Singer. Similarly, it may maximize value to discriminate on the
basis of race, sex, or species.

Finally, the only way in which Singer can make his utilitarian theory egalitar-
ian for people and animals and avoid the charge of speciesism is to argue that un-
der certain circumstances it is morally permissible to use humans as well as ani-
mals for the benefit of others. For example, Singer has argued that under at least
some circumstances it would be permissible to use nonconsenting humans in ex-
periments. This illustrates the difficulties of trying to combine a consequential the-
ory, such as utilitarianism, with a rejection of species discrimination: if it is per-
missible to exploit a nonhuman in a particular situation because of the good
consequences, it may also be acceptable to exploit humans if the interests at stake
are equal. This conclusion is obviously troubling. 

Taking Some Animal Interests Seriously 

The second alternative position is somewhere between Singer’s view and the con-
ventional legal welfarist view embodied in contemporary laws concerning ani-
mals. It is difficult to describe this position precisely, because it is itself very im-
precise and reflects a wide range of very different views. There are many
welfarists who would not go as far as Singer but who would accept some posi-
tion that is more protective of animals than the legal welfarism currently reflected
in the law. 

For example, some welfarists support more stringent regulation of research
when painful experiments are involved. This position takes seriously the notion
that animals have some limited interests that should be protected, but denies that
humans and nonhumans can have equivalent interests or that the equal interests of
humans and animals ought to be treated equally (Singer’s view) and that animal
interests may virtually always be overridden by human interests (the position of
legal welfarism). Moderate reformers such as F. Barbara Orlans3 and Andrew
Rowan4—who endorse “responsible” animal experimentation, but who support a
reduction in the numbers of animals used, the refinement of experimental proce-
dures, and the gradual replacement of animals through the development of alter-
natives, and who may reject the legitimacy of certain types of experiments fit in
this category. 

The obvious difference between legal welfarism, enlightened utilitarianism as
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represented by Singer, and this third version, in which at least some animal inter-
ests are taken seriously, concerns the justification that suffices to permit the ex-
ploitation of an animal. That is, even if we, like Singer, accept that we should
weigh consequences to animals in assessing the merits of actions, there is, at least
in theory, a point at which the benefits to humans of exploiting animals may out-
weigh the detriment to animals. Adherents of legal welfarism would permit ani-
mal exploitation when any human benefit—however trivial—is involved. For ex-
ample, some who defend the use of animals to test irritancy frequently claim that
the “benefit” of having yet another shade of lipstick or yet another brand of oven
cleaner justifies the suffering and killing of animals used in irritancy tests. Other
welfarists may claim that it is morally permissible to use animals in experiments
as long as those experiments are substantially certain to result in important ad-
vances in our knowledge about disease. 

Welfare as a Necessary Step Toward Rights

The third variation of welfarism involves a view, not of the merits of welfare it-
self, but of the perceived connection between animal welfare and animal rights,
or, at least, the abolition, rather than the regulation of, particular forms of animal
exploitation. 

Many of those in the animal protection movement use “rights” and “welfare”
interchangeably. Sometimes this occurs simply as the result of failure to under-
stand the very different philosophical views that are involved in the debate. It is,
however, not always simple confusion that is to blame; some advocates think
that the distinction is ultimately unimportant because animal welfare is a neces-
sary step on the road to animal rights. Those who accept this position generally
disagree with the view that animals should be treated as property and used as
means to achieve human benefit. They accept that animals possess certain rights
that should, as a normative matter, be protected by law. Nevertheless, they main-
tain that it is morally permissible to seek interim and incremental improvements
in our treatment of animals. For example, some people argue that animal exper-
imentation ought to be made more humane, but unlike those who espouse legal
welfarism or another version of pure welfarism (i.e., those who accept the moral
legitimacy of consequentalist analysis), they believe that the use of animals in
experiments is morally unjustifiable, and they advocate a change in regulation
only as an interim step on the way to recognizing that animals have a right not
to be so used. Some people who supported the 1985 amendments to the AWA—
an admittedly welfarist statute that was amended in an admittedly welfarist man-
ner—ultimately seek and support the complete abolition of animal use by re-
searchers. 

This third position assumes that a casual relationship exists between these in-
terim changes and the ultimate goal of abolishing the exploitation, and that incre-
mental changes will themselves eventually lead to recognition of rights. For ex-
ample, some animal advocates argue that increased restriction on the practice of
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vivisection will lead to the abolition of vivisection as long as the restrictions be-
come more and more restrictive.5

The view that animal welfare reforms are an acceptable way of getting to the
ultimate goal of animal rights has some intuitive appeal but, upon closer exami-
nation, is problematic. Any version of animal welfare requires that we balance hu-
man and animal interests. We might, like Singer, be more generous toward ani-
mals when we perform the utilitarian calculation that is at the heart of animal
welfare theory, but we still do this interest balancing. As I have argued through-
out this book, this balancing process is at the root of the problem: it explains why
animals are so ruthlessly exploited despite social norms that reject inhumane treat-
ment, for as long as animals are regarded as property under the law, virtually any
attempt to balance interests will entail an unavoidable devaluation of animal in-
terests simply because they are property. It is incongruous (at the very least) to
posit that treating an entity as a means to an end will eventually lead to treating the
entity as an end in itself.

Moreover, there is simply no empirical evidence to suggest that if we make
animal exploitation more “humane” now, we will be able to abolish such
exploitation later through the recognition of rights. Indeed, the evidence that we
do have seems to lead to the opposite conclusion, namely, that reforming ex-
ploitation through welfarist means will simply facilitate the indefinite perpetu-
ation of such exploitation. Although there are many examples that may serve to
illustrate this point, we need look no further than the AWA. Although the AWA
has been in force since 1966, animal experimentation shows no signs of ending
soon. Rather than hasten the demise of vivisection, the AWA and its various
amendments have fortified it through explicit congressional recognition of the
legitimacy of the practice and by giving researchers an ostensibly strong law to
point to when questioned about the abuses of animals in laboratories. For ex-
ample, as shown in Part III of this book, researchers often rely on laws such as
the AWA in an effort to convince the public that stringent regulations govern
the use of animals in experiments. What these researchers do not point out—
and what the American public does not know—is that the AWA and its amend-
ments prohibit “unnecessary” animal suffering but leave to the exclusive dis-
cretion of vivisectors the determination of what constitutes “necessity.” As a
result of the 1985 amendments, which required that each research facility have
an animal care and use committee, researchers now argue that the committees
provide animals protection equivalent to that provided by human experimenta-
tion review committees. What the researchers do not bother to mention, how-
ever, is that human experimentation requires the informed consent of the hu-
man subject—a crucial concept that cannot be applied in the context of animal
experimentation. The American experience is not unique; in Britain, welfarist
regulation of animal experimentation proved a powerful public relations device
that researchers could use to assure those concerned that research was being
performed “humanely.” 

Finally, if animals do possess moral rights, then it is no more acceptable to
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ignore those rights now in the hope that some future animals will be granted en-
forceable rights than it would be were we talking about human rights. That is, if I
have a moral right to some benefit, then it is morally unacceptable to deny me this
right now in the hope that my children or my grandchildren will enjoy the benefit.
Similarly, if animals possess moral rights not to be treated merely as means to hu-
man ends, then it is not morally acceptable to continue to treat animals solely as
means to human ends in the hope that they will one day not be regarded as means
to human ends. Such a position is blatantly inconsistent with respecting the moral
inviolability of those animals who are exploited today. Reformist measures—even
when they ultimately seek the recognition of animal rights or the abolition of an-
imal exploitation—necessarily authorize such exploitation. 

Shared Characteristics of Various Welfare Theories

All forms of welfarism—including the theory that welfare is a step on the road to
rights—are linked by the notion that it is morally justifiable to support the institu-
tionalized exploitation of animals under some circumstances. Legal welfarism,
which represents the status quo position used to interpret animal cruelty statutes
and regulatory statutes, explicitly supports animal exploitation as morally justifi-
able, and rejects animal rights. Singer’s view and the intermediate welfarist posi-
tion would support animal exploitation as long as the balancing process included
animal suffering as a cost and placed a more realistic value (or lack thereof ) on
the consequences of animal exploitation. 

This feature, shared by all versions of welfarism—including the view that wel-
farism is a step toward the ultimate goal of animal rights—creates enormous con-
fusion because it allows animal advocates, researchers, food producers, furriers,
and anyone else to purport to subscribe to theories of animal welfare. Indeed, it is
difficult to find an animal exploiter who does not claim to be a supporter of ani-
mal welfare. These exploiters claim to weigh animal interests in determining
whether to proceed with vivisection, but they assign a relatively low weight to an-
imal interests. An enormous amount of confusion surrounding the current debate
is attributable precisely to elastic qualities of the welfare notion. 

All versions of welfarism, including but not limited to legal welfarism,
inevitably involve the use of a balancing construct. Because animals are regarded
as property, it is difficult to understand how this balancing process could be
adjusted to ensure greater animal protection. Indeed, any consideration of the
consequences of animal exploitation must, by definition, occur in a context in
which animal interests are systematically devalued or completely ignored in
favor of human interests. 

In this regard, the notion of animal welfare is very different from the notion
of human welfare as that term is used in general discourse. Under any theory of
animal welfare, any animal interest—including the animal’s fundamental inter-
ests in life and in not experiencing pain—may be “sacrificed” as long as the con-
sequences for humans are sufficiently important. The notion of human welfare is

258 T H E  S T A T U S  O F  A N I M A L S  A S  P R O P E R T Y



far more protective and does not assume that all human interests may be sacri-
ficed. We may discuss whether a person is entitled to some benefit or other, but
this discussion takes place against a background of assumptions, one of which is
that humans possess certain rights that cannot be compromised. We may sensi-
bly discuss whether to increase (or decrease) a benefit given to people; we can-
not sensibly discuss whether we may use unconsenting humans for experiments
or as food sources. Humans are not to be treated solely as means to human ends;
animals, as property, are intended to be treated as means to human ends.

It is, of course, possible to conceive of a situation in which animals were not
regarded as property but were also not regarded as rightholders. Presumably, ani-
mal interests would be taken more seriously if animals were not viewed, as a mat-
ter of law, solely as means to human ends. The problem is that if humans (and cor-
porations, etc.) were the only rightholders, then any balance of human and animal
interests would still balance interests protected by right against interests unpro-
tected by right. 

Alternatively, as mentioned above, we might eliminate rights entirely from our
normative landscape and rely solely on interest balancing in the absence of any
rights considerations related to humans or animals. This is the sort of system ad-
vocated by Singer, who, as a utilitarian, rejects moral rights for both humans and
animals. The problem is that it is highly unlikely that we are going to abandon
rights concepts where humans are concerned, precisely because most of us do not
want recognition of our most important and fundamental interests to hinge on
purely consequential considerations. Singer, as a consistent utilitarian, accepts that
there might be circumstances in which human and animal exploitation (including
use as nonconsenting subjects in medical experiments) could be morally justified
in light of consequences. Even those people who are more communally minded
would, I think, reject that position precisely because we cling to a notion that at
least some of our interests ought not to be subject to abrogation simply because of
consequential considerations.

Finally, any balancing of human and animal interests, whether or not animals
are regarded as property, is likely to be problematic as long as no rights consider-
ations serve to limit the results of the balancing process. To put the matter differ-
ently, the utilitarian notion of “consequences” cannot be interpreted in a way that
does not prejudice the issue of animal protection. Even if we do accept that ani-
mals have interests, it is simply difficult to make determinations about the nature
of those animal interests from a humanocentric perspective; it is because we sys-
tematically devalue and underestimate the interests of disempowered populations
that rights concepts are necessary in the first place. Although rights theory rests ul-
timately upon a consideration of animal interests, rights theory does not permit the
sacrifice of animal interests simply because human interests would be served.
Rather, rights theory assumes that at least some animal interests are entitled to
prima facie protection and that the sacrifice of those interests requires a justifica-
tion not dissimilar to that required when we seek to override human interests pro-
tected by rights.
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Rights and Prohibitions?

Must we await the abolition of the property status of animals before we can talk
about restructuring the legal system to reflect the recognition of animal rights, or
can rights changes occur—in the legal system—without there being a complete
abdication of the status of animals as property? In other words, can there be laws
that regulate the use of animal property and that, unlike the ones I have examined
in this book, actually do create rights? This is a most difficult question, about
which I have four very preliminary observations. First, as I have argued through-
out this book, there can be no doubt that as long as animals are regarded under the
law as merely means to the human ends of property owners, it will be very diffi-
cult to have any true, respect-based animal rights. Animal rights, strictly speaking,
imply the recognition of the inherent worth and value of the right-holder—some-
thing precluded by characterizing animals as property. 

Second, I have argued that as long as the content of any such “right” is re-
stricted to freedom from “unnecessary” suffering or entitlement to “humane”
treatment, then the animal’s “right” is only to have the animal’s interests balanced
against human interests protected by right. It is precisely this type of interest bal-
ancing that I have criticized throughout this book because the existence of such a
“right” does nothing to alter the fundamentally skewed balancing process that sys-
tematically devalues (or, better, fails completely to recognize) animal interests. 

Third, despite the unlikelihood of achieving animal rights within the present
legal system, it may be possible to have a pluralistic system that characterizes an-
imals as property but recognizes rights-type concepts on some level. That is,
though it may not be meaningful to talk about animal rights within our present le-
gal system if what we mean by rights is what Regan means by rights, we may nev-
ertheless be able to achieve some rights-like protection for animals, protection
based on the recognition of animal interests that are not susceptible to sacrifice
merely on account of consequential considerations. The key to such a pluralistic
situation lies in the distinction between prohibiting, or abolishing, exploitation or
abuse and merely regulating it. This focus on abolition in the context of rights is
really quite natural; at the core of just about every normative entity that we call a
right is some notion that others are prohibited from interfering with the exercise
of the right. This is particularly true of what Hohfeld called “claim” rights. A right,
then, is a notion closely connected to the prohibition of activities that are judged
to be inimical to the right. Prohibiting particular forms of animal exploitation is
very different from merely prohibiting that exploitation when it is “inhumane” to
do otherwise.

Fourth, any theory about prohibitions must take into account that not all
prohibitions are the same. For example, a prohibition that absolutely banned
certain experiments on the ground that no member of any sentient species should
be subjected to this treatment would represent a different sort of prohibition from
the ones now found in statutes such as the AWA. A rule that prohibits the with-
holding of food (unless “scientifically necessary”) is nothing more than an attempt
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to facilitate efficient exploitation; it in no way recognizes animal interests in the
way that rights recognize human interests. 

Legal Welfarism and Moral Theory

Given that the treatment of animals raises moral questions, one would think that
legal welfarism, our current legal framework for resolving human/animal con-
flicts, would reflect, however imperfectly, some moral theory. That, however, is
precisely the problem. There is no moral theory that even attempts to justify the
present level of animal abuse permitted under the law. Indeed, even those philoso-
phers, such as Professors R. G. Frey, Peter Carruthers, and Carl Cohen, who are
critical of animal rights and supportive of at least some forms of animal exploita-
tion are critical of the level of animal abuse currently allowed under the law. Le-
gal welfarism is problematic simply because it incorporates the normative posi-
tion, which cannot be justified by any theory, that virtually any human interest,
even if trivial, is sufficient to justify depriving an animal of life or imposing on an
animal horrendous suffering. The gap between the animal treatment permissible
under legal welfarism and that which would be permitted under a defensible moral
theory most deferential to the wishes of animal property owners (let alone between
welfarism and animal rights) is enormous. 

Even if we take animal interests seriously, our treatment of animals is unlikely
to improve as long as we regard animals as the property of human owners. We
could, of course, opt for a pluralistic system under which animals are still regarded
as property but under which certain forms of exploitation are prohibited even
though these prohibitions may adversely affect the value of the animal property to
the owner. 

An alternative legal status for animals in which they would no longer be re-
garded as property would probably entail dramatic economic and social conse-
quences, given that our economy is heavily dependent on the level of animal ex-
ploitation protected by legal welfarism. Therein lies the intractable nature of the
present controversy.

An Alternative to Legal Welfarism? 261





Explanation of Legal Citations, Notes,
Selected Bibliography, and Index





Explanation of Legal Citations

I HAVE tried throughout this book to explain concepts in nonlegal terms. However,
there is a necessary residual of such terminology, and where it is used, I have tried
to provide an explanation. For purposes of legal citation, there are three types of
legal materials with which we are primarily concerned: statutes, regulations, and
decided cases. 

A statute is a legal rule that is enacted by a legislature, such as Congress or a
state legislature. The federal Animal Welfare Act (AWA) is one statute that I dis-
cuss in this book. Statutes are usually compiled in multivolume sets and broken
down by subject matter into “titles.” For example, title 7 of the United States Code,
which is the compilation of federal statutes, concerns the general topic of “agri-
culture.” The AWA is contained in title 7 and begins at § 2131 and ends at § 2157.
When you see a citation such as 7 U.S.C. § 2143, that translates to section 2143 of
title 7 of the United States Code.

When legislatures enact statutes, they often leave enforcement of these statutes
to administrative agencies, which are also entrusted with promulgating regulations
that implement the statutory directive. For example, Congress passed the original
AWA in 1966 and entrusted enforcement of the AWA to an administrative agency,
the United States Department of Agriculture (USDA), which has now created the
Animal and Plant Health Inspection Service (APHIS) of the USDA. The USDA
has promulgated regulations that seek to implement the AWA. The AWA is the
statute; the USDA rules are known as regulations that implement the statute. The
AWA is contained as part of the United States Code; the implementing regulations
are contained in the Code of Federal Regulations. The Code of Federal Regula-
tions is also organized in titles and sections. For instance, when you see a refer-
ence such as 9 C.F.R. § 1, that is a reference to section 1 of title 9 of the Code of
Federal Regulations.

When an agency such as the USDA makes rules, it usually goes through what
is referred to commonly as a notice-and-comment process. First, the agency pro-
poses a regulation. This proposal is usually printed in the Federal Register. The
notice usually invites comments and informs the reader whom to contact with
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those comments. The agency sometimes holds hearings at which interested per-
sons may give their comments orally. The agency then considers (to a greater or
lesser degree) the comments submitted, and proposes a final rule. The final rule
eventually appears in the Code of Federal Regulations. 

Statutory law and regulations are distinguished from case law in that the lat-
ter involves a rule articulated by a judge in deciding a controversy between two
(or more) parties. In deciding these controversies, courts may apply and interpret
a statute or regulation, or they may simply apply rules made by other judges in ear-
lier cases. Each state has its own court system, and the federal government has its
own system as well. In the federal system, there are essentially three different
types of tribunals: the United States district courts, in which trials are conducted;
the United States courts of appeals, in which appeals are taken from the district
courts; and the United States Supreme Court, which hears appeals from the courts
of appeals (and under unusual circumstances from district courts) and hears other
cases that it takes in its discretion. 

Cases from the district courts are reported in the Federal Supplement, which is
abbreviated as “F. Supp.” If you see a citation such as 345 F. Supp. 102 (S.D.N.Y.
1954), that means that the district court case appears at page 102 of volume 345 of
the Federal Supplement and that the case was decided in 1954 by the United States
District Court for the Southern District of New York. 

Cases from the United States courts of appeals are reported in the Federal Re-
porter, first (older), second (more recent), and third (most recent) series. If you see
a citation such as 222 F.2d 333 (3d Cir. 1954), that means that the case appears at
page 333 of volume 222 of the Federal Reporter (second series) and that the case
was decided in 1954 by the United States Court of Appeals for the Third Circuit.
The Third Circuit hears appeals from district courts located in New Jersey, Penn-
sylvania, Delaware, and the Virgin Islands. 

Cases from the United States Supreme Court are reported in one official re-
porter and several unofficial ones. The official reporter is the United States Re-
ports, and is abbreviated as U.S. If you see a citation such as 434 U.S. 1 (1989),
that means that the case, which was decided by the Supreme Court in 1989, ap-
pears on page 1 of volume 434 of the United States Reports.

State legal systems, like the federal system, have a court that hears trials. Some
states have an intermediate appellate court like the federal courts of appeals, but
some states have only one appellate court. State court cases are reported in “offi-
cial” reporters, and at least some cases (usually those from the state’s highest
court) are also reported in commercial “regional” reporters that collect cases from
several states. Citations to state court cases are similar to those for federal cases.
If you see a citation such as 107 P.2d 305 (Cal. 1985), that means that the case ap-
pears on page 305 of volume 107 of the Pacific Reporter (second series), which
reports cases from several western states. The information in the parentheses in-
dicates that the case is from the California Supreme Court, the highest court in the
state of California, and was decided in 1985. If the level of the court is not speci-
fied and only the state is indicated, it may be assumed that the case is from the
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highest court in the state. If the case is from a lower state court, that information
will be contained in the parentheses.

All states have administrative agencies that, like federal administrative agen-
cies, are supposed to administer and implement legislative directives. Many states
have reporters similar to the Federal Register, in which state administrative agen-
cies communicate with the public about proposed administrative actions. 

Much of the interest in the area of animal protection does not happen in courts
but instead before federal or state administrative agencies. For example, when a
person makes a request under the federal Freedom of Information Act for infor-
mation concerning a particular federally funded experiment using nonhuman ani-
mals, that person generally makes the request to the National Institutes of Health
(NIH). If NIH refuses the request, then the requester usually takes an appeal to the
Department of Health and Human Services before filing a court action under the
Freedom of Information Act. Both the NIH and the Department of Health and Hu-
man Services are administrative agencies.
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See Hanes v. Shapiro, 84 S.E. 33, 36 (N.C. 1915). See, e.g., Griffin v. Ruping, 220 N.Y.S.2d
399, 401 (Cty. Ct. 1961) (agreement to board and train a pointer dog for $35 per month con-
stituted a bailment, and ordinary care was required).
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8. See Hanes, 84 S.E. at 36 (“in bailments for the exclusive benefit of the bailee, [the
bailee] will be liable even for slight negligence”).

9. See, e.g., Chasteen v. Childers, 546 P.2d 935 (Kan. 1976) (valuable brood mares
were kept on a “starvation diet” because bailor contracted only for such services); Elephant,
Inc. v. Hartford Accident & Indem. Co., 239 So.2d 692 (La. Ct. App. 1970) (court upholds
signed agreement freeing bailee from any liability should animal die while in bailee’s care).

10. Gebert v. Yank, 218 Cal. Rptr. 585, 590 (Ct. App. 1985). The defendants argued
that there is an inherent risk in caring for some animals, such as high-spirited horses, be-
cause they are more prone to injury simply because of their nature. Ibid.

11. Nutt v. Davison, 131 P. 390, 392 (Colo. 1913). In Ward v. Newell, 315 S.E.2d 721
(N.C. Ct. App. 1984), the court held that the bailee breached the standard of ordinary care
by allowing a mare left in his care to be impregnated by another horse, thereby making her
unsuitable for her intended purpose. Ward, 315 S.E.2d at 723. See Moers v. Pell, 167 N.Y.S.
774 (App. Div. 1917) (plaintiff delivered healthy dog to defendant for breeding, and de-
fendant breached duty of care by returning dog with distemper).

12. See, e.g., David v. Lose, 218 N.E. 2d 442 (Ohio 1966). Failure to return the ani-
mal in good condition will result in a breach of the bailment contract unless the bailee can
demonstrate that the injury to the animal was not the result of negligence or that the animal
was not delivered in good condition at the start of the contract.

13. See, e.g., People v. Johnson, 277 P.2d 45, 52 (Cal. Ct. App. 1954).
14. See, e.g., Torix v. Allred, 606 P.2d 1334, 1339 (Idaho 1980); Butterfly v. Marcell,

365 A.2d 252, 253 (Vt. 1976).
15. See, e.g., Edgar v. Parsell, 151 N.W. 714, 715 (Mich. 1915). Some bailment con-

tracts may include a special agreement to treat the animals as fungible goods, which a bailee
can simply replace with like animals when the original ones are injured or destroyed. See
Favre and Loring, Animal Law, § 5.3.

16. See, e.g., Lepel v. Hitch, 468 F.2d 149 (10th Cir. 1972) (bailor had responsibility
to deliver healthy cattle to bailee, with whom he contracted for feeding program); Evans v.
Upmier, 16 N.W.2d 6 (Iowa 1944) (owner of livery stable had duty to deliver horse suit-
able for riding to bailee). The bailor also has the responsibility to inform the bailee whether
the animal has any vicious traits. Buffington v. Nicholson, 177 P.2d 51 (Cal. Dist. Ct. App.
1947).

17. See, e.g., Lepel v. Hitch, 468 F.2d at 149; Bramlette v. Titus, 267 P.2d 620 (Nev.
1954).

18. See, e.g., McPherson v. Schlemmer, 749 P.2d 51 (Mont. 1988) (as in the case of
personal property, an owner may recover for loss or injury to an animal the amount that will
compensate the loss and return the owner to the position she was in before the loss oc-
curred).

19. For example, the agister’s lien statute in Kansas provides that “the keepers of liv-
ery stables, and all others engaged in feeding horses, cattle, hogs, or other livestock, shall
have a lien upon such property for the feed and care bestowed by them upon the same, and
if reasonable or stipulated charges for such feed and care be not paid within sixty (60) days
after the same becomes due, the property, or so much thereof as may be necessary to pay
such charges and the expenses of publication and sale, may be sold as provided in this act.”
Kan. Stat. Ann. 58–207 (1983). At common law this remedy was not available, but many
states now provide for agistment liens by statute. See, e.g., Hannahs v. Noah, 158 N.W.2d
678 (S.D. 1968) (no entitlement to agister’s lien as a matter of law); Hatley v. West, 445
P.2d 208 (Wash. 1968) (plaintiff entitled to agister’s lien). See also Griffin v. Ruping, 220
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N.Y.S.2d 399 (Cty. Ct. 1961) (bailee had lien on dog left in his care for training, after dog
received emergency medical treatment).

20. See, e.g., Kennet v. Robinson, 25 Ky. 84 (1829).
21. Alvord v. Davenport, 43 Vt. 30 (1870).
22. See, e.g., Hennen v. Streeter, 31 P.2d 160 (Nev. 1934) (1,590 head of sheep served

as security for a mortgage).
23. See, e.g., Bramlette v. Titus, 267 P.2d 620 (Nev. 1954) (grazing rights in exchange

for payment); Gebert v. Yank, 218 Cal. Rptr. 585 (Ct. App. 1985); Edgar v. Parsell, 151
N.W. 714 (Mich. 1915). Cf. Brousseau v. Rosenthal, 443 N.Y.S.2d 285 (Civ. Ct. 1980). In
Brousseau, the plaintiff boarded her eight-year-old mixed breed dog at the defendant’s ken-
nel. When she tried to recover the dog two weeks later, the defendant told her that the dog
had died. The court characterized the arrangement as a bailment for mutual benefit and held
defendant to a standard of ordinary care. Brousseau, 443 N.Y.S.2d at 285. However, the
defendant’s failure to return the dog shifted the burden of proving due care to the defen-
dant, and the court held that the bailee had failed to rebut the presumption (under the cir-
cumstances) of negligence. The court also recognized that the plaintiff had suffered a
“grievous loss” and that the actual market value of the dog, which was nominal, would not
adequately compensate her. The court awarded damages of $550. Brousseau, 443 N.Y.S.2d
at 286–87.

24. Deiro v. American Airlines, 816 F.2d 1360 (9th Cir. 1987).
25. Ibid., at 1361–62.
26. Ibid., at 1366.
27. Mitchell v. Union Pac. R.R., 242 F.2d 598 (9th Cir. 1957).
28. Ibid., at 599.
29. Ibid., at 601.
30. Mitchell v. Union Pac. R.R., 188 F. Supp. 869, 875–76 (S.D. Cal. 1960). See also

Gluckman v. American Airlines, Inc., 884 F. Supp. 151 (S.D.N.Y. 1994).
31. C. Reinold Noyes, The Institution of Property (New York: Longmans, Green &

Co., 1936), 290 n. 13 (quoting Restatement of the Law of Property [St. Paul, Minn.: Amer-
ican Law Institute, 1936]).

32. American Veterinary Medical Association Study, in 15 Pet Health News, March
1989.

33. Some writers on the subject distinguish between veterinary malpractice and vet-
erinary negligence. “Malpractice” is deemed to be the type of liability that involves a mat-
ter of medical science and requires special skills not ordinarily possessed by lay people and
that results in alleged injury, loss, or death of a client’s animal. “Negligence” refers to vet-
erinary liability for alleged injuries suffered by the client personally or another human.

34. Joseph H. King Jr., “The Standard of Care for Veterinarians in Medical Mal-
practice Claims,” 58 Tenn. L. Rev. 1, 33–35 (1990).

35. An owner present during her animal’s examination can be hurt in other ways. In
one case, a veterinarian’s assistant who was taking blood from a dog’s front leg acciden-
tally punctured the owner’s eye upon removing the needle from the dog. See “The Outcome
of Six Claims,” Liability: The Am. Veterinary Med. Ass’n Tr. Rep., March 1988, at 3–4. In
another case, an owner’s hand was lacerated by suture scissors the veterinarian was using
when the animal suddenly jumped from the table during the procedure. See “New Claims
Reveal It’s Easy for Helpers to Get Injured,” Liability: The Am. Veterinary Med. Ass’n Tr.
Rep., March 1989, at 1–2.

36. The veterinarian may be charged with negligently failing to warn the client of
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the dangerousness of the drug or failing to advise the client to use a muzzle and/or seda-
tion on the animal to avoid injury. See King, “Standard of Care for Veterinarians,” at
31–33.

37. Ibid., at 29.
38. See Smith v. Palace Transp. Co., 253 N.Y.S. 87 (Mun. Ct. 1931) (price paid for

property was important in appraising its value, while sentimental value of dog was not an
element), overruled by Corso v. Crawford Dog & Cat Hosp., Inc., 415 N.Y.S.2d 182 (City
Civ. Ct. 1979).

39. See, e.g., Fowler v. Town of Ticonderoga, 516 N.Y.S. 2d 368, 370 (App. Div.
1987) (a dog is personal property; thus, damages for mental distress are not allowed); Stet-
tner v. Graubard, 368 N.Y.S.2d 683, 684 (Town Ct. 1975) (market value, including use-
fulness and desirable character traits, is the correct measure of damages for the destruction
of a dog).

40. Richardson v. Fairbanks N. Star Borough, 705 P.2d 454 (Alaska 1985).
41. Ibid., at 455.
42. Ibid., at 455–56.
43. Collins v. Ubanoski, No. B14–88-00461-CV, 1989 WL 131120 (Tex. Ct. App.

Nov. 2, 1989) (unpublished opinion).
44. Ibid., at *1.
45. Ibid., at *2.
46. Ibid., at *3.
47. In 1949, the Supreme Judicial Court of Massachusetts allowed recovery for “ac-

tual value” where the property in question, an irreplaceable roll of film, had no market
value. Sarkesian v. Cedric Chase Photographic Laboratories, Inc., 87 N.E.2d 745 (Mass.
1949). Other cases discussed in the text built upon the Sarkesian holding.

48. See ibid., at 746.
49. 443 N.Y.S.2d 285 (Civ. Ct. 1980).
50. Ibid., at 285–87.
51. Ibid., at 287. See also Zager v. Dimilia, 524 N.Y.S.2d 968, 969–70 (Village Ct.

1988) (the Village of Pleasantville court held that the appropriate measure of damages for
the death of a dog in the absence of known market value would be the actual, or “intrinsic,”
value, which the court interpreted as the cost of veterinary treatment).

52. Jankoski v. Preiser Animal Hosp., Ltd., 510 N.E.2d 1084 (Ill. App. Ct. 1987).
53. Ibid., at 1085–87.
54. See, e.g., Gill v. Brown, 695 P.2d 1276 (Idaho Ct. App. 1985) (claim of negligent

infliction of emotional distress could be sustained for loss arising from shooting of animal
even though recovery could not be based on mental anguish suffered as a result of property
loss); City of Garland v. White, 368 S.W.2d 12 (Tex. Civ. App. 1963) (facts showing that
police shot dog in presence of owner support claim of negligent infliction of emotional dis-
tress). But cf. Roman v. Carroll, 621 P.2d 307 (Ariz. Ct. App. 1980) (the court denied re-
covery for negligent infliction of emotional distress where defendants’ Saint Bernard dis-
membered plaintiff ’s poodle while plaintiff was walking the dog; the court held that the
dog was property, and the plaintiff could not recover damages for distress).

55. Campbell v. Animal Quarantine Station, 632 P.2d 1066 (Haw. 1981).
56. Ibid., at 1067.
57. Ibid., at 1068.
58. Ibid., at 1069–71.
59. See, e.g., Richardson v. Fairbanks N. Star Borough, 705 P.2d 454 (Alaska 1985)
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(damages for loss of animal limited to fair market value unless intentional infliction of harm
caused severe emotional distress to owner), discussed supra in text accompanying notes
40–42. For a noncaretaker example, see Gill v. Brown, 695 P.2d 1276 (Idaho Ct. App. 1985)
(damages for mental anguish upon reckless killing of pet donkey are unrecoverable for loss
of property but could be sustained in separate action for intentional infliction of emotional
distress if defendant’s conduct was reckless and caused the owner mental pain and suffer-
ing).

60. Lawrence v. Stanford, 655 S.W.2d 927 (Tenn. 1983).
61. Ibid., at 928.
62. Tenn. Code Ann. § 63-1234 (recodified as Tenn. Code Ann. § 63-12-134).
63. Lawrence, 655 S.W.2d at 929.
64. Ibid., at 930–31.
65. A typical case is City of Garland v. White, 368 S.W.2d 12 (Tex. Civ. App. 1963).

The police were responding to a call from a neighbor of White complaining that White’s
boxer dog had lunged at her. The dog growled at the police but did not otherwise threaten
them. The police shot at the dog, who ran to his home. The police followed the dog into his
owner’s garage and killed him with a shotgun, without even attempting first to trap the dog
by closing the garage door or contact the owner, who was home at the time. Ibid., at 14–15.
White was found by the trial court and the court of appeals to have suffered mental anguish
and physical pain to a degree that he was unable to work for a period of time, yet the award
for his serious distress was only $200. Ibid., at 13.

66. See also La Porte v. Associated Indeps. Inc., 163 So.2d 267 (Fla. 1964) (allow-
ing recovery of damages beyond market value for the malicious destruction of a pet when
a garbage collector purposely threw a trash can at a small dog and killed the dog).

67. Levine v. Knowles, 197 So.2d 329 (Fla. Dist. Ct. App. 1967).
68. Ibid., at 330.
69. Ibid., at 331–32. On remand, the defendant in Levine prevailed on a motion for

summary judgment on the question of damages. The appellate court held that the plaintiff
should have been allowed to present new evidence on damages, but the court went on to
say that any punitive damages should bear a reasonable relationship to compensatory dam-
ages. Levine v. Knowles, 228 So.2d 308, 309 (Fla. Dist. Ct. App. 1969). There was some
confusion in applying the “reasonable-relationship” test. In 1976 the Florida Supreme Court
held that an award of nominal actual damages would support a claim for punitive damages,
and there was no requirement of a “reasonable relationship” between actual and punitive
damages. Lassitter v. International Union of Operating Engineers, 349 So.2d 622 (Fla.
1976). Florida courts still seem to disagree about whether a claim for intentional infliction
of emotional distress alone (without being coupled with another tort) can support a claim
for damages. See, e.g., Gellert v. Eastern Airlines, 370 So.2d 802, 805 (Fla. Dist. Ct. App.
1979).

70. Knowles Animal Hosp., Inc. v. Wills, 360 So.2d 37 (Fla. Dist. Ct. App. 1978).
71. Ibid., at 38.
72. The court applied the standard established in La Porte v. Associated Indeps. Inc.,

163 So.2d 267 (Fla. 1964).
73. For example, the Minnesota Supreme Court upheld an award for punitive dam-

ages against a police department responsible for killing a plaintiff ’s cat before a mandatory
five-day impoundment period had elapsed. Wilson v. City of Eagan, 297 N.W.2d 146
(Minn. 1980).

74. See also Johnson v. Wander, 592 So.2d 1225 (Fla. Dist. Ct. App. 1992) (revers-
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ing the trial court’s summary judgment striking plaintiff ’s claims for punitive damages and
mental distress under a set of facts that the court found “indistinguishable” from Knowles
Animal Hosp.).

75. One noteworthy exception to the general rule is the Knowles Animal Hosp. case,
discussed supra. However, it is not known whether the award was based on the suffering
of the owner, the suffering of the animal, or the financial status of the defendant.

76. Fredeen v. Stride, 525 P.2d 166 (Or. 1974).
77. Ibid., at 168–69.
78. Corso v. Crawford Dog and Cat Hospital, 415 N.Y.S.2d 182 (City Civ. Ct. 1979).
79. Ibid., at 183 (Plaintiff was awarded $700 as reasonable compensation for her

shock, mental anguish, and despondency, against the veterinary hospital for wrongful dis-
posal of her dog’s body, discovered when plaintiff opened the casket she had ordered for
the dog and found the body of a dead cat instead).

80. Restrepo v. State, 550 N.Y.S.2d 536 (Ct. Cl. 1989).
81. Ibid., at 541–42.
82. Fowler v. Town of Ticonderoga, 516 N.Y.S.2d 368 (App. Div. 1987).
83. Ibid., at 370.
84. Gluckman v. American Airlines, Inc., 884 F. Supp. 151 (S.D.N.Y. 1994). The

court also held that there was no cause of action for negligent and intentional infliction of
emotional distress, because the dog was property, and that there was no cause for action for
the dog’s suffering.

85. Julian v. DeVincent, 184 S.E.2d 535 (W. Va. 1971).
86. Ibid., at 535.
87. Ibid., at 536.
88. Katsaris v. Cook, 225 Cal. Rptr. 531 (Ct. App. 1986).
89. Ibid., at 536–38.

Chapter Four

1. See generally, L. W. Sumner, The Moral Foundation of Rights (Oxford: Claren-
don Press, 1987).

2. I do not discuss in any detail the doctrine of standing as it is applied in state law.
In Part II of the book, however, there is a brief discussion of that topic in the context of the
enforcement of state anticruelty laws.

3. Association of Data Processing Serv. Orgs., Inc. v. Camp, 397 U.S. 150, 151
(1970).

4. Cass R. Sunstein, “What’s Standing After Lujan? Of Citizen Suits, ‘Injuries,’ and
Article III,” 91 Mich. L. Rev. 163, 168 (1992). There are hundreds of essays on the subject
of standing. Excellent pieces include Sunstein’s as well as Louis L. Jaffe, “Standing to Se-
cure Judicial Review: Public Actions,” 74 Harv. L. Rev. 1265 (1961); Steven L. Winter,
“The Metaphor of Standing and the Problem of Self-Governance,” 40 Stan. L. Rev. 1371
(1988).

5. It should be noted that many economists do not believe that litigation is a desir-
able way of considering or calculating external costs.

6. U.S. Const. art. 3, § 2.
7. Other doctrines that also seek to ensure that the “case-or-controversy” require-

ment is followed include the doctrines of ripeness and mootness. See generally Laurence
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H. Tribe, American Constitutional Law, 2d ed. (Mineola, N.Y.: Foundation Press, 1988),
§§ 3–10, 3–11.

8. 5 U.S.C. § 702 (1988).
9. See Association of Data Processing Serv. Orgs., Inc. v. Camp, 397 U.S. 150, 153

(1970); Barlow v. Collins, 397 U.S. 159, 164 (1970). The “zone-of-interest” test is called a
“prudential” consideration, while the “injury-in-fact” requirement is constitutionally man-
dated. The prudential consideration seeks to determine whether a particular plaintiff should
be heard to complain of a particular agency decision. See Clarke v. Securities Indus. Ass’n,
479 U.S. 388, 399 (1987). In this chapter, I focus primarily on the constitutionally required
“injury-in-fact” test, which is the more important of the two, and the one most discussed in
judicial decisions.

In his discussion of standing, Professor Sunstein states that “the zone-of-interest test
was intended to be exceptionally lenient.” Sunstein, “What’s Standing After Lujan?” at 185
(citing Data Processing, 397 U.S. at 154–55). Sunstein points out that “the first Supreme
Court case denying standing on zone-of-interest grounds came in 1991.” Sunstein, “What’s
Standing After Lujan?” at 185 n. 107 (citing Air Courier Conference of Am. v. American
Postal Workers’ Union, 498 U.S. 517 [1991]).

10. The Supreme Court discussed “a set of prudential principles that bear on the
question of standing” in Valley Forge Christian College v. Americans United for Sepa-
ration of Church & State, Inc., 454 U.S. 464, 474 (1982). First, the plaintiff must assert
its own legal rights and interests rather than those of a third party. Second, “the Court
has refrained from adjudicating abstract questions of wide public significance which
amount to generalized grievances” better addressed by the representative branches.
Ibid., at 474–75 (internal quotations omitted). Third, and as mentioned above, the Court
has required that the complaint “fall within the zone of interests to be protected or reg-
ulated by the statute or constitutional guarantee in question.” Ibid., at 475 (internal quo-
tations omitted).

11. Lujan v. Defenders of Wildlife, 112 S. Ct. 2130, 2136 (1992) (internal quotations
omitted) [hereinafter Lujan]. These three elements are “the irreducible constitutional min-
imum” for standing. Ibid.

12. Sierra Club v. Morton, 405 U.S. 727 (1972).
13. Ibid., at 733. Just as the Constitution does not mention standing explicitly, it also

makes no reference to the injury-in-fact test. Sunstein puts the matter this way: “One might
well ask: What was the source of the injury-in-fact test? Did the Supreme Court just make
it up? The answer is basically yes.” Sunstein, “What’s Standing After Lujan?” at 185 (foot-
note omitted).

14. Sierra Club, 405 U.S. at 733.
15. Ibid., at 734–35.
16. Ibid., at 735.
17. The Supreme Court in 1990 interpreted Sierra Club to hold that a plaintiff must

show specific injury before a court will deny summary judgment to a defendant challeng-
ing standing. Lujan v. National Wildlife Fed’n, 497 U.S. 871, 888–89 (1990) [hereinafter
National Wildlife Fed’n]. The Court in National Wildlife Federation required a sworn
statement of specific facts setting forth the actual injury. The Court found insufficient an
allegation that plaintiffs used land “in the vicinity” of land covered under challenged agency
action. In a dissent in Lujan, 112 S. Ct. at 2151–60, Justices Blackmun and O’Connor ar-
gued that physical proximity was required in National Wildlife Federation because in that
case the type of harm alleged to have been done to plaintiff ’s visual enjoyment of nature
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was the result of mining activities. Lujan, 112 S. Ct. at 2154 (Blackmun, J., and O’Connor,
J., dissenting). The dissent continued: “Many environmental injuries, however, cause harm
distant from the area immediately affected by the challenged action.” Lujan, 112 S. Ct. at
2154. National Wildlife Federation is having an impact on lower-court standing decisions.
See People for the Ethical Treatment of Animals v. Department of Health & Human Servs.,
917 F.2d 15 (9th Cir. 1990).

18. Sierra Club, 405 U.S. at 742 (Douglas, J., dissenting).
19. Ibid., at 745–46 (footnote omitted).
20. Ibid., at 749–52.
21. Christopher Stone, “Should Trees Have Standing? Toward Legal Rights for Nat-

ural Objects,” 45 S. Cal. L. Rev. 450 (1972).
22. Ibid., at 455.
23. Ibid., at 452 (footnote omitted).
24. Ibid., at 453–56 and n. 24.
25. Ibid., at 456.
26. Ibid., at 464–67.
27. Clarence Morris, “The Rights and Duties of Beasts and Trees: A Law Teacher’s

Essay for Landscape Architects,” 17 J. Legal Educ. 185, 189 (1964).
28. The question of what must be pleaded has been revisited by the Supreme Court

in two recent cases. See Lujan, 112 S. Ct. 2130 (1992); National Wildlife Fed’n, 497 U.S.
871 (1990). In Lujan, the Supreme Court held that standing could not be established by al-
legations that members of an environmental organization had observed endangered species
in the locations covered by the action to be funded by the United States government and
that they planned to return to those locations at some unspecified later time. Lujan, 112 S.
Ct. at 2138. The Court also rejected the notion that any person who used part of a contigu-
ous ecosystem had standing to challenge an action even if it occurred far away from the
place that the person used and enjoyed. Lujan, 112 S. Ct. at 2139. The Court based its re-
jection of this notion on its earlier holding in National Wildlife Federation, in which the
Court rejected the notion that plaintiffs could have standing by alleging that they recreated
on land “in the vicinity” of land covered by agency action. Lujan, 112 S. Ct. at 2139 (cit-
ing National Wildlife Fed’n, 497 U.S. at 887–89).

29. Animal Welfare Inst. v. Kreps, 561 F.2d 1002 (D.C. Cir. 1977), cert. denied, 434
U.S. 1013 (1978).

30. Ibid., 561 F.2d at 1004–5.
31. Ibid., at 1007 (quoting Plaintiffs’ Complaint). It should be noted that the Kreps

court discussed two other possible bases of standing. First, the court held that under the
statute in question, the Marine Mammal Protection Act, Congress somewhat ambiguously
provided for citizen suits. See ibid., at 1005–6. This holding would now probably be invalid
under the Supreme Court’s decision in Lujan, 112 S. Ct. 2130 (1992), in which the Court
held that even under citizen suit provisions enacted by Congress, plaintiffs must still show
injury in fact. Lujan, 112 S. Ct. at 2136. Second, the court in Kreps held that the statute was
enacted to protect animals and that it was thus “eminently logical to allow groups specifi-
cally concerned with animal welfare to invoke the aid of the courts in enforcing the statute.”
Kreps, 561 F.2d at 1007. This alternative ground would probably be impermissible even
under Sierra Club on the ground that the interests of organizations cannot be generalized
but must relate to concrete interests possessed by members of the organization and injured
by the challenged action.

32. Japan Whaling Ass’n v. American Cetacean Soc’y, 478 U.S. 221 (1986).
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33. Ibid., at 230 n. 4.
34. Alaska Fish & Wildlife Fed’n v. Dunkle, 829 F.2d 933 (9th Cir. 1987), cert. de-

nied, 485 U.S. 988 (1988).
35. Ibid., 829 F.2d at 937.
36. American Horse Protection Ass’n, Inc. v. Frizzell, 403 F. Supp. 1206, 1214 (D.

Nev. 1975) (quoting complaint, emphasis added by court).
37. Wilkins v. Lujan, 798 F. Supp. 557 (E.D. Mo. 1992), rev’d on other grounds sub

nom. Wilkins v. Secretary of the Interior, 995 F.2d 850 (8th Cir. 1993), cert. denied, 114 S.
Ct. 921 (1994).

38. Ibid., at 560–61.
39. Humane Soc’y of the United States v. Hodel, 840 F.2d 45 (D.C. Cir. 1988).
40. Ibid., at 49.
41. Ibid., at 51–52 (citing Valley Forge Christian College v. Americans United for

Separation of Church & State, Inc., 454 U.S. 464, 486 [1982]).
42. Humane Soc’y, 840 F.2d at 52.
43. Ibid., at 52–58 (citing Hunt v. Washington State Apple Advertising Comm’n, 432

U.S. 333 [1977]).
44. Humane Soc’y, 840 F.2d at 60.
45. Animal Protection Inst. of Am. v. Hodel, 860 F.2d 920 (9th Cir. 1988).
46. Ibid., at 923–24.
47. Animal Lovers Volunteer Ass’n, Inc. v. Weinberger, 765 F.2d 937 (9th Cir. 1985).
48. Ibid., at 938.
49. Ibid., at 939.
50. Ibid.
51. The “longevity-and-commitment” test has been used by other courts. See, e.g., Fund

for Animals, Inc. v. Lujan, 794 F. Supp. 1015 (D. Mont. 1991), aff ’d, 962 F.2d 1391 (9th Cir.
1992). In Fund for Animals, the same organization referred to in Animal Lovers sought to en-
join the shooting of bison. Although the court rejected standing based on psychological harm
to Fund members, the court, citing Animal Lovers, held that the Fund had a long-standing in-
terest in the matter and had litigated the issue in an earlier case in 1985 in which the Park Ser-
vice failed to raise standing as an issue. Fund for Animals, 794 F. Supp. at 1022.

52. See Alex Pacheco and Anna Francione, “The Silver Spring Monkeys,” in In De-
fense of Animals, ed. Peter Singer (New York: Basil Blackwell, 1985), 135–47. See gener-
ally Kathy S. Guillermo, Monkey Business (Washington, D.C.: National Press, 1993).

53. IBR subsequently changed its name to Institute for Behavioral Resources.
54. Affidavit of Dr. Geza Teleki, Joint Appendix at 78, International Primate Pro-

tection League v. Institute for Behavioral Research, Inc., 799 F.2d 934 (4th Cir. 1986), cert.
denied, 481 U.S. 1004 (1987) [hereinafter IBR].

55. Affidavit of Dr. Michael W. Fox, Joint Appendix at 82, ibid.
56. See Caroline Fraser, “The Raid at Silver Spring,” New Yorker, April 19, 1993, at

66, 74 (speculating that members of the Animal Liberation Front, an underground organi-
zation dedicated to the liberation of animals used in laboratory research, may have been re-
sponsible for the monkeys’ disappearance).

57. Taub v. State, 463 A.2d 819 (Md. 1983). The court noted that the issue had been
raised in oral argument before the court for the first time. See ibid., at 820. It is, however,
unusual for a court to entertain an argument for the first time at oral argument when that ar-
gument was not raised in writing for review by the court and was raised only in rebuttal by
the opposing party.
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58. Ibid., at 821.
59. 1983 Md. Laws 82 (codified at Md. Ann. Code art. 27, § 59 [1992]) (“It is the in-

tention of the General Assembly that all animals, whether they be privately owned, strays,
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Chapter Six

1. I stress at the outset of this discussion that I do not intend to provide any sort of
comprehensive discussion or analysis of the over one thousand cases I reviewed involving
the interpretation of anticruelty statutes. Rather, the purpose of the discussion is to provide
a theory based on cases that are representative. Moreover, in discussing any particular case
or statute, I do not intend to represent that the current law of the jurisdiction is as reflected
in that case or statute. In addition, I do not examine what might be called “federal anticru-
elty laws,” such as the federal laws concerning humane slaughter or the transportation of
animals in interstate commerce. For a description of these laws, see generally Animals and
Their Legal Rights, 4th ed. (Washington, D.C.: Animal Welfare Institute, 1990). Finally,
the reader should be aware that the cases discussed in this chapter are, by and large, appel-
late opinions that review convictions or acquittals that occurred in lower courts. There is
little reliable empirical evidence available about the numbers of cases that are not investi-
gated by law enforcement personnel, that are not prosecuted by officials, or that are not ap-
pealed in the case of a pretrial, trial, or post-trial decision in favor of the defendant. Also,
many anticruelty cases are tried in courts of very limited jurisdiction, such as justice-of-the-
peace courts. These decisions are usually not reported unless the cases proceed to higher
levels of appellate review.

2. Jett v. Municipal Court, 223 Cal. Rptr. 111 (Ct. App. 1986).
3. Ibid., at 112.
4. Jett was acquitted of a third count charging violation of a local ordinance pro-

hibiting animal cruelty. Ibid.
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turn of Rocky, so he pursued a mandamus action or civil action seeking return of Rocky. Ibid.
6. Ibid., at 115. The court held that if the animal is a fighting animal, an officer

may—or, in the case of fighting dogs, shall—take possession of the animal, and a court may
subsequently order forfeiture. Ibid., at 114. The court also held that in other provisions of
the anticruelty law, animals seized were subject to a lien, but that the law contemplated a
return of the animals upon satisfaction of the lien. Ibid., at 113–14.

The California anticruelty statute was amended in 1986 to provide that upon a con-
viction of a person charged with violating section 597, one of the statutes that Jett was
charged with violating, all animals lawfully seized and impounded shall be “awarded to the
impounding officer for proper disposition.”

7. Ibid., at 115.
8. In an apparent attempt to display its erudition and to amuse itself, the court quoted
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the play Romeo and Juliet to show that Shakespeare thought that tortoises were fishes. Un-
fortunately, the court misinterpreted Shakespeare. See ibid.

9. Ibid. (emphasis added).
10. California has recently increased penalties for violations of its anticruelty laws.

There is no indication, however, that courts are imposing the more severe penalties.
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184 (1875).
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monwealth v. Massini, 188 A.2d 816, 818–19 (Pa. Super. Ct. 1963) (a cat is not a “domes-
tic animal” for the purposes of the statute prohibiting poisoning of domestic animals); Com-
monwealth v. Mainero, 21 Pa. D. & C.2d 239, 240–41 (Luzerne Co. Ct. 1960) (a dog is not
a “domestic animal” within the meaning of statute).

17. For example, New York provides that animal cruelty includes depriving “any an-
imal of necessary sustenance, food or drink, or neglect[ing] to furnish it such sustenance or
drink.” N.Y. Agric. & Mkts. Law § 353 (McKinney 1991). The statute also provides that
anyone having impounded or confined an animal must provide it with a supply of “whole-
some air, food, shelter, and water.” Ibid., § 356.

18. See, e.g., N.C. Gen. Stat. § 14–360 (1993).
19. See, e.g., Del. Code Ann. tit. 11, § 1325 (1987).
20. See, e.g., Mont. Code Ann. § 45-8-211(1) (d) (1993).
21. See, e.g., Haw. Rev. Stat. § 711-1109(1) (b) (1988).
22. See, e.g., S.D. Codified Laws Ann. § 40-1-2.3 (1991).
23. See, e.g., 13 Vt. Stat. Ann. tit. 13, § 352(a) (4), (10) (Supp. 1992).
24. See Ala. Code § 13A-11-14 (1975).
25. Cal. Penal Code § 597(a) (West Supp. 1993). The definition of animal as “every

dumb creature” is found in ibid., § 599b (West 1988).
26. Cal. Penal Code § 597(b) (West Supp. 1993).
27. Ibid., § 599b (West 1988).
28. Del. Code Ann. tit. 11, § 1325(a) (11) (1987).
29. Ibid., § 1325(b) (Supp. 1992).
30. Ibid., § 1325(a) (1) (1987).
31. Ibid., § 1325(a) (4).
32. N.Y. Agric. & Mkts. Law § 353 (McKinney 1991).
33. Ibid., § 355.
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34. Ibid., § 356.
35. Ibid., § 350(2).
36. It should be understood, however, that even if a law imposes a direct duty owed

to an animal, the direct duty does not necessarily have anything to do with the animal’s wel-
fare and may pertain primarily to facilitating exploitation of the animal. For example, if I
work at MacCormick’s turkey farm, I may be said to have an indirect duty (imposed by an
anticruelty statute) to the turkeys to feed them. Just as it would be bizarre to label this a sit-
uation in which the turkey has rights, it is similarly bizarre to view this direct duty as serv-
ing the welfare of the turkey or doing anything other than facilitating its exploitation. In ad-
dition, the content of the duty, whether direct or indirect, imposed by an anticruelty statute,
is to treat animals “humanely.”

37. Hunt v. State, 29 N.E. 933, 933 (Ind. Ct. App. 1892).
38. Grise v. State, 37 Ark. 456, 458 (1881). The court also stated that the anticruelty

laws “may be found useful in elevating humanity, by enlargement of its sympathy with all
God’s creatures, and thus society may be improved.” Ibid., at 459.

39. Similarly, if this direct duty results in the animal having a “right,” this means only
that the animal has a right to humane treatment.

40. E.g., Oglesby v. State, 37 S.E.2d 837, 838 (Ga. App. 1946). Most cases that talk
in terms of animal protection as a goal of these statutes recognize this interest in the con-
text of distinguishing anticruelty statutes from malicious mischief statutes, which focused
more on the status of the animal as property. See, e.g., State v. Prater, 109 S.W. 1047, 1049
(Mo. Ct. App. 1908). (Malicious mischief statutes were “intended to protect the beasts as
property instead of as creatures susceptible of suffering.” Anticruelty statutes are “designed
for the protection of animals.”)

41. See, e.g., Waters v. People, 46 P. 112, 113 (Colo. 1896).
42. Model Penal Code (Philadelphia: American Law Institute, 1980), § 250.11 cmt. 1.
43. Stephens v. State, 3 So. 458, 459 (Miss. 1887). In Stephens, the court also stated

that the statute was intended “for the benefit of animals, as creatures capable of feeling and
suffering, and it was intended to protect them from cruelty, without reference to their be-
ing property.” Ibid., at 458.

44. Bland v. People, 76 P. 359, 361 (Colo. 1904). The law was subsequently declared
unconstitutional in Stubbs v. People, 90 P. 1114 (Colo. 1907), because of an amendment
that allowed some uses of horses with docked tails. The Stubbs court held that irrespective
of the validity of Bland when that case was decided, the exceptions to the prohibition that
the amendment permitted were as likely to corrupt public morals as were those uses that re-
mained prohibited, and the law could no longer be viewed as rationally related to the state’s
police power.

45. Commonwealth v. Higgins, 178 N.E. 536, 538 (Mass. 1931).
46. Miller v. State, 63 S.E. 571 (Ga. Ct. App. 1909).
47. Ibid., at 573.
48. Knox v. Massachusetts S.P.C.A., 425 N.E.2d 393 (Mass. App. Ct. 1981).
49. Peck v. Dunn, 574 P.2d 367 (Utah), cert. denied, 436 U.S. 927 (1978).
50. Ibid., at 369.
51. C. E. America, Inc. v. Antinori, 210 So.2d 443 (Fla. 1968).
52. Ibid., at 446.
53. Brackett v. State, 236 S.E.2d 689, 690 (Ga. Ct. App. 1977).
54. See People v. Iehl, 299 N.W.2d 46, 48 (Mich. Ct. App. 1980).
55. Grise v. State, 37 Ark. 456, 459 (1881).
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56. Ingham, Law of Animals, at 529.
57. State v. Avery, 44 N.H. 392, 397 (1862).
58. People ex rel. Walker v. Court, 4 N.Y. Sup. Ct. 441, 445 (App. Div. 1875). Tins-

ley v. State, 22 S.W. 39 (Tex. Crim. App. 1893), indicates how extreme discipline must be
before a person runs afoul of the anticruelty statute. Tinsley was riding a horse who “ ‘shied’
a little” when “some negroes undertook to place a hog on [the horse] at defendant’s [insis-
tence].” Tinsley then beat the horse “using all the power he possessed in dealing the blows,”
and the horse, in an effort to escape, jumped through a barbed-wire fence. Ibid., at 40. The
court held that the beating went beyond what is allowed for discipline purposes, and con-
stituted cruelty.

59. Miller, 63 S.E. at 571.
60. Ibid., at 573.
61. The primary exception to the use of deadly physical force to protect property con-

cerns the use of force to protect the home. Although the common-law formulation of this
privilege permitted deadly physical force to be used whenever a person reasonably believed
that another intended to enter the former’s dwelling imminently and unlawfully and that
such force was necessary to prevent the intrusion, the scope of the privilege has been nar-
rowed in most American jurisdictions. See Joshua Dressler, Understanding Criminal Law
(New York: Matthew Bender & Co., 1987), 224–29.

62. State v. Jones, 625 P.2d 503, 503 (Kan. 1981) (quoting Kan. Stat. Ann. 21–4310
[Supp. 1979]).

63. Jones, 625 P.2d at 505. In addition to being charged for violating the anticruelty
statute, Jones was charged with injuring a domestic animal belonging to another without
the owner’s consent. The court held that the statutory exception for protecting property did
not apply to this second violation, although the state was required to prove that Jones acted
maliciously, and “by way of defense, the accused may contend that the killing was justified
under the circumstances, and that it was necessary to protect his livestock, his property, or
someone’s life.” Ibid., at 504–5.

64. Hunt v. State, 29 N.E. 933 (Ind. Ct. App. 1892).
65. Ibid., at 933.
66. People v. Jones, 89 N.E. 752 (Ill. 1909).
67. Hodge v. State, 79 Tenn. 528 (1883).
68. Ibid., at 531–32.
69. See Dressler, Understanding Criminal Law, at 224–29. Many cases deal with the

killing of animals to protect property, and these cases reflect four different approaches.
Some courts hold that in order for the killing of an animal to be justified as a defense of per-
son or property, the attack must be imminent. See, e.g., Readd v. State, 296 S.E.2d 402, 403
(Ga. Ct. App. 1982); State v. Simmons, 244 S.E.2d 168, 169–70 (N.C. Ct. App. 1978). Other
courts hold that the defendant must have reasonably believed that the animal was going to
commit an act harmful to persons or property. See, e.g., Hunt v. State, 29 N.E. 933, 933 (Ind.
Ct. App. 1892). In some cases, courts have held that where there is a sincere belief (even if
unreasonable or mistaken) that the use of force is necessary to protect person or property,
there can be no liability under the anticruelty statute; these are generally cases in which the
state must prove that a defendant intended to act in a cruel manner and in which an intent
to protect property, however unreasonable or mistaken, would not constitute the requisite
cruel intent. See, e.g., Stephens v. State, 3 So. 458, 458 (Miss. 1887). Some courts have held
that in protecting person or property, one may only use the amount of force that is neces-
sary and may not use deadly physical force unless killing is necessary to protect the prop-
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erty or person, and that the primary remedy available to the property owner is to drive off
or impound the offending animals and sue for damages. See, e.g., People v. Dunn, 114 Cal.
Rptr. 164, 165 (Ct. App. 1974). Courts that have adopted this fourth standard, which is os-
tensibly more protective of animals, have sometimes determined that deadly physical force
is necessary under circumstances that strain credulity. See, e.g., Hodge v. State, 79 Tenn.
528 (1883).

In many cases, the property threatened by animals consists of other animals. Although
it may seem that a standard that allows the killing of animals to protect other animals really
expresses a moral preference for the “attacked” animal, the standard applies even if the
property is inanimate. See, e.g., State v. Jones, 625 P.2d 503 (Kan. 1981).

70. In the case of slavery, the presumption, explicit and formally legal, had to be re-
butted by the prosecution. In the case of animals, the “presumption” is not formal or legal
but serves more informally as an aid to interpretation of the defendant’s actions with re-
spect to the mental element required for the crime. That is, if the anticruelty law requires
that a defendant act with willful neglect or cruel wantonness, the defendant’s ownership of
the animals may suggest that defendant did not act with the required mental state, in part
because defendant would not act with willful neglect or cruel wantonness toward her own
property.

71. Callaghan v. Society for the Prevention of Cruelty to Animals, 16 L.R. Ir. 325,
355 (C.P.D. 1885) (Murphy, J.).

72. Commonwealth v. Barr, 44 Pa. C. 284 (Lancaster County Ct. 1916).
73. Ibid., at 288.
74. Commonwealth v. Vonderheid, 28 Pa. D. & C.2d 101 (Columbia County Ct.

1962).
75. Ibid., at 106. The court stated that “because of the importance of this case, and

the wide divergence of the respective contentions, the court made a personal visit to these
winter quarters without any previous notice . . . and upon personal inspection” found the
premises to be acceptable. Ibid., at 104. By “wide divergence of opinion,” the court was ap-
parently referring to the contrasting opinions of the defendant and the cruelty officers. It is,
however, slightly disingenuous (to say the least) for the court to discredit, based upon the
court’s own visit after the fact, the testimony of the humane officers as to the condition of
the animals at the time they inspected, when it is common for defendants in cases like this
to be more careful just in case the cruelty officers (or someone else, such as the court) comes
to reinspect the premises.

76. Ibid., at 106. The mention of slavery by the court in this context is quite interest-
ing for reasons that will be apparent to the reader. An additional point to be made about the
court’s analogy is that, for the most part, all slaves were expensive and, if the court’s analy-
sis were correct, the planter would value them all.

77. Ibid., at 107.
78. State v. Smith, 21 Tex. 748 (1858), overruled in part by State v. Brocker, 32 Tex.

611, 614 (1870). Brocker held that it was not necessary to designate the name of the owner
for purposes of an indictment under a statute prohibiting willful and wanton killing.
Brocker, 32 Tex. at 613.

79. Smith, 21 Tex. at 751. It should be noted that although the statute in the Smith case
was a malicious mischief law, the statute proscribed cruelty to animals.

80. See supra notes 59–61 and accompanying text.
81. Miller, 63 S.E. at 573.
82. Cinadr v. State, 300 S.W. 64, 64–65 (Tex. Crim. App. 1927).
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83. State v. Wrobel, 207 A.2d 280 (Conn. Cir. Ct. 1964).
84. Ibid., at 282.
85. Ibid., at 283 (quoting trial court’s jury instruction).
86. Ibid., at 284.
87. Ibid., (citation omitted).
88. Ibid., at 284–85.
89. See Dressler, Understanding Criminal Law, at 191–201.
90. The law generally permits the use of deadly physical force in self-defense only if

a person believes that such force is necessary to protect against death, serious bodily injury,
forcible rape, or kidnapping. See Dressler, Understanding Criminal Law, at 210. In State v.
Spencer, the court reversed a conviction for violating the anticruelty statute; the defendant,
who had set steel traps to catch skunks, found a cat in a trap and killed the cat when the cat
bit the defendant. The court held that “there was apparently no way to release the hold ex-
cept by killing the cat.” State v. Spencer, 29 A.2d 398, 401 (N.J. Spec. Stat. Trib. 1942).
This conclusion about the necessity of killing the cat is dubious at best and reflects the no-
tion that killing an animal may be justified even when the animal presents a relatively in-
significant threat to a person.

91. See supra notes 64–69 and accompanying text.

Chapter Seven

1. Literally, “guilty mind.” In Anglo-American criminal law, it is thought that a
crime generally requires two components: an actus reus, or “guilty act,” and the mens rea.

2. For an excellent overview of the degree of intent required, see Sonja A. Soehnel,
Annotation, “What Constitutes Offense of Cruelty to Animals—Modern Cases,” 6 A.L.R.
5th 733 (1992).

3. This general assumption about strict liability is not quite accurate. As this chap-
ter and the next show, even if there is no mental state specified in the statute, almost all
statutes incorporate the notion that only “unnecessary” suffering is prohibited. This notion
is frequently construed to require an inquiry into the actor’s motivation. In many cases,
courts have held that the “unnecessary” suffering must have been caused by something
more than the actor’s negligence.

4. For example, if a statute requires that a defendant act “willfully,” that may mean
that the defendant must act intentionally, or that she intend to do that which results in cru-
elty and not necessarily intend to injure the animal; or it may be interpreted to require that
she act with an intent to do the culpable act, that is, that she intend to overdrive the horse
and not that she intend to do that which constitutes overdriving.

5. See, e.g., State v. Prater, 109 S.W. 1047, 1050 (Mo. Ct. App. 1908) (defendant
must act maliciously and cannot be guilty of violating the anticruelty statute even if an act
that injured or killed an animal is unjustifiable).

6. Regalado v. United States, 572 A.2d 416 (D.C. 1990).
7. The “general intent” of a criminal offense “is the mental state provided in the def-

inition of the offense that pertains to the conduct that constitutes the [act requirement] of
the offense.” Joshua Dressler, Understanding Criminal Law (New York: Matthew Bender
& Co., 1987), 109. A specific-intent offense requires proof of an additional mental state be-
sides the “general intent.” Ibid. One example of a specific-intent offense is larceny, which is
“the trespassory taking and carrying away of the personal property of another with the in-
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tent to deprive the other of the property permanently.” The act of taking away the victim’s
property “must be performed with a specific purpose—with the intent to deprive [the vic-
tim] of the property permanently. [The defendant] is not guilty of larceny if he has some
other motive at the time he commits [the act]—even a bad motive such as the intent to keep
the property temporarily.” Ibid., at 110.

8. Regalado, 572 A.2d at 420.
9. Ibid., at 419 (quoting Carson v. United States, 556 A.2d 1076, 1078 [D.C. 1989]

[quoting Mullen v. United States, 263 F.2d 275, 276 (D.C. Cir. 1958)]).
10. Regalado, 572 A.2d at 421. In a Michigan case, a court held that a “jury could

properly infer wilful and malicious intent to kill, even when the defendant disclaims such
intent, from evidence that he intentionally set in motion a force likely to cause death or
grievous bodily harm—here kicking the dog.” People v. McKnight, 302 N.W.2d 241,
243–44 (Mich. Ct. App. 1980).

11. For other cases involving maliciousness as the required state of mind, see People
v. Dunn, 114 Cal. Rptr. 164 (Ct. App. 1974); State v. Joy, 819 P.2d 108 (Idaho Ct. App.
1991); State v. Jones, 625 P.2d 503 (Kan. 1981); People v. Iehl, 299 N.W.2d 46 (Mich. Ct.
App. 1980).

12. State v. Fowler, 205 S.E.2d 749 (N.C. Ct. App. 1974).
13. Ibid., at 750–51.
14. Ibid., at 751. Other cases involving willful intent include State v. Voelkel, 202

A.2d 250 (Conn. Cir. Ct. 1964); State v. Flynn, 687 P.2d 596 (Idaho Ct. App. 1984); State
v. Price, 772 S.W.2d 9 (Mo. Ct. App. 1989); State v. Prater, 109 S.W. 1047 (Mo. Ct.
App. 1908). It is interesting to note that in Voelkel the court interpreted willfulness to
mean “intent, that is, design, to cause harm, either actual or constructive.” Voelkel, 202
A.2d at 254. That is, the court seemed to require that the state prove specific intent (in-
tent to cause harm to the animal). If specific intent is required, then according to the
court’s analysis in Regalado, willfulness should impose a heavier burden on the prose-
cution than does showing that the defendant acted with malice. But at least one com-
menter on the subject of anticruelty statutes has argued that the malice standard is more
onerous than the willfulness standard. See Soehnel, “What Constitutes Cruelty to Ani-
mals,” 6 A.L.R.5th at 755–56. This disagreement is more indicative of the general con-
fusion in the law concerning mental states than it is attributable to the correctness of one
view or another.

For another case involving dog training, see State v. Stanfield, 314 N.W.2d 339 (Wis.
1982), overruled on other grounds by State v. Poellinger, 451 N.W.2d 752 (Wis. 1990). In
Stanfield, where the defendant used sticks, chains, and cattle prods to train dogs, and where
the dogs were returned to their owners in disabled or seriously deteriorated physical con-
dition, the defendant’s conviction for cruelty to animals was reinstated. The Wisconsin
Supreme Court held that the jury was entitled to find that “the methods and devices advo-
cated and used by Stanfield can easily cross over the line and become the means of animal
abuse.” Stanfield, 314 N.W.2d at 344. There is no doubt that the physical condition of the
dogs determined the outcome of the case, and no suggestion that Stanfield’s training was
inherently improper.

15. State v. Schott, 384 N.W.2d 620 (Neb. 1986).
16. Ibid., at 624 (quoting Neb. Rev. Stat. § 28-109[19] [Reissue 1979]).
17. Schott, 384 N.W.2d at 623.
18. Sternal recumbancy occurs when the animal is so weakened as to be unable to

bring the legs underneath the body, so that the knees of the animal are behind her. See ibid.
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19. Ibid., at 624.
20. Ibid., at 624–26.
21. In 1990, Nebraska amended its anticruelty statute to include numerous exemp-

tions—see Neb. Rev. Stat. § 28-1013 (Supp. 1992)—and to require that culpable actions be
done intentionally or knowingly rather than intentionally and recklessly; see Neb. Rev. Stat.
§ 28-1008 (Supp. 1992).

22. See, e.g., Utah Code Ann. § 76-9-301 (1) (Supp. 1993).
23. In People v. Untiedt, 116 Cal. Rptr. 899 (Ct. App. 1974), and in People v. Far-

ley, 109 Cal. Rptr. 59 (App. Dep’t Super. Ct. 1973), courts have held that mere negligence
is enough, whereas in People v. Brian, 168 Cal. Rptr. 105 (App. Dep’t Super. Ct. 1980), the
court held that criminal negligence, amounting to reckless or gross departure from the or-
dinary standard of care, was required. The mental state of criminal negligence is similar to
that of recklessness.

24. There is an additional mental state that requires that the activity be done “know-
ingly.” This state of mind is most often relevant in cases involving attendance at animal
fights. See, e.g., People v. Superior Court, 247 Cal. Rptr. 647 (Ct. App. 1988), cert. denied,
488 U.S. 1030 (1989).

25. State v. Mitts, 608 S.W.2d 131 (Mo. Ct. App. 1980).
26. Ibid., at 134.
27. Jones v. State, 473 So.2d 1197, 1199 (Ala. Crim. App. 1985) (quoting Ala. Code

§ 3-1-29 [1975]). See also Moody v. State, 320 S.E.2d 545 (Ga. 1984).
28. It should be noted, however, that “intent” is used ambiguously in the criminal law

and may be more like willfulness or malice.
29. Model Penal Code (Philadelphia: American Law Institute, 1980), § 250.11.
30. Model Penal Code (Philadelphia: American Law Institute, 1985), § 2.02(2) (a) (i).
31. Ibid., § 2.02(2) (c). Under the Model Penal Code formulation of the “reckless”

standard, it must be shown that the defendant consciously disregarded the risk. This imports
a subjective standard (i.e., did the particular defendant, empirically, know about and disre-
gard the risk) into the state’s burden of proof beyond a reasonable doubt. Although proof
of conscious disregard may be inferred from the circumstances, the proof requirement is
rigorous.

32. For an example of the confusion engendered by the requirement of a mental ele-
ment, see People v. Wilhelm, 676 P.2d 702 (Colo. 1984), in which the Colorado Supreme
Court held that one section of the anticruelty statute required proof of a mental element,
while another section imposed strict liability on defendants.

33. Model Penal Code, § 250.11.
34. Ibid., § 250.11 cmt. 2.
35. Alaska Stat. § 11.61.140(b) (1–3) (1989).
36. Cal. Penal Code § 599c (West 1988).
37. Del. Code Ann. tit. 11, § 1325(b) (4) (Supp. 1992).
38. Ky. Rev. Stat. Ann. § 525.130(l) (c) (Michie Supp. 1992).
39. Ibid., § 525.130(2) (a–d) & (3).
40. Md. Ann. Code art. 27, § 59 (1992).
41. Neb. Rev. Stat. § 28-1013 (Supp. 1992).
42. Ibid., § 54-101.01 (1988). The statute provides that freeze brands, which are gen-

erally considered to be less painful to animals, may be used for limited purposes.
43. Or. Rev. Stat. § 167.320(2) (1990); ibid., § 167.310(l) (b).
44. 18 Pa. Cons. Stat. Ann. § 5511(q) (Supp. 1993).
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45. Va. Code. Ann. § 3.1-796.122(C) (Michie Supp. 1993).
46. For example, although Pennsylvania does not exempt scientific experiments per

se, it provides that search warrants shall not issue in cases involving scientific research. This
prohibition on the issuance of search warrants effectively exempts scientific activities even
though there is no specific exemption for these activities and even though the Pennsylva-
nia statute provides explicit exemptions for other activities. See 18 Pa. Cons. Stat. Ann. §
5511(1) (Supp. 1993).

47. In United States v. Carroll Towing Co., 159 F.2d 169 (2d Cir. 1947), Judge
Learned Hand first framed the “economic interpretation” of negligence: “if the probability
be called P; the injury, L; and the burden, B; liability depends upon whether B is less than
L multiplied by P: i.e., whether B [is less than] PL.” Ibid., at 173. Custom may be evidence
of reasonableness, but it is not dispositive. See, e.g., The T.J. Hooper, 60 F.2d 737 (2d Cir.
1932).

48. New Jersey Soc’y for the Prevention of Cruelty to Animals v. Board of Educ., 219
A.2d 200 (N.J. Super. Ct. Law Div. 1966), aff ’d, 277 A.2d 506 (N.J. 1967).

49. Ibid., at 205.
50. See supra Chapter One, notes 9–13 and accompanying text.
51. See generally Jim Mason and Peter Singer, Animal Factories, rev. ed. (New York:

Harmony Books, 1990).
52. See ibid., at 36.
53. A notable exception is cockfighting, which is prohibited in most states. Also,

many states prohibit the dyeing or coloring of animals. See, e.g., Wis. Stat. § 951.11 (Supp.
1992).

54. For the most part, challenges concerning the vagueness of language used in anti-
cruelty cases have occurred in the context of neglect cases, where courts have rejected such
challenges, holding that the language requiring that “sufficient” food or water be provided
requires a commonsense, ordinary-language interpretation. The one area in which vague-
ness challenges have succeeded has involved statutes prohibiting animal fights and specif-
ically prohibiting “presence” at such events. Courts have often held such statutes to be un-
constitutional. See, e.g., People v. Superior Court, 247 Cal. Rptr. 647 (Ct. App. 1988), cert.
denied, 488 U.S. 1030 (1989); State v. Abellano, 441 P.2d 333 (Haw. 1968); State v. Wear,
472 N.E.2d 778 (Ohio Ct. App. 1984). But see State v. Tabor, 678 S.W.2d 45 (Tenn. 1984)
(statute prohibiting presence at cockfight not vague).

55. John H. Ingham, The Law of Animals (Philadelphia: T. & J. W. Johnson, 1900),
529.

56. Grise v. State, 37 Ark. 456, 459 (1881).
57. State v. Bogardus, 4 Mo. App. 215, 217 (1877).
58. Ibid., at 220. It should be noted that Judge Lewis, who wrote the denial of rehear-

ing, had only concurred in the judgment and did not agree with the court’s reasoning. In the
denial of rehearing, Judge Lewis made it clear that he had a personal distaste for hunting, but
he acknowledged that there was a universal love for such “sports.” He went on to say that he
rejected the notion that pigeon shooting was required as preparation for serving the state:
“All possible superiority in marksmanship could be quite as easily attained without the sac-
rifice of any life. . . . In all the ‘manhood’ that may be devoted to bloody conquests over de-
fenceless creatures, already captive, we cannot feel sure of finding the material that would
best serve to defend the State.” Judge Lewis doubted that the motivation of the pigeon
shooter reflected a no-more-elevated “tendency than was that of the ancient tyrant who
plucked out the eyes of a slave in order to show the deftness of his fingers.” Ibid.
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For another case holding that live-bird shoots do not violate the anticruelty statute, see
Commonwealth v. Lewis, 21 A. 396 (Pa. 1891). Some states have held that such shoots vi-
olate the anticruelty law. See, e.g., Waters v. People, 46 P. 112 (Colo. 1896); State v. Davis,
61 A. 2 (N.J. 1905), aff ’d 64 A. 1134 (N.J. 1906).

59. Commonwealth v. Lufkin, 89 Mass. (7 Allen) 579 (1863).
60. Ibid., at 579–80.
61. Ibid., at 582, 583.
62. Stephens v. State, 65 Miss. 329, 331 (1887).
63. See, e.g., Wilkerson v. State, 401 So.2d 1110, 1112 (Fla. 1981) (in connection

with a challenge to the vagueness of the statutory term “unnecessary,” the court stated that
defendant had raised “difficult questions concerning the applicability of this statute to
hunters, fishermen, and pest exterminators”). See also State v. Kaneakua, 597 P.2d 590,
593–94 (Haw. 1979) (defendant charged with violating law against cockfighting raised is-
sues concerning whether “various local customs” inflicted “unjustifiable” pain and suffer-
ing on animals).

64. Lufkin, 89 Mass. (7 Allen) at 581.
65. People v. Brunell, 48 How. Pr. 435, 437 (N.Y. City Ct. 1874).
66. Murphy v. Manning, 2 Ex. D. 307, 313–14 (1877) (Cleasby, B.) (emphasis added).
67. Lewis v. Fermor, 18 Q.B.D. 532, 534 (1887) (Day, J.).
68. It may, of course, be argued that even if cruelty is gratuitous, it still does not fall

within the scope of the anticruelty statute. For example, it is difficult to find the redeeming
social value of rodeos in light of the enormous amount of animal suffering that occurs at
such events. Nevertheless, many people still regard rodeos as legitimate entertainment. Per-
haps my thesis should be revised so that the only type of activity that falls within the anti-
cruelty statutes is activity that results in gratuitous suffering and death but has no symbolic
importance or value to anyone other than the actor.
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Chapter Nine

1. For a comparative discussion of British and American legislation on the use of
animals in experiments, see Judith Hampson, “Legislation and the Changing Consensus,”
in Animal Experimentation: The Consensus Changes, ed. Gill Langley (New York: Chap-
man & Hall, 1989), 219.

2. U.S. Public Health Service/National Institutes of Health, Public Health Service
Policy on Humane Use of Laboratory Animals (Bethesda, Md.: National Institutes of
Health, 1986) [hereinafter PHS Policy].

3. U.S. Public Health Service/National Institutes of Health Guide for the Care and
Use of Laboratory Animals (Bethesda, Md.: National Institutes of Health, 1985) [here-
inafter NIH Guide]. The NIH Guide was prepared under contract by the Institute of Labo-
ratory Animal Resources of the National Academy of Sciences.

4. 42 U.S.C. § 289d (1988).
5. 42 U.S.C. § 289d(a). These guidelines were already formulated and contained in

the NIH Guide. The 1985 statute provided greater authority for those already extant guide-
lines.

6. 42 U.S.C. § 289d(b).
7. 42 U.S.C. § 289d(c).
8. 56 Fed. Reg. 6426, at 6428 (1991).
9. The IRAC principles are contained as part of the PHS Policy and the NIH Guide.

10. Other federal sources of regulation include the Good Laboratory Practices Rules
of the Food and Drug Administration and the Environmental Protection Agency, the En-
dangered Species Act, and the various policies of federal agencies and departments that per-
form intramural or fund extramural animal research. For a discussion of these sources of
regulation, see OTA Report. In addition, the states remain free to use anticruelty laws in the
context of animal experimentation, but, as we have seen, this source of regulation has not
been promising.

11. The quoted language is taken from various sections of the federal Animal Wel-
fare Act, which is discussed infra.

12. See Richard A. Posner, Economic Analysis of Law, 3d ed. (Boston: Little, Brown,
1986), 495.

13. See James Turner, Reckoning with the Beast (Baltimore: Johns Hopkins Univer-
sity Press, 1980), 85. Turner states that “Bergh tried in 1867 to smuggle a ban on vivisec-
tion into an anticruelty bill then before the legislature. [John Call] Dalton [a prominent an-
imal experimenter] and the state medical society foiled this maneuver, but battle was joined
several more times in the seventies.”

14. Andrew N. Rowan, Of Mice, Models, and Men (Albany: State University of New
York Press, 1984), 49. Efforts in the District of Columbia were triggered by the British leg-
islation. Senator McMillan introduced the bill, which was patterned very closely on the
British act and severely limited causing unrelieved pain in animals used for vivisection. The
bill provided that the experiment must be intended to advance physiological knowledge, ad-
vance knowledge necessary for saving or prolonging lives, or alleviate suffering. In addi-
tion, the experimenter needed to have a license, the cornerstone of the British law, granted
by the commissioners of the District of Columbia, to do experiments that had the potential
to cause pain. The commissioners could, at their discretion, append to any license condi-
tions that would facilitate the goals of the legislation. Most important, the bill provided that
an animal must be anesthetized throughout the entire experiment, and killed before recov-

314 Notes to Chapter Nine



ering if the pain was likely to persist. The bill prohibited the use of animals for education
purposes in public schools, but provided an exception for qualified instructors in medical
schools, hospitals, and colleges as long as the animal use was “absolutely necessary” for
instruction, the anesthesia provisions of the bill were observed, and the instructor held a cer-
tificate required under the bill. The salient difference between a license and certificate was
that the latter was limited in duration or applied to specific experiments. The bill prohibited
any experiments using dogs, cats, horses, asses, and mules, unless the experimenter could
demonstrate the need for such species. Further, the bill prohibited any painful experiments
from being performed before the general public.

The bill provided that the commission could require registration of all facilities in
which vivisection was practiced, and that all places in which animals were used in experi-
ments for instructional purposes had to be registered and approved by the commission. Fur-
ther, the bill provided that the commissioners could direct any licensee to report on her ex-
periments, that the Washington Humane Society (and other commission appointees) had
the power to make inspections without notice of the facilities, and that the application for
a license or certificate be signed by three licensed and practicing physicians and by a pro-
fessor of physiology, anatomy, medicine, medical jurisprudence, or surgery. The commis-
sioners could disallow or suspend a certificate at any time and could revoke a license “on
their being satisfied that a license ought to be revoked.” The bill empowered judges sitting
in criminal cases to permit an experiment if necessary for the purposes of a case. Finally,
the bill imposed a sanction of a fine not exceeding $150 for a first offense and, for a subse-
quent offense, a fine not exceeding $300 or a term of imprisonment not exceeding six
months.

The bill was referred to the Committee on the District of Columbia, which in turn re-
ferred it to the commissioners of the District of Columbia. The commissioners held a pub-
lic hearing on the bill and then appointed a committee consisting of Dr. George M. Stern-
berg, surgeon general of the United States, Dr. William C. Woodward, health officer of the
District of Columbia, and Henry B. MacFarland, of the Washington Humane Society, to
study the bill and make recommendations. The report states that Sternberg and Woodward
claimed that no legislation was needed and that MacFarland supported a modified version.

An amended form of the bill was recommended for passage. The amended bill con-
tained exemptions to the prohibitions on the infliction of pain contained in the earlier bill.
The amended bill provided that in innoculation experiments, or tests of drugs or medicines,
the animal need not be anesthetized or killed afterward. Moreover, the amended bill pro-
vided that anesthesia was not required during the process of recovery from surgical proce-
dures. The amended bill sought to weaken the role of the commissioners of the District of
Columbia by permitting an authorized officer of the federal government or of the District
of Columbia to issue licenses, and by transferring power over laboratory inspections from
the commission to the president, who was to appoint four inspectors who would serve with-
out compensation. The role of the Washington Humane Society was eliminated entirely.
The power of the commission to revoke a license was not mentioned in the amended bill,
although the ability of the commission to disallow or suspend certificates remained. There
were other minor changes in the amended bill. See S. Rep. No. 1049, 54th Cong., 1st Sess.
(1896).

15. For additional discussion of the legislation proposed for the District of Columbia,
see Patricia P. Gossel, “William Henry Welch and the Antivivisection Legislation in the
District of Columbia, 1896–1900,” 40 J. Hist. Med. 397 (1985); see also Turner, Reckon-
ing with the Beast, at 114–15.
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16. S. Rep. No. 1049, at III.
17. Ibid., at VII.
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Brewer, E. D. White, R. W. Peckham, and George Shiras Jr. of the United States Supreme
Court; Justices Walter S. Cox, A. B. Hagner, and C. C. Cole of the Supreme Court of the
District of Columbia; Chief Justice W. A. Richardson and Justices C. C. Nott and Lawrence
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23. Prohibit Vivisection in the District of Columbia: Hearings on H.R. 5572 Before

the House Comm. on the District of Columbia, 79th Cong., 2d Sess. (1946).
24. See S. 3570, 86th Cong., 2d Sess. (1960).
25. See H.R. 1937, 87th Cong., 1st Sess. (1961); H.R. 3556, 87th Cong., 1st Sess.

(1961).
26. Humane Treatment of Animals Used in Research: Hearings on H.R. 1937 and

H.R. 3556 Before a Subcomm. of the House Comm. on Interstate and Foreign Commerce,
87th Cong., 2d Sess. (1962), 364 (statement of F.J.L. Blasingame).

27. Ibid., at 365.
28. Ibid., at 317 (statement of R. A. Rohweder).
29. See, e.g., ibid., at 321 (statement of J. Swearingen, American Public Health As-

sociation).
30. The bills were H.R. 4856, 88th Cong., 1st Sess. (1963); H.R. 8957, 88th Cong.,

1st Sess. (1963); H.R. 12408, 88th Cong., 2d Sess. (1964); S. 1071, 89th Cong., 1st Sess.
(1965). Of these bills, the only one that took a radically different approach from what had
been before Congress since at least 1960 was H.R. 8957, which, in essence, provided for
federal financial and other assistance to improve facilities and provide for better employee
training.

31. L. Meyer Jones, “Why AVMA Says No to Proposed Federal Legislation on Hu-
mane Care of Laboratory Animals,” 142 J. Am. Veterinary Med. Ass’n 293, 295 (1963)
(quoting AVMA letter).

32. In 1913–14, those opposed to vivisection brought charges against faculty mem-
bers of the University of Pennsylvania, claiming that their use of animals in experiments
violated the anticruelty law. Although five indictments were issued, the jury did not return
verdicts of conviction. National societies opposed to vivisection then planned to initiate
cruelty charges against all prominent surgeons who used animals in experiments. The plan
never materialized. See William J. Shultz, The Humane Movement in the United States
1910–1922 (New York: Columbia University, 1924), 157.

33. See, e.g., Wis. Stat. Ann. § 174.13 (West 1989) (providing for the release of un-
claimed dogs to research institutions). This law was passed originally in 1949.

34. See Act of June 19, 1947, No. 241, 1947 Mich. Pub. Acts 369.
35. See Mich. Stat. Ann. § 14.15 (2672)-(2676) (Callaghan 1988 & Supp. 1993).

There have been some recent efforts to exercise more state and local authority over animal
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experimentation. For example, legislators in New York have sought to fortify regulatory
procedures to include an IACUC. In Cambridge, Massachusetts, animal welfare advocates
succeeded in getting an ordinance that permits some local regulation of animal experimen-
tation.

36. 116 Cong. Rec. 40,461 (1970) (statement of Sen. Dole).
37. Regulate the Transportation, Sale, and Handling of Dogs and Cats Used for Re-

search and Experimentation: Hearings on H.R. 9743 et al. Before the Subcomm. on Live-
stock and Feed Grains of the House Comm. on Agric., 89th Cong., 1st Sess. (1965), 2 (state-
ment of Rep. Poage).

38. Ibid., at 4.
39. Ibid., at 19 (statement of L. Greenbaum).
40. Ibid., at 57 (statement of L. Nangeroni).
41. Ibid., at 88 (statement of W. Kinter, A. Farah, and S. Martin).
42. Ibid., at 89 (statement of E. Beddingfield Jr.).
43. Regulate the Transportation, Sale, and Handling of Dogs and Cats Used for

Research and Experimentation: Hearings on H.R. 9743 et al. Before the Subcomm. 
on Livestock and Feed Grains of the House Comm. on Agric., 89th Cong., 2d Sess.
(1966).

44. Ibid., at 12 (statement of Orville Freeman).
45. OTA Report, at 298.
46. Animal Dealer Regulation: Hearings on S. 2322, S. 3059, and S. 3138 Before

the Senate Comm. on Commerce, 89th Cong., 2d Sess. (1966). For the history of the 1966
legislation, see 1966 U.S.C.C.A.N. 2635. For the text of the law, see 1966 U.S.C.C.A.N.
400.

47. Laboratory Animal Welfare Act, Pub. L. No. 89-544, 80 Stat. 350 (1966).
48. Ibid., § 2(h).
49. Ibid., § 12.
50. Ibid., § 13.
51. Ibid., § 18.
52. Ibid., §§ 3, 4.
53. Ibid., § 6.
54. Ibid., § 7.
55. Ibid., § 5.
56. Ibid., § 11.
57. Ibid., § 10.
58. Ibid., § 16.
59. Ibid., §§ 19(a), (c).
60. Ibid., § 20.
61. Animal Welfare Act of 1970, Pub. L. No. 91-579, 84 Stat. 1560.
62. House Committee on Agriculture, Report on Animal Welfare Act of 1970, H.R.

Rep. No. 1651, 91st Cong., 2d Sess. (1970), 1, reprinted in 1970 U.S.C.C.A.N. 5103, at
5104.

63. Animal Welfare Act of 1970, § 3.
64. Ibid.
65. Ibid.
66. Ibid., § 14.
67. 116 Cong. Rec. 40,155 (1970) (statement of Rep. Foley).
68. Ibid., at 40,460 (statement of Sen. Cotton).
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69. Ibid., at 40,461 (article by Ann Cottrell Free). This article was also presented dur-
ing deliberations in the House. See ibid., at 40,157.

70. Animal Welfare Act of 1970, § 14,
71. Ibid., § 13.
72. Ibid., § 17.
73. Ibid., § 10.
74. Animal Welfare Act Amendments of 1976, Pub. L. No. 94-279, 90 Stat. 417.
75. Ibid., § 4.
76. House Committee on Agriculture, Report on the Animal Welfare Act Amendments

of 1976, H.R. Rep. 801, 94th Cong., 2d Sess. (1976), 8.
77. AWA Amendments of 1976, § 17.
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80. See The Use of Animals in Medical Research and Testing: Hearings Before the

Subcomm. on Science, Research, and Technology of the House Comm. on Science and
Technology, 97th Cong., 1st Sess. (1981).

81. Humane Care and Development of Substitutes for Animals in Research Act:
Hearing on H.R. 6245 Before the Subcomm. on Science, Research, and Technology of the
House Comm. on Science and Technology, 97th Cong., 2d Sess. (1982), 10 (statement of
William Raub).

82. Ibid., at 18.
83. See ibid., at 33 (statement of Dale Schwindaman of APHIS testifying on behalf

of the USDA).
84. Improved Standards for Lab. Animals Act; and Enforcement of the Animal Wel-

fare Act by the Animal and Plant Health Inspection Serv.: Hearing on H.R. 5725 Before the
Subcomm. on Dep’t Operations, Research, and Foreign Agric. of the House Comm. on
Agric., 98th Cong., 2d Sess. (1984), 2 (statement of Rep. Brown).

85. Food Security Act of 1985, Pub. L. No. 99-198, § 1751, 99 Stat. 1354, 1645.
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87. 7 U.S.C. § 2143(a) (3) (A).
88. 7 U.S.C. § 2143(a) (3) (B).
89. 7 U.S.C. § 2143(a) (3) (C) (i–iv).
90. 7 U.S.C. § 2143(a) (3) (C) (v).
91. “Survival surgery” is a term used to describe surgery from which an animal is per-

mitted to recover, usually to be used in further experimental procedures. For example, vet-
erinary schools routinely used animals for multiple “practice” surgeries. I became aware of
one case in which an animal at the University of Pennsylvania School of Veterinary Med-
icine was subjected to more than a dozen major “practice” surgeries.

92. 7 U.S.C. 2143(a) (3) (D) (i–ii).
93. The act defines “research facility” to include “any school (except an elementary

or secondary school), institution, organization, or person that uses or intends to use live an-
imals in research, tests, or experiments, and that (1) purchases or transports live animals in
commerce, or (2) receives funds under a grant, award, loan, or contract from a department,
agency, or instrumentality of the United States for the purpose of carrying out research,
tests, or experiments.” 7 U.S.C. § 2132(e).

94. 7 U.S.C. § 2143(b) (1). Federal facilities are governed by § 2143(c). The AWA
specifies the IACUC as a “committee.” The USDA and Public Health Service use the ex-
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pression “Institutional Animal Care and Use Committee” as a “generic term for a com-
mittee whose function is to ensure appropriate and humane animal care and use.” 54 Fed.
Reg. 36,112, at 36,115 (1989). Similarly, under 42 U.S.C. § 289d (1988), which concerns
the Public Health Service, “each entity which conducts biomedical research under this
Act” shall have an “animal care committee.” This committee, “which shall be appointed
by the chief executive officer of the institution,” shall review the animal care and use at
the facility on at least a semiannual basis, keep records of such reviews, and file certain
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98. 7 U.S.C. § 2143(b) (3).
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105. 7 U.S.C. § 2146(a).
106. Ibid.
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Epilogue

1. As I have stated earlier, the mere protection of an interest, even when that pro-
tection is not contingent on consequential considerations, does not necessarily mean that a
right exists.

2. See generally Peter Singer, Animal Liberation, 2d ed. (New York: New York Re-
view of Books, 1990).

3. F. Barbara Orlans, In the Name of Science: Issues in Responsible Animal Exper-
imentation (New York: Oxford University Press, 1993).

4. Andrew N. Rowan, Of Mice, Models, and Men (Albany: State University of New
York Press, 1984).

5. There are, of course, variants of this third welfarist alternative. For example,
someone who subscribes to this third alternative may maintain that although welfarist
changes may not themselves lead to abolition, the incremental changes, with the attendant
educational and legislative campaigns, will effect a gradual change in social consciousness
about the status of animals, which will then lead to abolition of vivisection or the recogni-
tion of rights. Although this variant does not require a causal relationship between the
changes and the final goal, it accepts that there is a causal relationship between the efforts
to achieve the change and the goal of abolition. A person might also maintain that there is
no causal relationship between incremental change and raised consciousness, or between
these changes and the ultimate goal of animal rights, but that incremental change is simply
preferable to no change at all while other—and causally unrelated—efforts to raise con-
sciousness continue.

330 Notes to the Epilogue



Selected Bibliography

Animals: Philosophy, History,
Animal Rights, and Animal Welfare

Achor, Amy Blount. Animal Rights. Yellow Springs, Ohio: WriteWare, 1992.
American Medical Association. Use of Animals in Biomedical Research: The Challenge

and the Response. AMA white paper, 1989.
Animal Welfare Institute, ed. Beyond the Laboratory Door. Washington, D.C.: Animal

Welfare Institute, 1985.
Baird, Robert M., and Stuart E. Rosenbaum, eds. Animal Experimentation: The Moral

Issues. Buffalo, N.Y.: Prometheus Books, 1991.
Baker, Ron. The American Hunting Myth. New York: Vantage Press, 1985.
Barlow-Kennett, Richard. “Address to the Working Classes.” In Vivisection in America, 4th

ed., edited by Francis P. Cobbe and Benjamin Bryan. London: Swan, Sonnenschein
& Co., 1980.

Batten, Peter. Living Trophies. New York: Thomas Y. Crowell Co., 1976.
Bekoff, Marc, and Dale Jamieson, eds. Interpretation and Explanation in the Study of

Animal Behavior. Vol. 1. Boulder, Colo.: Westview Press, 1990.
⎯⎯⎯, eds. Interpretation and Explanation in the Study of Animal Behavior. Vol. 2.

Boulder, Colo.: Westview Press, 1990.
Boudet, Jacques. Man and Beast: A Visual History, translated by Anne Carter. New York:

Golden Press, 1964.
Carruthers, Peter. The Animals Issue. Cambridge: Cambridge University Press, 1992.
Carson, Gerald. Men, Beasts, and Gods. New York: Charles Scribner’s Sons, 1972.
Cavalieri, Paola, and Peter Singer, eds. The Great Ape Project. New York: St. Martin’s

Press, 1993.
Clark, Stephen R. L. The Moral Status of Animals. Oxford: Clarendon Press, 1977.
⎯⎯⎯. “The Rights of Wild Things.” 22 Inquiry 171 (1979).
Clarke, A. B., and Andrew Linzey, eds. Political Theory and Animal Rights. London: Pluto

Press, 1990.
Cobbe, Francis P., and Benjamin Bryan, eds. Vivisection in America. London: Swan,

Sonnenschein & Co., 1890.
Cohen, Carl. “The Case for the Use of Animals in Biomedical Research.” 315 New Eng. J.

Med. 865 (1986).

331



Cohn, Priscilla N. “Pro and Con: Should Animals Be Used for Research?” Philadelphia
Inquirer, May 25, 1986, at P-1.

Diner, Jeff. Physical and Mental Suffering of Experimental Animals. Washington, D.C.:
Animal Welfare Institute, 1979.

⎯⎯⎯. “A Review of the Scientific Literature, 1978–1984.” In Beyond the Laboratory
Door, edited by the Animal Welfare Institute. Washington, D.C.: Animal Welfare
Institute, 1985.

Donovan, Josephine. “Animal Rights and Feminist Theory.” In Ecofeminism: Women,
Animals, Nature, edited by Greta Gaard. Philadelphia: Temple University Press,
1993.

Feinberg, Joel. “The Rights of Animals and Unborn Generations.” In Philosophy and
Environmental Crisis, edited by William T. Blackstone. Athens: University of
Georgia Press, 1974.

Fox, Michael A. The Case for Animal Experimentation. Berkeley and Los Angeles:
University of California Press, 1986.

Francione, Gary L. “A Common Bond.” Animal’s Voice, April/May 1991, at 54.
Fraser, Caroline. “The Raid at Silver Spring.” New Yorker, April 19, 1993, at 66.
Freeman, Alan, and Betty Mensch. “Scratching the Belly of the Beast.” In Animal Experi-

mentation, edited by Robert M. Baird and Stuart E. Rosenbaum. Buffalo, N.Y.:
Prometheus Books, 1991.

French, Richard D. Antivivisection and Medical Science in Victorian Society. Princeton,
N.J.: Princeton University Press, 1975.

Frey, R. G. Interests and Rights: The Case Against Animals. Oxford: Clarendon Press,
1980.

⎯⎯⎯. Rights, Killing, and Suffering. Oxford: Basil Blackwell, 1983.
⎯⎯⎯. “The Significance of Agency and Marginal Cases.” 39 Philosophica 39 (1987).
Gaard, Greta, ed. Ecofeminism: Women, Animals, Nature. Philadelphia: Temple University

Press, 1993.
Gallistel, C. R. “Bell, Magendie, and the Proposals to Restrict the Use of Animals in

Neurobehavioral Research.” 36 Am. Psychologist 357 (1981).
Garattini, Silvio, and D. W. van Bekkum. The Importance of Animal Experimentation for

Safety and Biomedical Research. Dordrecht: Kluwer Academic Publishers, 1990.
Garner, Robert. Animals, Politics and Morality. New York: St. Martin’s Press, 1993.
Gold, Mark. Assault and Battery. London: Pluto Press, 1983.
Gossel, Patricia P. “William Henry Welch and the Antivivisectionist Legislation in the

District of Columbia, 1896–1900.” 40 J. Hist. Med. 397 (1985).
Grandin, Temple. Recommended Animal Handling Guidelines for Meat Packers. Ameri-

can Meat Institute, 1991.
Griffin, Anne, and Jeri A. Sechzer. “Mandatory Versus Voluntary Regulation of Biomed-

ical Research.” 406 Annals N.Y. Acad. Sci. 187 (1983).
Griffin, Donald R. Animal Thinking. Cambridge: Harvard University Press, 1984.
⎯⎯⎯. The Question of Animal Awareness. Rev. ed. New York: Rockefeller University

Press, 1981.
Grunewald, Carol, and Jim Mason. “The Head Injury Lab Break-In.” Animals’ Agenda,

May 1985, at 1.
Guillermo, Kathy S. Monkey Business. Washington, D.C.: National Press, 1993.
Hampson, Judith. “Legislation and the Changing Consensus.” In Animal Experimentation:

332 Selected Bibliography



The Consensus Changes, edited by Gill Langley. New York: Chapman & Hall,
1989.

Harrison, Ruth. Animal Machines. London: Vincent Stuart, 1964.
Hays, H. R. Birds, Beasts, and Men. New York: G. P. Putnam’s Sons, 1972.
Hendriksen, C.F.M., and H.B.W.M. Koeter, eds. Animals in Biomedical Research. Ams-

terdam: Elsevier, 1991.
Humane Society of the United States. “Petition for Changes in Reporting Procedures Un-

der the Animal Welfare Act Before the Animal and Plant Health Inspection Service
of the United States Department of Agriculture.” 1985.

Hurnik, Frank, and Hugh Lehman. “Unnecessary Suffering: Definition and Evidence.” 3
Int’l J. Stud. Animal Prob. 131 (1982).

Jasper, James M., and Dorothy Nelkin. The Animal Rights Crusade. New York: Macmil-
lan, 1992.

Kaufman, Stephen R., Kathryn Hahner, and Joan Dunayer, eds. Perspectives on Animal
Research. Vol. 2. New York: Medical Research Modernization Committee, 1990.

Kaufman, Stephen R., and Betsy Todd, eds. Perspectives on Animal Research. Vol. 1. New
York: Medical Research Modernization Committee, 1989.

Keen, William Williams. Animal Experimentation and Medical Progress. Boston:
Houghton Mifflin Co., 1914.

Langley, Gill, ed. Animal Experimentation: The Consensus Changes. New York: Chapman
& Hall, 1989.

Lansbury, Coral. The Old Brown Dog. Madison: University of Wisconsin Press, 1985.
Leahy, Michael P. T. Against Liberation. London: Routledge, 1991.
Leffingwell, Albert. An Ethical Problem. London: G. Bell & Sons, 1914.
Linzey, Andrew. Christianity and the Rights of Animals. London: S.P.C.K., 1987.
Linzey, Andrew, and Tom Regan, eds. Animals and Christianity. New York: Crossword,

1988.
Lowe, Franklin. “Using Animals in Research: What’s Going on Here?” Chron. of Higher

Educ., September 18, 1985.
Mason, Jim, and Peter Singer. Animal Factories. Rev. ed. New York: Harmony Books,

1990.
McCarthy, Charles. “Improved Standards for Laboratory Animals?” 3 Kennedy Inst. Ethics

J. 293 (1993).
McCloskey, H. J. “Moral Rights and Animals.” 22 Inquiry 23 (1979).
McGinn, Colin. “Evolution, Animals, and the Basis of Morality.” 22 Inquiry 81 (1979).
McKenna, Virginia, Will Travers, and Jonathan Wray, eds. Beyond the Bars. Wellingbor-

ough, Northamptonshire: Thorsons Publishing Group, 1987.
McLaughlin, Ronald M. “Animal Rights vs. Animal Welfare: Can Animal Use Meet the

Needs of Science and Society?” In Animal Research, Animal Rights, Animal Legis-
lation, edited by Patrick W. Concannon. Champaign, Ill.: Society for the Study of
Reproduction, 1990.

Medical Research Modernization Committee. A Critical Look at Animal Research. New
York: Medical Research Modernization Committee, 1990.

Midgley, Mary. Animals and Why They Matter. Athens: University of Georgia Press, 1984.
Morton, Eugene S., and Jake Page. Animal Talk. New York: Random House, 1992.
National Academy of Sciences, Institute of Medicine. Science, Medicine, and Animals.

Washington, D.C.: National Academy Press, 1991.

Selected Bibliography 333



National Research Council, Commission of Life Sciences, Committee on Pain and Distress
in Laboratory Animals. Recognition and Alleviation of Pain and Distress in Labo-
ratory Animals. Washington, D.C.: National Academy Press, 1992.

Newkirk, Ingrid. “Total Victory, Like Checkmate, Cannot Be Achieved in One Move.”
Animal’s Agenda, January/February 1992, at 43.

Noske, Barbara. Humans and Other Animals. London: Pluto Press, 1989.
Office of Technology Assessment. Alternatives to Animal Use in Research, Testing, and

Education. Washington, D.C.: Office of Technology Assessment, 1986.
Orem, John M. “Demands That Research Be Useful Threaten to Undermine Basic Science

in This Country.” Chron. Higher Educ., March 14, 1990, at B1.
Orlans, F. Barbara. In the Name of Science: Issues in Responsible Animal Experimentation.

New York: Oxford University Press, 1993.
Overcast, Thomas D., and Bruce D. Sales. “Regulation of Animal Experimentation.” 254

JAMA 1944 (1985).
Pacheco, Alex, and Anna Francione. “The Silver Spring Monkeys.” In In Defense of

Animals, edited by Peter Singer. New York: Basil Blackwell, 1985.
Pardes, Herbert, Anne West, and Harold A. Pincus. “Physicians and the Animal Rights

Movement.” 324 New Eng. J. Med. 1640 (1991).
Parsons, Howard L., ed. Marx and Engels on Ecology. Westport, Conn.: Greenwood Press,

1977.
Paton, William. Man and Mouse. 2d ed. New York: Oxford University Press, 1993.
Phillips, Mary T., and Jeri A. Sechzer. Animal Research and Ethical Conflict: An Analysis

of the Scientific Literature, 1966–1986. New York: Springer-Verlag, 1989.
Pratt, Dallas. Alternatives to Pain in Experiments on Animals. New York: Argus Archives,

1980.
Rachels, James. Created From Animals. New York: Oxford University Press, 1990.
Radner, Daisie, and Michael Radner. Animal Consciousness. Buffalo, N.Y.: Prometheus

Books, 1989.
Regan, Tom. The Case for Animal Rights. Berkeley and Los Angeles: University of

California Press, 1983.
⎯⎯⎯. “The Case for Animal Rights.” In In Defense of Animals, ed. Peter Singer. New

York: Basil Blackwell, 1985.
⎯⎯⎯. “An Examination of One Argument Concerning Animal Rights.” 22 Inquiry 189

(1979).
⎯⎯⎯, ed. Matters of Life and Death. 2d. ed. New York: Random House, 1986.
Regan, Tom, and Gary L. Francione. “A Movement’s Means Create Its Ends.” Animals’

Agenda, January/February 1992, at 40.
Regan, Tom, and Peter Singer, eds. Animal Rights and Human Obligations. 2d ed. Engle-

wood Cliffs, N.J.: Prentice-Hall, 1989.
Reines, Brandon. Psychology Experiments on Animals: A Critique of Animal Models of

Human Psychopathology. Jenkintown, Pa.: American Anti-Vivisection Society, 1982.
Rifkin, Jeremy. Beyond Beef. New York: Dutton Books, 1992.
Robbins, John. Diet for a New America. Walpole, N.H.: Stillpoint Publishing, 1987.
Rodd, Rosemary. Biology, Ethics, and Animals. Oxford: Clarendon Press, 1990.
Rollin, Bernard E. Animal Rights and Human Morality. Rev. ed. Buffalo, N.Y.: Pro-

metheus Books, 1992.
⎯⎯⎯. “Definition of the Concept of ‘Humane Treatment’ in Relation to Food and

Laboratory Animals.” 1 Int’l. J. Stud. Animal Prob. 234 (1980).

334 Selected Bibliography



⎯⎯⎯. The Unheeded Cry. Oxford: Oxford University Press, 1989.
Rollin, Bernard E., and M. Lynne Kesel, eds. The Experimental Animal in Biomedical

Research. Vol. 1. Boca Raton, Fla.: CRC Press, 1990.
Rowan, Andrew N., “Cruelty to Animals.” 6 Anthrozoos 218 (1993).
⎯⎯⎯. Of Mice, Models, and Men. Albany: State University of New York Press, 1984.
Rowan, Andrew N., Franklin M. Loew, et al. The Animal Research Controversy. Grafton,

Mass.: Tufts University School of Veterinary Medicine, 1994.
Rowan, Andrew N., and Bernard E. Rollin. “Animal Research—For and Against: 

A Philosophical, Social, and Historical Perspective.” 27 Persp. Biology & Med. 1985.
Royal Commission on Vivisection. Evidence by the Honble. Stephen Coleridge. London:

NAVS, 1907.
Ruesch, Hans. Slaughter of the Innocent. New York: Civitas, 1978. Reprint, 1983.
Rupke, Nicolaas A. Vivisection in Historical Perspective. London: Crook Helm, 1987.
Ryder, Richard D. Animal Revolution: Changing Attitudes Towards Animals. Oxford: Basil

Blackwell, 1989.
⎯⎯⎯. Victims of Science. Rev. ed. London: National Anti-Vivisection Society, 1983.
Salt, Henry S. Animals’ Rights Considered in Relation to Social Progress. Clarks Summit,

Pa.: International Society for Animal Rights, 1980.
Sapontzis, S. F. Morals, Reason, and Animals. Philadelphia: Temple University Press, 1987.
Schell, Orville. Modern Meat. New York: Random House, 1984.
Sechzer, Jeri A., ed. “The Role of Animals in Biomedical Research.” 406 Annals N.Y. Acad.

Sci. (1983).
Serpell, James. In the Company of Animals. Oxford: Basil Blackwell, 1986.
Sharpe, Robert. The Cruel Deception. Wellingborough, Northamptonshire: Thorsons

Publishing Group, 1988.
Shultz, William J. The Humane Movement in the United States 1910–1922. New York:

Columbia University, 1924.
Singer, Peter. Animal Liberation. 2d. ed. New York: New York Review of Books, 1990.
⎯⎯⎯. “Ethics and Animals.” 13 Behavioral & Brain Sci. 45 (1990).
⎯⎯⎯, ed. In Defense of Animals. New York: Basil Blackwell, 1985.
Smith, Jane E., and Kenneth M. Boyd, eds. Lives in the Balance. Oxford: Oxford 

University Press, 1991.
Sorabji, Richard. Animal Minds and Human Morals. Ithaca, N.Y.: Cornell University Press,

1993.
Sperling, Susan. Animal Liberators. Berkeley and Los Angeles: University of California

Press, 1988.
Sperlinger, David, ed. Animals in Research: New Perspectives in Animal Experimentation.

Chichester: John Wiley & Sons, 1981.
Stephens, Martin L. Maternal Deprivation Experiments in Psychology: A Critique of

Animal Models. Boston: New England Anti-Vivisection Society, 1986.
Sumner, L. W. “Animal Welfare and Animal Rights.” 13 J. Med. & Phil. 159 (1988).
Taylor, Thomas. A Vindication of the Rights of Brutes. London: Edward Jeffery, 1792.
Tufts University School of Veterinary Medicine, Center for Animals and Public Policy.

“Animal Rights Versus Animal Welfare: A False Dichotomy?” Animal Policy
Report, April 1993.

Turner, James. Reckoning With the Beast. Baltimore: Johns Hopkins University Press,
1980.

U.S. Congress. Office of Technology Assessment. Alternatives to Animal Use in Research,

Selected Bibliography 335



Testing, and Education. Washington, D.C.: U.S. Government Printing Office, 
1986.

U.S. General Accounting Office. Report to the Chairman, Subcommittee on Agriculture,
Rural Development and Related Agencies Committee on Appropriations United
States Senate: The Dep’t of Agriculture’s Animal Welfare Program. Washington,
D.C.: General Accounting Office, 1985.

U.S. Public Health Service/National Institutes of Health. Evaluation of Experimental
Procedures Conducted at the University of Pennsylvania Experimental Head Injury
Laboratory 1981–1984 in Light of the Public Health Service Animal Welfare Policy.
Bethesda, Md.: National Institutes of Health, July 17, 1985.

⎯⎯⎯. Guide for the Care and Use of Laboratory Animals. Bethesda, Md.: National
Institutes of Health, 1985.

⎯⎯⎯. Institutional Animal Care and Use Committee Guidebook. Bethesda, Md.: Na-
tional Institutes of Health, 1992.

⎯⎯⎯. Public Health Service Policy on the Humane Use of Laboratory Animals.
Bethesda, Md.: National Institutes of Health, 1986.

⎯⎯⎯. Using Animals in Intramural Research: Guidelines for Investigators. Bethesda,
Md.: National Institutes of Health, 1992.

Vance, Richard P. “An Introduction to the Philosophical Presuppositions of the Animal
Liberation/Rights Movement.” 268 J. Am. Med. Ass’n. 1715 (1992).

Vyvyan, John. In Pity and in Anger. London: Michael Joseph, 1969.
Ware, Michael D. “The ALF Strikes.” Animals’ Agenda, July/August 1984, at 1.
Westcott, E. A Century of Vivisection and Anti-Vivisection. London: C. W. Daniel Co.,

1949.

Animals and the Law

Animal Welfare Institute, ed. Animals and Their Legal Rights. 4th ed. Washington, D.C.:
Animal Welfare Institute, 1990.

Bean, Michael J. The Evolution of National Wildlife Law. New York: Praeger, 1983.
Blackman, D. E., P. N. Humphreys, and P. Todd, eds. Animal Welfare and the Law.

Cambridge: Cambridge University Press, 1989.
Brody, Mimi. “Animal Research: A Call for Legislative Reform Requiring Ethical Merit

Review.” 13 Harv. Envtl. L. Rev. 423 (1989).
Coggins, George C. “Wildlife and the Constitution: The Walls Come Tumbling Down.” 55

Wash. L. Rev. 295 (1980).
Cohen, Henry. “The Legality of the Agriculture Department’s Exclusion of Rats and Mice

from Coverage Under the Animal Welfare Act.” 31 St. Louis U.L.J. 543 (1987).
Cohn, Priscilla N. “Animals as Property and the Law.” In Law and Semiotics, vol. 1, edited

by Roberta Kevelson. New York: Plenum Press, 1987.
Dresser, Rebecca. “Assessing Harm and Justification in Animal Research: Federal Policy

Opens the Laboratory Door.” 40 Rutgers L. Rev. 723 (1988).
⎯⎯⎯. “Research on Animals: Values, Politics, and Regulatory Reform.” 58 S. Cal. L.

Rev. 1147 (1985).
Dukes, Esther F. “The Improved Standards for Laboratory Animals Act: Will It Ensure that

the Policy of the Animal Welfare Act Becomes a Reality?” 31 St. Louis U.L.J. 519
(1987).

336 Selected Bibliography



Evans, E. P. The Criminal Prosecution and Capital Punishment of Animals. New York: E.
P. Dutton, 1906.

Falkin, Larry. Comment, “Taub v. State: Are State Anti-Cruelty Statutes Sleeping Giants?”
2 Pace Envtl. L. Rev. 255 (1985).

Favre, David S., and Murray Loring. Animal Law. Westport, Conn.: Quorum Books, 1983.
Field-Fisher, T. G. Animals and the Law. London: Universities Federation for Animal

Welfare, 1964.
Francione, Gary L. “The Constitutional Status of Restrictions on Experiments Involving

Nonhuman Animals: A Comment on Professor Dresser’s Analysis.” 40 Rutgers L.
Rev. 797 (1988).

⎯⎯⎯. “Future Research Without Nonhuman Animals: An Introduction.” In Proceedings
of the First International Medical Conference: Future Medical Research Without the
Use of Animals: Facing the Challenge, edited by Nina Natelson and Murry Cohen.
Tel Aviv: CHAI, 1990.

⎯⎯⎯. “Personhood, Property, and Legal Competence.” In The Great Ape Project, edited
by Paola Cavalieri and Peter Singer. New York: St. Martin’s Press, 1993.

Francione, Gary L., and Anna E. Charlton. Vivisection and Dissection in the Classroom.
Jenkintown, Pa.: American Anti-Vivisection Society, 1990.

Hamilton, Ruth R. Casenote, “Of Monkeys and Men—Article III Standing Requirements
in Animal Biomedical Research Cases.” 24 Creighton L. Rev. 1515 (1991).

Holton, A. Camille. Note, “International Primate Protection League v. Institute for
Behavioral Research: The Standing of Animal Protection Organizations Under the
Animal Welfare Act.” 4 J. Contemp. Health L. & Pol’y 469 (1988).

Hyde, Walter W. “The Prosecution and Punishment of Animals and Lifeless Things in the
Middle Ages and Modern Times.” 64 U. Pa. L. Rev. 696 (1916).

Ingham, John H. The Law of Animals. Philadelphia: T. & J. W. Johnson, 1900.
Jones, L. Meyer. “AVMA Statement on Proposed Laboratory Animal Legislation.” 142 J.

Am. Veterinary Med. Ass’n 293 (1963).
⎯⎯⎯. “Why AVMA Says No to Proposed Legislation on Humane Care of Laboratory

Animals.” 147 J. Am. Veterinary Med. Ass’n 1131 (1965).
King, Joseph H., Jr. “The Standard of Care for Veterinarians in Medical Malpractice

Claims.” 58 Tenn. L. Rev. 1 (1990).
Klauber, Bridget. Casenote, “See No Evil, Hear No Evil: The Federal Courts and the Silver

Spring Monkeys.” 63 U. Colo. L. Rev. 501 (1992).
Leavitt, Emily S., and Diane Halverson, “The Evolution of Anticruelty Laws in the United

States.” In Animals and Their Legal Rights, 4th ed., edited by the Animal Welfare
Institute. Washington, D.C.: Animal Welfare Institute, 1990.

Lesser, William H., ed. Animal Patents. New York: Stockton Press, 1989.
Messett, Marci. Note, “They Asked for Protection and They Got Policy: International

Primate’s Mutilated Monkeys.” 21 Akron L. Rev. 97 (1987).
Morris, Clarence. “The Rights and Duties of Beasts and Trees: A Law Teacher’s Essay for

Landscape Architects.” 17 J. Legal Educ. 185 (1964).
Rikleen, Lauren S. “The Animal Welfare Act: Still a Cruelty to Animals.” 7 B. C. Envtl.

Aff. L. Rev. 129 (1978).
Sandys-Winsch, Godfrey. Animal Law. London: Shaw & Sons, 1978.
Solomon, Mark, and Peter C. Lovenheim. “Reporting Requirements Under the Animal

Welfare Act: Their Inadequacies and the Public’s Right to Know.” 3 Int’l J. Stud.
Animal Prob. 210 (1982).

Selected Bibliography 337



Stone, Christopher. “Should Trees Have Standing? Toward Legal Rights for Natural
Objects.” 45 S. Cal. L. Rev. 450 (1972).

General Philosophy, Social and Political Philosophy, 
Jurisprudence, and Law (Excluding Property Law and Slave Law, 

Which Are Listed Separately Below)

Altman, Andrew. Critical Legal Studies. Princeton, N.J.: Princeton University Press, 1990.
American Law Institute. Model Penal Code. Philadelphia: American Law Institute, 1980,

1985.
Aquinas, Thomas. Summa Theologica. Translated by Fathers of the English Dominican

Province. New York: Benziger Brothers, 1947.
Aristotle. Politics. Translated by William Ellis. London: J. M. Dent & Sons, 1935.
Aronowitz, Stanley. Science as Power. Minneapolis: University of Minnesota Press, 1988.
Bailyn, Bernard. The Ideological Origins of the American Revolution. Enlarged ed.

Cambridge: Belknap Press, 1992.
Baker, C. Edwin. “The Ideology of the Economic Analysis of Law.” 5 Phil. & Pub. Aff. 3

(1975).
Bentham, Jeremy. An Introduction to the Principles of Morals and Legislation. Edited by

Laurence J. Lafleur. New York: Hafner Press, 1948.
Blackstone, William. Commentaries on the Laws of England. Chicago: Callaghan & Co.,

1872.
Boyer, Allen. “Crime, Cannibalism, and Joseph Conrad: The Influence of Regina v. Dudley

and Stephens on Lord Jim.” 20 Loy. L.A. L. Rev. 9 (1986).
Carmen, Ira. Cloning and the Constitution. Madison: University of Wisconsin Press, 1985.
Cavalieri, Liebe F. “Science as Technology.” 51 S. Cal. L. Rev. 1153 (1978).
Coase, R. H. “The Problem of Social Cost.” 3 J. L. & Econ. 1 (1960).
Daniels, Norman, ed. Reading Rawls. Stanford, Calif.: Stanford University Press, 1989.
Delgado, Richard. “Norms and Normal Science: Toward a Critique of Normativity in Legal

Thought.” 139 U. Pa. L. Rev. 933 (1991).
Delgado, Richard, and David R. Millen. “God, Galileo, and Government: Toward Consti-

tutional Protection for Scientific Inquiry.” 53 Wash. L. Rev. 349 (1978).
Descartes, René. “Discourse on the Method.” In The Philosophical Writings of Descartes,

translated by John Cottingham et al. Cambridge: Cambridge University Press, 1985.
⎯⎯⎯. Philosophical Letters. Edited and translated by Anthony Kenny. Oxford: Claren-

don Press, 1970.
Dias, R.W.M. Jurisprudence. 3d ed. London: Butterworths, 1970.
Dressler, Joshua. Understanding Criminal Law. New York: Matthew Bender & Co., 1987.
Durkheim, Emile. The Rules of Sociological Method. 8th ed. Edited by George E. G. Gatlin,

translated by Sarah A. Solovay and John H. Mueller. New York: Free Press, 1966.
Dworkin, Ronald. “Is Wealth a Value?” 9 J. Legal Stud. 191 (1980).
⎯⎯⎯. Life’s Dominion. New York: Knopf, 1993.
⎯⎯⎯. “Rights as Trumps.” In Theories of Rights, edited by Jeremy Waldron. Oxford:

Oxford University Press, 1984.
⎯⎯⎯. Taking Rights Seriously. London: Duckworth, 1977.
Dwyer, John P. “The Pathology of Symbolic Legislation.” 17 Ecology L.Q. 233 (1990).

338 Selected Bibliography



Feinberg, Joel. Reason and Responsibility. 2d ed. Encino, Calif.: Dickenson, 1971.
⎯⎯⎯. Rights, Justice, and the Bounds of Liberty. Princeton, N.J. : Princeton University

Press, 1980.
⎯⎯⎯. Social Philosophy. Englewood Cliffs, N.J.: Prentice-Hall, 1973.
Feyerabend, Paul K. Against Method. London: Verso, 1975.
⎯⎯⎯. Problems of Empiricism: Philosophical Papers. Vol. 2. Cambridge: Cambridge

University Press, 1981.
Francione, Gary L. “ Experimentation and the Marketplace Theory of the First Amend-

ment.” 136 U. Pa. L. Rev. 417 (1987).
⎯⎯⎯.“Facing The Nation: The Standards for Copyright, Infringement, and Fair Use of

Factual Works.” 134 U. Pa. L. Rev. 519 (1986).
Frankena, William K. Ethics. 2d ed. Englewood Cliffs, N.J.: Prentice-Hall, 1973.
Furrow, Barry. “Governing Science: Public Risks and Private Remedies.” 131 U. Pa. L.

Rev. 1403 (1983).
Galileo. Dialogue Concerning the Two Chief World Systems—Ptolemaic and Copernican.

Translated by Stillman Drake. Berkeley and Los Angeles: University of California
Press, 1953.

Gewirth, Alan. Human Rights. Chicago: University of Chicago Press, 1982.
⎯⎯⎯. Reason and Morality. Chicago: University of Chicago Press, 1978.
Glendon, Mary Ann. Rights Talk. New York: Free Press, 1991.
Goldberg, Steven. “The Constitutional Status of American Science.” 1979 U. Ill. L.F. 1.
⎯⎯⎯. “The Reluctant Embrace: Law and Science in America.” 75 Geo. L.J. 1341 (1987).
Gray, John C. The Nature and Sources of the Law. 2d ed. Edited by Roland Gray. New

York: Macmillan, 1921.
Greenawalt, Kent. Conflicts of Law and Morality. New York: Oxford University Press,

1987.
⎯⎯⎯. “Utilitarian Justifications for Observances of Rights.” In 24 Nomos: Ethics, Eco-

nomics, and the Law, edited by J. Roland Pennock and John W. Chapman. New
York: New York University Press, 1982.

Guest, A. G., ed. Oxford Essays in Jurisprudence. London: Oxford University Press, 1961.
Habermas, Jürgen. Toward a Rational Society. Translated by Jeremy Shapiro. Boston:

Beacon Press, 1970.
Hacker, P.M.S., and Joseph Raz, eds. Law, Morality, and Society. Oxford: Clarendon Press,

1977.
Haksar, Vinit. “The Nature of Rights.” 64 Archiv für Rechts- und Sozialphilosophie 183

(1978).
Hanson, Norwood R. Perception and Discovery. Edited by Willard C. Humphreys. San

Francisco: Freeman, Cooper & Co., 1969.
Hare, R. M. Freedom and Reason. Oxford: Oxford University Press, 1963.
⎯⎯⎯. Moral Thinking. Oxford: Clarendon Press, 1981.
⎯⎯⎯. “Utility and Rights: Comment on David Lyons’s Essay.” In 24 Nomos: Ethics,

Economics, and the Law, edited by J. Roland Pennock and John W. Chapman. New
York: New York University Press, 1982.

Hart, H.L.A. “Bentham on Legal Rights.” In Oxford Essays in Jurisprudence, 2d ser., edited
by A.W.B. Simpson. Oxford: Clarendon Press, 1973.

⎯⎯⎯. The Concept of Law. Oxford: Clarendon Press, 1961.
⎯⎯⎯. Essays on Bentham. Oxford: Clarendon Press, 1982.

Selected Bibliography 339



Hesse, Mary B. The Structure of Scientific Inference. Berkeley and Los Angeles: Univer-
sity of California Press, 1974.

Hohfeld, Wesley N. Fundamental Legal Conceptions. Edited by Walter W. Cook. New
Haven: Yale University Press, 1923.

Holmes, Oliver W. The Common Law. Edited by Mark DeWolfe Howe. Boston: Little,
Brown, 1963.

Honoré, A. M. “Ownership.” In Oxford Essays in Jurisprudence, edited by A. G. Guest.
London: Oxford University Press, 1961.

Hutchinson, Allan C., ed. Critical Legal Studies. Totowa, N.J.: Rowman & Littlefield,
1989.

Jaffe, Louis L. “Standing to Secure Judicial Review: Public Actions.” 74 Harv. L. Rev. 1265
(1961).

Jonas, Hans. “Freedom of Scientific Inquiry and the Public Interest.” Hastings Center Rep.,
August 1976, at 15.

Kant, Immanuel. Groundwork of the Metaphysic of Morals. Edited and translated by H. J.
Paton. New York: Barnes & Noble, 1950.

Kingdom, Elizabeth. What’s Wrong with Rights? Edinburgh: Edinburgh University Press,
1991.

Kneller, George F. Science as a Human Endeavor. New York: Columbia University Press,
1978.

Kronman, Anthony T. “Wealth Maximization as a Normative Principle.” 9 J. Legal Stud.
227 (1980).

Kuhn, Thomas S. The Structure of Scientific Revolutions. 2d ed. Chicago: University of
Chicago Press, 1970.

Latin, Howard. “Regulatory Failure, Administrative Incentives, and the New Clean Air
Act.” 21 Envtl L. 1647 (1991).

Levins, Richard, and Richard Lewontin. The Dialectical Biologist. Cambridge: Harvard
University Press, 1985.

Locke, John. An Essay Concerning Human Understanding. Edited by John W. Yolton.
London: J. M. Dent & Sons, 1961.

⎯⎯⎯. “Some Thoughts Concerning Education.” In The Works of John Locke in Ten
Volumes, vol. 9, 10th ed., edited by Thomas Tegg et al. Germany: Scientia Verlag
Aalen, 1963.

⎯⎯⎯. Two Treatises of Government. 2d ed. Edited by Peter Laslett. Cambridge: Cam-
bridge University Press, 1967.

Lyons, David. Forms and Limits of Utilitarianism. Oxford: Clarendon Press, 1965.
⎯⎯⎯. “Rights, Claimants, and Beneficiaries.” 6 Am. Phil. Q. 173 (1969).
⎯⎯⎯. “Utility and Rights.” In 24 Nomos: Ethics, Economics, and the Law, edited by J.

Roland Pennock and John W. Chapman. New York: New York University Press,
1982.

MacCormick, Neil. Legal Right and Social Democracy. Oxford: Clarendon Press, 1982.
⎯⎯⎯. “Rights in Legislation.” In Law, Morality, and Society, edited by P.M.S. Hacker

and Joseph Raz. Oxford: Clarendon Press, 1977.
Machan, Tibor R. Individuals and Their Rights. LaSalle, Ill.: Open Court Press, 1989.
Marcuse, Herbert. An Essay on Liberation. Boston: Beacon Press, 1969.
⎯⎯⎯. One-Dimensional Man. Boston: Beacon Press, 1964.
⎯⎯⎯. Studies in Critical Philosophy. Boston: Beacon Press, 1973.
Martin, Rex. Rawls and Rights. Lawrence: University of Kansas Press, 1985.

340 Selected Bibliography



Melden, A. I. Rights and Persons. Berkeley and Los Angeles: University of California
Press, 1977.

Merton, Robert K. The Sociology of Science. Chicago: University of Chicago Press, 1973.
Minow, Martha. Making All the Difference. Ithaca, N.Y.: Cornell University Press, 1990.
Murphy, Jeffrie G., and Jules L. Coleman. The Philosophy of Law. Totowa, N.J.: Rowman

& Littlefield, 1984.
Nelson, Leonard. System of Ethics. Translated by Norbert Guterman. New Haven: Yale

University Press, 1956.
Nozick, Robert. Anarchy, State, and Utopia. New York: Basic Books, 1974.
Paton, George W. A Textbook of Jurisprudence. 3d ed. London: Oxford University Press,

1964.
Pennock, Roland J., and John W. Chapman, eds. Ethics, Economics, and the Law. Vol. 24

of Nomos. New York: New York University Press, 1982.
⎯⎯⎯, eds. Human Rights. Vol. 23 of Nomos. New York: New York University Press,

1981.
Perry, Michael J. Morality, Politics, and Law. New York: Oxford University Press, 1988.
Polinsky, A. Mitchell. An Introduction to Law and Economics. Boston: Little, Brown,

1983.
Popper, Karl R. Conjectures and Refutations. New York: Basic Books, 1962.
Posner, Richard A. Economic Analysis of Law. 3d ed. Boston: Little, Brown, 1986.
⎯⎯⎯. “The Ethical and Political Basis of the Efficiency Norm in Common Law

Adjudication.” 8 Hofstra L. Rev. 487 (1980).
⎯⎯⎯. The Problems of Jurisprudence. Cambridge: Harvard University Press, 1990.
⎯⎯⎯. “Utilitarianism, Economics, and Legal Theory.” 8 J. Legal Stud. 103 (1979).
⎯⎯⎯. “The Value of Wealth: A Comment on Dworkin and Kronman.” 9 J. Legal Stud.

243 (1980).
Prichard, A. M. Leage’s Roman Private Law. 3d ed. London: Macmillan, 1961.
Quine, Willard V. Word and Object. Cambridge: Technology Press of MIT, 1960.
Ravetz, Jerome R. Scientific Knowledge and Its Social Problems. Oxford: Clarendon Press,

1971.
Rawls, John. A Theory of Justice. Cambridge: Belknap Press, 1971.
Raz, Joseph. The Concept of a Legal System. 2d ed. Oxford: Clarendon Press, 1980.
⎯⎯⎯. “On the Nature of Rights.” 93 Mind 194 (1984).
⎯⎯⎯. “Right-Based Moralities.” In Theories of Rights, edited by Jeremy Waldron. Ox-

ford: Oxford University Press, 1984.
Robertson, John A. “The Law of Institutional Review Boards.” 26 UCLA L. Rev. 484

(1977).
⎯⎯⎯. “The Scientist’s Right to Research: A Constitutional Analysis.” 51 S. Cal. L. Rev.

1203 (1978).
Scalia, Antonin. “The Doctrine of Standing as an Essential Element of the Separation of

Powers.” 17 Suffolk U. L. Rev. 881 (1983).
Scheffler, Israel. Science and Subjectivity. Indianapolis, Ind.: Bobbs-Merrill Co., 1967.
Sen, Amartya, and Bernard Williams, eds. Utilitarianism and Beyond. Cambridge: Cam-

bridge University Press, 1982.
Simmons, A. John. The Lockean Theory of Rights. Princeton, N.J.: Princeton University

Press, 1992.
Simpson, A. W. B. Cannibalism and the Common Law. Chicago: University of Chicago

Press, 1984.

Selected Bibliography 341



⎯⎯⎯, ed. Oxford Essays in Jurisprudence. 2d ser. Oxford: Clarendon Press, 1973.
Smart, J.J.C. “An Outline of a System of Utilitarian Ethics.” In J.C.C. Smart and Bernard

Williams, Utilitarianism: For and Against. Cambridge: Cambridge University Press,
1973.

Smart, J.J.C., and Bernard Williams. Utilitarianism: For and Against. Cambridge: Cam-
bridge University Press, 1973.

Sumner, L. W. The Moral Foundation of Rights. Oxford: Clarendon Press, 1987.
Sunstein, Cass R. “What’s Standing After Lujan? Of Citizen Suits, ‘Injuries,’ and Article

III.” 91 Mich. L. Rev. 163 (1992).
Thomson, Judith Jarvis. The Realm of Rights. Cambridge: Harvard University Press, 1990.
Tribe, Laurence H. Abortion. New York: W. W. Norton & Co., 1990.
⎯⎯⎯. American Constitutional Law. 2d ed. Mineola, N.Y.: Foundation Press, 1988.
Tucker, Robert C., ed. The Marx-Engels Reader. 2d ed. New York: W. W. Norton, 1978.
Vlastos, Gregory. “Justice and Equality.” In Theories of Rights, edited by Jeremy Waldron.

Oxford: Oxford University Press, 1984.
Waldron, Jeremy. Introduction to Theories of Rights, edited by Jeremy Waldron. Oxford:

Oxford University Press, 1984.
⎯⎯⎯, ed. “Nonsense upon Stilts.” London: Methuen, 1987.
⎯⎯⎯, ed. Theories of Rights. Oxford: Oxford University Press, 1984.
Wellman, Carl. A Theory of Rights. Totowa, N.J.: Rowman & Allanheld, 1985.
Winter, Steven L. “The Metaphor of Standing and the Problem of Self-Governance.” 40

Stan. L. Rev. 1371 (1988).

Property Materials

Ackerman, Bruce A. Private Property and the Constitution. New Haven: Yale University
Press, 1977.

American Law Institute. Restatement of the Law of Property. St. Paul, Minn.: American
Law Institute, 1936.

Barzel, Yoram. Economic Analysis of Property Rights. Cambridge: Cambridge University
Press, 1989.

Becker, Lawrence C. Property Rights. London: Routledge & Kegan Paul, 1977.
Berger, Lawrence. “A Policy Analysis of the Taking Problem.” 49 N.Y.U. L. Rev. 165 (1974).
Brown, Ray A. The Law of Personal Property. 2d ed. Chicago: Callaghan & Co., 1955.
Carter, Alan. The Philosophical Foundations of Property Rights. New York: Harvester

Wheatsheaf, 1989.
Casner, A. James, and W. Barton Leach, eds. Cases and Text on Property. 3d ed. Boston:

Little, Brown, 1984.
Dukeminier, Jesse, and James E. Krier. Property. 2d ed. Boston: Little, Brown, 1988.
Ellickson, Robert C. “Property in Land.” 102 Yale L.J. 1315 (1993).
Ely, James W., Jr. The Guardian of Every Other Right. New York: Oxford University Press,

1992.
Keyes, Wade. An Essay on the Learning of Partial, and of Future Interests in Chattels

Personal. Montgomery, Ala.: H. & T. F. Martin, 1853.
Larkin, Paschal. Property in the Eighteenth Century. New York: Howard Fertig, 1969.
Macpherson, C. B., ed. Property. Toronto: University of Toronto Press, 1978.
Munzer, Stephen R. A Theory of Property. Cambridge: Cambridge University Press, 1990.

342 Selected Bibliography



Nedelsky, Jennifer. Private Property and the Limits of American Constitutionalism.
Chicago: University of Chicago Press, 1990.

Noyes, C. Reinold. The Institution of Property. New York: Longmans, Green & Co., 1936.
Radin, Margaret. “The Liberal Conception of Property: Cross Currents in the Jurisprudence

of Takings.” 88 Colum. L. Rev. 1667 (1988).
Reeve, Andrew. Property. Atlantic Highlands, N.J.: Humanities Press International, 1986.
Reich, Charles A. “The New Property.” 73 Yale L.J. 733 (1964).
Rotwein, Noah. Personal Property. Revised by Charles S. Phillips. New York: Harmon

Publications, 1949.
Schouler, James. A Treatise on the Law of Personal Property. 5th ed. Albany, N.Y.:

Matthew Bender & Co., 1918.
Smith, Horace E. A Treatise on the Law of Personal Property. 2d ed. Edited by George

Lawyer. Chicago: T. H. Flood & Co., 1908.
Snare, Frank. “The Concept of Property.” 9 Am. Phil. Q. 200 (1972).
Tideman, T. Nicolaus. “Takings, Moral Evolution, and Justice.” 88 Colum. L. Rev. 1714

(1988).
Tully, James. A Discourse on Property. Cambridge: Cambridge University Press, 1980.
Waldron, Jeremy. The Right to Private Property. Oxford: Clarendon Press, 1988.
Williams, Joshua. Principles of the Law of Personal Property. Philadelphia: T. & J. W.

Johnson & Co., 1872.

Slavery Materials

Catterall, Helen T. Judicial Cases Concerning American Slavery and the Negro. Vols. 1–5.
New York: Octagon, 1968.

Davis, David B. The Problem of Slavery in the Age of Revolution, 1770–1823. Ithaca, N.Y.:
Cornell University Press, 1975.

⎯⎯⎯. The Problem of Slavery in Western Culture. New York: Oxford University Press,
1966.

Elkins, Stanley, ed. Slavery. New York: Grosset & Dunlap, 1963.
Elkins, Stanley, and Eric McKitrick. “Institutions and the Law of Slavery: Slavery in

Capitalist and Non-Capitalist Cultures.” In The Law of American Slavery, edited by
Kermit L. Hall. New York: Garland Publishing, 1987.

Fede, Andrew. People Without Rights. New York: Garland Publishing, 1992.
Flanigan, Daniel J. “Criminal Procedure in Slave Trials in the Antebellum South.” In The

Law of American Slavery, edited by Kermit L. Hall. New York: Garland Publishing,
1987.

Fogel, Robert W. Without Consent or Contract. New York: W. W. Norton, 1989.
Fogel, Robert W., and Stanley Engerman. Time on the Cross. Vol. 1. Boston: Little, Brown,

1974.
Genovese, Eugene. The Political Economy of Slavery. New York: Pantheon Books, 1966.
⎯⎯⎯. Roll, Jordan, Roll. New York: Pantheon Books, 1974.
⎯⎯⎯. The World the Slaveholders Made. New York: Pantheon Books, 1969.
Goodell, William. Slavery and Anti-Slavery. New York: Negro Universities Press, 1968.
Hall, Kermit L., ed. The Law of American Slavery. New York: Garland Publishing, 1987.
Higginbotham, A. Leon, Jr. In the Matter of Color. New York: Oxford University Press,

1978.

Selected Bibliography 343



Ruchames, Louis, ed. The Abolitionists. New York: G. P. Putnam’s Sons. 1963.
Shaw, Robert B. A Legal History of Slavery in the United States. Potsdam, N.Y.: Northern

Press, 1991.
Sherman, Henry. Slavery in the United States of America. New York: Negro Universities

Press, 1969.
Watson, Alan. Slave Law in the Americas. Athens: University of Georgia Press, 1989.
Tushnet, Mark V. The American Law of Slavery, 1810–1860. Princeton, N.J.: Princeton

University Press, 1981.

344 Selected Bibliography



Ackerman, Bruce, 33, 48
Adams, Carol, 178
Adelphi University, animal welfare deficiencies

at, 235
Administrative Procedure Act (APA), 67, 68, 79,

80
American Association for Accreditation of Labo-

ratory Animal Care (AAALAC), 192, 222
American Association of Medical Colleges, op-

position to regulation of animal experiments,
198

American Medical Association (AMA), opposi-
tion to regulation of animal experiments, 189

American Physiological Society, 216; opposition
to citizen suits to regulate animal experiments,
198–99

American Society for the Prevention of Cruelty
to Animals (ASPCA), 20, 160, 187

American Society for the Prevention of Cruelty to
Animals v. Board of Trustees (SUNY I) (541
N.Y.S.2d 183 [Sup. Ct. 1989], rev’d, 568
N.Y.S.2d 631 [App. Div. 1991], aff ’d, 591
N.E. 2d 1169 [N.Y. 1992]), 244–48

American Society for the Prevention of Cruelty to
Animals v. Board of Trustees (SUNY II) (556
N.Y.S.2d 447 [Sup. Ct. 1990], rev’d, 584
N.Y.S.2d 198 [App. Div 1992]), 245–48

American Veterinary Medical Association,
190

animal care committees (IACUCs), 185, 186,

197, 198, 201, 203–6, 211–12, 226, 228, 229,
238, 239, 243–48

animal experimentation: benefits argument in fa-
vor of, 13, 167–171; history of regulation of,
after 1966, 190–200; history of regulation of,
before 1966, 187–90; notion of necessity ap-
plied to, 172–73, 186–87, 211–13; as regulated
by the Public Health Service (including Na-
tional Institutes of Health [NIH]), Part III pas-
sim; as regulated by the United States Depart-
ment of Agriculture (USDA), including the
Animal and Plant Health Inspection Service
(APHIS) and Regulatory Enforcement and An-
imal Care (REAC), Part III passim; regulation
of, compared with regulation of human experi-
mentation, 169–70; state efforts to regulate, 190

Animal Legal Defense Fund, campaign for
“right” of humane treatment, 92, 113

Animal Legal Defense Fund v. Secretary of Agri-
culture (813 F. Supp. 882 [D.D.C. 1993], va-
cated sub nom. Animal Legal Defense Fund.
Inc. v. Espy, 29 F.3d 720 [D.C. Cir. 1994]),
80–84, 86, 90, 199, 236, 237–38

Animal Legal Defense Fund v. Yeutter (760 F.
Supp. 923 [D.D.C. 1991], vacated sub nom.
Animal Legal Defense Fund, Inc. v. Espy, 23
F.3d 496 [D.C. Cir 1994]), 79–82, 84, 86, 90,
236, 237

Animal Liberation, 17
Animal Liberation Front, 179

Index

Names of individuals and organizations are indexed only when they are discussed in the
text apart from their involvement as parties in cases or as sponsors of legislation. Selected
cases and statutes in the text are indexed. The endnotes, which are extensive, are not
internally indexed; the material therein can be accessed through the numbered references
in the indexed text.

345



Animal Lovers Volunteer Association, Inc. v.
Weinberger (765 F.2d 937, 939 [9th Cir.
1985]), 71–72, 75, 76

animal rights, 7–11; deontological basis of, 9;
and prohibitions, 92–93, 260–61; and rejection
of Cartesian claims undermining, 8; as requir-
ing abolition of animal exploitation, 9–10

animals as property, 4, 5, 14, 24–26, 33–34, 35;
animals as subjects of bailments, 34, 50, 52–
54; categories of, 41–42; common law status
of, 40–42; damages for animal property in
malpractice cases, 51, 54–63, 102; Genesis
(1:20–28) as justifying status of, 36, 38, 40;
Locke’s theory of, 40; as a species of property,
generally, 44–46; various “defects” of animals
as justifying status of, 36–38

animal welfare, 6–7; and balancing of human and
animal interests, 4, 7, 18–19, 22–23, 24–26, 32,
104–10, 258–59; economic analysis of, 5, 27–
32, 66–67; intermediate forms, 254–56; as legal
welfarism, 4–5, 11, 18–19, 26, passim; norma-
tivity of, 12, 25–26; seen as a step toward ani-
mal rights, 256–58; understanding of “humane”
as used in, generally, 27–32; understanding of
“necessity” as used in, generally, 18–23, 27–32,
135–36 passim; variations of, 6–7, 253–59

Animal Welfare Act (AWA), federal 5, 12, 13,
78–86, 92, 100–101, 106–7, 140, 256–57, 260,
Part III passim; administrative enforcement of,
211–16; analysis of, 200–206; critiques of en-
forcement of, 216–30; discussion of judicial
cases (including cases involving animal care
committees), 237–48; enforcement statistics
for, 213–16; explanations of failure of enforce-
ment, 230–33; history and provisions of, 190–
200; regulations promulgated under, 209–11;
relative lack of judicial interpretation of, 234–
36; standing to sue under, 74–86, 236; as
symbolic legislation, 208–11; USDA failure to
cover rats, mice, and birds under, 79, 224–25;
USDA failure to implement regulations, 80,
211–13, 225–29; USDA use of financial “ne-
cessity” to weaken animal protection, 211–13,
231, 240

Animal Welfare Institute (AWI), critique of
USDA by, 222–24

anticruelty statutes, 119–20, 121–22; comparison
with malicious mischief statutes, 125–29; cus-
tom and economic benefit in determining role
of “necessity” in interpretation of, 142–56; as
encouraging strength of human character, 121–
24; mental states required for violation of, 135–
39; penalties and enforcement difficulties con-

nected with, 156–58; as protection for animals,
123–24; as protection of institutionalized ex-
ploitation, 129–32; as protection for property,
124–32; specific exemptions to, 139–42; strict
liability and violation of, 135

Aquinas, Thomas, 37–38, 93
Aristotle, 37, 38

Bentham, Jeremy, 6, 106, 107
Bergh, Henry, 187
Blackstone, William, 39, 41, 46
Block, John, 219–20
Bowditch, Henry, 188
Britt, Orville, alleged violations of animal wel-

fare laws by, 235
Brody, Baruch A., 15

“capture” of administrative agencies, 230–31
Caras, Roger, 160
Carruthers, Peter, 261
Case for Animal Rights, The, 8, 17
Charlton, Anna, xviii, 3
child protection, economics of, as compared with

animal protection, 29–30
Church of the Lukumi Babalu Aye, Inc. v. City of

Hialeah (113 S. Ct. 2217 [1993]), 158–60
Clark, Stephen, 178
Clinton, Bill, 24
Coase Theorem, 27
Coe, Sue, xviii
Cohen, Carl, 98–99, 261
Cohn, Priscilla N., xvii
Concept of Law, The, 95
costs, external and internal, 28–29
criminal prosecutions of animals, 93–94

Delgado, Richard, 25
Descartes, René (and Cartesianism), 8, 10, 38,

174, 175–76, 178, 220
District of Columbia, efforts to regulate animal

experiments in, 187–90
Douglas, William O., 65, 68
Dresser, Rebecca, 167
duties (direct and indirect), 122–24
Dworkin, Ronald, 103–4, 106, 108
Dwyer, John, 208–9, 234

Ellickson, Robert, 34, 35
Ely, James, 46–47
Emerson, Thomas, 167

Favre, David, xvi
Feinberg, Joel, 97

346 Index



Ferrater Mora, José, xvii
First Amendment protection of scientific re-

search, 25, 167–68, 170, 247–48
Frank, Barney, 217
Freeman, Alan, 30–31
Freeman, Orville, 191–92
Frey, R. G., 99–100, 261

Galileo, 176–77
Gallistel, C. R., 163
Geelhoed, Glenn, 198
General Accounting Office (GAO), report on

USDA by, 215, 216–18
Gennarelli, Thomas, 179–83
Glasser, James, 217
Grandin, Temple (American Meat Institute

guidelines), 31, 32
Guide for the Care and Use of Laboratory Ani-

mals (National Institutes of Health [NIH]),
185, 228

Hart, H.L.A., 95, 104
Harvard University, animal welfare deficiencies

at, 223
Havens Realty Corporation v. Coleman (455

U.S. 363 [1982]), 79–82
Hawkins, Bert W., 217, 219–20
Heckler, Margaret, 3, 182
Hegel, G. W., 102
Hegins, Pennsylvania, pigeon shoot, xiii–xv
Hohfeld, Wesley, 43, 96, 260
Honoré, A. M., 44–45, 96, 97
Humane Society of the  United States (HSUS),

critiques of USDA by, 220–22

Ingham, J. H., xv
In re Administrators of the Tulane Educ. Fund

(954 F.2d 266 [5th Cir. 1992]), 88–89. See
also Silver Spring monkeys cases

Institute for Laboratory Animal Resources
(ILAR), inconsistent data of, relied on in Tufts
University study, 174

Institutional Animal Care and Use Committee
(IACUC). See animal care committees

institutional review boards, 169–70
Interests and Rights: The Case Against Animals,

99
International Primate Protection League v. Ad-

ministrators of the Tulane Educ. Fund (895
F.2d 1056 [5th Cir. 1990], rev’d, 500 U.S. 72
[1991]), 76, 87–88, 89. See also Silver Spring
monkeys cases

International Primate Protection League v. Insti-

tute for Behavioral Research, Inc. (799 F.2d
934 [4th Cir. 1986], cert. denied, 481 U.S.
1004 [1987]), 74–75. See also Silver Spring
monkeys cases

Jasper, James, 10
Jett v. Municipal Court (223 Cal. Rptr. 111 (Ct.

App. 1986]), 119–20
Johnson, Lyndon, 190

Kant, Immanuel (and Kantianism), 104, 105, 114
Kuhn, Thomas, 177
Kunstler, William M., ix–xii, xviii

Langfitt, Thomas, 179–82
Latin, Howard, xvii; and laws of administrative

behavior, 232–33
Levins, Richard, 175
Lewontin, Richard, 175
Locke, John, 24, 38–40, 45, 46, 47, 48, 102, 173
Loring, Murray, xvi
Lujan v. Defenders of Wildlife (112 S. Ct. 2130

[1992]), 80–86, 90, 234
Lyons, David, 99, 114

MacCormick, Neil, 99, 101, 102, 103
malicious mischief statutes, 124–25; compared

with anticruelty statutes, 125–29
Marx, Karl (and Marxism), 8, 35
McCarthy, Charles R., 238–40
Medical Society of North Carolina, consortium

(with  University of North Carolina, Duke Uni-
versity, and Wake Forest College) to oppose
regulation of animal experiments, 191

Mensch, Betty, 31
Midgley, Mary, 178
Model Penal Code, 123, 132, 139
Morris, Clarence, 69

National Academy of Sciences, opposition to
regulation of animal experiments, 188

National Association for Biomedical Research
(NABR), 83–84

National Institutes of Health (NIH), 3; role in
Silver Spring monkeys cases, 72, 73, 74, 76,
77, 87–89; role in University of Pennsylvania
Head Injury Clinical Research Laboratory
matter, 179, 181, 182. See also animal experi-
mentation: as regulated by the Public Health
Service (including National Institutes of
Health [NIH])

National Research Council, 220
National Society for Medical Research, 189

Index 347



Nelkin, Dorothy, 10
New Jersey Society for the Prevention of Cruelty

to Animals v. Board of Education (219 A.2d
200 [N.J. Super. Ct. Law Div. 1966], aff ’d, 277
A.2d 506 [N.J. 1967]), 19, 141

New York State Society for Medical Research,
191

New York State Veterinary College at Cornell
University, opposition to regulation of animal
experiments, 191

Noske, Barbara, 178
Noyes, Reinold, 91–92
Nozick, Robert, 104–6, 114

Office of Technology Assessment (OTA) of the
U.S. Congress, report on animal use in science,
173, 192, 218, 224

Ohio State University (OSU), deficiencies in ani-
mal welfare at, 222–23

Orlans, F. Barbara, 255
Osenbrugen, Edouard, 94

Pareto optimality, 28
Pareto superiority, 28
People for the Ethical Treatment of Animals,

179
Policy on Humane Care and Use of Laboratory

Animals (United States Public Health Service
[PHS]), 185

Posner, Richard, 36, 159–160
Principles for the Utilization and Care of Verte-

brate Animals Used in Testing, Research, and
Education (Interagency Research Animal
Committee [IRAC]), 185–86

prohibitions, as opposed to regulations, 9–10, 14,
18, 92–93, 260–61

property (generally), 33, 35–36, 38–39, 42–46;
categories of property right, 43; constitutional
basis of property right, 24, 46; Locke’s theory
of property acquisition, 39; as a natural right,
38–39; regulation of taking of, 28, 47–48;
relationship between property and ownership,
42–46

prosecution of animals, 93–94

Raub, William, 196
Raz, Joseph, 99, 101, 102
Regan, Tom, xvi, 8–11, 17, 100, 103, 178, 260
Regina v. Dudley & Stephens (1881–85 All E.R.

61 [Q.B. 1884]), 21–23
Reich, Charles, 35
religious sacrifice of animals, 3, 158–60
removal statute, federal, 87–88

Rendell, Ed, 182
Restatement of Property, 42–43
Rifkin, Jeremy, 34
rights (generally): benefit or interest theory of,

99–103; categories of, 96–97; conflicts of, 9,
10; economic analysis of, 27–32, 36; natural,
24, 38; positive law versus natural law theo-
ries, 95; positivist theory of legal rules as basis
for identifying, 95–96; relationship of property
rights to, 96–97; respect-based versus policy-
based, 107, 109–110; and right-based, goal-
based, and duty-based political and legal sys-
tems, 108–9; and rule-utilitarianism, 113–14;
as “side constraints,” 104, 106; as “trumps,”
103–4, 106, 114; will or choice theory of,
98–99

Rollin, Bernard, 100, 178, 220
Rowan, Andrew, 220, 255
Rutgers Animal Rights Law Center, xvii, xviii, 3
Ryder, Richard, 178

science as social construction, 176–78
scientific research, proprietary value of, 246–

48
Sierra Club v. Morton (405 U.S. 727 [1972]),

68–71, 75, 76, 77, 80, 84, 87
Silver Spring monkeys cases, 66, 72–78, 83,

87–89. See also Taub v. State
Singer, Peter, 6–7, 9, 17, 105, 106, 107, 178,

254–56, 257, 259
slavery, 14, 27–28, 47, 110–12
Snare, Frank, 45, 96
Sorabji, Richard, 37
speciesism, 17
standing to sue, 65–72; “actual-use” doctrine, 71,

72, 75; and the Animal Welfare Act, 74–86;
arguments to extend standing to nonhumans,
68–69; citizen suits, 78, 80; constitutional con-
siderations, 67; imminence requirement, 67,
80, 82, 84; “injury-in-fact” test, 67, 68, 77, 78,
79, 82, 83, 85; mental distress as insufficient
for, 70–71; organizational standing, 70–71;
property interests in animals as determinative
of, 75–77; prudential considerations, 67; re-
dressability requirement, 67, 85; standing
based on agreement between parties, 71, 77;
“zone-of-interests” test, 67, 68, 79, 80, 81

State v. Fowler (205 S.E.2d 740 [N.C. Ct. App.
1974]), 136–37, 138, 139, 142

State v. Wrobel (207 A.2d 280 [Conn. Cir. Ct.
1964]), 130–32

Stevens, Christine, 222
Stone, Christopher, xvi, 68

348 Index



Structure of Scientific Revolutions, The, 177
Sumner, L.W., 98, 113–14
Sunstein, Cass, 65, 77, 78, 85, 86

Taro (and Christine Whitman), 94
Taub v. State (463 A.2d 819 [Md. 1983]),

73–74, 150, 179, 230
Taylor, Aubrey, 216
transaction costs, 27
Tufts University study, data and methodological

problems, 174

Unheeded Cry, The, 220
United States Department of Agriculture

(USDA): reporting requirements, 218–20; role
in Silver Spring monkeys cases, 73, 74, 78,
230; role in University of Pennsylvania Head
Injury Clinical Research Laboratory matter,
181, 182, 183, 229–30. See also animal experi-
mentation; Animal Welfare Act

University of Pennsylvania Head Injury Clinical
Research Laboratory, 3, 179–83, 229–30; sit-
in at NIH over, 3, 182

Unnecessary Fuss, 179
utilitarianism, 9, 11, 104–10, 169; act-utilitarian-

ism and rule-utilitarianism, generally, 113–14;
other forms of utilitarian thought, 255–58; re-
lationship of, to animal welfare, generally,
6–7; rule-utilitarianism and rights, 113–14;
shared characteristics of various utilitarian the-
ories, 258–59; Singer and utilitarianism, 254–
55

Waldron, Jeremy, 44, 92, 98, 99, 102, 103
Wall, P. D., 180
Washington University (at St. Louis, Mo.), defi-

ciencies in animal welfare at, 223
Watson, W.A.J., xvii, 110, 111
Welch, William, 188
Westermarck, Edward, 94

Index 349




	Contents

	Foreword by William M. Kunstler, Esq.

	Preface and Acknowledgments

	Introduction: Legal Welfarism: The Consequences of the Property Status of Animals

	Part I: The Status of Animals as Property

	1. The Problem: "Unnecessary" Suffering and the "Humane" Treatment of Property

	2. The Dominion of Humans over Animals, the "Defects" of Animals, and the Common Law

	3. Two Examplese of Legal Welfarism

	4. The Exclusion of Animal Interests from Legal Consideration-the Doctrine of Standing

	5. Laws and Rights: Claims, Benefits, Interests, and the Instrumental Status of Animals

	Part I Conclusion


	Part II: A General Application of the Theory: Anticruelty Statutes

	6. The Purpose of Anticruelty Statutes

	7. Anticruelty Statutes and the Protection of the Institutionalized Exploitation of Animals

	Part II Conclusion 

	Part III: A Specific Application of the Theory: The Regulation of Animal Experimentation

	8. Animal Experimentation: Animal Property and Human "Benefit"

	9. The Federal Animal Welfare Act

	10. Administrative Regulation of the Animal Welfare Act

	11. The Animal Welfare Act in the Courts

	Part III Conclusion 

	Epilogue: An Alternative to Legal Welfarism?

	Explanation of Legal Citations

	Notes

	Selected Bibliography

	Index




