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Preface

This book is the collective work of jurists from fifteen European jurisdictions. It was
completed under our coordination in nine months of intensive cooperative labour. Its
purpose is to promote informed opinion and advance the process of policy formation with
regard to the substantive scope of the Common Frame of Reference desired by the
European Commission and the European Parliament. This Common Frame of Reference
will in turn have the potential to play a large and perhaps prominent role in efforts
towards addressing the problems created by divergence of the aspects of private law
relevant to the internal market. Before any such measures can be contemplated, a
discussion must in our view be initiated as to whether such an unprecedented instrument
should be confined to contract law or extended to the neighbouring areas of the law of
obligations and property law. In order to probe the border areas between contract and tort
law and between contract and property law and their impact on the internal market, the
European Commission commissioned this Study. We present the results of that work in
this book publication for the wider benefit of experts and interested parties. We do so in
the light of experience that scholarly legal analyses which are only published in the
internet usually obtain a limited readership. Our Study appears under the imprint of
Sellier. European Law Publishers, who will also be publishing the results of the work of the
Study Group on a European Civil Code.

We are grateful for the permission of the European Commission, for whom this Study was
undertaken, allowing us to publish the Study in book form. In accordance with the
Commission’s request, we explicitly acknowledge the Commission’s rights (copyrights
and others) in the Study. It was submitted to the Health and Consumer Protection
Directorate General (SANCO B5-1000/02/000574) as a draft final report on 23 February
2004 in return for an overall contract sum of € 225,000. The opinions expressed in this
Study are those of its authors and do not represent the Commission’s position. This
publication is freely accessible on the Commission’s webpage under http://europa.eu.int/
comm/consumers/cons_int/safe_shop/fair_bus_pract/cont_law/index_en.htm

Osnabriick and Hamburg, May 2004 Christian v. Bar
Ulrich Drobnig






Table of Contents

Preface

Introduction

e A i e

The Background

The subject of this study

The Council meeting in Tampere and the Communication of the Commission
Reactions

The Justice and Home Affairs Council

The approach of the European Parliament

The Economic and Social Committee

The European Commission’s Green Paper on the Rome Convention
Principles as applicable law?

The Commission’s Action Plan

Sixth Framework Programme on Research

Study on product liability

Study on consumer legislation

Strategy document

Consumer Policy Strategy 2002-2006

Information campaign

Rome 11

Working group on mortgage loans

The Problems

Initial considerations for this study

Absence of a uniform concept of contract law

The structure of the interference problem

Examples in the relationship of tort law to contract law
Peculiarities of tort law

Further aspects of the interference problem

The passing on of information

Determining who is liable

Economic contexts

Examples in the relationship of property law to contract law
Examples in the relationship of trust law to contract law

VII

© 00 0 0 W NN OO AR W N = = =

[

10
10
11
12
13
14
15
16
16
17
17
18



X

29. The interference problem and its relation to obstacles to the exploitation
of the internal market and distortions of competition

30. A broader understanding of the term “interference”

Ill.  Methods and Authorship of this Study

31. Procurement of the legal data

32. The team of authors

33. Ditto

34. Ditto

35. Ditto

36. Procurement of the empirical information

Part One:

Table of Contents (Part One)

Non-contractual Liability and Contract Law

I
(1)
37.
38.

(2.)
39.
40.
41.
42.
4.
4.

(3.)
45.
46.

4.)
47.
48.
49.
50.
51.
52.
53.

(5)
54.
55.
56.

Overview of National Approaches to Non-contractual Liability Law
General

The concept of “non-contractual liability law”

Definition and purpose of the law of tort (or delict)

Differences in External Representation

Liability based on intention or negligence

England and Wales, Ireland, Continental Europe, Scandinavia
Systems relying on broad principles

Systems relying on a list of protected interests

The Netherlands

Summary

Pure Economic Loss
Differences in approach
Different notions of pure economic loss

Protection Afforded to Intangible Rights of Personality
Common Law

Contract Law

Non-contractual liability law

Greece, Spain, France

Portugal, Germany, Austria

Italy

The Netherlands

Strict Liability
General

Narrow systems
Scandinavian Laws

19
20

21
21
21
21
22
22
22

25
25
25
25

26
26
26
27
27
28
28

28
28
29

31
31
32
32
32
33
33
34

34
34
36
36



Table of Contents (Part One)

57.
58.
59.
60.
61.
62.
63.
64.
65.

66.
67.
68.
69.
70.
71.

(1)
(@)
72.
73.
74.
75.
76.
77.
78.
79.
80.
81.

(b)
82.
83.
84.
85.
86.
87.
88.
89.
90.
9L
92.
93.

Common Law

Systems relying on broad principles

Recent French case law

Gardien liability for persons

Belgium

[taly

Portugal and the Netherlands

Significance of the differences from the standpoint of the interference problem
Significance of the differences from the standpoint of the internal market

The Main Differences between Contractual and

Non-contractual Liability for Damage

General

The division between contractual and tortious liability to compensate
Liability for services

Greece: liability for defective services

France: doctor’s and hospital’s liability

The common ground of contract and tort law

Dependence of Liability on Fault

Tort law

Strict liability and negligence based liability
Culpa cuasi-objectiva: Spain

Protected interests

Reversal of the burden of proof: general
Civil law countries: judge-made rules
Common law countries

Civil law countries: statutory provisions
Presumptions of liability

The main areas of application of conventional fault-based liability
Notion of fault

Contract law

General

Belgium, France, Luxembourg: general
Seller’s guarantee

Liability of constructeurs under French law
Italy

Austria

Spain

Portugal

The Netherlands

Germany

Sweden

United Kingdom

XI

37
37
38
38
39
39
40
40
42

42
42
44
44
44
45
46

46
46
46
47
50
51
51
52
52
53
53
53

54
54
54
55
56
57
58
60
62
63
64
65
66



Xl

2)

94.
95.

(@)

96.
97.
98.
99.
100.
101.
102.

(b)

103.
104.
105.
106.
107.
108.
109.
110.
111.
112.

(3.)

113.
114.
115.
116.
117.
118.
119.

(4.)
(a)

120.
121.
122.
123.
124.
125.
126.
127.
128.
129.

Damages for Economic Loss
Overview
Economic and non-economic damage distinguished

Tort law

Belgium, France, Luxembourg
[taly

Austria, Germany and Sweden
Portugal

The Netherlands

England and Wales

Scotland

Contract law

General

France and Belgium

[taly

Spain

Portugal

Germany, Greece, Austria
Sweden

England and Wales
Scotland

Remoteness and causation

Loss of Chance

Loss of chance: general

France, Belgium and Luxembourg
Italy and Austria

Spain

Portugal

Sweden

United Kingdom

Damages for Non-economic Loss
Tort law

Two basic models

Belgium, France, Luxembourg, Spain
Portugal

Germany

Greece

Italy

The Netherlands

Austria

Scandinavia

United Kingdom

Table of Contents (Part One)

68
68
69

70
70
71
71
72
72
73
73

75
75
75
76
76
77
77
78
79
80
81

83
83
84
84
85
85
86
86

89
89
89
89
90
91
91
92
93
94
94
95



Table of Contents (Part One)

(b)

130.
131.
132.
133.
134.
135.
136.
137.
138.
139.
140.
141.
142.
143.
144.
145.
146.
147.

(5)

148.
149.
150.
151.
152.
153.
154.
155.
156.
157.
158.
159.
160.

(6.)

161.
162.
163.
164.
165.
166.
167.
168.
169.
170.

Contract law

Basic situations

Obstacles to the smooth running of the internal market
The package travel directive

National implementation

Discrimination in employment law

National implementation

Sweden

Austria

The autonomous contract law of the member states
Belgium and France

Spain

United Kingdom

Germany

Sweden

Austria

Italy

Greece

Portugal

Aggravated and Exemplary (or Punitive) Damages
Definition

Contract and tort law
Breadth of application
Common Law

France and Belgium
Astreinte

Portugal

[taly

Spain

Austria

Greece

Germany

Scandinavia

Recovery of Pure Economic Loss

Introduction

No universal definition

Pure versus consequential economic loss

An artificial distinction?

Actor’s state of mind: intention versus negligence
Ricochet loss

Transferred loss

Closure of public markets, transportation corridors and public infrastructures

Reliance upon flawed data, advice or professional services
Present versus future loss

X1

98

98

98

99
100
101
102
102
103
103
104
104
105
106
107
107
107
108
109

109
109
110
111
111
113
114
114
115
115
115
116
117
118

118
118
119
119
119
120
121
121
122
123
123



X1V

171.
172.
173.
174.
175.
176.
177.
178.
179.
180.
181.
182.
183.
184.
185.
186.
187.
188.
189.
190.
191.
192.
193.
194.
195.
196.
197.
198.
199.
200.

(7)
(a)

201.
202.
203.
204.
205.
206.
207.
208.
2009.
210.

(b)

211.

A challenge to traditional views

Basic arguments for the exclusionary rule
The ‘floodgates’ argument

Scale of human values

Historical perspective

Liberal regimes

Pragmatic regimes

Conservative regimes

France

Belgium

Italy

Spain

Greece

England and Wales

The Netherlands

Germany

Contract and tort

Austria

Tort law

Contract law

Portugal

Sweden

Interim conclusions

Absence of methodological common core
The time factor

The substantive common core
Consequential loss

International harm

Key areas of negligence-based protection
Contract, tort and property law

Employer’s Liability
Tort law

General

France and Belgium
[taly

Greece

Portugal

Germany

Spain

Austria

Sweden

United Kingdom

Contract law
France and Belgium

Table of Contents (Part One)

124
124
124
124
125
125
126
126
126
127
128
128
129
130
131
131
132
133
133
133
134
135
136
136
137
137
137
137
138
138

138
138
138
139
140
140
141
141
142
143
144
144

148
148



Table of Contents (Part One)

212.
213.
214.
215.
216.
217.
218.

(8)

219.

(a)

220.
221.
222.
223.
224.
225.
226.
227.
228.
229.
230.
231.
232.

(b)

233.
234.
235.
236.
2317.
238.
239.
240.
241.
242.

)

243.

(a)

244.
245.
246.
247.

Italy and Germany
Spain

Portugal

Greece

Austria

Sweden

United Kingdom

Reduction or Exclusion of Liability
Introduction

Tort law

Statutory clauses enabling reduction of liability
Spain

Portugal

The Netherlands

Sweden

Contractual restrictions of tortious liability
France and Belgium

Austria

[taly

Spain

Portugal

Germany

United Kingdom

Contract Law

Statutory and contractual limitations of contractual liability
PECL

France and Belgium

Spain

Portugal

Germany

Austria

[taly and The Netherlands
United Kingdom

The internal market

Contributory Negligence (or Fault)
Germany and Portugal

Tort law

France and Belgium
[taly

Spain

Austria

XV

149
149
149
150
150
151
151

152
152

153
153
153
153
154
154
155
155
155
156
156
157
157
158

160
160
161
161
162
162
163
163
164
164
167

168
168

169
169
169
170
170



XVI

248.
249.
250.

(b)

251.
252.
253.
254.
255.
256.

(10.)
257.
258.
259.
260.
261.
262.
263.
264.
265.
266.
267.

(a)

268.
269.
270.
271.
272.

(b)

273.
274.
275.
276.
277.
278.
279.

1.
(1)

280.
281.
282.

The Netherlands

Sweden
United Kingdom

Contract law

France and Belgium
[taly

Spain

Austria

Sweden

United Kingdom

Prescription
General

Austria

The Netherlands
Sweden

United Kingdom
England and Wales
Contract law

Tort law

Criticisms
Scotland

Personal injury actions

Tort law

France and Belgium
[taly

Spain

Portugal

Germany

Contract law

France and Belgium

[taly

Spain

Portugal

Germany

Sweden

Obstacles to the smooth running of the internal market

The Problem of Concurrence of Actions
Overview

Alternative regimes and areas of overlap
Priority of contract law?

Unity of tort law

Table of Contents (Part One)

171
171
171

174
174
174
174
175
175
176

178
178
178
179
179
180
180
180
180
181
181
182

229
231
231
232
232
233

233
233
234
234
235
235
235
236

236
237
237
237
238



Table of Contents (Part One)

2)

283.
284.
285.
286.
287.
288.
289.
290.
291.
292.
293.

(3.)

294.
295.
296.
297.
298.
299.
300.
301.
302.
303.
304.

4.)

305.
306.
307.
308.
3009.
310.
311
312.
313.
314.
315.

V.

316.
317.

(1)

318.

Liability for Bodily Injury and Damage to Property
Core contractual duties
Collateral contractual duties
France

Belgium

[taly

Spain

Germany

Greece

Portugal

Sweden

United Kingdom

Approaches Adopted
Basic concepts

The principle of non-cumul des responsabilités: Belgium and France
[taly

Spain

The Netherlands
Germany

Austria

Greece

Portugal

Sweden

United Kingdom

In particular: Liability in respect of Self-contained Damage in
Defective Products and Buildings
General

Germany

Greece

[taly

Austria

Spain

Portugal

Belgium, France, Luxembourg
The Netherlands

Sweden

United Kingdom

Interference with Contractual Rights
Introduction
Groups of cases covered

Third Party Influence on a Contractual Relationship by Unfair Actions
Unfair activities

XVII

239
239
239
239
239
240
240
240
241
242
243
244

244
244
245
246
246
248
248
249
249
249
249
250

250
250
251
251
251
252
252
252
253
253
254
255

255
256
256

257
257



XVIII Table of Contents (Part One)

319. Key argument in favour of liability 258
320. Third party liability if the party unduly misleads or causes the debtor to

breach a contract 258
321. Misleading information leading to breach of contract 259
322. Firm rules missing 259
323. Good business practice 260
324. Illustrations 260
325. Break-away cases, freedom of action by former employees 261
326. Attempts to hire a competitor’s employees 261
327. Change of agent or sole distributor 262
328. Attempts to take over others’ clients 262

(2.) Loss of Business as a Result of the Co-contractor’s Exposure to

Material Damage or Personal Injury 263
329. General 263
330. Damage to property 267
331. Entitlement to claim damages 269
332. Limitation mechanisms 273
333. Groups of cases 273
334. Damage to an item of the debtor in which the creditor has a direct interest 274
335. “Obligatory” rights 274
336. Common Law 275
337. Other jurisdictions 275
338. Direct damage to the creditor 275
339. Employment contracts 276
340. Personal injury to an employee 276
341. Injury to debtors other than employees 276
342. Material damage to tools or equipment necessary for the injured party’s

performance to the creditor 277
V.  Liability Issues in Specific Contexts 277
(1.) Pre-contractual Liability 277
343. Introduction 278
344. Germany 278
345. Groups of cases 278
346. Greece 280
347. lraly 280
348. Portugal 283
349. Spain 283
350. Austria 283
351. France, Belgium, Luxemburg 283
352. Sweden 287
353. England 289
354. Common Law 292
355. Equity 295

356. Scotland 229



Table of Contents (Part One)

2)

357.
358.
359.

(3.
(a)

360.

(b)

361.
362.
363.
364.
365.
366.
367.

4.)

368.
369.

(5)
(a)
(i)

370.
371.
3712.
373.
374.
375.
376.
3717.
378.

(if)

379.
380.
381.
382.
383.
384.

(iii)
(aa)

385.

Consumer Protection
General

Sale of consumer goods
Promises of winnings: France

Product Liability
Scope and limits of EU legislation
Uniform European regime of product liability still missing

Liability of producer and seller
Privity of contract

Germany

[taly

Greece

France

Contract law

Austria

Defective Services
The failure of the proposal for a directive
Greece

Liability for Misinformation

Italian system

Misinformation

The notion of information

Duties to inform

The information marketplace

The legal framework in Italian law
Inaccurate information and reputation
Economic reputation

Technical and scientific information
Commercial information

Compilation of lists, guides, directories and opinion polls

Information between the parties

Civil liability for communication of inaccurate information between the parties
Information within the scope of the informer’s professional business

Information, civil liability and contractual liability
Culpa in contrahendo and duties to inform

Fraud by omission

Pre-contractual liability and contractual liability

Information in certain particular cases
Information between doctor and patient
Informed consent

XIX

231
231
232
232

233
233
233

234
234
235
235
235
236
236
237

237
237
238

239
239
239
239
239
240
240
240
241
242
243
244

244
244
245
246
246
248
248

249
249
249



XX

386.
387.
388.
389.
390.
391.
392.
393.

(bb)
394.
395.
396.
397.
398.
399.
400.
401.
402.
403.
404.
405.
406.
407.
408.
4009.
410.
411.
412.
413.

(c)
414.
415.
416.

(dd)
417.
418.
419.
420.
421.
422.
423.
424.
425.

Table of Contents (Part One)

The freedom of self determination in relation to medical treatment
Personal freedom of the patient; the duty to inform and its limits
The nature of the consent

The purpose of medical information

Liability for breach of the medical duty to inform

The chain of causation

Medical information and culpa in contrahendo

The burden of proof

Information and liability of the producer or retailer: protection of the consumer
Information and liability of the producer

Notions of product, producer and defect

The manufacturer’s duties to inform

Improper use of the product and instructions

Instructions, warnings and toys

Recommended age range for users

Labels, instructions and warnings

Products dangerous for children

The package travel directive (Directive 90/314/EEC)

The doorstep selling directive (Directive 85/577/EEC)

The consumer credit directive (Directive 87/102/EEC)

The distance selling directive (Directive 97/7/EC)

The timeshare directive (Directive 94/47/EC)

The cross-border credit transfer directive (Directive 97/5/EC)
The e-commerce directive (Directive 2000/31/EC)

The third non-life insurance directive (Directive 92/49/EEC)
The data protection directive (Directive 95/46/EC)

The commercial agents directive (Directive 86/653/EEC)
The public works contracts directive (Directive 93/37/EEC)
The consumer sales directive (Directive 99/44/EC)

Liability for prospectuses
Regulators’ liability
Takeovers

Consumer credit

Advertising

Self-regulation

Television advertising

The Community Directive on misleading advertising
Implementation of the Directive

Comparative advertising

The European Community policy on comparative advertising
Definition

Limitations

Remedies

249
250
250
250
251
251
251
252

252
252
253
253
254
255
255
256
256
257
257
258
258
259
259
260
260
261
261
262
262

263
263
267
269

273
273
274
274
275
275
275
276
276
276



Table of Contents (Part One)

(b)
0)
426.

(if)
(aa)
4217.

(bb)
428.

429.
430.

(cc)
431.
432.
433.
434.
435.

(dd)
436.

(c)

)

437.
438.
439.
440.
441.

(i)

442.
443.
444,
45.
446.
447.

VL.

448.
449.
450.
451.

English system
Misinformation
Misinformation in the common law

Information in certain particular cases

Information between doctor and patient

The law of consent to medical treatment and doctor’s liability for
misinformation

Information and liability of the producer or retailer: protection of the consumer
Sale of goods and liability for misinformation (quality and fitness for purpose);
product liability

The Consumer Protection (Distance Selling) Regulations 2000

The Sale and Supply of Goods to Consumers Regulations 2002

Liability for prospectuses

Regulation of prospectuses and listing particulars
Auditors’ liability

Regulators’ liability

Takeovers

Consumer credit

Advertising
Misleading advertising

German system

Information between the parties

The origins and nature of culpa in contrahendo

Examples of pre-contractual liability

False information supplied by a third party

Duty of care

Culpa in contrahendo after reform of the law of obligations

Information and liability of the producer or retailer: protection of the consumer
The duty to inform in consumer contracts

Distance contracts

Contracts concluded electronically

Timeshare contracts

Consumer credit contracts

Standard contract terms

Terminological Differences between Contract and Tort Law
Terminological differences within the same legal system
Translation problems

Misunderstandings

“Non-contractual liability”

XXI

277
277
277

278
278

278

280

280
283
283

283
283
287
289
292
295

298
298

300
300
300
301
301
301
302

303
303
303
304
304
304
305

305
305
306
306
307



XXII

452.
453.
454.
455.
456.
457.

VII.
458.

(1)
459.
460.
461.
462.
463.

(2.)
464.
465.

(€D
466.

Table of Contents (Part Two)

Law of obligations

Drafting European legislative texts
European Community law
Damage and Schaden

Damages

Fault

Private International Law
Introduction

The Ancillary Relationship of Tort Law to Contract Law
Priority over the lex loci delicti commissi

Germany

Austria

France

United Kingdom

Problematic Issues of Characterisation
General
Examples from the case law of the ECJ

Bad Faith Proceedings and Antisuit Injunctions
Tort law versus contract law

Part Two:
Property Law and Contract Law

L.
(1)

467.
468.
469.

470.
471.

(2))
4712.
473.
474.
475.
476.

(3.)
471.

Scope of This Part

Law of Things or Property Law?

Identifying the subject matter

Narrow concepts of “thing”: Germany and Greece

Broad concepts of “thing”: Portugal, Italy, Austria, France, Belgium,
Spain, Sweden, Scotland, and England and Wales

Broad concept of “assets”: the Netherlands

Conclusion

Characteristics of Property Law as Distinct from Contract Law
Introductory remark

Is there a mandatory numerus clausus of property rights?
Numerus clausus of property rights and freedom of contract
Universal effects of proprietary rights

Universal effects of property rights and contract law

Restriction to Contractual Property Rights
General

307
308
308
308
309
310

310
310

310
310
311
311
312
312

313
313
313

314
314

317
317
317
317

317
319
320

320
320
320
322
322
323

323
323



Table of Contents (Part Two)

4.)
478.

In.
(1)

479.
480.

)
481.
482.
483.

()
484.
485.
486.
487.

4.)
488.
489.
490.
491.

(5.)
492.
493,
494.
495.

(6.)
496.
497.
498.
499.

(7)
500.

1.
(1)

501.
502.
503.
504.

The Qualification of Contractual Rights for Use of an Asset
Hire and leaseholds

Contract Law and Transfer of Title in Movables
Importance of the Issue
The issue

Restriction to the contract of sale

Two Approaches to Transfer of Title
The unitary approach

The split approach

Vacillating concepts: Austria

The Blurring of the Difference between the Two Approaches
Unitary approach
Split approach

Historical reasons for rigid adherence to principle in continental legal reasoning

Conclusion

The Passing of Risk
Introduction
Unitary approach
Split approach
Conclusion

Voidness and Termination of the Contract
Introduction

Unitary approach

Split approach

Conclusion

Passing of Risk upon Termination of Contract
Introduction

Unitary approach

Split approach

Conclusion

General Conclusion
Comprehensive importance of unitary/split approach

Contractual Security Rights in Movables and Contract Law
Introduction

Survey

Security rights and functional equivalents

Relevance of contracts for security rights: two basic patterns
The unitary approach

XXIII

323
323

324
324
324
325

325
325
325
326

327
327
327
327
328

329
329
329
329
329

330
330
330
330
331

331
331
331
331
331

331
331

332
332
332
332
333
333



XXIV Table of Contents (Part Two)

505. The split approach 334
506. The “real” contract under the split approach 334
(2.) Creation of Security Rights 335
507. Relevance of general principles 335
508. Emphasis on contractual elements 335
509. Two functions of contract for creation of contractual security rights 336
510. The security agreement 336

511. Contractual elements in the creation of security rights proper: a note on the
historical trend 336

512. The present role of contract in the creation of security rights: the general rule 337

513. Exceptional creation of security rights only by contract: genuine security rights 337

514. Creation of contractual functional security rights 338
515. Retention of title 338
516. Financial leasing 338
517. Security assignment of monetary claims (accounts) 339
(3.) Impact of Invalidity of Security Agreement on the Security 339
518. Introduction 339
519. Effects between the parties 340
520. Effects of invalidity vis-a-vis third parties 340
(4.) Dependence of the Security on the Secured Claim 341
521. The principle of dependence: a security right is only accessorial to the

secured claim 341
522. Erosions of and exceptions to the principle of dependence 341
523. Conclusion 342
(5.) Intra-European Cross Border Problems 342
524. Introduction 342
525. Recognition and non-recognition of security rights created in other member states 342
526. Conclusions and reactions of stakeholders 347
527. Securing credit on assets located in another member state 348
528. Security rights in border-crossing transactions 348
529. Shareholders’ ideas for remedying the present difficulties 349
IV.  Contractual Security Rights in Immovables (Mortgages) and Contract Law 349
(1.) Creation of Mortgages 349
530. Creditor’s participation in the contract to create a mortgage 349
531. Effects of the contract to create a mortgage 349
532. Two systems of creation 350
533. The English system 351
(2.) Does the Invalidity of the Agreement Affect the Mortgage? 351
534. Invalidating effects between the parties 351

535. No invalidating effect between the parties 352



Table of Contents (Part Two)

536.
537.
538.

(3.)

539.

540.
541.
541.

4)

543.

(5)

544.
545.

(6.)

546.
547.

()

548.
549.
550.
551.
552.

V.
(1)

553.
554.
555.

(2)

556.
557.
558.
559.

(3.)

560.
561.
562.

Effects in relation to third parties
The special situation under German law
Similar solutions in Sweden and Finland

Dependence of the Security on the Secured Claim

The principle of dependence: a security right is only accessorial to the
secured claim

Erosion of the principle of dependence

Dependence and transfer of secured claim or mortgage

Dependence and transfer of mortgage document

Scope of Freedom of Contract
Various meanings of freedom of contract

Effect of Debtor’s Performance on the Security
The effect of dependence: the principle
Exceptions

Enforcement of Security
General rule: judicial procedure
Contractual elements in enforcement

Intra-European Cross-border Problems

Volume of cross-border secured lending

Present legal conditions

Experiences of member states with diverse legal systems
Lessons from the British experience

“Natural” impediments

Trust Law

Introduction

Focus on the common law trust

Focus on private trusts and the commercial context
Arrangement of the chapter

Nature of the Common Law Trust and its Relationship to Contract Law
Outline

Basic features of the trust

Significance of classification as contract or trust

Hidden traps

Significance of Trust or Contract for Limitation of Actions
General rules

Ditto

Exceptional cases

XXV

352
353
354

354

354
354
355
356

356
356

357
357
358

358
358
358

359
359
360
360
361
361

363
363
363
363
364

365
365
365
366
367

368
368
368
369



XXVI Table of Contents (Part Two)

(4.) Private International Law Difficulties 370
563. General pointers 370
564. Cross-border trust activities 370
565. Experience from the European Coal and Steel Community 371
(5.) Trust Law in Conjunction with Contract Law in the Common Law 371
(a) Interconnections in trust and contract law in outline 371
566. Overview 371
567. Co-existence of trusts and contracts 372
(b) Interconnections in giving credit: the example of the Quistclose trust 373
568. Trusts of loans for specific purposes: Quistclose trusts 373
569. The security effect of Quistclose trusts 373
570. The economic function of Quistclose trusts 373

(c) Constructive trusts of assets subject to specifically enforceable contracts of sale 374

571. Specifically enforceable contracts of sale 374
572. Constructive trust and equitable conversion 375
573. Ramifications of conversion: (i) between the contracting parties 376
574. Ramifications of conversion: (ii) in relation to third parties 376
575. Promises to transfer after-acquired property 377
576. Equitable interest of the promisee 378
577. Security interests 378
(d) Assignment, trusts of contractual rights and third party rights 379
578. Voluntary assignment and trusts 379
579. Third party rights to enforce contracts and trusts of contractual rights 380
(e) Trusts and contribution to financing property acquisition 381
580. Agreements, contributions and trusts of acquisitions 381
581. Relationship to contract rules 382
582. Land and commercial assets 382
583. Loans and contributions 383

(6.) Obstacles to Cross-border Trusteeship of Movable Assets in Common Law Trusts 383

(a) Particular problems in a wider problematic context 383
584. Overview 383
585. Express private trusts and statutory trusts 384
(b) Assistance and intervention of the court 384
586. Position in the common law and Scotland 384
587. ‘Self-help’ structures in other jurisdictions 385
(c) Appointment of trustees resident abroad 386
588. Reasons for transfer to trustees abroad 386

589. Common law: basic stance on appointment of foreign trustees 386



Table of Contents (Part Three)

590.
591.
592.
593.
594.
595.
596.

(d)

597.
598.

(e)

599.
600.
601.

()

602.
603.

Necessity for a good reason

Bias against transfer of jurisdiction

Transfer of jurisdiction in the course of trust variation
Similar stance in the law of Scotland

Bias towards other trust jurisdictions

Legal uncertainty and sub-optimal judicial powers
Vulnerability of non-resident trustees to removal

Trust corporations
Notion and special position of trust corporations
Qualification as a trust corporation

Restricted powers of investment

Power to acquire land: England and Wales
Northern Ireland, Scotland, Republic of Ireland
Summary

Conclusion
Interaction of trust law and contract
Trust law obstacles to competition and full exploitation of the internal market

Part Three:
Issues Common to Parts One and Two

I
(1)

604.
605.
606.
607.
608.
609.
610.

(2)

611.
612.
613.
614.
615.

(3.)

616.
617.
618.

Electronic Communication
Introduction

IT law

Terminology and approach
Contract law

Property law

Tort law

Legislative technique
Need for harmonisation

Specifically on the Consequence of Harmonising Contract Law Only
UNCITRAL

EU legislation

PECL and SGECC

Ditto

A different approach in existing EC Directives

Contract Law and its Relation to Property Law
Substance and structure

Transferable records

Synchronisation of terminology

XXVII

388
389
391
392
393
394
394

395
395
395

396
396
397
397

398
398
398

399
399
399
399
399
400
400
400
400

400
400
401
401
402
402

403
403
403
403



XXVIII Table of Contents (Part Three)
619. Notices 404
620. Conclusion 404
(4.) Contract Law and its Relation to Tort Law 404
621. Structure 404
622. Substance 405
623. Provider’s liability 405
(5.) Conclusion 406
624. Harmonisation of contract law not sufficient 406
IIl.  L'Opposabilité des Contrats aux Tiers et par les Tiers 406
(1.) Introduction 406
625. Le concept d'opposabilité 406
626. L'article 1165 du Code civil et l'origine doctrinale du principe d'opposabilité 406
627. L'accueil de la théorie par le droit positif 407
628. Le fondement discuté de 1'opposabilité 408
629. Plan 409
(2.) L'Opposabilité des Effets Translatifs ou Constitutifs de Droits Réels 409
630. La portée du principe en droit frangais 409
631. La regle du transfert solo consensu des droits et 'opposabilité de ce transfert 409
632. Opposabilité du transfert 410
633. Protection des tiers 410
634. L'incidence des regles de publicité 410
635. Droits réels immobiliers 411
636. Meubles incorporels et meubles corporels immatriculés 411
637. Meubles corporels 412
638. Gage 412
639. Propriété-sireté 412
640. Stretés sui generis? 413
641. L'application du principe dans les opérations transfrontalieres 413
642. Publicité fonciere 414
643. Les transactions immobilieres 414
644. L'inefficacité fréquente, en France, des stiretés mobilieres de droit étranger 415
645. La Directive 2000/35/EC 415
646. Les arréts DIAC et Fristol 416
(3.) La Responsabilité des Tiers qui Portent Atteinte aux Droits Nés du Contrat 416
647. Le principe de la responsabilité du tiers qui porte sciemment atteinte a un droit
contractuel 416
648. Elément matériel 417
649. Elément moral 418
650. Réparation 418
651. Autres aspects de 'opposabilité aux tiers en matiére de responsabilité délictuelle 419
652. La portée du principe dans les opération transfrontalieres 420



Table of Contents (Part Four) XXIX

653. Principes divergents dans d'autres droits européens: l'exemple du droit allemand 421

654. Enjeux pratiques: I'exemple des réseaux de distribution 421
(4.) La Responsabilité des Parties envers les Tiers 422
655. La portée du principe de l'assimilation des fautes contractuelles et délictuelle en

droit frangais 422
656. Les fautes délictuelles a 1'égard des tiers commises dans l'exécution d'un contrat 423
657. L'assimilation des fautes contractuelle et délictuele 423
658. Incidence du principe du non-cumul 424
659. Portée des actions directes nécessairement contractuelles 424
660. La portée du principe dans les opérations transfrontalieres 425
661. Les actions directes 425
662. Autres aspects de I'opposabilité et détermination de la nature contractuelle ou

délictuelle de 1'action 426
663. Les conséquences délictuelles de 1'inexécution d'un contrat 426

664. Les distorsions de concurrence pouvant résulter des divergences de 1égislation 427

. Information about Foreign Law 428
665. An illustration from Austria 428
Part Four:

Information from Legal and Business Practice

666. General 431
667. First questionnaire round: letters to business organisations 431
668. Appendix 433
669. Summary of responses 435
670. Qn 1 (abstaining from business due to inestimable risks) 436
671. Qn 2 (auditing of particular risks of liability) 436
672. Qn 3 (protection of confidential information) 437
673. Qn 4 (incorrect information) 438
674. Qn 5 (choice of law) 438
675. Qn 6 (non-excludable comparative competitive disadvantages) 438
676. Qn 7 (adjustment of contract terms to differences in applicable contract and

tort laws) 439
677. Qn 8 (action and costs in ascertaining private law of another member state) 439
678. Qn 9 (problems due to differences in rules on acquisition and ownership of

movables) 439
679. Qn 10 (different modes and costs in securing cross-border credit) 440
680. Qn 11 (comparative costs of credit in countries where creditor not located) 440
681. Qn 12 (unsuitability of domestic modes of security) 441
682. Qn 13 (restrictions of trade due to differences in reservation of title rules) 441

683. Qn 14 (costs in pursuing claims against contract parties in another Member State) 441
684. First questionnaire round: letters to consumer organisations 441
685. Summary of responses 443



XXX Table of Contents (Part Five)

686. Qn 1 (consumers abstaining from transactions due to uncertainty as to rights or

their enforcement) 443
687. Qn 2 (ability of organisation to assist consumers) 443
688. Qn 3 (comparative disadvantage for consumers in cross-border supplies) 443
689. Qn 4 (problems connected to electronic commerce) 444
690. Qn 5 (actual or anticipated internet-related problems) 444
691. Qn 6 (misuse of personal data and other confidential information) 444
692. Qn 7 (incorrect information) 444
693. Qn 8 (choice of law agreements to detriment of consumer) 444
694. Qn 9 (legal provisions inducing consumers to opt for foreign suppliers) 444

695. Qn 10 (adjustment of contract terms to differences in applicable contract and
tort laws) 444
696. Qn 11 (action and costs in ascertaining private law of another member state) 444

697. Qn 12 (difficulty, costs, familiarity and risks of borrowing and security abroad) 445
698. Qn 13 (problems of advance payment and non-delivery) 445
699. Qn 14 (costs in pursuing claims against businesses in another member state) 445
700. Second questionnaire round: letters to business and consumer organisations 445
701. Note of thanks to the authors of the responses 452
Part Five:

Analysis and Recommendations

. Tort Law and Contract Law 457
702. Impediments to the proper functioning of the internal market 457
703. Interference 457
704. The problem of interference must be considered from the standpoint of every legal
system — even a future possible European one 457
705. The interference problem in a narrow sense: the problem of complexity 458
706. Obstacles to the internal market 458
707. Distortions of competition 458
708. Responses of consultees 459
709. Analysis of various legal rules 459
710. Differences between tort and contract law 460
711. Conceptual differences 460
712. The common frame of reference: recommendations 460
713. Contract law and law of obligations 461
714. The interference problem in a broader sense 461
715. Obstacles to the providers of goods or services 461
716. Summary of the interferences of greatest importance for the internal market 462
717. Ditto 462
718. Ditto 463
719. Ditto 463
720. Ditto 464
721. Ditto 464

722. Ditto 465



Table of Contents (Part Five)

723.
724.
725.
726.
721.
728.
729.

730.
731.
732.
733.
734.
735.
736.

Ditto
Ditto
Ditto
Ditto
Ditto
Ditto
Ditto

Property Law and Contract Law

The relevant issue

Mutual interferences of contract law and property law

Remedying interferences of contract law with property law

Other obstacles to a free flow of commerce in the internal market
Possible remedies: private international law

Continued: a grace period

Harmonization of security laws in steps

Annexes

Table of Abbreviations

Table of Codes, Statutes and other Legislation

Table of Cases from English Speaking Jurisdictions

Table of Literature

XXXI

465
465
466
466
466
466
466

467
467
467
467
468
468
468
469

471

485

515

525






[Introduction

I. The Background

. The subject of this study On the basis of this study the European Commission is
seeking to determine “whether competition imbalances, or real or likely obstacles to the
smooth running of the internal market might arise as a result of areas of interference,
problems in enumeration of facts, or even differences in terminology or concepts (mainly
in mandatory provisions) between property law and contract law, and between non-
contractual liability law and contract law. The aim is not, therefore, to examine property
law or liability law as a whole, nor to compare national systems of law, but to analyse the
problems and obstacles resulting from differences in systems of law in contract and
commercial practice.” The Commission attaches particular weight to: (i) the “identifi-
cation of real or likely obstacles in contract or commercial practice to the smooth
running of the internal market and of competition imbalances resulting from the inter-
action of property law with non-contractual liability law and with contract law, under
the different national systems”; (ii) “analysis of relevant jurisprudence and provisions as
they relate to each issue identified”; and (iii) “all useful and relevant legal and factual
elements, so that the Commission can verify the nature and magnitude of the obstacles
identified”.!

2. The Council meeting in Tampere and the Communication of the Commission The
significance of these questions emerges against the following background. In its confer-
ence in Tampere on the 15th and 16th October the European Council stressed that “[iln a
genuine European Area of Justice individuals and businesses should not be prevented or
discouraged from exercising their rights by the incompatibility or complexity of legal [...]
systems in the member states.” The conclusions of the conference therefore set out in
Chapter B.VII (“Greater convergence in civil law”), at paragraph 39, the conclusion that
“la]s regards substantive law, an overall study is requested on the need to approximate
member states’ legislation in civil matters in order to eliminate obstacles to the good
functioning of civil proceedings. The Council should report back by 2001.”> The Eur-
opean Commission reacted to this on the 11th July 2001 with the publication of a
Communication to the Council and the European Parliament on European Contract Law.?
With this Communication the European Commission placed the discussion about the
questions touched on in Tampere on a broad foundation. However, the Commission’s

1 This is the description of the study contained in the Commission’s contract award notice
SANCO 21st January 2003/B4(02)D/240401, OJ 2003 S23-018434.
2 http://www.europarl.eu.int/summits/tam_en.htm#b

3 (QJ 2001 C 255/1 (13th September 2001); see on this also v. Bar, Die Mitteilung der Euro-
piischen Kommission zum Europiischen Vertragsrecht, ZEuP 2001, 799-804.
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Communication only refers to contract law and the immediately adjacent areas, namely
the law of unjustified enrichment and a narrow segment of non-contractual liability law.*

3. Reactions This narrowing of focus — deviating from the conclusions in Tampere —
has been criticised in several important policy statements responding to the European
Commission’s Communication.” Among these in particular is the resolution of the
European Parliament on the 15th November 2001.° (See further para 5.)

4.  The Justice and Home Affairs Council In addition the Justice and Home Affairs
Council stated in its report from 16th November 2001 that it would be appropriate to
investigate whether differences in the legal provisions of the member states in the fields
of non-contractual liability law and property law prejudice the internal market. It there-
fore called on the Commission “to conduct a study into whether the differences in
member states’ legislation, in the areas of non-contractual liability and property law,
constitute obstacles to the proper functioning of the internal market in practice”.” The
Commission likewise considers that such a study is worthwhile and has commissioned us
to conduct it. Our task is, however, limited to answering the questions set out in para-
graph 1 and hence is aimed at a different issue than the remit which the Justice and
Home Affairs Council contemplated in its report. This study does not deal with the
whole gamit of the problem whether the differences between the various laws of tort and
property of the member states of the European Union give rise to impediments to the
internal market or produce inequalities of treatment relevant to competition. Contained
within that overarching issue are a whole host of problems, which would have to be the
subject of a separate, further study and at any rate have not been tackled by us. One
thinks for, example, of the negative repercussions for the free movement of persons
arising from the existence of different systems of compensation for accident victims, in
particular victims of traffic accidents. Another example would be the impact of property
law or tort law rules on decisions as to where to locate and operate a business. A further
instance that springs to mind are the repercussions of these rules for the free movement of
capital. A further instance may be found in the barriers to competition from the different
burdens generated by liability for environmental damage. One may point, too, to the
repercussions of different levels of protection of personality rights on the free exercise of

4 Paras. 12 and 13 of the Communication.

5 See in particular from the realm of academic policy statements the Joint Response of the
Commission on European Contract Law and the Study Group on a European Civil Code,
submitted on behalf of the two groups by von Bar and Lando in collaboration with Swann,
published inter alia in ERPL 2002, 183-248.

6 European Parliament resolution on the approximation of the civil and commercial law of the
member states (COM(2001)398 — C5-0471/2001 — 2001/2187 [COS]); printed in OJ 2002 C
140E/538 (13th June 2002) (also reproduced in German in: ZEuP 2002, 634-640); see on this
v. Bar, Die Resolution des Europiischen Parlaments vom 15. November 2001 zur Anniherung
des Zivil- und Handelsrechts der Mitgliedstaaten, ZEuP 2002, 629-633.

7 Draft Council report on the need to approximate member states’ legislation in civil matters,
13017/01, para. 21(c). The document is available on the internet at: http://register.consi
lium.eu.int/pdf/en/01/st13/13017enl.pdf.
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journalism, and also to the barriers to competition, which may arise from different
regimes for liability in the area of advertising. The impediments hindering the organisers
of large international meetings constitute another instance. One thinks, too, of the
negative repercussions of the very differently structured personal liability of employees
to third parties in the law of tort on the flexibility of labour. Accordingly, looking at
problems of this sort, no conclusions can be drawn either one way or the other that
different tort law regimes, or as the case may be different property law regimes, do or do
not hinder the internal market. The former proposition appears to us to be probably the
case, but we have not gone into this wider issue. The European Commission must itself
come to a view as to whether it will rest content with the answers that we have given,
answers that are solely concerned with the interference problem and whether it wishes to go
beyond the scope of this study and to devote its attention also to problems of delict and/
or property law at large.

5.  The approach of the European Parliament Another part of the background to our
study are the ideas on the future of European private law developed by the European
Parliament. In two resolutions, in 1989 and 1994 respectively, the European Parliament
has spoken out in favour of starting preparations for the creation of a European Civil
Code.8 In its resolution of 15th November 2001° the European Parliament no longer used
the term “European Civil Code”, but it nonetheless puts forward an ambitious action
plan for the development and creation of a European law of obligations and property.'°
This embraces non-contractual liability law and parts of property law. Moreover, the
European Parliament’s Committee on Legal Affairs and the Internal Market in its report
responding to the Commission’s Action Plan (which report underpinned the Parlia-
ment’s resolution of 2nd September 2003 welcoming a common frame of reference and
advocating optional instruments)'! has again expressly repeated its wish that non-con-
tractual liability law, and at least moveable property law, and the law of trusts be given
due consideration in the further work to be carried out.'?

8 OJ 1989 C 158/400 (reproduced in: ZEuP 1993, 613); OJ 1994 C 205/518 (reproduced in:
ZEuP 1995, 669).

9 See fn. 6 above.

10 Para. 14 of the Resolution.

11 European Parliament Resolution on the Communication from the Commission to the
European Parliament and the Council — A more coherent European contract law — An action
plan (COM(2003) 68-2003/2093(INI)). P5_TA(2003)0355. The resolution is published on
the website of the Parliament (http://www.europarl.eu.int).

12 Report on the Communication from the Commission to the European Parliament and the
Council — A more coherent European contract law — An action plan (COM(2003) 68-2003/
2093(INT)). Rapporteur: Klaus-Heiner Lehne. 9th July 2003. A5-0256/2003. The report, which
is also published on the website of the Parliament (http://www.europarl.eu.int). contains an
“explanatory statement”, which at II(1)(b) reads: “In its last resolution the European Parliament
regretted that the Commission communication was confined to the law of contract and called
for it to include general contract law, the law on sales contracts, the law governing service
contracts including financial services and insurance contracts, the law governing personal

securities, the law governing non-contractual obligations (tort, law of restituion), the law
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6.  The Economic and Social Committee The Economic and Social Committee has
expressed a similar viewpoint and, among other things, has drawn attention to the fact
not merely that it are the legal problems arising during contract negotiations (so-called
pre-contractual liability) which are to be considered,'® but also that, in the interest of
consistency of the legal system as a whole, the initiatives for creating a European
contract law should possibly be extended to other areas — especially that of non-
contractual liability law.!'#

7. The European Commission’s Green Paper on the Rome Convention On 14th January
2003 the European Commission published a Green Paper on the conversion of the Rome
Convention of 1980, on the law applicable to contractual obligations, into a Community
instrument, and on its modernisation.!> The Green Paper explicitly considers the
relationship between the planned modernisation of the European private international
law of contract and obligations, on the one hand, and the harmonisation of substantive
private law, on the other. With an eye to contract law it makes the following assessment:
“There are those who are already considering the link between Rome I and the European
contract law project. The Commission communication of 2nd July 2001 aimed at
broadening the discussion on the future of European contract law at Community level
and on the need for a change of approach regarding the substantive law. In this paper the
Commission in particular raised the issue of coherence of the EC acquis in the area of
contract law and whether divergences in contract law between the member states may
hinder the proper functioning of the internal market. One of the options put forward, if a
new approach turned out to be needed, was the adoption of a new Community instru-
ment contributing to further approximation of the substantive law of contracts. Thus
some commentators already called into question the value of working on rules prescrib-
ing the application of one or the other national rule. There is, however, no reason for
such questioning. In the Commission’s opinion, the ‘European contract law’ project does
neither aim at achieving the uniformity of contract law nor at the adoption of a European
civil law code. The Commission had already announced that a follow-up document
would be published early in 2003. In addition, even assuming that one day there will be

governing the transfer of ownership of moveables, the law governing credit guarantees in
moveables and the law on trusts. The European Council of Tampere did not restrict itself to
contract law either. Indeed the Council in its statement on the first Commission communica-
tion, called for a study to be drawn up on the law of tort and the law of property. It is therefore
hard to understand why the Commission does not realise that it is possible for the frame of
reference and other measures to go beyond the field of contract law. A clarification to this effect
would be welcome, particularly since negotiations in the Convention have not imposed any
such restrictions.”

13 Q] 2002 C 241/1 (7th October 2002), para. 3.7.

14 Loc. cit., para. 2. 1.3. Compare also the Opinion of the Economic and Social Committee on
the “Proposal for a Council Regulation establishing a general framework for Community
activities to facilitate the implementation of a European judicial area in civil matters”, OJ 2002
C 36/77 (8th February 2002).

15 COM(2002) 654 final. The document is available on the internet at: http://europa.eu.int/
comm/off/green/index_en.htm.



I. The Background 5

closer harmonisation of contract law in the Community, it is quite possible that this will
concern only certain particularly important aspects and that the applicable law will still
have to be determined for the non-harmonised aspects. Conflict of laws’ rules will
therefore lose none of their importance for Community cross-border transactions, today
and in the future. Accordingly, the European contract law project does not detract in any
way from the arguments for considering a possible modernisation of the Rome Conven-
tion. On the contrary, both projects complement each other and will be conducted in
parallel.”!¢

8.  Principles as applicable law? Under heading no. 3. 2. 3. “Freedom of choice (Article
3(1) — Questions regarding the choice of non-state rules” the Commission’s Green Paper
addresses the questions posed in these terms: “It is common practice in international
trade for the parties to refer not to the law of one or other state but direct to the rules of
an international convention such as the Vienna Convention of 11th April 1980 on
contracts for the international sale of goods, to the customs of international trade, to the
general principles of law, to the lex mercatoria or to recent private codifications such as
the UNIDROIT Principles of International Commercial Contracts. In the minds of the
authors of the Convention, such a choice does not constitute a choice of law within the
meaning of Article 3, which can only be choice of a body of state law: a contract
containing such a choice would be governed by the law applicable in the absence of a
choice (Article 4), and it would fall to this law to determine the role to be played by the
non-state rules chosen by the parties. Traditionally, most academic writers have ruled out
the possibility of choosing non-state rules, particularly because there is not yet a full and
consistent body of such rules. Others would prefer the choice of non-state law to
constitute a choice of law for the purposes of Article 3 of the Rome Convention. One of
the reasons brought forward to this is that one should not refuse a practice before the
court that is already admitted (in many countries) before arbitrators. Concerning more
specifically the parties’ choice of the rules of the Vienna Convention of 11th April 1980,
the Dutch courts have twice ruled on situations in which the Convention did not apply
directly pursuant to its Art. 1(1). According to the Hoge Raad, the Dutch Supreme
Court, the parties were free to designate this Convention as the law applicable to their
contract. There is still the question of the effects of such a designation: if the contract
had been purely internal, the rules of the Convention could not have derogated from the
mandatory rules of the law applicable in the absence of a choice. But since the contract
was an international contract, the Court acknowledged that the choice of the
Convention ruled out the mandatory rules of the law applicable in the absence of a
choice. It did not refer to the law which would have been applicable in the absence of a
choice to ascertain the role that it would confer on the Vienna Convention. In other
words the parties themselves had genuinely chosen this Convention.” Against this
background the European Commission invites experts to answer “Question 8: Should the
parties be allowed to directly choose an international convention, or even the general
principles of law? What are the arguments for or against this solution?”” An answer to
these questions is, however, outside the scope of this study. These results may be of direct
importance to the discussion initiated by the Green Paper. The consideration is not too

16 Para. 1.6 of the Green Paper (pp. 11-12) (footnotes omitted).



6 Introduction

remote that a real choice of general legal principles for the applicable law can only come
into question when they are sufficiently complete and embedded into a complex of rules.
That complex should take account of the problem of interaction between contract law
and its neighbouring areas largely withdrawn from the autonomy of the parties.

9. The Commission’s Action Plan In February 2003 the European Commission
presented its Action Plan (referred to in the Green Paper just discussed) — again in
the form of a Communication.!” “This Action Plan suggests a mix of non-regulatory and
regulatory measures [...]. In addition to appropriate sector-specific interventions this
includes measures: (i) to increase the coherence of the EC acquis in the area of contract
law, (ii) to promote the elaboration of EU-wide general contract terms, and (iii) to
examine further whether problems in the European contract law area may require non-
sector-specific solutions such as an optional instrument. In addition to continuing to put
forward sector-specific proposals where these are required, the Commission will seek to
increase, where necessary and possible, coherence between instruments, which are part
of the EC contract law acquis, both in their drafting and in their implementation and
application. Proposals will, where appropriate, take into account a common frame of
reference, which the Commission intends to elaborate via research and with the help of
all interested parties. This common frame of reference should provide for best solutions
in terms of common terminology and rules, i. e. the definition of fundamental concepts
and abstract terms like ‘contract’ or ‘damage’ and of the rules that apply for example in
the case of non-performance of contracts. A review of the current European contract law
acquis could remedy identified inconsistencies, increase the quality of drafting, simplify
and clarify existing provisions, adapt existing legislation to economic and commercial
developments which were not foreseen at the time of adoption and fill gaps in EC
legislation which have led to problems in its application. The second objective of the
common frame of reference is to form the basis for further reflection on an optional
instrument in the area of European contract law. In order to promote the elaboration by
interested parties of EU-wide general contract terms, the Commission intends to
facilitate the exchange of information on existing and planned initiatives both at a
European level and within the member states. Furthermore, the Commission intends to
publish guidelines, which will clarify to interested parties the limits which apply. Finally,
the Commission expects comments as to whether some problems may require non-
sector-specific solutions, such as an optional instrument in the area of European contract
law. The Commission intends to launch a reflection on the opportuneness, the possible

legal form, the contents and the legal basis for possible solutions”.!®

10. Sixth Framework Programme on Research In its Communication the Commission
points out that in commissioning this study it is reacting to the criticisms of the Parlia-
ment and the Council on the narrowing down of the previous width of deliberations to

17 Communication from the Commission to the European Parliament and the Council: A more
coherent European Contract Law. An Action Plan, COM(2003) 68 final. The document is
published on the internet at: http://europa.eu.int/comm/consumers/policy/developments/
contract_law/com_2003_68_en.pdf.

18 Executive summary of the Communication.
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the field of contract law.? It also indicates that it intends to coordinate further works on
the intended “common frame of reference” with the financial possibilities afforded by the
sixth framework programme?®® for research.?!

1. Study on product liability It emerges from the Report from the Commission on the
Application of Directive 85/374 on Liability for Defective Products?? that it contem-
plates further harmonisation of product liability so far as this is based on liability in
contract and in tort for negligence. A corresponding study has been commissioned and
completed.?

12.  Study on consumer legislation On 2nd October 2001 the European Commission
issued a Green Paper on European Consumer Protection.?* The most important question
posed was whether reform should be pursued on the basis of the existing specific (sector-
al) approach or a mixed approach which would include a general framework directive.?®
In the light of responses to this consultation the European Commission published on
11th June 2002 a follow-up Communication.?® This Communication proposed the adop-
tion of a mixed approach with further consultation on the details. Moreover, the Com-
munication advocates the establishment of an academic group to carry out comprehen-
sive comparative legal research — in particular to identify notions of fairness.?” We permit
ourselves to direct the Commission’s attention to some considerable work in this direc-
tion which has already been undertaken, amongst others by the Commission on Eur-
opean Contract Law.?8

19 Para 63 and fn. 41 of the Communication.

20 Decision 1513/2002/EC of the European Parliament and of the Council of 27th June 2002
concerning the sixth framework programme of the European Community for research,
technological development and demonstration activities, contributing to the creation of the
European Research Area and to innovation (O] 2002 L 232/1, 29th August 2002).

21 Para 68 of the Communication reads: “Research activities in the above-mentioned area could
be supported by the Sixth Framework Programme for research and technological development
(FP6). Within its ‘Integrating’ Programme, Priority 7 ‘Citizens and governance in a knowledge-
based society’ presents the analytical and intellectual context for such an endeavour. It is
envisaged that research activities in the domain of European Contract Law will be part of one
of the first calls for proposals to be published within this priority. Given the nature of the issues
at stake, the implementation could use one of the new instruments provided in FP6, in order to
further structure and integrate the research efforts in this domain.”

22 COM(2000) 893 final (31st January 2001).

23 Howells, Product Liability — A History of Harmonisation, publication forthcoming in the 3rd
edition of “Towards a European Civil Code” (2004); a copy of the article in typescript has been
obtained by v. Bar.

4 COM(2001) 531 final.

25 Green Paper, Nos. 3.2-3.4.

26 COM(2002)289 final.

27 Communication, para. 41.

28 Lando/Beale (eds.), Principles of European Contract Law, Parts I and II (2000); Lando/Clive/
Priim/Zimmermann, Principles of European Contract Law, Part III (2003).
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13. Strategy document On the 22nd May 2002 the European Commission published a
further Communication, namely “Communication from the Commission. A Project for
the European Union.”” In this document the Commission emphasises the relationship
between harmonisation of civil law and the smooth running of the internal market.*°

4. Consumer Policy Strategy 2002-2006 On the 7th May 2002 the European Commis-
sion issued a Communication to the European Parliament, the Council, the Economic
and Social Committee, and the Committee of the Regions entitled “Consumer Policy
Strategy 2002-2006”.! Here, besides outlining the need for the review of existing
Community legislation for consumer protection, the Commission addressed the ques-
tion of contract law harmonisation. “The follow-up to the Communication will re-
spond to the requests of the Council and of the European Parliament [for communica-
tion of the results of the consultation and for an action plan]. It could suggest a mix of
regulatory and non-regulatory measures. Among the non-regulatory measures it could
propose co-ordination of research activities. These activities could lead to the elabora-
tion of a general frame of reference, establishing common principles and terminology.
Furthermore it could explain which measures would be taken to ensure coherence of

the existing and future acquis, taking into account the general frame of reference.”*?

I5. Information campaign Furthermore, following a call for tenders in November 2002,
the European Commission has awarded a contract for the launch of “an information
campaign to make legal practitioners more aware of judicial cooperation in civil matters
within the European Community.”** The total budget for this twelve-month campaign or
“advertising” amounts to some € 830,000 (estimated).

16. Rome Il Meanwhile, it is being seriously contemplated that a unification of the
conflict of law rules determining the law applicable to non-contractual obligations
should follow the unification of conflict of law rules determining the law applicable to
contractual obligations.** If this does happen, the legislative instrument will probably be
a Regulation. The Regulation proposal is known under the short title of “Rome II”
(“Rome I” being the corresponding short title for the Rome Convention on law
applicable to contractual obligations).>> The proposal contains in chapter 2 (Section 1:

29 COM(2002) 247 final.

30 The text reads: “The extent of harmonisation of civil law hinges on the cross-border dimension
of certain operations and on the need to ensure that the internal market runs smoothly” (loc.
cit., p. 10).

31 COM(2002) 208 final.

32 Loc. cit., p. 14. See also the annex at p. 30.

3 0J 2002 S216-171329 (7th November 2002); OJ 2002 S236-187566 (5th December 2002);
OJ 2003 S143-129419 (29th July 20003).

34 See the Consultation on a preliminary draft proposal for a Council Regulation on the law
applicable to non-contractual obligations (“Rome 1I”), COM (2003) 427, published on the
internet at: http://europa.eu.int/comm /justice_home /unit/civil /consultation /index_en.htm.

35 On this and the plans for its revision and implementation by way of a Regulation, see above

paras. 7-8.
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Rules applicable to non-contractual obligations deriving from a tort or delict) the
following proposals which are relevant to this study:

Article 3 — General rule

(1.) The law applicable to a non-contractual obligation arising out of a tort or
delict shall be the law of the country in which the damage arises or is likely to
arise, irrespective of the country in which the event giving rise to the damage
occurred and irrespective of the country or countries in which the indirect
consequences of that event arise.

(2.) However, where the person claimed to be liable and the person sustaining the
damage both have their habitual residence in the same country when the
damage occurs, the non-contractual obligation shall be governed by the law
of that country.

(3.) Notwithstanding paragraphs 1 and 2, where it is clear from all the circum-
stances of the case that the non-contractual obligation is manifestly more
closely connected with another country the law of that other country shall
apply. A manifestly closer connection with another country may be based in
particular on a pre-existing relationship between the parties, such as a contract that
is closely connected with the non-contractual obligation. (italics added)

Article 4 — Product liability

Without prejudice to Art.3(2) and (3), the law applicable to a non-contractual
obligation arising out of damage or a risk of damage caused by a defective product
shall be that of the country in which the person sustaining the damage is habitually
resident, unless the person claimed to be liable can show that the product was
marketed in that country without his consent, in which case the applicable law
shall be that of the country in which the person claimed to be liable is habitually
resident.

Article 5 — Unfair competition

(1.) The law applicable to a non-contractual obligation arising out of an act of
unfair competition shall be the law of the country where competitive
relations or the collective interests of consumers are or are likely to be
directly and substantially affected.

(2.) Where an act of unfair competition affects exclusively the interests of a
specific competitor, Art.3(2) and (3) shall apply.

Article 6 — Violations of privacy and rights relating to the personality

(1.) The law applicable to a non-contractual obligation arising out of a violation
of privacy or rights relating to the personality shall be the law of the forum
where the application of the law designated by Art.3 would be contrary to
the fundamental principles of the forum as regards freedom of expression and
information.

(2.) The law applicable to the right of reply or equivalent measures shall be the
law of the country in which the broadcaster or publisher has its habitual
residence.”
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Art. 3 (3) of the proposed Regulation is of particular interest for this study because it also
shows the connection between contract and tort law at a conflict of laws level. If tort law
is taken to be an adjunct of contract law, then it is only another way of saying that, for
the purposes of conflict of laws, in the area of overlap tort law is a part of contract law.
The substance of this rule on the correct connection of tort law could also be achieved by
a corresponding extension of the catalogue of questions determining the point of
connection to “contract law” within the framework of “Rome I”. Finally, Article 10 (1)
of the proposal provides the possibility of a free choice of law — only, however, “by an
agreement entered into after their [i.e. the parties’] dispute arose.”

17. Working group on mortgage loans Finally, the European Commission on the 12th
of May 2003 set up a working group which “should bring clarity about the threshold
hurdles and offer recommendations for the realization of an effective internal market for
mortgage loans”.

II. The Problems

18. Initial considerations for this study This study is intended as a contribution to the
broader process of policy formation. In substance it is geared towards the strived-for
“common frame of reference” and it proceeds from the assumption that the project of
unifying the European Union’s private law, or at any rate its contract law, will remain on
the agenda for a long time. However, the study is not concerned with a comparative
reworking of contract legal systems in the European Union, but rather targets the border
areas between contract law, on the one hand, and tort and property law on the other. It
addresses the question — not least on account of the conclusions of the European Council
and the resolution of the European Parliament — whether an approximation of contract
law without including important component parts of non-contractual liability law and
property law is meaningful or sufficient. That is because all considerations about the
approximation or harmonisation of the contract law in the European Union naturally
commence with the question what is to be understood in this context as constituting
contract law. The fundamental problem is that so far there is not even a uniform answer
to this question. First tentative models of European contract law have been and are being
developed in legal scholarship.?” Moreover, some important conceptions can be found in
the Rome Convention on the law applicable to contractual obligations,*® mentioned
above, and in Council Regulation 44/2001/EC of 22nd December 2000 on jurisdiction
and the recognition and enforcement of judgments in civil and commercial matters.*®
However, these concern the area of private international law and private international

36 Frankfurter Allgemeine Zeitung, 13th May 2003, S. 19.

37 In particular from the Commission on European Contract Law (see fn. 27 above) and from the
Study Group on a European Civil Code (information about it in the Joint Response mentioned
in fn. 5; first publication from the work of the Study Group are expected at the end of 2004).
See further Gandolfi (coordinateur), Code Européen des Contrats I (2002).

38 OJ 26th January 1998 C 27/01, p.34.

39 Q] 16th January 2001 L 12, p. 1.
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procedural law and are therefore no substitute for a concept of substantive law. For both
areas of law the greatest difficulties regularly arise in the demarcation of the boundaries
between contract and tort law.*°

19. Absence of a uniform concept of contract law The absence of a uniform legal notion
of contract law is further examined in this study in the following part. For present
purposes it is important to appreciate that this deficiency can be considered as one of the
key problems for further legislative measures on a European level. If the private legal
systems of the European Union member states were placed on top of one another like
transparencies, one would ascertain that there is only a relatively small core of legal
questions which qualify in all systems as belonging exclusively to contract law — meaning
that no connections to or overlaps with (“interference” with) bordering legal areas
appear. Even with the simplest of questions about contract law (deficient delivery of
goods, delay in performance, etc) references to non-contractual liability can not be
excluded. It may turn out that in such cases one is concerned with “pure economic
losses” (in the sense of the taxonomy of tort law described below in more detail)*! and it
could be for that reason alone that they are not subject to tort law (as is the case for
example in § 823 (1) of the German BGB or art. 483 (1) of the Portuguese CC), or simply
that a relevant tort in the Common law sense is lacking, but with these possible
explanations the problem does not disappear. This is because in the countries which have
a general clause on tort law liability, an (unwritten) rule governing concurrence of
actions ultimately provides for the displacement of tort law from these complexes of
questions, and (to pursue the illustrations just given) in German and Portuguese law it is
only the specific interpretation of the statutory concept in the context of tortious
liability for the violation of “protective legislation” which prevents an overlap: statutory
provisions which compel a contractual debtor or other obligor to correct discharge of the
debt are not considered as constituting statutes in the sense of legislation whose
infringement can give rise to delictual liability on account of violation of protective
laws.*? In Dutch law too it would be conceivable in principle to interpret a breach of
contract as an infringement of a right in the sense of Art.6:162 (1) BW. Only from the
separate regime of liability for the breach of contractual obligations in Articles 6:74 ff.
BW does it emerge that this enjoys a fundamental priority of application over articles
6:162 ff. BW.

40 Impressive examples are provided by the case law of the ECJ] on the product liability of a
French manufacturer in the case of a chain of contracts (ECJ 17th June 1992 — C-26/91 —
Handte v. TMCS, ECR 1992, 1, 3967 = JZ 1995, 90 = Rev. crit. dr. i. pr, 1992, 726 = Riv. dir. int.
priv. proc. 1993, 451 = NJ 1996 no. 316), on liability due to culpa in contrahendo (ECJ 17
September 2002, — C-334/00 — Fonderie Officine Meccaniche Tacconi SpA v. Heinrich Wagner
Sinto Maschinenfabrik GmbH, EuZW 2002, 655 = IPRax 2003, 143) and on liability arising from
a misleading announcement of profits (ECJ 11th July 2002 — C-96/00 — Gabriel IPRax 2003, 50;
see on this Leible, Gewinnbestiitigung aus Luxemburg. Zur internationalen Zustindigkeit bei
Gewinnmitteilungen aus dem Ausland, IPRax 2003, 28-34).

41 See below at paras. 46-47.

42 See v. Bar, The Common European Law of Torts I (1998), paras. 419-425.
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20.

Introduction

A good illustration of this whole problem is supplied by Austrian law. Here it is
asserted — although the details may be controversial — that the unlawfulness of a
given conduct arises from the breach of either contractual or tortious obligations.*
Furthermore, reference must be made to § 1295 (1) ABGB, by which compensation
for breach of contract is located, as a matter of taxonomy, within the framework of
tort law (“[...] the damage may have been caused by breach of a contractual duty or
without any relation to a contract”).** Likewise dealt with in tort law is one of the
most important cases of breach of a sales contract, namely delay in payment.
§ 1333 ABGB, which covers this question, is found in the chapter on “types of
damage” in section 4 (“On Patrimony”) and deals with compensation for damage
arising “in particular by delay in payment”.

The structure of the interference problem Even with a “minimalistic” mode of

proceeding in the sense already mentioned, a number of further difficulties in all like-
lihood immediately emerge. These are all connected to the second key problem which is
that a bare unification of the material recognized as constituting contract law would
leave the national legal traditions in the bordering legal subjects unaffected. This in turn
might result in the enduring impairment of the success of unifying the law by such a
measure.*” This study is about these problems and their effect on the normal functioning
of the internal market.

It appears to us important to refer at this early point in the study to the fact that
issues that arise from the interaction of contract law on the one hand and the law
of delict and the law of property on the other should not only be considered

43

44

45

Koziol, Haftpflichtrecht 112 (1984) 4. It is disputed, however, which method of determining un-
lawfulness is to be adopted. If it is done on the basis of a result-orientated concept of unlawful-
ness, then the breach of contract as such establishes the unlawfulness (Rummel [-Reischauer],
ABGB (1992), § 1294 nos. 2, 8 and 15). However, if one follows a conduct based analysis (as is
the predominant view in Austria, in particular Koziol, Haftpflichtrecht I3 (1997) 4/40, p. 157 and
above all OGH 8th September 1954, SZ 27/220 as well as OGH 10th January 1991, JBI 1991,
385), then a non-performance of a contractual obligation only establishes unlawfulness if this is
based on a breach of duties of care.

See Schwimann (-Harrer), ABGB VIIZ, Preliminary comment 1 to §§ 1293 ff ABGB: This
equal treatment is correct in so far as Austrian compensation law is based on the basic elements
of wrong and fault. Koziol takes the view in Haftpflichtrecht I3, 4/42, p. 158 and 17/9 p. 526,
and in Delikt, Verletzung von Schulverhiltnissen und Zwischenbereich, JBl 1994, 209-223
(209 f), that the liabilities from contract and tort are only the final links of a chain. The span
in-between to be dealt with using combined value judgments from both legal areas. This view
has been adopted to a large extent in OGH 11th July 2002, JBl 2003, 44 (with note by
Rummel).

See, amongst others, Tilmann, Eine Privatrechtskodifikation fiir die Europiische Gemein-
schaft?, in: Miiller-Graff (ed.), Gemeinsames Privatrecht in der Europiischen Gemeinschaft?
(1999) 579, 590; Basedow, Das kiinftige europiische Privatrecht: Der hybride Kodex, AcP 200
(2000) 445, 474 and (albeit with partially different conclusions) Kronke, Brauchen wir ein
europiisches Zivilgesetzbuch? (2002) 8.
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because they may cause additional impediments to the internal market, i. e. internal
market problems, which are not caused solely by differences between Member
States’ contract law regimes. As and where different law acts as a barrier to the full
utilisation of the possibilities that are offered by the internal market, these
impediments very often are not erradicated just by harmonising the legal rules
which are regarded as rules of contract law. There are, indeed, a number of legal
questions, which all or some legal systems characterize both as within contract law
and at the same time within tort law. A successful harmonization can, accordingly,
only be achieved and the corresponding barrier to the internal market can only be
effectively removed, if either the corresponding domestic tort law is declared to be
inapplicable or alternatively harmonised as well.

21. Examples in the relationship of tort law to contract law As regards the relationship
between contract and tort, if, for example, questions with regard to the liability of a
representative acting without authority (a falsus procurator) are regarded as constituting a
part of contract law, and as such could be harmonised — for instance, by following the
model of the Principles of European Contract Law (PECL)*® — this alone would not
exclude the false representative from being liable according to the rules of the (non-
harmonized) law of torts in some member states. In consequence a uniform liability
regime for cases of this type would not be created. At least an additional provision would
be required to the effect that (autonomous) tort law is inapplicable in cases of this sort.
However, even that would in substance be a tort law rule, which for its part would have to
be fitted into the general structure of extra-contractual liability law. Against the same
background, for example, legal questions in connection with incorrect credit informa-
tion given by a bank or legal questions in connection with incorrect expert evaluations,
for example, would remain an almost unsolvable problem. That is because it would be
practically immaterial to the success of legal harmonisation whether European contract
law gave a positive or a negative answer to the question, whether, as between an enquirer
and a supplier of information, a contract comes into existence on responding to the
enquiry which can give rise to liability for the defectiveness of the information. If the
answer is positive, the final outcome of the case would still depend upon national rules
with regard to concurrence of actions and upon the detail of the relevant tort law. If the
answer is negative, liability would be decided solely according to the non-unified rules of
the different national tort law systems. Furthermore, even at this early stage reference
must also be made to the complex problem of product liability. To date there has been no
harmonisation as regards relations between businesses, and in relation to the consumer
there is neither harmonised contractual liability nor harmonised liability for negligence.

Additional illustrative material on this problem has long been provided by
experiences with the CISG. It has been discussed for a long time, whether the
provisions of the CISG (for example, on the buyer’s requirement to give notice of
defects (art. 39) and the foreseeability of the extent of the damage (art. 74))
exclude the application of parallel national tort law regimes in the case of
consequential harm caused by a defect. The question is overwhelmingly answered

46 See above at fn. 26.
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in the negative — with the consequence that the harmonisation of law for this
problem is in practical terms clutching at thin air.*” With the development of a
European law of sales, such a situation should be excluded from the outset. It
should be established beyond doubt, that an exporter of goods whose principal
place of business is in country A does not run different liability risks depending on
whether it delivers goods in member state B or member state C. It is probable, that,
knowing that there is a relatively more severe regime of tortuous liability in some
particular state to which it aims to export, it will only do so in that instance at a
higher price, or business dealings with such countries will simply be minimised or
foregone altogether. The responses to our questionnaire to business and commerce
have demonstrated that business success is the consideration that is very much in
the forefront of decision-making and that businesses do not let themselves be
deterred from export by, or at any rate not exclusively deterred from export by, rules
relating to liability in tort. On the other hand, it appears that in fact people may
operate in a way that either they are quite unconscious of liability risks, or so that
they believe that it is possible to counter them by way of a clause exempting from
liability and by way of taking out insurance. Other branches of the business and
commerce can obviously be affected in a different way, for instance the insurer
itself. Generally it may be said that awareness of legal problems which arise out of
the ineraction of contract law on the one hand and tort or property law on the
other is comparatively slender. Many responses confine themselves to general
observations without going into the particulars of the questions posed.

22. Peculiarities of tort law Tort law naturally comes still more markedly into view if
the “minimalistic” approach described above is abandoned and a definition of contract
law is developed which is driven instead by principles. Incongruities between a European
notion of contract and the existing national legal systems would in all probability be
completely inevitable. One example among many is the problem (oscillating between
contract and tort law) of liability for fault at the stage of conclusion of the contract.
Another example is liability for injuries to the person or damage to property as a result of
incorrect performance of contractual duties. It appears to be neither possible to solve
problems of this kind consistently and exclusively within a contract law context, nor
does it appear possible to make do completely without the qualification “contractual” or
“tortious”. The distinction between these two regimes is a firm component of the
European law tradition and should not be given up without due consideration. However,
at the same time it seems that a merely partial inclusion of tort law questions (and the
exclusion of all others) would be not only less plausible, but in terms of the technical
formulation of rules probably even not possible. Tort law in general develops from a few
basic maxims which are applied equally in all of its component areas. This applies in
particular to liability for negligence, but on closer scrutiny can be seen to be true also for
the residual content up to and including strict liability. From this derives the fear that a
sectoral harmonisation of tort law limited to particular fields of activity or particular risks
might not as a rule promise long-term success. Not even product liability, which has been

47 Herber, Mangelfolgeschiden nach CISG und nationalem Deliktsrecht, IHR 2001, 187-191;
Dirk Schneider, Un-Kaufrecht und Produktehaftpflicht (1995), passim.
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the flagship of European tort law harmonisation until now, is really an exception.
Naturally there are tort law issues in which the interference problem does not appear
because no matters of contract law come into view. One only has to think of a typical
accident between strangers. However, if tort law is viewed as a systematic entity, then
even these cases can not be consistently separated from the discussions. They too must be
coordinated with the regulations which are at the centre of the interference problem.

23. Further aspects of the interference problem On a complete examination of the
interference problem in the relationship between contract and tort law, a further set of
difficulties appear. A particular part of these difficulties is the fact that there is a not
insignificant number of cases in which the presence of a tort constitutes a breach of
contract, and, in given circumstances, even in cases in which the tort is directed against a
third party. A bank cashier, for example, must be absolutely trustworthy. It is conceivable
that the cashier’s bank might permissibly dismiss the cashier because in his private life
the cashier has committed a tortious act to the detriment of a third party — for example
fraud or embezzlement. The third party need not even be a customer of the bank. In a
whole series of cases it may turn out that the commission of a tort to the detriment of the
contracting partner establishes the invalidity of the contract between the two parties and
with this the obligations to perform disappear. In Austrian law, for example, medical
intrusions upon the bodily integrity of a patient without sufficient previous explanation
are unlawful and do not merely entitle the patient to compensation. If a consent to the
medical activity which is effective in law is lacking, the contract for the treatment also
becomes void, which in turn entitles the patient — in addition to reasonable compensa-
tion for non-economic damage — to demand re-payment of the fee paid, subject to set-off
for benefits received.*® An impediment to the internal market requires attention in cases
of this type, if patients who were insufficiently informed, in some countries but not in
others have a claim for the repayment of fees paid. That could adversely impact on the
policy of free movement of patients in Europe. On the other hand, however, it is
necessary to appreciate that different characterisations of exactly the same legal question
do not necessarily lead to different outcomes. It can instead transpire that a different
characterisation constitutes the basis for two neighbouring legal systems coming to the
same outcome in an individual case.

For instance a patient (irrespective of his or her nationality) who is treated in a
German hospital and under German law has no unjustified enrichment claim to
repayment of fees paid if the patient has been given insufficient information.
However, if one follows the approach of the Berlin Kammergericht he or she would
have a valid claim on the basis of contract for compensation that is focussed on
releasing him or her from the obligation to pay. In the result such a claim is almost
identical to a claim based on unjustified enrichment.*’

No less frequently, however, the opposite phenomenon is found whereby a tort is only
present because there has been a breach of contract (see further on this problem below

48 OGH 4th July 1991, JBI 1992, 520, note Apathy.
499 KG 21th September 1999, NJW 2000, 35.
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Part One, chapter IV, and Part Three, chapter II). The majority of cases relevant in
everyday practice in this respect seem to be concerned with omissions. Even if proceed-
ing in the area of tort law from the basic rule that omissions alone do not amount to a
tort, the failure, in breach of contract, to discharge duties to safeguard and supervise can
assume relevance not only for the contracting partner, but also for the injured third party.
The existence of a valid contract with a third party can be the reason for the proposition
that an obligation is now also incumbent on the contracting party to monitor premises or
supervise persons. In addition, to take another example, the presence of a contract may
justify conduct which would otherwise be tortious. A case in point is where a tenant
makes uses of property of the landlord made available to him. The associated wear on the
objects is not regarded as unlawful property damage under tort law.

24. The passing on of information Converse situations are also conceivable, whereby a
breach of contract is precluded because the required action would represent a tort against
a third party. The Common Law for example has a very strict law of defamation. The
passing on of a suspicion, for instance, which one would expect between trusting co-
operating parties to a contract, can thereby be prevented. The same is true for the other
national tort law systems which have developed the so-called Kreditgefdhrdung — the
assertion or publication of a false statement likely to endanger the credit of another or to
have other disadvantageous financial consequences.

25. Determining who is liable In addition, it is often the case that the answer to the
question of who is gardien or keeper of a thing depends on a contractual agreement
between the defendant and a third party.”® Furthermore, depending upon which legal
system applies, a bare sales contract may transfer the ownership of an object immediately,
with the consequence that directly after the conclusion of the contract, the buyer
assumes the owner’s liability in tort law.

An impressive example of this is to be found in Cass.civ. 3 March 1964.>! The
defendant bought a house at an auction taking place at the house. When people
moved into the sitting room, where furniture was to be auctioned, the floor
collapsed. The defendant as owner was found liable under Art. 1386 French CC.
This example demonstrates in what diverse respects measures for harmonsiation of law in
the area of the law of contract can also impact on the law of non-contractual liability and
property law. The example becomes relevant to the internal market once the liability of an
owner under the French law of delict is compared with liability in German law (§ 836
BGB), which depends on possession (or with liability in English law which depends on the
proof of fault). For a German or for an English buyer of the house such a form of liability
would come as a “unwelcome surprise” . It would be the more so as he may well not have
taken out any liability insurance at all. How could he insure in his home country for
liability specifically in connection with an object which he did not know on his journey to

50 Cass.civ. 12th December 2002, D. 2003 Jur. 454, note Damas (“Le locateur d’un bien dont la
garde lui a été transférée est responsable du dommage causé par ce bien en application de l'art. 1384,

al. ler, c.civ. “).

51 Bull. civ. 1964, I, no. 125, p. 94 = D. 1964 Jur. 245.
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the auction he would buy? Even in the improbable case that he were to have been conscious
of the legal position that could potentially arise, insurance would scarcely be a possibility.
He would simply not find an insurer in his home country who offers policies of insurance
covering such cases. Representatives from the German insurance sector have expressly
confirmed that to their knowledge such a risk is, in Germany at least, not insurable.

26. Economic contexts The interference problem between contract and tort law can be
seen from an economic point of view as well as a purely legal one. This is substantially
connected to the fact that when a business engaged in export or import contemplates
whether or under which conditions it should conclude a contract, it always has to
consider which consequences the conclusion of the contract can have in respect of
possible liability vis-a-vis third parties.

A party submitting a construction plan for a building or offering to erect it, for
example, must know what risks of liability in relation to third parties are involved,
what the liability consequences would be if it later emerges that the building site
was unsuitable or perhaps even contaminated, and whether neighbours can raise
objections. A newspaper which ‘buys’ stories from an informant can only estimate
their worth if it knows the risk of liability in defamation. It appears probable that
precisely because of the uncertainty in respect of the legal position in the country
where the service is to be provided the potential service provider may be induced
to offer their services predominately in their own country, and only hesitantly to
develop markets elsewhere.

Our second questionnaire has confirmed this assessment in so far as one national
association of regional newspapers attaches importance to the fact that liability
under all circumstances is to be governed by their own national law. The risk of
falling into a foreign regime of liability is regarded as a serious danger for the
national freedom of the press. Representatives of the insurance sector of one country
also attach great importance to the question of liability to third parties. Liability
insurers who insure parties undertaking business abroad are continually confronted
with this problem. Since the questions addressed have direct repercussions for the
ocurrence of the insured event and the amount of damage, determination of the
circumstances is integral to insurability. A business association from the industrial
and commercial sector merely points out with regard to liability to third parties that
the determination of diverse standards of safety and norms is (globally) quite
common.

27. Examples in the relationship of property law to contract law The boundaries between
contract law and property law likewise vary from country to country. This has direct
impact on the creation of rights in rem by a contract. According to one approach, as soon
as a contract for the creation of a right in rem is concluded, that right in rem exists as
between the parties to the contract. However, to have effect in relation to third parties
(in particular the creditors of the transferor and the creditors of the transferee), a further
additional extrinsic act is needed, such as the transfer of possession, the entry into a
register, etc. According to a different approach, the substantive effect of a transfer even
between the parties of the contract first takes effect only when the additional extrinsic
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act is carried out. A direct consequence of these different views could be that the time at
which the right in rem arises is determined differently in the various legal systems. A
further important difference lies in the answer to the question whether the validity of a
right in rem is indeed dependant upon the validity of the contract on which it is based
(e. g. a contract of sale or a contract for security) — the so-called causal view — or whether
it is not — the so-called abstract view. The consequence of this difference is that following
the first alternative, the validity of a right in rem cannot be determined simply according
to the conditions for the creation of this right. Rather the validity of the contract
forming the basis of the right (e. g. a contract of sale or a contract for security) also has to
be examined. According to the second alternative, by contrast, it is sufficient just to
examine the valid creation of the right in rem — an easing of the burden for the transferee,
as well as for general commerce with legal rights. A further aspect of the dovetailed
nature of contract law and property law is presented in the case of security rights by the
question whether or not the content of a proprietary security is dependant upon the
content of the secured contractual right (i. e. whether the former is accessorial). Finally,
the matter of the dovetailed nature of contract law and property law is also raised in the
case of security rights in their enforcement by the creditor, because the creditor may be
compelled, for example, first of all to rescind the contract forming the basis of the
security contract on account of the debtor’s late payment (or to invoke the correspond-
ing legal remedies of the national legal systems, such as for example, his right to
terminate), or because the time-barred limitation of the secured contractual claim can
impact on the enforceability of the proprietary security.

28. Examples in the relationship of trust law to contract law There are also countless
points of connection between the Common Law’s trust law and contract law, as a
subsequent chapter explains in more detail. The primary significance of identifying a
trust relationship lies in the “superadded” value which, from the obligee’s point of view,
the existence of a trust confers when compared with a mere conventional contractual
(debtor-creditor) relationship. Since the interest of a beneficiary under a trust confers on
that beneficiary protection in the event of the trustee-owner’s bankruptcy or (in certain
circumstances) his unauthorised transfer of the trust property to a third party, it will often
be in the interest of an obligee to establish that the undertaking of the obligor has given
rise to a trust rather than (or in addition to) a contractual relationship. (On a less
fundamental, but — from a practical viewpoint — no less material level, there are also
differences in the law of limitation of actions which may make the contract/trust status
of an obligation critical to the value of an entitlement.) A case in point is where funds
are advanced under a contract of loan to be applied for an agreed specific purpose. The
effect of the agreement may be to superimpose on the contract a trust of the funds which
has the effect of protecting the lender from the borrower’s other creditors in the event
that the latter is declared bankrupt before the funds are disbursed. There are thus clear
parallels with the interrelationship of property law and contract law in this field since the
specially protected nature of a beneficial interest under trust law is invoked here in order
to achieve a special form of secured lending. More widely, there are interconnections
between trust law and contract law in the area of assignment of (and agreements to
assign) contractual rights and the enforcement of third party rights. Here again trust law
performs a complementary role, supplementing (shortcomings in) contract law; indeed it
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may be said that the former is parasitic on the latter and moulds itself to the content of
contract law. This can also be seen in the notion of a so-called constructive trust which
arises derivatively where one party has a specifically enforceable contractual right to a
transfer of that other’s property. The passing of beneficial ownership and risk are
intimately tied to trust law principles so that a purely contractual analysis of the parties’
legal positions would give a very deficient impression of the totality of rights and duties.

29. Theinterference problem and its relation to obstacles to the exploitation of the internal
market and distortions of competition Opinions are divided on the question whether, and
to what extent, the differences at any rate in the contract law systems of the member
states of the European Union make it more difficult for economic participants to exhaust
the aspired possibilities of the internal market and, possibly, even cause distortions of
competition. The situation probably differs depending on whether retail business or
contracts between enterprises are in issue.””> Until now there have been no detailed
empirical economic analyses.”> These gaps cannot be filled by this study. As regards
contract, tort and property law, treated in isolation, we believe that two earlier studies
have already shown it at least to be plausible that there is a high probability of such
hindrances for the good functioning of the internal market.>* The European Commission
is already acquainted with both studies and we merely make reference to them here. In
addition, the European legislator has based practically every Directive for the protection
of the consumer which it has enacted concerning questions of private law on the
proposition that legal differences within this area can lead to distortion of competition.
This justifies, along with the particular question which was put to us, that our study
concentrates to that extent on the additional problems arising from the matrix of
contract, tort and property law. In this context too we must draw attention here to the
following. The expression “interference” is not a legal term of art. It is borrowed from the
natural sciences and signifies the phenomenon of two objects that come together and
have mutual influence on each other. This phenomenon exists similarly in the context of
law. That is because contract law, the law of tort and property law likewise have mutual
influence, the one impacting on the other. Such interferences strictly understood are met
with, it must be emphasised, solely within one and the same legal system. The contract law
of country A never impacts on the law of tort of country B and vice versa. The same goes
for the other areas within private law. It is the case, likewise, that the property law of

52 Beale, Finding the Remaining Traps Instead of Unifying Contract Law, in: Grundmann/
Stuyck, An Academic Green Paper on European Contract Law (2002) 67-72.

53 For a first law and economics analysis with evaluation of responses from business circles to the
Communication of the Commission (fn. 3) see however Ott/Schdfer, Die Vereinheitlichung
des europiischen Vertragsrechts. Okonomische Notwendigkeit oder akademisches Interesse?,
in: Ott/Schifer (eds.), Vereinheitlichung und Diversitiit des Zivilrechts in transnationalen
Wirtschaftsraumen (2002) 203-236.

54 v. Bar (head of team)/Barendrecht/Basedow/Drobnig/van Gerven/Hondius/Kerameus/Koussou-
lis/Lando/Loos [ Tilmann, The Private Law Systems in the EU: Discrimination on Grounds of
Nationality and the Need for a European Civil Code, European Parliament, Directorate
General for Research, Working Paper, Legal Affairs Series JURI 103 EN (1999) and v. Bar/
Lando/Swann loc. cit. (fn. 5 above).
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country A does not have a direct impact on the contract law of country B, nor does the
property law of country B have direct impact on the contract law of country A. It follows
that the phenomenon of interference only has any cross border relevance when looked at
from the standpoint of complexity: in the difficult field of an overlap or intersection of
questions from different areas of law there exists a significantly serious danger of a lack of
information with respect to the law of another country. One may put this in another way:
correct information is particularly difficult to ascertain and consequently expensive and
a deterrent. The required advice can no longer just relate to a foreign contract law; it
must extend beyond that to the corresponding foreign law of tort and property. Apart
from this complexity problem (as to whose relevance for the internal market in a wider
context attention has already been drawn by the European Council in Tampere (see
above at section 2)), the problem of interference, defined narrowly, is only relevant, if
considered in connection with a reflection on the creation of a system of private law for
Europe. Such a legal system, no different from any other, will have to engage in depth
with such overlaps and interconnections. That in turn can only take place against the
background of the experiences obtained in the national legal systems of the EU. This
study, accordingly, puts a high value on setting out a comparative law treatment of the
current position, within which one must necessarily go into rules of law that have no
immediate connection with the question of impediments to the internal market.

30. A broader understanding of the term “interference” It is clear from the Commis-
sion’s formulation of the issue that it wishes to be informed with respect to the problem
of interference analysed from a still wider perspective. The concept of interference is also
used by the Commission in an extensive sense. It addresses the additional problem
whether for an exporter of goods and/or services impediments could arise from the fact
that the law of delict or the law of property of the country of import differs from that of
the exporter’s own country. That is a question directed towards the manner in which the
internal market currently operates in practice. It is conceived functionally and is not
oriented towards specific legal categories. That is because impediments to the internal
market appear where distinct legal rules result in cross border economic activity being
impeded or made more difficult. Such differences of law can only have there cause in the
following: either the law of tort, contract or property differ from one another or a specific
legal question in country A is characterised, for instance, as contractual, while in country
B, by contrast, it is characterised as within tort law and the contract or tort law that are
involved, differ in their content from each other. This study centres on the problems that
are triggered by this second alternative. Since, however, it is apparent that its connection
with the problems of impediments to the internal market is often one that is rather
coincidental — different characterisations of exactly the same legal question can just as
equally lead to the same outcome as to a difference in the outcome (compare the
examples given above at section 23 and below at section 64) — this study on occasions
goes beyond the treatment of the core themes that it tackles. It also addresses situations
in which cross border activities generate problems due to the fact that the country where
goods are to be delivered or services performed characterises a given question of law
differently from the way that it is characterised in the country from where the goods are
sent from or where the services originate. It deals also, indeed, with situations where the
legal systems involved characterise the legal question identically, but come to a different
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outcome on the matter in question. This theme however, is such a broad one considering
the instances it can cover that it can only be examined here by consideration of
particular examples. An exhaustive treatment of this theme would have required a
research project of many years duration.

lll. Methods and Authorship of this Study

31.  Procurement of the legal data In order to do justice to the commission for this study,
we have brought together the results of foundational legal scholarship, extended them,
and supplemented them with details of law in practice. The data in this study on the
legal situation in the member states of the European Union are based on the sources
indicated in each case. For parts of this study we could rely on results of existing research.
Among these are the extensive comparative legal data in the ‘Notes’ of the Principles of
European Contract Law (of the authors of this study v. Bar, Castronovo and Drobnig are
or were members of the Commission on European Contract Law), some research results
from the Trento led ‘Common Core-Project’ (in which Bussani participates), the results
of the continuing seminars on common European tort law® led by v. Bar, as well as the
(yet to be published) interim results of the Working Teams of the Study Group on a
European Civil Code in Hamburg (team-leader Drobnig), Osnabriick (team-leader v.
Bar), and Salzburg (team-leaders Lurger and Rainer). The Hamburg Working Team is
concerned with the law of personal credit securities and credit securities in movable
property, the Osnabriick Working Team with tort law, unjustified enrichment law, and
the law of benevolent intervention in another’s affairs (negotiorum gestio), and the
Salzburg Working Team with the transfer of ownership of movable property.

32. The team of authors The authors of this study work in different universities within
Europe. The general editing rested with v. Bar, who also had the general responsibility
for the contract/tort section, as well as composing the introduction. Blackie and
Castronovo placed examinations of the interference problem in the relationship between
contract and tort (within the United Kingdom and in Italian law, respectively) at the
disposal of the coordinator of this study. The coordinator integrated these contributions
into the individual sections of the study. Alpa compiled the section on liability for
incorrect information. In this part of the study Alessandro Saccomani, Walter Riedweg and
Filippo Rossi participated. Bussani is the author of the section on ‘Pure Economic Loss’,
Hagstrom the author and coordinator of the section on ‘Interference with Contractual
Rights’.

33.  Drobnig is responsible for the part on property/contract law. Within this part,
Professor Rainer (Salzburg) was in charge of the section on transfer of title in movables
especially with the assistance of Dr. Jakob Stagl (Salzburg) and Drobnig. Professor
Gambaro (Milano) wrote the section on security in immovables. He relied on written
information furnished by, and clarified and amplified in a symposium held in Trento
with, Professors Ph. Delebecque (Paris), Dirix (Leuven), Graf (Salzburg), G. Gretton

5 Published in v. Bar, The Common European Law of Torts (2 vols., 1998 and 2000).
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(Edinburgh), B. Iversen (Odense), Y. Karibali- Tisptsiou (Athens), R. Paisley (Aberdeen),
E. Roca y Trias (Barcelona), Dr. J. Rutgers (Amsterdam), E. Tammi-Salminen (Turku), C.
van der Merwe (Aberdeen), Dr. Wolfsteiner (Munich) and Odd Swarting (Stockholm). Dr.
Swann (Osnabriick) is the author of the section on trust law. For the section on security
in movables, Drobnig received national reports and comments from Dr. G. Affaki (Paris)
and Professors M. Bridge (London), A. Carrasco (Toledo), T. Hdstad (Stockholm), M.
Lukas (Linz), H.J. Snijders (Leiden), and A. Veneziano (Rome). The author of the section
about electronic communication is Ramberg; the author of the section on the effect of
contracts on third parties is Wintgen, who wrote it in consultation with Professor Ghestin
as well as Professors Viney and Billiau (all at Paris I).

34. The following researchers from the Hamburg Working Team of the Study Group
on a European Civil Code participated in the study: Christopher Bisping (England), Judith
Hauck (France), Almudena de la Mata (Spain and Italy) and Dr. Malene Stein Poulsen
(Scandinavian countries).

35. The following researchers from the Osnabriick Working Team of the Study Group
on a European Civil Code participated in the study: Begoria Alfonso de la Riva (Spanish
Law), Erwin Beysen (Belgian, Luxembourgian and French Law), Dr. Evlalia Eleftheriadou
(Greek Law), Andreas Fotschl (Austrian Law), Caterina Gozzi (Italian Law), Dr. Matthias
Hiinert (German Law), Rosalie Koolhoven (Dutch Law), José¢ Carlos de Medeiros Ndbrega
(Portuguese Law), Sandra Rohlfing (Private International Law), and Johan Sandstedt
(Nordic Laws). Ina El Kobbia was responsible for the organisation and evaluation of the
empirical information. Translation of von Bar’s German composition, as well as minor
editiorial work for the whole study, was undertaken by Stephen Love and Daniel Smith with
assistance from Swann.

36. Procurement of the empirical information In order to obtain the information desired
by the European Commission regarding obstacles to the proper functioning of the
internal market or possible distortions of competition, we dispatched letters to
international and European associations and various national trade-specific business
associations, chambers of industry and commerce, guilds, selected economic enterprises,
as well as law societies and firms engaged in giving legal advice. Further letters were
likewise addressed to consumer organisations based in various member states of the EU.
Two rounds of questionnaires were carried out. A first general set of questions was posed
with the commencement of the work on the study. The text of these letters is set out and
the answers are summarised in Part Four. Some 650 letters were sent by post, of which
some 32 addressees in Austria, 51 in the Benelux States, 38 in France, 168 in Germany,
60 in Greece, 17 in Ireland, 53 in Italy, 47 in Portugal, 41 in the Scandinavian countries,
39 in Spain and 86 in the United Kingdom. A further 15 letters were sent to
international and European associations. Additionally further letters were sent by
electronic mail in order to facilitate a wider circulation. In that regard some 30 letters
were sent directly by electronic mail for further distribution. The different number of
addressees in the various member states is explained by different national traditions in
forming associations; the different patterns in import and export activities play a further
role. The English version of the text printed in Part Four of this study was translated by us
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into German, French, Greek, Italian, Portuguese and Spanish. (We have refrained from
reproducing these translations in this report.) The response rate was about 10% of letters
dispatched. However, the answers were often preceded by extensive questioning of the
members of the federations addressed. Thus one individual answer often stands for
numerous confirmatory statements. In order to verify the results established by our
scientific work, we organised a second round of questionnaires with more specific
questions and illustrated by examples. This second questionnaire was sent (by electronic
mail) to those representative bodies that had responded to our first questionnaire and to
further selected adressees by post. Its text is set out in Part Four of this study as well.
However, the responses to this second questionnaire (which we dispatched in English,
French and German) are integrated directly into the text of the study. We dispatched in
total (i.e. by electronic mail and by post) some 300 letters to addressees in all EU
Member States. (It is beyond our knowledge how often our electronic version was
forwarded to others by the organisations addressed by us, though we do know and — are
grateful that — this took place.) The response rate was about 6%. Gambaro organised a
conference with experts on the law of credit securities in Trento on the 17th and 18th
July 2003 and integrated the results of this conference into his contribution to the study.






o Part One:
Non-contractual Liability and Contract Law

I.  Overview of National Approaches to Non-contractual Liability Law
(1.) General

37. The concept of “non-contractual liability law” The instructions for this study do not
make clear what exactly is to be understood by the term (or the categorisation) “non-
contractual liability law”. In the following we assume that non-contractual liability
covers the area of law which in Germany is mostly called Deliktsrecht (or the law of
unerlaubten Handlungen), in France bears the title responsabilité civile délictuelle and in the
Common Law passes under the rubric of ‘the law of torts’ or ‘tort law’. We further assume
that the term “non-contractual liability” also embraces the field of “fault-based” liability
(as it is still called in many continental legal systems) as well as “strict” liability. Our
understanding is that this study is not to be pursued in such a way that it covers the
remaining extra-contractual obligations (in particular the law of unjustified enrichment
[in the broad sense, that is to say including condictio indebiti] and the law of benevolent
intervention in another’s affairs [negotiorum gestio]), although it may also be patently
apparent that there are at least as many issues arising from their interaction with matters
regulated by contract law as there are in the relation of the latter to tort and property
law.! In accordance with the instructions for this study, the interrelationships both
between those areas and between those areas and contract, property and tort law, are
outside our remit. Moreover, equally beyond the scope of this study is a completion of the
“triangle” of interrelationships, in the sense of illuminating the often extraordinarily
entangled connections between tort and property law. (These appear, for example in the
functional equivalence of rei vindicatio and the tort of conversion, and also in a number of
further intersections — amongst others in the field of the so-called owner/possessor
relationship and the acquisition of property in good faith from an unentitled party.) In
other words, this study will by no means address all questions which result from the
interaction of contract law with neighbouring areas of law.

38. Definition and purpose of the law of tort (or delict) In all the legal systems of the
European Union, the law of tort (or delict) is the area of the law in which it is decided
whether one who has suffered damage can on that account demand reparation from
another with whom there may be no other connection in law than the incident of
damage itself. That distinguishes the law of tort from all other systems of compensation

I The Study Group on a European Civil Code naturally gave this circumstance consideration
and is therefore also drafting “Principles” on the law of “Benevolent Intervention in Another’s

Affairs” and “Principles of European Unjustified Enrichment Law”.
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for damage — in particular therefore that of the law of contract and those compensation
schemes which are organised on the basis of insurance law. In distinction to the latter,
moreover, the law of tort guarantees to the victim only that there is someone who is
liable and not, by contrast, that he is also able to satisfy his obligation. The purpose of
the law of tort consists in protecting basic human rights at the level of private law, that is
to say horizontally between citizens inter se, with the legal remedies placed at their
mutual availability. From its content, tort law forms the second auxilliary pillar (next to
contract law) on which the so-called law of obligations is based. Contract law is the basis
for the increase of a party’s patrimony by receipt of money, goods or services, whereas tort
law protects persons and the preservation of their patrimony. Both of these fields of law
would be senseless without the other.

(2.) Differences in External Representation

39. Liability based on intention or negligence However, the existing national laws of tort
in the European Union? differ substantially in their taxonomy and structure. This relates
to both of the parts from which the law in this area is primarily constructed. The two
strands are, on the one hand, liability for a deviation from the required standard of
behaviour, i. e. liability for wrongs committed intentionally or negligently, and, on the
other hand, all those forms of liability according to which the defendant is accountable for
a given damage although the individual concerned (or, as the case may be, a legal person)
has behaved perfectly correct. The most important differences when determining the
relationship between tort and contract law appear, however, in the context of liability for
negligence. In the areas of liability for intentional causation of damage and strict liability
they are generally of less importance.

40. England and Wales, Ireland, Continental Europe, Scandinavia Leaving the details to
one side, it is possible to distinguish between at least three groups of jurisdictions in
regard to the construction of the law of liability for breach of duty. At one end of the
spectrum there is the English and Irish Common Law with its system of individual torts,
which resembles the way continental European systems set out their penal laws. There
are roughly 70 to 75 torts.> However, those which really matter in day to day practice are
rather limited in number: trespass, negligence, breach of statutory duty, nuisance, and
defamation. Among these, negligence is the most important. In addition, one finds many
statutory regulations, normally with a very small field of application. It is probably fair to
say that no European jurisdiction has as many tort law statutes as English law. All other
European systems have their starting point in one (sometimes subdivided) basic tort law
provision. This is true not only for continental Europe’s codifications but also for the

2 In view of the autonomy of Scottish law, there are at least 16 jurisdictions involved, though
even this overlooks the (conceptually, albeit in practice much more rarely tangibly) distinct
law within the United Kingdom of Northern Ireland. To be exact, one would also have to add

the special regional regimes — in Spain in particular and other member states in general.

3 Rudden, Torticles, Tul.Civ.Law Forum 6/7 (1991-92) 105-129.
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three Scandinavian tort law systems as well. The latter refer to this basic provision as the
“culpa-rule”, be it part of their common law (as in Denmark) or expressly stated in a
statute on the compensation of damage (as in Sweden and Finland).

41. Systems relying on broad principles On closer inspection, however, one finds that
these basic tort law provisions differ in many respects. It has become customary to place
in one category those systems which do no more than rely on the general principle that
everybody who, through his fault, causes damage to another must make good the damage
(Arts. 1382 and 1383 of the French, Belgian and Luxembourgian Civil Codes). Art. 1902
of the Spanish Civil Code is in very similar terms, the only difference being that its
wording was deliberately drafted so as to cover the tortious liability of legal persons as
well. Whether or not one can say that Greece and Italy also rely on a “general clause” is
probably open to debate. Art. 914 of the Greek Civil Code provides for what in German
legal terminology is called a “blanket provision”. Taken literally art. 914 of the Greek CC
contains no more than the tort of breach of statutory duty. A cause of action in tort
requires that the defendant’s behaviour was “para ton nomon”, against the — or a — law.
However, ever since Greek courts decided that statutory provisions like the one on “good
faith and fair dealing” amount to “statutes” within the meaning of art. 914 CC* the
conclusion seems inevitable that Greece, too, has been moving towards a “general
clause”. The situation is rather similar in Italy. Art. 2043 of the Italian CC differs from its
French model only in so far as it expressly requires an “unjust damage”, a danno ingiusto.
Originally this term was interpreted in a way very much along the lines of the German
§ 823 (1) BGB, but since then the Italian courts have changed tack in many important
respects — so much that the present Italian law of torts, danno biologico apart perhaps, is
much more in the European main stream than the German.’

42. Systems relying on a list of protected interests At least on the face of things,
countries like Portugal, Austria and Germany must be put into another category. The
approach of their basic provisions is much narrower, the narrowest being art. 483 (1) of
the Portuguese Civil Code. It has the infringement of an absolute right and the breach of
statutory duty as fundamental causes of action. There is nothing more. Even the
subsidiary tort of causing damage intentionally and in breach of bonos mores (good
morals) — recognised (albeit with differences in wording) in Austria, Germany, the
Netherlands, Greece, and Finland — is missing in the Code (though Portuguese law has
techniques to fill this gap). Austria, too, relies on a list of protected interests. Although
§ 1295 (1) ABGB recognises no such list of “absolute rights” (the wording of this
provision amounts to a classical general clause) the Austrian courts interpret it very
much along the lines of the wording of the German Civil Code.® The German BGB splits
its basic tort law provision into three separate headings. There are three fundamental
causes of action: the infringement of an “absolute” right, breach of statutory duty and

4 For references see v. Bar, The Common European Law of Torts, vol. 1 (1998), para. 19.

5 For an overview of these developments see Castronovo, La nuova responsabilita civile (1997),
3-32.

6 See Schwimann (-Harrer), ABGB VII? (1997), § 1293 no. 2.
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breach of bonos mores accompanied by the intention to cause damage (§8§ 823 I, II and
826 BGB).

43. The Netherlands Finally, art. 6:162 of the Dutch BW reads (in the translation by
Mackaay and Haanappel 1999):

(1) A person who commits an unlawful act against another which is attributable
to him, must repair the damage suffered by the other as a consequence
thereof.

(2) Except where there are grounds for justification, the following acts are
deemed unlawful: the violation of a right and an act or omission breaching a
duty imposed by law or a rule of unwritten law pertaining to proper social
conduct.

(3) A wrongdoer is responsible for the commission of an unlawful act if it is due
to his fault or to a cause for which he is accountable by law or pursuant to
generally accepted principles.

The Dutch solution thus contains a compromise between the German and the French
model. Dutch tort law operates (as the German does) with the infringement of a right
and the breach of statutory duty as distinct causes of action. The “rights”, however, are
not enumerated and need not be “absolute” in character. Furthermore the third alter-
native of art. 6:162 sec 2 BW is sufficiently flexible to cover all other situations. Unlike
the equivalent Austrian, German and Greek provisions on liability for breach of bonos
mores, it does not require an intention to cause damage (sec. 3 loc.cit.).

44. Summary The findings of comparative law show many substantial differences in
approach to the structure of the law of tort or delict. However, they also show that most
of the tort law systems work with a basic norm, out of which all the essential elements at
least of the so-called liability for “fault” arise. This applies too, albeit with limitations, to
the Common Law, where the tort of negligence undertakes a very similar function. It is
now quite some time since its range of application ceased to be limited to liability for
bodily harm and damage to property only, and it is obvious that where there is liability
for negligence there must inevitably be liability for intentional causation of damage.

(3.) Pure Economic Loss

45. Differences in approach From the point of view of the interference problem which
is at the fore of this study, one of the most important substantial points in these various
ways of drafting is the compensation for pure economic loss. The German Civil Code
deliberately excluded pure economic interests from the protection afforded by § 823 (1)
BGB; they are recoverable only under §§ 823 (2), 824 and 826 BGB. Whereas German
and English law remained relatively close to each other — even after Hedley Byrne v
Heller” (which broadened the scope of negligence in English law so as to allow for the
recoverability of pure economic loss under certain well defined conditions), a rather
dramatic gap developed between France and Germany. Art. 6:162 of the Dutch Civil

7 Hedley Byrne & Co. Ltd. v Heller and Partners [1964] A.C. 465 (HL).
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Code of 1992 has tried to bridge this gap, as has art. 2043 of the Italian CC. Swedish and
Finnish Law have special provisions on the recoverability of pure economic loss, the
main rule being that a cause of action in this field requires criminal behaviour (chap. 2
§ 2 Swedish law on compensation for damage, chap. 5 § 1 line 2 Finnish law on com-
pensation for damage).® This rule is not exclusive, however.” The law of liability for pure
economic loss is of great importance for the questions posed in this study not just because
differences in outcomes in this area arise in the assessment of economically relevant legal
problems, but also because it supplies a particularly vivid example of the overlap of
contractual and non-contractual liability. Somewhat simply put, one tends to find a
narrow tort law system combined with a wide contract law system, and vice versa. From a
pan-European perspective, a helping hand is urgently needed to establish a sense of order.

46. Different notions of pure economic loss Moreover, present day Europe does not even
share a common notion of what constitutes “pure economic loss”. In the De Chirico case
the Italian Corte di Cassazione developed a “right” to the integrity of one’s economic
assets (or patrimony),'° case law to which the Corte di Cassazione has continually
adhered'! despite criticism in the literature.!” (A recent example concerns the case of
an employee who embezzled money from his employer. This involved both liability
arising under contract law and liability in tort, namely the infringement of the property
right of the employer.)”® English, Irish, Scottish, Swedish and Finnish lawyers would
define “pure economic loss” as any loss not occurring consequent to damage to the
physical integrity of a person or a tangible thing. A German, Austrian, Portuguese and
(probably) a Dutch!* lawyer, for their part, would describe “pure economic loss” as any

8 For further references see v. Bar, The Common European Law of Torts, vol. 1, para. 243-248
and 303. In Swedish tort law, pure and general economic losses are fundamentally differenti-
ated as well as damage to third parties. Pure economic loss arises where there is no connection
to personal injury or property damage (chap. 1 § 2 Liability Act). General economic loss arises
through someone suffering personal injury or property damage. Damage to third parties, how-
ever, is in principle only due compensation if there is an express statutory provision (for
example, the claim of dependant close relatives due to the death of a breadwinner (chap. 5
§ 2 no. 2 Liability Act).

9 See in more detail Kleineman, Ren féormogenhetsskada. Sirskilt vid vilseledande an annan 4n
kontraktspart (Stockholm 1987). Finnish Liability Act refers to crimes and damage caused by
unlawful conduct in “particularly serious circumstances” for the basis of a claim for the
compensation of pure economic loss. For recent developments in Swedish case law see further
Kleineman, Om den befogade tillitens skadestandsrittsliga relevans, JT 2001/2002 p. 625 ff.

10 Cass. 4.5.1982, n. 2765, Foro it 1982, 1, 2864 = Giust.civ. 1982, 1, 1745 (note di Majo).

1T See for example Cass. 25.7.1986, n. 4755, RGiur.it. 1986, voce Concorrenza e pubblicita n.
71; but for a diferent view in an obiter dictum see Cass.sez.lav. 16th May 2000, n. 6356,
Giust.civ.Mass. 1038.

12 Castronovo, La nuova responsabilita civile, cit., 92.

13 Cass.sez.lav. 16th May 2000, n. 6356, Giust.civ. Mass. 1038.

14 Examples for pure economic loss are amongst others (after Asser/Hartkamp 11110 (1998) no. 47)
losses consequential upon unfair competition (e.g. pointing out deficiencies in someone’s

commercial products, while promoting ones own products of the same type (H.R. 22
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loss not consequential to the infringement of a right, thus excluding many losses from the
notion of pure economic loss which in other countries would be seen as typical examples
for this category. An average French, Belgian, Luxembourgian or Spanish lawyer, in turn,
will most probably not even understand the concept: a dommage purement économique is a
category completely alien to him.!> One and the same problem can thus appear under
completely different headings. In order to improve the situation German law has devel-
oped a vast variety of escape devices under an astoundingly far reaching contract law,
whereas the Common Law, hampered by the doctrine of consideration, deals with
exactly the same situations (and achieves very similar results) within the negligence-
based concept of breach of duty or voluntary assumption of liability, the latter amounting
under German law to a contractual duty to take reasonable care.'® French law, on the
other hand, limits its liability for “pure economic loss” whenever it thinks necessary to do
so by applying the notion of causation in a rather restrictive way. It is highly likely that
significant costs in the obtaining of information do arise from this complex legal posi-
tion, as one involving interaction between the sytems of law. It is the case that anyone
seeking to be informed about these areas that border on each other can only be sure he
has obtained accurate guidance if he has carried out research simultaneously into two
different areas of law. At the same time he has to be made aware that different char-
acterisations of the exact same legal question in a particular case can lead to identical or
virtually identical results. For instance someone who obtains from a customer’s bank an
inappropriately favourable report with respect to that customer’s creditworthiness may
have in English law a claim in tort for compensation for his resulting loss when the
customer does not pay. By contrast, in German law the claim is one in contract law.
However, the result in practice, apart from some peripheral issues such as prescription/
limitation, is the same whichever of these solutions applies.

In our second questionnaire we have again explicitly pointed to this problem of com-
plexity. The responses received confirm that it necessitates thorough research into
foreign contract law and tort law and that as a result particular information costs arise.
Those professionally engaged in providing legal advice indicate, however, that the high
information costs often induce their clients to forego comprehensive advice on contract
and tort law. However, from the insurance sector we are informed that for precautionary

November 1934, NJ 1935, p. 529), losses consequential to abuse of a monopoly (H.R. 22 June
1973, NJ 1973, 386) and losses consequential to endangering another’s creditworthiness (H.R.
9 May 1986, NJ 1986 no. 792).

15 In one of the leading works on French tort law the term préjudice purement économique has been
inserted (Viney and Jourdain, Les conditions de la responsabilité, nos. 250 ff. pp. 19 ff), but a
meaning is attached to it which is different in comparison with most of the other European
jurisdictions. It appears mainly as an overarching term for the atteintes au seul patrimoine and
the conséquences économiques des atteintes a l'intégrité physique de la personne. The préjudices
purement économiques understood in this way are compared with the atteintes aux intéréts non
exclusivement économiques, to which the different dommages moraux belong.

16 See further, offering detailed support from German and English case law, v. Bar, Liability for
information and opinions causing pure economic loss to third parties: a comparison of English
and German case law, in: Markesinis (ed.), The Gradual Convergence. Foreign Ideas, foreign

Influences and English Law on the Eve of the 21st Century (Oxford 1994) p. 98-127.
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reasons they regularly look at the entire foreign legal system. From our first questionnaire,
moreover, we know that industrial and commercial bodies consider that in taking out
insurance they are able to forego a general analysis of foreign liability law, leastways so far
as the business is not of special importance (see below Part V).

(4.) Protection Afforded to Intangible Rights of personality

47.  Common Law Not insignificant differences, which may also have as their cause the
different manner in which tort law is depicted, exist in the area of incorporeal rights of
personality. In particular English Common Law!7 has so far not yet definitely decided to
acknowledge a distinct tort of infringement of privacy.'® At present it seems that the
traditional torts are being maintained, in particular breach of confidence and nuisance.
Next to these exist libel and slander as grounds for legal action, and also the legal claims
established by section 3 of the Protection from Harassment Act 1997 as well as by
section 13 of the Data Protection Act 1998. The summation of these grounds for legal
action often do not reach the continental European standard of protection and this can
have repercussions for the internal market, in particular in the marketing of cross-border
press material.

An example is supplied by the (as yet unpublished) decision of the Hamburg
Landgericht from January 2003 in a case between the German Federal Chancellor
and the publishers of an English newspaper, the “Mail on Sunday”. The subject
matter of the dispute were publications (the truth of which was disputed) in the
English press concerning the private life of the claimant. The court prohibited the
English publishers from publishing the statements in Germany.!” Other English
daily newspapers refrained from similar publication in the internet as well as in
print, one of the reasons being that these pages would be accessible in Germany. A

17 TIrish law appears to be more amenable to development in this area than the English, for
reasons of constitutional law, but it nonetheless remains very close to English law. See further
v. Bar, The Common European Law of Torts I, para. 298.

18 The legal situation appears at the moment to be anything but clear in the face of a string of
decisions by the Court of Appeal, which by way of obiter dicta discuss to diverse effect the
existence of a right to privacy: see on the one hand Douglas v Hello! Ltd [2001] 2 W.L.R. 992
and on the other hand A v. B plc [2002] 3 W.L.R. 542, 551 (Woolf CJ); Wainwright v Home
Office [2001] EWCA Civ 2081, [2002] 3 W.L.R. 405 as well as Campbell v MGN Ltd. [2002]
EWCA Civ 1373, [2003] 1 All ER 224, 240 (para. 70, Lord Philipps MR: “The development of
the law of confidentiality since the Human Rights Act 1998 came into force has seen informa-
tion described as ‘confidential’ not where it has been confided by one person to another, but
where it relates to an aspect of an individual’s private life which he does not choose to make
public. We consider that the unjustifiable publication of such information would better be
described as breach of privacy rather than breach of confidence”).

19 For the private international law and private international procedural law background of such
press law litigation see ECJ 7 March 1995, Shewill v Presse Alliance SA, C-68/93, ECR1995, I,
415.
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British radio programme raised the issue of harmonisation of Europe’s privacy
laws.?° The case shows that different standards in protecting the rights of
personality of a prominent person not only hinder the export of newspapers, but
that they also provide a competitive advantage. Readers could only read the story
in the English printed copy of the newspaper, something which will have affected
the choice of the consumer in purchasing a newspaper at the newsstand or in the
airport.

48. Contract law Infringements of what in some legal systems is termed the general
right of personality (human dignity) as a result of a breach of contract tend to occur
rather rarely. One thinks, for example, of the use of advertising material (such as
pictures) for products other than those agreed upon, of journalists who publish more
personal details about a person interviewed for a fee than were agreed, or of self-em-
ployed persons who breach their duty of professional secrecy. In addition, it would also be
conceivable to analyse the liability of doctors and hospitals for insufficient explanation
to patients before a lege artis operation from the perspective of the protection of rights of
personality. Independent of this, however, the question remains which subject matter
within the domain of protection of rights of personality belong to contract law and which
to tort law. This can be resolved quite variously in the different legal systems of the
member states.

A vivid example is provided by the case from the French Cour de Cassation. In a
supermarket an anti-theft security system which was not functioning correctly was
set off. This generated the (groundless) suspicion that the plaintiff had been
shoplifting. The supermarket operator was not found to have been at fault. The
Cour de Cassation held that liability as gardien under art. 1384 (1) CC was exclu-
sively applicable, rejected any contention there was an infringement of the prin-
ciple of non-cumul des responsabilités and ruled that compensation be paid for the
dommage moral suffered.?! In German law compensation for the moral injury would
not be possible either under contract law (the case could probably be interpreted as
involving a breach of contract, but the supermarket could exculpate itself on the
matter of fault [§ 280 BGB], and in any case it would not be contractually liable for
moral damage because of § 253 (2) BGB) or tort law (which remains applicable, but
fault is a prerequisite).

49. Non-contractual liability law The main focus of the protection of human dignity,
from a private law point of view, runs all through non-contractual liability law.

50. Greece, Spain, France Special legislation is dedicated to the protection of incorpor-
eal patrimonial rights, which for their part often contain regulations for the compensa-
tion of non-material damage: see for Greece Act no. 1178/1981 on Civil Liability of the

20 Details on the case and its outcome were reported in the following internet addresses: http://
news.bbc.co.uk/2 /hi/europe/2681463.stm, http://news.bbc.co.uk/2 [hi/europe/2677513.stm
and http://www.welt.de/data/2003/01/19/34396.html?prx=1.

21 Cass.civ. 5.6.1991, D 1992 Jur. 409, with note by Lapoyade Deschamps.
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Press and for Spain in particular the Ley Orgdnica 1/1982, de 5 de Mayo, de Proteccion
Civil del Derecho al Honor, a la Intimidad Personal y Familiar y a la Propia Imagen®? (Con-
stitutional Law 1/82 of 5th May 1982 on civil protection of the rights to honour, to
private life and to one’s own image). Within the codifications there are rules about the
protection of the private sphere in art. 9 of the French CC, and rules on particular aspects
of the protection of human dignity in art. 57 of the Greek CC.

51.  Portugal, Germany, Austria In the Portuguese Civil Code the rules about the pro-
tection of particular rights of personality are especially numerous (arts. 70 to 81 Portu-
guese CC). They are located in the general part of the Civil Code. Art.70 (1) CC
concerns the general protection of rights of personality and reads: “The law protects all
persons against every unlawful injury or impending injury to their body or mind.” Further
rules concern the protection of posthumous rights of personality (art. 71), the right to
one’s own name (arts. 72 and 73), the right to a pseudonym (art. 74), confidential letters
(arts. 75 and 76), family memoirs and other confidential writings (art. 77), non-con-
fidential letters (art. 78), the right of one’s own image (art. 79), the right to the protec-
tion of the intimacy of private life (art. 80) and the voluntary limitation of rights of
personality (art. 81). In Germany the protection of the so-called general right of person-
ality has been carried out solely on the basis of the case law which in this respect is
directly based on the rules of the constitution on the protection of human dignity (Art. 1
Grundgesetz) and the right of the free development of personality (Art.2 (1) Grundge-
setz).??> For Austria, reference is to be had to § 16 of the ABGB. This provision encom-
passes amongst other things the general right of personality to respect of privacy and the
rights to bodily integrity, to honour, to safeguarding of economic reputation, to one’s own
image, to respect for secrecy, not to be disturbed by unwanted telephone calls or to be
subject to audio and visual recordings, and to posthumous protection of personality.?*

52. ltaly In Italy the so-called pluralistic approach (according to which there are
different independent rights of personality), has been widely held to date. However, an
increasingly advocated opinion is that a uniform view of rights of personality (diritti della
personalitd) is necessary.”> The proposition is derived from the provisions of the first

22 BOE Nr. 115 of 14th May 1982.

23 See amongst others BGH 25th May 1954, BGHZ 13, 334, 338; BGH 2nd April 1957, BGHZ 24,
72, 76f.; BGH 20th March 1968, BGHZ 50, 133, 143; BGH 5th December 1995, NJW 1996,
984; BGH 1st December 1999, NJW 2000, 2195, 2197.

24 See on § 16 ABGB in particular OGH 27th February 1990, SZ 63/32 (“§ 16 ABGB is [...] a
central rule of our legal system with a normative content guaranteeing subjective rights. It
acknowledges the personality as a basic worth. In its core § 16 ABGB protects the human
dignity”) and OGH 18th December 1992, SZ 65/166 (the general value judgements of the
constitutionally guaranteed fundamental rights flow into the private law via § 16).

25 On the “pluralistic” concept see further, for example. De Cupis, I diritti della personalita, in
Trattato di diritto civile e commerciale gia'diretto da Cicu Messineo e continuato da Mengoni
(1982) 38-45 and Vercellone, Personalita, in Nss. D.I., XII (1957) 1084. Dogliotti, Le persone
fisiche, in Trattato di diritto privato diretto da Rescigno, 2, vol. 1, Persone e famiglia (1999)
66 ff. and Dogliotti, Profili di responsabilita civile nella tutela della persona, in La responsabi-
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chapter of the first book of the Codice Civile that every natural person enjoys protection
from the dissemination of images and intimate information.?® Case law has developed
the diritto alla riservatezza®*” and the diritto all’identita personale.?® It is now not disputed
that rights of personality too are protected by the tort law provision of art. 2043 CC.
Problems are only caused, due to art. 2059 CC, by the question of whether incorporeal
damage can be compensated (see also arts. 7 and 10 CC).?” A no-fault based right to an
injunction is only explicitly regulated for the protection of a name (art. 7 CC), a
pseudonym (Art. 9 CC) and one’s own image (art. 10 CC). In addition there are special
statutes on the protection of the author and the protection of employees as well as (as in
all EU member states) rights from the breach of data protection provisions, entitling
compensation even for non-economic loss (art. 29 para. 9 loc.cit.), following the imple-
mentation of Directive 95/46/EC (in Italy by the Legge 31st December 1996, n. 675:
Tutela delle persone e di altri soggetti rispetto al trattamento dei dati personali).

53. The Netherlands Rights of personality indisputably belong to the concept of
“rights” within the meaning of art. 6:162 (2) Dutch BW. They include the right to
physical/bodily integrity, freedom, honour, good name and privacy (personal levens
sfeer).’® These rights of personality have their foundation in human rights, protected by
the constitution, from this it is taken that, depending upon the circumstances, they
would be significant also for “horizontal” legal relationships between persons in a private
law context. The infringement of a personality right can at the same time often
constitute a breach of a duty of careful conduct imposed by law (zorgvuldigheidsnorm).>!

(5.) Strict Liability

54. General Considerable differences between the national tort legal systems are
noticeable in the area of strict liability. From the point of view of interference problems,
this area of law may indeed be of lesser significance than that of liability for negligence.
Considered in isolation, however, it probably accounts for particularly pressing problems
for the functioning of the internal market and consumer protection. In particular in the

lita’civile -aggiornata, diretto da Alpa-Bessone, in Giurisprudenza sistematica di diritto civile
commentato, fondata da Bigiavi (1997) vol. 1, 420, advocating, by contrast, a monistic starting
point.

26 Alpa/Bessone/Carbone, Atipicita dell’illecito, II, Diritti della personalita’ e danno morale
(1993) 1.

27 Cass. 27th May 1975,n. 2129, Rep. Giur. it. 1975, voce Persone fisiche e giuridiche n.23-25.

28 Cass. 22nd June 1985, n. 3769, Foro it. 1985, I, 2211.

29 It was indeed maintained that incorporeal damage was to be regarded as compensatable by a
constitutionally driven analogous application of arts. 7 and 10 CC, even if (as is required by
art. 2059 CC) a criminal act is missing, but that is by no means the dominant view. See in more
detail and with further supporting evidence Salvi, Il danno extracontratuale, Modelli e funzioni
(1985) 76-79 and 238-243.

30 H.R. 9th January 1987, NJ 1987 no. 928.

31 See e.g. HR. 20th March 1992, NJ 1993 no. 547; Bussluis.
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areas of passenger transportation (accidents involving passengers), product liability
(liability arising from supply chains) and liability in the context of communication (data
protection; liability of internet suppliers) it has an effect on the border areas of contract
and tort law.

There are significant differences for instance in the law on liability of carriers of
passengers with respect to those they carry. French law in this area works with a
special regime for liability. Under it the victim cannot be met with a defence of
force majeure, nor with a defence of fait d’autrui. (Artt. 1 and 2 of Loi no. 85-677 of
5th July 1985). The only basis on which the carrier is freed from liability is a faute
inexcusable on the part of the victim. Liability cannot by excluded by contract. In
Germany there is no liability where there is force majeure (para 7 (2) StVG). In
contrast to French law, a contributory fault on the part of the victim leads to a
reduction in liability or, as the case may be, a complete immunity (§ 9 StVG).
Exemption clauses are void in respect of death or personal injury, but only in cases
of carriage for reward. In Austria liability is excluded where there is an unavoidable
accident (§ 9 (1) EKHG). Contributuory negligence on the part of the injured
person is to be taken into account (§ 7 EKHG). In England on the other hand there
is no strict liabiliy for accidents in operating a motor vehicle (section 57 below). In
French law where passengers are killed their close relatives have a claim for
compensation for bereavement; but in Germany they do not and in England only
in restricted circumstances is such a claim recognised. Which of these liability
regimes is applicable depends on the rules of private international law, which in
their turn, too, differ from one country to another. This leads to an extremely
confused position in law. Generally it is the position that carriage of passengers for
reward exposes the bus operator to a much higher risk of being liable under French
law than under the law of other jurisdictions.

Unfortunately we received almost no responses to our question whether and to
what extent such differences have repercussions for the burden of costs on business
(in particular increased insurance premiums). In the few responses we received
insurance costs were mostly not regarded as relevant to the determination of prices.
We did, however, receive one response from a large national business confederation
which expressly affirmed that insurance costs are a factor in the determination of
prices. One comment indicated (without going into further details) that further
steps towards harmonisation would be desirable in the field of passenger transport.

In essence three distinct groups of member state jurisdictions can be distinguished:
narrow systems, which accept strict liability mostly only on the basis of special
legislative provisions; broad systems, which operate with a general clause, and
mixed systems which strive to combine the elements of the other two. As regards
non-contractual liability law,*? it must be stated that so far only the essential

32 There is indeed European Community law on the law of compensation for road traffic acci-
dents, but this does not concern the basis for liability — only questions of protection by third
party insurance. See most recently Directive 2000/26/EC of the European Parliament and of
the Council of 16th May 2000 on the approximation of the laws of the member states relating
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aspects of responsibility for damage from defective products are harmonised across
Europe.*

55. Narrow systems A general rule on strict liability (or Gefdhrdungshaftung) is lacking
in a not inconsiderable number of legal systems. The German BGB only contains one
rule on the subject (§ 833: liability of keepers of animals for so-called “luxury” animals);
all other instances of strict liability are traditionally the subject of specific statutes. They
are predominantly concerned with endangerment of life, body and things arising from
the generation, storage and use of energy. An analogous application of the existing rules
for similar cases not covered by the statute has been rejected in the case law.>* The legal
situation in Austria largely corresponds with that in Germany. Austria does not have a
general clause for the law of strict liability either. However, case law accepts a strict
liability for dangerous practices on the basis of analogy with statute.?® The Greek legal
system belongs to those legal systems which have special rules for strict liability.*®
Statutory provisions on strict liability are to be found in the CC (art. 924 [1]: keeping
luxury animals) as well as in specific laws (eg. the liability of a keeper of a motor vehicle
under the statute of 4/5 December 1911). In Greek academic writing, an analogous
application of specific statutory provisions providing for strict liability is endorsed for
cases involving sources of danger where internationally strict liability has long been the
case (eg. the liability of railways).’”

56. Scandinavian Laws The Scandinavian legal systems mirror those of Germany,
Greece and Austria in terms of their basic position towards strict liability. The starting
point for all of them is the so-called culpa-rule. In Denmark strict liability requires an
express legal rule.’® Swedish case law on the other hand has occasionally affirmed strict
liability for given created risks even without such a statutory basis.>* A recent example

to insurance against civil liability in respect of the use of motor vehicles, amending Council
Directives 73/239/EEC and 88/357/EEC (Fourth motor insurance Directive), O] 2000, L 181/
65 (20th July 2000). Art. 3 (Direct right of action) provides: “Each member state shall ensure
that injured parties referred to in Art.1 in accidents within the meaning of that provision
enjoy a direct right of action against the insurance undertaking covering the responsible person
against civil liability.”

33 Namely by Council Directive 85/374/EEC of 25th July 1985 on the approximation of the laws,
regulations and administrative provisions of the member states concerning liability for
defective products, O] 1985 L 210/29 (7th August 1985).

34 RG 11th April 1935, RGZ 147, 353, 356; BGH 15th October 1979, BGHZ 54, 332, 336f. [in as
far as not superseded by BGH 18th December 1986, BGHZ 99, 249]; BGH 25th Januray 1971,
BGHZ 55, 229, 233 f.; BGH 26th June.1972, VersR 1972, 1047, 1049.

35 So for example for a shower of sparks caused by a firework OGH 28th March 1973, SZ 46/
36=RS0029170.

36 Filios, Enochiko Dikaio II (2)4 (1998) 138.

37 Filios, loc. cit. 143 ff, 146.

38 Hellner and Johansson, Skadestindsritt® (2000) 178.

39 The case since HD 27th June 1928, NJA 1928, 316; see in remainder Hellner and Johansson

loc.cit.
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concerns the liability for stale food.*® In Sweden there is already strict liability for aircraft
owners, nuclear power stations, oil pollution in the sea, railway operators and electricity
installation operators. Furthermore strict liability exists in the law on traffic accidents,
the Code on the environment and in product liability law.

57.  Common Law The concept of strict liability is comparatively unique in Common
Law. English law, for instance, has only a very few strict liability torts and, liability for
animals, product liability and damage to the environment apart, the statutory provisions
that have introduced strict liability are rather negligible. Even the liability of car owners
or keepers has remained, in theory at least, based in the law of negligence. The Common
Law (but not Scotland) has, of course, the so-called rule in Rylands v. Fletcher,*' but
English courts have done so much to narrow it down that other Common Law jurisdic-
tions — Australia is an example — have given up Rylands v. Fletcher completely and have
made it a part of negligence. The House of Lords has not gone so far, but it decided in the
Cambridge Water case*? that any liability under the rule, although strict in nature,
requires forseeability of the way the damage was finally caused by the escape of the thing
from the defendant’s premises. Furthermore, traditional Common Law has torts that
require intention, but which remain strict in nature, i. e. do not require fault. Trespass to
land is an example of this: you must intend to walk onto the land (which happens to be
your neighbour’s), but you do not have to know that you are crossing the boundary and
thereby infringing his rights.

58. Systems relying on broad principles Turning to French law, the scene changes
completely. Due to not much more than a historic coincidence of drafting, French courts
found themselves in a position which allowed them to rely extensively (and, arguably,
excessively) on a provision which was meant by its authors to be a mere introduction to
the rules that followed it with no field of application in itself: namely, art. 1384 (1) CC.
Today, gardien liability has in practice become much more important than liability for
faute, although one should immediately add that on closer inspection it becomes very
difficult indeed to find out in which respect the two differ. Liability for faute does not
require personal fault in the sense of moral blameworthiness, whereas the liability of the
gardien of something requires a réle actif of that thing — which in turn is sometimes just
another way of saying that its keeper was at fault or even to blame for what he had done
or omitted to do. It should not be supposed, however, that the thing which caused the
damage must have been defective. Such a requirement is demanded by Belgian law, but it
has never been insisted on by the French legal system.*

40 HD 3rd July 1989, NJA 1989 p. 389 (strict liability of the town central kitchen for the
salmonella poisoning of a teacher). Whether and in how far this decision can be generalized,
remains unknown, however (Hellner and Johansson loc.cit. 326).

41 (1866) LR 1 Ex 265; (1868) LR 3 HL 330.

42 Cambridge Water Co. v Eastern Countries Leather plc [1994] 2 A.C. 264.

4 Malaurie/ Aynés, Responsabilité délictuelle!! (2001) no. 191 p. 105-106: «On a pourtant essayé,
dans quatre tentatives, de trouver un critére général permettant de cantonner 'art. 1384, al 1, aux
choses ayant un vice interne, ou aux accidents qui sont le fait exclusif de la chose, ou aux choses

dangereuses, ou enfin aux choses en mouvement. Ces tentatives ont été vaines ».
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59. Recent French case law However, recent French case law dealing with the
borderline to contract law, and therefore of direct concern to this study, sheds new
light on the concept of gardien liability for property.*

Cass.civ. 7th May 2002 concerns a case in which a person wanting to reserve a
room in a hotel fell down the stairs. The appeal court had determined that the
height and width of the steps were not dangerous and that the lighting of the stairs
was adequate. Neither the age of the stone stairs, nor the absence of a railing were
proof that the stairs were dangerous. It was also not proven that the stairs were
slippery. In the view of the Cour de Cassation the appeal court could permissibly
conclude from these assessments that it was not proven that the stairs represented
the instrument du dommage. Cass.civ. 9th July 2002 concerns a case in which a
person fell whilst going up the stairs in a shop. It was established by the appeal
court that the stairs did not have a railing, that two steps were uneven in height
and that both steps were neither clearly visible nor marked with a warning. The
appeal court determined that the owner of the établissement commercial was liable
for the accident to which the abnormal way in which the shop was fitted out had
contributed. The Cour de Cassation confirmed the decision. Cass. civ. 11th July
2002 concerns a case in which a person fell whilst walking over a sloping ramp.
The court determined that the ramp was not in a bad condition, nor did it suffer
from a wice interne. Moreover the presence of such a device in a furniture store of
this sort does not represent a contravention of normal safety conditions. Finally the
court determined that the object had only played a rdle passif in the accident. In the
view of the Cour de Cassation, on the basis of these assessments the court was
entitled to come to the conclusion that the ramp was not the instrument du
dommage without erring in law and the legal action of the victim was rightly
dismissed.

60. Gardien liability for persons French gardien liability currently consists of two
“general clauses”. One is on liability for damage caused by things,*> and the other, ever
since the arrét Bliek,*® is on liability for persons under one’s garde. Dorset Yacht,*’ the
famous English case on liability for damage caused by escaped Borstal Boys (based on the
tort of negligence), would exactly fit into this second general clause on strict liability.
The French Cour de Cassation has in the meantime even gone so far as to decide that
parents are liable if the victim proves that the damage was caused by a minor who lives
with and is cared for by the parents. Exculpation, by establishing an absence of fault on
the part of the parents, is not possible; it is not even of significance that the fault of the
minor can not be proven. The mother and father can only escape liability if a force
majeure or faute de la victime can be proven.*®

44 All three decisions here are quoted from the case law report of Philippe Delebecque, Patrice
Jourdain and Denis Mazeaud, Responsabilité civile, D. 2003, p. 456-464.

45 Going back to Cass.civ. 16th June 1896, p. 1897, I, p. 17, note A. Esmein.

46 Cass.ass.plén. 29th March 1991, Bull. Civ. 1991, Ass. plén., no. 1.

47 Dorset Yacht Co.Ltd. v Home Office [1970] A.C. 1004 (HL).

48 Cass.ass.plén. 13th December 2002, arréts nos. 493 and 494, Gaz.Pal. 24th December, p. 8-9.
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61. Belgium Gardien liability is a very good example of laws derived from an identical
text but developing completely different solutions. The Netherlands, for instance, never
accepted gardien liability even though art. 1403 of the old BW was nothing but a literal
translation of the French text. Belgium accepted gardien liability, but with so many
qualifications that one can hardly speak of it as the same rule of law. The thing must be
defective and must suffer from a vice.*” For this reason strict liability of car owners or
keepers never saw the light of day.’® Belgian courts never accepted the French idea of a
garde de la structure which at least for a certain time played a role in product liability, but
which today, after the implementation of the EU Product Liability Directive, is in a very
difficult state of affairs in France. The Belgian Cour de Cassation recently declared that
it would not follow its French sister court; Belgium does not accept a general strict
liability for others.>!

62. ltaly A middle group, to which in our estimation Italian law belongs along with
Spanish law, recognises strict liability both in a few special provisions of the Civil Code
and also in special legislation. The Italian Codice Civile differentiates between liability
for the behaviour of others (art. 2048 CC), liability for dangerous objects (arts. 2051,
2052, 2053 and 2054 (4) CC) and liability for dangerous activities (art. 2050 CC). The
legal nature of the latter is admittedly theoretically still contested; increasingly, however,
the position is urged that it is one of strict liability.’> Moreover, liability under art. 2051
CC has been openly characterised by the Corte di Cassazione as being strict.>® Art. 2054
(3) CC governs the liability of an owner of a vehicle, a usufructuary of the vehicle and a
purchaser under reservation of title in respect of damage which is caused by the driver.
These persons can escape liability if they can prove that the journey took place against
their will. Articles 2052 and 2053 CC provide for strict liability for animals and
buildings.>* Liability which is connected to risks in industrial production, is often the
subject of particular legislation.>

See on this also the rectificatif of the Cass.ass.plén. 17th January 2003, D. 2003, 591, note
Patrice Jourdain.

49 Walter Van Gerven, Verbintenissenrecht. Boekdeel 2: Verbintenissen uit de Wet? (2000) 334-
337.

50 Belgium has, however, just introduced a far reaching system of insurance cover, which is in
turn based on a system of strict liability. It results in a liability insurance cover which does not
require the liability of the insured (Art.29 bis de la loi du 21 novembre 1989 relative a
’assurance obligatoire de la responsabilité en matiere de véhicules automoteurs).

51 Cass. 19th June 1997, RW 1998-99, p. 148, note A. Van Oevelen; JT 1997, p. 582, concl. J.M.
Piret.

52 Alpa, Trattato di diritto civile IV, La responsabilita civile (1999) 690; Franzoni, Commentario
del codice civile Scialoja Branca- Libro IV, Delle obbligazioni, Dei fatti illeciti (Arts. 2043-
2059 CC) (1993) 529-533; Cass. 20 July 1993, n. 8069, Foro it. 1994, I, 455.

53 Cass. 20th May 1998, n. 5031, Foro it. 1998, I, 2875.

54 Alpa/Bessone/Zeno-Zencovich, | fatti illeciti, Trattato di diritto privato diretto da Rescigno, 14,
Obbligazioni e contratti, VI (1999) 357, 361. On art. 2052 CC see Cass. 23rd November 1998,
n. 11861, Giur. it. 1999, 1, 1, 2048.

5 Busnelli, in v. Bar (ed.), Deliktsrecht in Europa, Italien (1993) 22.
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63. Portugal and The Netherlands In many respects Portuguese law resembles Italian
law. Art. 483 (2) CC states expressly that “liability independent from fault only exists in
cases provided for by law.” There are, however, many such cases — even within the Civil
Code (arts. 499 to 510 CC). The cases regulated there are joined by many special
statutory incidences of strict liability, amongst which of course product liability as
provided for by Decreto-Lei No.383/89 of 6th November 1989. Art. 6:162(3) of the
Dutch BW could be read as containing a general clause on strict liability, but Dutch
practice does not use it as such, at least not for the time being. The existing provisions
(mainly, although not exclusively, within the Civil Code itself) seem to meet the needs
of society. An innovative provision is art. 6:173 BW, according to which the keeper
(bezitter, see art. 3:107 BW) of a movable thing “which is known to constitute a special
danger for persons or things if it does not meet the standard which, in the given
circumstances, may be set for such a thing, is liable when this danger materialises.”
Liability for a tort committed by others and for damage caused by things is known as
“kwalitatieve aansprakelijkheid”. If goods are used in the course of work, the professional
user is liable (art. 6:181 BW). If the bezitter is a child, the parents are liable (6:183 (2)
BW).

64. Significance of the differences from the standpoint of the interference problem From
the point of view of the interference problem, in the foreground of this study, the
enormous differences in the law of non-contractual strict liability assume significance in
the same circumstances in which differences in fault-based liability have repercussions.
The difficulties begin either when one and the same set of facts is capable of amounting
to both a breach of contract and an event giving rise to liability in the area of non-
contractual liability law, or else when it is a case where one of the areas of law fills in gaps
in the other. In the first case, the relevant applicable rule on concurrence of actions
between contract and tort decides the outcome of the legal dispute. In the second case,
the strict non-contractual liability will normally prevail, at least when it is not a case of
breach of contract. The law of passenger transportation (passenger accidents) is a fitting
example of this.”® However, beyond this it may turn out that the decision about which
general duties a contract generates only becomes comprehensible against the background
of (i) a strict legal responsibility in non-contractual liability law subsisting in parallel and
(ii) the relevant rule on concurrence of actions.

Consider, for example, the simple case in which a client or patient whilst going to
his lawyer or doctor, slips on an extremely slippery floor, or comes to harm when an
unsafe chair collapses in the waiting room. Legal systems which recognize a non-
contractual strict liability and in particular a gardien liability for such situations,
and at the same time follow the concurrence of actions principle of non-cumul des
responsabilités, can only achieve the desired protection of the client or patient if it is
denied that the lawyer or doctor has contractual duties to ensure the safety of the

50 The “classical” differentiation between accidents involving passengers, and those involving
third parties is, however, as much in traffic law as in railway accident law diminishing more
and more. Often the requisites for liability are identical or aligned so much that there are only
still differences for questions of agreed exemptions from liability.
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room or practice. Only then is the application of strict liability in non-contractual
liability law ensured.’” By contrast, in legal systems in which a corresponding rule
in non-contractual liability law is missing, one would naturally affirm a contractual
(or, depending on the circumstances, pre-contractual) liability, especially if in this
branch of liability the burden of proving fault passes to the defendant and the
contractual liability does not suffer from other shortcomings such as the irrecover-
ability of non-economic damage.’® Cases of this type demonstrate interference
between contract law and the law of tort. They might easily be “enlarged”; for
example, by modification of the facts to the effect that a French patient has gone to
Germany to be treated or a German patient to France. At the same time the
example also shows that different solutions to the problems of interference are
capable of leading to identical results. There is in that case no problem for the
internal market, leastways if this is appreciated in advance of business or consumer
activity.

An example which clearly illustrates the second point as well as the first is
provided by the “supermarket case” Cass. civ. 5th June 1991°° (discussed earlier in
para. 48). Under German law, in the absence of fault on the part of the defendant
this case would be resolved as a matter of tort law in favour of the supermarket. In
contract law the customer would only have had a chance of success if the
contractual collateral duties were extended to the protection of general rights of
personality. In that case not only § 278 BGB (liability for the fault of vicarious
agents), but also § 280 (1), second sentence BGB (a provision admittedly difficult
to interpret,®® but providing for reversal of burden of proof for fault where a breach
of contractual duty is established) would be applicable. It is, however, extra-
ordinarily doubtful whether or not the general right of personality in German law
also belongs to the interests protected by collateral contractual duties. The
question may as yet have to be answered in the negative: case law following the
coming into force of §§ 280 para. 1 line 2 (on 1. 1.2002) and 253 (2) BGB (revised
form) (on 1.8.2002) is lacking. In our estimation there still is no room for
contractual liability for non-economic damage arising from the breach of a general
right of personality, and a provision of the type set out in art. 1384 (1) French CC
does not exist in German law. It is not to be supposed that in § 280 (1) (sentence 2)
BGB the legislator could have been considering the breach of incorporeal rights of
personality. In English law on the other hand, a case of a broadly comparable
nature has been classified as purely tortious (defamation),®' but liability would
today probably be ruled out because of the existence of a qualified privilege. Due to
the lex loci delicti commissi rule in the conflicts of law it should make no difference

57

58
59
60
61

Cass.civ. 10th January 1990, Resp. civ. et assur. 1990, comm. no. 102; Rev. trim. dr. civ. 1990,
481 (reported by Jourdain), (where, however, liability was denied on the facts).

See on this in depth v. Bar, The Common European Law of Torts I, paras. 460 ff.

Cass.civ. 5th June 1991, D 1992 Jur. 409, note Lapoyade Deschamps.

On this, see Deutsch, Die Fahrtlissigkeit im neuen Schuldrecht, AcP 202 (2002) 889-911.
To our knowledge an identical set of facts does not appear to have been decided upon in
England. One could, however, deduce from Monson v Tussauds [1894] 1 Q.B. 671, that from an
English point of view it would very likely represent a case of defamation.
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from which country the consumer concerned came. If the case had taken place in
Germany, German contract law would have remained applicable despite the
circumstance that the consumer concerned may have had his habitual residence in
France or England (art. 28 (2) in combination with art. 29 (2) EGBGB).

65. Significance of the differences from the standpoint of the internal market It is neces-
sary to point out, against the general background which prompted this study,®* that the
differences in the area of strict liability in the member states can be of almost dramatic
importance to European citizens. One only has to think of everyday incidents such as
traffic accidents. Due to the different levels of protection in the national tort law systems
and the related regimes of third party liability insurance, it can be of crucial importance
for the whole of the rest of the victim’s life and those of his relatives, in both financial
and personal respects, whether the accident took place one hundred meters in front of, or
beyond a given (often not even manifest) national border. Problems of this type have
nothing to do with the problems of interference as such. They are a product solely of
diversity between the tort law regimes involved. The problems of interference arise for
consideration (and have a relevance to the internal market) only if the above cases are
considered from the standpoint of a provider of goods/services. In the case mentioned
about the supermarket one question is to what degree of risk of being liable to an action
of recourse is the provider of the security system exposed. For the operator of a German
supermarket there is no risk of this sort to be feared. This is because the operator of the
supermaket is itself not liable to its customer and consequently has neither cause nor
grounds to pursue an action of recourse against the manufacturer. The postion for a
French supermarket operator is in clear contrast: the installer of the security system
incurs a clear risk of being subject to an action of recourse.

Our questionnaire did not generate any concrete responses to this problem of rights of
recourse. Responses received from German addressees dealt sporadically with choice of
law strategies (e. g. in favour of CISG) in order to avoid the threat of recourse, especially
in view of the recent changes to the German law of obligations. Others indicated that
risks of recourse only emerged in transactions involving end consumers. A consumer
organisation drew attention to the Annex to Directive 93/13/EEC.

II. The Main Differences between Contractual and
Non-contractual Liability for Damage

66. General The following text is about the main differences between contractual and
non-contractual liability for compensation of damage.®> How these differences are

62 See paras. 1-17 above.

63 Due to reasons of time and scope, it has not been possible to list and explore all the differences
between contractual and tortious liability. Amongst the omissions we would mention as an
example the so-called mora ex re. This means that in no small number of legal systems the
debtor of a tort is “automatically” (i. e. without demand for payment) in delay (see for instance
art. 1219 (2) no. 1 Italian CC). In the case of contractual non-performance, however, a
demand for payment may be necessary (art. 1219 (1) CC). The partially different treatment of
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resolved in the law governing concurrence of actions — whether, therefore, in the case of
overlapping contractual and tortious liability the latter gives way to the former, or
whether both remain applicable alongside one another (cumulative liability) — is the
subject of chapter III of this part of the study. The most important differences between
contractual and tortious liability relate largely to the role of fault, the question of burden
of proof, the rules on the type and extent of the compensation to be made (foreseeability
of the extent of the damage; compensation for non-economic damage and lost profit
(compare, for example, arts. 2056 (2) and 2059 Ital. CC)), the question of recoverability
of so-called “pure economic loss”,** the liability for assistants, the contractual freedom to
restrict or exclude liability, and time-barred limitation of actions. Right at the forefront
stands the law of monetary compensation. Indeed, contractual and tortious liability both
recognize reparation in natura (which, however, for its part may also take the form of a
monetary payment), and one could even claim that the possibility under tort law to
obtain preventive legal protection® represents nothing more than an analogy to the
contract law remedy of specific performance. Restitution in kind in a narrow sense (the
compensation for damage using a different method than that of monetary payment),®

frustrated expenditure, depending on whether the claim is based in contract or tort law, could
only be outlined in some and not all of the legal systems. Moreover, differences between
contract and tort exist in the law of set-off, because it is often only possible to offset a claim
resulting from a delict in restricted circumstances.

64 See on this term above paras. 46-47.

65 The principles being developed within the framework of the Study Group on a European Civil
Code at present read as follows:

Article 1:102: Prevention

Where such damage is impending, this Book confers on a person who would suffer the damage a right
to prevent it. This right is against a person who would be accountable for the causation of the damage if
it occurred.

Article 7:301: Prevention in General

(1) The right to prevention exists only in so far as

(a) it is reasonable for the person who would be accountable for the causation of the damage to prevent
it from occurring; and

(b) reparation would not be an adequate alternative remedy.

(2) Where the source of danger is an object or an animal and it is not reasonably possible for the
endangered person to avoid the danger the right to prevention includes a right to have the source of
danger removed.

Article 7:302: Liability for Loss Averting Damage

A person who has reasonably incurred expenditure or suffered other loss in order to prevent an
impending damage occurring, or in order to limit the extent or severity of a damage which occurs, has a
right to compensation from the person who would have been accountable for the causation of the
damage.

66 The term specific restitution is for its part enigmatic. A monetary payment can also be a
suitable instrument for the actual restoration of the situation which would have existed, had
the damage-causing event not occured. By restitution in kind “in the narrow sense” one means
here the case in which the person responsible arranges by their own action for the necessary

outcome, for example repairing the damaged object or causing it to be repaired.



44 Part One: Non-contractual Liability and Contract Law

however, only plays a subordinate role in practice in non-contractual liability law (even
if it may theoretically be questioned from time to time whether it represents the basic
rule), and the same is true for preventive legal protection. These areas are therefore put
to one side in the following text.

67. The division between contractual and tortious liability to compensate The instruc-
tions for the completion of this study naturally assume that the division between contract
and tort law is a general feature of all European legal orders. That is essentially correct,
judged by contemporary legal science, but upon closer inspection it is more complicated
than it at first appears. The Common Law came to organize its legal material in this way
only with the abolition of the forms of action in the 19th century. The German codifi-
cation operates not only with a “general part” of the whole civil law, but also with a
“general law of obligations”, in which there are common rules on liability arising from
contractual and tortious obligations. An entirely self-contained “contract law” is there-
fore not be found. In the Austrian ABGB (and likewise in the Code Napoléon) a “general
part” which regulates the common ground of individual areas of the law does not exist.
Furthermore, in the area of contract law general provisions about compensation are
missing. The legislation on contract law operates by way of references to®” and modifica-
tions of °® provisions concerning compensation law which is to be found in the 30th main
part (8§ 1293 ff) of the ABGB. This is applicable to both contractual and extra-contrac-
tual claims (§ 1295 (1) ABGB) and is considered a part of “personal property law”. The
ABGB has therefore not made any division between non-contractual and contractual
liability. Rather it has brought the rules together in their own section. Individual rules
within the law of compensation apply more particularly to non-contractual liability,
others apply primarily to compensation in contractual relationships.®” Such systematic
peculiarities are to be kept in mind when distinctions are drawn in the following text
between contract and tort law.

68. Liability for services The same is true in a few legal systems for the large area of
liability for services. Non-contractual liability of the service industry professions has
indeed remained in principle fault-based. It is centred in contract law, be it because
under the relevant rules on concurrence of actions contract law takes a genuine priority
of application, or because contract law is more favourable to the injured party and
therefore the application of the non-contractual liability law is de facto superfluous (as
has recently become the case in German law). In the context of the considerations
employed here, it is, however, more important that some systems in the law of the
liability of service providers are no longer differentiated between contractual and
tortious liability at all, rather either all or at least certain services for consumers be
subject to a unified and final regime of liability.

69. Greece: liability for defective services The most important example of the first group
is found in art. 8 of the Greek law on consumer protection (law 2251/1994). With this

67 E.g. §§ 869, 874, 878, 918, 920f., 923, 933a, 945 and 979 ABGB.
68 E.g. §945 ABGB.
© E.g. §1299, see Reischauer in Rummel-ABGB II* (1992) § 1299 no. 6.
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claim a reversal of the burden of proof has been introduced with regard to the fault in the
area of liability for defective services. The interpretation of art. 8 loc. cit. is as before
burdened by questions of doubt. It probably involves a double assumption. The provider
of services not only has to prove that he neither deliberately nor negligently performed a
defective service, but also that the performance of the service was not defective.”® The
liability of lawyers is structured in a quite different way. They are liable to their clients,
both in contract and in tort, only for causing loss intentionally or by gross negligence.

A lawyer providing legal advice under Greek law is in a significantly more
advantageous position with respect to legal liability than a lawyer in another
member state providing the same legal advice under his law, assuming that the
other lawyer can be liable on the basis of ordinary negligence (which is true of the
vast majority of member states’ laws). A lawyer giving advice under Greek law
need not apply the same level of care as a lawyer whose office is for instance in
Germany.

We consider it probable that from such liability rules competitive disadvantages in
the relevant foreign market may result for those for whom their own law does not
provide a corresponding protection from liability. However, we received almost no
responses to our indication to that effect in our second questionnaire. Only rarely
(and without further explanation) was the existence of an obstacle or a relevant
unequal treatment denied.

70. France: doctor's and hospital’s liability An example from the second group is
provided by the new French legislation on the liability of doctors and hospitals, in which
elements of strict and fault-based liability are mixed. With the Loi n® 2002-203 of 4th
March 2002 a rule on the liability of hospitals and doctors was introduced in the French
Code de la santé publiquet. Article L 1142-1, I Code de la santé publique implies that from
this point on, doctors and hospitals are only liable for the damaging consequences of
preventative, diagnostic or curative treatment, if they have made a faute. On the other
hand the liability is strict (exception: where there is a so-called cause étrangére) for
damage resulting from the defect of a produit de santé, and further for damage which arises
in a hospital (not a doctor’s practice) resulting from infections nosocomiales. Under this,
every illness is encompassed which a hospital patient has contracted through micro-
organisms.”!

The conditions under which a Greek doctor or a Greek hospital is liable accord-
ingly diverge constistently from those applicable to their French colleagues and to

0 Georgiades Ast., I evthini tu parechontos ipiresies, in: FS for Kiantou-Pampouki (1998) 143
(145, 149); Karakostas, Prostasia tou katanaloti (1997) 138; in-depth (in German)
Eleftheriadou, Die Haftung aus Verkehrspflichtverletzung im deutschen und griechischen
Deliktsrecht (2003).

71 Lambert-Faivre, La responsabilité médicale: la loi du 30 décembre modifiant la loi du 4 mars
2002, D. 2003, 361-365 (362); Patrick Mistretta, La Loi n® 2002-1577 du 30 décembre 2002
relative a la responsabilité médicale. Premiers correctifs de la loi n® 2003-303 du 4 mars 2002,

JCP 2003 éd. G, 165-166 (165).
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French hospitals. Consequently the claims of patients, in particular claims for an
appropriate sum for pain and suffering, depend on very different requirements in
the law of the country in question. That in turn can be detrimental to patient
mobility.

71.  The common ground of contract and tort law Even if in the following text the
differences between contract and tort law are being brought out, this must not hide the
fact that in front of the background of the interference problem, there is often more
common ground between the two areas than differences. In particular in the areas of
liability for negligence it always seems that not even the courts see a reason to pose the
question in whatever form, of whether the granted claim for compensation of one
contracting party to the detriment of the other has its legal grounds in contract or tort
law.” Often the starting point in contract and tort law, where a duty to compensate
requires fault, is the same,” and practically speaking questions of qualification only have
to be dealt with where it concerns, either in contract or tort law, one of the numerous
exceptions to this basic principle. In the Italian literature on this subject the question is
posed, of whether the distinction between contract and tort law in principle should be
maintained at all; both establish in the end liability to compensate from a breach of duty.
However, this kind of reasoning is inconsistent with the rule of law, which in every
system distinguishes contract and tort, subjecting the two liabilities to more or less
different regimes.” The question of the organization of individual legal material on
contract or tort law can therefore not be avoided or brushed under the table with
discussions. Examples of this can be found in all legal systems, for example in Italy culpa
in contrahendo, medical malpractice, damage arising from defective goods caused to the
buyer (art. 1494 Italian CC) and liability under construction contracts with regard to
damage suffered by third parties (art. 1669 CC).

(1.) Dependence of Liability on Fault

(a) Tort law

72. Strict liability and negligence based liability We have already given an overview of
the basic structures of fault-based and non-fault-based non-contractual liability. In most

of the states of the European Union, now as before, negligence-related liability is right at
the fore of legal regulation and the practical handling of cases. The most important

72 See from a wealth of conceivable references just recently Coxall v Goodyear Great Britain Ltd.
[2002] EWCA Civ 1010; [2003] 1 W.L.R. 536 (concerning the liability of an employer with
respect to an employee for negligent omission of welfare duties in respect to the asthma of the
employee).

3 Tt is so for example (further countries and peculiarities in the text to follow), in Sweden also,
compare chap. 1 § 1 with chap. 2 § 1 of the Liability Act there (skadestdndslag [1972:207]) and
on this Rodhe, Obligationsritt? (1984) 528.

7 Mengoni, Responsabilitd contrattuale, in Enc. dir., XXXIX (1988) 1072; v. Bar, Gemeineu-
ropiisches Deliktsrecht I (1996) 2; Castronovo, La nuova responsabilita civile? (1997) 186.
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exception to this may be France, where it is taken that gardien liability has also
statistically surpassed the rank of liability for negligence.” The wide basis on which strict
liability is based in Italian law is of further great practical significance.”

73.  Culpa cuasi-objetiva: Spain Regardless of a completely different legal starting point
the same is finally true today for Spanish law, whose developments will be succinctly
shown in the following text. Here there is a tort law system,’” which indeed from the
exterior bases liability on fault (culpa), which in its contents is transformed into strict
liability. The Spanish Cédigo Civil limited itself in arts. 1905-1910 to making special
provision for specific, narrowly defined dangerous things and activities, such as animals,
buildings, machines, explosives, trees and stores of contaminated materials; there are no
general clauses with regard to strict liability as found in Italy and Portugal. In art. 3 (1)
Spanish CC there is however, a rule of interpretation which, boldly used, gives the law
vast space to manoeuvre. It is provided that ‘Rules are to be interpreted according to the
meaning of the words, taking into account the context, the historical and legislative
circumstances and the social reality of the time in which they are to be applied, with the
spirit and objectives of those rules being fundamental’. The Tribunal Supremo has taken
this provision to heart and adapted Spanish liability law to the ‘developments of the
time’ in developing, under the guidance of the ‘principles of victim protection’, a risk or
‘use of thing’ liability (responsabilidad por riesgo and responsabilidad por el uso de las cosas
respectively)? far from the orthodox principles of negligence liability. Developments
began with a 1943 road traffic accident judgment.” A cyclist was killed by a car in
unexplained circumstances. The Tribunal Supremo assisted the deceased’s dependents
with a two-fold presumption. Firstly, it was probable, and thus presumable, that the
motorist had infringed road traffic rules; secondly, it could thus be concluded that the
injury of the cyclist occurred due to the motorist’s fault. The second great step came in
1974.%° There, a lift car became inexplicably detached and dropped to the bottom of its
shaft, injuring a passenger. There was no basis for a presumption of misconduct by the lift
owner. The victim’s claim was nonetheless successful on the basis of ‘presumed fault’. In

75 Things should have already been this way in 1971 according to Rodiére, La responsabilité
délictuelle dans la jurisprudence (1978) 2.

76 Arts. 2050 (liability due to the practice of dangerous activities) and 2051 (liability of a person
who has custodia over an object) ital. CC.

77 The tort law norms of the Spanish CC are only applicable to civil law obligations which arise:
“from such actions and omissions that are forbidden or where some kind of fault or negligence
makes itself present”(art. 1089 CC). On the other hand they do not apply to obligations which
can give rise to compensation which: “result from criminal offences or breach of regulation
rules”. These are focused much more: “according to the provisions of the Penal Code”
(Art. 1092 CC), meaning following arts. 109 ff. Cédigo Penal (Ley Orgdnica 110/1995, de 23
November 1995, del Cédigo Penal, BOE no. 281, of 24th November 1995). Only “those that
arise from such actions or omissions, in which fault or negligence makes itself present and are
not subject to statute to punishment”, are subject to arts. 1902 ff CC (Art. 1093 CC).

8 T.S. 5th July 1989, RAJ 1989 no. 5297 p. 6092.

7 T.S. 10th July.1943, RAJ 1943 no. 856 p. 481.

80 T.S. 14th January 1974, RAJ 1974 no. 166 p. 123.
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the view of the Court the reversal of the burden of proof was justified by the ‘internal
dangerousness’ of the damaging thing and the fact that the owner derived a benefit from
it. This justification, which had long been applied to motorised road transport, was
equally applicable to the lift, the presence of which increased the value of the building.
Dangers and benefits of the thing concerned (cuius commoda, eius et incommoda) became
central in justifying the objectivisation of the common Spanish liability law. Of the two,
the dangers appeared initially predominant. Where a minor drove a tractor between two
haystacks, unintentionally setting one alight, his father was found liable through the
reversal of the burden of proof, on the basis that the particular use of the tractor was
objectively dangerous.®! Prior to that, an employer had been held liable to the
dependents of an employee killed by an electric shock. The fault presumption was
derived from the danger to which the employee had been exposed. It was stated that ‘The
act or omission resulting in the damage is always to be presumed to have been wrongful,
unless the defendant can prove that he acted with the foresight and care which the
circumstances of time and place required, without limiting himself to the fulfilment of
statutory requirements.”® This formulation, to be repeated in numerous cases,
apparently used increasingly to reduce a defendant’s scope for discharging his burden of
proof. Thus where the presumption of fault requires that the defendant apply all possible
care, (agotamiento de la diligencia) it effectively requires proof of an inevitable accident or
act of God. Indeed there is in this context a series of decisions awarding compensation
where ‘measures taken to prevent the sustained damage were insufficient, demonstrating
that under the circumstances, the requisite standard of care was not exercised.”®* Modern
Spanish liability law may thus be divided into three parts: liability under culpa cldsica,
under culpa cuasi-objetiva and under ‘real’ statutory strict liability regimes, the texts of
which abstain from the requirement of culpa.’> At the centre of the system, both
theoretically and practically, lies culpa cuasi-objetiva liability,®® in which — subject to

was

porous boundaries — particularly dangerous activities requiring the application of all
possible care play a special role. Culpa cldsica liability has not become obsolete but has
been restricted to activities which are either seen as being essentially safe or in respect of
which policy considerations militate against an objectivised liability. Professional,®’

81 T.S. 14th March 1978, RAJ 1978 no. 815 p. 721.

82 T.S. 11th March 1971, RAJ 1971 no. 1234 p. 889.

83 Thus in T.S. 20th December 1982, RAJ 1982 no. 7698 p. 519, T.S. 21st November 1990, RA]
1990 no. 9014 p. 11476, T.S. 23td September 1991, RAJ 1991 no. 6060 p. 8379, T.S. 28th
April 1992, RAJ 1992 no. 4466 p. 5917 and T.S. 25th February 1992, RAJ 1992 no. 1554 p.
1936.

84 T.S. 20th December 1982, RA] 1982 no. 7698 p. 5114.

85 Morales/Sancho, Manual prictico de Responsabilidad Civilz (1995) 43.

86 Morales/Sancho loc. cit. 46.

87 In respect of architects, see T.S. 24th May 1990, RAJ 1990 no. 3836 p. 5095 and regarding
other services de Angel Ydgiiez, Tratado de Responsabilidad civil3 (1993) 245. In T.S. 5th July
1991, RAJ 1991 no. 5568 p. 7502 the rules of culpa cldsica were applied to trade union in its
function as legal advisor. Simlarly, in AP Murcia 12th December 1996, RA] (TS] y AP) 1997
no. 2385, where a hospital visitor slipped on a wet floor at 8 am, it was held the burden of proof
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especially medical®® liability (although there are many exceptions)® and liability for
sports accidents are examples of the second group.” The Tribunal Supremo also found
‘risk theory’ liability inapplicable where a bank customer was attacked at midnight in an
automatic cash dispenser hallway. The action against the bank failed.”! Equally
unsuccessful were the actions of dependents against the employer of a public transport
ticket office worker who was shot by robbers,”? and against a security company whose
employee shot himself with his company pistol. The company was not required to have
known of the employee’s schizophrenia. His family conversely had been aware: under the
circumstances there was accordingly no basis for the employer’s liability under the
‘source of danger’ theory.”> Contrarily, quasi-objective liability applies undoubtedly to
the operator of an amusement park ‘pirate ship’, in the cage of which guests may injure
each other,’* to businesses employing dangerous tools”® and to motorists whose tyres
burst.”® Being linked to the ‘all possible care’ requirement,’” quasi-objective liability is
particularly prominent with respect to motorised road traffic, fires caused by railway
trains or fireworks, the possession and use of highly flammable substances, electrical
installations and equipment, accidents involving noxious gases and explosives and
accidents occurring on building sites and public buildings and swimming pools.”® The
boundary to a purely causation-based liability is however never crossed: inevitable

should only be reversed in respect of the realisation of risks particular to hospitals, which was
not the case here.

88 T.S. 6th November 1990, RAJ 1990 no. 8528 p. 10923, T.S. 11 March 1991, RAJ 1991 no.
2209 p. 2937 and T.S. 11th February 1992, RAJ 1992 no. 1419 p. 1785.

89 Influenced by the principle of strict public authority liability (Morales/Sancho, loc.cit. 413),
medical negligence is particularly ‘quasi-objective’ in respect of actions intending a specific
result, such as cosmetic surgery (T.S. 7th February 1990, RAJ 1990 no. 668 p. 773), defective
materials and equipment (T.S. 5th May 1988, RAJ 1988 no. 4016 p. 3941 concerning broken
oxygen leads and T.S. 12th May 1988, RAJ 1988 no. 4089 p. 4024 concerning contaminated
sutures) and the purity of transfused substances such as innoculations, sera and blood (T.S. 5th
June 1991, RAJ 1991 no. 5131 p. 6907). The court came close in T.S. 25th April 1994, RA]
1994 no. 3073 p. 4169 to finding a duty in respect of the result in a case concerning a post-
vasectomy recanalisation operation.

90 T.S. 22nd October 1992, La Ley 1994 (3) p. 449, also at RAJ 1992 no. 8399 p. 11045. Cf. T.S.
13th February 1997, RAJ 1997 no. 701 p. 1105, in which the claim in risk liability against the
local council of a man injured by a cow after climbing into the arena with it during a fair was
rejected.

91 T.S. 1Ist April 1997, RAJ 1997 no. 2724 p. 41217.

92 T.S. 23rd December 1997, RAJ 1997 no. 9343 p. 14948.

93 T.S. 5th December 1994, RAJ 1994 no. 9406 p. 12353.

9 AP Ciudad Real 17th January 1996, RAJ (TS]J y AP) 1996 no. 24 p. 28.

95 T.S. 30cth May 1992, RAJ 1992 no. 4832 p. 6359.

9 T.S. 14th June 1997, RAJ 1997 no. 2888 p. 4382.

97 The general concept allowing such porous boundaries is that the objectivisation of liability
should be proportionate to the degree of risk created: T.S. 20th January 1992, RAJ 1992 no.
192 p. 240.

98  Examples taken from Cavanillas Muigica, La transformacién de la responsabilidad civil en la
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accidents, including the sole fault of the plaintiff, continue to exclude liability.”® Indeed,
in a recent case involving a passenger’s fall from an open train door, the Tribunal Supremo
returned to the concept of liability for probable misconduct: the railway was held not to
be liable as there was no evidence of fault on its part.'®

74. Protected interests Next to such peculiarities of individual legal systems, which
have practically broken down the difference between so-called “strict” and so-called
“fault-based” liability, it also needs to be considered that there is a yawning gap not only
between the concrete areas of application of the relevant rules of strict liability, but also
between the forms of damage which each regards as meriting compensation. The latter
does not only concern the question of the ability to compensate for non-pecuniary loss. It
is much more about the question, which from the point of view of some legal systems is to
be answered first, namely what interests are protected at all, a question which can not
only be answered differently in the relationship of contract/tort, but also in the relation-
ship of non-contractual negligence liability/strict liability. Disregarding the very few
exceptions, German'®! and Austrian!®? law, for example, only recognize strict liability in
the law of injuries to body and health as well as damage to property. The Product Liability
Directive is an expression of this concept.'® In the area of the French responsabilité du fait
du choses and du fait d’autrui it comes, however, in principle from the same term for
damage which comes into fruition in the responsabilité délictuelle et quasi-délictuelle after
arts. 1382 and 1383 CC.'%* In Spain it already stands exactly in this way, because the
quasi-objective liability there was supported by the general tort law. For Portugal the
same result is produced from the system of the Portuguese CC, whose compensation law
(arts. 562-572 CC) applies to contract law as well as the law of tort and strict liability.!®

jurisprudencia (1987) 83. See also T.S. 29th May 1972, RAJ 1972 no. 2590 p. 1950 concerning
a traffic accident on a level crossing and T.S. 20th December 1982, RAJ 1982 no. 7698 p. 5114.

99 Eg. T.S. 26 May 1997, RAJ 1997 no. 4242 p. 6388.

100 T.S. 4th February 1997, RAJ 1997 no. 677 p. 1049.

101 See for example § 833 sentence 1 BGB, §§ 1ff. HaftPflG, § 7 StVG, § 33 LuftVG, §§ 25f.
AtomG, § 84 AMG, § 32 GenTG, § 1 ProdHaftG, § 1 UmweltHG. Only § 22 WHG on the
other hand, contains no limitation on bodily, health or property damage, includes principally
therefore pure economic loss, compare with BGH 23rd December 1966, BGHZ 47, 1, 13; BGH
21st January 1988, BGHZ 103, 129, 140; BGH 6th May 1999, NJW 1999, 3203 f.

102 Following § 1 EKHG, the most important case of strict liability in Austrian law, the
compensation of pure economic loss is excluded (Schauer in Schwimann, ABGB VIIIZ [1997),
§ 1 EKHG). Also under § 146 Luftfahrtgesetz, § 1 Atomhaftpflichtgesetz, § 1a Reichshaft-
pflichtgesetz, § 1 Polizeibefugnisentschiadigungsgesetz, § 1 Produkthaftpflichtgesetz and § 79a
Gentechnikgesetz pure economic loss is not compensated. Things are only different (as in
Germany) under § 26 of the Austrian Water Act.

103 Following art. 9 only damage resulting from killing, bodily injury and property damage is
compensatable.

104 See in particular Genevieve Viney and Patrice Jourdain, Traité de Droit Civil. Les conditions de
la responsabilité? (Paris 1998), no. 246 p. 1 (“nous examinerons d’abord le “dommage” (...) et la
“causalite” qui sont définis de maniére analogue pour tous les types de responsabilité”).

105 Antunes Varela, Obrigagdes em Geral 110, 876ff. See also Vaxy Serra, Fundamento da
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Common Law on the other hand has by no means carved out a unified term for damage.
What constitutes “damage”, can be answered differently from tort to tort. The liability
already referred to from the rule in Rylands v. Fletcher, for example, merely concerns
damage from the interference of the use of a piece of land; certain forms of trespass,
however, do not even require actual damage (or loss).

75. Reversal of the burden of proof: general In many continental legal systems within
the member states the legislator operates (and often, beyond its limitations, also the
courts) with a reversal of the burden of proof in respect of the fault of the defendant. The
basic rule of the law on the distribution of the burden of proof reads in general that every
party has to prove and expound the requirements of a rule favourable to them (e. g. art.
1315 Belgian, French and Luxembourgian CC; art. 338 Greek CC, art. 342 (1) in
conjunction with art. 487 (1) Portuguese CC, art. 2697 Italian CC, § 1296 Austrian
ABGB). There are, however, numerous exceptions to this fundamental distribution of
the burden of proof, and where it concerns fault as a prerequisite for liability, in the
practical end result it can likewise involve strict liability. A duty to compensate appears
in cases in which the fault of the defendant is not proved (and the proof of exculpation is
not successful).

76.  Civil law countries: judge-made rules The intensifications of liability through the
means of the reversal of the burden of proof are typical hallmarks of the jurisdictions of
Civil Law. Particularly developed here is, as has just been outlined, Spanish law. Com-
parable judicial updating of the law can also be found in Germany, albeit limited to
certain groups of cases. For the area of product liability the German Federal High Court
of Justice since the so-called “Hiihnerpest” decision'® favoured the injured parties (it
involved in casu a trader, not a consumer) in so far as negligence of the manufacturer is
presumed, and that the defect in the product caused the damage. Also in the area of
environmental liability such developments have taken place.!®” In the case of a breach of
a so-called protective law (“Breach of statutory duty”), fault is rebuttably presumed, if the
objective breach of the protective law is established. According to case law, however, this
only applies, if the protective law outlines the required conduct in such terms that in
bringing about the (objective) “actus reus” an inference as to the (subjective element of)
implicated fault is within hands’ reach.!®® If the protective law, however, is limited to
prohibit a particular injurious outcome, the mere infringement of such a prohibitive
norm does not produce the implication of fault.!® In Austrian law the already mentioned

responsabilidade civil (em especial, responsabilidade por acidentes de viagdo terrestre e por
intervengdes licitas), BolMinJus 90 (1959) 196: “In the area of objective liability there should
be no limitations of compensatable damage, because the reasons for this special liability
includes all damage that is compensatable according to general rules”.

106 BGH 26th November 1968, BGHZ 51, 91, as corrected in BGH 17th March 1981, BGHZ 80,
186, 196f.

107 BGH 18th September 1984, BGHZ 92, 143.

108 BGH 19th November 1991, BGHZ 116, p. 104, 114f.; BGH 17th January 1984, VersR 1984,
270, 271.

109 BGH 19th November 1991, BGHZ 116, 104, 115.
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basic rule in § 1296 ABGB (the injured party carries the burden of proof for the lack of
care by the tortfeasor) is superseded by § 1298 ABGB, where it falls on the debtor of the
non-performance of a contractual or legal obligation to provide proof, that this happened
without a breach of care on his part. The burden of proof for the unknown (subjective)
fault also in the area of torts lies with the tortfeasor.!'® This applies in particular for the
cases of breach of protective laws under § 1311 sentence 2 ABGB.!'! Also in Greece the
jurisdiction has accepted explicit lightening of the burden of proof in the area of product
liability.!'? This complex has in the meantime been expressly regulated in the consumer
protection law (law 2251/1994). Important in this law, is that with art. 8 a reversal of the
burden of proof is introduced in respect of fault in the area of liability for defective
services.

77.  Common law countries Common Law, on the other hand, almost never produces
such reversals of the burden of proof. It manages in principle without these reversals,
because procedurally it operates with a different rule on evidence. According to this rule
it does not matter, that evidence has convinced the court so much that all “doubts are
silent”,'"3 but it is of importance that the respective averment is more probable than the
one opposing it (“on the balance of probabilities”). In the practical end result, however,
this probability test can have the same effect as a real reversal of the burden of proof.!'* It
has to be considered in this context, however, that the lightening of the burden of proof
in this way only affects the causation and not the fundamental principles of the negli-
gence judgment.

78.  Civil law countries: statutory provisions Reversals of the burden of proof in respect
of negligence or causation of damage are, in Civil Law countries, often arranged in
special provisions within their respective civil codes. Legal presumptions of fault have
the purpose of putting the burden of proof on the defendant. Examples of this legislative
technique are found in many areas of liability law, for example in the liability of parents
regarding their children (§ 832 of the German BGB, art. 491 Portuguese CC, art. 923
Greek CC, art. 1384 (2) and (5) Belgian CC) and in the liability for buildings (see for
example art. 492 Portuguese CC, § 1319 Austrian ABGB [completely different — liability
only where there is proven premeditation or proven gross negligence — however the
liability for defective highways under § 1319a ABGB] and §§ 836-838 of the German
BGB), but also in the liability for misleading advertising (art. 6:195 Dutch BW) and the
liability of employers either vis-a-vis their employees (art. 7:658 Dutch BW) or vis-a-vis
of third parties (§ 831 German BGB). It is not seldom that the absence of such a statutory
presumption of fault is compensated by case law, which goes some way to assisting the
victim (as a matter of procedural law) by means of res ipsa loquitur.''®

110 Further Reischauer, JBl 1998 p. 473-487, 560-570.

11 OGH 25th July 2000, SZ 73/118.

112 CA Thessaloniki 1259/1977 Arm. 32/1978, 121.

113 This is the standard formulation in German case law, see BGH 17th February 1970, BGHZ 53,
245, 256.

114 For a recent example see Fairchild v Glenhaven Funeral Services Ltd. [2002] 3 W.L.R. 89 (HL).

115 Compare for example with Portugal STJ 26th February 1992, BolMinJus 414 (1992) 533.



Il. The Main Differences between Contractual and Non-contractual Liability for Damage 53

79. Presumptions of liability Occasionally one even comes across so-called presump-
tions of liability. Then it is not merely about the reversal of the burden of proof for
negligence, but it involves the irrefutable assumption of negligence and consequently the
introduction of strict liability in the guise of negligence terminology. A présomption de
responsabilité can only be refuted with the proof of a cause étrangére, likewise a force
majeure or a fait de la victime or a fait of a third party.''® The French case law, for example,
after art. 1384 (4) French CC has conceived liability of parents in this way. The measure
was originally inferred from a bare présomption de faute.!'” Today it is interpreted in the
sense of a présomption de responsabilité,!'® which for its part naturally can not leave the
grounds of liability untouched,"® (art. 1384 para. 4 CC along with Loi n® 2002-305 from
the 4th March 2002 were linguistically brought into line with the requirements of
modern family law; that did not, however, result in a change to the contents). The
previously mentioned interpretation of art. 1903 of the Spanish CC by the Spanish courts
not only has to do with a bare burden of proof, but also with presumptions of liability.

80. The main areas of application of conventional fault-based liability With the back-
ground of the varied shifts of the borders between strict liability and “fault-based”
liability, it has become everything else but simple to define the areas more exactly, in
which tort law now as before is alone in being of importance in “classical” fault-based
liability. There is scarcely a single opinion or statement which would be correct, without
exception, from the perspective of all the European legal systems. A guiding hand is
lacking; things have been completely spun about in a whirl of multiplicity and termino-
logical imprecision and, looked at from a pan-European standpoint, lie about in a
virtually chaotic state. All that one can say with a half-claim to general applicability is
that the liability for accidents in the private sphere (in the household, in sport and
leisure) and the liability for service provision jobs have at least as a rule remained fault-
based (exceptions here naturally concern, on the other hand, liability for things under
one’s garde and liability for third parties).

81. Notion of fault Finally it needs to be pointed out, that there is no unified term for
fault in the European tort law orders. That also applies to the term of “intention”, (for
example in the sense of English and Irish Common Law “intention” can have a different
meaning from tort to tort) as well as for the term “negligence” in the sense of carelessness
or faute. The latter is indeed at least mostly interpreted as a deviation from the standard
of the objective requisites in legal relations, however that is neither generally
safeguarded, nor does it exclude system differences. Under the new Dutch BW for
example “fault” and “objective accountability from the point of view of conventional
norms” (verkeersopvatting) are located next to each other with equal importance, which

116 le Towrneau/Cadiet, Droit de la responsabilité et des contrats (2000/2001), no. 2364.

17 Cass.civ. 12th October 1955, D. 1956 Jur. 301, note René Rodiere.

118 Cass.civ. 19th February 1997, Bull. civ. 1997, II, no. 56 p. 32; Cass.ass.plén. 13th December
2002, Gaz.Pal. 22-24 December 2002, p. 8-9; Gaz. Pal. 7-8 March 2003, p. 52, note Chabas;
recitificatifs Cass.ass.plén. 17th January 2003 D. 2003, p. 591, note Jourdain.

119 le Towrneau/Cadiet, Droit de la responsabilité et des contrats (2000), no. 2364.
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in turn justifies the assumption, that the Dutch BW uses a subjective term for fault in the
sense of personal reproachability.

(b) Contract law

82. General In contract law one also comes across a multitude of different starting
points in relation to the question of whether the liability for damage as a consequence of
breach of contract should be strict or fault-based, whereby in the latter case it is in turn
differentiated whether the plaintiff or the defendant carries the burden of proof. Under
PECL the liability for breach of contract is in principle strict. The PECL bind the basic
rule on the fulfilment and compensation requirements to the absence of an excuse (art.
8:108 (2)), and in art. 8:108 (1) (Excuse Due to an Impediment) they add: “(1) A party’s
non-performance is excused if it proves that it is due to an impediment beyond its
control and that it could not reasonably have been expected to take the impediment into
account at the time of the conclusion of the contract, or to have avoided or overcome
the impediment or its consequences.”

83. Belgium, France, Luxembourg: general In the French legal system the burden of
proof rule for contract law liability matches in important areas the burden of proof rule
for tortious liability due to one’s own misconduct. Thus the plaintiff also carries the
burden of proof in a contract law context in respect of the existence of damage as well as
a link in causation between the damage and the non-performance of the contract.!?° An
important difference exists, however, with the distribution of the burden of fault in
respect of a faute contractuelle or a défaillance contractuelle (contractual non-performance).
While in the system of tortious liability, following inappropriate conduct, it is as a rule
normally the plaintiff, who has to produce the proof of a faute délictuelle, the proof of the
absence of a défaillance contractuelle lies principally with the contractual debtor and
therefore the defendant. This distribution of the burden of proof follows art. 1315 para.
2 CC. In legal literature it is pointed out that the rule in art. 1315 para. 2 CC only
displays its full strength, if the contract remains totally unperformed (it deals with une
inexécution totale). If the contractual debtor provides the evidence that he has fulfilled the
fundamental contractual duties, the contractual obligee has to state why the already
performed contractual duties are insufficient.'?! The differentiation between the con-
tractual obligations de résultat and the obligations de moyens then appears. If the contractual
debtor was obliged to fulfil an obligation de résultat, it falls on the obligee only to prove
that the result owed was not achieved. If the contractual debtor however, was only
obliged to fulfil an obligation de moyens, the obligee has to prove, that the debtor a été
défaillant dans I'emploi des moyens.'?? In the Belgian legal system as well, art. 1315 CC
forms the starting point for the distribution of the burden of proof in respect of the
existence and the non-performance of contractual obligations. As in the French legal
system, in the Belgian, the obligations de résultat and the obligations de moyens are differ-
entiated. The debtor of an obligation de résultat can only avoid liability with the proof of a

120 [e Towrneau/Cadiet loc.cit. no. 2360.
121 le Towrneau/Cadiet loc.cit. no. 2361.
122 e Tourneau/Cadiet loc.cit. no. 2363.
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cause étrangere. In the case of an obligation de moyens, on the other hand, the obligee has
to provide the proof of improper performance.!??

84. Seller’s guarantee The law relating to the seller’s guarantee for defects in the good
sold is the subject of arts. 1641 ff. CC in Belgium, France and Luxembourg. In accordance
with art. 1641 CC the seller is obliged to provide a guarantee for the latent defects of a
good sold, which make the good unfit for its appropriate use, or which reduce the ability
to use it so much, that the buyer would not have purchased it or would only have paid a
reduced price for it, if he had known about the defect. In Belgian and French legal
literature it is pointed out that the term “thing” does not just include industrial products,
but rather all goods and therefore likewise realty, animals and natural products.'?* In
accordance with art. 1642 CC the seller is not liable for visible defects which the buyer
could have noticed. In accordance with art. 1643 CC the seller is liable for the latent
defects even when he did not know about them, it being the case that for such a situation
he has insisted that he does not owe a guarantee. In accordance with art. 1644 CC the
buyer has the choice in cases under articles 1641 and 1643, either to return the goods and
be refunded with the purchase price, or to keep the goods and receive part of the
purchase price back, estimated by an expert. In accordance with art. 1645 of the Belgian
and French CCs a seller who knew the good was defective, is obliged to fully compensate
the purchaser as well as refunding the purchase price. Art. 1645 of the Luxembourgian
CC was altered in 1985 and since then allows for (para. 1) a professional manufacturer or
seller to be treated as having known of the defect. The provision is mandatory in the
relationship with a customer (consommateur final privé) (para. 2). In accordance with art.
1646 of the Belgian, French and Luxembourgian CCs a seller who did not know about
the defect of a good is only obliged to reimburse the purchase price and pay the purchaser
the costs incurred in the purchase. The equal treatment of a professional seller with a
seller in bad faith, which is explicitly ordered in the Luxembourgian legal system in art.
1645 CC, has its origin in the case law of the French Cour de Cassation.'?® The Belgian
Cour de Cassation handles this principle in a somewhat milder form: The professional
seller is only treated equally to a seller in bad faith, if the first can not prove that he could
not possibly have known of the defect.!?® The contractual claim for compensation not
only relates to the damage which is present in the good, but also to all other damage
which the purchaser has suffered through the defect.'?” If a third party has suffered

123 B.H. Verb. (-Minjauw) VI-2, no. 5106.

124 Malaurie/ Aynés/Gautier, Contrats spéciaux!4, no. 394 p. 280. See for Belgium also: Herbots/
Pauwels/Degroote/Lamine/Convent, Overzicht van Rechtspraak. Bijzondere Overeenkomsten
(1988-1994), TPR 1997 (647-1281) (721 no. 94) (sale of a fonds de commerce).

125 Fundamental Cass.civ. 19th January 1965, Bull. civ. 1965, 1, n° 52 p. 59. In particular the court
stressed in this decision that “il résulte des dispositions de Uarticle 1645 (...) que le vendeur, qui
connaissait ces vices, auquel il convient d’assimiler celui qui par sa profession ne pouvait les ignorer, est
tenu, outre la restitution du prix qu'il a recu, des tous dommages-intéréts envers I'acheteur .

126 Herbots/Pauwels /Degroote [Lamine /Convent, loc. cit. p. 729 no. 103.

127 Malaurie/ Aynés/Gautier loc.cit no. 411 p. 293; CA Bruxelles 22 November 1991, RGAR 1993,
12237.
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damage as a result of the defect, only a tortious claim is possible.!?® In the case that the
sold object is a yet to be constructed immovable (un immeuble da construire), arts. 1642-1
and 1646-1 of the French and Luxembourgian CCs contain additional protecting
regulations for the purchaser. In accordance with art. 1647 of the Belgian, French and
Luxembourgian CCs the seller meets the loss of a good having perished due to a faulty
composition. The purchaser, however, is financially liable for a loss caused by chance.
Finally, article 1648 of the Belgian, French and Luxembourgian CCs contains the rule
that the purchaser has to make his claim within a short time period.

The relevance to the internal market of rules of this type is manifest. It constitutes
one of the grounds as why parties to a cross border contract constantly seek to have
their own law govern their dealings. The responses to our first questionnaire
confirm that this is the case. Should, for example, a German exporter of clothing in
his contract with a French wholesaler agree that French law is to be the law
applicable to the contract, the German exporter has to be prepared to take on
board rules which from his point of view will come as a considerable surprise, such
as liability for losses resulting from latent defects. In German law the supplier is
firstly entitled to remedy the defects or, as appropriate, supply a replacement;
generally he only comes under an obligation to compensate for loss where there
was fault.

Our questionnaire confirms this. In particular there is concern amongst German
businesses about French (contract) law, which is regarded as much severe,
prompting the attempt either to agree on German (or some other) law or, if that
does not succeed, to incorporate a “substantial hazard” as part of the calculations.
At any rate the attempt is made to avoid the application of French law.

85. Liability of constructeurs under French law Of considerable practical significance is
the strict responsabilité des constructeurs (arts. 1792 to 1792-6 in comparison with art.
2270 CC), which was introduced in France with law n° 78-12 of the 4th January 1978 in
the Code civil, in order to ameliorate the protection of clients of building work and in
order to promote the construction of stable buildings in the general public interest.!?”
Art. 1792 of the French CC reads as follows:"*° “Any builder of a work is liable as of law,
towards the building owner or purchaser, for damages, even resulting from a defect of the
ground, which imperil the strength of the building or which, affecting it in one of its
constituent parts or one of its elements of equipment, render it unsuitable for its pur-
poses. Such liability does not take place where the builder proves that the damages were
occasioned by an extraneous event.” Freedom from liability only comes with the proof of
a cause étrangeére, which for its part is defined through the criteria of the imprévisibilite,
irrésistibilité and extériorité.!*! In accordance with art. 1792-5 CC this liability can not be

128 Herbots/Pauwels /Degroote/Lamine/Convent loc.cit. p. 735 no. 111; Malaurie/ Aynés/Gautier
loc.cit. no. 421 p. 299.

129 Further Dutilleul and Delebecque, Contrats civils et commerciaux® (2002) no. 752 p. 660.

130 Translation after Rouhette and Berton, available online under: http://www.legifrance.gouv.fr/
html/codes_traduits/code_civil_textA.htm.

131 Dutilleul/Delebecque, loc.cit. no. 757 p. 663.
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contractually set aside. Art.1792-1 CC defines: “The following are to be regarded as
builders of the work: 1° Any architect, contractor, technician or other person bound to
the building owner by a contract of hire of work; 2° Any person who sells, after comple-
tion, a work which he built or had built; 3° Any person who, although acting in the
capacity of agent for the building owner, performs duties similar to those of a hirer out of
work.” In article 1792-2 CC the presumption of liability of art. 1792 CC is expanded to
“damages affecting the strength of the elements of equipment of a building”, in as far as
they are “an indissociable and integral part of the works of development, foundation,
ossature, close or cover”. In accordance with art. 1792-3 CC “the other elements of
equipment of a building are the subject of a warranty of good running for a minimum
period of two years after the approval of the work.” In accordance with art. 1792-6 paras.
1 and 2 CC, moreover, a “warranty of perfected completion” for the duration of one year
from the time of the purchase of the building lies with the “contractor”. This warranty of
perfected completion contains a duty to repair in respect of “all shortcomings indicated
by the building owner, either through reservations mentioned in the memorandum of
approval, or by way of written notice as to those revealed after the approval.”

A survey within German trade corporations showed that precisely this strict
liability in conjunction with the ten year limitation period of art. 2270 CC is seen
from the German point of view as a painful hindrance to competition. The trade
corporations complain that German suppliers are also subject to the duty to
conclude an insurance to cover possible guarantee claims (une garantie/assurance-
décennale). This insurance (unknown in Germany) is expensive and not available
without complications. Before the conclusion, the business is checked as to its
qualifications and experience and the project is checked over for possible risks and
their minimisation (for example through the overseeing by an architect). This is
however, for foreign suppliers (from the French point of view) considerably more
costly and time-consuming than for native suppliers.

86. ltaly Art. 1218 of the Italian Codice Civile regulates the liability of the debtor in
general. The basic rule is that a debtor who does not provide the proper performance
owed is bound to compensate if he does not prove that the non-performance or delay was
caused by an impossibility of performance unrelated to him (i.e. not due to his or his
employees’ fault). Specific adaptions of this basic rule are found in the laws of the
particular contracts (for example arts. 1588, 1693, 1785, 1787, 1805 and 1839 CC).
Exceptionally, proof may be demanded from the debtor that all suitable measures have
been taken to avoid the damage (for example art. 1681 CC). In principle the matter
turns on whether the care of a good pater familias has been taken (art. 1176 (1) CC). “In
the performance of obligations inherent in the exercise of a professional activity,
diligence shall be evaluated with respect to the nature of that activity” (art. 1176 (2)
CC). Art. 1218 is extended through the general rule of fair conduct in art. 1175 CC. The
basic tendency of contractual liability is objective.'3> The obbligazioni di mezzi and

132 Further amongst others Visintini, L'inadempimento delle obbligazioni, Responsabilita del
debitore, in Trattato di diritto privato, 9, Obbligazioni e contratti, Tomo I, (1992) 157-161.
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obbligazioni di risultato are differentiated by many authors,!** others claim however, that
(at least in certain types of cases) the debtor can avoid liability by proving his
carefulness;'** one can not disregard the principle role of fault in the liability of the
debtor.’®® The authors of the first group mainly do not focus on art. 1218, but rather on
art. 1176 CC, which sets up the duty of care as the standard of conduct for the debtor.
This implies that liability as to the obligations de moyens is conceived as rooted in fault
and that it is up to the creditor to prove the want of care in the conduct of the debtor.!*®
The consequence of this though, would be a wide-reaching correspondence of the
contractual and non-contractual liability in the area of the obbligazioni di mezzi and much
of the question of overlap would be resolved at the outset. However on the other hand,
there are objections that the idea that fault is also the basis for liability in contract law, is
not consistent with the category of obligations. The latter implies in itself liability for
non performance. In the law of obligations it is not therefore about the grounds for
liability (they are found in the contractual promise itself), but about the exceptions to it.
The debtor, from this point of view, must consequently be exonerated. It is said,
moreover, that the economic analysis of contract law also points in this direction. Their
results speak for an objective system of business liability.!*? Impossibility of performance
“unrelated to the debtor” (Art. 1218 CC) is therefore interpreted today amongst other
things, (exactly as in art. 8:108 PECL) as “an inevitable event that happens beyond
control of the obligor.”!*8 Independently of this, strict liability governs the duty to pay
money, the supply of fungible goods and the supply of goods free from defects. The same
applies for the liability of the bailee ex recepto and for the (already mentioned) enterprise
liability.!3°

87. Austria In Austria according to the ABGB, the principle of fault is also the
starting point for contractual liability.'*° Average abilities are assumed of the tortfeasor
under § 1297 ABGB; lesser abilities have to be proved by him in the individual case.!*!
With breaches of contract an objective concept of carelessness is used. Applying the
notion of a guarantee, the obligor cannot excuse himself by pointing to lesser subjective

133 See on this the critical study by Mengoni, Obbligazioni di risultato e obbligazioni di mezzi, in
Riv. dir. comm. 1954, I, 185 ff; 280f1f.; 366 ff.

134 Giorgianni, L'inadempimento (1975), passim, drawing a distinction according to the nature of
the obligation to be performed and so not recognising exculpation for want of fault, for
example, if the obligation is simply to pay money or to hand over specific things.

135 Bianca, L’autonomia dell’interprete: a proposito del problema della responsabilita contrattuale,
Riv. dir. civ. 1964, 1, 478-498.

136 Cf. Trimarchi, Istituzioni di diritto privato!3 (2000) 312, 320.

137 Trimarchi, Istituzioni di diritto privato (1998) 339-341.

138 Visintini, loc.cit. 173.

139 Di Majo, La responsabilita contrattuale (1997) 72 ff.

140 Gschnitzer, Schuldrecht AT? (1991), 34.

141 OGH 10th November 1964, SZ 37/159; Reischauer in Rummel-ABGB 11% (1992), § 1297 no.
12.



Il. The Main Differences between Contractual and Non-contractual Liability for Damage 59

abilities.'*? An intermediate step'® for liability without one’s own inappropriate
conduct, is represented by the shift of the burden of proof for objective inappropriate
conduct (or fault)'* in the case of an already existing contractual (or statutory)
obligation (§ 1298 ABGB).!# The defendant can be exonerated through the carrying out
of the objective necessary care, or through the circumstance that he did not have to
make up for the non-carrying out of the objective necessary care, taking into
consideration subjective grounds.'*® Predominantly § 1298 ABGB is only applied to
obligations of result.!*” A further approach to liability without inappropriate conduct can
be seen in the increase of the objective duties of care for particular groups of people
(experts) after § 1299 ABGB. The rule is likewise applicable for contract and tort law
although it is of greater importance practically in contract law. Following this provision,
an expert has to achieve the standard of performance of the professional group
concerned.'*® A few general legal institutions are independent of fault and therefore of
resulting compensation claims from contract law. The so-called objective delay produces
the legal consequence of the possibility of termination from the contract and in the case
of pecuniary debts the consequence of § 1333 ABGB (interest for delay). The claim is
independent of fault'* and there is no need to show actual damage in order to claim
statutory interest.'”® The connections to the law of unjust enrichment in the rule are not
left unconsidered in the process.’>! The subjective delay is fault-based'>? and entitles an
injured party to compensation, which goes beyond the legal consequences of an ob-

142 Koziol, Haftpflichtrecht I’ (1997), Nr. 5/37. On the objectivisation of the term for negligence
in tort law see Harrer in Schwimann, ABGB VII? (1997), § 1297 no. 11; Reischauer in Rummel-
ABGB II” (1992), § 1294 no. 21.

143 Koziol, Delikt, Verletzung von Schuldverhiltnissen und Zwischenbereich, JBl 1994, 209, 214;
Reischauer in Rummel-ABGB I1? (1992) § 1298 no. 3: compromise between fault and outcome
liability.

144 Further on these terms and their limitation Koziol/Welser, Biirgerliches Recht 1112 (2001), p.
301; Kozol, Haftpflichtrecht I’ (1997), Nr. 16/28.

145 Reischauer in Rummel-ABGB I1% (1992), § 1298 no. 5 and JBI 1998, 473, 560; Gschnitzer,
Schuldrecht AT? (1991), 35.

146 For example, if the delayed delivery of a good leads back to the transfer of the transport route
through a “mudslide”. With the proof of the causation due to the “mudslide” of the non-
performance, the debtor proves the carrying out of care. See Reischauer in Rummel-ABGB I1*
(1992), § 1298 no. 2 f. Koziol (JBI 1994, 209, 214) refers in this connection to § 1447 ABGB
(impossibility of performance not due to the debtor).

147 Reischauer in Rummel-ABGB 117 (1992), § 1298 no. 2 ff.; see also OGH 15.2.1990 JBI 1990,
723, contrary OGH 12.11. 1992 JBI 1994, 47; overview on the position Koziol/Welser, Biirger-
liches Recht 1112 (2001), p. 301.

148 OGH 22.10.1992, SZ 65/136.

149 Expert plenary decision of the OGH 8. 3. 1923, SZ 5/53: the non-performance of a contractual
duty is in itself a fault.

150 OGH (strengthened senate) 24th March 1998 JBI 1998, 312: compensation law minimum flat-
rate; Koziol/Welser, Biirgerliches Recht 1112 (2001), p. 32.

151 OGH loc.cit.; Graf, Zinsen, Bereicherung und Verjiahrung, JBI 1990, 350.

152 On so-called strike fault see OGH 7th September 1988 JBl 1989, 175, note Humel.
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jective delay. Only in this case is it possible for the creditor to demand compensation
for delay'® or loss amounting to his expectation interest. Even in the case of the
compensation of the expectation interest, §§ 1323 f and 1331 f ABGB are to be used, so
that missed-out on profit is only to be compensated for in the case of gross fault on the
part of the debtor.'®® The making good of unsatisfactory performance (guarantee) is
neither dependant on the fault nor the cause.'® § 933a ABGB regulates at this point the
relationship between the guarantee and fault-based compensation claims. Fault can also
be present when the supplier has not corrected a defect in a good before the delivery.!”®
The liability of a pub landlord for the “danger of a public house” is to be seen as strict
liability.!®” It has connections with contract and tort law and also to the law of pre-
contractual obligations. Under § 970 (1) ABGB pub landlords are liable for the
accommodated strangers as bailee for the goods brought in by the guests, if the former
can not prove that the damage was neither caused by them or one of their employees
(fault-based liability), nor by strangers entering and leaving the house (causal liability).
The liability under § 970 ABGB does not require a contract with the pub landlord.!®
The liability of the customer vis-a-vis his business partner under § 1014 ABGB is
strict.'” The prevailing opinion in Austria understands this duty to compensate as a
non-fault-based risk liability for typical dangers of the commissioned business.'®® The

161 and the law of benevolent

basic concept of the rule is transferred to employment law
intervention in another’s affairs.!> The liability from safe-deposit contracts (§ 964 in
comparison with § 1298 ABGB), contracts for loan for use (§ 979 in combination with
§§ 965 and 1298 ABGB) and toll contracts, on the other hand, are fundamentally fault-

based (the exceptions can not be presented here due to reasons of scope).'®?

88. Spain Spanish contract law also follows the principle of culpa.'* Those who con-
duct themselves, in respect of the performance of their obligations, in an intentional,
negligent or defaulting way, or contravene the contents of the obligation in a way which

153 Damage due to delay is to be compensated, if the debtor’s proof of exoneration is not succesful
under § 1298 (see Reischauer in Rummel-ABGB I? [2000] § 918 no. 22).

154 Koziol /Welser, Biirgerliches Recht 1112 (2001) 55. Only different with commercial transaction.

155 Koziol /Welser, loc.cit. 61.

156 Koziol/Welser, loc.cit. 86.

157 Schubert in Rummel-ABGB I° (2000) § 970 no. 7: a type of strict liability; Koziol, Haftpflicht-
recht I (1997), no. 6/7.

158 Binder in Schwimann, ABGB V? (1997) § 970 no. 2 (with further references).

159 Koziol, Haftpflichtrecht I? (1997), no. 6/7. Faber, Risikohaftung im Auftrags- und Arbeitsrecht
(2001) p. 181, wants to impose higher standards for the the necessary probability of the
realization of a risk with § 1014 ABGB, “as this is appropiate within the scope of strict liability”.

160 Koziol/Welser, Biirgerliches Recht 1112 (2001) 198f.

161 OGH 31st May 1983, SZ 56/86; Faber, loc.cit., 239 ff.

162 OGH 24th August 1995, SZ 68/142; Rummel in Rummel-ABGB I? (2000) § 1036 no. 4; Faber
loc.cit., p. 258.

163 OGH 29th April 1970, SZ 43/84.

164 Cavanillas Muigica and Tapia Ferndndez, La concurrencia de responsabilidad contractual y
extracontractual. Tratamiento sustantivo y procesal (1992) 21.
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involves culpa, are bound to compensate for the damage and disadvantages caused (art.
1101 CC). Art. 1103 CC further adds that “liability for negligence ... can be equally
asserted in the case of fulfilment of every type of obligation.” The culpa or negligencia is
expressly defined in contract law (in contrast to tort law).'%® Following art. 1104 CC the
culpa of the debtor exists from not taking appropriate care, which the nature of the
obligation requires and which is in accordance with personal, temporal and location-
related circumstances. If the obligation does not express which standard of care is to be
used in its fulfilment, then the standard of care which corresponds to a good pater familias
is called for. However, it should, in the current view, in no way be the necessary
consequence of art. 1101 CC that the contractual liability can only be based on fault;
intention and negligence are not the only grounds for contractual liability.'%® As with
non-contractual liability, contractual liability permits an objectivisation,'®” and indeed
in the two cases, from principally the same considerations (creation and control of a
typical risk relating to a good or activity, the possibilities for control on a business level,
the possibility of the conclusion of insurance).'®® The Tribunal Supremo has often fol-
lowed these considerations on the objectivisation of contractual liability.!%® The text of
art. 1101 CC also permits along with intention, negligence and delay, other grounds for
liability to be accepted (for example the objective breach of another contractual duty),
but also when in a concrete case the necessary care has been dispensed with. It is further
important to know, that in Spanish contractual liability also there is a reversal of the
burden of proof in respect of culpa. In contrast to non-contractual liability where the
reversal of the burden of proof only falls back on judge-made law, with art. 1183 CC (“If
the property is lost while in the possession of the debtor, it is assumed that the loss
occurred through his fault and not accidentally, unless the contrary is proved, but with-
out prejudice to the provision in art. 1096.”),'° there is also a basis in legislation.'”! At
least a part of the legal literature does not believe that the generalization of this excep-
tional rule (impossibility of the return of a particular object) is possible, though.!”? As
grounds for the reversal of the burden of proof it is maintained that the limits of the
liability of the debtor are only reached with the appearance of a “coincidental” impos-
sibility.!” The term of the coincidence is defined in art. 1105 CC: “Besides those cases

165 The tort law merely contains in art. 1903 CC advice on the care of a good pater familias. The
Tribunal Supremo filled in this hole, however, a long time ago with the use of the culpa-term in
art. 1104 CC, see T.S. 19th February 1983, RAJ 1993 (1) p. 464, no. 561, T.S. 9th July 1969,
RAJ 1969 (2) p. 2275, no.3353 and T.S. 23rd December 1952, RAJ 1952, p. 1871, no. 2673.

166 Diez-Picazo, Fundamentos del Derecho Civil Patrimonial. Vol. II: Las relaciones obligatorias*
(1993) 577.

167 Cavanillas Mugica and Tapia Ferndndez loc.cit. 29.

168 Cavanillas Mugica and Tapia Ferndndez loc.cit.

169 T.S. 23rd February 1989, RAJ 1989 (1) p. 1492, no. 1395 and T.S. 23rd October 1990, RA]
1990 (7) p. 10319, no. 8038.

170 Cavanillas Mugica and Tapia Ferndndez loc.cit. 23.

171 Cavanillas Mugica and Tapia Ferndndez loc.cit. 24, Lacruz Berdejo, Elementos de Derecho Civil,
part. II: Derecho de Obligaciones, 1. vol.: Parte General. Teorfa General del Contrato. (1999,
new edition) 174.

172 Diez-Picazo, loc.cit. 606.
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which are explicitly mentioned by law, as well as those in which it is determined by the
obligation, no person is liable for such events which could not be foreseen or which were
foreseen, but were inevitable.” The Tribunal Supremo fundamentally differentiates be-
tween duties of care and duties as to result (obligaciones de medios o de diligencia bzw.
obligaciones de resultado). In the first the obligee has to prove the culpa of the debtor.!™
Typical cases come from the area of the liability of doctors, for which however, contract
and tort law are regularly not even differentiated.!”™ A reversal of the burden of proof
only comes into question — on both sides of the liability — if the failure in treatment in
regular circumstances was not expected.!’® The liability for employees is also strict in
contract law, although the general principle of strict liability for assistants is found in tort
law (art. 1903 CC).'77 Contract law at least provides a few special rules, for example art.
1564 CC (the liability of tenants for property damage which has been caused by a
member of the household), art. 1596 CC (the liability of an industrial employer for
assistants), art. 1721 CC (the liability of a contractor for representatives) and art. 1784
CC (the liability of a pub landlord for employees). In contrast to tort law, independent
subcontractors are liable in contract law.!”® Furthermore the liability in the following
articles is strict: art. 1784 CC (the liability of pub landlords for property damage caused
by third parties), art. 1745 CC (the liability of a borrower for the loss of an object), art.
1096 (3) CC (the liability of the debtor for loss of property in a particular case) and art.
1602 CC (the liability of carriers).

89. Portugal In Portuguese contract law, liability is as a rule, fault-based. Following art.
798 CC a debtor who culposamente neglects to fulfil an obligation to the obligee for the
damage caused thereby, is liable.!” The burden of proof for non-fulfilment lies with the
obligee.!8® In art. 799 (1) the proof falls to the debtor, that the non-performance or
unsatisfactory fulfilment of the duty is not based on his fault.!8! A presumption of fault is
found in art. 801 (1) CC (impossibilidade culposa), which treats culpable incapacity to
perform equally with culpable non-performance (art. 798).'%2 In respect of the term culpa
art. 799 (2) CC refers to tort law, for which art. 487 (2) CC, on the other hand, demands
the “care of a good family father considering the individual circumstance”. This culpa in

113 Diez-Picazo, loc.cit. 607.

174 T.S. 15th March 1993, RAJ 1993 (2) p. 2946, no. 2276.

175 Argued in tort law for example T.S. 15th November 1993, RAJ] 1993 (5) no. 9096.

176 T.S. 18th February 1997, RAJ 1997 (1) p. 1937, no. 1240 and T.S. 2nd Dezember 1996, RA]
1996 (5) p. 12410, no. 8938.

177 Diez-Picazo loc.cit. 592; Cavanillas Mugica and Tapia Ferndndez loc.cit. 31; Lacruy Berdejo
loc.cit. 174.

178 Cavanillas Mugica and Tapia Ferndndez loc.cit. 31.

179 See on this STJ 9th June 1991, BolMinJus 409 (1991) 759 (concerning the voidness of a
contract clause, through which this rule should be contracted away).

180 Antunes Varela, Obrigacdes em Geral 117 101.

181 Freitas Rangel, O énus da prova no processo civil? (2002) 165-167.

182 Pires de Lima and Antunes Varela, Cédigo Civil Anotado II3, p. 59, note 1 under art. 801.
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183 is only assumed in contract law, and not tort law. An objectivisation assumed

from this of contractual liability, can come to light from specific rules or from the
agreement of the parties (obrigagdes de garantia).'8* Under the legal rules, the following
are named: art. 800 (the liability for legal agents and accessories), art. 807 (strict liability
during the debtor’s delay), art. 899 (the liability of sellers in respect of a buyer in good
faith for deficiencies in title); art. 909 (the liability of sellers after avoidance for mistake
by the purchaser), art. 921 (1) (the liability of sellers for the assumption of a guarantee).
In the remaining areas in Portugal there is a differentiation between the so-called
obrigacdes de meios, obrigacdes de resultado and the obrigacdes de garantia.'®> With the
obrigacées de garantia the debtor takes on the risk of the non-performance of an obligation
and is liable, therefore, independent of fault.!8¢

abstracto

90. The Netherlands In Dutch law the liability for compensation due to non-perfor-
mance (wanprestatie) requires under art. 6:74 ff. BW next to non-performance or insuffi-
cient fulfilment, accountability (toerekenbaarheid). Causation between the breach of the
duty and the damage is always required. If the breach of duty is not accountable (over-
macht), at most a claim of unjust enrichment can come into the equation (art. 6:78 BW).
The burden of proof for the (lacking) accountability principally lies with the debtor.'7 In
the relationship to the consumer this distribution of the burden of proof is not to be
contracted away through general conditions of business (art. 6:236 BW). As to the
details, case law has developed an extensive and not easily penetrated casuistry. Non-
performance will principally not be ascribed to the debtor, if the performance is objec-
tively impossible, if this impossibility is not the fault of the debtor’s and the risk of
chance is not the responsibility of the debtor (arts. 6:74 (1) and 6:75 (3) BW). What is
deemed to be the responsibility of the debtor in terms of areas of risk, is decided using
laws, the contract and the communication between parties.!8® The debtor is statutorily
responsible for accessories in performance (hulppersonen) after arts. 6:76 and 6:77 BW. In
as far as contract law is concerned, employees and self-supporting subcontractors are not
differentiated; this distinction is only important for redress within an employment
relationship (art. 7:661 BW). Art. 6:248 (2) BW (good faith principle) is applicable to
all contracts which can, in a specific case, stand in the way of liability.'®” Strict liability
principally exists for the malfunctioning of goods which the debtor uses to fulfil his
obligations (art. 6:77 BW). In tort law this is mirrored by the already mentioned art.
6:173 BW. Strict liability for impossibility of performance exists in the case of a delay
(art. 6:84 BW). An example of the third ground for accountability (verkeersopvatting) is
provided by the theft of a car rented for a short period of time. This risk should lie with
the professional car rental agency.'®

183 Antunes Varela loc.cit. 100.

184 Almeida Costa, Obrigagdes® 560 fn. 2 and 80 fn. 1.

185 Almeida Costa loc.cit. 971-972; Antunes Varela loc.cit. 101.

186 Almeida Costa loc.cit. 972.

187 Parlemenaire Geschiedenis 6, p. 264.

188 Further on this and below Asser-Hartkamp, Verbintenissenrecht 4 (I)!! (2000) 317 ff.
189 For an example from the case law see H.R. 21st May 1999, RvdW 1999, 80. 6:77.
190 H.R. 24 October 1997, NJ 1998, 69 (Spruijt/ Tigchelaar Autoverhuur).
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91. Germany In German law contractual compensation claims have their basis either
in general law of the impairment of performance of an obligation or in the guarantee
measures — regulated with the individual types of contract. §§ 275 ff. BGB contain the
basic rules of the general law of the impairment of the performance of an obligation.
They are applicable for all obligation relationships and are extended for particular types
of obligation relationships through further regulations in different areas of the general
law of obligations (for example §§ 323 ff. BGB for all two-sided contracts) and in the law
of the respective individual contracts (for example §8§ 434 ff. for sales contracts). The
central basis for liability in damages is § 280 (1) BGB since the coming into force of the
law modernising the law of obligations,'”! which is geared towards a breach of an
obligation. Following this provision, the obligee can demand compensation for damage
arising in a case where the debtor breaches a duty in the obligation relationship. Ac-
cording to § 280 (1) sentence 2 BGB this does not apply if the debtor was not responsible
for the breach of the duty. § 276 (1) sentence 1 BGB determines the basic decision in this
context for the principle of fault, because the debtor following this, is principally only
responsible for intention and negligence. General impairment of performance of an
obligation law follows in theory the principle of fault, where there is, however, a reversal
of the burden of proof favouring the injured party (as comes to light from the wording of
§ 280 (1) sentence 2 BGB). This reversal of the burden of proof does not apply, however,
to the liability of an employee. § 619 a BGB!°? determines that differing from § 280 (1)
BGB an employee only has to compensate an employer for damage resulting from the
breach of a duty in the working relationship, if he was responsible for the breach of duty.
§ 276 (1) sentence 1 BGB clearly states, that another standard of liability can also be
inferred from the content of the obligation, in particular from the assumption of a
guarantee or a risk of obtaining. The type of obligation can also play a role in the
liability-modifying contents of the obligation relationship in § 276 (1) sentence 1
BGB.!?? If the debtor can not fulfil a pecuniary obligation due to financial incapability,
he is responsible for the non-performance, independent of fault.'* The related term in
§ 280 BGB of breach of duty, embraces performance duties, secondary performance duties
and duties of care.'” The breach of duty to be covered by the debtor forms the basis of a
claim for compensation for the other party (§§ 280 (1) sentence 1, 249 ff.). It is princi-
pally focused on the compensating of positive interest and does not step into the territory
of, but rather exists next to, a claim of primary (or specific) contractual performance.
The claim stretches over all direct and indirect disadvantages of the defect which causes

191 BGBI. I 2001, p. 3138ff.

192 Introduced into the BGB with the adoption of the case law of the Federal Employment Court
(BAG), compare with the report of the Parliament’s legal affair’s committee, BT-Drucks. 14/
7052, p. 204, with further references.

193 Palandt-Heinrichs, BGB62 (2003) § 276, no. 27.

194 Palandt-Heinrichs, BGB62, § 276, no. 28; Medicus, Schuldrecht I AT!3, no. 351 ff.; Lorenz/
Riehm, Lehrbuch zum neuen Schuldrecht, no. 177; MinchKomm-Grundmann, BGB4, § 276,
no. 180; Staudinger-Ldwisch, BGB (Neubearbeitung 2001), § 279, no. 2; compare on this topic
in the area of legislative procedure on the modernisation of the law of obligations, also the
recommended resolution of the law commission, BT-Drucks. 14/7052, p. 183 f.

195 Palandt-Heinrichs, BGB¢Z, § 280, no. 12.
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damage and also covers trial costs; consequential damage which lies outside the protec-
tive purpose of the breached duty, is excepted.!*® If one of the objects of legal protection
named in § 253 (2) BGB is breached, the obligee can demand compensation for pain and
suffering along with compensation for material damage. It is to be noted where there is
unsatisfactory fulfilment that there is in certain circumstances legal redress of prime
importance for the obligee in the law of obligations, for instance in law on sales and law
on contract for services. §§ 437 no. 3 and 634 no. 4 BGB refer, due to the claim for
compensation for a defect in quality and defect in title, again to §§ 280, 281, 283 and
311a BGB, where the reference is applicable for damage caused by a defect as well as
consequential damage caused by a defect.'®” For compensation due to a delay in perfor-
mance (compare §§ 280 (2), 286 BGB; cumulative to the fulfilment claim) as well as
“compensation instead of performance” (alternative to a fulfilment claim) the law in
§§ 281 ff. BGB and particularly § 280 (1) BGB establishes broadened requisites. Here
particular rules for delayed or lacking performance are found (§ 281 BGB), along with the
breach of a collateral obligation (§ 282 BGB) as well as compensation for the case of
impossibility (§§ 283, 311a (2) BGB). In accordance with § 284 BGB the obligee can
demand compensation for his frustrated outlay, which was spent whilst relying on the
performance, in place of compensation instead of performance. If the duty of primary
performance is excluded following § 275 BGB, the obligee can demand the “acting
substitute” following § 285 BGB, this being indeed independent of an obligation which
the debtor is responsible for.!?8

92. Sweden As in Swedish tort law, the culpa rule fundamentally dominates Swedish
contractual compensation liability.!”” One of its most important fields of application is
the liability for so-called “non-material” services. Exceptions from the general rule can
be contractually arranged (the Liability Act can in principle be contracted away)?® or be
statutorily prescribed or be produced from the general principles of contractual
compensation law, which are interpreted as leges specialis in the relationship to
compensation statutes and normally achieve an objectivisation of the liability.?°! In
accordance with chap. 4 §§ 13 ff land law statute [jordabalk (1970:994)] a seller of land,
for example, who runs into delay with the duty of transfer or with the duty of assisting in
the drawing up of the necessary deeds, is subject to strict liability for compensation.?®?
Comparable provisions about a so-called “control liability” for the “direct” loss (so-called
“indirect” losses remain in negligence liability), are found in § 27 sales law [koplag
(1990:931)], in § 14 consumer sales law [konsumentkdplag (1990:932)]; in § 31 consumer
services law [konsumenttjdnstlag (1985:716)]; in § 14 (2) no. 2 travel law [lag (1992:1672)

196 Palandt-Heinrichs, BGB¢2, § 280, no. 32.

197 Palandt-Heinrichs, BGB2, Introduction to § 275, no. 17.

198 Medicus, Biirgerliches Recht!?, no. 243.

199 Hellner, Speciell avtalsritt vol. II. Kontraktsritt. 2. Halbband. Allminna dmnen3 (1996) 195.

200 Hellner and Johansson, Skadestandsritt® (2000) 85; Bengtsson and Strombdck, Skadestdndslagen.
En kommentar (2002) 19, 33f.

201 Hellner and Johansson loc.cit. 87 f; Bengtsson and Strombdck loc.cit. 34-35.

202 Hellner, Jan, Speciell avtalsritt Part II. Kontraktsritt. Vol. 2 Sirskilda avtal? (1993) 48.
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om paketresor] and in chap. 14 § 49 (3) sea law [sjolag (1994:1009)]. These provisions,
however, shall not be applicable to contracts for services or manufacture between
traders.?®® In a few areas of contractual compensation liability, a rebuttable presumption
of fault is used (presumtionsansvar). Statutory examples are found in freight contract law
(§ 28 of the law on national road transport [lag (1974:610) om inrikes végtransport], in the
law on renting movable objects where there is a delay in the handing over of the
object,’® in § 34 trade agency law [lag (1991:351) om handelsagentur] and in § 32 (1)
consumer service law (liability for damage of consumer’s property which is contractually
in the possession of a trader). An example from the case law concerns a bailee in respect
of objects given or handed over into his care.?®> Principally the liability is strict however,
for the punctual performance of pecuniary obligations (§ 57 (1) sales law; § 7 (2) 3 law of
debtor’s bonds [lag (1936:81) om skuldebrev]; § 41 (3) consumer sales law); chap 4 § 25
(2) Real Property Act; § 48 consumer service law (though with a different type of
calculation of damage)?°®). The liability for defects in title is also strict in relation to a
purchaser in good faith (§ 41 (2) sales law and chap. 4 § 21 Real Property Act).

93. United Kingdom English law and Scots law both approach the question of the
conceptual basis of liability for breach of contract in the way adopted by PECL art. 8:108
(2), as detailed above at para 82. Contract law does not concern itself with whether it is
or is not underpinned by either a general principle of fault or a general principle of strict
liability. The question is in all cases, what was agreed by the parties, expressly or
impliedly, and amongst what is impliedly agreed are certain specific obligations that
are incorporated into agreements of particular types, that particular legal provisions state
as being implied. This reflects in English law the understanding of contract as a bargain,
in which consideration is given for the other parties’ obligations. In Scots law it reflects
the understanding of contract as a set of mutual obligations. Courts, accordingly, do not
attempt to formulate a general theory to define “breach of contract”, and text writers give
such generalised definitions as “a failure to comply with the express or implied terms of
the contract”.?°7 In so far as the specific question of whether liability is strict or based on
fault is considered as such at all, the approach is simply in response to that question to list
examples of where the agreement is seen as involving strict liability in respect of certain
of the agreed obligations and where it is seen as involving liability on some other basis in
respect of certain of the agreed obligations.?®® Many central obligations are strict, as for
instance the obligation to pay the price of goods, or perform an obligation at a particular
date undertaken, and so on. Notwithstanding this, however, whether an obligation in a

203 Hellner, Speciell avtalsritt Part II. Kontraktsritt. Vol. 2. Allminna dmnen3 (1996) 198.

204 Hellner, Speciell avtalsrite Part II. Kontraktsritt. Vol. 1. Sarskilda avtal? (1993) 185.

205 See on this in-depth HD 29th September 1983, NJA 1983, 617 and HD 26th April 1989, NJA
1989, 191.

206 Hellner loc.cit. 116.

207 McBryde, The Law of Contract in Scotland (3rd ed) (2001) para 22-07 — The author notes that
there are inevitable problems of analysis from this approach.

208 Tyeitel, The Law of Contract (9th ed) (1995) 751-755;J. Beatson, Anson’s Law of Contract (27th
ed) 475: “Sometimes the standard will be strict ... Sometimes it will only require the exercise

of reasonable care or due diligence”.
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particular contract is or is not strict or the extent to which it is or is not strict is,
nonetheless, not seen as springing from any general principle of contract law. Today
many of the legal provisions that lay down particular obligations as being implied, result
from conscious modern statutory regulation for particular contracts. Notable amongst
209 and also other contracts for the supply of goods,
such as hire purchase?'® by a commercial party the term implied, thus, by statute, that the
goods are of satisfactory quality results in an obligation that is strict. The law in some
contracts, by contrast, implies terms relating to performance which mean that the
position is that the obligation is one to exercise reasonable skill or reasonable care, as
in contracts for the supply of services alone, where the statute reflects what was pre-
viously the common law,?!!' or as in contracts for the carriage of goods by sea,!?
the statute alters an earlier common law rule that liability for loss or damage to goods
through unseaworthiness was strict. Whether an obligation is strict or not strict it can be
altered or modified by agreement of the parties. For instance sometimes architects, as in
the typical “design/build” contract,?!? expressly contract with clients for the design of a
building, on the basis that it will be fit for the client’s purposes, or otherwise meet a
client’s specific requirements,?'* whereas normally the design obligation is to exercise
reasonable professional care. In situations where the law implies terms, those terms can
only be altered or modified so long as the statutory law governing the control of unfair
terms®"® does not prohibit this (see para 240, below) — which in effect considerably
controls, at least in the case of consumer contracts the possibility of reducing the
standard from strict liability. The burden of proof with respect to breach having occurred,
and in those cases where the remedy sought is damages for loss, the burden of proof that
the contract has been breached and loss having arisen, is on the party who is the creditor
in respect of the obligation allegedly breached. Where the breach takes the form and in a
context, where liability could, if established, be based alternatively on tort/delict as
ordinary negligence, as in a case of injury to an employee through the personal negli-
gence of his employer, the establishment of certain fact patterns which indicate negli-
gence unless and so giving rise to a shift in the “tactical burden of proof”, such as cases of
res ipsa loquitur, unless evidence is then led by the other party to remove that natural
inference would apply equally if the case were to be pled on the basis of breach of
contract. However, the background of professional expertise in cases of professional
negligence in effect means that these fact patterns will not arise in many cases of breach
of contract, where the standard of performance is the reasonable skill of a professional 2!
The burden of proof that breach of contract has caused a loss is, likewise, on the party

these is that in contracts for the sale

where

209 Sale of Goods Act 1979 as amended by the Sale and Supply of Goods Act 1994.

210 Supply of Goods and Services Act 1982.

211 Supply of Goods and Services Act 1982.

212 Carriage of Goods by Sea Act 1971 section 3.

213 Greaves & Co Contractors Ltd v Baynham Meikle & Partners [1975] 3 All ER 99.

214 Christopher Moran Holding Ltd v Carden & Godfrey (1999) 73 Con L R 28.

215 Unfair Terms Act 1977; Unfair Terms in Consumer Contracts Regulations 1999.

216 The consideration of this has been largely in cases of medical negligence, where the doctrine of
res ipsa loquitur has been found to have little or no function (I Kennedy and A Grubb, Medical
Law (3t ed) (2000) 456-465.
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who is the debtor in the obligation that is breached. An exception is in cases where the
alleged loss caused by the breach of contract takes the form of failed expenditure by the
innocent party, for instance expenditure in carrying out work in making a television
programme that in breach the other party then never transmitted.?!” The law rebuttably
presumes that expenditure made by a party in connection with their business will be lost
with the breach of contract being seen as its cause, and the burden is on the debtor in the
obligation breached to show that it was not.?!8 [t is extremely unlikely that that negative
burden will be discharged. Where it is the debtor in the obligation that is breached he has
to show that the reliance interest is limited by the expectation interest.”?! It has been
suggested that it is an open question in Scotland whether this can ever be done.??° The
legally valid excuses for non-performance are where the contract is “frustrated” after it is
concluded through practical impossibility, or legal impossibility, or removing its com-
mercial purpose. The burden of proof is on the party seeking to show that this has
happened. The same burden would apply where the excuse takes the form of an allega-
tion that the other party has so obstructed the performance of the contract that the non-
performing party should not be held responsible.??!

(2.) Damages for Economic Loss

94. Overview If the particular problem of so-called “pure economic loss” is disregarded
for a moment, then economic losses naturally constitute compensatable damage. They
are principally determined by the balance method, that is to say on the basis of a
comparison between the current financial circumstances of the injured party, and those
in which he would have found himself without the loss-inducing event. In contract law
that is in principle the situation, which would occur with the correct performance (so-
called “positive” interest), in tort law the situation, which would have continued without
the damaging event (so-called “negative” interest). Nevertheless in the following text
the questions of whether the legal systems of the member states in respect of the amount
of the compensatable damage and the requisites for the compensation of individual
particular quantities of damage (like lost profit) display considerable differences, will be
investigated. Even this, however, will be split for examination into tort and contract law;
it may also repeatedly be the case, however, that the differences between these two areas
of the law of obligations turn out in some (but not in all) jurisdictions to be relatively
small.

Differences in the extent of liability can alter the financial burdens of businesses
which are obliged to render the same performance, depending on the applicable

217 Anglia Television v Reed [1972] 1 Q.B. 60 (CA).

218 Commonwealth of Australia v Ammann Aviation Pty Ltd (19991) 66 ALJR 123.

219 Though for an example see C & P Haulage v Middleton [1983] 1 W.L.R. 1461 (CA), where rent
paid would have to have been paid in any event.

220 Fielding v Newell 1987 SLT 530 is cited in MacQueen and Thomson, Contract Law in Scotland
(2000) para 6.26 as authority indicating it might not be possible.

221 McBryde, op cit 20-16.
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law. Where, for example, a carrier in the border area between two countries is
under an obligation to carry passengers and luggage, and causes an accident in
which damage occurs to some valuable item belonging to one of the passengers,
liability to compensate that loss in country A may be purely a matter of contract
law, while in country B it might be characterised as both within contract law and
within the law of tort, according to whether the country applies the principle of
cumul des responsabilités or the principle of non-cumul des responsabilités (see below at
sections 279 ff). Should both countries provide that under contract law only
foreseeable damage is required to be compensated, but under the law of tort in
principle all damage is compensatable, then the same accident burdens the carrier
to a manifestly greater extent under the law of country B. That is so, for example,
because he is liable to compensate the passenger for the consequences of the fact
that the passenger was not able to sell goods being transported at an auction at the
place of destination at the particularly high price that had been anticipated.
Comparable inequalities in the legal position could arise in connection with the
liability of hospitals to their patients. Where this liability (as for instance in Italy,
cf Cass. 220d January 1999 n. 589, Foro it. 1999, 1, 3332) is conceived as exclusively
a matter of contract law, its extent is limited to foreseeable losses. Where, by
contrast, it is seen as founded on the law of tort (as in Germany), this limit is not
applied. Patients, therefore, find themselves in a position that is discernably worse
under Italian law than under German law.

The responses to our second questionnaire which we received do not go into detail
into the problem of different extents of liability. In many cases obstacles to the
internal market are denied without further elaboration. A response from an ad-
dressee engaged in legal practice spoke of an aggravation in the form of mandatory
extra-contractual liability and in that regard pointed to insurance protection as a
corrective. This was in essence the same picture which emerged from the responses
to our first questionnaire (see Part V below).

95. Economic and non-economic damage distinguished All legal systems of the Eur-
opean Union differentiate between differing categories of damage even if in detail they
do not use identical criteria. This study is based on the differentiation between economic
and non-economic damage. This appears tenable because it reflects the most frequently
come across distinctions in Europe, and because it mirrors at least in approach the
customary differentiation between special and general damages in common law. Special
damages allow for the amount to be verified, general damages can not be proved in terms
of the sum, and therefore have to be set by the judge. The distinction between economic
and non-economic (“damage to feelings”) damage often causes the continental European
legal systems considerable problems, though. This can not be gone into in greater depth
here. One could think of, for example, cases in which someone is impeded from going to
a concert, for which he has already bought tickets, of the loss of objects in which the
owner has a particular personal interest, or of spoiling someone’s enjoyment of their land
by noise or a smell.
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(a) Tort law

96. Belgium, France, Luxembourg In the French, Belgian and Luxembourgian legal
systems, the principle applies that tortious liability for compensation requires the
existence of damage.??? Tortious liability is aimed at compensation, not punishment or
deterrence.??® It is to be noted though, that there are exceptions to this principle, and
indeed in particular where the courts assume the presence of damage due to the existence
of a certain faute. And so it is, for example, in the law of concurrence deéloyale (which
represents a specific shaping of the general tort law). In order to avoid an action en
concurrence déloyale running aground because of the lack of a concrete loss, the French
courts have often only requested little proof of damage.??*

That is clearly demonstrated from Cass.com of the 9th February 1993.22 A
manufacturer of lorries brought proceedings against an authorized repair shop,
because despite the termination of their licence they still posed as the
manufacturer’s authorized dealer. The Cour de Cassation stated in contrast to
the appeal court, that the established actes déloyaux of the dealer necessarily had to
mean ['existence d'un préjudice pour la société MBF, fiit-il seulement moral.

In the French legal system it is normally stressed that damage in the sense of tort law is
only present when it is direct and certain (direct et certain), whereby the element of
certainty of damage in today’s view includes the earlier separately examined “relevance
to the current situation” of damage.??¢ Damage, though, can already be “certain” at a
point in time, which has not yet taken place. Future damage is certain, when there are
cogent grounds for the assumption that it will take place.??” The requirement of the
directness of the damage is interpreted by many authors, though, as a part of the problem
of causation.??® In contrast to contract law, in tort law there is no differentiation between
foreseeable and non-foreseeable damage (dommage prévisible or imprévisible).??° It is only

221 Viney and Jourdain, Les conditions de la responsabilitéZ, no. 247 p. 3; Dirix, Het begrip schade,
no. 1 p. 13; Ravarani, La responsabilité civile, no. 691 p. 487.

223 Viney loc.cit. no. 67ff. p. 1111f.

224 Viney and Jourdain loc.cit. no. 247 p. 4.

225 Bull. Civ. 1993, IV, N° 53 p. 34; JCP 1994 €d. E, 11, 545, note Danglehant.

226 Flour/Aubert/Savaux, Le fait juridique’, no. 136 pp. 124-125.

227 The fundamental on this: Cass.req. 01.06.1932, p. 1933, I, 49, note H. Mazeaud : «(...) s’il
n’est pas possible d’allouer des dommages-intéréts en réparation d’'un préjudice purement éventuel, il
en est autrement lorsque le préjudice, bien que futur, apparait aux juges de fait comme la prolongation
certaine et directe d'un état de choses actuel et comme étant susceptible d’estimation immeédiate (.. .)».

228 Flour/Aubert/Savaux loc.cit. no. 136 pp. 124-125; Malaurie and Aynés, Responsabilité
délictuelle!!, no. 241 p. 138.

229 Malaurie/ Aynés loc.cit.
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necessary that the damage has a caractére [égitime (compare also art. 31 NCPC?39),23! 3
requirement which in the meantime loses its practical relevance.?”? In Belgium,
fundamentally the same criteria apply. A difference between foreseeable and non-
foreseeable damage is also not made in Belgian tort law: The total damage is to be
compensated for, and this not only if its extent was foreseeable.?”> This does not
contradict the fact that a breach of an obligation générale de prudence only then represents
a faute, if the damage as such was foreseeable.?3*

97. ltaly For the purposes of tort law the assessment of pecuniary loss is regulated by
art. 2056 of the Italian CC. It refers to compensation for the non-performance of
obligations concerning arts. 1223, 1226 and 1227 CC. Accordingly loss suffered and
profit missed out on are to be compensated for, as long as these items are the immediate
and direct consequence of the damage-inducing event (art. 1223 CC). Profit missed out
on is valued by the court after just weighing up of the circumstances in the individual
case (art. 2056 (2) CC). If the damage can not be proved in its exact amount, it is
determined by the court based on equity (art. 1226 CC). However, art. 1225 CC is not
applicable in tort law. The provision determines that the compensation is to be limited
to the damage which — in the case of unintentional non-performance — could have been
foreseen at the point in time of the creation of the obligation. It is therefore assumed that
the unforeseen damage must be compensated for in tort law.?*> This principle is not
applicable without limits, though.?*¢ Art. 2057 CC determines that in the case of damage
to a person of a lasting sort, the court can with consideration of the situation of the
parties and the type of damage, set the compensation in the form of an income. In the
case of damage to property the court can order that the compensation is made by the
payment of the worth of the object, if the reproduction of the object is too much of a

burden for the debtor.

98. Austria, Germany and Sweden As in the previously mentioned Romance systems,
the German and Austrian legal systems do not recognize a rule in tort law, in which only
foreseeable damage is to be compensated. Such a rule also does not exist in these

230 “An action shall lie to all persons having a legitimate interest in the success or the dismissal of
a claim save where the law shall confer locus standi only to those persons allowed to bring or
contest a claim or to defend a specific interest” (translation by Légifrance and Grivart de
Kerstrat, available online under: http://www.legifrance.gouv.fr/html/codes_traduits/ncpca
text.htm).

231 Terré/Simler/Lequette, Les obligations®, nos. 704-706 pp. 684-686.

232 Viney and Jourdain loc.cit. nos. 271-273 pp. 59-62.

233 Ronse [a. 0.], Schade en schadeloosstelling 12, no. 225 pp. 169-170.

234 Further Dalcq and Schamps, Examen de jurisprudence (1987 a 1993). La responsabilité
délictuelle et quasi délictuelle, RCJB 1995 (pp. 525-638), no. 6 pp. 536-537.

235 This had already been envisaged by Relazione al codice, no. 801: the suggestion that the extent
of recoverable tortious damage should depend upon the degree of fault was rejected.

236 In-depth Pinori, Il criterio della prevedibilita’del danno contrattuale, in Il risarcimento del
danno contrattuale ed extracontrattuale a cura di Visintini (1999) 132-134.
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countries for contract law.?*” In tort law the delimitation of liability is developed through
the so-called doctrine of adequacy. Following this, principally only the consequences of
the damaging act which are not outside the realm of possibility, are to be compensated.
The Swedish Liability Act regulates the calculation of damage in its fifth chapter. Damage
to property is to be compensated in accordance with § 7 (no. 1) by the value of the object
or the amount of repair costs plus the diminuation in value. Furthermore, things to be
compensated for following no. 2 loc.cit are “other costs” which are a consequence of the
damage,?*8 and following no. 3 loc.cit. losses in income and interference with a business
enterprise. Generally only negative interest is compensatable. In tort law it does not
depend upon the foreseeability of the extent of damage.?** The tortfeasor has to carry the
risks and the costs for the regaining of the status quo ante.?*

99. Portugal Following art. 564 (1) of the Portuguese CC the duty to compensate
includes the lost suffered as well as lost profit. Art. 563 CC requires a causal connection
in the sense of the of idea of adequate causation for the duty to compensate. Following
art. 562 the recreation of the original circumstances has priority over monetary com-
pensation. Compensation is monetary following art. 566 (1), when compensation for
damage in kind is not possible, it does not completely eliminate the damage or the debtor
is excessively burdened. These rules apply for tort law as well as contract law. That also
applies for art. 564 (2) CC, whereby “the courts while determining the damage can
consider future damage, as far as it is foreseeable; if it is not foreseeable, the determina-
tion of the corresponding damages is reserved for a later decision.”**! Following art. 567
(2) CC (concerning compensation in the form of periodic payments) each of the parties
can demand a change to the judgment if circumstances have changed considerably.
Ceiling limits on liability only exist in the framework of strict liability (art. 508 CC
(traffic accidents) and art. 510 CC (damage caused by electric and gas fittings)).

100. The Netherlands Art. 6:98 BW/, which is applicable to tort law as well as contract
law, tries to combine these two approaches from the Romance and Germanic legal

237 Kozol, Haftpflichtrecht I’ (1997) nr. 8/54, p. 267, with a comparison to art. 74 (second
sentence) CISG.

238 Examples: HD 6th May 1994, NJA 1994, 283 (claim against a thief for the compensation of a
finder’s reward paid to a third party by the owner); HD 19th December 1994, NJA 1994, 709
(inverstigation costs of an insurer for the uncovering of attempted insurance fraud;
compensatable pure economic loss as a consequence of a criminal act);

239 HD 18 October 1957, NJA 1957, 499 (inadvertent killing of a very valuable dog on a fox hunt;
the particular value of the dog was not recognizable by the hunter); HD 12 April 1978, NJA
1978, 207 (extremely long time for the repair of a vehicle with corresponding high costs for the
hire vehicle, caused by the necessary negotiations of the injured party with the producer due to
the guarantee of the vehicle); HD 29 October 1991, NJA 1991, 567 (no contributory
negligence because the dog killed was not insured).

240 Andersson, SkyddsindamAl och adekvans (1993) 532.

241 Further STJ 24th February 1999, BolMin]Jus 484 (1999) 359 and ST] 5th November 1974, RL]
108 (1975-76) 311 (note Vaz Serra).
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families. The provision concerns the causaal verband between the event giving rise to
liability and the damage and expresses the proposition that only a loss which has an
attributable connection to the event giving rise to liability is reparable. In this respect
one has to look to the contents of the breached legal norm of conduct, the type of
damage suffered, the type of liability and the criteria of foreseeability. The protective
purpose of the breached legal norm can, in particular circumstances, decrease or increase
the requirement of foreseeability.?*?

101. England and Wales Within the United Kingdom, English law and Scots law re-
spond to certain aspects of these questions in distinct ways. English tort law distinguishes
between those torts where harm must be proved, and those where it is not required to be.
The former group of torts, which includes negligence is however, of the greater practical
significance. The prominent instances within the latter group of torts “actionable per se”
are trespass to movable or immovable property and defamation. The absence of a
requirement to prove harm in the former springs from the essential feature of the tort,
the intentional physical invasion of property in which the plaintiff happens to have a
possessory interest,’*> whether knowing of the plaintiff’s interest or not, rather than the
intentional harming of that property. In theory the same position obtains in a case of
intentional invasion of another’s person. But today some further quality of the act is
required in these cases,”** and in the nature of things in such instances there will in any
case be a claim in respect of damage done in the impact on the life of the plaintiff,
whether in cases of physical injury or deprivation of liberty.?*> In cases of defamation,
liability is strict and follows from where a defamatory representation of the plaintiff is
published. Even though no impact on the life, feelings or reputation of the plaintiff is
proved there will be liability to pay an artificial sum, which can be very small, as
“nominal damages”. Where liability is based on a tort that does require proof of damage
it is necessary as a precondition for damages to be awarded that that damage is suffi-
ciently closely connected to the tortious conduct of the defendant. This requirement is
variously considered under the headings of the requirement that the harm must not be
too remote, must be “within the scope of the duty”, the conduct of the defendant must be
a cause of sufficient importance, and the loss must not arise because of a failure of the
defendant to take reasonable steps in response to the harm, once sustained to mitigate his
loss.

102. Scotland Scots law does not recognise that any delict is actionable without proof of
loss. This reflects the fundamental difference from English tort law in that the law of
delict is not made up of discrete torts/delicts. Those bases of liability within the law of
delict that have acquired specific names in Scots law, with two possible small exceptions,
have all emerged within the law of relating to intention to harm as requiring different
types of intention or intentional act and equally require proof of loss as is required in the

242 H.R. 2nd November 1979, NJ 1980, 77; Vader Versluis.

243 Dutton v Manchester Airport [2000] Q.B. 133 (CA).

244 What exactly this is remains controversial. E. g. in on physical assault case the Court of Appeal
distinguished “hostile” acts from other acts (Wilson v Pringle [1987] Q.B. 237).

245 See R v Governor of Brockhill Prison, ex parte Evans (No2) [2001] 2 A.C. 19.
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rest of the law of delict. Notwithstanding the arguable examples that do not involve
intention, liability for things dropping from a building onto people or property outside
it?*¢ and liability for diverting a natural stream,”*” if they exist,”*® are instances of strict
liability in Scottish common law, they, likewise, require proof of loss. So does defamation,
and references in that context of “nominal damages” are to be seen rather as very, very
small sums as solatium for hurt feelings.?** With respect to the questions of mitigation,
and causation the same approach is taken as in the English law of tort. Whether the
approach to the test of remoteness is in every respect the same as in English law has been
stated recently to be unresolved.?*° There may still be grounds for thinking, possibly, that
the test where what is at issue is further items of physical damage following on from an
item of physical damage for which the defender is liable, that a test of directness is
applied rather than one of foreseeability.?>! However, it is clear, as in English law, that the
general test is foreseeability, with the qualification that intentional harm is never too
remote.?>? Moreover, the same approach is taken as in England to those cases such as
professional advisers negligently advising lenders to the question of the relation of this to
the “scope of the duty”.?? In Scotland the extent of any “patrimonial loss” (i. e. econom-
ic losses, whether past or future) for which compensation is sought, must be specifically
proved on evidence on the normal civil standard of proof of balance of probabilities.
(This general requirement of specific proof of the extent of patrimonial loss, whether
claimed as referring to the past or to the future, reflects the fact that the distinction in
English law between “general damages” and “special damages” is unknown, even though
the subset of English general damages awards for pain and suffering in personal injury
cases which are equivalent to Scottish awards of solatium for non-patrimonial loss are

246 Arguably derived from the ius commune understanding of the Roman actio de effuses vel dejectis
— discussed obiter in McDyer v Celtic Football and Athletic Club Ltd 2000 S.C. 379 per Lord
President Rodger.

241 Allegedly supported by the Scots House of Lords case, Caledonian Railway v Greenock
Corporation 1917 SC (HL) 56.

248 The first is very doubtful despite obiter dicta to the contrary (RHM Bakeries (Scotland) Ltd v
Strathclyde Regional Council 1985 SC (HL) per Lord Fraser of Tullybelton at 42), Niall R Whitty,
14 Stair Memorial Encyclopaedia; Nuisance (Reissue, 2001) para 91; Gordon Cameron,
‘Nuisance, Strict Liability and the rule in Caledonian Railway Co v Greenock Corporation’
(2000) 5 SLPQ 356.

249 Some references to this area misleading (as Walker, Civil Remedies 993) See ] W G Blackie in K
Reid and R Zimmermann (eds), A History of Private Law in Scotland Vol 2- Obligations
(2000) at 661. The phrase is not used in the leading modern work, K McK Norrie, Defamation
and Related Actions in Scots Law (1995).

250 Simmons v British Steel plc 2003 SLT 62 per Lord Justice Clerk Gill at [21].

251 The view found in Walker, Delict (20d ed) (1981).

252 There is little Scottish authority on this qualification, but see K McK Norrie, op cit 171 citing
the English authority.

253 Newcastle Building Society v Paterson Robertson and Graham [2001] Scot CS 66; 2002 SLT 747 per
Lord Reed at [23] following the English House of Lords decisions, Banque Bruxelles Lambert SA
v Eagle Star Insurance Co Ltd [1997] A.C. 191 and Nykredit Mortgage Bank Plc v Edward Erdman
Group Led (No. 2) [1997] 1 W.L.R. 1627.
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referred to for guidance in that field, under that heading).?** In applying the general rule
of specific proof in appropriate situations, such as where there is liability in delict for a
personal injury, which may, but currently does not, affect a person’s future employment
prospects, for instance, should he or she for some other reason in the future become
unemployed the court is entitled to assess the matter broadly. There is also one partial
exception to this general rule of specific proof reflecting similar realities, namely in cases
of defamation, it is sufficient that it is proved that there is some loss and the judge, or jury
assesses its financial impact in a general way considering the circumstances.””

(b) Contract law

103. General As has been stated, the rules on the law of the extent of damage which has
to be compensated for can be different in terms of contents in contract law from tort law.
The most important difference, which is not found everywhere however, may lie in the
answer to the question of whether in contract law only damage in the amount which was
foreseeable is to be compensated. There are of course a few other aspects in addition.

104. France and Belgium In the French, Belgian and Luxembourgian legal systems,
contractual liability requires damage on principle.?”® Although a few French legal
scholars are inclined towards the view that the inexécution contractuelle as a rule implies
the existence of damage,**” the French Cour de Cassation appears to be holding on to the
separation between faute contractuelle and dommage.?>® In French legal literature it is
pointed out that the damage must be certain and direct (certain et direct), in which the
requirement of certitude includes those of actualité.”>® Nonetheless future damage can also
have a character which is certain, namely if the damage would arise with certitude from
the current state of affairs and the judge can already calculate it.?®° The requirement of
the direct character of the damage follows from art. 1151 CC. As long as the debtor has
not acted deliberately, he is only duty-bound to compensate for the foreseeable damage
in accordance with art. 1150 CC.?%! Following current Belgian legal literature in the area
of contractual liability, all damage is compensatable which displays a certain, personal
and “legitimate” character.”> Future damage is compensatable if it is already certain.?®’

254 Heasman v ] M Taylor and Partners 2002 Scot CS 63.

255 K McK Norrie, op cit 165-166.

256 Flour/Aubert/Flour/Savaux, Le rapport d’obligation, no. 216 p. 139; Malaurie and Aynés,
Contrats et quasi-contrats'l, no. 574 p. 346; B.H. Verb. (-Claessens) 11-4, no. 1749.

257 Carbonnier, Les Obligations?!, No. 155 p. 283.

258 Cass. 18th November 1997, Bull. Civ. 1997, I, no. 317 p. 215: «(...) une faute contractuelle
n'implique pas nécessairement par elle-méme 'existence d'un dommage en relation de cause d effet
avec cette faute.»

259 Flour/Aubert/Flour/Savaux loc.cit. no. 217 p. 140.

260 Flour/ Aubert/Flour/Savaux loc.cit. no. 217 p. 140.

261 Art. 1150 CC reads: “A debtor is liable only for damages which were foreseen or which could have
been foreseen at the time of the contract, where it is not through his own intentional breach that the
obligation is not fulfilled.”



76 Part One: Non-contractual Liability and Contract Law

The rule of art. 1151 CC is also applicable in Belgium. Here it is interpreted as the
shaping of the causation theory of equivalence.?** From art. 1150 it also follows that for
Belgium a contractual debtor, in as far as he has not acted deliberately, only has to
compensate for foreseeable damage.

105. Italy Compensation from contractual liability includes in Italian law the obligee’s
loss suffered and profit lost (art. 1223 CC). The amount of compensatable damage is
limited by three criteria.?®> Principally someone is only liable for the immediate and
direct consequences of non-performance or delay (art. 1223 CC). The damage must be a
normal, everyday consequence of the non-performance;**® an average careful person
must have seen the consequence as probable.?®” There is no compensation for damage
which the obligee could have avoided by using everyday care (art. 1227 (2) CC).2%8 If
culpable conduct by the obligee merely contributed to the damage, the compensation is
reduced in line with the gravity of the fault and the extent of the consequences arising
from it (art. 1227 (1) CC). Except in the case of intention, compensation is limited to
the damage which at the time of the coming into being of the obligation was foreseeable
(art. 1225 CC). Damage arising from the non-performance of pecuniary debts are
specially regulated in art. 1224 CC. A provision about reparation in kind is missing in
contract law (for tort law see art. 2058 CC). Parts of the legal literature?®® and the case
law?7 hold art. 2058 CC, however, in agreement with the Relazione al codice?"" as being
applicable in the area of contractual liability as well. In legal literature there are authors,
who see in a compensation claim in natura nothing more than a particular manifestation
of a contractual law claim for performance (art. 1453 Italian CC; art. 9:102 PECL).?"?

106. Spain The legal situation is very similar in Spain. Compensatable damage in the
sense of Spanish contract law is defined in art. 1106 CC. In accordance with art. 1106
“the compensation of damage and detriments includes not only the worth of the loss
suffered, but also that of the profit, which the obligee could not obtain”. Art. 1107 CC
adds to this: “Damage and detriments, for which the debtor in good faith is liable, are

262 Cornelis, Algemene theorie van de verbintenis, no. 446 p. 562.

263 B.H. Verb. (-Hens) 11-4, no. 1841.

264 yan Gerven, Verbintenissenrecht 16 133-134.

265 Visintini, 11 risarcimento del danno, L’inadempimento delle obbligazioni, Trattato di diritto
privato diretto da Rescigno, 9, Obbligazioni e contratti, Tomo primo (1992) 195-219.

206 Cass. 20th August 1984, n. 4661, Giust. civ. Mass. 1984, fasc. 8.

267 Cass. 28th January 2000, n. 971, Rep. Giur. it. 2000, voce Danni in materia civile e penale n.
173.

268 See on this Cass. 15th March 1989, n. 1306, Foro it. 1989, I, 2201.

269 De Cupis, Il danno, Teoria generale della responsabilita civile, 11 (1979), 317; Di Majo, La
tutela civile dei diritti (1987) 216.

270 Cass. 25th July 1997, n. 6985, Giust.civ. Mass. 1997, 1280; Cass. 29th May 1995, n. 6035,
Giust.civ. Mass. 1995, 1107; Cass. 3rd January 1994, n. 6, Foro it. 1994, I, 1783.

271 Relagione al codice civile, n. 802.

2712 Castronovo, La nuova responsabilita civile (1997) 504-505.
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those foreseen or which could have been foreseen at the time the obligation was
constituted and which are the necessary consequence of the default in performance.” A
debtor is in good faith if he did not act deliberately.?”® A debtor having acted deliberately
is liable under art. 1107 para. 2 CC for all damage and disadvantages which arise from the
non-performance of the obligation. This is as for a tortfeasor.?7*

107. Portugal In the Portuguese Cddigo Civil the regime of the duty to compensate was
summarized for the whole of civil law liability?”; the above explanations on tort law
therefore also apply for contract law. A special rule on art. 564 (1) CC is found, however,
in arts. 899 and 909 of the Portuguese CC. According to this, compensation in the case
of the sale of another’s objects or objects with a deficiency in title, is limited to the losses
suffered (danos emergentes).?"

108. Germany, Greece, Austria In the legal systems of Germany, Greece and Austria
there is no rule which corresponds to art. 1150 of the Code Napoléon.?”” A very compli-
cated law on compensation for breach of contract exists in Austria. It should be kept in
mind that in contract law the doctrine of a protective purpose of the norm leads to a
limitation of liability.?”® The interests incorporated by the protective purpose of a con-
tract are to be ascertained from the sense and purpose of a contract by way of interpreta-
tion. Instead of a wholistic examination in the sense of the theory of adequacy there is an
individualised examination of the concrete contractual purpose. Which interests of the
other party fall into the contractual area of protection, is decisive. The doctrine of the
protective purpose is of importance above all for the limitation of consequential damage
resulting from breach of contract. For the scope of responsibility, the remunerative
character of the obligation can also be of importance. Following these criteria it is to
be judged in how far the contract-breaching debtor must compensate for damage which
the obligee has suffered as a result of not being able to perform contracts which he has
concluded with third parties, and in respect of which he may have to pay?*”
penalty clauses.?® For the remainder the following appears to be important: the debtor
must bring about through compensation the situation which would have existed finan-

under

253 Cavanillas Mugica and Tapia Ferndndez, La concurrencia de responsabilidad contractual y
extracontractual. Tratamiento sustantivo y procesal (1992) 34; Lacruz Berdejo, Elementos de
Derecho Civil, 2. part: Derecho de Obligaciones, 1. vol.: Parte General. Teorfa General del
Contrato (1999, new edition) 210.

274 Lacruz Berdejo loc.cit.

275 See on this “unidade de toda a responsabilidade civil” in more detail Menezes Leitdo, Obrigacdes II,
244.

276 See in more detail STJ 5 December 1975 BolMinJus 252 (1976) 136.

277 Koziol, Haftpflichtrecht I’ (1997) no. 8/54, p. 267, with a comparison to art. 74 (second sen-
tence) CISG.

218 Kozol, loc. cit, no. 8/49, p. 264.

219 See on this Kozol, loc. cit., no. 8/56, p. 268.

280 OGH 16th June 1987 JBI 1987, 720.
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cially for the obligee if there had been proper performance.?®! Lost profit is in principle
only compensated for in the case of gross fault. The claim for compensation of negative
interest (Vertrauensschaden)?? (frustrated expenditure)?®® can concur with the claim for
positive interest, if the reliance on the (non-materialized) performance was culpably
brought about. Even damage from burglary which arises through the delayed installation
of protective bars by the contractor carrying out repairs, has to be compensated for.2%* If a
house which was bought for renting as a holiday home is destroyed by a fire as a
consequence of the defective installation of a tiled stove, and the re-building of the
house is not possible, aside the value of the destroyed object which also considers the
utility value of its use, the loss of the possibility of profit (rent), (though not for the long-
term), is due to him.?®® From the case law, broker costs,?% fees for setting up a contract
and land register costs, costs of taking credit, rescheduling of debts, short term loans and
land transfer duty?®”
law. The compensation of frustrated expenditures in tort law, however, is restricted to
particular exceptional cases. The current special regime of compensation for frustrated
expenditure in contract law is anything but undisputed.?%®

are seen as frustrated expenditures compensatable for in contract

109. Sweden Swedish contract law can not be clearly put in one of the groups already
presided over. It appears certain, however, that its rules on the foreseeability of the
amount of the compensatable pecuniary damage are not exactly identical to those in tort
law, and also that the autonomous Swedish contract law is not in complete agreement
with the rule in art. 74 CISG.?®° The Swedish sales law [képlag (1990:931)] gears itself to
(i) the criterion of adequate causation, (ii) in § 67 (2) no 4 the differentiation between
direct and indirect damage®”® and (iii) in § 70 (2)*°! to a mechanism for reduction for
reasons of equity.’”> An interesting decision from the area of liability for services

281 Reischauer in Rummel ABGB II? (1992) § 1293 no. 13 points out that the term of non-
performance damage includes lost profit.

282 Reischauer in Rummel ABGB II* (1992) § 1293 no. 14.

283 Reischauer in Rummel ABGB 1IZ (1992) § 1293 no. 11 and Binder in Schwimann, ABGB V?
[1997] § 918 no. 87.

284 OGH 1st September 1920, SZ 2/84.

285 OGH 18th February 1993, ecolex 1993, 381, note Chr. Huber.

286 OGH 26th November 1992, JBl 1993, 516, see on this Schobel, Frustrierte Aufwendungen
(2003), p. 132 in fn. 106.

287 OGH 25th January 1990, JBI 1990, 585.

288 Emphatic criticism on this recently by Schobel loc.cit. 306.

289 Ramberg, Banks skadest&ndsskyldighet vid forsenad utbetalning till bankkund, JT 1991-92 p.
99-104.

290 The text reads: “The following is to be regarded as an indirect loss: 4. a different similar loss, if
it was difficult to foresee”.

291 The text reads: “If damages in consideration of the possibilities to foresee the damage and to
prevent its creation and in consideration of the other circumstances are unreasonably high,
damages can be reduced.”

292 Ramberg, loc. cit. 103 f; Hellner and Ramberg, Speciell avtalsritt vol. I. Kopritt? (1991) 223, 240,
247; Hellner, Speciell avtalsritt Part II. Kontraktsritt. Vol. 2 Allménna dmnen3 (1996) 206, 217.
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rendered, is HD from the 26th March 1991.2°* The plaintiff informed his bank that he
needed a particular amount of money immediately, and the plaintiff referred to the threat
of damage in connection with a property deal. The payment was delayed, however, by
1.5 to 2 hours. The plaintiff therefore could not sell on the realty purchased in a
compulsory auction straight away, as was planned, but at the earliest after the course of a
few months. He laid claim to lost profit, upkeep of the house, lost commission in respect
of a follow-up contract of the original foreseen purchaser and loss of interest through the
capital commitment. The Supreme Court allowed the claim for lost profit, but rejected
compensation for upkeep, lost commission and loss of interest.

110. England and Wales In English law breach of contract as a matter of theory does not
require a loss to be actionable. The creditor in the obligation breached is always entitled
to nominal damages, meaning by that a nominal sum to represent the fact of breach.?*
In appropriate cases an order for specific performance ordering the party in breach to
perform his obligations is alternatively available. However, the court has a wide
discretion with respect to making such orders, emphasised by the technical position that
they see as a secondary remedy available only where an award of damages does not result
in an adequate response of the law.?%® In practice, as an award of nominal damages is not
going to be sought by a claimant, English law has had to consider whether in order to
obtain more than nominal damages there must be a loss, and, consequentially, what will
count as a loss for that to be possible. How the law will develop in respect of this question
is at present controversial, and depends upon the implications of a leading case, a House
of Lords decision by a bare majority of the court in 2000, Alfred McAlpine Ltd v Panatown
Ltd. The majority rejected a view that a breach of contract as such can itself be viewed as
a loss for these purposes of giving substantial, as opposed to nominal, damages.?*®
Notwithstanding this, the concept of loss has been widely interpreted for these purposes
in several respects; these will form the background to any future development by the
courts of the law: (a) damages may be awarded in appropriate contexts for non-pecuniary
losses (see para 136, below) (b) there is some authority that, going beyond the normal
categories for that, damages may be awarded to compensate the individual’s reaction of
disappointment where the “value of the promise [breached] to the promisee exceeds the
financial enhancement of his position that full performance will secure”,”®” what
academic commentators have identified as “consumer surplus”?®® (c) Where the breach
results in damage to physical property where the proprietary interests in that property
may be transferred by the creditor in the obligation to third party between the time of
concluding the contract, and the breach resulting in that damage the creditor in the
obligation may recover the loss sustained by that third party, as in contract of carriage of
goods,?” or in a construction contract for building on land that is transferred to a third

293 NJA 1991, 217.

294 Alfred McAlpine Construction Ltd v Panatown Ltd [2001] A.C. 518.

295 Co-operative Insurance Society Ltd v Aryull Stores (Holdings) Ltd [1998] A.C. 1.

296 Alfred McAlpine Construction Ltd v Panatown Ltd per Lord Clyde.

297 Ruxley Electronics and Construction Ltd v Forsyth [1996] A.C. 344 per Lord Mustill.
298 Harris, Ogus and Phillips (1979) 95 L.Q. Rev. 581.

299 The Albazero [1977] A.C. 774 per Lord Diplock at 847.
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party.>® This last category is recognised as functionally justified as avoiding otherwise a
“black hole” of no liability which would otherwise arise through a defence to a claim by
the proprietor at the time of the breach, that there was no contract with him, a hole that
would not in all cases be covered by the law relating to third party rights under
contracts.’®! There is authority that the category extends to avoid such potential “black
holes” also in cases where there is no change of ownership.’®* But that authority,
nonetheless, limited such cases to those where the third party did not have any other
form of remedy, which in the leading case was held to be the position as it concerned a
breach of a building contract entered into (as it was tax advantageous) by one company
for building by the defendants on land owned by another associated company in which
the defendants also expressly undertook that they had a duty of care in tort, should they
be in the event negligent, to that other company.’®® The law is likely to develop further
through future case law.’®* Strong arguments have been made in the academic
literature,>® for the law moving towards a position of starting not with a requirement
of loss, but with a focus on the performance interest and what the appropriate remedial
response in the circumstance to its being affected by the breach should be.

[11. Scotland There is authority that theoretically Scots law always requires loss as a
precondition for any remedy for breach of contract to be available.>® This is because
references to “nominal damages” in Scots law are interpreted not as being a nominal sum,
as they are in English law, to represent the fact of breach, but as to referring damages,
however small, for the result(s) of a breach.’°” (The use of the term mirrors the same
distinction in its use between the Scots law of delict and the English law of tort (see
paragraph 101, above)). On the other hand it has been suggested in a recent first instance
decision that, because the right to an order of specific implement to require performance
of contractual obligations, or a declarator of contractual rights are primary remedies, that
loss may not be required where such remedies are asked for.’®® However, an alternative
view is that no form of remedy has primacy, the distinction to England being just that
there is no hierarchy of remedies at all,>*® and there is some authority, that even in these

300 Linden Gardens Trust Ltd v Lenesta Sludge Disposals Ltd [1994] 1 A.C. 85.

301 Contracts (Rights of Third Parties) Act 1999 section 1(3) requires that the third party be
identified in the contract.

302 Altred McAlpin Construction Ltd v Panatown Ltd per Lord Clyde.

303 Alfred McAlpine v Panatown Ltd.

304 The Bay Hotel and Resort Ltd v Cavalier Construction Co Ltd [2001] UKPC 34 per Lord Thorndon
— referred to in E McKendrick, Contract Law, Text Cases and Materials (2003) at 1029.

305 See the in-depth arguments in the commentary to Alfred McAlpine v Panatown Ltd in E
McKendrick op cit at 1027-1034.

306 In particular Webster & Co v Cramond Iron Co (19750 2 R 752 per Lord President Inglis at 754.

307 McBryde, The Law of Contract in Scotland (3t ed) (2001) 22-95 states the “the term ‘nominal’
is perhaps misleading”.

308 McLaren Murdoch & Hamilton v The Abercromby Motor Group 2002 Sc CS299 per Lord
Drummond Young.

309 McBryde op cit para 23-08 — 23-9.
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cases loss is a requirement.’'° In these cases, though, it is not necessary to be able to
quantify the amount of loss so long as it is clear that there would be some. In light of this
specific implement, which is discretionary, has, for instance been ordered in a number of
cases where landlords of shopping centres were seeking to have tenants of individual
units in the centre required to remain open for business, the loss being that it was clear
that there would be some effect of some sort on the economic value of the shopping
centre as a whole.?!! The theoretical justification for a rule requiring loss as a precondi-
tion for any remedy for breach of contract has been suggested to be that a breach of
contract, even where innocent, is by definition, using the old ius commune terminology,
an injuria and for any injuria (as, too, with those acts or omissions that are delictual) for a
legal remedy to be available there must also be shown a damnum).>'? However, in
practice Scots law with respect to what will count as a loss will now follow the lead of
the leading English case, Alfred McAlpine v Panatown. The law clearly recognises the
possibility of damages for non-pecuniary loss (see paragraph 136, below) ((a) above); it
may partially already recognise a wider category to reflect the question of “consumer
surplus (b) above) as “inconvenience” resulting from breach has sometimes been recog-
nised as loss.’’> New first instance authority that the situations where loss will be
recognised to avoid “black holes” in English law apply also in Scots law,*'* and, indeed,
the line of authority in English law on the topic derives from an older Scottish case.?!®
Again, although the law of third party rights under contracts, in Scotland part of the
common law, is perhaps more flexible than the new statutory English law, it will not
cover all of these cases.’'® What range of situations will qualify as counting as loss to
avoid the “black hole” problem is not, however, fully clear.>!” Should the law in England
develop to a focus rather on the performance interest and what the appropriate remedial
response to that should be, it will be controversial whether the Scots courts would follow
that lead. The recent first instance authority indicates that this would be resisted.?!®

112. Remoteness and causation The fundamental rule is that the party in breach is
required to pay damages to achieve the position that would have existed had the contract
not been breached. This is reflected in not only in the understanding of what is meant by
a requirement of loss for actionabilityj; it is also reflected in the wide range of categories of

310 Tbid.

311 McBryde, The Law of Contract in Scotland (31 ed) (2001) 23 — 10 referring to Church
Commissioners for England v Abbey National plc 1994 SC 651; Retail Parks Investments Ltd v The
Royal Bank of Scotland (No 2) 19996 SC 227; Co-operative Insurance Society Ltd v Halfords Ltd
1998 SLT 212 and Highland Universal Ltd v Safeway Properties Ltd 2000 SLT 414.

312 Aarons & Co v Fraser 1934 SC 137 at 143.

313 McBryde op cit 22-95.

314 McLaren Murdoch & Hamilton v The Abercromby Motor Group Ltd.

315 Dunlop v Lambert (1830) MacL & R 663.

316 Thid.

317 See the disccusion of McLaren Murdoch & Hamilton v The Abercromby Mortor Group Ltd in W
McBryde, Second Cumulative Supplement (2003) to W McBryde, The Law of Contract in
Scotland (2nd ed) paras 22-06A — 22-06E

318 Tbid.
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loss in respect of which awards have been made. These include, loss of anticipated profits,
cost of cure of defects, extra cost of obtaining equivalent performance from another
supplier, and in effect in some cases compensating the loss of chances. However, the
fundamental rule is qualified by the rule that the loss must not be too remote from the
breach. The test applied in both England and Scotland is from a nineteenth century
English case, Hadley v Baxendale.*'® No distinction, it seems, is made between cases of
intentional breach and other forms of breach. This contains two aspects: for the loss in
question to be recoverable it must either (1) “be such as may fairly and reasonably be
considered ... arising naturally, i.e. according to the usual course of things, from such
breach of contract” or (2) “such as may reasonably be supposed to have been in the
contemplation of both parties, at the time they made the contract, as the probable result
of the breach of it”. The second aspect is designed to reflect the fact that particular
background factors may have formed part of the context of the parties’ agreement and so
that agreement must be taken as impliedly extending the range of situations that will be
considered as not too remote. There is considerable uncertainty as to the relationship of
the first of these aspects to the test for remoteness in delict/tort, which is a test of
reasonable foreseeability. It is now clear, despite some dicta,’?° that the right under-
standing is to see the approach as one linked to an underlying question as to what were
the sort of risks that the contract breaker should in light of the contract be liable for if the
loss should eventuate as a result of breach.*’! Accordingly the approach is to ask what
would be in reasonable contemplation of the parties at the time of making the contract
taking account of what in the context objectively they ought to have known, should
breach occur and loss eventuate. This is linked to what is foreseeable, but has been
argued to be different in its focus from the more generalised question in delict/tort
negligence cases of “foreseeability”. There has been considerable difference of approach
in the precise level of contemplation that various verbal formulations by various judges
have indicated. Phrases that have been used have included “not unlikely”, “a serious
possibility”, “a real danger” and simply “liable to result”.??? In this way the second aspect
becomes part of this wider question, in that additionally even though in the light of what
objectively the parties ought to have known the loss in question should it eventuate
would not be within reasonable contemplation, there was a particular subjective knowl-
edge of for instances the special features of the other party’s business. Accordingly, in the
most recent House of Lords decision on the topic,’??
always a question of circumstances what one contracting party is presumed to know
about the business activities of the other”. In the case in question it was held that a
supplier of electrical power in breach of contract to supply power to a road building

it was emphasised,’** that “it is

319 (1854) 9 Ex 341.

320 [n particular per Lord Denning MR in Parsons (Livestock) v Uttley Ingham & Co Ltd [1978] Q.B.
791, making a distinction between physical harm cases and pure economic loss cases.

321 Atiyah, An Introduction to the Law of Contract (5t ed) (1995) 467-468 quoted in E
McKendrick, Contract Law, Text Cases and Materials (2003) 1072.

322 From The Heron II [1969] 1 A.C. 350 as discussed in H Beale (ed), Chitty on Contracts (28th
ed) 1999 para 27-46, extracted in E McKendrick op cit 1071-1072.

323 Balfour Beatty Construction (Scotland) Ltd v Scottish Power plc 1994 SLT 807.

324 Per Lord Jancey of Tullichettle at 810.
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contractor was not liable for the costs sustained by the road building contractor in having
to destroy a partially built aqueduct, being created, by continuously pouring concrete,
which then became impossible to continue when the electrical power failed. The rule
that the loss to give rise to an award of damages must be caused by the breach, apart from
those cases where it is as a matter of fact not a cause at all, is normally subsumed in the
application of the remoteness test. There may, however, unusually, be cases where,
although not too remote, there is no liability as the breach is not a cause of sufficient
importance of the loss in the light of intervening acts by third parties. However, the
leading case®”’ indicates that it is only in a very extreme situation where this would be
held that the breach was no longer a cause of sufficient importance, where on the
remoteness test the loss in question was not too remote.

(3.) Loss of Chance

113. Loss of chance: general The national legal positions are different on the question of
whether a mere loss of chance can represent a loss giving rise to liability, or whether in
this respect an all-or-nothing principle should remain. At its root it is about the problem
of whether the loss of the amelioration of the present situation which is at the time of the
damage not yet certain (for example the loss of a chance to heal in the case of an
uncertain outcome of culpably stopped medical care, or through a loss, caused by a bodily
injury, of the chance to take an exam in the current year, the success of which can
naturally not be seen as certain) can be qualified per se as compensatable damage. If this
is answered in the positive, in terms of amount, (only) a probable percentage rate has to
be compensated, which has been lost by the injured party; if it is answered in the
negative, the injured party in principle receives no compensation whatsoever. It has to
do with complex problems in relation to the law of causation and procedural law. The
topic is disputed as much on a whole-of-Europe scale as within the many national legal
systems. Moreover it affects the interference problem, because now and then it can be
viewed differently, as to whether the liability is based in contract or tort. In a recent
German investigation, for example, the thesis is represented that in German law a loss of
chance can be recognized in contract law as a self-standing head of damage, but not
however in tort law.>?¢ It is to be further stressed that art. 9:501(2)(b) PECL puts forward
a rule with an effect only in contract law, whereby “[tlhe loss for which damages are
recoverable includes future loss which is reasonably likely to occur.” The commentary
(p- 436) adds to this: “Future loss often takes the form of the loss of a chance.”

The different provisions regarding liability for the loss of a chance subject
professional persons, for instance, to quite different risks — which in turn can entail
competitive disadvantages. A tax adviser, who under Italian law neglects within
the permitted time to intimate an objection with respect to a tax assessment, where

325 A/B Karlshamns Oljefabriker v Monarch Steamship Co Ltd 1949 SC (HL) 1 — Though a Scottish
House of Lords case it is treated as the leading case for England as well.
326 Mdsch, Chance und Schaden. Zur Dienstleisterhaftung bei unaufklirbaren Kausalverliufen (to

be published Tiibingen 2004).
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the chances of the objection succeeding are uncertain, can be liable for the loss of
the chance of success (Cass. 13th December 2001, n. 15759, Giust.civ.Mass. 2001,
2149)). In German law, by contrast, there is fundamentally no liablity (BGH 2nd
July 1987, NJW 1987, 325). Likewise, in France patients have a claim in respect of
the loss of a chance of being cured, whereas in Germany there is no doubt that they
do not (see the following observations). That may bring with it repercussions for
the free mobility of patients and impact on competition between hospitals and
other health care proving institutions.

Our questionnaires, however, elicited neither a confirmation nor a denial of our
thesis. The question was only rarely replied to and even then only to the (unsub-
stantiated) effect that the matter did not cause problems.

[14. France, Belgium and Luxembourg In the French legal system the contractual pro-
blem of the perte d’une chance is discussed in context of the “certain” character of the
damage.??” The perte d'une chance qualifies as compensatable damage if the chance was
real. The extent of the damage depends upon the probability that the chance would have
led to the desired result.’?8 In Belgium also, the perte d'une chance represents compensa-
table damage, whereby the extent of damage depends upon the value of the expected
advantage and the probability of its occurrence. If necessary it is estimated ex aequo et
bono.** In tort law in France®*® and in Belgium?*! in principle one proceeds in the same
way. A requisite is “la disparition certaine d'une éventualité favorable” .**? Due to the fact
that a loss of chance per se is damage, the amount of compensation in tort law also
remains necessarily under the value of the advantage not realized.**?

I15. Italy and Austria Italy also belongs to the legal systems in which a loss of chance
qualifies as a self-standing head of damage. The loss of a chance can represent a danno
ingiusto in the sense of art. 2043 CC.>** For Austrian law § 1293 ABGB differentiates
between positive damage and lost profit. Following §§ 1323 and 1324 ABGB, lost profit
is only to be compensated for in the case of gross fault. The ruining of a chance to
purchase can be positive damage or lost profit. It is positive damage if it represents at the
time of the damage an independent pecuniary value.>>* It is controversial whether the

327 Malaurie and Aynes, Contrats et quasi-contrats!l, no. 575 p. 346-347.

328 Malaurie and Aynés loc.cit.

329 B.H. Verb. (-Hens) 1I-4, no. 1853.

330 Malaurie and Aynés, Responsabilité délictuelle!l, no. 241-242 p. 138-139. For Luxembourg see
on this Ravarani, La responsabilité civile, no. 700 ff p. 490 ff.

331 Simoens, Schade en schadeloosstelling, no. 26 p. 54-55.

32 Flour and Aubert/Savaux, Le fait juridique’, no. 138 p. 126.

333 Cass.civ. 16.07. 1998, Bull. Civ. 1998, I, no. 260 p. 181: «la réparation d'une perte de chance doit
étre mesurée d la chance perdue et ne peut étre égale a I'avantage qu’aurait procuré cette chance si elle
s’était réalisée ».

334 Cass. 19th December 1985, n. 6506, Foro it. 1986, I, 383; Cass. 29th April 1993, n. 5026, Giur.
it. 1994, I, 1, 234; Busnelli, Perdita di una chance e risarcimento del danno, Foro it. 1965, 1V,
50.

335 OGH 8th February 1968, JBI 1968, 473; OGH 29th January 1992, SZ 65/13.
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chance to purchase must be legally safeguarded in order to be positive damage. Following
the case law, a legally assured chance to purchase is not required, if the profit would very
probably have materialized.**¢ If the realization of the chance was however, merely
possible, and lost profit results, it is only to be compensated for in the case of gross fault.
Accordingly it was decided by the OGH, that the partaking in an architect competition
gives the partaker a chance, but their loss is not to be compensated for if the defendant
acted only with minor fault.?*?

[16. Spain The Spanish legal system does not differentiate between contract and tort
law in the area of liability for the loss of a chance either. It appears however, that Spanish
law has come to a result (on the basis of very similar legal texts), which is contrary to that
which French law in the meantime regards as established. Damage is only principally
compensatable in Spanish contract and tort law, when it is certain (cierto).?*® The
certainty only refers to the existence of the damage itself, not to the amount (quantum).
An appropriate basis for valuation is of course required. In respect of liability for lost
profit, difficulties can already be seen in this respect?*?, but it has not been excluded. The
loss of a chance is, however, qualified by the legal literature as a loss too uncertain to be
able to be compensated. It is even said that the courts generally dismiss compensation
claims due to loss of chance.’® A clear piece of evidence for this theory is admittedly
lacking. It is nonetheless correct, that in many judgments of the Tribunal Supremo it has
been stressed that the proof of the existence of damage can not merely be based on bare
hypotheses or assumptions. Therefore there is support for saying that liability for the loss
of a chance is ruled out in Spanish law.*#!

[17. Portugal In its judgment of the 2nd December 1976,°# the Portuguese Supreme
Court awarded compensation due to the loss of a chance. The plaintiff had wanted to
take part in an open tender for taxi licences. The defendant given the task of carrying
this out for him, an agency, had however missed the application period. It was unsure
whether the plaintiff would have received a licence in view of the number of applicants.
The court even awarded him (besides damages for economic loss) non-material com-
pensation for the loss of a chance to pursue independent gainful employment. The duty
to compensate was based in the culpable non-performance of a contract for services (arts.
798 and 1154 CC).

336 OGH 24th June 1992 SZ 65/94. Contra Kozol, Haftpflichtrecht I (1997) no. 2/38, p- 38,
which only views a chance as being an independant item of property, if the former arises from a
subjective right.

37 OGH 3rd April 1962 SZ 35/42.

338 T.S. 6th September 1991, RAJ 1991 (5) p. 8349, no. 6045; T.S. 5th October 1992, RAJ 1992
(4) p. 9874, no. 7521.

339 Lacruz Berdejo, Elementos de Derecho Civil, 2. Part: Derecho de Obligaciones, 2. vol: Contra-
tos y cuasicontratos. Delito y Cuasidelito. (1999, new edition) 480.

340 Lacruz Berdejo loc.cit.

341 See as an example T.S. 29th September 1986, RA] 1986 (3) p. 4849, no. 4922 and T.S. 20th
April 1995, RAJ 1995 (3) p. 4637.

342 BolMinJus 262 (1977) 142.
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[18. Sweden In Sweden the problem is scarcely discussed. In the form of tort law it was
examined once by the Supreme Court from the viewpoint of the wording of adequate
causation.*” In contract law in principle wider scope exists, because pure financial losses
are also compensated without problem.

[19. United Kingdom The law in both England and Scotland does not recognise the
possibility of a claim based on “loss of a chance” in the sense of a claim based on a breach
of contract or a delict/tort which gives rise only to worsened statistical prospects of the
occurrence of harm. The question has been largely discussed in the context of tort/delict
negligence claims, though it is applicable, too, to cases based on breach of contract.>**
The breach of contract cases where the matter has arisen have been ones where the duty
was to take reasonable care. However, it is probably the case that the law is the same
where there is a breach of a contract undertaking stricter liability. The Court of Appeal
in England has recently rejected®* arguments seeking to establish that such a concept
was by implication introduced to the law by the reaffirmation*#® and elaboration by the
House of Lords,**” of an approach to the proof of factual causation in a negligence case,
that permits causation to be established through proof of a “material increase of risk”. A
dissenting judgment in this Court of Appeal case, although considering the categories of
case, as discussed below, where chance plays a role in the calculation of damages, also
agreed that “loss of a chance simpliciter” could not form the basis of a claim.**® Academic
writing,** highlighting dangers that would stem from such a claim being recognised, has
been expressly approved. These are seen as, for instance, the law recognising claims for
damages in the personal injury field by those who have suffered no injuries save for the
statistical possibility of future harm, for example because they have been exposed to
asbestos dust in the vicinity of an asbestos factory or asbestos workings, without there
being any evidence of adverse effects at the time of the claim.**® Rejection of the
possibility of suing for loss of a chance has been specifically grounded on policy con-
siderations.?®! These policy considerations have included a concern that to recognise the
possibility would have been to open up a possibility in the area of medical negligence to a
large number of claims based on statistical arguments that would be hard to control.>*?

343 HD 28th November 1964, NJA 1964, 431 (injury of a student before an exam, that in the
estimation of the court he probably would have passed; therefore full compensation) and on
that Dufwa, in Koch and Koziol (eds.), Compensation for Personal Injury in a Comparative
Perspective (2003) 314.

344 As in e. g. Allied Maples Group Ltd v Simmons & Simmons [1995] 1 W.L.R. 1602; First Interstate
Bank of California v Cohen Arnold & Co [1996] PNLR 17 (CA).

345 Gregg v Scott [2002] EWCA Civ 1471].

346 Affirming the Court’s approach in an earlier Scottish case, McGhee v NCB 1973 SC (HL) 37.

347 Fairchild v Glenhaven Funeral Services Ltd [2002] UKHL 22.

348 Gregg v Scott [2002] EWCA Civ 1471 per Latham L.J. at [39].

349 In particular Jane Stapleton, ‘The Gist of Negligence’ (1988) 104 L.Q. Rev. 213 and 389.

350 Per Latham L.J. at [39].

351 Per Mance L.J. at [83].

352 Per Mance L.J. at [85].
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he approach has followed the lead of the Canadian Supreme Court.>*? Specifically it has
been formulated in full recognition of other competing policy factors, that have given
rise to courts in some jurisdictions in the United States of America,*** recognising the
concept, such as that not to recognise it does result in some situations of tort in there
being an unenforceable duty, where the duty is about protecting against statistical
chances. The rejection of the concept carries with it also the rejection of an approach
in product liability cases that a manufacturer of a generic product where a claimant is
shown to have sustained harm from that type of product could be liable for a proportion
of that harm depending on the proportion of the market share for that product enjoyed
by it.>>> The rejection of the concept of loss of a chance, in the sense discussed in the
previous paragraph, has not been to reject the use of statistical evidence in certain types
of case. These are cases where it is shown in the normal way that the breach of contract
or tort/delict has caused some “past” injury and there is then a question of its evaluation.
Incrementally, the Courts have developed various categories. These have been inter-
preted as consistent with the House of Lords decision,**® relied on by the Court of Appeal
as a basis for rejecting the wider concept. Traditionally, as matter of analysis, these
categories were considered not to be the recognition of distinct heads of damages con-
stituted by the loss of a chance, but the evaluation of chances in the calculation of the
sum due as damages.*>” In these cases the damages are awarded on a “broad basis”, and
not generally through an exact statistical assessment of the chances. As such these
categories have normally been explained as lying within the law governing the quantum
of damages, as opposed to the law concerning whether liability is or is not established.
Recently, however, through emphasis on the policy choices lying behind their recogni-
tion, the distinction between liability and the question of calculation of damages, has
come to be seen as to some extent artificial and not “absolutely clear-cut”.>>® Examples of
this sort have been seen as justified by analogy with the routine situation arising in
standard personal injury cases, where the future impact of the injuries on the claimant’s
life and economic situation, inevitably depends on assessing probabilities of deterioration
or improvement etc.”® Firstly, it has long been recognised that where the claimant is
proved to have sustained harm that can itself be characterised as something other than
loss of “loss of chance”, but which is alleged to have financial consequences for the
claimant, a court may assess chances lost determining a figure for that head of damages.
So, where liability was established for having caused a personal injury the court was able
to make an award of damages for the fact that the injured person was prevented by his
injuries from taking, at the time he would normally have done, examination, which he

353 Gonthier ] in Lawson v. Lafferriere (1991) 78 D.L.R. 609, 654d-g and 656d-f.

354 Herskovits v. Group Health Cooperative of Pugin Sound (1983) 664 P.2d 474; Sindell v. Abbott
Laboratories 26 Cal. 3d 588 (1980).

355 As, in contrast, recognised in California in Sindell v. Abbott Laboratories 26 Cal. 3d 588 (1980).

356 Hotson v East Berkshire Health Authority [1987] A.C. 750.

357 Per Latham L.J. at [41].

358 Gregg v Scott [2002] EWCA Civ 1471 per Mance L.J. at [66].

359 Discussed in Allied Maples Group Ltd. v. Simmons & Simmons [1995] 1 W.L.R. 1602 (CA).
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had a chance of passing and which would have accelerated his chances of promotion.**°
Secondly, where there is proved that there is a loss of an economic asset, the value of
which by its nature depends on chances dependant at least in part on the behaviour of
third parties, liability can be based on proof that the claimant has (or had) a real or
substantial chance (as opposed to a speculative chance) of that occurring. Applying this
approach, compensation has been given in a personal injury case where the injuries
resulted in the claimant being prevented from competing for a prize, though rejected
where the evidence of potential succession was too speculative.’®! So where a lawyer is
proved to have allowed a client’s claim against a third party to have become time barred,
the chances lost of obtaining full or partial success, whether through court action or
negotiation are taken into account.’®? By extension, it has been held that where a lawyer
negligently advised a commercial client of steps that would have increased substantially
his chances of being released by a landlord from liability for certain obligations under
tenancy agreements liability could be established on this principle.?®* Argument seeking
to exclude this extended approach as confined to English and not part of Scots law has
been rejected.’®* There is authority that in the sort of case the amount can be based on a
percentage chance that existed of making an economic basis, as in a case where a firm of
accounts failed to advise to sell a property at a particular date, the amount of loss was
assessed in the light of a percentage chance of achieving a particular figure at that
date.’® Thirdly, in cases based on negligent failure on the part of healthcare profession-
als, such as doctors, to give appropriate information as to possible adverse outcomes of a
medical procedure when obtaining a patient’s consent to treatment, following the lead of
the Australian courts,*® exceptionally, it may be that damages are calculated in the light
of the chance that the claimant might have refused her consent.**” However, the Court
of Appeal has expressly rejected an attempt to extrapolate from this example any general
rule to the effect that where negligence consists of a breach of duty to protect against a
risk that does eventuate there will be liability. So in a case where the only evidence is
that if a patient had been treated his or her chances of avoiding an adverse outcome
would have in a statistical sense been better liability cannot be established.?*%

360 Kitchen v Royal Airforce Association [1958] 1W.L.R. 563.

361 Neill v Scottish Omnibuses Ltd 1961 SLT (Notes) 42 — alleged failure to become boxing
“featherweight champion of the world”, rejected per Lord Cameron as “inviting a speculative
inquiry ... unsuitable for investigation and evaluation by court as the prospects of a particular
horse winning a particular race.”

362 E.g. Yeoman v Ferries 1967 SLT 332.

363 Allied Maples Group Ltd v Simmons & Simmons [1995] 1 W.L.R. 1602.

364 Paul v Ogilvie [2000] Scot CS per Lord Hamilton.

365 First Interstate Bank of California v Cohen Arnold & Co [1996] PNLR 17 (CA).

366 Chappel v Hart [1999] Lloyd’s Law Reports: Med 223.

367 Chester v Afshar [2002] EWCA Civ 724.

368 Gregg v Scott (above).
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(4.) Damages for Non-economic Loss
(a) Tort law

120. Two basic models Important differences between contractual and tortious liability
exist in many jurisdictions of the EU member states in the area of liability for non-
economic loss. For non-contractual liability there are no longer any legal systems which
would remove non-economic loss from the sphere of legally relevant damage. The
conditions on which such a claim is granted, however, are anything but the same, and
the same is true of the amount of the sums granted by the courts.*® Essentially two basic
models are found. In one part of the European tort law orders, in principle all damage is
compensatable. In the other jurisdictions on the other hand, the principle is held that
“immaterial damage” (non-economic loss) is only compensatable if the law explicitly
orders this legal consequence. In border areas moreover, there exists a lack of unity to the
question of which damages to feelings should enter the equation of pecuniary compensa-
tion.

Differences between the law of tort in the various countries as to the conditions to
be established for non-contractual liability to compensate for non-patrimonial loss,
and as regards the quantum of compensation, have a relevance to the operation of
the internal market above all in those situations where a particular commercial
activity or a particular service is exposed to a special risk of causing non-patrimo-
nial losses. Doctors or passenger carriers in certain countries, for instance, have no
need at all to take into consideration in the case of negligently caused death a claim
by the surviving close relatives for compensation for their bereavement. (That is
the position in Germany and the Netherlands, for example). Under the law of
certain other countries (for instance France and Spain), in contrast, there may be
liability to pay substanial sums (see the following overview). Such differences in
the legal position may play a role in decisions as to where a business is located, and
also can affect the cost of obtaining insurance. However, this thesis was not con-
firmed by our questionnaire. We received almost no responses on this point. In one
reply we were informed that potential liability for non-economic loss leads to
higher insurance premiums; another indicates that the problem is not economically
relevant. One national association stated that damages for pain and suffering play a
less significant role for industry than, for example, for the media.

[21. Belgium, France, Luxembourg, Spain Belgian, French and Luxembourgian law go on
the basis that not only material, but also non-material damage is to be compensated
which the tortfeasor has attributably caused.’”® Consequently a breach of the protected

369 Further on this point v. Bar, Schmerzensgeld in Europa, Festschrift Deutsch (1999) 27-43 and
MclIntosh and Holmes, Personal Injury Awards in EC countries (London 1990).

370 Fundamental for French law Cass.civ. 13th February 1923, D. 1923, I, 52; for Luxembourg see
amongst others Cass. lux. 10th May 1990, Pas. lux. 1990-92, 37.



90 Part One: Non-contractual Liability and Contract Law

droits de la personnalité can represent damage in the sense of tort law.?”! In the view of
the Belgian case law, compensation for non-material damage is aimed at easing pain,
sadness or other non-material suffering.’”? In respect of the legal consequences, there is
no differentiation between liability from faute and the strict liability of a gardien. The
Spanish Cddigo Civil also orders in art. 1902 (as in the Code Napoléon in arts. 1382 and
1383) merely the compensation of “damage” already having arisen, without differ-
entiating between material and non-material damage. Only “material damage” (dario
material) was seen as being compensatable originally, that being until a decision of the
Tribunal Supremo of the 6th December 1912.37 Since this decision the legal situation has
fundamentally changed, however. The Spanish courts recognize in continuous case law
that non-material damage is compensatable.’’* Aside from this, it is to be expressly
compensated for following art. 110 (3) Cddigo Penal, if the civil law liability has its basis
in the committing of a criminal act. Law 1/82 from 5th May 1982 on civil protection of
laws of honour, of the intimate sphere and the right to one’s own image, expressly further
refers to non-material damage. Spanish legal literature therefore does not pay much
attention anymore to the differentiation between economic and non-economic loss. For
property damage all disadvantages are calculated in goods which belong to the person
affected.’” It is more difficult to ascertain what is to be evaluated as dafio moral. In
general it is true that daio moral includes all damage which has no economic content?”®
and all breaches of rights of personality which are to be compensated independently from
their property law consequences.?’’

122. Portugal In the basic norm of art. 483 (1) of the Portuguese CC, material and non-
material damage are included. Art.483 (1) CC is supplemented by art. 496 CC where
non-economic loss (danos ndo patrimoniais) is only to be compensated for financially if it

371 For French law see: Viney/Jourdain, Les conditions de la responsabilité, No. 256 ff. p. 28ff.

312 Cass. belg. 3rd Febrauary 1987, Pas. 1987, 1, 644.

313 The decision has not been published to our knowledge, but is however cited on numerous
occasions in Spanish legal literature (without giving a source), amongst others by Lete del Rib,
Derecho de Obligaciones, 2nd. vol. El contrato en general. Cuasicontratos. Enriquecimiento
sin causa. Responsabilidad Extracontractual® (1998) 193; Jaime Santos Briz in: Comentarios al
Codigo Civil y Compilaciones Forales (ed. by Albadalejo), 26th vol. (1984) 169; Albaladejo,
Derecho Civil, 2nd. Part: Derecho de Obligaciones, 2nd. vol.: Los contratos en particular y las
obligaciones no contractuales!© (1997) 535; Lacruz Berdejo, Elementos de Derecho Civil, 2nd.
Part: Derecho de Obligaciones, 2nd. vol.: Contratos y cuasicontratos. Delito y Cuasidelito.
(1999) 482; Lasarte Alvarez, Principios de Derecho Civil, 2nd. vol.: Derecho de Obligaciones®
(1998) 340.

374 See for example T.S. 26th January 1972, RAJ 1972, vol. 1., p. 119, no. 120; T.S. 19th
December 1986, RAJ 1986, vol. 5., p. 7682, no. 7682.

375 Lacrug, loc.cit. 479.

376 Lacrug, loc. cit. and Lete del Rib, loc.cit. 193.

377 Lacrug, loc. cit.; Lete del Rib, loc. cit. and Diez-Picazo/Gullon, Instituciones de Derecho Civil. 1.
vol.: Introduccién. Parte genereal y Derecho de la persona. Disciplina general de los contratos
y de las obligaciones. Contratos en particular, cuasi contratos, enriquecimiento sin causa y
responsabilidad extracontractual (1995) 828.
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“is worthy of legal protection due to its severity.”’® On the other hand, Portuguese law
does not contain a rule corresponding to the German § 253 (1) BGB and the Greek art.
299 CC, whereby compensation for non-material damage only comes into the equation
in cases determined by law. The amount of damages is to be determined by fair judgment
of the courts. An important factor which is always to be considered is the extent of the
fault of the tortfeasor.

123. Germany The German law on the compensation for non-material damage has been
reformed with effect from the 1st August 2002 by the “second law on the changing of
compensation law measures” from the 18th April 2002.3” The starting point is now as
before § 253 (1) BGB, in which compensation of non-economic loss only enters the
equation in cases expressly determined by law. What is new, however, is § 253 (2) BGB,
which defines: “If compensation is to be given on account of an injury to the body,
health, liberty or right of sexual self-determination, then on account of damage, which is
not economic loss, equitable compensation in money can also be demanded.” This rule
concerns contractual, tortious and strict liability under the codification. In addition they
are referred to (with a few modifications) in all specially legally regulated situations of
objective liability.>®® In the case of the loss of close relatives, non-economic loss is only
replaced if the loss leads to a medically relevant injury to the mental health of a member
of the bereaved family.’®! Non-material damage resulting from damage to property (for
example damage due to vandalism) is not compensatable. Not covered by § 253 (2) BGB
is the compensation of non-economic loss in the case of breach of non-corporeal rights of
personality (in general and specific rights of personality). Such a claim is based, from
recent case law, no longer on the BGB, but directly on arts. 1 (human dignity) and 2
(protection of personal freedom of development) of the Grundgesetz (the constitu-
tion).?8?

124. Greece Art.299 of the Greek CC is the equivalent of § 253 (1) BGB. Also accord-
ing to this provision, financial compensation for non-economic damage is only owed in
cases defined by law. Art. 932 CC belongs to these special situations, whereby in the case
of a delict, equitable financial compensation for non-material damage suffered, is pro-
vided for. The claim exists independently of the existence of economic loss.*3* Also

378 On this see for example ST] 18th November 1975, BolMinJus 251 (1975) 148, whereby pure
troubles are not the basis of a duty to compensate.

319 BGBI. 2002 1 2674.

380 See § 11 entence 2 StVG, § 6 Sentence 2 HaftPflG, § 36 Sentence 2 LuftVG, § 87 Sentence 2
AMG, § 32 Abs. 5 Sentence 2 GenTG, § 29 Abs.2 AtomG, § 8 Sentence 2 ProdHaftG and
§ 13 Sentence 2 UmweltHG. These claims largely correspond to § 253 (2) BGB.

381 BGH 11th May 1971, BGHZ 56, 163; BGH 4th April 1989, NJW 1989, 2317; Palandt-
Heinrichs, BGB®2, § 253, no. 12, Introduction to § 249, no. 71.

382 BGH Ist December 1999, BGHZ 143, 214, 218; BGH 15th November 1994, BGHZ 128, 1, 15;
in this sense also BGH 19th September, BGHZ 35, 363, 367.

383 Paterakis, 1 chrimatiki ikanopoiisi logo ithikis vlavis (1995) 244, 253; Georgiades/Statho-
poulos (-Georgiades), Astikos Kodikas IV Eidiko Enochiko (1982) Art.932 no. 4; Deliyannis
and Kornilakis, Eidiko Enochiko Dikaio III (1992), 291.
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independent of this is whether or not the liability is based on fault.*3* Articles 57 and 59
CC provide for the compensation of non-material damage resulting from infringement of
rights of personality. Art. 59 goes further than art. 932 CC in as far as it provides for other
methods of redress besides monetary compensation. Within the framework of art. 932
CC, reparation is allowed for in respect of immaterial damage which constitutes the
consequence of a tort. This is because art. 932 sentence 2 only contains examples of rules
and is expressed not to be exhaustive.’® With the killing of a person, the members of
their family have a claim to non-material compensation for the psychological distur-
bance suffered (art. 933 sentence 3). The term “family” has been interpreted widely in
Greek case law. As such non-material compensation following art. 933 sentence 3 has
been awarded to parents,?® to parents-in-law*%” and spouses living separately.’® For the
strict liability of a manufacturer it was claimed that it does not include a duty to
compensate for non-material damage.’® In the forming of this view art. 6 (7) of the
consumer protection law is referred to, which in respect of non-material damage, orders
that for compensation the provisions on delicts apply.*® This interpretation of the
consumer protection law is anything but conclusive however.>*! The case law has, as

has already been noted, always granted non-material damage even in cases of strict
liability.>??

125. ltaly The principle in which non-economic loss is only compensated for in cases
determined by law, is also found in Italy (art. 2059 CC). Cases in which the breach of a
criminal law appears at the same time as a tort, are at the foreground (art. 185 CP). The
exact area of application of the claims in arts. 2043 and 2059 CC has occupied academics
and the case law for a long time. It has reinforced until very recently an interpretation of
art. 2059 CC, whereby this claim, regardless of its wording (“non-economic loss”), only

384 Kornilakis, | evthini apo diakindinevsi (1982), 185; Deliyannis and Kornilakis, Eidiko Enochiko
Dikaio III (1992), 290; Paterakis, I chrimatiki ikanopoiisi logo ithikis vlavis, 263; Georgiades/
Stathopoulos [-Georgiades] Art. 932 no. 5; A.P. 444/1964 NoB 12 (1964) 1075; CA Patras 256/
1984 NoB 32 (1984) 1567).

385 See from the case law for example: A.P. 1589/1979 NoB 28 (1980) 1115, 1117 and CA Athens
658/1975 NoB 23 (1975) 508 (non-material damage in property damage); CA Athens 3995/
1970 Arm. 1971, 410 (the killing of a dog); CA Thessaloniki 1809/1990 Arm. 1990 440
(parent’s liability; daughter damaged a car); CA Thessaloniki 455/1982 Arm. 1983, 212 (a
brawl in a pub caused by the defendant; also non-material damage of the plaintiff landlord).

386 A.P. 404/1964 NoB 12 (1964) 1000.

387 CA Athens 4287/1988 ElIDik 30 (1988) 1464.

388 CA Athens 5805/1991 EllDik 33 (1992) 1495.

389 Further Karakostas, Liability for Defective Products and Services; Emergence of a Worldwide
Standard?, Rev. Hell. de Droit Int. 55 (2002) 43-48 (44).

390 Karakostas, Prostasia tou katanaloti, 122; Avgoustianakis, in: Stathopoulos/Chiotellis/ Avgous-
tianakis, Koinotiko Astiko Dikaio I, 148f.

391 Eleftheriadou, Phi 1999, 102, 107.

392 See also CA Athens 6704/1996 EllDik 38/1997, p. 846, 848-849 and from the literature
Paterakis, 1 chrimatiki ikanopoiisi logo ithikis vlavis, 263 and Georgiades/Stathopoulos
(-Georgiades) art. 932, no. 5.
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refers to purely moral damage, which comes into being as a result of emotion.?? Recent
decisions of the constitutional court*** and the Corte di Cassazione’*® now interpret the
term “non-economic loss” in a broader sense incorporating personality damage.**® The
extent of a claim is determined by a judge following his free discretion. The gravity of the
injury, the intensity of the emotion, the sensitivity of the injured party, his age and
gender as well as the economic situation of the affected person, are taken into
consideration.**” The Corte Costituzionale has already confirmed that art. 2059 CC is in
line with the constitution.?*® Very recently the legislator has also declared moral damage
compensatable in individual cases, even if it is not the consequence of a crime. Examples
are to be found in law 675/1996 on the handling of personal data and in law 89/2001 on
unjustifiably long-lasting court cases. Independent from art. 2059 and under the
influence of article 32 of the constitution (protection of health), biological damage is
compensated for.

126. The Netherlands In the Netherlands a similar approach is used to that in Germany,
Greece and Italy. Art.6:162 of the Dutch BW establishes liability for damage of every
kind, but the extent of the duty to compensate only comes to light from the measures in
art. 6:95 ff. BW. Art. 6:95 BW in turn reads (translation by Haanappel and Mackaay 1990):
“The damage which must be repaired pursuant to a legal obligation to make reparation
consists of patrimonial damage and other harm, the latter to the extent that the law
grants a right of reparation thereof.” Art.6:95 BW therefore expressly differentiates
between economic damage and other disadvantages; the latter are only compensatable
in as far as the law also grants a claim for their compensation. Under “other disadvan-
tage” so-called non-material (non-material or non-economic) damage is understood.>*”
It is recoverable in accordance with the requisites of Art.6:106 BW. The provision
essentially concerns (a) the intentional causing of non-material disadvantages, (b) brea-
ches of corporeal and non-corporeal rights of personality and (c) interference with the
remembrance of the deceased.

393 Corte Cost. 14th July 1986, n. 184, Foro it. 1986, I, 2976; Foro it. 1986, 1, 2053; Giur. It. 1987,
I, 1, 392 further Giannini, Il risarcimento del danno alla persona nella giurisprudenza (1991)
259-285. For the previous history see further Scognamiglio, Il danno morale, Riv. dir. civ. 1957,
277-336.

394 Corte Cost. 27th October 1994, n. 372, Foro it. 1994, 1, 3297; Giur. It. 1995, 1, 406; Corte
Cost. Ord. 22nd July 1996, n. 293, Giur. It. 1997, I, 314.

395 Cass. 13th January 1993, n. 357, Foro it. 1993, I, 1897; Cass. 17th June 1996, n. 5542, Giur. It.
1997, 1, 1, 37.

396 Castronovo, Danno biologico. Un itinerario di diritto giurisprudenziale (1998), passim.

397 Cass. 2nd July 1997, n. 5944, Giust.civ.Mass. 1997, 1117.

398 Corte Cost. 14th July 1986, n. 184, Foro it. 1986, I, 2976; Foro it. 1986, I, 2053; Corte Cost.
27th October 1994, n. 372, Foro it. 1994, 1, 3297; Giur. it. 1995, I, 406; Corte Cost. 22nd July
1996, n. 293, Giur. it. 1997, I, 314. For damage to health see further Corte Cost. 26 July 1979,
n. 88, Foro it. 1979, 1, 2542.

399 Further Asser-Hartkamp 4-1 nos. 464 ff., p. 403 ff.
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127. Austria The Austrian case law also considers non-material damage in principle
only recoverable if there is an explicit legal rule.*®® A provision in the ABGB which
would expressly regulate this manner of proceeding, is lacking however. In the legal
literature, the view is held that § 1323 ABGB provides a general basis for the rule that
non-material damage in the case of damage being caused by gross fault, is always com-
pensatable.®°! In any event the recent case law of the OGH is approaching this in terms
of result.**? In this case the court granted parents who had lost their child, compensation
for the non-material injury to feelings suffered because of the loss. Compensation is only
owed, however, in the case of intention or gross negligence.*

128. Scandinavia In the Scandinavian legal systems economic and non-material damage
are likewise differentiated. The latter is again in principle only compensatable if it is
provided for by law (or by the respective contract). An explicit statutory provision which
would support this last-mentioned basic rule, is, exactly as in Austria, lacking.*** In
Swedish law a so-called compensation for damage to one’s feelings can be awarded both
for damage to persons as well as to property.*®> The legal basis for this is found today in
Chap. 2 § 3 of the Liability Act.*°® In Danish law § 26 Erstatningsansvarslov regulates the
compensation for damage to one’s feelings, and Finnish law regulates compensation
claims arising from so-called “suffering” in chap. 5 § 6 of the Finnish Liability Act. In the
Swedish law of today the compensation of so-called “particular interferences” following
chap. 5 § 1 no. 3 (in contrast to the old compensation for so-called “other interferences”)
only now includes non-material damage.*” The compensation for pain and affliction
(sveda och wdrk) or for other lasting hindrances (lyte eller annat stadigvarande men)
following chap. 5 § 1 no. 3 is also of a non-material nature. The corresponding rules in
Danish law are found in § 1 in conjunction with §8§ 3-4 Erstatningsansvarslov, and those
of Finnish law in chap. 5 § 2 of the Finnish Liability Act. It contains, however, a special
provision on the “particular interferences”. Furthermore, non-material damage is
compensated for in the areas of legal protection of industrial property and the right
to bare a name.*°® Finally, reference should be made to § 29 (2) of the Swedish marketing

400 Rummel (-Reischauer) ABGB II° § 1324 no. 11 and OGH 26th April 1989, JBl 1989,
792=RS0022551.

401 Bydlinski, JBl 1965, 173 and 237, 247.

402 OGH 16th May 2001, RS0115189 = ZVR 2001, 284, note Karner; see further Fotschl, VersRAI
2001, 60.

403 Criticism of this by Schobel, Ersatzfihigkeit reiner Trauerschiden — Generelle Rechtspre-
chungswende bei imateriellen Schiden?, RAW 2002/195, p. 206, 208 f., which promotes the
thesis that in the area of strict liability also, an extraordinarily high dangerousness which
clearly exceedes the “particular dangerousness” required to establish liability, is equivalent to
gross fault.

404 Hellner and Johansson, Skadestandsritto, 371; Vinding Kruse, A., Erstatningsretten® (1989) 346.

405 Hellner and Johansson, loc. cit. 373.

406 On the most recent changes see Sandstedt, Kurze Informationen iiber die Anderungen im
schwedischen Deliktsrecht, VersRAI 2002, 9 (10).

407 Sandstedt, loc. cit. 11.

408 Hellner and Johansson, Skadestandsritt®, 373, footnotes 56 and 57.
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law (marknadsforingslag),*®® which reads: “In determining the reparation to be provided

to a business enterprise, circumstances which are not of an economic nature may be
taken into consideration.” In the framework of § 21 credit information law [kreditup-
plysningslag (1973:1173)] and § 18 Debt Recovery Act [inkassolag (1974:182)] suffering
and other disadvantages of a non-economic nature are also taken into account. In
accordance with § 48 (1) personal data law (concerning data protection) [personupp-
giftslag (1998:204)] compensation for the damage to one’s feelings is awarded in the case
of conduct contrary to the law. § 54 of the law on worker participation [lag (1976:580)
om medbestaémmande i arbetslivet] provides a compensation claim for violations of this law;
here also, disadvantages of a non-economic nature may be taken into consideration
(§ 55). In § 3 (1) of the law on names and images in advertising [lag (1978:800) om namn
och bild i reklam] a corresponding claim following the disallowed use of names or images in
advertising is provided for, as long as the breach of the law occurred deliberately or
negligently.

129. United Kingdom In both English law and Scots law damages for non-pecuniary loss
are available where the delict/tort results in physical personal injury, death, psychiatric
injury, intentional invasion of a person’s personal sphere, defamation, or where there is
nuisance affecting the environment of immoveable property.#'° In cases of nuisance in
English law this is confined to householders, on a view that the tort is aimed at protecting
land.*'! However, recently in effect such a claim has been recognised in cases against
public authorities as available to a wider range of people affected though basing the claim
on a breach of Human Rights law.4!? In Scots law, though there is scant authority on the
question,*® an award of non-pecuniary loss can be made to a family member in a
nuisance case.*'* The question whether a distinction between intention and other bases
of liability has a bearing on whether non-pecuniary damages are available is in English
law currently controversial. The view has been expressed judicially that in all torts
involving intention damages for non-pecuniary loss are always available for distress,
inconvenience or discomfort.’ If this is correct and to be taken literally, it would follow
that damages to reflect this could be awarded in cases of intentional invasion of another’s
immoveable or moveable property, or in cases of fraud, for instance. However, it is
probable that non-pecuniary damages cannot be awarded in such cases, and this ap-
proach is too wide. The position then would be that in cases of nuisance affecting the
environment of immoveable property, of torts involving invasion of a person’s personal
sphere, also through a statutory innovation in cases of harassment, and in defamation
cases non-pecuniary damages can be awarded at a higher than nominal figure.*'® (Nom-
inal damages are available in respect of those torts that are actionable per se). Otherwise

409 SFS 1995:450.

410 Hunter v Canary Wharf [1997] A.C.

411 Tbid.

412 Marcic v Thames Water Facilities [2002] EWCA Civ 64.

413 N R Whitty, Stair Memorial Encylopaedia sv Nuisance (Reissue 2001) para 134.
414 Shanlin v Collins 1973 SLT (Sh Ct) 21.

415 Hunter v Canary Wharf [1997] A.C. 655 per Lord Hoffmann.

416 Protection from Harassment Act 1997.
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psychiatric injury, physical injury to the person (or death) must be proved.*!” This is the
position in Scots law,*'® where also the concept of nominal damages is not recognised as
such, being rather very low awards of non-pecuniary loss. In cases of psychiatric injury
where the claim is based on negligence but takes the form that it is alleged to have arisen
as a result of becoming aware of injuries caused or about to be caused to a third party
there will be no liability at all unless there is in the light of the relationship to the victim
of the person suffering the psychiatric injury and the spatial and temporal closeness to
the event, and the general nature of it, seen to be a relationship of proximity, such that it
is fair and reasonable for a duty of care to be capable of arising.*!” The same is probably
true of cases of psychiatric injury based on such facts where liability is strict, as in a
products liability case.*?® Non-pecuniary damages are generally available in strict liabi-
lity cases on the same basis as they are in negligence cases. Reflecting this the statutory
strict liability products liability regime**! specifically provides for the avoidance of doubt
with respect to death claims, awards in which are controlled by statute that this is the
case.*?? In the law of defamation liability is strict and awards under this head can be large.
In both England and Scotland defamation cases can be heard and decided by jury trial. In
response to the European Court of Human Rights*** holding that jury awards without any
control result in this field in a potential breach of Art. 10 ECHR (freedom of expression),
control at appellate level has now been instituted, putting maximum levels on such
awards. The terminology for describing awards of non-pecuniary damages differs between
English and Scots law. In certain small ways only does this reflect any difference of
substance. In Scotland these awards are categorised as awards of solatium as opposed to
damages for “patrimonial loss”. In England they are awards made under the head of
“general damages”, which is the heading that comprehends all aspects of a claim that are
not capable of precise assessment. In cases of physical personal injury the award in
England is characterised within this as an award for “pain and suffering and loss of
amenities of life”. The Law Commission for England and Wales has, following a detailed
consideration of the law, confirmed that it considers that it is appropriate for such awards
to continue to be made available. Its reasons are that to reform the law to abolish the
right to such damages would discriminate unfairly against those injured persons, who
happen not to suffer any substantial pecuniary loss, and empirical study has shown that

417 For this view see recently Tony Weir, Tort Law 147-148.

418 Ward v Scotrail Railways 1999 SC 266.

419 Alcock v Chief Constable of South Yorkshire [1992] 1 A.C. 310 (HL) and subsequent House of
Lords Cases.

420 The question has never been considered, but arguably follows from the meaning of the word
“caused” in Consumer Protection Act 1987 section 2(1), although in other situations of
psychiatric injury there would be liability under the Act for psychiatric injury, as “person
injury” is defined (section 45) as including “disease and any other impairment of a person’s
...mental condition”.

421 Consumer Protection Act 1987 section 6 1(a) and (c).

422 Fatal Accidents Act 1976 as amended (England); Damages (Scotland) Act 1976 as amended
(Scotland).

423 Tolstoy v United Kingdom 1995 20 EHHR 442.
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the public consider such awards appropriate.*?* As a result of case law development in
Scotland in the 1970s,* English awards of this type came to be treated as guidance to be
followed in assessing the comparable solatium award in Scots cases in which the injuries
and impact on life of the injured person were comparable. It has been recommended, too,
that English courts should in such cases, likewise, be aware of the level of awards in
Scotland.#*® In both jurisdictions the general nature of such awards results in them also
being made in cases where the claimant is permanently unconscious and shown not to be
suffering any pain.*?” In Scotland this position was arrived at*?® analysing solatium award
for personal injury into three components (while awarding one figure), namely, pain and
suffering, loss of faculties and amenities, and loss of expectation of life, which roughly
map onto the factors that are considered in an English award. A contrast between the
two systems is that in Scotland personal physical injury cases (and death cases) can be
decided by jury trial. It has recently been confirmed that the availability of this is not in
breach of the European Convention of Human Rights.#*® Reflecting this contrast, the
appellate courts in Scotland do not by judicial declaration raise the going rate for certain
typical types of injury to bring awards into line with a feeling that awards are generally
too low, as the English Court of Appeal has done from time to time.**° This is seen in
Scotland as inconsistent with the fundamental principle that the award should be fair
compensation tailored to the individual case.’! In death cases in Scotland awards for
non-pecuniary loss by the Damages (Scotland) Act 1976 were reclassified by abandoning
the traditional general term solatium in favour of a head of “loss of society and
guidance”,¥*? but in the event, other than the amounts becoming somewhat larger, no
substantive change in the factors taken into account occurred.** The award available is
available to a range of close relatives and is assessed by the court looking at the matter
generally. In England the equivalent awards, introduced originally to the law by statute
in the nineteenth century, are described as “bereavement” awards and are of amounts
fixed artificially by the current legislation, which have been changed from time to
time.*** They are slightly lower sums than those awarded in Scotland under the broad
approach there.

424 Law Comission, Damages for Personal Injury: Non-Pecuniary Loss (Report 257 (1999)) 3. 88.

425 Allan v Scott 1972 SC 59.

426 Law Comission, Damages for Personal Injury: Non-Pecuniary Loss (Report 257 (1999)) 3. 88.

427 West v Shephard [1964] A.C. 326 (HL) (England); Dalgliesh v Glasgow Corporation 1976 SC 32.

428 Dalgliesh v Glasgow Corporation per LJC Wheatley at 53.

429 Heasman v ] M Taylor & Partners [2002] ScotCS 63.

430 E.g. Heil v Rankine [2001] Q.B. 232 where an across the board increase of 20% was declared.

81 Heasman v ] M Taylor Y Partners (supra) per Lord Coulsfield at [28] — [29].

42 Damages (Scotland) Act 1976 section 1(4).

433 Dingwall v Alexander 1981 SLT 313 in theory left the matter open owing to different view
expressed from the bench on the topic.

434 Fatal Accidents Act 1976 section 1A(3) as amended by The Damages for Bereavement
(Variation of Sum) (England and Wales) Order 2002 SI 2002 No 644.
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(b) Contract law

130. Basic situations In the area of contract law it is much more difficult than in the
area of tort law to get a general overview of liability for non-economic loss. Art. 9:501(2)
PECL states succinctly: “The loss for which damages are recoverable includes: (a) non-
pecuniary loss [...]”. However, that does not really reflect the current legal position in the
jurisdictions of the EU. If one looks closer, one has to differentiate between at least three
basic situations: (i) liability for disappointed expectations of performance (example: the
photographer does not appear to the wedding appointment; the hotel does not live up to
the standard promised), (ii) liability for discrimination in the contractual or pre-
contractual sphere (example: someone is not taken on as an employee for gender-specific
reasons) and (iii) liability for the breach of certain objects of legal protection as a
consequence of a breach of contract (example: doctor’s liability for damaging health).

I31. Obstacles to the smooth running of the internal market The existence of different
rules in the area of liability for non-patrimonial loss subject businesses that operate in the
European market to very different risks of liability. They are subject to different financial
burdens, depending on which legal system applies where they do business.

The following may be mentioned in this context: for example, the fact that it is still
the position in some countries that employers, in relation to employees, are liable
for accidents at work under the general law of contract or tort. That can give rise to
large awards for pain and suffering and also for the bereaved in the event of a
fatality (as e.g Spain: Tribunal Supremo 3rd July 2003, RAJ 2003 no. 4323, p.
8119). Constrasting sharply with this is that in some other countries such as
Germany employers’ liability for accidents at work has been abolished and replaced
with a regime of social insurance. It is a fundamental principle, therefore, that a
German employer is liable neither for patrimonial losses nor for non-patimonial
losses. A Spanish business thus operates with respect to its own workforce under a
much higher risk of liability than does a German business. That is true, too, even if
it is carrying out the same work in a third EU member state. Furthermore, it may be
the case that an insurance policy in respect of workplace accidents will not cover
the losses which an employee can claim under the general civil law of the place
where the accident happened. An instance of this came before the Portuguese
Court of Appeal at Evora in a case decided on 15th November 1991 (CJ 1991-5 p.
262). The facts on which this judgment was based suggest it may be presumed that
the defendant Portugese transport company (which in the case before the court was
claiming on its accident insurance) was possibly deterred from undertaking
transport to Spain precisely because of the unsatisfactory state of its insurance
protection. Of course the problem of different levels of protection in respect of
non-patrimonial losses, not only affects cases of this type. It also affects a service
provider, for example, where the customer’s first priority is the non-economic value
to them of these services. For instance, if a wedding is held in the border area
between Germany and France and it is sought to have a photrographer for the
occasion, the organisers should always be advised to choose a French photographer:
should the photographs turn out badly (or not be taken at all) he, unlike his
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German competitor, would be liable to compensate for non-patrimonial loss (see
the discussion below at sections 138 ff).

So far as responses to this aspect of our questionnaire were received from industry
and commerce, they informed us that questions of liability for non-economic loss
would only be significant from their standpoint in relation to transactions with end
consumers and are therefore not relevant to the addressees concerned. The subject
of employer liability for acidents at work, which in parts of Europe is still governed
by private law, was not taken up.

132. The Package Travel Directive In the area of liability for non-performance or unsa-
tisfactory performance of core contractual obligations, a few binding models are already
present from European Community law, of which it can be generally said that they reflect
positively towards the compensatability of non-material damage in contract law. The
most important example is provided by art. 5 of the Package Travel Directive.¥*> This
compensation claim, as has in the meantime also been expressly confirmed by the ECJ,
covers not only compensation for non-material damage as a consequence of breaches of
contract which lead to damage to health, but also non-material damage as a consequence
of holiday pleasure missed-out on.*¢

435

436

Council Directive 90/314/EEC of 13th June 1990 on package travel, package holidays and
package tours, O] 1990 L 158, 59. The text of art. 5 reads, in as far as it is of interest here, as
follows: “1. member states shall take the necessary steps to ensure that the organizer and/or
retailer party to the contract is liable to the consumer for the proper performance of the
obligations arising from the contract, irrespective of whether such obligations are to be
performed by that organizer and/or retailer or by other suppliers of services without prejudice
to the right of the organizer and/or retailer to pursue those other suppliers of services. 2. With
regard to the damage resulting for the consumer from the failure to perform or the improper
performance of the contract, member states shall take the necessary steps to ensure that the
organizer and/or retailer is/are liable unless such failure to perform or improper performance is
attributable neither to any fault of theirs nor to that of another supplier of services, because: —
the failures which occur in the performance of the contract are attributable to the consumer, —
such failures are attributable to a third party unconnected with the provision of the services
contracted for, and are unforeseeable or unavoidable, — such failures are due to a case of force
majeure such as that defined in Art.4 (6), second subparagraph (ii), or to an event which the
organizer and/or retailer or the supplier of services, even with all due care, could not foresee or
forestall. [...] In the matter of damages arising from the non-performance or improper
performance of the services involved in the package, the member states may allow
compensation to be limited in accordance with the international conventions governing
such services. In the matter of damage other than personal injury resulting from the non-
performance or improper performance of the services involved in the package, the member
states may allow compensation to be limited under the contract. Such limitation shall not be
unreasonable. 3. Without prejudice to the fourth subparagraph of paragraph 2, there may be no
exclusion by means of a contractual clause from the provisions of paragraphs 1 and 2. 4. [...].”
(Italics added).

ECJ 12th March 2002, C-168/00, Simone Leitner v. TUI Deutschland GmbH & Co KG, ECR
2002, 1-2631 = ZVR 2002, 241; see on this Margit Maria Karollus, Entgangene Urlaubsfreude
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The decision in the case of Leitner concerned an Austrian family who booked and
began a fifteen day package holiday in a Turkish holiday club, the booking having
been made with a German tour operator. There they suffered salmonella poisoning
which had been caused by a meal served in the club. The whole holiday was spoiled
for the family. With the consideration that different rules on the compensatability
of non-material damage could lead to different financial burdens for the tour
operator and consequently to distortions of competition, the EC] based its decision
on a wide definition of damage. Therefore it also includes non-material damage,
and as already appeared from the text of the Directive, not only non-material
damage in the form of injuries to body or health, but also non-material damage in
the form of holiday pleasure missed-out on.

133. National implementation The Package Travel Directive has already been imple-
mented into most of the legal systems of the European Union, legally corresponding with
the case law of the ECJ already mentioned.*” This applies, for example, for Germany
(§ 651 f BGB), Sweden(§ 14 package tour law (lag om paketresor))**8 and Denmark (§ 21
package tour law (lov om pakkerejser)).#*? Up until the decision of the ECJ in the case of
Leitner, in some countries the legal situation is or was, however, rather unclear. Besides
Italy,**® Austria belongs to this group (the decision of the ECJ] was issued from the
submission by LG Linz) as well as Finland. §§ 23 ff of the Finnish lag om paketresor#*! at
any rate do not expressly mention non-material damage. Portugal implemented the
Package Travel Directive for the first time with the decree (Decreto-Lei) no. 198/93 of
the 27th May 1993, but this was reversed with Decreto-Lei no. 209/97 of the 13th
August 1997, and finally replaced with decree no. 12/99 of the 11th January 1999 on
agéncias de viagem e turismo. Art. 41 (2) lit. ¢ of this decree provides for the compensation
of material and non-material damage to customers and third parties having been caused
by acts or omissions of the tour operator or its representatives. Spain has a multi-act piece
of implementing legislation.**? In arts. 11-13 of the law 21/95 from the 6th July 1995 on

und Reisen “a la carte” — Zwei EuGH-Entscheidungen zur Pauschalreise-Richtlinie, JBI 2002,
566-5178.

7 Complete, but not always up to date list of the national implementation laws on the internet
under: http://europa.eu.int/celex/cgi/sga_rqst’SESS=17455!CTXT=7!UNIQ=6! APPLIC=ce
lexext!FILE=VISU_viana_7_0_1!DGP=0!MNELK&mnelink=390L0314#PT.

438 SFS1992:1672.

439 Of 30th June 1993 no. 472.

40 In Italian legal literature (Cavallaro, Prassi applicativa e sistema nel “danno da vacanza
rovinata”, Rass. dir. civ. 2002, 44) has indeed already been proposed art. 13 (2) of the Italian
implementing law no. 111 from the 17th March 1995 to be interpreted that it also covers non-
economic loss, but due to the lack of appelate case law one can not be certain, that this would
also be agreed with in practice.

441 Of 28th November 1994/1079.

442 Namely (1.) Ley nimero 21/95 de 06/07/1995, reguladora de los Viajes Combinados, BOE no.
161 of 7th July 1995, p. 20652 (Marginal 16379), (2.) Real Decreto nimero 271/88 of 25th
March 1988, por el que se regula el ejercicio de las actividades propias de las Agencias de
Viajes, BOE ntimero 76 of 29th March 1988, (3.) Orders of 14th April 1988, por la que se
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the regulation of package tours, the contractual liability of the organiser and of the travel
agent is regulated. These articles are silent on the question of the compensatability of
non-material damage, but the question is answered in the positive in the case law of the
appeal courts.*** These judgments are based, amongst other areas, on the case law of the
Tribunal Supremo, according to which contractual liability also recognizes very generally
a responsibility for non-material damage.

134. Discrimination in employment law Community legislation furthermore exists for
the prevention of gender-specific discrimination in employment law. In this respect
firstly Council Directive 76/207/EEC of 9th February 1976 on the implementation of
the principle of equal treatment for men and women as regards access to employment,
vocational training and promotion, and working conditions,*** is to be referred to. This
Directive against gender-specific discrimination has in the meantime been supplemented
through Council Directive 2000/43 /EC of 29th June 2000 implementing the principle of
equal treatment between persons irrespective of racial or ethnic origin,**> which had to
be implemented by July 2003, through Council Directive 2000/78/EC of 27th November
2000 establishing a general framework for equal treatment in employment and occupa-
tion**® and through Directive 2002/73/EC of the European Parliament and of the
Council of 23rd September 2002 amending Council Directive 76/207/EEC on the im-
plementation of the principle of equal treatment for men and women as regards access to
employment, vocational training and promotion, and working conditions.**? In Art. 15
of the Directive 2000/43 it is demanded in respect of compensation law, that “the
sanctions, which may comprise the payment of compensation to the victim, must be
effective, proportionate and dissuasive.” Art. 17 of Directive 2000/78 contains an almost
identical provision, and the corresponding provision in Directive 2002/73 (art. 6(2))
reads: “member states shall introduce into their national legal systems such measures as
are necessary to ensure real and effective compensation or reparation as the member
states so determine for the loss and damage sustained by a person injured as a result of
discrimination ... in a way which is dissuasive and proportionate to the damage suf-
fered...”. “Effective and dissuasive” in the sense of this measure may only be compensa-
tion if it includes compensation for non-economic damage.

aprueban las normas reguladoras de las Agencias de Viajes, BOE nimero 97 of 22nd April
1988, (4.) Decreto nimero 43/95 of 6th April 1995, de Reglamento de Agencias de Viajes de
la Comunidad Auténoma de las Islas Baleares, Boletin Oficial de la Comunidad Auténoma de
las Islas Baleares nimero 61 of 13th May 1995, p. 5021 (repealed by Decreto no. 60/97 of 7th
May 1997, BOCAIB no. 63, 24th May 1997) and (5.) Decreto ntimero 168/94 of 30th March
1994, de reglamentacién de las agencias de viajes de la Comunidad de Catalunya, Diario
Oficial de la Generalitat de Catalunya nimero 1924 of 22nd July 1994, p. 5061.

443 SAP Badajoz 6th September 1995, AC 1995\1727; SAP Asturias 25th September 2001, AC
2001\1943; SAP Vizcaya 22nd January 2001, AC 2001\ 125.

444 OJ L 39 of 14th February 1976, p. 40.

445 OJ L 180 of 19th July 2000, p. 22.

446 OJ L 303 of 2nd December 2000, p. 16.

447 QJ L 269 of 5th October 2002, p. 15.
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135. National implementation In front of the background of this European law-making,
extensive national legislative activity took place which concerned itself with a variety of
aspects of the discrimination problem. Due to its plentitude it could only be covered in a
specific study. The German legislator inserted particular compensation rules with respect
to non-material damage by § 611a (2) and (3) into the BGB. An extensive law on the
prevention of discrimination in the civil law is being prepared,*® but has not yet been
passed. In Dutch law it is accepted that certain discriminating acts of an employer could
represent a tort in the sense of art. 6:162 BW.** It is furthermore to be pointed out that
an employer under art. 7:611 BW is generally forced to carry out a high standard of care
and welfare. If the employer breaches this standard, it can create liability for material as
well as non-material damage, the latter in particular also in the case of objectively
unjustified terminations of employment.**® An actual financial loss is not a requisite;*!
compensation is also due if the employee finds a new position straight away.*>? For Italian
law arts. 15 and 16 of the Statuto dei lavoratori (L. 20th May 1970, no. 300) are referred to,
and furthermore art. 15 of the law on equality of treatment in the area of work (L. 9th
December 1977, no. 903). The Corte di Cassazione decided that contractual as well as
non-contractual claims could be enforced against discriminating acts. Even if the plain-
tiff decides upon the contractual claim, he can demand compensation for the damage
suffered.#>*> The problem of discrimination caused a lot of legislative activity in Sweden
and it is also discussed in detail in Austria, admittedly in front of a partly different legal
background.

136. Sweden Swedish law even criminalizes certain forms of discrimination in chap. 16
§ 9 of its penal code [brottsbalk (1962:700)]. A distinctive system of ombudsmen serves
the protection of particular employees. It is supplemented by numerous employment law
regulations which grant employees claims to “compensation for injury to one’s feelings”,
amongst which are §§ 12-15 of the law on the prohibition of discrimination of disabled
persons in working life [lag (1999:132) om forbud mot diskriminering i arbetslivet av personer
med funktionshinder], §§ 11-14 of the law on the prohibition in working life of persons due
to their sexual orientation [lag (1999:133) om forbud mot diskriminering i arbetslivet pd
grund av sexuell ldggning], § 7 (1) of the law on the prohibition of discrimination of part-
time employees and employees with positions of limited duration [lag (2002:293) om
forbud mot diskriminering av deltidsarbetande arbetstagare och arbetstagare med tidsbegrdansad
anstdllning], §§ 16-19 of the law on measures against ethnic discrimination in working life
[lag (1999:130) om dtgdrder mot etnisk diskriminering i arbetslivet] and §§ 25, 27 and 27a of
the equality law [jamstdlldhetslag (1991:433)]. For the implementation of Directive 2000/
43, in the Swedish Proposition 2002/03:65 the introduction of a new “discrimination
prohibition law” is proposed.

448 http://www.bmj.bund.de /images/11312.pdf.

449 H.R. 3rd December 1999, NJ 2000, 235.

450 H.R. 20th March 1992, NJ 1992, 495, H.R. 3rd September 1993, NJ 1993, 715.
451 H.R. 3rd September 1993, NJ 1993, 715.

452 H.R. 17th October 1997, NJ 1997, 266.

453 Cass. 8th July 2002, n. 9877, www.Legge-e-giustizia.it.
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137. Austria In Austrian legal literature it is insistently emphasized that discrimination
is intended to arouse fear, grief, uneasiness, disgust or a lack of well-being. Compensation
for such damage to feelings can enter the equation if the causer of the damage directly
aims at causing non-material damage.*** A substantial problem is contained within
§ 1330 ABGB, however, which excludes the compensation of non-material damage for
breaches of honour. A breach of the personality right to honour protected in § 16 ABGB
only gives rise to a claim for compensation for non-material damage if human dignity is
concerned.**® For the remainder, however, the problem of discrimination is concentrated
in employment law in Austria. According to academia and case law, the employer has a
duty to treat employees equally. The employer is barred from treating individual employ-
ees, arbitrarily or for irrelevant reasons, worse than the others.*® No general duty to treat
people equally exists, however. The employee is entitled to a claim to not be ignored for
reasons which are forbidden by the legislator, however. In cases of a breach of this, he is
entitled to compensation claims (even if he is not entitled to performance claims).*?
Material damage is to be compensated if the plaintiff can prove the causation of the
discrimination. He has to show accordingly, that he was the best-qualified candidate and
that without the discrimination he would certainly have been taken into consideration.
Peculiarities apply for discrimination on the grounds of gender. It is statutorily forbid-
den.*>8 The plaintiff merely has to make the discrimination believable, then it is the job
of the defendant to exonerate himself.#*° The law grants a non-fault-based*®® compensa-
tion claim in the amount of a certain number of month’s salary.*! Likewise, sexual
harassment by the employer and the omission of adequate remedial action against sexual
harassment by a third party, fall under the equal treatment law.*?> Art.1 §2 (1)b
Gleichbehandlungsgesety establishes the connection to human dignity; art. 1 § 2a (7)
Gleichbehandlungsgesetz also grants correspondingly a compensation claim in respect of
non-material damage.*® An analogous application of this regulation to other cases of
discrimination in working life, is admittedly rejected.**

138. The autonomous contract law of the member states The tendency gradually
emerging in EU Community law to compensate for non-economic loss in contract law

454 Koziol, Haftpflichtrecht I* (1997), Nr. 11/10.

455 Ajcher in Rummel-ABGB I® (2000) § 16 no. 18.

456 OGH 5th December 1990 SZ 63/218.

457 OGH loc.cit.

458§ 2 (1) Gleichbehandlungsgesetz, BGBI 108/1979 altered by BGBI 44/1998.

459 Art. 1 § 2a (9) Gleichbehandlungsgesetz.

460 Exception: Art.1 § 2 Abs. la no. 3 Gleichbehandlungsgesetz. The employer has to culpably
refrain from the prevention of sexual harassment by third parties.

461 Art. 1 § 2a Gleichbehandlungsgesetz.

462 §2 Abs.la Gleichbehandlungsgesetz. On questionable systematic classification Floretta/
Spielbrichler/Strasser, Arbeitsrecht 14 (1998), p. 333.

463 “Provided the disadvantage does not exist in the form of an economic loss, the employee has a
claim, in order to compensate for the disadvantage having come about through the breach of

dignity, to reduced compensation, however of at least 363.40 Euros.”

464 Floretta/Spielbiichler/Strasser, Arbeitsrecht 14 (1998) 344.
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also, is indeed echoed in some, but by no means in all, autonomous contract law regimes
of the European Union. Here the tendency is increasingly towards harmonizing contract
and tort law regarding compensation for non-material damage. As long as a generous
view is taken by the legal system in respect of tort law, it is also generally taken in
contract law, and the same applies vice versa. As long as the harmonization itself is only
carried out within the national laws of obligations, nothing is gained on a European
level, or put differently: again here an area can be seen in which the harmonization of
only contract law without the “inclusion” of non-contractual liability law would let
down the true modern trend of the national legal systems.

Some legal systems, for instance Italian law and Greek law, have different provi-
sions in the law of contract and the law of tort governing the compensation of non-
patrimonial loss. But there are others, for instance those of Germany, France,
Belgium, Spain, Austria and Sweden, that no longer make a distinction on this
basis (though they still differ greatly from each other with respect to their require-
ments). Businesses offering services of a type that will probably give rise to non-
patrimonial losses if they are rendered defectively or simply fail to be provided at all
compete for customers in the European market under starkly different conditions, if
one proceeds from the fundamental rule in private international law, in the absence
of a choice of law clause in the contract, that such a service provider is liable under
the law where it is habitually resident. It follows that it is probable that the like
services cannot be offered on the same terms (e. g. as to price), or where they are
offered on the same terms the success of that business will be adversely affected in
the long term by a competitive disadvantage in the European market.

We did not receive any responses to our questionnaire addressing this point and
consequently no concrete confirmation of this thesis.

139. Belgium and France Belgian and French law are completely in line with the PECL.
From the Belgian doctrine it is pointed out that the contractual obligee is entitled to a
claim for reparation of all damage which the debtor has caused through the non-fulfil-
ment of his contractual obligations, including moral damage.**> In the French legal
system, the principle that the préjudice moral suffered by the contractual obligee repre-
sents compensatable damage, today is not questioned.*®® In principle therefore, there is
no difference between contractual and tortious liability.

140. Spain This is also the case in Spain. The leading doctrine also assumes the com-
pensatability of danos morales for contract law. Art. 1106 CC does not exclude the
compensation of such damage.*? Since the beginning of the 1980’s this passes as en-

465 yan Gerven, Verbintenissenrecht 16, 133.

466 Malaurie and Aynes, Contrats et quasi-contrats!l, no. 574 p. 346.

467 Cavanillas Mugica and Tapia Ferndndez, La concurrencia de responsabilidad contractual y
extracontractual. Tratamiento sustantivo y procesal (1992) 39; Lacruz Berdejo, Elementos de
Derecho Civil, 2. vol.: Derecho de Obligaciones, 1. vol.: Parte General. Teorfa General del
Contrato. (1999, new edition) 209; de Angel Yagiez in Paz-Ares/Diez-Picazo/Bercovitz and
Salvador, Comentario del Cédigo Civil, vol. 112 (1993) 50.
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trenched in Spanish case law also.**® From more recent times, TS 31st May 2000,** for
example, is to be referred to. The Tribunal Supremo awarded here a passenger daros
morales against the airline as compensation for a flight delay of eight hours without an
excuse, which forced the passenger to stay in the airport for this length of time.

141. United Kingdom In the United Kingdom the starting point for consideration of
whether damages are available for non-economic loss arising from breach of contract is
that damages are not awarded for just the fact of breach of contract nor for mental distress
in the form, for example, of anxiety, frustration, disappointment or injury to feelings. But
there are exceptions. The House of Lords case that laid down this principle early in the
twentieth century*° rejected the possibility of such damages in a case at common law for
unfair dismissal of an employee by an employer in breach of the contract of employment.
The rule has recently been confirmed by the House of Lords in that context,*’! and also
generally in a case that held that damages of this type are not available in an action for
breach of contract by a client against a solicitor who had acted in the purchase of a
property for the client.*”? It is clear that, despite some nineteenth century Scottish
authority to the opposite effect,*”®> the approach is applicable in Scotland as well as
England.*”* However, the exceptions to the rule are important and in effect are subsidiary
rules allowing damages for non-economic loss if certain requirements are met. These
categories can be reconciled with the general rule since it is seen as based on policy to
exclude the “floodgates” being opened to too many claims of an indeterminate number
and extent.*”” As exceptions founded on this basis it follows that they are not to be seen,
as has sometimes been argued, simply as situations where such effects are foreseeable if a
particular sort of contract is breached*’® They are exceptions with their own principles.
First there is a recognised category of where the contract is of a type that “very object of a
contract is to provide pleasure, relaxation, peace of mind or freedom from molesta-
tion”,*’" and the breach is one that results in that not occurring. The classic examples
recognised (before the EC Directive) included package holiday contracts, as where the
facilities contracted for were not available at the holiday resort in question,*’® or where
they were significantly below the standard contracted as ones of “the highest amenity.”+?°
Similarly such damages have been awarded for breach of a contract to take photographs

468 T.S. 13th December 1984, RAJ 1984 (2), p. 4817, no. 6111; TS 3rd June 1991, RAJ 1991 (4),
p. 6033, no. 4407

469 RAJ 2000 (3) p. 7797, no. 5089.

470 Addis v Gramophone Co Ltd [1909] A.C. 488.

471 Johnson v Unisys Ltd [2001] UKHL 13.

472 Johnson v Gore Wood & Co [2002] 2 A.C. 1.

473 Cameron v Fletcher (1872) 10 M 301.

474 Assumed to be so in the leading Contract texts since Gloag, Law of Contract (2nd ed, 1929)
686-697.

45 Watts v Morrow [1991] 1 W.L.R. 1421 per Bingham L.J. at 1445.

476 Farley v Skinner (No. 2 [2001] UKHL 49; [2002] 2 A.C. 732 per Lord Steyn at [16].

417 Watts v Morrow [1991] 1 W.L.R. 1421 per Bingham L.J. at 1445.

478 Jarvis v Swan Tours Ltd [1973] Q.B. 233.

479 Colston v Marshall 1993 SCLR 43 (Scotland).
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at a wedding.*®® Despite in recent cases, maintaining a general principle subject to
exceptions in this area the House of Lords has extended the examples of this category
of exception to include breach of a building contract to construct a swimming pool at a
private house. The contract was described as one “for a pleasurable amenity”.#8! Arguably
this extension was made, however, only because in the circumstances of the case the
contract breaker would otherwise have escaped all liability since there was no financial
loss, the pool as built disconform to contract was of no less value than the one contracted
for and just as suitable, and it was a situation where an order requiring it to be changed to
that contracted for was not available as unjustifiably economically wasteful. In effect a
rather nominal sum was awarded for inconvenience. A further extension of this category
is that it has recently been made clear that a case may fall within this exception, even
though only an aspect of the contract in question was directed towards pleasure etc.*? “It
is sufficient if a major or important object of the contract is to give pleasure, relaxation or
peace of mind.”*8 Accordingly a surveyor who in breach of contract failed to advise his
client that a property that the client intended to purchase for his retirement was likely to
be significantly affected by aircraft noise was liable for damages for non-economic loss.
The second type of contract which if breached can result in liability for damages for non-
economic loss is a contract the purpose of which is to provide help to relieve an existing
state of stress. In one case solicitors who had been engaged by their client to take
appropriate steps to get legal protection again a man who was pestering her were
accordingly held liable to her. This approach is justified by reference to the forseeability
of distress occurring if the contract is not properly performed.*** Additionally where a
personal injury case is based on breach of contract damages are available exactly as they
would be if the case were based on tort or delict. If the relationship between the parties is
such that a duty of care would arise for negligence in tort/delict the same approach is
taken where the injury is psychiatric as has been applied in one case in England where
solicitors acting for a client in a criminal case so conducted his case that such a condition
resulted.*®

142. Germany Since the reform of 2002, Germany also belongs to the countries which
in the area of liability for non-material damage no longer (as before) differentiate in
principle between contractual and tortious liability. The contents of this reform have
already been described earlier in this study. Apart from the rules which have come
from European Community law, German contract law only recognizes liability for non-
material damage in cases of a breach of an object of legal protection named in § 253
(2) BGB. This means, for example, that there is not even compensation for the non-
material inequity suffered in the case of the unavailability of a rented holiday home. In
such a case the “pre-arranged combination of at least two holiday services” is lacking,

480 Diesen v Sampson 1971 SLT (Sh Ct) 49 (Scotland).

481 Ruxley Electronics Ltd v Forsyth [1996] A.C. 344.

482 Farley v Skinner (No. 2 [2001] UKHL 49; [2002] 2 A.C. 732.

483 per Lord Steyn.

484 Heywood v Wellers [1976] Q.B. 466 per James L.].

485 McLoughlin v Grovers [2001] EWCA Civ 1743; [2002] Q.B. 1312.
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and consequently it falls outside of the Package Travel Directive of the EU already
mentioned.

143. Sweden In Swedish law, the increased overlap of contract and tort law has also
stood out for a long time in the area of liability for non-economic loss, through the rules
of tort law having also been applied within contractual relationships.*3¢ A specific
regulation on the compensation of non-material damage outside of the mentioned cases
(package travel; discrimination) is found in § 38 (2) of the law on the protection of
positions of employment [lag (1982:80) om anstdllningsskydd]. For the remainder the
Swedish Liability Act, according to its chap. 1 § 1 expressly applies for breaches of
contract as well as torts committed.

144. Austria The same basic phenomenon of the coordination of contractual and non-
contractual liability regarding non-economic loss, is also encountered in Austria. Here
also, non-material damage, as much in the framework of a pre-contractual, as in the
framework of a contractual, obligation, is subject to the same rules as in the non-
contractual area.*” In the case of non-material damage by damage to property § 1331
ABGB applies, in the case of bodily injury, § 1325 ABGB applies.**® Correspondingly in
contract law, damages for pain and suffering are also awarded. If the disappointment of
expectations of a service comes about, the claim requires that the consideration to be
produced for a fee has a non-pecuniary worth and that the debtor has gross fault.** An
application of this principle is found in § 8 (3) of the Mietrechtsgesety (concerning the
grossly negligent breach of tenancy law caused by the renovation works carried out by
the landlord). For the remainder the rule applies, that the obligee does not receive
compensation for every injury to feelings, but rather (except cases of bodily injury) only
the worth of the particular predilection which the performance had for him, and even
this only in the case of malice, malicious glee or the presence of a punishable act on the
part of the debtor.

145. Italy The legal situation is difficult, and to a certain extent, unclear in Italy. The
starting point is the provision of art. 2059 CC, which is today seen as being extraordi-
narily problematic, and which regulates the compensatability of non-material damage in
the area of non-contractual liability, and in this respect orders that non-economic loss is
only compensatable if the law expressly provides for it. The consequence was a whole
array of problems, amongst which the creation of a completely separate category of
damage, namely that of so-called biological damage (danno biologico). Its acceptance
appeared even to be required constitutionally because the protection of body and health

486 HD 9 September 1932, NJA 1932 p. 457; HD 14 April 1965, NJA 1965 p. 124; see Hellner and
Johansson, Skadestandsritt® (2000) 164.

487 Koziol, Haftpflichtrecht I (1997) Nr. 11/14ff, S.355; also to be observed, however OGH
16.5.2001, ZVR 2001/73 note Karner.

488 See on this § 1325, OGH 12th December 1974, SZ 47/147 (claim for compensation for pain
and suffering of a customer against her hairdresser, who against her instructions and therefore
in breach of contract, cut her hair).

489 Koziol, loc.cit.
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was not sufficiently afforded by art. 2059 CC alone.*® With regards to contractual
liability it is at first noticeable that Italian contract law has absolutely no measures on
the compensatability of non-material damage. Its compensatability in a contract law
context was therefore always doubtful in cases where the contractual liability did not
represent a tort at the same time, which according to art. 2059 CC would grant solatium
in the case of a criminal offence (see art. 185 CP).#*! Where this is not the case, the
legislative silence seems to imply that for non-material damage compensation is not
owed. Art. 1321 CC points in this direction also, whereby a contract merely establishes
un rapporto giuridico patrimoniale, a patrimonial relationship. Art. 1174 CC on the other
hand, makes it clear that an obligation can serve to the protection of non-patrimonial
interests. In front of this background it has been argued that there would be no reason to
deny the compensatability of non-material damage where the contract is directed at the
promotion of the non-material interests of the contracting party.*”> However, a clear
confirmation of this thesis has not yet been provided by the case law. With regard to the
previously mentioned danno biologico, in the legal literature the opinion is represented
that it can also be the cause of contractual non-fulfilment, and in this respect it does not
have to depend upon the presence of a criminal act.** Finally art. 2087 CC is to be
referred to, which obliges an employer to take measures which are necessary according to
the nature of the work, the experience and the technical knowledge, in order to protect
the physical integrity and moral welfare of the employees. Danno morale as a consequence
of an injury to body or health also belongs to compensatable damage in the sense of this
claim, because the conduct of the employer which caused the damage in such a case is
relevant in criminal law.*** Danno biologico, on the other hand, is covered by compulsory
insurance relating to accidents and illness at work (art. 13 of the law no. 38/2000).

146. Greece In Greece, the legal starting point is similar to that in Italy; here, as in Italy,
the same discussion is being led. In the case of breaches of contract which do not
represent at the same time delictually relevant conduct, art. 932 does not apply. The

490 Corte cost. 14th July 1986, n. 184, at no. 15. See also Corte cost. 27th October 1994, no. 373,
at no. L.

491 If a breach of contract and unallowed conduct occur at the same time, the compensatability of
non-material damage scarcely appears to be problematic any more, see Franzoni, Dei fatti
illeciti, Commentario del codice civile Scialoja Branca, Libro quarto, Delle obbligazioni, arts.
2043-2059 (1981) 1186-1191; Bonilini, Il danno non patrimoniale, La responsabilita civile,
Una rassegna di dottrina e giurisprudenza diretta da Alpa-Bessone, V (1987) 417-419. A
different view, though De Cupis, Il danno, Teoria generale della responsabilita civile, I (1979)
127-136. In the case law the topic is scarcely mentioned. Due to the fact that there is a
frequent concurrence of actions regarding contractual and tortious liability, for the case law
practically no occasion exists to further work further on this question.

492 Costanza, Danno non patrimoniale e responsabilita contrattuale, in Riv. crit. dir. priv. 1987,
p. 1271

493 Bianca, Diritto civile, 5, La responsabilita (1994) 170-171.

494 Cass. 22nd March 2002, no. 4129, Giust. civ. Mass. 2002, 501.
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non-material damage is not compensatable in such cases due to art. 299 CC.*° In the
Greek legal scholarship, however, there is no lack of voices, as is the case in Italy, which
question this legal situation.*® Thus it is claimed, for example, that non-material
damage suffered as a consequence of a breach of contract could be made compensatable
by using arts. 57 and 59 CC.#7 These claims, however, provide for the compensation of
non-material damage in the case of breaches of rights of personality.

147. Portugal The Portuguese CC only deals with danos ndo patrimoniais in the frame-
work of tort law (art. 496 CC), and not in the general regime of the duty to compensate
(arts. 562 ff CC). This has led to the question of whether non-economic loss is exclu-
sively compensatable in the area of tort law. This question is answered in the negative by
the majority. The case law*’® as well as the predominant academia teachings**®
non-economic loss as also being compensatable in contract law. It is even recognized that
with damages to reputation (perda de prestigio ou reputacdo), even legal persons are
entitled to a contractual claim to compensation for non-economic loss.”®

consider

(5.) Aggravated and Exemplary (or Punitive) Damages

148. Definition The expressions “aggravated” and “exemplary” damages indeed origi-
nate from the English law of torts, but fundamentally describe categories which also
appear to be relatively comprehensible in the remaining legal systems of the EU. Ag-
gravated damages are general damages in the sense that they cannot be established by
specific proof and therefore have to be quantified by the court. They typically occur in
the case of torts involving non-corporeal rights of personality. If these turn out to be
perceptible and substantial, which is not seldom the case, then the liability of the
tortfeasor is “intensified.” At least following the theoretical concept, they do not exist
as punitive damages, but rather (as in compensation for pain and suffering) as compensa-
tion. If exemplary (or punitive) damages are awarded, then it is on the contrary, openly
admitted that these sums are not to compensate the injured party, but are there to deter
the tortfeasor: “The object of exemplary damages is to punish and deter”.>®! In practice of
course, the border lines between these two categories can become blurred.”®? This can be

495 Georgiades/Stathopoulos (-Georgiades), art. 932 no. 7; Georgiades/Stathopoulos (-Stathopou-
los), Art.299 no. 5.

496 Qverview by Georgiades/Stathopoulos (-Georgiades), art. 932 no. 7.

497 Papaxristou, ToS 1981, S.52.

498 See above all STJ 21st March 1995, BolMin]Jus 445 (1995) 487; further STJ 30th January 1981
BolMinJus 313 (1982) 212 and STJ 4ch July 1974, BolMinjus 238 (1974) 204.

499 Further Menezes Leitdo, Obrigacdes 13,339. Different view, however Antunes Varela, Obrigacdes
em Geral 110, 605.

500 STJ 17.10.1995 (concerning the totally spoiled annual party of a respected commercial
company by a catering service); the judgment is available online under: http://www.dgsi.pt/
jstj.nsf/0/CA86A25040BEDE6SFC003B1C57.

501 Rookes v Barnard [1964] A.C. 1129, 1221 (per Lord Devlin).

502 Further v Bar, The Common European Law of Torts I, nos. 605-613.
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seen when looking at the amount, as the higher the aggravated damages turn out to be,
the more they take on a punitive character.

The European Commission is already aware of the fact that there are many diver-
gences in the law governing aggravated and punitive damages resulting in obstacles
to the smooth running of the internal market. In its proposal for a regulation of the
European Parliament and the Council on the law applicable to non-contractual
obligations (Rome II) (see above at paragraph 16) it stated: “These general ob-
servations are particularly apt in the case of non-contractual obligations, the im-
portance of which for the internal market is clear from sectorial instruments, in
force or in preparation (...) Despite common principles, there are still major
divergences between Member States, in particular as regards the following ques-
tions: (...) compensation in excess of actual damage sustained (punitive and ex-
emplary damage) (...) During the consultations undertaken by the Commission,
several representatives of industry stated that these divergences made it difficult to
exercise fundamental freedoms in the internal market” (page 5 of the Explanatory
Memorandum).

We received scant response to this issue. One response to our questionnaire which we
received on this point was to the effect that there had been little or no experience with
punitive damages in Europe. Another response, however, indicated in general terms that
punitive damages do constitute a special problem.

149. Contract and tort law Aggravated and exemplary (or punitive) damages, in as much
as they are awarded at all, have remained until now almost exclusively a phenomenon of
non-contractual liability. In contract law naturally the phenomenon of contractual
punishment clauses can be found, but a contractual punishment must have been agreed
upon between the parties. In some jurisdictions, as in England and Scotland, the power of
parties in their contract to agree with legal effect that certain specific sums will be paid
on breach, is limited by a rule that if the sum in question is not a reasonable pre-estimate
of loss it will be unenforceable as a “penalty clause”.’®® “Legislative” contractual punish-
ments generally do not exist. However, the common law may now move to a position
where its long-standing recognition of the possibility of exemplary damages within tort
law is extended to some cases of breach of contract. Following the recent broadening of
the categories in tort law in which exemplary damages may be obtainable,>*
authority®® that they can never be obtained in cases of breach of contract is now open to
question. Accordingly, it has now been noted in academic literature that the rule may in
due course be argued to no longer survive.”® It has already been recognised in Canada
that if the breach of contract at the same time takes a form that can be seen as a tort and
the situation is one where under the criteria to be applied to tort, exemplary damages are

earlier

5

o

3 Dunlop Pneumatic Tyre Ltd v New Garage and Motor Co Ltd [1915] A.C. 79.
504 Kuddus v Chief Constable of Leicestershire Constabulary [2002] 2 A.C. 122 (HL).
505 Addis v Gramophone Co Ltd [1909] A.C. 1129.

506 E. McKendrick, Contract Law, Text, Cases and Materials (2003) 1095.
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to be awarded then it is equally so in respect of the breach of contract.’® It has been
argued in the academic literature in England now that the law should go further and
rather than encourage claimants to look for a way to show that there was also a tort in a
breach of contract case, to recognise the exemplary damages may be awarded in
appropriate cases for breach of contract as such.’® Notwithstanding this, it is thought
that it is only on rare occasions that the situation would be one where the behaviour of
the defendant in breach would be sufficiently outrageous to call for such an award,
particularly as there are now cases where the profit made by the defendant in some
situations can be claimed on the ground not of contract, but of restitution®®, and in such
a case the claim for exemplary damages assessed at a higher amount than that would
require some very special ground.

150. Breadth of application Real punitive damages are a peculiarity of Common Law. In
sharp contrast within the United Kingdom itself they are, in recognition of this,
decisively rejected in Scots law,’!® which in this respect has stressed the strand of its
doctrinal inheritance constituted by the European ius commune; based on this, too,
Scotland has, though there is little authority considering the idea at all, been held to
have rejected the concept of aggravated damages as well.’!'! However, aggravated
damages, on the other hand, are increasingly found in the remaining jurisdictions of the
EU. For this statement it is very important though, that one keeps the differentiation
criteria between these two forms of compensation sufficiently strict. The German and
the Swedish Supreme Court, for example, recently decided almost simultaneously that
“the notion of prevention demands that resultant profits be taken into account in
calculating the quantum of damages.”!? The rulings clearly include elements of private
punishment, they could equally have been recognized merely as aggravated and not
really as exemplary damages. The same holds true of art. 6:106 (1)(a) Dutch BW, under
which “the victim is entitled to such damages as appear equitable if the tortfeasor
intentionally inflicted harm of the type sustained.” Thus civil and criminal functions
merge wherever the compensation of immaterial losses is intended to give the plaintiff
moral satisfaction for the wrong he has suffered.

[51. Common Law The award of exemplary damages was indeed also criticised in
English Common Law. However, they have often been confirmed,’"® and their role has

507 Royal Bank of Canada v W Got & Associates Electric Ltd (2000) 178 D.L.R. (4th) 385 (SCC);
Whiten v Pilot Inurance Co [2002] SCC 18. (See also J Edelman, Gain-Based Damages (2002)
251 and ] Edelman, Exemplary Damages for Breach of Cotnract’ (2001) 117 L.Q. Rev. 19.

508 E. McKendrick (supra) 1096.

509 Attorney-General v Blake [2001] 1 A.C. 268 (HL).

510 Black v N B Railway Co 1908 SC 4444 per Lord President Dunedin at 4553.

511 D. Watt (Shetland) v Reid (EAT 25 September 2001) EAT 424/01 per Lord Johnston at [7].

512 BGH 15th November 1994, NJW 1995 p. 861. Almost identical considerations obtained in
Swedish HD 16th November 1994, NJA 1994:115 (pp. 637, 649): the economics of press
publications must also be considered: damages should be high enough to have a deterrent
effect.

513 Esp. in Cassell & Co. Ltd. v. Broom [1972] A.C. 1027 (HL).
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now been decisively reaffirmed,”'* as it has likewise recently been, for instance, in
Canada.’" In the course of this reaffirmation in England, which has been underpinned
by a new tendency to emphasise that tort law has functions other than compensation,’
there has developed some uncertainty as to how far the criteria may have been made
more general than they had been as formulated in Rookes v Barnard,’'” which had
previously been taken as definitive of the question. A recent first instance decision,’'8
has noted this new uncertainty,’!? but has taken the position now to be summed up in
three propositions: “The first is that the question whether or not to award exemplary
damages should be determined more by reference to the nature of the behaviour
complained of than by reference to the nature of cause of action to which that behaviour
has given rise. The second is that a powerful case can be made that such damages should
be considered where, and perhaps only where, the behaviour complained of gives rise to a
sense of outrage ... The third is that a recognised category in which such damages may be
awarded is where damages on an ordinary compensatory basis can be seen not to be
sufficient to do justice.” The first of these propositions underlines that an earlier
limitation of the role of exemplary damages to torts in respect of which both (2) prior to
Rookes v Barnard there was authority for their potential availability, and (b) the liability
was personal and not vicarious is no longer the law. Statements to the opposite effect in
Rookes v Barnard itself are considered to have been misunderstood®?° and, in any event,
such a limitation is to be rejected as irrational and illogical®?! The second proposition
indicates that the key issue is the sense of outrage. The third proposition comprehends
situations where the tortfeasor intended to profit, but it is now seen as capable of
applying more widely. The approach summed up in these two last propositions can be
seen as generalising from what was laid down in Rookes v Barnard itself, namely that
exemplary should be awarded in three®?? classes of cases.’”> The first class of cases
involves statutory authority,”?* the second where a government authority has displayed

514 Kuddus v Chief Constable of Leicestershire Constabulary [2002] 2 AC 122 (HL).

515 Royal Bank of Canada v W Got & Associates Electric Ltd (2000) 178 D.L.R. (4th) 385 (SCC) See
also J Edelman, Gain-Based Damages (2002) 16.

516 Influential for example now also in the extension of this situations where an employer is seen
as vicariously liable because a tort is committed within the the scope of an torious employee’s
employment.

517 [1964] A.C. 1129, 1221.

518 Douglas v Hello! Ltd [2003] EWHC 786 (Ch) per Lindsay ] at [272].

519 “The law was not as fully explored [in Kuddus v Chief Constable of Leicestershire
Constabulary| as it might have been” (ibid per Lindsay J at [272].

520 Kuddus v Chief Constable of Leicestershire Constabulary (above) per Lord Slynn at 1796, Lord
Mackay at 1802 and Lord Hutton at 1815.

521 Ibid and per Lord Nicholls at 1805-1807.

522 The rules in Rookes v Barnard appear not to have become established law in Ireland: White,
ILT 1987 pp. 60, 63-65. The case was not quoted in Maher v Collins [1975] L.R. 232 (Sup. Ct.)
which decided that adultery (then an offence) was no basis for awarding punitive damages.

523 See Lord Denning in Broom v Cassell & Co. Ltd. [1971] 2 Q.B. 354, 380-381 (CA).

524 Cf. sec. 13(2) Reserve and Auxiliary Forces (Protection of Civil Interests) Act 1951 (c.65)

(special case of conversion).
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‘oppressive, arbitrary or unconstitutional behaviour’, and the third where the defendant
had calculated before acting that his profit would exceed the compensatory damages he
would have to pay. Applying the new focus on the behaviour of the defendant rather
than the nature of the cause of action it follows that exemplary damages are not only
potentially available, as had previously been recognised, for example in cases of
intentional trespass to the person, trespass to property, defamation and deceit, but also
for instance in cases of misfeasance in public office’®® and in a case of breach of
confidence.’?® An earlier view that they could not be awarded in, for instance, nuisance
cases must now be seen as incorrect.’?’ Today, though, the question discussed, is whether
and under which additional requirements a claim for exemplary damages is considered in
the area of negligence liability.’?® The English Law Commission has suggested that such
punitive damages are only to be awarded in cases of negligence, if they involve
“deliberate and outrageous disregard of the plaintiff’s rights”.>?° The Irish Law Reform
Commission recommended a test defined in legislation as “high-handed, insolent,
vindictive or exhibiting gross disregard for the rights of the plaintiff”.>*® Another open
question now is whether exemplary damages are ever available where the tortfeasor has
been sentenced by a criminal court in respect of the behaviour that gives rise to the civil
claim. In one first instance case the principle was applied that nobody should be
punished twice for the same action to the effect that exemplary damages were not
available in a case of deceit against a defendant imprisoned for the fraud.>*!

I52. France and Belgium The continental European and Scandinavian legal systems
fundamentally decline, as has already been noted, to openly accept real punitive dama-
ges. In the French as well as in the Belgian legal systems, for example, the principle
applies, that a person who is liable does not have to compensate for more than the
damage caused.>*? In French legal literature it is pointed out, however, that the principle
is weakened by the fact that the quantification of the amount of compensation is a
matter for the discretionary judgment of the court. In particular, so it is said, the courts
occasionally use their pouvoir souverain d’appréciation, in order to estimate the scope of
damage as particularly broad in the case of a very serious faute.>** That can not be openly

5235 Kuddus v Chief Constable of Leicestershire Constabulary (above).

526 Douglas v Hello! Ltd [2003] EWHC 786 (Ch) per Lindsay ] at [272].

521 C.f. A.B. and Others v South West Water Services Ltd. [1993] 1 All ER 609 (CA) (which was in
fact not a case of “private nuisance” anyway, but one of “public nuisance” and breach of
statutory duty).

528 On A v. Bottrill [2002] 3 W.L.R. 1406 (P.C.), a decision by the Privy Council using New
Zealand law, see the analysis of Manning, L.Q. Rev. 119 (2003) 24-28.

529 Aggravated, Exemplary and Restitutionary Damages, Law Com. no. 247 (1997) 110-111.

530 Report on Exemplary damages (May 2000), 23.

531 Archer v. Brown [1984] 2 All ER 267 (Pain, J).

532 See for France Cass.civ. 9th July 1981, Bull. Civ. 1981, II, no. 156 p. 101 («Le propre de la
responsabilité civile est de rétablir aussi exactement que possible I'équilibre détruit par le dommage et de
replacer la victime dans la situation ou elle se serait trouvee si I'acte dommageable ne s’était pas
produit») and for Belgium Simoens, Schade en schadeloosstelling, no. 10 p. 22.

533 Malaurie and Aynes, Responsabilité délictuelle!!, no. 240 p. 137.
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given as a reason, however; the judgment would otherwise be squashed on appeal to the
Cour de Cassation.>** Examples for clear increased compensation obligations are found in
cases of breach of rights of personality. Here the courts can use their judgment to
compensate non-material damage with drastic sums.

One example amongst many is provided by the CA Paris from the 4th January
1988.5% It involved the publication of naked pictures of a famous person in the
magazine Courrier du Coeur. The photos of the plaintiff were taken in a private
capacity when she was 18 years old; they were later published without her consent.
The court awarded damages of 250 000 francs and based this sum on the one hand
with the gravity of the damage, and on the other, with the pursuit of profit of the
defendant. In French legal literature it is said that decisions of this type are also
aimed at being a deterrent and punishment.>*¢

153. Astreinte The astreinte, too, shows characteristics of a private punishment in the
opinion of the French academia.’*” The astreinte is a type of coercive enforcement
penalty which is ordered by a judge in order to overcome the opposition of the person
judged, if this person does not fulfil the duties imposed upon them in the judgment. In
practice the astreinte takes the form of a sum of money which the debtor has to pay to the
obligee, if the debtor does not carry out the judgment enacted against him.>?®

154. Portugal The “astreinte” developed by the French case law was taken into Portu-
guese law in 1983 with the Decreto-Lei No. 262/83 as “san¢do pecunidria compulsdria” in
art. 829-A CC,** although with the variation that 50% of the sum owed is to be paid to
the state (art. 829-A (3) CC). This sangdo pecunidria compulsdria can be judged in
addition to the sum which is payable under a contractual penalty clause (cldusula pe-
nal) .>* Its sanctioning function is fundamentally recognized for the area of non-contrac-
tual liability.>*! It is expressed in the reduction clause of art. 494 CC, it reads: “If the
liability is based on negligence, the duty to compensate can be fixed according to
equitable discretion as a lesser amount than that of the damage caused, as long as the
degree of fault of the tortfeasor, his own economic situation and that of the injured party
and other circumstances of the case justify this.” In the case of intention a reduction in
liability is ruled out. For the remainder non-contractual liability is limited to the com-
pensation of loss suffered (art. 566 (2) CC). A sanctioning function admittedly attaches

534 Cass.civ. 8th May 1964, Bull. Civ. 1964, II, no. 358 p. 269 («L'indemnité nécessaire pour
compenser un prejudice subi doit étre calculée en fonction de la valeur du dommage, sans que la gravité
de la faute puisse avoir aucune influence sur le montant de ladite indemnité »)

535 D. 1989 som., p. 92, obs. Daniel Amson.
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538 le Towrneau/Cadiet, Droit de la responsabilité et des contrats (2000/2001), no. 2584.
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BolMin]Jus 359 (1986) 39-126 and Almeida Costa, Obriga¢des®, 991.

540 STJ 3rd November 1983 BolMinJus 331 (1983).
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importance to arts. 496 (3) and 494 CC, which regulate the allocation factors for the
determining of the amount of compensation for non-economic loss. This deals at the
same time with compensation (compensacdo) and redress (desagravo).>*

155. ltaly Italian law also has as its starting point the principle that compensation for
property damage requires an economic loss.>* Punitive damages are therefore funda-
mentally unrecognized. It is to be pointed out, though, firstly in art. 96 (1) CPC, whereby
a party defeated in a court case can be judged to compensate at the request of the other
party, if the defeated party sued or let himself get involved in a trial in bad faith or with
gross negligence. The case law recognizes in this, in relation to art. 2043 CC, indepen-
dent grounds for liability.”** The claim for compensation has its basis solely in the
dishonest conduct of the suing party.’*> And secondly it is to be remembered that in
the case law occasionally explicit reference is made to the funzione punitiva of the danno
morale which, in respect of injury to a person’s dignity, is only satisfied if the anticipated
or actual profit for the defendant is considered in the calculation of damages.>*® Indeed,
one judgment based its compensation awarded on the tariff set by the criminal law.>*’

156. Spain In Spain the penal function of tort law is likewise fundamentally rejected.
As grounds for this, the constitutional guarantee of a criminal procedure for penal cases
is referred to. It is further referred to on this point that tort law can not have the purpose
of organizing an unjustified enrichment for the victim.>*® The beginnings of aggravated
or even punitive damages are seen by the academia in art. 9 (3) of the Ley Orgdnica 1/
1982, de 5 de Mayo, de Proteccion Civil del Derecho al Honor, a la Intimidad Personal y
Familiar y a la Propia Imagen (BOE no. 115 of the 14th May)># already mentioned several
times in this study. Following this measure the compensation extends, however, to cover
non-material damage which is to be valued corresponding to the circumstances of the
case and the gravity of the actual damage caused. This possibly permits aggravated
damages, but not however real punitive damages.>*°

[57. Austria After § 1324 of the Austrian ABGB the extent of the duty to compensate
points towards the “lost profit and the repayment of the offence caused” only being owed
in cases of “wicked intention” or “noticeable lack of care.” Therefore, as the leading

542 Menezes Leitdo, Obrigacdes 13, 339. See further Sousa Dinis, Dano corporal em acidentes de
viagdo, CJ(ST) V (1997-2) p. 11, 17.

543 Salvi, Il danno extracontrattuale, Modelli e funzioni (1985) 92.

544 Cass. 7 May 1998, n. 4624, Foro it. 1999, I, 1288.
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546 CA Rome 5th November 1990, Dir.inf. 1991 p. 845. Cf. Trib. Monza 26 Mar. 1990, Foro it.
1991, I, 2862.

547 Pret. Monza 19 December 1992, Foro it. 1994, I, 2291.

548 de Angel Ydgtiez, Tratado de Responsabilidad civil3 (1993) 60; Diez-Picazo, Derecho de datios
(1999) 46.

549 Luis Diez-Picazo loc.cit.

550 Pantaledn Prieto in Paz-Ares/Diez-Picazo/Bercovitz/Salvador, Comentario del Cédigo Civil,
vol. 112 (1993) 1972.
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academics state, now as before, the ABGB in no way mixes compensation and
punishment. The law only involves the compensation of damage caused.>”' The general
tendency of European tort laws in the calculation of damage, to take into account
advantages which the tortfeasor made in his dealings, can now also be observed in
Austria.>>* A penal element may moreover to some extent be contained in § 6 (1) of the
Media Law. The provision concerns the claim for compensation following a breach of
rights of personality through the media and names criteria for its calculation including
the type and extent of the circulation of the medium and numerically fixed highest sums.

158. Greece Also in Greece the view prevails, that the aim of compensation and com-
pensation for pain and suffering is the redress of damage suffered; the duty to compensate
has no penal character.>®® The notion of sanctions is not a feature of civil law because
this is geared towards the injured party and not the tortfeasor. As a result the gravity of
fault plays no role in the determination of the extent of the duty to compensate.>®* The
damage suffered represents the limit of the compensation to be given, because otherwise
it would result in an unjustified enrichment of the injured party.>*> Despite these reser-
vations, in the last few years the number of laws has fundamentally risen, in which the
thought of sanctions has made an entry into compensation law. Recent Greek legal
literature®>® refers for example to law 1178/1981 (changed by law 2243/1994), which has
introduced a minimum amount (!) for the sum of compensation for breaches of rights of
personality, it further refers to law 2123/1993 on intellectual property, whereby the
compensation owed is at least double the licence fee, which would have to be paid with
the lawful application of the respective laws. Even more important, however, is art. 10
(9)(b) of the consumer protection law 2251/1994. There it is provided for, that with the
calculation of non-material compensation, points relating to deterrence and prevention
are also to be taken into account. The motives for this law refer expressly to punitive
damages in Anglo-saxon law. Moreover, it has recently been clarified, that the recogni-
tion of foreign punitive damages awards in Greece is only excluded due to a violation of
the ordre public, if they turn out to be disproportionately high.>>”

551 Koziol, Haftpflichtrecht I’ (1997), no. 1/17, p. 11.
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159. Germany German tort law serves the safeguarding of legally protected interests,
and not the punishment of the tortfeasor.”>® Indeed prevention and redress belong to the
objectives of German liability law. However, these are only exceptionally of importance
in compensation law.>®® This is due to the fact that even in the case of a claim for
compensation for pain and suffering, the compensating function is at the fore; the
thought of redress only comes into the equation later.>® In the case of serious, deliberate
and commercialised intrusions into general rights of personality, the amount of financial
compensation is orientated at the commercially achieved profit which caused the da-
mage.’°! In the case of compensation due to a breach of general rights of personality,
following the case law of the BGH,>** it does not involve compensation for pain and
suffering in its actual sense, but rather it involves legal redress which goes back to the
protective orders from arts. 1 and 2 (1) of the constitution.”®® Allowing monetary
compensation is based on the thought that without such a claim, breaches of the dignity
and honour of people would often remain without sanction with the consequence that
legal protection of personality would die. In contrast to a claim for pain and suffering,
with a claim for compensation due to a breach of general rights of personality, the point
of redress for the victim is at the fore.’** Furthermore, legal redress should serve the
purpose of prevention.’®® The BGH has made it clear that a judgment to pay compensa-
tion is only appropriate for achieving the purpose of prevention, as required by the law on
rights of personality, if the scale of compensation constitutes a counterweight to the fact
that the rights of personality had been infringed for the purpose of obtaining profit. That
does not mean, however, that in such cases ruthless commercialisation of personality is to
carry out a “siphoning off of profits”, but rather that the achieving of profit from a breach
of law is to be included as a factor in the calculation for the decision on the amount of
compensation. A real restraining effect therefore has to come from the level of compen-
sation. As a further factor in calculation, the intensity of the breach of personality law
can be taken into account.’®® In the case law of the BGH the allowing of punitive
damages is incompatible with the fundamental idea of German law.’®” Indeed, with the
legal institution of contractual penalties (§§ 339 ff BGB), German law permits to a
certain extent a punitive function in private law. This requires, however, a corresponding
contractual agreement between the two parties and is therefore meaningless for tort

558  MiinchKomm-Mertens, BGB?, Introduction to §§ 823-853, no. 41.

559 Palandt-Heinrichs, BGB¢2, Introduction to § 249, no. 4.

560 BGH 6th July 1955, BGHZ 18, 149, 154.

561 BGH 15th November 1994, BGHZ 128, 1 = NJW 1995, 861 and BGH 5th December 1995,
NJW 1996, 984 (Caroline von Monaco).

562 BGH 15th November 1994, NJW 1995, 861, 864.

563 BVerfG 14th February 1973, BVerfGE 34, 269, 282, 292 = NJW 1973, 1221, 1223, 1226
(Soraya).

564 BGH 15th November 1994, NJW 1995, 861, 865; BGH 19th September 1961, BGHZ 35, 363,
369; BGH 5th March 1963, BGHZ 39, 124, 133.

565 BGH 15th November 1994, NJW 1995, 861, 865; BGH 22nd January 1985, NJW 1985, 1617.

566 BGH 15th November 1994, NJW 1995, 861, 865.

567 BGH 4th June 1992, BGHZ 118, 312, 339.
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law.%® In the case of the breach of non-discrimination relating to gender, a compensation
claim exists (as already shown) under § 611a (2) and (3) BGB, which following the case
law of the ECJ*® should have a deterrent effect. Here the view is represented, that the
claim is getting closer to punitive damages, but it is still in accordance with the system of
German compensation law.>”

160. Scandinavia. In Swedish law punitive damages are likewise almost completely
unknown. One of the few exceptions is found in HD 16th November 1994571 A
magazine published a montage of photos, in which the heads of prominent people were
copied onto pornographic picture sequences. The publisher was ordered to pay generous
compensation for insult. According to the court, “in consideration of the character of the
criminal offence commited and the economic considerations which prompted the
publishing, [there were] reasons to quantify the compensation so high that it could also
have a deterrent effect.””??> Very similar tendencies can be found in the Danish case law.
HD of the 16th April 1985°” concerned a men’s magazine which published topless
photos of a well-known Danish singer. The photos were secret and taken without the
consent of the plaintiff. The court took into consideration the magazine’s pursuit of
profit, among other things, when determining the amount of compensation, but said at
the same time that the pictures were only harmful due to the circumstances in which
they were taken.

(6.) Recovery of Pure Economic Loss”

161. Introduction Recoverability of pure economic loss is an issue which stands at the
cutting edge of many questions: how far can tort liability expand without imposing
excessive burdens upon individual activity (or, as some may wish, to what extent should
tort rules be compatible with the market orientation of the legal system)?*”* How should

568 BGH loc.cit.

569 ECJ 22nd April 1997, NJW 1997, 1839, 1840.

570 Palandt-Heinrichs, BGB2, Introduction to § 249, no. 4, with further references.

571 NJA 1994 p. 637.

572 Axberger, Ara och integritet, JT 1995-95 p. 716 (726 f) as well as Hellner and Johansson,
Skadest&ndsritt® (2000) 408 interpret that as partial punitive damages.

513 UfR 1986 p. 405.

*  Authored by Mauro Bussani; sub-edited by Christian von Bar. This Chapter is largely based on
research conducted over the last six years by V.V. Palmer and the author. See Bussani and
Palmer (eds.), Pure Economic Loss in Europe (Cambridge: Cambridge University Press, 2003).
Information on Swedish law by Johan Sandstedt. This part is concerned with tort law alone;
pure economic losses are recoverable in all European contract law systems.

574 Benson, ‘The Basis for Excluding Liability for Economic Loss in Tort Law’, in D.G. Owen, The
Philosophical Foundations of Tort Law (1995), pp. 427, 431. The same author, articulating a
well known topos among tort lawyers (see e.g. Viney, Introduction a la responsabilité, in
Ghestin (ed.), Traité de droit civil (1995), p. 21; Monateri, La responsabilita civile, in R. Sacco
(ed.), Trattato di diritto civile (1998), p. 8ff.) writes: “[T]he fact that every individual is
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the tort law of the twenty-first century — or the provisions of a projected European code —
approach this issue? As a matter of policy, should the recovery of pure economic loss be
the domain principally of the law of contract?

162. No universal definition There has never been a universally accepted definition of
‘pure economic loss’. Perhaps the simplest reason is that a number of legal systems
neither recognize the legal category nor distinguish it as an autonomous form of damage.
Nevertheless, where the concept is recognized, as in Germany and Common Law
systems, it is apparently associated with a rule of no liability and a definition is likely to
be found. However, as it will be made clear by the following pages, the contrasting
approaches do not follow the familiar common law/civil law divide, for civil law is itself
divided to some extent over this question.

163. Pure versus consequential economic loss What the ongoing debate about the no-
tion of ‘pure economic loss’ makes clear is twofold: the negative cast and the patrimonial
character of that loss. In countries where the term is well recognized, its meaning is
essentially explained in a negative way. It is loss without antecedent harm to plaintiff’s
person or property. Here the word ‘pure’ plays a central role, for if there is economic loss
that is connected to the slightest damage to person or property of the plaintiff (provided
that all other conditions of liability are met) then the latter is called consequential
economic loss and the whole set of damages may be recovered without question. Con-
sequential economic loss is recoverable because it presupposes the existence of physical
injuries, whereas pure economic loss strikes the victim’s wallet and nothing else. In
Sweden, where the legislator says that only victims of crimes may recover for pure
economic loss, the Tort Law Act 1972, § 2, defines the notion exactly in these terms:
‘In the present act, “pure economic loss” (ren formdgenhetsskada) means such economic
loss as arises without connection to personal injury or property damage to anyone.”””> A
similar definition seems to prevail in England and Germany.>7®

164. An artificial distinction? One will discern from these preliminary remarks that the
distinction under discussion is highly technical, perhaps even artificial. This impression

somewhere and is making use of some external objects, with the result that he or his property is
put into relation with them and is subject to being affected by conduct that affects them, is an
inevitable incident of being active in the world ... as beings who exist in space and time and
who are inescapably active and purposive, persons are necessarily and always connected in
manifold ways with other things which they can affect and which in turn can affect them as
part of a causal sequence.” Benson, Excluding Liability, at p. 443 (emphasis and footnotes
omitted).

575 wan Gerven/Lever/Larouche (eds.), Tort Law: Scope of Protection (1998), p. 44.

576 See Lord Denning’s statement that ‘it is better to disallow economic loss altogether at any rate
when it stands alone, independent of any physical damage’. Spartan Steel & Alloys Ltd v Martin
& Co. Ltd [1973] Q.B. 27. Regarding Reiner Vermdgensschaden, van Gerven et al., Tort Law
(1998) at p. 43, speak of a ‘worsening of one’s overall economic position (loss of profit, di-
minution in the value of property, etc.) that is not directly consequential upon injury to the

person or damage to a particular piece of property’.
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is based upon two technical features of the exclusionary rule. The first feature is that
‘consequential’ economic loss only describes a relationship of cause and effect within the
same patrimony (plaintiff’s). All relation of cause and effect running between patrimo-
nies is technically excluded. Put another way, when pecuniary loss is described as ‘pure’
(rather than ‘consequential’) it is apparent that each patrimony is viewed as an inter-
ruption of causation. For example, an injury to B (say, the breadwinner of the family)
may have an immediate and foreseeable economic consequence upon A (his dependent
child). Yet this causal impact is disregarded by the way in which our subject is defined.
The child’s loss of support will not be called ‘consequential’ economic loss, though
clearly it did arise as a ‘consequence’ of physical injury to a parent. It is apparent, then,
that those legal systems which employ these labels conceive of economic loss as an
isolated phenomenon, as if plaintiff’s patrimony were a separate world, cut off from all
others. It is also apparent that this logic defies economic and social reality. In the real
world, ‘a practically unlimited range of interests are intertwined in an almost unlimited
variety of ways’.>”” The affairs of economic actors are highly interdependent, connected
to one another by a web of rights and duties that bind together contractual, proprietary
and any other sort of legal interests. In these circumstances it is reasonably foreseeable
that damage to any one interest may affect other interests. Indeed, it has been rightly said
that ‘no reverberation from the initial damage, so long as it arises through this inter-
dependence of interests, can intelligibly be distinguished as extraordinary or unforesee-
able’.””® Yet the inevitable effect (of what we might call the exclusionary rule’s ‘atomistic’
approach to causation) is that the scope of ‘consequential’ loss is artificially narrow, and
accordingly the incidence of ‘pure’ economic loss is greatly multiplied. A second tech-
nical aspect is that, although all countries following the exclusionary rule may be in
‘acoustical’ agreement on the proposition that ‘consequential loss’ is recoverable, they
actually do not agree in concrete instances how it will be applied. Since consequential
loss is a causal construct influenced (in its ultimate results) by policy considerations, it is
unsurprising to find divergent interpretation at national level. Some national courts have
developed rules that require a more stringent connection between antecedent physical
loss and the economic harm which results from it. Under such rules the court may
conclude that plaintiff’s loss was ‘pure’ (hence unrecoverable) because there was insuffi-
cient relation to prior physical harm sustained by the plaintiff. Yet judges in other
systems, employing less exigent notions, may deem the same loss ‘consequential’ and

thereby permit its recovery.’”

165. Actor’s state of mind: intention versus negligence The exclusionary rule is associ-
ated with economic loss caused by negligent behaviour, not intentional wrongdoing.
European systems do not begin to diverge until the question becomes one of liability for
negligence. Here is a kind of rubicon which some fear to cross and others blithely dismiss.
However, all systems agree that intentionally inflicted pure economic loss is recoverable
in circumstances where the conduct in question is regarded as culpable, immoral or
contrary to public policy. The significance of this point is of more practical importance

517 Benson, ‘Excluding Liability for Economic Loss’, at p. 431.
578 Ibid.
519 won Bar, The Common European Law of Torts, vol. II (2000), pp. 30-5, 487-9.
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than it may appear at first sight. Its range of application may be somewhat greater than
the narrow, infrequent form of liability which the words ‘intentionally inflicted’ harm
suggests. In some systems a broad, flexible meaning is given to the ‘intention’ element.’°
Furthermore, though harder to prove than negligence, the incidence of financial fraud is
not a rare occurrence. A consistent rule across Europe is therefore an important protec-
tion. Secondly, we think it is interesting to observe from the comparative point of view
that the shift to higher degrees of culpability tends to broaden the scope of recovery in all

systems.

166. Ricochet loss We venture to set forth four categories that seem to be functionally
and relationally distinct. The first of these four categories is ricochet loss. ‘Ricochet loss’
classically arises when physical damage is done to the property or person of one party, and
that loss in turn causes the impairment of a plaintiff's right. A direct victim sustains
physical damage of some kind, while the plaintiff is a secondary victim who incurs only
economic harm (Example: A has a contract to tow B’s ship. C’s negligent act of sinking
the ship makes it impossible for A to perform his contract and thus deprives him of
expected profits. A’s financial loss is the ricochet effect of C’s negligence toward B. The
loss is purely economic, since no property interest of A’s has been impaired.)*$! A
ricochet loss can also arise from the impairment of an employment contract. For
example, B is a key employee in A’s business or sporting team. C’s negligent driving leads
to B’s death or incapacity, thus causing A’s team or business to lose profits and revenues.
Here B’s injury is physical, but A’s loss is purely financial. The Italian Meroni Case®®? and
some of the so called ‘Cable Cases’®’ are also variations of ricochet harm.

167. Transferred loss Here, C causes physical damage to B’s property or person, but a
contract between A and B (or the law itself) transfers a loss that would ordinarily be B’s
onto A. Thus a loss ordinarily falling on the primary victim is passed on to a secondary
victim. The transfer of the loss from its ‘natural’ to an ‘accidental’ bearer differentiates
this from a case of ricochet loss, where the damage in question is not transferred but is a
distinct damage to the interests of the secondary victim. These transfers frequently result
from leases, sales, insurance agreements and other contracts that separate property rights
from rights of use or specifically reallocate risk bearing. (Example: A is time charterer of
a ship owned by B. The day before the time charter is going to effect and while the ship is
in B’s possession, C negligently damages the ship’s propeller, thus necessitating repairs
and a two-week delay, which causes A to lose all use of the ship. Here B suffers property
damage, and ordinarily B as owner would recover for the consequential loss of the ship’s
use, but the right of use had been transferred to A by the boat charter. So A’ s loss is

580 See e. g. von Bar, ‘Liability for Information and Opinions Causing Pure Economic Loss to Third
Parties: A Comparison of English and German Case Law’, in B. Markesinis (ed.) The Gradual
Convergence (1994), p. 991f., at 104.

581 The example closely follows La Sociéte Anonyme de Remorquage a Helice v. Bennets [1911] 1 KB
243.

582 Torino Calcio SpA v. Romero, Cass. Civ., SU 26 January 1971, no. 174, Giur.it., 1971, I, 1, 681.

583 See e.g. Spartan Steel & Alloys v Martin & Co. [1973] Q.B. 27.
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purely pecuniary because he has no antecedent property loss).”* A similar effect can
result under a sales contract which reserves title in B (seller) while the goods are in
shipment, but places the risk of loss in transit upon the buyer A. If the goods (still
technically owned by B) are damaged in transit by the carrier’s negligence, then a loss
normally incurred by the owner has been transferred to A. A’s loss is purely financial
since he has no property interest in the goods.”® A similar result is reached when the
transfer occurs by operation of law. For example B, A’s employee, may be injured by the
negligent driving of C and thus find himself unable to work for three months.
Nevertheless, a statute requires A to continue to pay B’s salary, even though no work is
received in return. Thus what ordinarily would have been B’s loss is statutorily
transferred to A as a combined result of C’s negligence and the effects of the pay
continuation statute. Transferred loss cases are liability neutral from the perspective of
the tortfeasor and should avoid fears of indeterminate liability. An additional argument
in favour of an award of compensation is that the tortfeasor who is clearly liable to the
primary victim should not benefit from the accidental operation of rules which by pure
chance exclude him from liability. According to von Bar, the concept of transferred loss is
intended ‘to prevent someone appealing to rules whose purpose is not to protect that

person, but to protect others’.>8¢

168. Closure of public markets, transportation corridors and public infrastructures Here,
economic loss arises without a previous injury to anyone’s property or person. There may
be physical damage, but it is to ‘unowned resources’ that lie in the public domain.’$” A
single negligent act may necessitate the closure of markets, highways and shipping lanes
which no person directly owns, yet the closure inflicts economic loss on individuals
whose livelihoods closely depend upon the use of these facilities. This category raises the
greatest concern about liability to an indeterminate class in an indeterminate amount. A
financial ripple effect is then at its height. (Example: C negligently spills chemicals into
a river, and all traffic on the waterway is suspended for two weeks during a clean-up
effort. As a result, shippers must take more expensive overland routes, and marinas, boat
suppliers, hotel operators and commercial fishermen in the area suffer severe economic
loss).>88 A similar chain of loss may arise when C negligently allows infected cattle to
escape from his premises, and the government must order all cattle and meat markets to
close. As a result, broad classes of plaintiffs will suffer pure economic loss, including
cattle breeders who are unable to sell their stock and butchers who are unable to obtain

supplies.>®

584 The illustration is based upon Robins Dry Dock v Flint, 13 F 2d 3 (2nd Cir. 1926), 275 US303
(1927).

585 This illustration is based upon The Aliakmon [1985] 2 All ER 44.

586 yon Bar, Common European Law of Torts, I, p. 510.

587 Goldberg, ‘Recovery For Economic Loss Following the Exxon Valdez Oil Spill’, (1994) 23
Journal of Legal Studies 1, 37.

588 Cf. Louisiana ex rel. Guste, v. M/V Testbank (The Testbank), 752 F 2d 1019 (1985).

589 Weller v. Foot and Mouth Disease Research Inst. [1966] 1 Q.B. 569.
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169. Reliance upon flawed data, advice or professional services Those who furnish advice,
prepare data or render services concerning financial matters often understand that the
information will be furnished to a client and then relied upon by third persons with
whom they have no contractual relation. If the advice, data or services are carelessly
compiled or executed, this may not necessarily breach the provider’s contract with their
client but the relying third party will sustain pure pecuniary loss. (Example: C, an
accountant, carelessly conducts an audit of B, a publicly-traded company, and vastly
overstates the company’s net financial worth. Relying upon the accuracy of the audit,
investor A buys shares in B at twice their actual value. Here, A’s loss arises not in
consequence of physical damage to B, but on the basis of misplaced reliance.) Similarly,
erroneous information about a client’s solvency may lead to financial losses. Thus A,
before extending credit to B, takes the precaution of asking C (the merchant bank where
B kept its account) for an assessment of B’s creditworthiness. C carelessly replies that B is
‘good for its ordinary engagements’ (when in fact B would soon go into liquidation), and
thereby influences A to advance credit and to lose a large sum.>* Here, A’s loss is purely
financial, not because it ricochets off or is transferred from someone else’s physical
damage, but because it arises directly from A’s reliance. Professional services for a client
may cause pecuniary loss to a non-client. B, an elderly man, asks C, his lawyer, to prepare
a will in which he will leave € 100,000 to A. C takes no action for six months, as a result
of which B dies intestate and A receives nothing.’*" A’s loss is purely economic.

[70. Present versus future loss It is the loss of expected wealth — unrealised profits,
cancelled legacies — that present the sharpest question for tort law. The difficulty is not
simply that the demand for proof is more exigent — by definition, expectancies explore a
future that only might have occurred — but also the appropriateness of affording
protection in tort. For when an economic expectation receives legal protection in tort, as
in principle it does under French law, the plaintiff can be compensated to the same
extent as if he or she were protected by a contract with the tortfeasor.’*? In countries
where an exclusionary rule of tort law exists, we may find a tendency to say that wealth
expectancies should be protected in contract.’”® For example, German courts are
generally unable to approach the question through tort, but at the same time they
willingly stretch contractual concepts that make the defendant liable to the plaintiff,
although there is no actual contract between the parties.

590 Hedley Byrne & Co. v Heller & Partners Ltd [1964] A.C. 465 (HL).

591 See White v Jones [1995] 2 A.C. 207 (HL) and Ross v Caunters [1980] Ch. 297.

592 See Viney and Jourdain, Conditions de la responsabilité, 71 ff., 195 ff.; Viney, Introduction a la
responsabilité, 360 ff.

593 Note, for example, the tense unease in the following statement from a British judge: ‘I do not
consider that damages for loss of an expectation are excluded in cases of negligence arising
under the principle in Hedley Byrne, simply because the cause of action is classified as tortious.
Such damages may in principle be recoverable in cases of contractual negligence; and I cannot

see that, for present purposes, any relevant distinction can be drawn between the two forms of

action.” per Lord Goff of Chieveley in White v Jones [1995] A.C. 207.



124 Part One: Non-contractual Liability and Contract Law

[71. A challenge to traditional views In these circumstances it becomes difficult to tell
where tort ends and contract begins. We seem to be at the frontier where functions meet
and merge, for although it has been theorized that contract creates wealth whereas tort
only protects that which we already have,”®* the notion of pure economic loss presents,
at a European level, a challenge to traditional views about the relationship between
contract and tort law.

172. Basic arguments for the exclusionary rule Although their rational basis is open to
discussion, it will be useful to set out the fundamental arguments which are usually
presented in support of an exclusionary rule. These are (i) the floodgates-argument, (ii)
the scale of human values-argument, and (iii) the historic argument. However, the
validity of these arguments can not be discussed here.

173. The ‘floodgates’ argument This is the most important of the three arguments. Its
first strand is the belief that to permit recovery of pure economic loss in some cases would
unleash an infinity of actions that would burden, if not overwhelm, the courts. If
defendant’s negligence necessitates the closure of trading markets or shuts down all
commerce travelling on a busy motorway, there may be hundreds, perhaps thousands of
people who would be financially damaged. Assuming a large number of these cases were
to reach the courts, there would be administrative chaos. The court system could not
cope with the sheer numbers of claims. The second strand is the fear that widespread
liability would place an excessive burden upon the defendant. The potentially staggering
liability would here be out of all proportion to the degree to which the defendant was
negligent. It is also said that it is manifestly impossible for a defendant to predict in
advance how many relational economic loss claims he might face when, for example, he
injures the property of a primary victim. Whether there is a small or large class of
secondary loss sufferers depends, fortuitously, upon the number of parties with economic
interests linked to the exploitation of the property. The third strand of the argument
maintains that pure economic loss is simply part of a broad modern trend towards
increasing tort liability, a trend that must be kept under control.””

174. Scale of human values A second argument is cast in terms of philosophical values.
[t maintains that intangible wealth is not, and should not, be treated on the same level as
protecting bodily integrity or even physical property. People are more important than
things, and things are more important than money.’*® The law protects interests accord-

594 Weir, ‘Complex Liabilities’, no. 6, International Encyclopedia of Comparative Law, XI (1976)
5: ‘Contract is productive, tort law protective’.

595 Spier (ed), The Limits of Liability: Keeping the Floodgates Shut (1996) and also Spier (ed), The
Limits of Expanding Liability: Eight Fundamental Cases in a Comparative Perspective (1998).

596 The argument has been made in England that ‘The philosophy of the market place presumes
that it is lawful to gain profit by causing others economic loss ... Certainly there seems to have
developed an understanding that economic loss at the hands of others is something we have to
accept without legal redress, unless caused by some specifically outlawed conduct such as fraud

or duress’ The Aliakmon [1985] 2 All ER 44, at p. 73, per Lord Goff.
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ing to their rank. And so “a legal system which is concerned with human values (and the
law is supposed to reflect the proper values of society) would be right to give greater
protection to tangible property than to intangible wealth”.>?

175. Historical perspective Some scholars assert that pure economic loss has traditionally
been left unprotected by the law. Kdtz deduces a teleological point in the evolution of
tort law: the primary purpose of the law in England and Germany, he maintains, has
‘always been’ to provide protection against personal injuries and harm to physical prop-
erty. Pure economic loss seems to have been left out of historical development, at least in
those two countries.””® Feldthusen argues that the rules of tort based on foreseeability were
developed for physical damage and are not workable outside of the context for which
they were developed. The straightforward application of the foreseeability test to claims
of pure financial loss would lead to ruinous levels of liability.>%°

I76. Liberal regimes The aforementioned arguments against recoverability of pure
economic losses are, however, far from being accepted everywhere, in particular not in
what we will call the “liberal regimes” of Belgium, France, Greece, Italy and Spain. A
leading characteristic of a liberal regime is the presence of a unitary general clause in the
codified law which does not, a priori, screen out pure economic loss. Lacking a numerus
clausus of protected interests imposed by the legislator, these regimes have no in-
principle objection to allowing compensation for stand-alone economic harm. The
unlawfulness of causing such a loss is not an antecedent abstract question but only an
outcome dependent upon whether the normal elements of fault liability are satisfied.
These systems are not simply liberal in appearance and approach but in their results as
well. A second characteristic is that liberal regimes reach solutions to questions of purely
pecuniary loss almost exclusively on the basis of extra-contractual liability and not by
crossing over to contract principles. The liberal regimes deal with pure economic loss
autonomously in tort, unlike many “conservative” regimes where recourse to contractual
and statutory solutions is a standard means of tempering the rigidity of the law of tort. A
final characteristic of these regimes, but one that is difficult to discern and substantiate,
is the possible use of surreptitious techniques to keep this liability issue under control. To
the extent that judges in liberal regimes have any policy restraining recovery for pure
economic loss, as some observers suspect they do,°® they do not admit or deal with it
openly. It would of course be possible to carry out such a policy covertly through subtle
manipulation of the ordinary requirements of the general clause (particularly the causa-
tion requirement) but judicial tendencies of this kind would be unavowed, uncertain and

597 Weir, A Casebook on Tort (9th edn, 2000) 6.

598 Kotz, ‘Economic Loss in Tort and Contract’ RabelsZ 58 (1994), 428.

599 Feldthusen, Economic Negligence, 10-11.

600 See, e.g. Khoury, ‘The Liability of Auditors Beyond Their Clients: A Comparative Study’,
(2001). 46 McGill Law Journal 413; Markesinis, >La politique jurisprudentielle et la réparation
du préjudice économique en Angleterre: Une approche comparative«, (1983) Revue

Internationale de Droit Comparé 31, 44.



126 Part One: Non-contractual Liability and Contract Law

difficult to detect. The term pure economic loss and the debatable issues surrounding it
therefore would remain generally unrecognized in the literature and jurisprudence of
these countries.

177. Pragmatic regimes The pragmatic regimes embrace England, Scotland and the
Netherlands. These systems are characterized by a cautious case-by-case approach which
carefully studies the concrete socio-economic implications of granting recovery for pure
economic loss. Results are not driven by the dictates of wide tort principle, nor by a
checklist of absolute rights. The principal method of screening recoveries is through the
‘duty of care’ concept. The duty of care question is a matter of judicial policymaking that
is overtly carried out by the judges. Each new situation requires an ad hoc determination
that a ‘duty’ to guard against this harm should exist at all. The judges themselves are
expected to make a policy choice, and they exercise this function openly and discur-
sively. Tort law, not contract dominates the field.

178. Conservative regimes Among the conservative regimes we have placed Austria,
Finland, Germany, Portugal and Sweden. A general characteristic of this regime is that
pure economic loss does not figure among the so-called ‘absolute rights’ which receive
protection under their tort law. Its exclusion from the enumeration in BGB § 823 (1) is
well known and clear, but even in conservative systems where no enacted list is to be
found, the same result has been achieved by other means. As developments in Austria
and Portugal show, the judiciary’s and/or the doctrine’s readiness to import German
doctrinal influence may result in a philosophy of absolute rights that is superimposed
upon the general clause. The second characteristic is that the recoverability of pure
economic loss is an exception and any remedy must be found elsewhere in the system,
either on the basis of more specific tort provisions or by an expansive application of
contract principles. However, if we focus upon recoveries permitted by the tort law
system and make that the point of comparison, the system is quite restrictive in its
results. This gives rise to a third characteristic: the recovery of pure economic loss in
these systems often receives extensive lateral support from the law of contracts and/or
certain statutory mechanisms, and when that lateral contribution is added to the overall
picture, results in these systems are considerably liberalized.

179. France The general formula neminem laedere, ‘injure no one’, is the basis of articles
1382 and 1383 of the Code Napoléon. Because of its encompassing reach as well as its
indeterminate potential, this unitary principle does not screen out recovery for pure
economic loss. It does not set forth a numerus clausus of protected interests; the legislator
imposes no a priori check upon the judge’s free sense of what constitutes recoverable
harm. Therefore the question of whether causing pure economic loss is a source of
tortious liability becomes a matter of jurisprudence and the advice of doctrine emerged.
Under the prevailing view, the prohibition on causing harm is the general rule, and the
instances in which one is at liberty to cause harm are exceptions. Articles 1382 and 1383
have consistently been found not to contain any a priori limitations on the scope or
nature of protected rights and interests, nor to contain an a priori class of protected
persons. Thus, there has been no difficulty in admitting the economic loss of victims by
ricochet, whether it be the expenses of a father forced to make repeated voyages to the
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bedside of his son who was injured in Greece through defendant’s negligence,®! or the

expenses of an unmarried cohabiting partner of the injured victim.®®> The French general
clause is considered hostile to the doctrine which stresses the ‘purpose’ of legal rules to
find the ambit of a defendant’s liability. But in French law there is no relational ‘duty’
requirement as in English and Scots law, and the role of causation is not de-empha-
sized.®® In this light, the concept of unlawfulness nearly becomes invisible: one could say
it has been globally reassigned to the subsidiary determinations of fault, causation and
damage. Unlawfulness is not a severable hurdle but simply the result of applying sub-
sidiary elements of act, fault, causation and damage. Judgments denying relief at that
level are not unknown in the jurisprudence. For example, a partnership could not recover
for deals that failed to be concluded when the company president who was negotiating
them was negligently injured.®®* A creditor whose borrower was negligently killed could
not recover from the tortfeasor the sums which the decedent could not repay.®® The
harm was not considered a ‘certain’ or ‘direct’ consequence of the negligent act. To those
who argue that the floodgates of liability must be firmly closed, the French experience
must seem counter-intuitive, an empirical enigma awaiting an answer.

180. Belgium Belgium possesses the same unitary principle found in France and has
taken essentially a liberal position on reparation for pure economic loss. Belgian jurists
approach questions of tort liability by verifying the existence of the ‘usual elements’ of
fault, causation and damage, rather than by preliminary reference to a numerus clausus of
protected rights or interests. There is in consequence no material means by which
recovery of this kind of loss can be peremptorily blocked before the tripartite elements
are examined. In Belgium, as in France, articles 1382-1383 of the Civil Code have been
consistently regarded as not containing any a priori limitations on the scope of protected
interests, or on the classes of protected persons.®®® Since there is no limitation on the
class of protected persons, there is no need to prove that a duty of care was owed to the
plaintiff. The broad contractual principle, ‘réparation intégrale du dommage’ (drawn from
art. 1149 CC), has been extended to the law of tort by way of interpretation.®®” The
principle of ‘full’ reparation strongly suggests that there should be no reason to exclude
from the field of tort a form of damage so commonly recoverable in contract. The

601 Cass.civ. 20th December 1960, D. 1961. 141, note Esmein.

602 yan Gerven et al., Tort Law — Scope of Protection (1998) at pp. 144-46 ; Chartier, La Réparation
du Préjudice (1983), nos. 184-98.

603 Viney, Introduction a la responsabilité, 566; Viney, >Pour ou contre un principe général de
responsabilité pour faute?<, (2002) 49 Osaka University Law Review 31, 44. van Gerven, Tort
Law (1998) 32.

604 Cass.civ. 12th June 1987, JCP 1987.1V. 286.

605 Cass. Civ. 21st February 1979, JCP 1979.1V. 145. On similar facts, see Cass.civ. 25th June 1975,
Bull. civ., II, no. 195. But see also, from the opposite perspective, Cass.civ. 13th February 2001,
JCP 2002.11. 10099, note Lisanti-Kalczynsksy.

606 yan Gerven et al., Tort Law (1998) 146.

607 Dalcq, Traité de la responsabilité civile, vol. II, Le lien de causalité, le dommage et sa
réparation (1962), p. 452, no. 3416; Cass. 13th April 1995, JT, 1995, p. 649; Cass. 23rd
December 1992, Pas., 1992, I, 1406.
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principle argues that a victim should be fully compensated, irrespective of the kind of loss
that he has suffered. Pure economic loss should simply meet the same causal require-
ments that any other type of damage must satisfy.

181. ltaly Rodolfo Sacco observes that in managing tort law issues, two different logical
patterns can be detected.®® According to the first, which works by subtraction, all
injuries give rise to liability unless there is some defence. This is the pattern now
established in France. According to the second, which works by addition, only injuries to
an absolute right (plus all similar cases) result in liability. This is the pattern of the BGB.
Yet in the case of Italy, Professor Sacco characterizes the situation as ‘hybrid’, at least from
a textual perspective.®” The legislator does not expressly require the violation of an
absolute right for liability to be imposed, but at the same time the judge is required to
find that the injury was ‘unjustified’ (Art.2043 CC: danno ingiusto). No textual
distinction was made between physical damage and pure economic losses. Until recently,
the standard doctrine maintained that an injury is unjustified whenever there is an
infringement of an absolute right of the victim, particularly the rights to property, liberty,
life or reputation. Only in such cases would the tortfeasor be bound to pay damages.
However, the list of absolute rights has never been viewed as a limitation in the case of
intentional torts, because it has always been recognized that any form of damage
proceeding from an intention to harm should be recoverable.®® From a comparative
perspective, the standard doctrine was therefore quite similar to the German doctrine
regarding tort liability under BGB §§ 823-826.5!! The turning point came in a Supreme
Court (Corte di Cassazione) ruling nearly thirty years ago. In Meroni,®'? the Court held
that a creditor can recover damages for the pecuniary losses he suffered from an injury to
his debtor. It was the case of a famous soccer player who was killed in a car accident. The
soccer team, Torino Calcio SpA, sued for damages alleging an economic loss. The
creditor had only a relative right (a right in personam) derived from the contract.
Nevertheless, the Supreme Court stated that — in principle — the team could recover
damages. Today, the ‘Meroni’ doctrine is used whenever a right in personam is infringed,
to the extent that ‘the right to the integrity of one’s assets’ (diritto all'integrita del proprio
patrimonio) has been violated.®”> Thus, in spite of the wide and longstanding debate
about the meaning of ‘danno ingiusto’, current Italian operative rules do not now differ
very much from the positions taken in liberal systems such as Spain and France.

182. Spain Under art. 1902 of the Spanish Civil Code, victims are allowed to sue for
their economic losses even when they arise independently of physical harm.®'* Whether

608 Sacco, ‘Legal Formants’ at 366 (Part Two).

609 Tbid. at 366.

610 For details see Cendon, Il dolo nella responsabilita extracontrattuale (1976) 21 ff, 250 ff.

611 Castronovo, La nuova responsabilita civile? (1997) 3 ff.

612 Torino Calcio SpA v. Romero, Cass.sez.un. 26th January 1971, no. 174, Giur.it., 1971, 1, 1, 681,
note Visintini; Foro it., 1971, [, 342 note Busnelli. The case is known in Italy not by the name of
the parties, but by the name of the famous football player fatally injured in the accident.

613 Cass. 24th May 1982, n. 2765, in Foro it., 1982, I, 2864.

614 See, e.g., the Supreme Court decisions of 4 May 1982 delivered by the First Chamber;
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pure economic loss is recoverable becomes a question for case law and the opinion of
scholars. Under the prevailing view, the principle of neminem laedere appears to be the
general rule, and the instances in which a person is at liberty to cause harm can be
classified — as in the other liberal systems — as exceptions to the general rule. Thus many
Spanish jurists approach questions of tort liability by verifying the existence of fault,
causation and damage, rather than any preliminary reference to an a priori list of
protected rights or interests. Case law appears more indulgent than scholars in awarding
redress for losses in general and for pure economic loss in particular. Liability is limited by
(i) the technical parameters of causation, (ii) policy considerations contained in the
principle ‘general risks of life’,°"> and (iii) the judicial prerogative to reduce awards of
damages whenever the defendant is liable for ‘ordinary’ negligence.®'¢

183. Greece In art. 914 Greek CC no attempt has been made to exclude pure economic
loss, nor indeed any other type of damage from the purview of the notion ‘prejudice to
another’. Apparently the Greek system gives no a priori importance to the intrinsic nature
of the damage. Thus it appears that whether the plaintiff may receive compensation for
pure economic loss, requires an inquiry into the defendant’s violation of specific legal
commands (special statutes, related code provisions and so forth), or failing this, it may
involve what has been called the issue of ‘broadening the prerequisite of unlawfulness’.®!?
According to the prevailing view, such a broadening process occurs principally by tying
the standard of ‘good faith’ (arts. 281, 288) to the unlawfulness question: everyone should
behave as good faith and business usages require. Greek case law indicates that the breach
of any duty of care imposed by good faith is unlawful.®'® Two other features add to
Greece’s liberal credentials. First, when a tortfeasor has damaged the property or person
of another, the economic losses that ricochet to a secondary victim are recoverable, even
though this secondary harm is purely financial. Greek law does not restrict the class of
persons who are entitled to claim compensation for damages, though of course it will
require proof of causal relation. Here, damage that in other systems meets scrutiny or
even exclusion is in principle recoverable. Secondly, liability for pure economic loss has
been recognized by incorporating the notion of culpa in contrahendo into the Civil Code
(arts. 197, 198) — a form of liability which is treated as extra-contractual.®!”

Pantaléon ‘Comentario al articulo 1902’, in Comentario del Cédigo Civil, vol. 1T (1991), pp.
1971-2003; Puig Brutau, Fundamentos de derecho civil, vol. 113(1983) 183.

615 See Pantaléon, ‘Comentario al articulo 1902’, in Comentario del Cédigo Civil, II (1991), p.
1985 and ‘Causalidad e imputacién objetiva: criterios de imputacién’, Centenario del Cédigo
Civil, 1T (1990) 1566-1568; this principle is also supported by De Angel, Tratado de
responsabilidad civil® (1993) 787 and Lacruz, Elementos de derecho civil, vol. II3 (1994) 485.

6016 [acrug loc.cit. 502, Morales and Sancho, Manual prdctico de responsabilidad civil (1993) 102, who
quote numerous case decisions.

617 Christodoulou, unpublished paper on file with author.

618 AP 640/1955 NoB 4, 491; AP 250/1956 NoB 4, 840; AP 510/1959 NoB 8, 251; AP 343/1968
NoB 16, 943; AP 854/1974 NoB 23, 479; AP 81/1991 NoB 40, 715; EfAth 7453/1988 EllDik
31, 848.

619 AP 969/1977 NoB 26, 895; AP 1505/1988 NoB 38, 62; EfAth 4913/1991 EllDik 33, 881;
Georgiades, General Principles of Civil Law? (1996) 378-379.
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184. England and Wales English law knows a series of intentional economic torts,
notably actions for deceit, interference with trade, inducing breach of contract, passing
off, misfeasance in public office, intimidation and conspiracy, and if the defendant has
intentionally caused such loss, the claim for pure economic loss may fit into one of these
pigeonholes. If the loss was occasioned by negligence, however, these actions are
unavailable. The plaintiff's chief recourse must therefore be to the tort of negligence.
The generic tort of negligence has been compared to a general clause covering all forms
of negligent behaviour. This is generally true within the realm of protection from
physical harm (bodily injury or damage to property). However, according to a leading
authority, Murphy v. Brentwood DC,%*° negligence is not primarily applicable to the
compensation of pure economic loss. This means that the nature of the plaintiff’s damage
controls the existence of a duty to avoid causing it. Indeed, the common law starts from
the proposition that there is, as a rule, no duty of care to avoid causing pure economic
loss. The occasions upon which such a duty is recognized are exceptional and must be
kept so. These exceptional occasions cover narrow fact situations. The exceptions began
with Hedley Byrne & Co. Ltd v. Heller & Partners.%*! They remained limited to negligent
misstatements made and relied upon (in a context of ‘virtual’ contract), negligent
interference with the performance of a contract,®?? negligent defamation in the writing
of a reference for a former employee,®?* professional negligence in the drawing up of a
1,%* and breach of statutory duty.®?> The danger of unbounded financial repercussion
is thus avoided. The presence of other factors which demonstrate a closer degree of
proximity between the parties than mere foreseeability of economic harm may be
insisted upon, such as defendant’s ‘assumption of responsibility’ for the plaintiff’s
economic well-being coupled with the plaintiff’s reliance upon it.®*® The class of
claimants is thereby limited, as if an invisible privity paradigm structured the resulting
bond in tort. It may be noted that although actions may be brought concurrently, a
contract action can not be used in these circumstances for there is no ‘consideration’ and
therefore no contract between the plaintiff and the defendant. The use of legal policy,

especially in tort cases involving patrimonial injury, is a distinct feature of internal
621
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common law culture.

620 [1991] A.C. 398.
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623 Spring v Guardian Assurance PLC [1993] 3 All ER 273 (CA).

624 White v Jones [1993] 3 All ER 481 (CA), [1995] 2 W.L.R. 187 (HL).

625 For relevant references, see von Bar, Law of Torts I, 328 ff.

626 The phrase ‘assumption of responsibility’ originates in Hedley Byrne, [1964] A.C. 465, at 528
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185. The Netherlands Under art. 6:162 of the Dutch CC recovery of pure economic loss
seems to be partially but not entirely precluded. Recovery would seem foreclosed under
para. (1) (infringement of subjective right), but if the defendant’s actions violated a
628 or were deemed socially unacceptable behaviour, the economic loss may be
considered unlawful. Another provision gives further evidence of the middle path taken
by the Dutch legislator. Art. 6:109(1)%%° permits the judge to reduce damage awards that
he considers excessive, and this feature may alleviate in part one of the principal fears
associated with the recovery of pure economic loss — the spectre of staggering liability.
Moderation and pragmatism characterize the jurisprudence as well. The issue of making
the tort liability boundaries socially and technically acceptable appears to be tackled in
the Netherlands as follows. A possible ground to deny redress is simply to resort to policy
reasons (just as common lawyers usually do). Another tool to restrict recoverability is the
reference to statutory limits — for example, the limitation that ricochet damages under
Dutch law can be claimed by third parties but only so far as the injured party could have
claimed them had he himself suffered these losses.®*® Furthermore, Dutch lawyers make
frequent resort to the technical devices upon which tort law has traditionally been built.
Along with the duty criterion, causation has most often served as the divide between
liability and non-liability in Dutch law.%*! Obviously, causal limits fluctuate not in accor-
dance with different causal rules, but because a hierarchical policy has been superimposed
upon the same rule.%*?

statute

186. Germany According to § 823 (1) of the BGB, individuals are liable if they wilfully
or negligently injure ‘the life, body, health, freedom, property or other right’ of the
victim. Deliberately excluded in this list of so-called ‘absolute rights’ is any reference
to injuries of a purely financial kind. It is therefore undisputed that, as a basic rule, pure
economic loss is not recoverable in tort. Compensation may be obtained in tort in some
exceptional situations, but the plaintiff must find a cause of action in some provision
other than § 823 (1) BGB. On the surface, German tort law rules have changed little
since their enactment more than a century ago. The real change has been accomplished
through case law. For example, German law requires the violation of a right (an ‘absolute’

628 Recoveries for statutory violations will be analysed in terms of the Schutznorm theory (relati-
viteitsleer) to which the Dutch Supreme Court has adhered since 1928. This theory is now
expressed in art. 6:163 CC: “No obligation to repair damages arises whenever the violated
norm does not purport to protect from damage such as suffered by the injured.”

629 Art. 6:109(1) provides: “The judge may reduce the obligation to repair damage if awarding full
reparation would lead to clearly unacceptable results in the given circumstances, including the
nature of the liability, the legal relationship between the parties, and their respective financial
capacities.”

630 Bouman/Tilanus-van Wassenaer, Schadevergoeding: personenschade [Monografieén Nieuw BW
no. B-37], 23 et seq.

631 ‘Compensation can only be claimed insofar as the damage is related to the event giving rise to
liability in such a fashion that the damage, also taking into account its nature and that of the
liability, can be imputed to the debtor as a result of this event.” Art. 6:98.

632 (Cf.e.g. H.R. 2nd February 1973, NJ 1973, no. 315, H.R. 30th June 1989, NJ 1990, no. 652 and
on foreseeability in products liability H.R. 25th March 1966, NJ 1966, no. 325.
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one) but new rights have been added to the traditional set through interpretation. In this
way, German law developed the so-called ‘right of the established and ongoing commer-
cial enterprise’. Furthermore, § 826 BGB provides that a person is liable if they inten-
tionally cause harm to another in a manner contrary to public policy. To understand the
subjective requirements of this provision, it is not deemed necessary that ‘the defendant
actually intended to cause harm’; it will be enough ‘if he was conscious of the possibility
that harm might occur and acquiesced in its doing so’.%** The role this rule plays with
regard to our issue can be appreciated if one looks at the factual situations to which it has
mainly been applied. These are, for example, participating as a third person in a breach of
contract committed by a contracting party, delaying someone’s bankruptcy in order to
obtain personal benefit at the expense of other creditors, giving false information or
omitting to supply information in circumstances where there is a duty to give it.%*

187. Contract and tort In solving questions of pure economic loss, contract remedies are
more widely employed in Germany than in other countries. The reason for the enlarged
role of contract is probably twofold: on the one hand, apart from rules permitting the
concurrence of tort and contract actions, tort law is considered too weak and narrow to
safeguard all financial interests that merit legal protection. On the other hand, contract
claims may seem to be the relatively safer path to those who dread unleashing the
floodgates of tort, since there is certainly less danger of boundless damages occurring in a
breach of contract situation. Courts and scholars certainly expanded the sphere of
contractual liability beyond the limits marked by the BGB. The range of contractual
duties was stretched to include ‘implied’ duties of care so that liability might arise, not
only from the violation of the parties’ express obligations, but also from the breach of an
implied duty of care. Likewise, German interpreters extended these duties so that in
some cases they precede the conclusion (culpa in contrahendo) and in others survive the
termination or the performance of the contract (culpa post pactum perfectum). The most
important innovation, however, was that courts and commentators lowered the privity
barrier in contract and applied these duties in favour of those who were not parties to any
contract. The principal instrument in this regard is the ‘contract with protective effects
for third parties’ (Vertrag mit Schutzwirkung fiir Dritte), which brings strangers to a
contract under its umbrella and permits them to sue a promisor for breach of one of the
contract’s secondary obligations, notably some breach causing purely financial harm to
the plaintiff. The function of the contract with protective effects is arguably tort-like in
that the protected third party need not stand in a close personal relationship to the
promisor, nor be specifically identified in advance. At the same time, it is operationally
free of the ‘absolute rights’ requirement of German tort law and permits recovery of
purely financial harm. All these rules are firmly established today to the extent that most

633 Zweigert and Kotz, Introduction to Comparative Law, at p. 463; Markesinis, The German Law of
Obligations, vol. II, The Law of Torts? (1997) 895.

634 Lareny and Canaris, Lehrbuch des Schuldrechts!3 (1994) 276; won Bar, ‘Liability for
Information and Opinions Causing Pure Economic Loss to Third Parties: A Comparison

of English and German Case Law,’ in Markesinis, The Gradual Convergence (1994) 104.
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of them have been included in the reform of the law of obligations recently adopted®*®
and, as a result, many cases that an English or Italian lawyer would consider solely a
matter of tort law are actionable in Germany in contract.

188. Austria Art. 1295 of the Allgemeines Buirgerliches Gesetzbuch (ABGB) provides: “A
person is entitled to demand indemnification for the damage from a person causing an
injury by his fault; the damage may have been caused either by the violation of a
contractual duty or without regard to a contract”. Yet paradoxically, as far as operative
rules and outcomes are concerned, Austrian law follows the intellectual lead of German
thought®*® and must be classified among the conservative tort regimes of Europe. Thus,
as a general rule, pure economic loss is unrecoverable in tort. There are a few tort
provisions which permit compensation but on an exceptional basis. As in Germany,
therefore, this has prompted an expansion of contractual actions to redress somewhat the
deficit in tort. We will look first at available tort actions and then turn to contract.

189. Tort law Austrian courts and scholars have restricted the class of persons entitled
to damages: ‘a person’, as mentioned in article 1295 ABGB, is not any person. Likewise ‘a
damage’ is not any kind of damage, but is limited to the direct infringement of life, body,
health and property.®*? In this manner, Austrian judges and scholars crafted an approach
to pure economic loss along German lines despite an utterly different legislative starting
point. Interestingly, the subject of pure economic loss (reiner Vermdgensschaden) did not
attract much interest in Austria until thirty years ago, when the concept itself was taken
from German law together with its policy justifications. Other code provisions are more
favourable to the recovery of pure economic loss, but these cover somewhat exceptional
situations. One is art. 1295 (2). This provision protects against purely financial damage,
but only when the tortfeasor commits a ‘truly grave, abdominable wrong’.®*® Another
exception relates to the infringement of a statute which is intended for the protection of
others. Again, damages for pure economic loss can be obtained, whether the protective
statutory rule was broken negligently or intentionally: however, it must be clear that the
statute was intended to protect against this type of loss.®*

190. Contract law Having veered widely from the danger of ‘boundless’ claims in tort,
Austrian interpreters called upon contractual actions to bring greater balance into the
system. In the 1960s, courts and scholars accepted from Germany the notion of

635 Indeed, the Act on the Modernization of the Law of Obligations 2001 (Gesetz zur Modernisier-
ung des Schuldrechts, in BGBI 29 November 2001, I, Nr. 61, p. 3138 ff., which came into force on
Ist January 2002) has deeply affected the legal landscape.

636 For a short and useful historical survey of cultural factors which led Austrian jurists, from the
second half of the nineteenth century, to fall back on German legal thought, see Zweigert and
H. Kotz, Introduction to Comparative Law? (trans T. Weir) 160 ff.

637 See Posch and Schilcher, ‘Civil Liability for Pure Economic Loss: An Austrian Perspective’, in
Banakas, Civil Liability, 149.

638 Posch and Schilcher, unpublished paper on file with author.

639 Another ground for recovery arises for negligent advice or statements given by experts and
others with specialized knowledge: arts. 1299, 1300.
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contractual liability for the breach of pre-contractual duties (the theory of culpa in
contrahendo)®* and they also readily imported the concept of ‘contracts with protective
effects’ for third parties.®*! The doctrine of ‘positive violation of contract’ (positive
Vertragsverletzung) is another import from Germany that permits wider contractual
liability. A positive violation is assumed in the case of the breach of an implied duty of
care and protection, and such constructive duties may include the duty to respect a
contracting party’s financial interests. As a consequence, these contractual actions were
expanded well beyond their original limits. Nevertheless, it would appear that the
Austrian Supreme Court is somewhat more hesitant than German courts to accept
recoverability of pure economic loss whenever a pre-contractual duty or a duty vis a vis a
third party who is within the protective effect of a contract is broken.**

191. Portugal Tort law in Portugal shows a deep influence of German legal thought and
its negative approach to the recovery of pure economic loss. Among the provisions
devoted by the Civil Code to the Responsabilidade civil, the opening section (art. 483 (1))
is not interpreted in Portugal as a French-like general clause. Rather, art. 483 (1)
resembles § 823 (1) BGB. Portuguese courts and scholars recognize that in using the word
‘unlawfully’, Vaz Serra, the author of the 1966 Code, intended to protect only ‘absolute
rights’, unless the damage falls within the scope and aim of a protective statute (in which
case pure economic loss is recoverable). Portuguese scholars and judges do not work out
the notion of unlawfulness in an open-ended perspective. For example, a plaintiff can
recover losses stemming from the infringement of rights to personality or to business
reputation, inasmuch as these rights are established by particular provisions of the Civil
Code. Or recourse could be made to article 485, which decrees liability when the
defendant has ‘assumed’ liability for information negligently given. The attempt to
fashion a general clause of civil liability out of article 334 (sanctioning the abuso do
direito along the lines of § 826 BGB) has so far obtained only little scholarly support;®+
and the scope and nature of culpa in contrahendo is still disputed.®** Infringements of pure
economic interests are generally not reparable unless a specific provision addresses the
question. This is consonant with the attitude of Portuguese scholars who continually
resort to German sources and concepts (including the ‘contract with protective effect of
third parties’* and the ‘allgemeines Lebensrisiko’ argument).

640 Frotz, ‘Die rechtsdogmatische Einordnung der Haftung fiir culpa in contrahendo’, in Ged:cht-
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192. Sweden The ability to compensate pure financial losses is naturally not in doubt in
Swedish contract law either. The starting point for Swedish tort law is chap. 2 § 2 of the
Liability Act, in which the existence of a criminal act is what is important. Due to the
fact that the Liability Act is only a framework law, it does not exist as a final regulation.
Even with criminal acts it is important that the criminal law should protect from pure
economic loss.®*® HD of the 18th December 1989947 concerned the statutorily defined
crime of “false attestation” [osant intygande] in accordance with chap. 15 § 11 brottsbalk.
The court accepted a compensation claim despite literary criticism.®*® The boundaries of
the ability to compensate for pure economic loss are not clearly outlined. A particular
claim comes into consideration beyond the law, where quasi-contractual situations are
involved. It appeared that someone used bogus contracts.®* Later the liability of an
expert or consultant was established with the legitimate trust of the third party.®>*® HD of
the 25th November 1996%°! concerned the liability of a receiver (B), who negligently
exploited the property of a third party (K), which did not belong to the bankrupt’s estate.
It appears as if the Supreme Court qualified this case as the causation of pure economic
loss, and nonetheless granted the compensation claim.®>? Special rules on the ability to
compensate for pure economic loss, moreover, are also found in the Liability Act itself.
Chap. 3 § 2 clarifies, that the state and communes are also liable for pure economic loss in
the case of negligence. A private employer, on the other hand, is only liable for pure
economic loss which is caused by a criminal act of an employee (chap. 3 § 1 Nr.2
Liability Act). The state and communes are liable in accordance with chap. 3 § 3
Liability Act, possibly also for negligent false advice or information and the pure eco-
nomic loss resulting from it. Furthermore, a few particular laws are to be referred to. In
accordance with chap. 32 § 1 (2) environmental law code [miljobalk (1998:808)] a “not
insignificant” pure economic loss is compensatable for, even if it is not caused by a
criminal act. In accordance with § 48 personal information law (concerning data protec-
tion) [personuppgiftslag (1998:204)] damage from the law-breaching passing on of protec-
ted personal information can be compensated for. Very similar regulations are found in

§ 21 credit information law [Kreditupplysningslag (1973:1173)] and in § 18 Debt Recovery

Direito da Universidade de Coimbra, vol. LXXIII (1997), p. 35f. (also in Dereito, Revista
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tillitens skadestindsrittsliga relevans, JT 2001-02 p. 625-635 (632 f) and Sandell, in Koziol/
Steininger (eds.), European Tort Law (2001) 447.

651 NJA 1996 p. 700.

652 Hellner and Johansson loc.cit. 72; Kleineman, Ren formogenhetsskada, 292.
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Act [inkassolag (1974:182)°%3]. Also after § 33 competition law [konkurrenslag (1993:20)],
after § 29 marketing law (marknadsforingslag [1995:450]), after the law on the protection
of industrial secrets [lag (1990:409) om skydd for foretagshemligheter] and after numerous
company and employment law measures, the compensation for pure economic loss comes
into consideration.

193. Interim conclusions The foregoing has been an attempt to set forth a coherent way
of describing the various approaches of the legal systems to the issue of pure economic
loss. The outcome is that a common theoretical matrix of pure economic loss does not
exist in Europe. The ways of approaching the problem are multifarious. We find the issue
absorbed within the mainstream of the general clause in the liberal regimes and, in some
others, we find it driven by the fear of ‘liability in an indeterminate amount for an
indeterminate time to an indeterminate class’.>* This fear is managed of course through
technical devices. These are, basically, the duty of care element in the pragmatic regimes
and the unlawfulness requirement in the conservative systems — although some of these
conservative regimes seek intense ‘lateral’ support to the recoverability of pure economic
loss through contract law rules. Recoverability of pure economic loss cannot be approa-
ched in terms of some distinctive trait or characteristic of the ‘legal families’ of Western
Europe. The question is not a civil law versus common law issue. The approach of the
conservative civilian regimes and the Common Law as well contrasts with the liberalism
of certain civilian countries such as France and Belgium where the protection of eco-
nomic loss is widespread and the issue is barely recognized. If any split is to be recognized
it would appear, in our view, to lie between those countries which have an overt system of
protected interests and those which do not.%> It is this criterion which seems to undetlie
differences within the civilian camp and which draws English law conceptually closer to
German law. Civil law countries are found amongst the liberal, pragmatic and conserva-
tive regimes of Europe, and thus to the extent that Europe is divided, the civil law
countries are themselves divided, not from the common law, but along with the common
law.

194. Absence of methodological common core Four principal methodologies dominate
the European landscape, and although some countries resort to more than one of these
methods (thus adding to the complexity), generally each has one characteristic means of
dealing with the issue of pure economic loss. Thus the compensation issue may be left to
(i) flexible causal determinations (the characteristic method found in the liberal
regimes); (ii) preliminary judicial screening using a ‘duty of care’ analysis (the approach
particularly prominent in England and Scotland); (iii) recourse (in Austria and Sweden)
to causation techniques aiming to exclude ‘third party loss’; and (iv) a scheme of absolute

653 See on this HD 19th February 1985, NJA 1985 p. 143 and HD 9th October 1990, NJA 1990
p. 585.

654 Ultramares Corp'n v. Touche 255 NY 170 (1931) at p. 179, per Cardozo CJ.

655 See Banakas, ‘Liability for Incorrect Financial Information: Theory and Practice in a General
Clause System and in a Protected Interests System,” (1999) 7 European Review of Private Law
261. See also Lipstein, ‘Protected Interests in the Law of Torts’, (1962-3) 21 Cambridge Law
Journal 85.



Il. The Main Differences between Contractual and Non-contractual Liability for Damage 137

rights that, by deliberate omission, leaves this interest unprotected (the approach of
Austria, Germany and Portugal). The liberal regimes rely upon general clauses and start
from an inclusive position, the conservative regimes impose a limited listing of protected
interests and start from an exclusionary position. The first group allows recovery in
principle, the second denies it on principle. One grants recoveries through tort actions,
the other must deny relief in tort if it cannot find an exception, and failing that, it must
turn to paracontractual actions such as culpa in contrahendo or contracts with protective
effects for third parties. Indeed, the resort to contractual actions as a means of
overcoming the narrowness of tort protection reveals still another methodological split
in Europe: some countries deal with this issue solely in tort while others rely heavily on
flexible contractual devices to palliate the sternness of their tort approach. In this same
vein we have already seen that formal structures and legal jargon are sometimes facades
which hide a deeper reality, and no great reliance should be placed upon them. French
and German law may appear to have radically opposed starting points, but in both
countries the practice of the courts seems to adopt a more intermediate position.®>®

195. The time factor Any general assessment of common tendencies in Europe must take
into account the factor of time. In the past 40 years, Italy changed in effect from a system
of ‘protected interests’ to a general clause system. Within that same period England and
Scotland admitted as many as five exceptions to the rule of no-recovery. If we take an
even longer view we may note that in the twentieth century, France abandoned a more
restrictive attitude that had been current throughout the previous century. Austrian
history shows a departure from the liberal facade of the ABGB in the second half of the
nineteenth century, and since then its legal system has been accepting German doctrinal
thought on pure economic loss together with the usual justifications for its control.

196. The substantive common core Whether there is a common core of principles
governing pure economic loss requires us to weigh in the balance the degree of European
agreement on three subjects: (i) consequential economic loss; (ii) intentionally caused-
economic loss; and (iii) the selective protection of negligently-caused economic loss.

197. Consequential loss We have already highlighted that if economic loss is connected
to the slightest damage to person or property of the plaintiff, the whole may be
recuperated without question — provided that all the other requirements for the action to
be successful are met. This ‘parasitic’ loss is recoverable because it presupposes the
existence of physical harm to the victim, whereas pure economic loss strikes the victim’s
wallet and nothing else. Consequential loss of this kind is protected in every European
system.

198. Intentional harm Here is an additional building block to the common core. All
systems agree that intentionally-inflicted pure economic loss is recoverable in circum-
stances where the conduct in question is regarded as culpable, immoral or contrary to
public policy. Certainly, in these kinds of cases it may not always be easy for the plaintiff
to satisfy the burden of proof (although this may be reduced somewhat by the broad

656 Zweigert and Kotz, Introduction to Comparative Law? (trans. T. Weir) 628.
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meaning given in some systems to the ‘intention’ element), but it is significant from the
comparative point of view that the shift to a higher degree of culpability is sufficient
reason to impose liability in all systems.

199. Key areas of negligence-based protection With regard to liability based upon
negligence the following areas seem to be common ground. The first is when the
plaintiff’s loss is due to negligently performed professional services. There is widespread
agreement that, e. g., a careless notary, a negligent auditor and a negligent credit rating
institute will be responsible for the economic losses of some persons (beyond their
clients) with whom they had no contractual tie. Although there may be specific
requirements that must be met in some systems that others do not clearly impose (for
example, the German and English emphasis upon showing the ‘reliance’ of the third
party), still it seems fair to say that in many situations (provided indeterminate and
excessive liability is excluded) plaintiffs may recover purely financial losses. This seems
to reflect the common view that a high standard of professional services can and ought to
be maintained. A second agreement exists in the area of compensation for ‘transferred’
economic loss. This agreement undoubtedly arises because jurists in both liberal and
conservative countries have recognized that transferred loss is liability-neutral from a
tortfeasor perspective, arising difficulties are more of a technical nature than of policy or
equity. The third area of substantive agreement involves cases in which the defendant
has negligently interfered with the conduct of plaintiff’s business and trade or has
carelessly issued an incorrect character reference.

200. Contract, tort and property law Throughout this chapter we have seen the
conceptual interdependence which exists between underlying contract and property
ideas and the law of tort. Suffice it to recall, for example, the problems raised by the
notion itself of pure economic loss, the flexible boundaries that comparative analysis
enabled us to draw as to the so called ‘consequential’ economic loss, as well as the great
reliance upon contract rules to handle the issue in certain regimes. Even more strikingly
than in other domains, any attempt at “codification” concerning pure economic loss
therefore will be closely dependent on the solutions which the same code intends to offer
in the other fields of private law, mainly with regard to contract and property.

(7.) Employer’s Liability

(a) Tort law

201. General A further area in which significant differences between contract and tort
law can exist, is the liability for assistants. Generally it can be said that contractual

liability (i) covers a wider circle of people than tortious liability, because the former
includes the liability for independent contractors,®®” and (ii) that the contractual

657 Non-contractual liability also for independant sub-contractors is only recognized by Dutch
law. Art.6:171 Dutch BW reads: “If a non-servant (een niet ondergeschikte) who performs

activities in order to carry on the business of another on the latter’s instruction is liable to a
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liability for assistants always operates fully independently of fault of the principal,
whereas tortious liability on the other hand, is mostly independent of fault, but not
always. (This type of liability of a business for damage or injury caused by its assistants
must of course be distinguished from the personal liability of employees to third parties.
The latter form of liability, which depends on extremely diverse requirements, has not
been examined further in this study. We confine ourselves to the observation that legal
differences in this field could well have consequences for the free mobility of workers in
the European Union.)

The more severe the regime of liability in tort law that a business is subject to for its
assistants, and the wider the range of personnel that are comprehended by this
liability, the more probable it is it that competitive disadvantages will result. The
burdens we consider are particularly perceptible in those places where non-
contractual liability extends to liability in respect of wrongful acts or omissions on
the part of independent contractors, as is the case, for instance, under Dutch law
(Art. 6:171 BW). The liability to which a German business is subject to under
§ 831 BGB or to which a Spanish business is subject to under art. 1903 (4) CC, as is
detailed below, is always less extensive. An enterprise which is liable under
German or Spanish law, in other words, is concerned with manifestly reduced risks
of liability in comparison with a business which is liable under Dutch law.

So far as the point was addressed at all, businesses responding to our questionnaires
indicated only that the problem necessitates suitable insurance cover. No com-
ments on this specific issue were received from the insurance sector.

202. France and Belgium Non-contractual liability for others has its starting point in
French tort law in art. 1384 para. 5 CC, which reads as follows: “Masters and employers
(are liable), for the damage caused by their servants and employees in the functions for
which they have been employed”. In French scholarship the term “employer-employee”
is interpreted very broadly in the sense of “master-servant”.®>8 In the view of the Cour de
Cassation the employer-employee relationship is characterized by the right of the em-
ployer to give the employee orders in relation to the carrying out of the employee’s
work.%®” Leading authors see the essential element in the employer-employee relation-
ship, however, not in the subordination du préposé, but rather in the fact that the préposé
works for payment from the commettant and for its profit.°®® Nonetheless the authors
point out that the employer-employee relationship in practice is almost always charac-
terized by the existence of a contract for employment.®! Liability of an employer exists

third party for a fault committed in the course of those activities, that other person is also liable
to the third party.”

658 See only Flour/Aubert/Savaux, Le fait juridique®, No. 203 p. 195.

659 Cass.civ. 12th January 1977, Bull. Civ. 1977, 11, no. 9 p. 8 («Lexistence d’un lien de préposition ne
suppose pas que le commettant posseéde les connaissances techniques nécessaires pour pouvoir donner
des ordres avec compétence. Il suffit qu'il ait eu la possibilité de donner au préposé des ordres ou les
instructions sur la maniére de remplir ses fonctions»).

660 Viney and Jourdain, Les conditions de la responsabilitéZ, no. 792 p. 866.

661 Viney and Jourdain loc.cit. p. 867.
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in accordance with art. 1384 (5) CC as a rule only if the employee, in the functions for
which he has been employed, has made a mistake. The extent of this fait dommageable of
the employee to the functions for which he has been employed, according to the case law,
does not have to be particularly narrow, though.®? With regard to the personal liability
of the employee, who has made an error in the functions for which he has been em-
ployed, the Assemblée plénicre of the Cour de Cassation recently decided, that the préposé,
qui agit sans excéder les limites de la mission qui lui a été impartie par son commettant, is not
responsible vis-a-vis third parties.®®> Art. 1384 para. 3 of the Belgian CC corresponds
word for word with art. 1384 para. 5 of the French CC. In the Belgian legal system the
existence of an employer-employee relationship is confirmed, if a relationship of subordi-
nation exists. Such a relationship normally exists in the form of an employment relation-
ship; it can however depend upon the circumstances. Following art. 1384 (3) CC the
liability furthermore requires as a rule, that the employee has made an error or that strict
liability is imposed on him. Moreover, the action concerned must have occurred in the
course of an activity for which the employee was employed, and at the least have an
indirect connection with that activity.®%*

203. Italy Art.2049 of the Italian CC confirms that employers and principals are liable
for damage which has been caused by the tort of their employees in the carrying out of
the work given to them by the employer. This involves strict liability which is
independent of the fault of the employer,°®
relationship (rapporto di preposizione).5%¢ It is mostly required though, that the employee
has culpably brought about the danno ingiusto caused by him.®®” The employer or
principal is also liable for non-economic loss caused by their employee (art. 2059 CC).%%8
Employer and employee are liable as joint debtors (art. 2055 CC).%° Teachers and those
who instruct on a trade or craft, are liable for damage caused by a tort of one of their
pupils or trainees, if at the time they were under the teacher’s or instructor’s supervision.
Teachers and instructors are only then relieved of liability if they prove that they could
not prevent the action (art. 2048 CC).

which is based on a master-servant

204. Greece The Greek legislature introduced strict liability for employers following the
model in French law. It is regulated in art. 922 CC. The grounds for the liability of
employers is seen predominantly in the concept that the employer gets the benefit of the
work done by the employee; by bringing in employees the employer expands its sphere of
business and influence with the consequence of a hightened endangerment of the

662 Malaurie and Aynés, Responsabilité délictuelle!l, no. 161-164, p. 89-92.

663 Cass.civ. (Ass. Pl.) 25th February 2000, Bull. Ass. PL 2000, no. 2 p. 3.

664 yan Gerven, Verbintenissenrecht 117, 320-326.

665 Cass. 20th June 2001, n. 8381, Giust. civ. Mass. 2001, 1223; Cass. 10th May 2000, n. 5957,
Giust. civ. Mass. 2000, 980; Cass. 29th August 1995, n. 9100, Giust. civ. Mass. 1995, 1554.

666 Castronovo, Problema e sistema nel danno da prodotti (1979) 166-171.

667 De Cupis, Il danno, Teoria generale della responsabilita civile, I (1979) 164.

668 Cass. 19th February 2002, n. 2380, Giust. civ. Mass. 2002, 256; Cass. 1st September 1999, n.
9198, Giust. civ. Mass. 1999, 1877.

669 Cass. pen. 27th April 1992, Giur. it. 1993, 11, 608.
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interests of third parties.®™® Art. 922 CC requires that someone orders someone else to
carry out work, and this person in carrying out the work damages a third party in breach
of the law. The term “ordering someone to carry out work” is to be understood in a broad
sense; under it comes every wilful employment of assistants in the area of work of the
employer.®’! It is further necessary that the person carrying out the work has a certain
dependence on the employer. In this respect a number of problems with details are
unsolved, however.6”? Case law has fostered the existence of a dependent relationship eg.
the existence of an employment contract, to be enough, if the person ordering lays claim
to a general management and supervision right with regards to the employer.®”® For the
founding of the liability of an employer, according to the wording of art. 922 CC, an
action in breach of the law by the employee is sufficient. In the leading view, fault on the
part of the employee is as a rule required, because art. 922 did not intend the alteration of
the requirements of tortious liability, but merely the introduction of liability for someone
else’s fault. Fault on the part of the employee is therefore only not required if the norm
establishing liability itself does not demand fault (as for example art. 924 CC).67*

205. Portugal The Portuguese CC regulates the so-called “responsabilidade do comitente”
within the measures on risk liability. Art.500 (1) CC reads: “He who commissions
another person with the task of carrying something out (comissdo), is liable independent
of fault for damage which the employee (comissdrio) has caused, in as far as there is an
obligation to compensate for it.””> After art. 500 (2) CC “the principal is only liable if
the damaging conduct of the employee, whether or not intentional or contrary to the
instructions of the said principal, took place during the carrying out of tasks entrusted to
him.” The liability of employers is therefore objective. It requires (i) a dependent
relationship between employer and “employee”, (ii) the committing of a tort on the part
of the latter in the performing of his function, and (iii) the personal liability of the
employee.®7¢

206. Germany In German law the liability of an employer for vicarious agents is regu-
lated in § 831 BGB. It concerns a measure which in today’s almost unanimous view must
be seen to a large extent as being unsuccessful.®”” Following § 831 (1) sentence 1 BGB a
person who orders another person to carry out work is “obliged to compensate for
damage which the other has unlawfully caused to a third party in carrying out the task.”

670 Georgiades/Stathopoulos (-Stathopoulos), Art.922, no. 1.

671 Stathopoulos, loc.cit. no. 14.

672 Stathopoulos, loc.cit. no. 27.

613 A.P. 942/1976 NoB 25/1977, 359; A.P. 300/1980 NoB 28/1980, 1723. Compare also A.P.
1270/1989 EllDik 32/1991, 765 (liability of a clinic for defective treatment by its doctors).

674 Stathopoulos, loc.cit. no. 24.

675 The terms “comissdo”, “comitente” and “comissirio” in art. 500 CC are to be interpreted
widely. They concern duties or activities performed for another and under the direction of
another: STJ 8th May 1996 CJ(ST) IV (1996-2) 253.

676 STJ 28th April 1999 CJ(ST) IX (1999-2) 185, 190.

677 On this and the following in-depth and with numerous demonstrations von Bar, The Common
European Lw of Torts I, paras. 185-190.
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Sentence 2 then adds: “The duty to compensate does not arise if the principal observes
the conventionally required care in the selection of the person appointed and, so far as
he has to procure devices or equipment or manage the carrying out of the task, in
procurement or management, or if the damage would have occured even if that care was
taken.” The basic concept is therefore that of liability of the principal for the unlawful
(but not necessarily culpable) conduct of his assistant on the basis of the employer’s
rebuttably presumed fault. The antiquated wording of the legislation which opens up a
possibility to the employer to present exculpatory evidence, does not correspond, how-
ever, to the current legal position. The case law since the coming into force of the BGB
has undertaken all conceivable efforts, in order to transform employer’s liability in
reality into strict liability. Many different techniques have been used, of which the only
to be referred to here are (i) the continuous intensification of supervision liability, (ii)
the development of a concept of organization duties, (iii) the softening of contractual
supporting concepts (for instance culpa in contrahendo or a contract with protective
effects in favour of a third party) and the development of a so-called employment law
exemption claim. The employee is entitled in particular circumstances to make a claim
against the employer which protects the employee from personal demands by the injured
third party, this contractual exemption claim naturally operates independently from the
fault of the employer. § 831 (1) sentence 2 BGB has in this way almost completely lost
its practical significance. The provision is, however, co-responsible for the fact that
German law searches for more solutions in contractual liability than almost all other
European legal systems.

207. Spain In Spain the legal starting point is similar to that in Germany; also here, in
reality, it has to do with strict employer liability. Following art. 1903 (4) CC, owners or
directors of undertakings or firms are responsible in respect of damage which has been
caused by their employees whilst carrying out work in the areas for which they have been
employed, or through the occasion of their activities. A corresponding rule is found in
art. 120 (4) CP for criminal acts and violations of the law which employees or vicarious
agents, representatives or managers commit in the carrying out of their duties or services.
Liability after art. 1903 (4) CC is based originally on the concept of culpa in eligendo vel in
vigilando.°™® In fact case law has withdrawn from the employer the possibility of exculpa-
tion by submission of contrary evidence in accordance with art. 1903 (6)¢7° and arranged
employer’s liability on an objective basis.®®® At the least, negligence of the vicarious

678 T.S. 8th May 1999, RAJ 1999 (2) p. 4809, no. 3101, T.S. 31st March 1998, RAJ 1998 (1) p.
2882, no. 1855; T.S. 2nd July 1993, RAJ 1993 (3) p. 7328, no. 5789.

619 T.S. 29th March 1996, RAJ 1996 (2) p. 2993, no. 2203.

680 T.S. 29th March 1996, RAJ 1996 (2) p. 2993, no. 2203. The legal literature sees it likewise,
compare Cavanillas Muigica and Tapia Ferndndez, La concurrencia de responsabilidad contrac-
tual y extracontractual. Tratamiento sustantivo y procesal (1992) 31, Lacruz Berdejo, Elemen-
tos de Derecho Civil, Vol.2: Derecho de Obligaciones, 2. Part: Contratos y cuasicontratos.
Delito y Cuasidelito. (1999) 525, de Angel Yagtiez in Paz-Ares/Diez-Picazo/Bercovitz/Salvador,
Comentario del Cédigo Civil, vol. 112 (1993) 2013.
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agent is required,®8! but even this is assumed following the general rules. The employer
must consequentially prove that their vicarious agent has acted correctly.%®? Tortious
employer liability is, as in Germany, narrower than the contractual, in as far as the former
is limited to assistants who have a relationship of dependence (relacion de dependencia)
with the employer.®> The liability has expanded to cover temporary assistants.%%
Tortious liability for independent subcontractors does not exist, however.5%

208. Austria By today’s standards the rule in Austrian law is also not unproblematic. If
no obligation relationship exists between the injured party and the employer at the time
of the harm occurring, the latter is only liable for so-called agents, and then only if an
incompetent, or knowingly, a dangerous person is employed by the employer to take care
of the latter’s affairs (§ 1315 ABGB). The assistant is “incompetent” if he is unsuitable for
the activity for which he is employed. It is therefore not enough if he makes an error
carrying out his activity. The incompetence has to be habitual (for example a lack of
training, natural abilities). The “danger” concerns the general human qualities of the
agent.’® As in Germany, in Austria as well it has come to numerous bypassing strategies,
in order to side-step the essentially too narrow limits of § 1315 ABGB. To this belongs in
particular an “escalation of contractual liability”.°” There are numerous special rules to
be pointed out, for example in respect of the maintainer of a road, who must take
responsibility for gross fault on the part of the employees (§ 1319a ABGB). Furthermore
almost all recent laws on strict liability provide for an extended assistant’s liability.%8
Furthermore so-called representative liability is attaining increasing practical signifi-
cance.®® Following this liability an employer is liable in tort law for the fault of a so-
called directing mind, as it would be for its own.®® A directing mind is a person with a
management or supervisory position in the company of the employer.®! People who
merely carry out subordinate activities are not considered as directing minds.®®?> For the
people with a subordinate job, however, a culpable failure of the directing mind in
respect of the duty to control can arise, for which the employer must take responsibil-
ity.93 This representative liability carries particular weight today, because it is no longer

681 T.S. 5th October 1995, RAJ 1995 (4) p. 9407, no. 7020, T.S. 20th December 1996, RAJ 1996
(5) p. 12821, no. 9197.

682 T.S. 7th November 1985, RAJ 1985 (2), p. 4464, no. 5516.

683 Lacruz Berdejo loc.cit. 529.

684 T.S. 23rd February 1976, RAJ 1976 (1), p. 677, no. 880 (loan of car to friend).

685 T.S. 20th December 1996, RAJ 1996 (5) p. 12821, no. 9197; T.S. 4th April 1997, RAJ 1997 (2)
p- 3998, no. 2639.

686 Koziol and Welser, Biirgerliches Recht 1112 (2001) 334.

687 Harrer in Schwimann, ABGB V? (1997) § 1295 no. 50.

688 Koziol, Haftpflichtrecht I1? (1984) 359 ff.

689 Koziol and Welser, Biirgerliches Recht 1112 (2001) 335.

690 OGH 7th June 1978 SZ 51/80 = JBI 1980, 482, note Ostheim.

091 Koziol, Haftpflichtrecht 11% (1984) p. 377. OGH 20th December 2000, RIS-Justiz RS00091113.

692 OGH 20.12.2000 RIS-Justiz RS00091113.

693 OGH 20.12.2000 RIS-Justiz RS00091113.
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just applicable to legal persons and companies,®** but also to natural persons in their

capacity as employers.®>

209. Sweden In the Scandinavian legal systems the legal position is clearer, in as far as
here without exception the principle of strict liability of the employer is applicable. It
was, for example, statutorily fixed in chap. 3 § 1 of the Swedish Liability Act. Now as
before, however, the exact outline of which persons are liable under the strict liability,
causes problems. Following chap. 6 § 5 loc.cit. soldiers doing military service are to be
treated as employees in the sense of chap. 3 § 1, likewise certain trainees and non-
independent contractors. The problem of so-called “hired-employees” was the subject of
HD of the 8th January 1992.%¢ A company (K) rented from a different company (B) an
experienced welder to do certain work for two weeks. The welder negligently caused fire
damage to the plant of K. The HD deduced from an analysis of the factual circumstances
of the case, that B, in a liability law sense, was still to be seen as the employer of the
welder.®7 Liability as independent subcontractor was fundamentally excluded. An ex-
ception is provided by cases of so-called “non-delegable duties,” under which safeguard-
ing duties of a house owner are counted, for example.®”8

210. United Kingdom The law of vicarious liability for a delict/tort is identical in
English law and Scots law. It arises simply because the party in law vicariously liable
stands in a particular relationship with the person who committed the delict/tort in the
context of that relationship. The principal examples of relationships capable of giving
rise to it are those of employer to employee and partnership to partner. There is neither a
requirement to prove any form of fault on the part of the person vicariously liable, nor is
there a defence that there was no fault on the part of that person. The liability has been
developed as additional to the liability of the person who committed the delict/tort.
There is obiter authority that there may be some situations of vicarious liability that
would not additionally result in liability also of the person for whom there was vicarious
liability.*”® But it is not clear when that would be the case. The question has been of
significance in a case of economic loss arising from negligent misrepresentation by an
employee with professional qualifications, where the employer was insolvent. There is
authority that the employee is in such a case separately liable.”® However, it may in
future be argued that in such cases the employee does not have a duty of care to the
person to whom the misrepresentation was made because the underlying relationship on
the part of that person is with the employer company or firm, and not with the employee
as an individual. On this view it would follow that the case is wrongly decided, and
liability in such a case can only be a personal one of the company or firm, the employee

694 OGH 10.7.1997 Sz 70/138.

695 OGH 12th September 2002, RIS-Justiz RS00091113.

696 NJA 1992 p. 21.

697 See on this also Hellner and Johansson, Skadest&ndsriitt® (2000) 161; Bengtsson and Strombdck,
Skadestindslagen. En kommentar (2002) 82.

698 Bengtsson and Strombdck loc.cit. 77.

699 Mattis v Pollock (trading as Flamingo’s Nightclub) [2003] EWCA Civ 887 per Judge L.J. at [33].

700 Merrett v Babb [2001] Q.B. 1174.
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not having committed a separate delict. Analytically that, however, would not be an
example of vicarious liability. In personal injury cases arising from the negligence of
employees the strict legal position is that the employee is also liable.” In practice,
however, in the light of the compulsory insurance background, the employer as vicar-
iously liable will be the person who pays the damages, and does not seek ever to recover
them from the employee who committed the delict/tort. (Reflecting the different finan-
cial background, in cases of medical negligence by doctors it is normal for both the doctor
and the entity within the National Health Service as employer to be sued together.
Standing arrangements exist between the doctors’ defence organisations, which act in
effect as insurers, and the National Health Service with regard to who in fact pays the
compensation.).”®? In partnership cases the individual partner is normally also sued. The
obligation is joint and several, but an apportionment may be sought by the partnership
determining it proportionate liability in a question with the partner who committed the
delict/tort.” By far in a way the most important instance of vicarious liability is that of
an employer for the delict/tort of his or her employee. Included, as employees are
additionally workers who have been seconded to another employer by their general
employer, if “entire control” has passed to the temporary employer, which will only be
seen as arising in exceptional circumstances.”* By analogy to the relationship of employ-
er/employee the relationship of a company and its directors has been held likewise to
give rise to vicarious liability on the part of the company for its director on company
business.”® A partnership, as noted above, is vicariously liable for its partners on partner-
ship business,”® though there is Scots authority that this does not apply where the
claimant is himself or herself one of the partners.”®? Exceptionally a relationship where
someone does an act as a favour for another, as in one case where a rally driver’s car was
being driven by a friend to the start of the rally, can give rise to liability for the delict/tort
of the person so acting.”® The relationship of car owner to car driver of itself is not one
which is capable of giving rise to vicarious liability.”® Nor is the relationship of parent to
child, with the small exception that that result is in practice achieved in the statutory
strict liability delict/tort of liability for damage by animals, through making the parent
separately liable.”1° While it is recognised that the rationale for the core example of the
employer/employee relationship being one capable of giving rise to liability is based on
the policy rationale or enabling litigants in practice to be in a position to raise an action

L Lister v Romford Ice and Cold Storage Co Ltd [1957] A.C. 555.

702 These arrangements have changed at various times. Increasingly the National Health Service
has carried the cost.

703 Dubai Aluminium Company Ltd v Salaam [2002] UKHL 48; [2002] 3 W.L.R. 1913.

704 Mersey Docks and Harbour Board v Coggins and Griffiths (Liverpool) Ltd [1947] A.C. 1.

705 Confirmed as the law in the Scottish case Scobie v Steel & Wilson 1963 SLT (Notes) 45.

706 Partnership Act 1890 section 10.

07 Mair v Wood 1948 SC 83 (Court of Session, Scotland).

708 Ormrod v Colville Motor Services [1953] 2 All ER 753. An earlier categorisation of such cases as
“vicarious liability” for an agent has been convincingly criticised as too wide and misleading
(See Tony Weir, Tort Law (2002) 97).

79 Launchbury v Morgans [1973] A.C. 127.

710 Animals Act 1971 (England); Animals (Scotland) Act 1987.
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against a party with resources whether by insurance or otherwise, the range of relation-
ships, as opposed to a consideration of when the delict/tort was committed within the
context of one of the recognised relationships, is not open to extension on policy
grounds.”!" Vicarious liability applies to all forms of tort/delict, including those of strict
liability, for instance, defamation.”? In the case of the vicarious liability of a partnership
for its partners it has been held additionally to apply to “equitable wrongs” as developed
in English law, supplementing the law of tort, such as dishonestly assisting a third party to
breach a fiduciary duty.”!? As the law of vicarious liability of a partnership is statutory this
was a question of interpretation of the phrase, “wrongful act” in the relevant legisla-
tion.”"* The common law governing employers’ liability, however, almost certainly like-
wise comprehends this in England. In Scots law there is no category of “equitable
wrongs” and such acts of dishonesty”!” would fall within the law of delict anyway. To
qualify as occurring within the context of that relationship in the core area, employer’s
vicarious liability, the delict/tort must have been committed “within the scope of em-
ployment”.”'® The meaning of this requirement has given rise to an extensive case law,
culminating in recent reconsideration of the law by the House of Lords. This has
authoritatively determined that the test for this question is the same whatever the form
of the delict/tort, and, in particular, is the same for cases of tort/delict requiring proof of
intention to harm.”'? Vicarious liability of an employer can arise, accordingly, for assaults
committed by an employee, including sexual assaults, and these are not by definition
outside the “scope of employment”. The test applied to determine whether an act or
omission is within the “scope of employment” has been difficult to formulate with
precision. The approach that emerges from the two recent leading decisions is that the
test is that there must be a sufficient connection between the act or omission in question
and the background of the employment relationship.”'® A “broad approach” is taken to
this.”" It is recognised that a decision as to when this is or is not the case involves an
“evaluative judgement”.”?® The test has been expressed with reference also to what is
“fair and just” as one asking whether the delict/tort was “so closely connected with [the]
employment that it would be fair and just to hold the employers vicariously liable.””?! An

M Launchbury v Morgans [1973] A.C. 127.

712 See the Irish case, Crofter Properties Ltd v Gen port Ltd [2002] IEHC 94.

73 Dubai Aluminium Company Ltd v Salaam [2002] UKHL 48; [2002] 3 W.L.R. 1913 per Lord
Nicholls of Birkenhead at [7]-[12].

14 Partnership Act 1890 section 10.

715 Though the range of equitable wrongs in England may be wider.

716 An earlier phrase, “in the course of employment”, is probably now inaccurate (Lister v Hesley
Hall Ltd [2001] UKHL 22; [2002] 1 A.C. 215 per Lord Clyde at [40].

77 Lister v Hesley Hall Ltd [2001] UKHL 22; [2002] 1 A.C. 215.

718 Per Lord Clyde at [37], Lord Millett at [70]; Dubai Aluminium Company Ltd v Salaam [2002]
UKHL 48; [002] 3 W.L.R. 1913.

79 Per Lord Clyde at [42] — [43].

720 Dubai Aluminium Company Ltd v Salaam [2002] UKHL 48; [002] 3 W.L.R. 1913 per Lord
Nicholls of Birkendhead at [27].

21 Per Lord Steyn at [28], Lord Clyde at [48].
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alternative approach by a minority of the court,’?? in one of the cases, namely to test the
question by asking what duty the employer had assumed in a general sense to the
claimant and then examine whether the employer had de facto “entrusted” that duty to
the employee who committed the delict/tort is considered incorrect, since it conflates
inappropriately the question of the personal delictual/tortuous liability of the employer
with his vicarious liability. However, the approach does focus on the general risk of the
tort that the employer’s business or activity brings with it as indicating what may “fairly
and properly be regarded”’?’ as being within the scope of employment, and thus reflect-
ing the “policy” of vicarious liability in distributing risks. Consideration of “policy” in
this sense has followed the lead given by the Canadian Supreme Court.”** But, contrast-
ing with the law as developed in Canada,’®® “policy” in the sense of considering the
general balance of social and economic policy considerations as advantages and disad-
vantages to society of holding that there is or is not vicarious liability in the situation in
question, is not relevant.”?® So the policy of encouraging vigilance on the part of employ-
ers or questions of the effect on future recruitment to the public services and so on are not
considered. The determination of what amounts to a sufficient connection with the
background employment relationship takes into account such factors, as the time when
the delict/tort was committed, and the job description of the person in question. But
none of these are conclusive in themselves, and in particular it is not possible for
employers artificially to avoid vicarious liability potentially arising by prohibiting beha-
viour, or certain types of behaviour. The trend has been in marginal cases to find a
sufficient connection with employment, and so vicarious liability. Employers have, in
consequence, been held liable for sexual abuse of children by residential care workers,”??
and by teachers.”?® They have been held liable for thefts and frauds committed by
employees. They have been held liable for negligent driving of motor vehicles when
the employee was following a route that was a very significant detour for his or her own or
another’s purposes.””® Cases where it has been rejected are explained in effect on the
ground there was no real connection at all with the employment, seeing it as providing a
mere opportunity for the act or omission to happen. In one case of personal revenge
taken by an employee on the claimant but not prompted by the employee’s role in the
workplace was held not to give rise to vicarious liability.”?° But the tendency is still to

722 Lord Hobhouse at [55], also indicated as an aspect per Lord Milllett at [82].

723 Dubai Aluminium Company Ltd v Salaam [2002] UKHL 48; [002] 3 W.L.R. 1913 per Lord
Nicholls of Birkenhead at [23].

24 Bazley v Curry (1999) 174 D.L.R. (4th) 45 per McLachlin ] at [26]-[ 36], cited per Lord Nicholls
of Birkenead at [23].

725 Jacobi v Griffiths (1999) 174 D.L.R. (4th) 71 per Binnie at [67]-[70].

726 Lister v Hesley Hall Ltd per Lord Steyn at [27], Lord Hobhouse of Woodborough at [60].

727 Lister v Hesley Hall Ltd.

728 Trotman v North Yorkshire County Council [1999] LGR 584 (CA) overruled in Lister v Hesley Hall
Ldd.

729 Williams v A & W Hemphill Ltd 1966 SC (HL) 31.

730 Deatons Pty Ltd v Flew (1949) 79 CLR 370 (Australian High Court) — barmaid, not in charge of
the bar throwing a glass of beer in the face of a customer — approved in Lister v Hesley Hall. But

some other earlier decisions, where in effect a connection between employment and the act
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find a connection as where a doorman at a nightclub “employed to keep order and
discipline” knifed a customer.”?! A rule that there is no vicarious liability in a negligence
case where an employee was at the time doing a job completely different from that which
he or she was employed to do now must be seen as applying only subject to the
qualification that the job being done was one requiring particular qualifications to be
done safely, as in a case of handling explosives,”*? and that there was no other connecting
factor, such as, for instance, acting in an emergency. In establishing the vicarious liability
of a partnership for the delict/tort of a partner it is necessary to show that it was
committed by the partner “acting in the ordinary course of the business of the firm”.7*?
The approach to determining when this is established is the same as that for determining
when in employer’s vicarious liability the tort/delict was committed within the scope of
employment.”* Likewise, the trend is to find that there is vicarious liability, as in the
leading case™ where a partner in a firm of solicitors assisted a fraud by third party in
drawing up documentation to facilitate that fraud.

(b) Contract law

211. France and Belgium Contractual liability, as has already been said, fundamentally
extends further for assistants than non-contractual liability. In the French legal system
the principle applies that the contractual debtor is also liable for the non-fulfilment of
his contractual obligations, if the contractual non-fulfilment is caused by a person who
the contractual debtor has employed to fulfil his obligations.”® In the French academia it
is pointed out though, that with the setting in stone of this responsabilité contractuelle du
fait d’autrui, the obligations de moyens and the obligations de résultat of the contractual
debtor have to be differentiated. If there is an obligation de résultat for the contractual
debtor, the contractual obligee merely has to prove that the result owed has not been
achieved. If there is an obligation de moyens for the contractual debtor on the other hand,
the contractual obligee has to prove that the exécutant has made an error.”?” The
principle also applies in the Belgian legal system, that the contractual debtor is liable for
persons whom he employed to carry out his contractual obligations.”8

was disregarded may now be seen as incorrect in particular eppel v Saad bin Ahmad [1974] 1
W.L.R. 1082 — bus conductor hitting passenger in the face when passenger remonstrated with
him about his extreme rudeness to another passenger.

B Mattis v Pollock (trading as Flamingo’s Nightclub) [2003] EWCA Civ 887.

B2 Kirby v NCB 1958 Sc 514, approved in Lister v Hesley Hall Ltd.

733 Partnership Act 1890 section 10.

B34 Dubai Aluminium Company Ltd v Salaam [2002] UKHL 48; [2002] 3 W.L.R. 1913.

B35 Dubai Aluminium Company Ltd v Salaam [2002] UKHL 48; [2002] 3 W.L.R. 1913.

736 Cass.civ. 29th May 1963, Gaz. Pal. 1963 (2¢ sem.) jur., p. 290 («le débiteur est responsable de
I'inexécution de ses obligations, alors méme que cette inexécution proviendrait du fait d’un tiers qu'il se
serait substitué»).

BT Terré/Simler/Lequette, Les obligations$, no. 585, p. 565-567.

738 B.H. Verb. (-Claessens) 11-4, nos. 1763-1771.
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212. Italy and Germany Art. 1228 of the Italian CC (liability for assistants) confirms
that a debtor who commands the activities of third parties to fulfil his obligations, is also
liable for their deliberate or negligent conduct, as long as the parties have not agreed
upon an arrangement to the contrary. The debtor is liable independent of his own
fault,” for the damage which an assistant culpably causes to the obligee.”® The pre-
existence of an obligation relationship between the obligee and the debtor allows the
liability to be conceived as contractual, otherwise it would be seen as tortious. The case
in art. 1588 (2) CC is similar. The German legal system in § 278 BGB states exactly the
same. If there is already an obligation relationship in existence between the parties at the
time of the damaging event, and if the damaging conduct appears to be the non-
performance of this obligation, then there is strict liability for the debtor in relation to
the damage caused by his assistants in performance. “Assistants in performance” in the
sense of this provision, can also be independent subcontractors.

213. Spain In Spain the situation of the legal sources is somewhat confused, because
there is a lack of a general rule on contractual liability for assistants. The academia and
case law are in accordance, however, that the debtor is liable not only for his own
actions, but following the principle of the more objective culpa in eligendo wvel vigilando,
also for those of his assistants.”*! Statutes themselves confirm this principle for a few
particular situations, for example in art. 1564 CC (liability of a tenant for property
damage caused by persons in his household), art. 1596 CC (liability of a contractor for
persons employed by him for the work), art. 1721 CC (liability of a representative for
representatives named by him) and art. 1784 CC (pub landlord liability for staff).
Independent contractors can also be assistants in performance.”? It is not decisive
whether or not the employer is at fault,”* it depends much more, as in tort law, on the
fault of the assistant.7#

214. Portugal Following art. 800 (1) of the Portuguese CC “the debtor is liable in respect
of the obligee for the actions of his legal representatives or of persons whom he has
appointed for the fulfilment of his obligation, as if these actions were carried out by the
debtor himself.”’#> Further contract law provisions involve more precisely liability for
assistants (substitutos or auxiliares), for example arts. 1197 and 1198 (safeguarding
contract), art. 1213 (subcontractor contract), art. 1165 (substitutes and assistants in the

739 Visintini, L'inadempimento delle obbligazioni, Trattato di diritto privato diretto da Rescigno, 9,
Obbligazioni e contratti, Tomo primo (1992), 224.

740 De Cupis, Il danno, Teoria generale della responsabilita civile (1979) 164; Cass. 8th May 2001,
n. 6386, Giust. civ. Mass. 2001, 942.

1 T.S. 1st March 1990, RAJ 1990 (2) p. 2190, no. 1656.

742 SAP Cordoba 26th January 2001, AC 2001, no. 14; SAP Asturias 11th December 1998, AC
1998, no. 2365. This case law covers the leading opinion in legal literature.

73 Lacruy Berdejo, Elementos de Derecho Civil, Vol. 2: Derecho de Obligaciones, 1. Part: Parte
General. Teorfa General del Contrato. (1999) 174.

4 T.S. 1st March 1990, RAJ 1990 (2) p. 2190, no. 1656.

745 English translation in www.eurofound.eu.int.
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area of other service contracts).”® The debtor is liable independent of his own fault,’#

rule which is of a dispositive nature, though (art. 800 (2) CC).

a

215. Greece In Greece also, the difference between tortious (art. 922 CC) and contrac-
tual (art. 334 CC) liability for assistants is mainly seen as being, that in the case of the
latter there must have been an obligation relationship between the employer and the
injured party at the time of the damaging conduct. A breach of a duty from the obligation
relationship is therefore required; the fault of the assistant counts as the fault of the
employer. In the leading legal view, in contrast to Germany, obligation relationships
without a primary performance duty (like that from culpa in contrahendo, art. 197 CC) are
not sufficient for art. 334 CC. In this respect art. 922 CC is to be used.”® Art. 334, on the
other hand, is applicable if safeguarding duties within an obligation relationship with a
primary performance duty are breached.” For the application of art. 334 it is further
necessary that the conduct of the assistant carries out the achievement of the perfor-
mance. Under this come not only core and secondary performance duties, but also
safeguard or care duties. In contrast to art. 922, under art. 334 CC there is liability for
subcontractors.”°

216. Austria The legal situation in Austria is largely similar to that of the remaining
jurisdictions of the EU. A person who is obliged to perform for another, is liable to him
for the fault of his legal representatives as well as for persons whom he uses to fulfil his
obligations, as he would be for his own fault (so-called assistant to performance, § 1313a
ABGB). The liability requires an existing obligation relationship. In contrast to Greece
and likewise to Germany, the employer has to make good for the breach of a safeguard
duty from the pre-contractual obligation relationship, following contractual principles.
Moreover, the employer is liable for the wrong conduct of an assistant in accordance with
§ 1313a ABGB and not merely following § 1315 ABGB.”! Not only dependant parties
are included as assistants to performance, but rather independent assistants to the
performance of another can also be included.”? What is decisive, is that the assistant
works for the debtor and the latter has the authority to issue instructions.”> The employ-
er is liable for damage which has a close connection to the performance. It can involve
the breach of main, subsidiary or safeguard duties. If the assistant who caused the damage

746 Further Pessoa Jorge, Ensaio sobre os pressupostos da responsabilidade civil (1968), passim.

747 STJ 13th December 2000 CJ(ST) VIII (2000-3) 165, 168.

748 Georgiades/Stathopoulos (-Stathopoulos), Art.334, no. 13.

79 Stathopoulos, loc.cit. nos. 13 and 27.

750 Gasis, Peri tin ennoian tou voithou ekpliroseos kai tou prostithentos, in: commemorative
publication for Maridakis, Bd. II, p. 227, 262.

1 OGH 7.7.1978 SZ 51/111; Koziol/Welser, Biirgerliches Recht 112 (2001) 332; Koxziol,
Haftpflichtrecht II? (1984) 337; Harrer in Schwimann, ABGB VII* (1997) § 1313a no. 16;
in result also Reischauer in Rummel-ABGB I (2000) Introduction to §§ 918-933 no. 14.

752 OGH 3.9.1986 JBI 1986, 789 = RIS-Justiz RS 0028729; Koziol, Haftpflichtrecht 112 (1984) 340.

53 OGH 14.5.1996 SZ 69/115, = RIS-Justiz RS0028447.
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was only occasionally involved in the performance, the employer is only liable under
§ 1315 ABGB.”*

217. Sweden In Sweden, also, contractual liability for assistants stretches further than
tortious liability, because it also includes liability for independent contractors.””® The so-
called “control liability” following §§ 27 (2), § 40 (1) sales law [kdplag (1990:931)], §§ 14
(2), 30 (2) consumer sales law [konsumentkdplag (1990:932)] and § 31 (1) and (2) con-
sumer service law [konsumenttjdnstlag (1985:716)]) even recognize liability for suppliers
and other persons on a higher level of the same contract chain. Also transporters,
warehouses and consultants can be included by this liability.”° It only affects, however,
the breach of specific performance duties, not the breach of general safeguard and care

duties.””

218. United Kingdom Neither English law nor Scots law recognise as such a category
that can be denominated as vicarious liability for breach of contract. However, there are
a number of rules that to some extent can be seen as functioning to achieve in a limited
way the same result. These rules, however, are not correctly seen as vicarious liability in
the sense that phrase is understood in English and Scots law as liability arising purely
derivatively from standing in a certain relationship to a person. They are classified as
examples of personal liability and comprise situations where personal liability arises
under the contract itself for breach of an express or implied term (or in cases of bailment
in England from a non-delegable legal duty). It is trite that the acts and omissions of the
employees of a party who is debtor in a contractual obligation in connection with the
performance of it are treated as being the acts of that party in question as to whether he
has or has not performed his obligations under the contract. Where an obligation to
perform is validly sub-contracted by the debtor in the obligation, the debtor in the
obligation remains liable for breach of the contract through failure to perform that
obligation. In contracts, such as building contracts, where a particular outcome of
performance is contracted for, the contractor will be liable if his sub-contractor fails to
produce that outcome. In contracts of services for work to be carried out on property of
the creditor where the debtor validly sub-contracts that work, the debtor is liable in
respect of damage to that property by the negligence of the sub-contractor, if he had been
negligent in the selection of the sub-contractor and so was in breach of the implied

754 OGH 3.12.1981 JBI 1983, 255; Harrer in Schwimann, ABGB VII? § 13132 no. 22 ff.

755 Hellner, Speciell avtalsritt. Vol II. Kontraktsritt. Part 2: Allmidnna dmnen3 (1996) 202. See
further HD 5th July 1943, NJA 1943 p. 356 (liability of the seller of hydrochloric acid for
damage which the independant transporter had negligently caused in the house of the
purchaser).

756 Bengtsson and Strombdck, Skadestandslagen. En kommentar (2002) 77.

757 Hellner and Johansson, Skadestandsritt® (2000) 164. See also HD 26th October 1940, NJA 1940
p. 550: The plaintiff was injured in the hair dressing salon of the defendant by a falling marble
board which an experienced independant craftsman had constructed. Then as today in such a
case the craftsman did/would have the liability, not the hair salon as well. This is because it did
not involve the breach of a particular performance duty on the part of the hair dresser, but

rather the breach of a contractually unspecific safety obligation.
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obligation in such a contract to take reasonable care for the safety of the property.”® The
same applies in a non-gratuitous contract for the safekeeping of goods. But, additionally
there can be liability in such a situation in respect of the negligence of a third party to
whom the debtor entrusted the goods even without the debtor having been negligent in
the selection of that third party. In Scots law this is based on an implied obligation in the
contract of custody. In English law it is based on a rule in the law bailment, which is
associated with tort, and explained on the ground that there is a non-delegable personal
legal duty on the party of the debtor in the obligation (the bailee) to the creditor in the
obligation to take reasonable care of the property.””” These obligations arising under
contract in respect of sub-contractors cannot be avoided by instead of sub-contracting,
assigning the obligation to perform, since they are not within the limited class of con-
tractual obligations in English law that have been recognised as assignable.” This is also
the case in Scotland: while the view has been expressed that some executory contracts
may be assignable,’®! no case exists where this was recognised in a situation where there
was breach of the contract by the party to whom the obligations were assigned.’?

(8.) Reduction or Exclusion of Liability

219. Introduction Even questions about the reduction or exclusion of liability can be
posed in a different manner, depending upon whether they involve tortious or contrac-
tual liability. In greater detail, in both cases, however, statutory liability reduction clauses
and contractual exclusion of liability have to be differentiated. Under statutory reduc-
tion clauses, measures which enable the judge to reduce the extent of the liability
through equity, are to be understood. Contractual liability modifications, on the other
hand, only raise questions in as far as they were already agreed before the damaging
event. Subsequent agreements on the extent of liability, on the other hand, are in
principle unproblematic. In the following text the widespread possibility of a reduction
made by a judge in the case of excessively high contractual penal agreements will not be
discussed.”® For the remainder it depends upon the concurrence of actions rules which
are to be dealt with later, whether a raised contractual liability standard replaces a
lowered tortious standard (example: the liability, limited to gross negligence, of a main-
tainer of a road in Austrian tort law [§ 1319a ABGB] does not play a role on motorways
which demand an annual toll sticker, because the receiver of the road toll is liable for
every fault as a result of the contract concluded with every road user).

758 See the Scottish case, Stevenson & Sons Ltd v Maule 1920 SC 335 per Lord Cullen at 350.

759 E McKendrick, ‘Vicarious Liability and Independent Contractors: A re-examination’ (1990) 63
MLR 77.

760 M P Furmston, ‘The Assignment of Contractual Burdens’ (1998) 13 Journal of Contract Law
42; H O Hunter (1998) 13 Journal of Contract Law 42.

761 W/ McBryde, The Law of Contract in Scotland? (2001) 12-50.

762 In the only clear case Cole v C H Handasyde & Co 1910 SC 68 the question was whether the
assignee was entitled to perform the obligation.

763 See on this the notes under art. 9:509 PECL.
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(a) Tort law

220. Statutory clauses enabling reduction of liability Statutory reduction clauses in the
sense already mentioned are by no way recognized by all tort laws in the European
Union. In Austria, Italy and the United Kingdom, for example, they are totally unknown
and in Belgium, France and Luxembourg they only apply in the law of gestion d’affaires
(art. 1374 [2] CC), and not in tort law; art. 1374 (2) CC is interpreted as trés exception-
nelle, because it differs from general liability principles.”®* Germany does not recognize a
reduction clause either. It follows much more an “all or nothing principle”, which
essentially is only diluted if the injured party was also responsible for the damage
(§ 254 BGB). The authors of the BGB expressly decided against earlier (and scattered
in special provisions such as §§ 429-435 HGB still applicable) rules, which at least
limited the compensation of the tortfeasor to parts of the damage in the case of minor
fault. Proposals to put a reduction clause in the BGB have never been successful.”®®

221. Spain In the Spanish law of obligations, with art. 1103 CC a reduction clause is
discussed in contract law, but not in tort law, but for the latter a corresponding
application of art. 1103 CC has been discussed. Opinions are split’®, and this is the case
even within the case law of the Tribunal Supremo.”7 It is therefore still an unsolved
problem.

222. Portugal Portugal is a country with a tortious liability reduction clause. Art. 494 of
the Portuguese CC determines: “If the liability is based on negligence, following ap-
proved judgement the duty to compensate can be lowered, in terms of the sum, to that of
one lower than the damage caused, as long as the degree of fault of the tortfeasor, his own
economic situation and that of the injured party, and other circumstances of the case
justify this.” The possibility of reducing the amount of compensation is limited to cases of
negligence. If the defendant has acted deliberately, a reduction of the compensation is
generally excluded, if further circumstances of a particular case are not involved. Art. 494
CC is on the other hand, as comes to light from art. 499 CC, applicable also in the area of
strict liability, particularly in the area of liability for traffic accidents.”®® The reduction
clause of art. 494 should only be used if the duty to provide full compensation would be

764 Mazeaud and Chabas, Obligations®, no. 687 p. 814; JCICiv (-Bout), Art. 1372-1375, V° Quasi-
Contrats, Fasc. 20, no. 38-39.

765 Medicus, Schuldrecht I AT!3, no. 585.

766 Against the possibility of an analogous conclusion, amongst others Diay Alabart in
Comentarios al Cédigo Civil y Compilaciones Forales (ed. by Albadalejo), vol. 15, part 1
(1989) 510; in favour Pantaleon Prieto in Paz-Ares/Diez-Picazo/Bercovitz/Salvador, Comen-
tario del Cédigo Civil, vol. 112 (1993) 1999.

767 The recent case law appears to have a tendancy towards a corresponding application of art.
1103 CC: T.S. 20th June 1989, RAJ 1989 (4) p. 5438, no. 4702 and T.S. 19th July 1996 (3) p.
7665, no. 5803. Different view however, still T.S. 5th December 1983, RAJ 1983 (2) p. 5228,
no. 6821.

768 See amongst others ST] 2nd December 1992 BolMinJus 422 (1993) p. 280, 285-286 and
Antunes Varela, Obrigagdes em Geral 110 693.
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manifestly unjust (injusta).”® A particular measure on art. 494 is art. 489 of the Portu-
guese CC, which concerns the liability of persons not responsible for their actions.

223. The Netherlands In art. 6:109 BW Dutch law also has at its disposal a general
reduction clause (matigingsrecht). It gives a discretionary power to the judge to reduce the
extent of liability, taking into account the kind of liability, the legal relations between
the parties and their economic situation. The application of this reduction clause
particularly comes into consideration if liability without fault is involved. The smaller
the fault, the more likely the reduction clause will be applied. The application of the
reduction clause is also different according to the type of damage (for example, a
reduction in the case of pure economic loss comes into consideration sooner than for

bodily harm).

224. Sweden Swedish law also recognizes a general reduction clause. Chap. 6 § 2 of the
Liability Act [skadestdndslag (1972:207)] reads: “If the duty to compensate is a dispropor-
tionate detriment for the person bound to compensate taking into consideration his
economic situation, the duty to compensate can be reduced according to equitable
discretion, whereby the necessity of the compensation for the injured party, as well as
remaining circumstances, are to be considered.” In the framework of this reduction clause
attention is directed first of all to the tortfeasor and then to the injured party.””® In
contrast, for example, to § 70 (2) of the sales law, chap. 6 § 2 of the Liability Act is not
focused on the conduct of the person with the duty to compensate, but instead on a
disproportionate disadvantage for him (“pardoning paragraph”’’!). The provision is
applied in all liability cases which come under the Liability Act, but can also be applied
for liability under particular laws, under liability developed by judges and also contrac-
tual liability.””? Whether and under which requirements it should be present in the law of
strict liability, the legislature has left to the case law.””? If a party has at their disposal
insurance protection which goes above what is necessary to cover the damage, this is not
subject to liability reduction. An unreasonable disadvantage is missing in this case.
Chap. 6 § 2 Liability Act is an exceptional regulation. It attempts to maintain, if
possible, the living standard of an average family and prevent, for example, someone
having to sell their own home in order to fulfil a duty to compensate. To add to this
equation, however, are also the economic circumstances of the injured party. If they are
bad, the injured party has, according to the circumstances, to bear a disproportionate
disadvantage. Difficult questions are posed in the case of deliberately committed torts,
and this is not least because the living standard of many petty criminals tends to fall
fundamentally short of that of an average family anyway. In the grounds for the law is the
comment that in cases of intention a reduction should fundamentally not come into
consideration, although social and humanitarian points, in particular the rehabilitation
of a criminal, have to form part of the weighing up process.”’* The case law has dealt with

769 CA Coimbra 10th December 1985, CJ X (1985-5) p. 34.

710 Witte, Landesbericht Schweden, in: von Bar (ed.), Deliktsrecht in Europa (1993) 84.
711 Hellner and Johansson, Skadestindsriitté (2000) 434.

712 Hellner and Johansson loc.cit. 434; HD 3 February 1978, NJA 1978 p. 14.

7733 Hellner and Johansson loc.cit. 434.
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this complex of problems on numerous occasions, and for instance, has considered in
favour of a deliberately acting “thug,” that the victim had a claim to funds for the damage
to victims from criminal acts.”” In the case of a systematic and almost “commercial” act
of theft, the possibility of a reduction of liability is, however, denied.””® Chapter 3 § 6
Liability Act finally contains a particular reduction rule for the area of employer liability.
It concerns property damage and refers expressly to existing insurance or insurance
possibilities.

225. Contractual restrictions of tortious liability The question of whether, and should the
situation arise, to what extent contractual agreed exemptions from tortious liability are
possible, is of significant practical importance. The answers to these questions point out
the large differences in the legal systems of the European Union. The European Com-
munity law itself has to some extent contributed to harmonisation of the laws of the
member states. At least it can be recorded, that art. 12 of the Product Liability Directive
85/374 of 25th July 1985, art. 5 (2) 4 of the Package Travel Directive 90/314 of 13th
June 1990 and art. 3 (1) and Annex 1 lit. a of the Unfair Contract Terms Directive 93/13
of 5th April 1993 all prohibit disclaimers of liability for personal injury, and that in the
case of damage to property, liability under the Product Liability Directive is mandatory as
well.

226. France and Belgium Following constant case law of the French Cour de Cassation
tortious liability is d’ordre public so that contractually it can neither be excluded nor
reduced beforehand.””” This applies as much to rules in general terms of business as to
individual agreements. The Belgian Cour de Cassation has not followed this view, how-
ever. It does not count the liability from art. 1382 ff CC as belonging to the Belgian
public order. Consequently a contractually agreed liability reduction or exemption is in
principle possible. Exemptions of liability before an event, due to the intention to cause
damage are excluded however; they are void generally. Agreements to exclude liability
which contravene the law are void, as are those which would make a contractual
obligation pointless.””

227. Austria For Austrian law it is pointed out that exemption clauses in relation to
non-contractual liability, in terms of their content, mostly contain at the same time an
exemption or attempt at exemption from liability due to “a positive breach of con-

714 Hellner and Johansson loc.cit. 437.

75 HD NJA 1990 p. 196.

776 HD NJA 1992 p. 660.

717 Fundamental Cass.civ. 12th February 1955, JCP 1955, I, 8951, note René Rodiére: («sont nulles
les clauses d’exonération ou d’atténuation de responsabilité en matiére délictuelle, les articles 1382 et
1383 du Code civil étant d’orde public et leur application ne pouvant étre paralysée d’ avance par une
convention). See Viney, Introduction 2 la responsabilité2, no. 173 p. 305-307.

718 Further Vandenberghe/Van Quickenborne/Wynant, Aansprakelijkheid uit onrechtmatige daad
(1985-1993), TPR 1995, no. 35 p. 1226-12217.
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tract,””” which as a consequence can raise difficult questions on systematic delimitation

of the boundary between tortious and contractual liability. A general law on the regula-
tion of questions in relation to the effectiveness of general terms of business does not
exist in Austria. The case law has the tendency to qualify an exemption from liability for
bodily harm in general terms of business, as the gross disadvantaging of the other party
and therefore holds it as being void even if it merely refers to liability for slight negli-
gence.”° Liability for property damage, on the other hand, can be excluded in standard
terms and conditions at any rate for cases of slight negligence (and within the framework
of individual agreements in the domain of courtesy relationships, even to the extent of
gross negligence).” For the remainder, it is the case that nobody can withdraw from
legal liability by means of a one-sided declaration. One-sided declarations can destroy
the basis of trust, however, which in an individual case can be the basis of liability, for
example with the granting of information or where the public is granted entry into
certain premises, the dangerousness of which is pointed out.”?

228. ltaly Art. 1229 of the Italian CC contains a regulation for clauses of exemption or
reduction from liability in respect of the liability from a contract: “(1) Any agreement
which, in advance, excludes or limits the liability of the debtor for fraud, malice or gross
negligence is void. (2) Any agreement which, in advance, exonerates from or limits
liability in cases in which the act of the debtor or his auxiliaries constitutes a violation of
a duty arising from rules of public policy is also void.” That led to the much discussed
question, of whether art. 1229 CC can also be applied in tort law. The response of the
legal literature is mostly’® positive.”®* At the same time it is also admittedly said by the
authors of this group, that all liability for injuries to the physical integrity of a person is
immune from exemption; it is based in the Italian public order (para (2)).”®® The
opponents of a corresponding application of art. 1229 CC are inclined towards the
French legal view, in which the entire non-contractual liability is d’ordre public and they
see in the conclusive nature of the liability under the Product Liability Directive, merely
confirmation of this principle.” From this perspective it then decisively depends on
whether the liability in the individual case shows itself to be contractual or tortious.

229. Spain In Spain also, there appears to be a lack of case law up until now, which
would explain the problem of the effectiveness of a contractual exemption from tortious

719 Krejci in Rummel-ABGB I’ (2002), § 6 KSchG no. 121.

780 OGH 24th March 1998, SZ 71/58.

81 Koziol, Haftpflichtrecht I* (1997), Nr. 18/35 ff, p. 558.

782 If it involves liability for paths/roads, § 1319a ABGB already provides for the limitation of the
liability to gross fault.

783 Differing, however, e.g., Costruzione di autoveicoli, clausole di esonero e responsabilita
dell'impresa per una diversa lettura dell’art. 2054 u.c. c.c., Giur. it. 1975, 1, 1, 751 ff.

784 Further and with more demonstrations Bianca, Diritto civile, 5, La responsabilita (1994) 66;
Monateri, Responsabilita civile, 678.

785 Cabella Pisu, L'inadempimento delle obbligazioni, Trattato di diritto privato diretto da Resci-
gno, 9, Obbligazioni e contratti, Tomo I (1992) 229.

786 Castronovo, Problema e sistema nel danno da prodotti, cit. 536.
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liability. As far as is clear, this question has only been discussed in legal literature up to
this point. The leading academic opinions appear to hold an exemption of liability in the
non-contractual area as being, in principle, possible (for example, in relation to the
neighbours of a factory whose land could be polluted with the emission of harmful
substances), as long as it does not involve liability from intention.”” This is in accor-
dance with the rule on exemption of contractual liability in art. 1255 of the Spanish CC.

230. Portugal The Portuguese law of general terms of business expressly prohibits clauses
with liability limitations or exemption for certain cases. Measures regulating questions of
so-called cldausulas contratuais gerais were introduced through the Decreto-Lei (statutory
decree) no. 446/85 of 25.10.1985. The EC Directive 93/13/EEC on the unfair use of
clauses in consumer contracts was then added with Decreto-Lei No. 220/95 of the 31st
August 1995 into the aforementioned law, which was later again changed through
Decreto-Lei No.249/99 of the 7th July 1999. After the law, general terms of business
are absolutely forbidden (art. 18) and void (art. 12), if they aim in a direct or indirect way
at excluding or limiting (i) liability for injury to life, moral and bodily integrity or health
(art. 18 lit. a); (ii) non-contractual liability for property damage (art. 18 lit. b); and (iii)
in the case of intention or gross negligence, the liability for definitive non-performance,
delay or bad performance (art. 18, lit. c), each including liability for the actions of
representatives and assistants (art. 18, lit. d). Such cldusulas absolutamente proibidas are
void in respect of other commercial enterprises (art. 17), as well as in respect of con-
sumers (art. 20).788

231. Germany The starting point for German law is that contractual limitations of
liability are in principle also permissible in the area of tort law.”® Conceivable objects of
clauses limiting liability could be particular types of damage (to persons or property) or
amounts of damage (such as the laying down of moderate maximums). In this respect the
limits in §§ 307 (1), 307 (2) no. 2 and 309 no. 7 BGB (prohibition of clauses without
possibility of evaluation on merits) are to be noted. Under § 309 no. 7 BGB a standard
form exemption of liability from gross fault (intention, gross negligence) is generally
void. A standard form exemption from liability for negligently causing death or injuries
to body or health injuries is also void. The regulation of § 276 (3) BGB, in which liability
due to the intention of the debtor can also not be waived in advance in the way of an
individual agreement, means that even reasonable sum liability restrictions are void.”®
Further limits to permissibility are contained in §§ 134, 138, 242 BGB as well as some

787 Cavanillas Muigica and Tapia Ferndndez, La concurrencia de responsabilidad contractual y
extracontractual. Tratamiento sustantivo y procesal (1992) 57; Lacruz Berdejo, Elementos de
Derecho Civil, Vol.II: Derecho de Obligaciones, Part 2: Contratos y cuasicontratos. Delito y
Cuasidelito. (1999) 515 and Santos Briz in Comentarios al Cédigo Civil y Compilaciones
Forales (ed. by Albadalejo), Vol. 24 (1984) 109.

788 Further Almeno de Sd, Clausulas contratuais gerais e Directiva sobre cldusulas abusivas (2001)
75 ff.

89 RG 13th October 1916, RGZ 88, 433, 436; BGH 28 April 1953, BGHZ 9, 301, 306.

790 Palandt-Heinrichs, BGBZ, § 276, no. 35.
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special provisions, for instance § 7 HaftPflG, § 8a (2) StVG, § 49 LuftVG, § 14 Product
Liability Law. Exemption clauses are in principle narrow and are to be interpreted to the
detriment of whoever wants to reduce their liability.””! That is applied to standard form
clauses by § 305 ¢ BGB. Hence, where doubt arises, a reduction in liability in the case of
a guarantee does not include tortious liability.””?> For liability exemption clauses in
individual agreements the corresponding applies; they are also narrow in principle and to
be interpreted against the person who wants to do away with the liability.”?

232. United Kingdom In both England and Scotland the validity of a provision
excluding or limiting liability for delict/tort (except in so far as additionally or separately
affected by legislation following on the EC Directives noted above in paragraph 223) is,
despite its name, governed by the Unfair Contract Terms Act 1977. This statute contains
separate provisions for England”* and for Scotland™” to reflect the different terminology
of the law of obligations in the two jurisdictions; the substance of these different
statutory provisions is, however, in essence the same. There is no control as such at
common law in either jurisdiction.”® There is, though, a specific rule at common law in
both England™7? and Scotland™® that a party cannot exclude liability for his own fraud
inducing contract with the other party. In England™” there is authority that this also
applies to an attempt to exclude liability for fraud in the performance of the contract. It
may be that the rule applies more widely, to prevent the exclusion of liability for any
intentional (or reckless) wrongdoing,5° though not vicarious liability for that on the
part of an employee.®! The common law may perhaps, further, still play a limited role in
one other respect. It may still be the law,3°? despite recent dicta in the House of Lords to

1 Continual case law: BGH 29th October 1956, BGHZ 22, 90, 96; BGH 11th July 1963, BGHZ
40, 65, 69; BGH 5th April 1967, BGHZ 47, 312, 318; BGH 11th March 1986, NJW 1986, 2757,
21758.

2 BGH 5th May 1992, NJW 1992, 2016, 2017.

793 BGH 10th October 1977, NJW 1978, 261.

94 Unfair Contract Terms Act 1977 Part 1.

5 Unfair Contract Terms Act 1977 Part II.

79 A suggestion at one time in Scots law (McKay v Scottish Airways 1948 SC 248 per Lord
President Cooper at 363) that there might be situations where a exemption clause in a
contract was so “extreme” as to be invalid either as “depriv[ing] the contract of all meaning” or
“contrary to public policy” has not been followed.

M7 S. Pearson & Son Ltd v Dublin Corporation [1907] A.C. 351. Also Misrepresentation Act 1967
section 3.

98 Boyd & Forrest v Glasgow and S. W Rly Co1915 SC (HL) 35-36 per Lord Shaw of Dunfermline.

799 Cf for Scotland McBryde, The Law of Contract in Scotland (2nd ed) 14-85 — 14-87, where the
question is not considered.

800 Unfair Terms in Contracts Law Commission Consultation Paper 166 /Scottish Law Commission
Discussion Paper 119 (2002) para 4.49 footnote 54 citing Chitty, Contract 6-129.

801 As in Photo Production Ltd v Securicor Transport [1980] A.C. 827.

802 Canada Steamship Lines Ltd v The King [1952] A.C. 192 per Lord Morton of Henryton at 208,
applied in Smith v South Wales Switchgear Ltd [1978] 1 W.L.R. 165 (House of Lords).
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the contrary,® that if it is alleged that an exclusion (as opposed to a limitation)8%*

provision covers negligence, a particularly severe approach to interpretation of that
provision will be taken by the court, construing it contra proferentem against the party
seeking to rely as so to interpret it as not covering that if there is the slightest ambiguity. If
still valid, the rule in this context is that if the exclusion provision does not expressly refer
to negligence, and there is any doubt as to whether the words otherwise are wide enough
to cover it, the provision will be interpreted as not covering it. Moreover even if the words
are so interpreted they will not be held as doing so if they can be read as referring to some
other ground of liability.5® As the approach is out of line with the recent trend to
contextual and non-technical interpretation of contractual provisions of other types,3°
and dating as it does from before the passing of the Unfair Contract Terms Act 1977, even
if still valid, it may be that in future it will be less technically applied. The Act controls
exclusion and limitation clauses sought to be relied as limiting or excluding liability for
negligence®®’ and vicarious liability for such®® by parties acting in the course of a busi-
ness.% (It has no role where liability is strict, although in cases of product liability, there
are provisions in separate legislation, implementing the EC Directive, to prevent the
exclusion of limitation of liability in that field)?!° The Act regulates not only contractual
exclusions or limitations of delictual /tortious liability, but also such exclusions or limita-
tions by way of a unilateral “notice” that determines in advance the basis of any relation-
ship that may result in giving rise to delictual or tortuous liability. This is of importance
owing to the fact that the law of tortious/delictual negligence has a wide role in business
under English and Scots law. Such “notices” include not only, for instance, notices by
occupiers in the course of a business of land or other premises aimed at persons coming
onto that property, but also, for instance, “notices” which are aimed at excluding or
limiting liability for economic loss, where information is given in a context that is one
where a duty of care is capable of arising in respect of negligent advice-giving. As the
provisions for Scotland in the Act did not originally state clearly,®'! by contrast to those

803 Bank of Credit and Commerce International SA v Ali [2001] UKHL 8 per Lord Hoffmann at [57] —
[62].

804 Ailsa Craig Fishing Ltd v Malvern Fishing Co Ltd 1982 SC (HI) 14; [1983] 1 W.L.R. 964.

805 E. g. Hollier v Rambler Mrtors (AMC) Ltd [1972] 2 Q.B. 71 (Court of Appeal —~England — “caused
by fire”, did not cover negligently started fire; North of Scotland Hydro-Electirc Board v D & R
Taylor 1956 SC 1 (Scotland) “all claims ... arising from his operations under the contract” —
did not cover claims based on negligence.

806 [nvestors Compensation Scheme Ltd v West Bromwich Building Society [1998] 1 W.L.R. 896 (House
of Lords).

807 The Scottish provisions refer “breach of duty”, which is then given a definition (in section 25) as
“breach ... (b) of any common law duty to take reasonable care or exercise reasonable skill”. The
English provisions (section 2) use the word negligence.

808 Tt is not clear that this applies to vicarious liability for the intentional wrongdoing of an
employee, but such a case would be likely to also give rise to breach of contract (as where the
was a contract to provide the services of employees and the text would be applied to the clause
as it affected that. (see para 340).

809 Section 1(3) (England); Section 16 (Scotland).

810 Consumer Protection Act 1977 Section 7.
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for England, that the Act did regulate such “notices”, the Scottish provisions were
amended®'? to bring them into line with the English provisions, once it became apparent
that the courts in both jurisdictions were recognising various contexts capable of giving
rise to a duty of care in respect of negligent advice causing pure economic loss, where there
was no contract between the party suffering that loss and the party liable. The stimulus for
this was the recognition by the courts of delictual/tortuous liability for economic loss
caused to a party by the negligence of a party acting under a contract with a third party.
This stimulus, first in England,®" then in Scotland,’'* came from findings that a building
surveyor instructed to value a property as intended security under contract by a party
proposing to lend money to a purchaser of it normally does have a duty of care in tort/
delict to that purchaser if he negligently overvalues the property and the purchaser
accordingly suffers an economic loss through his purchase. The court will determine in
such cases without reference to the notice whether there was or was not a relationship
capable of giving rise to a duty of care.8"> In cases of economic loss based on negligent
advice-giving or other acts leading to primary economic loss, for instance negligent
investment8'® that means it will determine first “assumption of responsibility” and so a
duty of care in delict/tort, and then consider whether it is or is not validly excluded or
limited.®!” In this way in effect the control of these exclusion and limitation clauses is not
affected by the juristic classification of the basis of liability as in contract or in tort/delict.
Provisions in a contract or “notice” excluding or limiting liability for personal injury or
death are invalid in cases of liability of a party acting in the course of business.’!® Other
provisions in a contract or “notice” excluding or limiting delictual liability of a party
acting in the course of a business, if they are brought to the attention of the party when the
relationship capable of giving rise to a duty of care for negligence is established, are valid if
they are “fair and reasonable”.8!° The determination of what is fair and reasonable requires
the court to balance the same sort of factors that it has to consider in respect of those
exclusion and limitation clauses relating to breach of contract, that are subject to this
same test as detailed below in paragraph 242.

(b) Contract law

233. Statutory and contractual limitations of contractual liability In contract law also,
statutory and contractual liability reduction clauses can be differentiated. Examples of

811 Robbie v Graham & Sibbald 1989 SLT 870.

812 Law Reform (Miscellaneous Provisions) (Scotland) Act 1990, section 68.

813 Smith v Exic S. Bush [1990] 1 A.C. 831.

814 Melrose v Davidson and Robertson 1993 SLT 611.

815 Phillips Products Ltd v Hyland [1987] 1 W.L.R. 659 (CA) — a case of negligent damage to
property.

816 Henderson v Merrett Syndicates Ltd [1995] 2 A.C. 145.

817 Smith v EricS. Bush Ltd (above) as interpreted in Henderson v Merrett Syyndicates Ltd [1995] 2
A.C. 145.

818 Unfair Contract Terms Act 1977 sections 1 and 2 (1) (England); section 16 (1) (a)(Scotland).

819 Section 1 and 2 (2) (England); Section 16 (1) (b) (Scotland).
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the first are few and far between, however. One is found in art. 1103 of the Spanish CC in
which the courts can reduce the liability for negligence in the circumstances of the
individual case. Liability for intention does not come under this provision. Spanish case
law, moreover, considers liability for gross negligence as mandatory law.52° Swedish law
also recognizes a reduction clause. This is due to the fact that the already mentioned § 2
of the sixth chapter of the Swedish Liability Act is also applicable for contractual
liability. The motives refer to the example that the compensation duty of a tenant for
damage to the land and buildings of the landlord can be reduced.®?! Further reduction
clauses are found in § 70 (2) of the sales law, in § 34 of the consumer service law, in § 34
of the consumer sales law as well as in chap. 2 § 14 (1) and chap. 4 § 2 of the law on
commercial companies and partnerships. An analogous application of this provision to

other contracts is conceivable.8??

234. PECL As a general principle for contractual liability exemption, art. 8:109 PECL
suggests the following regulation: “Remedies for non-performance may be excluded or
restricted unless it would be contrary to good faith and fair dealing to invoke the
exclusion or restriction”.

235. France and Belgium In the French contract legal system, contractual liability ex-
emption clauses are in principle, permissible.5?> There are numerous important excep-
tions to this rule, however. Liability for a faute intentionnelle can not be excluded, whilst a
faute lourde and a faute intentionnelle are, as a rule, treated equally.®?* Moreover, there are
several specific statutory rules, following which, liability exclusion clauses are not per-
missible in certain types of contract. A particularly important example of such specific
regulations, which aim at protecting particular categories of contractors, is found in art.
132-1 Code de la consommation.®?® In the Belgian contract legal system the same principle
is valid. Here also, it encounters several exceptions. All clauses which violate necessary
stipulated legal regulations against common decency or the ordre public, are not permis-
sible.826 Contractual liability exemption clauses are voidable if they would make the
contractual obligations of a party pointless.®?” Furthermore, a few special competition
law regulations are important. Art.31ff. of the Loi sur les pratiques du commerce et sur
Uinformation et la protection du consommateur contains specific rules on voidability of the
so-called unjust clauses in purchase and service contracts with consumers. Art. 7 ff. of the

820 T.S. 29th October 1983, RAJ 1983 (2) p. 3997, no. 5275.

821 Hellner and Johansson, Skadestandsritt6, 435.

822 Hellner and Johansson loc.cit. 435 with fn. 11.

823 Terré/Simler/Lequette, Les obligationsS, no. 612-613 p. 595-597.

824 Terré/Simler/Lequette, loc.cit. no. 615 p. 598-599.

825 An English translation of arts. 132-1 Code de la consommation is available online under
http://www.legifrance.gouv.fr/html/codes_traduits/consolegtextA.htm).

826 See on this in particular B.H. Verb. (-Claessens) 11-4, nos. 1800-1805.

827 Claessens loc.cit. no. 1810.
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Loi relative a la publicité trompeuse et a la publicité comparative, aux clauses abusives et
aux contrats a distance en ce qui concerne les professions libérales of the 2nd August
2002828 contain comparable rules on voidability of unjust clauses in contracts between
self-employed persons and their business customers.

236. Spain In Spain arts. 1255, 1104 (2) and 1105 CC are the starting point of any
examination.®? In accordance with art. 1255 CC the contracting parties can arrange
agreements, clauses and conditions, which they hold as being appropriate, as long as they
are not contrary to laws, morals or public order. Art. 1102 CC clarifies, moreover, that
liability for intention can not be contracted away. From this it is concluded in the
argumentum e contrario, that exemptions from liability in cases of simple negligence are,
in principle, allowed.®*® Liability for gross negligence is, on the other hand, seen as
immune from exemption, which is in accordance with the legal situation under art. 1103
CC.8! Furthermore, it is necessary that the exemption of liability is objectively
justified.®3? The rules of the consumer protection law (law 26/1984 of the 19th July 1984,
Ley General para la defensa de los consumidores y usuarios),®3* are furthermore to be referred
to. Following this, exemptions from liability in relation to consumers for death and
injuries to body and health are void. The Spanish law on general terms of business (law
7/1998 of 13th April 1998, Ley sobre condiciones generales de la contratacion),3** contains a
practically identical regulation to the one which was already prepared by the older

Spanish case law.8%

237. Portugal Portuguese law has a set position against exemptions from contractual
liability. Following art. 809 of the Portuguese CC a clause is void if it means that the
obligee goes without a claim for non-performance or delay.®*® Following art. 809 in fine in
relation with art. 800 (2) the liability of the debtor for actions of his representatives or
assistants can be limited or excluded through an agreement, in as far as this does not
breach the ordem puiblica. Further exceptions from the basic rule are found in art. 602 CC
(concerning guarantees) and in art. 810 CC (concerning agreements over the amount of
compensation to be given).83” According to the case law, exemptions from liability for

828 B.S. of 20th November 2002, p. 51704.

829 Lacruz Berdejo, Elementos de Derecho Civil, vol. 2: Derecho de Obligaciones, part 1: Parte
General. Teorfa General del Contrato (1999) 174.

830 Diez-Picazo, Fundamentos del Derecho Civil Patrimonial. Vol. 2: Las relaciones obligatorias*
(1993) 617.

831 T.S. 2nd July 1992, RAJ 1992 (4) p. 8492, no. 6502.

832 Diaz Alabart in Comentarios al Cédigo Civil y Compilaciones Forales (ed. by Albadalejo), vol.
15., part 1 (1989) 582.

833 BOE 24th July 1984, nos. 175 and 176.

834 BOE 14th April 1998, no. 89.

835 T.S. 22nd October 1996, RAJ 1996 (4) p. 9784, no. 7238.

836 See on this e.g. STJ 9 July 1991, BolMin]Jus 409 (1991) p. 759.

837 Comparison on this in-depth STJ 27th April 1999 BolMinJus 486 (1999) p. 291.
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simple negligence (culpa leve) should be allowed; such a clausula de irresponsabilidade
breaches neither art. 809 CC, nor the ordem publica in the sense of art. 800(2) CC.8%8

238. Germany In German law the limits of exemptions from contractual liability are in
principle identical to those which have already been described for non-contractual
liability. However, for contract law there are additionally numerous particular provisions
and rules. It has been decided, for example, that a liability exemption clause between an
employer and a third party, also protects an employee.®* Furthermore the special regime
of inn-keepers’ liability in §§ 701-704 BGB is to be referred to, which dates from the
corresponding Convention of the European Council,®® furthermore §§ 444, 475, 619,
651, 651h, 651m, 676g (5) BGB and §§ 449, 451h, 466, 475h HGB.

239. Austria For Austrian law it has always been said that the total exclusion of
contractual liability can be contrary to public policy.®*! Liability for the breach of general
safeguarding duties protecting the body and health of the contracting partner is immune
from exemption.®** An effective exclusion of contractual liability, as a rule, also applies
to tortious liability. In the framework of § 6 (1) no. 9 consumer protection law (KSchG),
which concerns the limits of liability exemption and breach of contract, culpa in
contrahendo® and tort are not differentiated.’** § 6 para. 1 KSchG also serves as a
yardstick in order to particularise gross detrimental treatment in contractual provisions
included in standard terms and conditions beyond the field of consumer transactions.?#°
§ 970a ABGB regulates exemption of inn-keeper’s liability. Following § 10 EKHG an
agreement is void, in which the keeper of a vehicle wishes to exclude or reduce in
advance, liability for the killing or injuring of passengers which have to pay for the
transportation. In relation to other passengers § 10 EKHG does not intervene, though.4¢
Whether this ban on liability exemption also extends to claims for fault, is disputed.5*?
Liability exemption for intentional causing of harm is immoral and void. Liability
exemption for property damage caused by minor negligence is permissible. It is disputed,
whether liability exemption from gross negligence is contrary to public policy generally
or only outside of individual contracts.3* Incompatability with public policy is assumed,
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if the negligence was so crass that one can not reckon with behaviour of this type based
on the experiences of daily life and following ordinary modes of conduct.8%

240. ltaly and The Netherlands According to Italian contract law, every agreement
which in advance excludes or reduces the liability of the debtor in relation to intention
or gross negligence, is void. Every exemption from liability agreed upon in advance,
which breaches basic values of the legal system, is also void (art. 1229 CC). Under this
point in particular, exemptions from liability for damage to body and health are void.®*°
Liability exemption clauses require written acceptance, even if they are contained in
general terms of business (art. 1341 (2) CC). For consumer contracts the extended
regulations of the II Title of the II Book of the CC apply. In Dutch law also, an
exemption from liability for gross fault (grove schuld) is void due to a breach of good
morals (goede zeden) (art. 3:40 BW).

241. United Kingdom In both England and Scotland the validity of a provision
excluding or limiting liability for breach of contract (except in so far as additionally or
separately affected by legislation following on the EC Directives noted above in
paragraph 223) is, as it is with liability in delict/tort, governed by the Unfair Contract
Terms Act 1977. The Act includes controls on terms in certain business-to-business
contracts. The separate statutory provisions in the Act for England®>! and for Scotland®>?
do not generally result in different approaches in the two jurisdictions. Only in one
respect, what is covered as general conditions of business have the differences turned out
to be important, as detailed further below.®>> The Act also includes some control of
provisions in consumer contracts. These have now to be read as additional to the
legislation®>* implementing the EC Directive for such contracts, which is today the main
control in that area. There is no control at common law of exclusion and limitation
clauses, whether in business-to-business or in consumer contracts, in either jurisdiction.
Although some of the categories of contracts or terms within them which are recognised
as unenforceable as contrary to public policy, are ones where they are unreasonable as
between the parties, these are narrow categories, such as the regulation of penalty
clauses, and clauses in restraint of trade. So, the concept has no relevance to exclusion or
limitation of liability for breach for contract as “no general doctrine [at common law]
against unfair terms has ever developed”.®>> However, the rules, discussed above at para
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850 Pisu, L’inadempimento delle obbligazioni, Trattato di diritto privato diretto da Rescigno, 9,
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854 Originally the Unfair Terms in Consumer Contracts Regulations 1994, currently the Unfair
Terms in Consumer Contracts Regulations 1999.

855 Unfair Terms in Contracts Law Commission Consultation Paper 166/Scottish Law Commission
Discussion Paper 119 (2002) 2. 1. As with the question of exclusion of liability for delict in
Scotland, an earlier suggestion at one time in Scots law (McKay v Scottish Airways 1948 SC 248
per Lord President Cooper at 363) that there might be situations where an exemption clause in
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230 in connection with delict/tort with regard to fraud and the approach to
interpretation requiring particular clarity of negligence, are also applicable where the
liability is based on breach of contract. The whole area, including the relationship
between the Unfair Contract Terms Act 1977 and the legislation implementing the EC
Directive regulating terms in consumer contracts, is currently being reviewed by the Law
Commission and the Scottish Law Commission jointly with a view to legislative reform.
Their preliminary proposals envisage a unified, single piece of legislation covering the
whole area, with common provisions for both England and Scotland.®*® They also
envisage significant reform of the substance of the control of unfair terms in business-to-
business contracts, largely adopting for them similar principles as those adopted for
consumer contracts in the EC Directive. In a business-to-business contracts an exclusion
or limitation clause will be invalid if it is (a) contained in a contract that is one of the
types of contract to which the Act is applicable and (b) either relates to an implied term
as to quality in a contract of sale or supply of goods®>” or is part of (to use a phrase
different from those in the Act) general conditions of business, and (c) is not “fair and
reasonable”.858 Terms permitting a party to “render no performance” or to perform the
contract in a “substantially different way from that reasonably expected” are in this
context treated in the same was a exclusion and limitation clauses.®>® It is not clear how
far this extends. The only authority considered it potentially applicable to a clause
permitting a contract to be terminated on an unreasonably short notice given the effects
(of losing a telephone number) on the disadvantaged party.8© The Act applies to most
types of contract. But important amongst those types to which it does not apply are
contracts of insurance, contracts relating to land, and contracts for the supply of goods
from one country to another.8! The current preliminary proposals of the Law
Commissions envisage no change in this in the future, except possibly in respect of
international supply contracts.®? As noted above, the question of exactly what qualifies
as being seen as general conditions ((b) above), and so bringing any exclusion and
limitation clause in them, under the control of the Act, differs®®® between England®*
and Scotland.?® For England what is required for the Act to apply is that one party to the
contract “deals ...on... written standard terms of business” of the party seeking to rely on

a contract was so “extreme” as to be invalid either as “depriv[ing] the contract of all meaning”
or “contrary to public policy” has not been followed.
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the clause. This has been interpreted as requiring a frequency of use of the form by that
party,°® and not covering a form used in a whole sector of industry or commerce, such as
those drawn up by trade associations, unless “either by practice or by express statement”
it is “invariably or at least usually used by the party in question”.87 A form can qualify,
however, even though there has been negotiation as to its terms.%% For Scotland a wider
approach is taken, as what is required for the Act to apply is that the contract is “a
standard form contract”®® This has been interpreted®® as covering not only written
contracts, but also contracts which are partly oral, such as those where written
conditions are incorporated by reference. It can cover terms such as those drawn up by
trade associations. [t definitely applies where terms of the types are “invariably” used in
contracts of the type.8”! It probably covers terms that are more generally commonly
used.87? The current preliminary proposals of the Law Commissions, envisage a different
approach for both jurisdiction, being adopted by legislation in the future, reflecting
aspects of the approach in the EC Directive for consumers. This would distinguish
between individually negotiated terms, which would not be controlled and those that are
not individually negotiated, which would be.®”> The consideration of when an exclusion
or limitation clause is “reasonable”, and so enforceable, and when it is not is one in
which a balancing is carried out of a “whole range of considerations”.87 It is recognised
that there may be a reasonable difference of opinion between judges in carrying out this
exercise.’”” Guidelines in the Act indicative of the main factors are relevant in carrying
out this exercise for terms in sale of goods contracts®?® and are taken also as the starting
point for business-to-business contracts more generally.8’” Particularly important among
these are, the strength of bargaining positions of the parties relative to each other, in the
light of any other means by which the disadvantaged party could have had his
requirements satisfied. Also of particular importance is whether there was any in-
ducement to agree to the terms, taking account of the relative availability of the
disadvantaged party having the possibility of contracting with another supplier in the
market. However, an exclusion clause has been held reasonable, in the light of the
balance of other factors where the contract was with a party, a wholesale fish merchant
that had effectively a monopoly position in that part of the country.8?® Further building
on a rule in the common law of contract®?” which requires any particularly onerous term
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to be clearly brought to the notice of the party before it can be seen as having been
included at all in the contract, it is of importance, how far the disadvantaged party was
aware of the existence and extent of the term. Other factors weighed have included,
whether the contract had been offered with a genuine option to choose to pay more for
the contract without the clause in question.®® Where the clause is a limitation clause,
the extent and ambit of the limitation is, naturally a relevant factor.88! A limitation
clause confining liability for breach of a contractual duty to insure goods in transit, for
instance, was held not to pass the reasonableness test where it limited liability to a sum
that was in the event around only one fourteenth of the loss sustained.®®? A relevant, and
in practice likely to be decisive factor, where a clause excludes liability unless the
disadvantaged party complies with a condition, such as intimating that goods are
defective,®3 or setting a time limit for making claims,%¥* is the extent to which it was
practicable for the disadvantaged party to comply with that condition. Other relevant
factors include, whether insurance was available against breach.’®> For consumer
contracts the Unfair Contract Terms Act continues to have a certain importance in
addition to the legislation implementing the EC Directive in that it gives certain
protections that are specific, in particular making invalid excluding or limiting liability
for breach of implied terms of quality in sale or other supply of goods contracts.®3¢ Also
the definition of “consumer”® is rather wider than it is in the legislation implementing
the EC Directive, and has been held applicable to protect a business when purchasing a
motor vehicle to be used by one of its directors as his private car, as well as in connection
with the company’s business.

242. The internal market The rules that determine the validity of liability exclusion
clauses differ markedly among the legal systems of the member states, whether it be the
exclusion of contractual liability or the exclusion of non-contractual liability. In French
law it is always impossible to exclude non-contractual liability. In Italian law it is not
possible to exclude liability for breaches of duties which serve to protect the fundamental
values of the legal system. In Austria it is possible by way of contractual agreement to
exclude liability for negligently caused property damage (and also in certain defined
cases where such damage is caused by gross negligence). On the other hand, no exclusion
of liability is possible in cases of personal injury or death. This latter rule is found also in
Portugese law. In Portugal, however, in the general case (that is where standard terms of
business are used) exclusion of tortious liability is invalid. Exclusions of contractual
liability are only possible for failure to perform or for defective or late performance. The
starting point in German law is that exclusions of tortious liability are generally
permissible. This principle is in turn limited in all sorts of ways. In standard form
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contracts under German law only liability for negligently caused property damage may be
excluded. Manifestly more far-reaching possibilities for excluding liability are permitted
in English law, and so on.

Numerous problems for the internal market arise from this highly complex array of
different legal standards. Businesses that wish to rely on exclusion clauses in
another European country, or businesses that are confronted with these, necessarily
have to fear that they will incur a substantial cost in ascertaining what the legal
position is. In fact, as regards many particular questions this is often not at all
ascertainable with anything like certainty, because with general clauses it may be
that their practical effect can only be determined after there has been
comprehensive analysis and interpretation of case law. This in turn provides
plenty of scope for legal disputes. A party that succeeds in imposing its standard
terms of business on a party from another country is faced with the difficulty that,
should the occasion arise, those terms must satisfy the requirements of the law in
that country, in particular its law of tort. Otherwise it may have to reckon with
“unpleasant surprises”. Exporters who are well informed may be forced to adapt
their calculation of the price to reflect the circumstance that the exclusion of non-
contractual liability is not possible in the country to which the goods or services are
to be exported. It is indisputable that the differences in the law relating to the
exclusion of liability entail that the conditions under which goods and services are
traded in Europe vary from country to country and from one provider to another.

In the responses to our questionnaires it emerges that this problem of the validity or
invalidity of liability exclusion clauses is appreciated. However, those responding
only indicated that attempts were made to meet those difficulties by the choice of
one’s own law. One business association informed us that member businesses’
exclusions of liability to customers would only be enforceable in respect of lost
output and lost profit. In this branch of business limitations of liability in standard
terms and conditions are secured by agreeing on Swiss law. However, response from
the insurance industry indicated that in that field of business the validity of
liability exclusion or restriction clauses is of the upmost importance. The
possibility of assessing the risk depends on it. It is precisely this problem which
compels liability insurers to undertake elaborate research into foreign legal systems.

(9.) Contributory Negligence (or Fault)

243. Germany and Portugal Differences between contractual and non-contractual
liability can be found in the law of the reduction of liability as a consequence of
contributory negligence. This is due to the fact that only legal systems which (for
example Germany) work with the category of general liability law are in the habit of
setting up a standardized contributory negligence regulation for contract as well as tort
law (compare § 254 BGB). A purely tort law norm is found in the form of § 846 BGB,
though, which provides for a reduction of the compensation claim of a relative in the
case of contributory negligence by a person who died (negligence suffices). Arts. 570-572
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of the Portuguese CC also concern as much tortious as contractual liability. Art. 570 (1)
CC provides the basic rule, whereby if the fault (facto culposo) of the injured party has
contributed to the existence or increase of damage, it is for the court to determine on the
basis of the degree of fault of both parties and the consequences resulting from it,
whether the compensation should be awarded in its entirety, reduced, or excluded.
Contributory negligence of an injured party leads to a reparticdo da responsabilidade.3%
Art. 570 (2) CC provides the special rule that contributory negligence on the part of the
injured party, according to the rule, completely excludes the liability of the defendant, if
it is merely “based on a bare presumption of fault.”®® In accordance with art. 571 CC the
fault of the injured party, that of his legal representative and that of persons who are
instructed by him, are treated equally. Art. 572 CC clarifies that the court has to officially
consider contributory negligence of the injured party.

(a) Tort law

244. France and Belgium In the French tort law system the faute de la victime, as a rule,
leads to a partage de responsabilité and therefore to contributory negligence of the victim.
This (uncodified) rule is as much applicable to tortious liability for one’s own inap-
propriate conduct as to tortious liability du fait des choses. It only comes to a “sharing of
the responsibility” if the action of the victim was fautif and had a causal connection to
the damage.®° If the inappropriate conduct of the victim was the sole cause of the
damage and, moreover, was for the defendant insurmontable and imprévisible, then the
defendant has no liability whatsoever. The same is true if the faute of the victim was
intentional and the defendant did not make a faute par imprudence.®®' In the Belgian tort
law system also, the faute of the victim which contributes to the existence of damage,
leads to a sharing of the liability between the victim and the tortfeasor, so that the victim
can not receive complete compensation from the tortfeasor. This rule is not only
applicable in cases of tortious liability for one’s own inappropriate conduct, but rather
likewise for the existence of strict liability.87?

245. ltaly The (contract law) provision of art. 1227 of the Italian CC is also applied in
tort law in accordance with art. 2056 CC.%*> Compensation is reduced in accordance

888 Further e.g. STJ 10th March 1998, BolMinJus 475 (1998) 635 (contributory negligence of a
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with the gravity of the fault and with the scope of the consequences resulting from it, if
culpable conduct on the part of the obligee has contributed to the causing of the damage
(art. 1227 [1] CC).8°* No compensation is owed for damage which the obligee could have
avoided by using normal, everyday care (art. 1227 CC).

246. Spain As in the Code Napoléon, there is also a lack of a provision to regulate the
problem of contributory negligence in the Spanish CC. The case law and academia
accept, however, the basic concept of shared responsibility of the injured party.5”> They
base it on the already mentioned art. 1103 CC (the contractual reduction clause).’
Aside from this art. 114 CP (which expressly permits the defence of contributory fault if
the liability is based on a criminal offence) is also applied analogously.®*” The courts
reduce the liability of a tortfeasor if a culpa of the victim has contributed to the causing of
the damage.®® If the conduct of the victim is the sole cause of the damage, then all
liability is ruled out.8” In the framework of the test for contributory negligence the
responsible capacity of the victim notably plays no role;”® consequently a child’s claim
may be ousted by the defence of contributory fault.”°!

247. Austria In Austria also, it is the case that the injured party, if he has contributed to
the causing of the damage through his fault, carries the burden of the damage with the
tortfeasor in accordance with the proportion of fault. If the proportion is not determined,
the responsibility for damage is shared equally (§ 1304 ABGB). Correspondingly § 1304
ABGB is also to be applied outside the area of liability with fault.”®? It is disputed whether
the injured party, in the case of tortious damage in the framework of § 1304 ABGB, must
have every fault of an assistant taken into account (similar to § 1313a ABGB), or
whether this should only be the case under the reduced requirements of § 1315 ABGB.
According to the case law®®
§ 1304 ABGB one has to be responsible for all persons as assistants or ‘custodians
at the time of the damage, with the consent of the injured party, at least partially
exercised control over the injured party’s object of legal protection, or those who the
injured party used to look after his contractual obligee duties. In accordance with this, a

and one thread of academic analysis,’** in the framework of
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person who has handed over goods to a carrier, must be responsible for the contributory
negligence of the carrier in relation to an injured third party.”®

248. The Netherlands Art. 6:101 of the Dutch BW also subjects a claim which is reduced
due to contributory negligence to a general equity test, and clarifies at the same time that
it is not only cases, in which fault on the part of the injured party contributed to the
causing of the damage, which are subject to the test. It can come to a reduced claim
where, if the injured party was in the role of the defendant, he would be responsible for
the damage as a result of strict liability.”®? Art.6:101 (2) BW gives the judge broad
discretion. The judge can reduce the claim, turn it down completely or leave it in full. A
famous example for the latter of the alternatives is that of the case law developed rule, in
which pedestrians and children under 14 years who are victims of a traffic accident, are
always 100% compensated, unless they acted deliberately.®®® The driver cannot even
assert overmacht.’® It is furthermore taken into consideration, whether insurance protec-
tion existed for the realized risk, or whether it should have existed for this purpose.®'®

249. Sweden Swedish law accommodates the concept of contributory negligence only
in the framework of tort law; in contract law, by contrast, the accent is on the duty to
mitigate loss.”!! In tort law, because of the lack of special provisions®'?, compensation
involving contributory negligence, following chap. 6 § 1 Liability Act, can be reduced.
Chap. 6 § 1 (1) loc.cit. concerns damage to persons and limits the possibility of the
reduction of a claim to cases of deliberate or grossly negligent contributory negligence. In
the case of killings, relatives only take on the responsibility of the deliberate fault of the
person who died.”"® Chap. 6 § 1 (2) Liability Act regulates the reduction of compensa-
tion for property damage and pure economic loss. Here normal negligence suffices.

250. United Kingdom The law of contributory negligence as it applies to delict/tort is
essentially the same in both England and Scotland, as a result of having been introduced
by a statute for the United Kingdom.”'* After long-standing doubt, it has now been held
by the House of Lords®"® that it?!¢ is not potentially applicable to the whole range of tort
law and specifically not the tort of deceit, including within that fraudulent misrepresen-
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tation,”!” nor to any of the torts, where the defence in its earlier common law form (as a
complete defence) was inapplicable at common law. Accordingly, it seems that it cannot
apply to any torts involving intention,’'® despite some contrary authority.”'* The ques-
tion has not been considered in Scotland but it is clear that it is excluded from cases of
intentional delict. Contributory negligence is potentially applicable to cases of breach of
statutory duty,®?® and specific references to statutory strict liability regimes are there for
the avoidance of doubt.”?! Its main field of application is, however, in cases of negligence.
This includes cases of professional negligence. It has been applied in such cases not only
where physical damage to property has resulted, for instance, cases where an architect
negligent failed to include features to prevent the spread of fire in a building,”*? or a
project manager was negligent in failing to recommend appropriate non-inflammable
material,””? and the client was negligent in starting the fire in question, but also in such
cases where the negligence of the professional caused economic not physical loss, as for
instance where it resulted in the plaintiff lending on the security of a building that was
insufficient to cover the loan, in circumstance where the plaintiff was contributorily
negligent in not checking appropriately the solvency of the creditor to whom it loaned
the money.”?* In the light of recent persuasive Canadian®?® authority it probably poten-
tially applies also to cases of misrepresentation causing pure economic loss, where the
defendant is not a professional.””® Recent Canadian authority is persuasive that it does
potentially apply. The problem that had been perceived as potentially making it inap-
plicable to this kind of case is that one of the requirements for a duty of care to be capable
of arising in respect of an economic loss caused by negligent misrepresentation is that
there must be “reasonable reliance” on the part of the claimant. The question, therefore,
arose as to how there could be a reasonable reliance and at the same time a failure to take
reasonable care of his own affairs on the part of the claimant. That argument was rejected
by the court, which distinguished the matters to which reasonableness relates in estab-
lishing the duty of care and in ascertaining whether there is contributory negligence:
“With respect to the analysis on negligent misrepresentation, the focus is on the reason-
ableness of the reliance (and, of course, its foreseeability from the perspective of the

917 Lord Hoffmann at [18].

918 Standard Chartered Bank v Pakistan National Shipping Corporation [2002] UKHL 22 per Lord
Rodger of Earlsferry at [45].

919 Murphy v Culhane [1977] Q.B. 94 per Lord Denning MR.

920 It has always been accepted that it applies to those personal injury and death cases where an
employer is liable for breach of statutory norms under industrial safety legislation, capable of
giving rise to civil liability if breached. See Reeves v Commissioner of Police of the Metropolis
[2000] 1 A.C. 360.

921 Consumer Protection Act 1987 section 6(3).

922 Sahib Foods Ltd v Paskin Kyriakides Sands [2003] EWHC 142 (TCC).

923 Pride Valley Foods v. Hall & Partners Contract Management Ltd (No 1) [2001] EWCA Civ 1011
(2001) 76 Const LR 1.

924 Platform Home Loans Ltd v Oyston Shipways Ltd [2000] 2 A.C. 190 (HL).

925 Ontario Court of Appeal.

926 Awco Financial Services Realty v Norman 13th February 2003, http://www.ontariocourts.on.ca/
decisions/2003 /april /avcoC36836.htm
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representor). In this respect, the circumstances surrounding the misrepresentation in
question are of paramount importance. On the question of contributory negligence, the
focus is on the event that occasioned the loss. The injured party’s conduct, in all the
circumstances surrounding that event, must be considered in order to determine whether
it acted reasonably in its own interest or whether it contributed to the loss by its own
fault. The circumstances surrounding the event that occasioned the loss, depending on
the particular facts of the case, may be much wider in scope than the circumstances
surrounding the negligent misrepresentation.”?” Where contributory negligence is ap-
plicable the decision as to its proportion, at least in routine personal injury and death
cases is typically a matter of impression. The majority of findings of contributory negli-
gence produce percentages of less than 30%. It appears, though, at least in England that
in an appropriate case there could be a reduction of 100%.%?® Most cases lack any
articulated discussion of the conceptual basis for determining whether there was con-
tributory negligence and how the proportion is to be assessed. However, a recent profes-
sional negligence case has articulated the approach for all types of case as being correctly
one that focuses on three questions: The first is whether the claimant was materially at
fault. The second, if he was, is whether his fault lay within the very risk which it was the
defendant’s duty to guard him against. It is only if his fault was not, or not wholly, within
the causative reach of the defendant’s own neglect that the question of relative culp-
ability “enters into the picture.”? This structured approach must be seen, however, as
itself reflecting the fact that questions of policy in the sense of the right attribution of
responsibility underlie all questions of determining the proportion of contributory negli-
gence.”® The Court must balance conflicting goals to reflect that. So, for instance in a
case where there was a duty giving rise to liability in the context on the part of the police
for failing to take reasonable steps to prevent a suicide the proportion was assessed at
50% though the final causal event was obviously that of the victim. On the other hand,
also reflecting the same approach but where responsibility was because of the context
reflected through a consideration of causation, in a case where two workmen negligently
failed to make a workplace safe, a higher proportion of contributory negligence was
attributed to the victim who in fact then worked there and was killed by the unsafety
then materialising.”?! Reflecting the policy of parliament in legislating to encourage

927 per Charron JA at [30]-32.

928 In England in one personal injury case based not on negligence but on breach by of statutory
safety law the claim was reduced to nil on a finding of 100% contributory negligence (Jayes v
IMI Kynal Ltd [1985] ICR 155.

929 Pride Valley Foods v. Hall & Partners Contract Management Ltd (No 1) [2001] EWCA Civ 1011
(2001) 76 Const LR 1 per Sedley L.J. at [69] By contrast in deciding a question of apportion-
ment of liability between two defendants inter se (which does not affect the plaintiff) “Con-
tribution starts from a point at which two or more defendants have been held to have
contributed by their own fault to the claimant’s injury. The remaining task is then to measure
their contributions by gauging the relative causative potency of their respective faults and their
comparative blameworthiness.”.

930 Reeves v Commissioner of Police of the Metropolis [2000] 1 A.C. 360 per Lord Hoffmann.

931 Stapley v Gypsum Mines Ltd [1953] A.C. 663.
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safety precautions by employers a lower percentage of contributory negligence will be
found where a particular statutory safety provision imposes strict liability.”*?

(b) Contract law

251. France and Belgium In the French contract legal system also, it is assumed that the
existence of a faute on the part of the contractual debtor and a faute on the part of the
contractual obligee, both of which have a causal connection with the contractual
breach, leads to a proportional division of the liability.”** Some legal text authors point
out that a reduction of a claim in the framework of contract law can only come into
consideration if the conduct of the contractual obligee represents une faute relativement
grave.”** In the Belgian contract legal system the principle is applied, that if the obligee
has made an error, with the consequence that the contractual damage was not only
caused by the debtor, the liability for the damage concerned is divided between the two
contracting parties.”*’

252. ltaly Italian contract law regulates questions of the contributory negligence of an
obligee in art. 1227 CC. If culpable conduct on the part of the obligee has contributed to
the causing of the damage, the compensation is reduced in accordance with the gravity
of the fault and the extent of the consequences produced by it (art. 1227 (1) CC). The
provision requires that the conduct of the injured party has contributed to the causing of
the damage. Art. 1227 CC also applies to the disadvantage of those with a lower mental
capacity.”** No compensation is owed whatsoever for damage which the obligee could
have avoided by using normal, everyday care (art. 1227 (2) CC). A rich case law has in
the mean time cleared up most of the problems with details, which this provision brought
up. 7

253. Spain In Spain also, the academia and case law agree that the liability of a debtor
can be reduced if the obligee’s fault has also contributed to the non-performance or
unsatisfactory performance.””® What is left to question is only whether, with the con-

932 Staveley Iron & Chemical Co. Ltd. v. Jones [1956] A.C. 627 per Lord Tucker 648 at 648.

933 Flour/Aubert/Flour /Savaux, Le rapport d’obligation, no. 214 p. 138.

934 Malaurie and Aynes, Contrats et quasi-contrats!l, no. 571 p. 344.

935 Cornelis, Algemene theorie van de verbintenis, no. 460 p. 579.

936 Cass. 5th May 1994, n. 4332, Giust. civ. Mass. 1994, 610; Cass. 24th February 1983, n. 1442,
Giust. civ. Mass. 1983, fasc. 2; Cass.sez.un. 12th February 1964, n. 351, Foro it. 1964, 1, 752; see
also Corte Cost. ord. 23rd January 1985, n. 14, Foro it. 1985, I, 934.

937 Cass. 24th January 2002, n. 842, Giust. civ. Mass. 2002, 124; Cass. 10th May 2001, n. 6502,
Giust. civ. Mass. 2001, 952; Cass. 14th June 1994, n. 5766, Giust. civ. Mass. 1994, fasc. 6.

938 Cavanillas Mugica and Tapia Ferndndez, La concurrencia de responsabilidad contractual y
extracontractual. Tratamiento sustantivo y procesal (1992) 39; Diaz Alabart in Comentarios al
Cédigo Civil y Compilaciones Forales (edited by Albadalejo), vol. 15, part 1 (1989) 517; Diez-
Picazo, Fundamentos del Derecho Civil Patrimonial. vol. II: Las relaciones obligatorias* (1993)
599; T.S. 30th December 1994, RA] 1994, no. 10244; T.S. 26th May 1988, RAJ 1988 (3) p.
4256, no. 4338.
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tinuous case law of the Tribunal Supremo®® this result can or must be dogmatically really

convincingly based on the reduction clause of art. 1103 CC, or whether it can also be
based on simple causation considerations.’*°

254. Austria In Austrian law the problem of contributory negligence, as has already
been shown in the context of tort law, is the subject of § 1304 ABGB. An exception to
this is found in § 878 sentence 3 ABGB, in which if at the concluding of the contract
both sides knew of the impossibility of performing the duties, or had to know, nobody
who has suffered damage as a result of the nullity of the contract has a claim for
compensation.’*! If one contracting partner is damaged by the other partner, in the
framework of a liability relationship, the injured party has to take on the responsibility of
contributory negligence in the sense of § 1304 ABGB, if his assistant in performance
contributed to the causing of damage through lack of care in relation to the goods of the
company owner.”* The same applies for a legal representative of the injured party.”*
Questions of whether the breach of a duty to warn, made by a worker following § 1168a
ABGB offsets contributory negligence of the employer, and whether the employer takes
on responsibility for contributory negligence of assistants in its sphere, are intensively
discussed.”** The breach of a duty to warn causes the employee to carry the burden of the
danger for the successful outcome of the work, and at the same time leaves him exposed
to a compensation claim. The case law in respect of this has recently approved an
analogous application of § 1304 ABGB.”%

255. Sweden The duty to mitigate loss in Swedish contract law, mentioned above, is
codified in, amongst other places, § 70 (1) of the sales law: “The injured party shall take
reasonable measures in order to limit their damage. If they fail to do this, they must bear a
corresponding part of the loss.” This obligation also applies for other contractual rela-
tionships.”# § 16 of the law on the ban on discrimination against disabled people at work
allows a part or whole reduction of compensation “if it is appropriate”. The same applies
in accordance with § 15 of the law on the ban of discrimination against persons on the
basis of their sexual orientation, in accordance with § 7 (2) of the law on the ban of
discrimination against part-time employees and employees with time-restricted employ-
ment, in accordance with § 20 of the law on measures against ethnic discrimination at
work, and in accordance with § 28 of the equality law.

939 T.S. 30th December 1994, RA] 1994 (5) p. 13103, no. 10244.

940 Diaz Alabart loc.cit. 517.

941 On this so-called culpa compensation see Koziol and Welser, Biirgerliches Recht 111 (2000) 153.
On further contract law deviations from § 1304 ABGB see the overview by Mayrhofer,
Schuldrecht AT (1986) 305 ff.

942 OGH 21st March 1985, JBI 1985, 748; RIS-Justiz RS0026766.

943 OGH 14th July 1992, SZ 65/108.

944 Iro, Die Warnpflicht des Werkunternehmers, OJZ 1983, p. 505-514, 539-543 (541); Koziol,
Haftpflichtrecht ? (1997), no. 12/23, p. 378; Koziol and Welser, Biirgerliches Recht 1112 (2001)
248.

945 OGH 29th October 1992, JBI 1993, 521, note Iro.

946 Hellner, Speciell avtalsritt Vol. 2: Kontraktsritt. Part 2: Allminna dmnen3 (1996) 250.
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256. United Kingdom There has emerged a difference of opinion within the common
law jurisdictions of England, Scotland and the British Commonwealth as to the way, if
any, in which contributory negligence is a concept that is applicable to cases of breach of
contract. The starting point is that contributory negligence, as the concept is understood
today, as one that reduces by a percentage proportion the extent of liability of a defen-
dant is a statutory innovation in the law. Accordingly, the Courts have approached the
question as one of statutory interpretation of the relevant legislation, although it is clear
that general principles relating to the nature of contract law and the law of tort/delict
have played a role in this. For both England and Scotland the potentially applicable
legislation (as with tort/delict) is the Law Reform (Contributory Negligence) Act 1945.
Similar legislation exists in other jurisdictions of the British Commonwealth. In Aus-
tralia, where a different approach to its applicability to breach of contract cases has been
taken it is in an identical form to this Act.®*” The position in England as adopted by the
Court of Appeal in a case in the late 19805748 distinguishes three classes of case. It held
that only in one of these, namely where the liability in tort would arise anyhow inde-
pendently of the contract, is contributory negligence applicable. At the other end of the
spectrum was where the breach of contract did not involve any failure of care. In that
category contributory negligence is not applicable. The third category was conceived of
as lying between these two, but in it as well contributory negligence is not applicable.
This is the situation where an express term of a contract lays down an obligation to take
care, but one that would not arise independently of the contract under the law of tort.
Applying this analysis in a later case,” it held that where defendants in breach of a
building contract clause”® had adversely affected a building by using a method of spray-
ing an asbestos roof to clean it was not open to them to plead that the defendant’s
through their architects, who had supervised the work, were contributorily negligent.”!
In essence the approach is to allow contributory negligence to be pled only where it is
artificial to distinguish the claim based on breach of contract from the claim based on a
breach of duty of care in the tort of negligence. Expressly rejecting the English approach,
the Australian High Court,””” has held, at least where the contract is one for professional
services,”> that there is no role at all for contributory negligence. This approach, while
again being based on an interpretation of the relevant legislation, is linked to a particular

947 Wrongs Act 1936 section 27A.

948 Forsikring-saktieselskapet Vesta v Butcher (No 1) [1989] AC 852 per O’Connor L.J. (in the Court
of Appeal) at 8865-6 adopting the classification of the first instance judge, Hobhouse J. (the
question did not need to be considered by the House of Lords).

949 Barclays Bank plc v Fairclough Building Led [1995] Q.B. 214.

950 Which required that “Materials and workmanship shall be the best of their respective kinds
and the work shall be executed and finished in an expeditious efficient and workmanlike
manner”.

951 For another example, see Raflatac Ltd v. Eade [1999] 1 Lloyd’s Rep 506.

952 Astley v Austrust Ltd (1999) 161 ALR 155.

953 It clearly is not excluded for instance in the normal negligence case by an injured employee
against his or her employer, where additionally to the breach of duty of care in negligence
there is always a breach of an implied contractual term to take reasonable care for the safety of

the employee.
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perception of the relation between contract law and tort law. This is that in these types of
contracts parties by contracting must be seen as having brought the whole of their
relationship under contract law and so as a matter of policy contributory negligence
designed fundamentally for tort law should have no application. Specifically, the view is
based on three distinctions that the court emphasised®®* as distinguishing contract from
tort. These were, in the view of the court: (1) contractual obligations are voluntarily
assumed (2) contracts allocate risks between parties, typically not apportioning risk and
reflecting that in particular in commercial contracts parties prefer the certainty of fixed
rules to the vagueness of concepts such as ‘just and equitable’, and (3) the fact that
money is paid for contractual rights supports this analysis. As there is no direct con-
sideration of the question by the House of Lords (i. e. final appellate court in the United
Kingdom) it is not unlikely that the approach of the Court of Appeal will when an
opportunity arises be reconsidered. However, it does not follow that the approach of the
Australian High Court will be followed. It is out of line, for instance with the approach
taken in Canada.”® In New Zealand the position is that contributory negligence is
applicable in any case where negligence is the essence of the claim.”® It has been
criticised in academic literature in Australia,””’ where it has been suggested that the
main problem is to ensure that that the negligent defendant does not gain the advantage
of apportionment over the defendant who breaches a strict obligation without negli-
gence. And it has been suggested that a test of what is just and equitable should be
adopted.”®® The Law Commission for England and Wales has, for instance, suggested that
contributory negligence should be applicable where there is an implied obligation to take
care in a contract.”® The view has been put forward by the Scottish Law Commission
before the decision of the Court of Appeal that only clear contractual provisions chan-

954 See G Davis and ] Knowler, ‘Astley v Antitrust Ltd — Down but Not Out: Contributory
Negligence, Contract, Statute and Common Law’ (1999) 23 Melbourne University Law
Review 668.

955 (Ontario) Tompkins Hardware Ltd v North Western Flying Services Ltd (1982) 22 CCLT 1, 14-17;
139 D.L.R. (3rd) 329, 339-41; Ribic v Weinstein (1983) 140 D.L.R. (3rd) 258, 272-3 (Ont HC]),
affd without discussion of this point: Weinstein v A E LePage (Ontario) Ltd (1984) 47 OR (2d)
126; 10 D.L.R. (4th) 717.

956 Rowe v Turner Hopkins & Partners [1982] 1 NZLR 178.

957 G Dawis and ] Knowler, ‘Astlyy v Antitrust Ltd — Down but Not Out : Contributory Negligence,
Contract, Statute and Common Law’ (1999) 23 Melbourne Unviersity Law Review 668.

958 That phrase is found in the relevant legislation.

959 Report on Contributory Negligence as a Defence in Contract (Law Comm. No 219 (1993) 4.7-
4.15. no 219, at paras 3.40 et seq, and the Scottish Law Commission report no 115 (1988),
Civil Liability — Contribution, at paras 4. 18 et seq). If the parties have inserted some general
provision in the contract which can be “interpreted” to cover the situation the position is less
clear. The Scottish Law Commission, on balance, came out in favour of allowing a plea of
contributory negligence in these cases (see paras 4. 16 and 4. 17 and cl 9(1) of draft Bill). If the
parties have not regulated their relationship at all and the law is doing this for them by means
of an implied term, it is very difficult to understand why that implied term should exclude the
possibility of the liability of one party being reduced by the contributory fault of the other (see
Law Commission report no 219, at paras 4. 7-4.15).
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ging the obligation of care from that which would arise under the law of delict anyway
should be unaffected by contributory negligence.”® There is no appellate level decision
considering the matter for Scots law. One first instance decision, dealing with “profes-
sional negligence” simply does not exclude the possibility.”°! In another first instance
62 the question did not arise because the alleged contributory negligence was in
respect of a matter that was causally separate from the respect in which the defenders
were in breach of contract. The breach of contract was the supply of defective carpeting
that the pursuers had then supplied to and laid for one of their customers. It was held that
any alleged contributory negligence by the pursuers in the way they laid the carpet was
not in any event relevant in a case based on the carpet being defective. The leading
Scottish text on contract law”® points to the wider definition of “fault” for the legislation
as it applies to Scotland, as resulting in the position being that “there is a stronger case in
Scotland [i. e. than in England] for saying that the Act can apply to a breach of contract”.

decision

(10.) Prescription

257. General Often still the most important difference, as much in practice as for legal
scholarship, between contractual and non-contractual compensation liability concerns
the respective laws of limitation. Few legal systems have succeeded in ensuring that there
has been either a complete, or at least a far-reaching, convergence of the limitation rules
of both regimes. Joining the “system-internal” differences between contractual and non-
contractual liability, is the fact that in the member states of the EU, totally different
limitation periods are applied to the two regimes. All together it amounts to a colourful
patchwork, to which the law of the Directives up to this point (which usually provide for
a three-year limitation period)*** has not been able to bring order.

258. Austria In Austria tortious and contractual compensation claims were already
expressly treated equally through an amendment to the ABGB in the year 1916. Before it
was disputed whether breaches of contract were included in the period of § 1489
ABGB.”® For claims for compensation, today two limitation periods exist. Following
§ 1489 sentence 1 ABGB compensation claims are limited to a maximum of three years
from the time when the damage and tortfeasor become known to the injured party (a so-
called short limitation). A limitation period of 30 years (a so-called long limitation), is
provided for every case in which the injured party has not got to know of the damage or
tortfeasor, or the damage came about from one or more deliberate criminal acts which are

960 Report on Ciwvil Liability — Contribution (Scot. Law Com. No 115 (1988) paras 4. 16 and 4. 17.
See also Report on Remedies for Breach of Contract (Scot Law Com No 174 (1999) Part 4.

961 Concrete Products (Kirkcaldy) Ltd v Anderson and Menzies, 1996 SLT 587.

962 Lancashire Textiles (Jersey) Ltd v Thomson Shepherd & Co Ltd, 1985 SC 135; 1986 SLT 41. For a
discussion of the whole question by a Scottish writer see David Logan, ‘Contributory Fault in
Contract — A Step back’ 2000 SLT (Articles) 81-84.

963 W M McBryde, The Law of Contract in Scotland? (2001).

964 Overview by von Bar, The Common European Law of Torts, vol. 1 (1998), para. 395.

965 See demonstrations by Koziol, Haftpflichtrecht I> (1997) no. 15/9, p. 485.
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punishable by a restriction of freedom of at least one year (§ 1489 sentence 2 ABGB).
The short limitation period begins when the injured party recognizes the damage and the
tortfeasor well enough, that a case with a view to success can be put forward.”*® In today’s
leading view the short as well as the long limitation period first start to run with the
actual appearance of the damage.®®” For foreseeable consequential damage, an action
must commence upon the ascertainment within the short limitation period.”®®

259. The Netherlands A further convincing example for the convergence of tortious
and contractual limitation periods is provided by Dutch law. Art. 3:310 BW works with a
limitation period of five years. The period begins on the day on which the injured party
knew of the damage and the liable person. Independent of this knowledge, compensation
claims are limited to twenty years after the damaging event. Art.3:310 BW concerns
compensation claims of all types, in particular those due to contractual non-performance
(wanprestatie) and those from tort, but also compensation claims from negotiorum gestio
and unjustified enrichment law. Particular rules concern damage to the environment
(para. (2)) and sexual offences to the detriment of a minor (para. (3)). The start of the
limitation period requires positive knowledge of the damage which for example, in cases
of liability for damage to health, can be lacking for a long time. It is not however,
necessary to have exact knowledge of the extent of the damage. In respect of the
requirement of the knowledge of the tortfeasor, in the reasoning behind the law, the
example of the transition of the debt to an heir of the tortfeasor not known to the injured
party, is found.”® If the injured party is psychologically not in a position to make a claim
as a consequence of the inappropriate conduct of the defendant, the five year (in contrast
to the twenty year)?”° limitation period does not start to run.””! Art. 6:191 BW provides a
particular rule for the law of strict product liability which the Product Liability Directive
copied.

260. Sweden In Sweden also, contractual and non-contractual compensation claims in
principle are limited by the same rules. The usual limitation for contractual as well as for
tortious liability is ten years (§ 2 [1] limitation law [Preskriptionslag (1981:130)]. Claims
against consumers from contracts concluded with them in principle lapse in three years
(§ 2 [(2] limitation law). Compensation claims arising from a criminal act do not lapse,
following § 3 loc.cit., before the state’s prosecution claim lapses. If the perpetrator is
unappealably convicted due to the criminal act, the compensation claim lapses at the
earliest one year after the conviction is no longer open to appeal. Admittedly for
individual areas special limitation law rules exist, which can also make the problem of
the concurrence of claims relevant in Sweden (for example in freight law and the law of
strict liability).

966 OGH 13th November 1979, SZ 52/167.

967 OGH (strengthened senate) 19th December 1995, JBI 1996,311 note Apathy.
968 OGH 29th February 1996, SZ 69/55.

969 MvA 11, Parlementaire Geschiedenis 3, p. 924.

970 H.R. 25th June 1999, NJ 2000, 16.

971 H.R. 23rd October 1998, NJ 2000, 15.
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261. United Kingdom Matters in the United Kingdom are particularly complicated due
to the fact that the law governing the periods of limitation for actions based on breach of
contract and on tort/delict differs between England and Scotland, except with respect to
personal injury cases (where the rules are largely identical). As a matter of juristic
classification all the time limit rules in English law are “limitation” rules, i.e., rules
which make it impossible to bring an action to enforce the right, which still notionally
exists. In Scotland, other than in personal injury cases, all the rules are rules of
(extinctive) prescription, i. e. rules which result in the right ceasing to exist. The rules in
English law are based on the Limitation Act 1980. The rules in Scotland are based on the
Prescription and Limitation (Scotland) Act 1973, as amended, which incorporates the
provisions for personal injury cases, that were previously in a United Kingdom Statute.

262. England and Wales English law has separate provisions for actions in contract’”?
and for actions in tort.””> Apart from in personal injury cases (where the period is 3 years)
the period is 6 years.

263. Contract law In the case of contractual actions, this period commences with the
date on which the breach occurs.””* This means that the time starts running in many
situations before any loss has resulted to the other party. It has been a reason why claims
have sometimes been taken on the basis of the tort of negligence against a contract
breaker.”” There is a provision that if there is fraud or the deliberate concealment of a
breach of contract, the period runs from when it is discovered or could have been
discovered with reasonable diligence.?”® But there are no provisions dealing with latent
damage that apply to a claim based on breach of contract.””?

264. Tort law The position with the law of tort is complicated by the distinction in
English law between those torts which are “actionable per se” and those which are
actionable only on proof of damage. In all tort cases the period is 6 years from the date on
which the act is committed. With a tort that is actionable per se time runs regardless of
whether or not the person who later claims, knows of the potential claim. With other
torts, time runs from the date of the damage. In cases where the loss is purely economic,
in the form that the claimant had entered into a disadvantageous transaction as a result
of advice given by the defendant, there has been some doubt as to what the point in time
is, that constitutes this date. The trend is to take a pragmatic approach. For instance, in a
situation where a lender has advanced money on security to a third party as a result of the
defendant’s negligent advice, and the third party later defaults on the loan, the date may

972 Limitation Act 1980 section 5.

973 Limitation Act 1980 section 2.

974 This is clearly illustrated by the case of Gulf Oil (Great Britain) Ltd v Phillis [1998] PNLR 166.

975 As in Henderson v Merrett Syndicates Ltd [1995] 2 A.C. 145.

976 Limitation Act 1980 section 32.

977 Limitation Act 1980 section 14A, recluctantly held to be confined to tortious claims based on
negligence: Societe Commerciale de Reassurance v Eras (International) Ltd [1992] 1 Lloyd’s Report
570 CA per Mustill L.].
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be taken as the time when there is some measurable loss.””® In a case where as a result of
negligent advice from her solicitor, a client granted a security over her immoveable
property in respect of a business loan to her son by a third party, the date of the damage
was taken as the date of the security.”” Similarly in a case where a solicitor negligently
advised an employer that terms in contracts with his employees restricting their ability to
take up employment elsewhere were valid, the date was taken as the date of the advice,
the loss being the risk of the employees leaving. However, there is a distinct tendency to
consider that a later rather than an earlier date is the one at which the loss becomes a
reality, as where a negligent failure by a solicitor to advise that a client’s investment
business was such, that it had to comply with certain statutory controls on such business,
the loss was held to be on each date that an investment was made.?®® Provision is made
for extending the period in different ways in respect of latent damage, but such
provisions are confined to personal injury claims based on negligence,”®! product liability
claims of all types,®®? and (separately) for other negligence actions.?®® In this last group
the period if “material facts about the damage” were not known to the party, is 3 years,
running from the time when they became so known.

265. Criticism The current rules, both as they distinguish between actions based on
breach of contract, and as they deal with latent damage in tort cases,”® have been
severely criticised by the Law Commission. A new statutory framework has been
recommended. This would provide that the period for the reparation obligation in
respect of both breach of contract and liability in tort, would run from the date on which
the claimant knows or ought to know: (i) the facts which gave rise to the cause of action;
(ii) the identity of the defendant; and (iii) in the event that the claimant has suffered
injury, loss or damage, or that the defendant has received a benefit, that the loss, damage,
injury or benefit was significant.

266. Scotland In contrast to the position in England, Scotland has a unified approach to
time running for cases of contract and for cases of delict. The period is 5 years in both
cases, except in personal injury cases (see further below), for which it is 3.°%° There are,
however, detailed provisions dealing with latent damage cases, whether based on breach
of contract or on delict, which apply until a period of 20 years has run from the actual
happening of the damage, though latent. In both contract and delict cases, time starts to
run from “the date on which loss or injury arises as a result of an act, neglect or
default”.”8¢ In cases where the defendant’s acts constitute a continuing process, as for
instance in cases of nuisance through pollution, or in building works disturbing another

9718 Nykredit plc v Edward Erdman Ltd [1997] 1 W.L.R. 1637 (HL).

979 Foster v Outred & Co [1981] 1 W.L.R. 86.

980 Gordon v ] B Wheatley & Co.[2000] WL 665428 (CA).

981 There is no special provision for latent damage where personal injury is intentionally caused.
982 Under Consumer Protection Act 1987 — implementing the European “strict” liability regime.
983 Limitation Act 1980 section 14A.

984 Limitation of Actions, p. 3.

985 The period for defamation is also 3 years as a result of a special provision.

986 Prescription and Limitation (Scotland) Act 1973 section 11.
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part of a building, the period does not start until the end of the process.”®” There is an
important provision®®® dealing with latent damage, that means the 5 year period does not
start to run in any case (other than personal injury cases which have their own special
provisions), until the claimant knew or “by reasonable diligence should have become
aware” of the harm. As has occurred with the English legislation, there has also been
some difficulty in Scotland in determining when the time starts running for the event
that a case is based on advice that results in a party entering into a disadvantageous
contract with a third party. In Scotland this is relevant also if the claim is based on
breach of contract as opposed to delict, since the approach is a unified one whatever the
basis of the claim. There is no clear trend in the case law to determine whether the date
of entering into the transaction with the third party is the relevant date, or whether a
later date, if it can be shown that no economic impact of a material sort occurred at the
time of entering into the transaction, is relevant. In one case it has been held that where
the transaction was one for purchase of an asset, the loss would only be taken as
occurring when that asset was then later realized by the claimant, in a case where a
number of contingencies had intervened in the period between the purchase and a later
time when the asset was then realized.®®® By contrast, however, in another case where as
a result of the defendant’s advice, the pursuer lent money to a borrower who defaulted,
and whose credit worthiness was poor at the time of the loan, which should have been
pointed out by the defendant in giving the advice, the moment of lending the money was
treated as the time from which the period of prescription began to run.”*° This had much
to do with the fact that the borrower’s financial position from the outset, was such as to
make the granting of any loan inadvisable.

267. Personal injury actions In both England and Scotland the period is one of 3 years
from the date of the injury. There are provisions dealing with situations of lack of
knowledge and latent damage. In England these only applied to cases based on
negligence (and associate vicarious liability) and have recently been held not applicable
to a case of vicarious liability in respect of sexual abuse committed intentionally.”! In
both jurisdictions these provisions have no limit of time on their effect. For instance,
some cases of exposure to damaging workplace environments, such as industrial deafness
and lung disease cases have been raised decades after the claimant worked in that
environment, as the disease process can be extremely long in manifesting itself. The
provisions dealing with lack of knowledge, for instance, of the identity of the party
responsible, are extremely complex in the Scottish legislation. In Scotland as in England
there is now a discretionary provision permitting the court to extend the period of time,
anyway. The Scottish provision which was introduced on top of other existing specific
provisions, is entirely general.””? Though the English provision lists various factors that

987 Richardson v Quercus Ltd; 1999 S.C. 278.

988  Section 11(3).

989 Riddick v Shaunessy, Quigley & McColl 1981 S.L.T. (Notes) 89.

990 Osbowrne & Hunter Ltd v Hardie Caldwell & Others 1999 S.L.T. 153.

991 Various Claimants v Bryn Alyn Community (Holdings) Ltd (In Liquidation) and Royal and Sun
Alliance plc [2003] EWCA Civ 85.

992 Prescription and Limitation (Scotland) Act 1973 s 19A.
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are relevant, such as the length of time since the events, it has been held that it is
nonetheless one which (like the Scottish provision) directs the judge generally to weigh-
up the fairness between the parties, of either applying or not applying the provision to
extend the time limit.

(a) Tort law

268. France and Belgium In the French legal system, the limitation period for tort law
claims is dependant upon the procedural law path which the plaintiff chooses to pursue.
In accordance with art. 3 Code de procédure pénale,”®> an action civile can be raised with
the existence of an action publique together with the latter before the criminal law judge.
An action civile raised before a criminal law judge, follows the rules which are applied to
an action publique. Accordingly the limitation of the action civile also sets the limitation of
the relevant action publique.”** The basic rules in relation to the limitation of an action
publique are found in arts. 7-9 Code de procédure pénale. Depending on the crime, the
state’s prosecution claim lapses, and with it the corresponding civil law compensation
claim, after between one and ten years. If the plaintiff sues in a civil court, then it
depends upon the limitation law of the CC.”%® In light of this it is set out in art. 10 (1)
Code de procédure pénale, that the civil action is time-barred according to the rules of the
Civil Code and that this action may not be brought before the criminal court after the
expiry of the public prosecution limitation period. Art.2270-1 CC contains the basic
rule for the limitation of tort law legal actions which have been raised before a civil law
court, and reads: “Actions for tort liability are barred after ten years from the
manifestation of the injury or of its aggravation. Where the injury is caused by torture
and acts of cruelty, assault or sexual aggressions committed against a minor, the action in
tort liability is barred after twenty years.” In accordance with art. 2262bis (2) of the
Belgian CC all non-contractual compensation claims lapse after five years from the time
the injured party knew of the damage or its worsening and of the identity of the person
liable. In accordance with para. 3 loc.cit. such claims lapse under all circumstances after
twenty years from the time, in which the event causing damage took place. In
accordance with art. 26 V.T.SV.,”% civil law compensation claims arising from criminal
acts also lapse according to the rules of the CC or relevant particular laws. However, they
do not lapse before the criminal law prosecution.

269. ltaly Italy usually works with a five year limitation period in tort law, which begins
with the day on which the tort took place (art. 2947 (1) CC). Claims from road traffic
accidents lapse after two years (art. 2947 (2) CC). Art. 2947 (3) CC is furthermore to be
noted: “In any case, if the act is considered a criminal offence by the law and a longer
time limit of prescription is established for the offence, such a longer time limit also

993 The text is available online in an English version under http://www.legifrance.gouv.fr/html/
codes_traduits/cpptextA.htm.

994 le Towrneau and Cadiet, Droit de la responsabilité et des contrats (2002/2003), no. 591.

995 le Tourneau and Cadiet loc.cit.

996 Voorafgaande Titel Wetboek van Strafvordering (“First Title of the Law Book of Criminal Proce-
dural Law”) in the setting of the law of 10th June 1998.
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applies to the civil action. However, if the offence is extinguished for reasons other than
prescription, or if a final judgment was rendered in the penal proceedings, the right to
compensation for damages is prescribed in the time limits indicated in the first two
paragraphs, such time limits beginning to run on the date when the offence has been
extinguished or from the date when the judgment has become final.” It can often be
questionable what a tortious claim in the sense of art. 2947 CC is. For example, the claim
of the first purchaser against the second purchaser (but first to be registered, compare art.
2644 CC), of a twice-sold piece of realty, was classified as tortious.””” A claim for the
restoration of the original circumstances as a result of the breach of building provisions in
art. 872 CC is likewise subject to the short tortious limitation period, if it is asserted as a
compensation claim.?®® It falls under the longer full limitation period, on the other hand,
if it is to be considered as a material action. After five years (art. 2947 CC) the com-
pensation claim for damage caused in an emergency (art. 2045 CC), lapses.””® The claim
of an insurer, arising from art. 1916 CC, who has compensated the insured party vis-a-vis
the liable third party is likewise subject to the short limitation period from art. 2947
CC.IOOO

270. Spain In Spain the difference between contractual and non-contractual limita-
tions for compensation claims is particularly big. Following art. 1968 CC non-con-
tractual compensation claims “from fault or negligence” lapse after one year from the
injured party knowing of the event. Moreover, this extremely short limitation period
(from its wording), not only applies to claims from art. 1902 CC, but also claims from
strict liability from the articles following art. 1902 in the CC.'®°! Art. 1968 CC
admittedly only concerns the limitation for torts which do not represent criminal acts. In
the new Cddigo Penal there is no express limitation provision to say what this limitation
concerns. The courts, in order to fill in these gaps for the protection of the victim,'%
have fallen back not on art. 1968, but rather on art. 1964 CC, which provides for a fifteen
year limitation for personal claims.'® One of the arguments is, that civil law liability
can not end before criminal law liability does.'®* If for whatever reason, there is no
criminal law judgment, then the limitation period of one year remains.'® That is only

997 Cass. 18th August 1990, n. 8403, Foro it. 1991, I, 2473.

998 Roselli-Vitucci, La prescrizione e la decadenza, Trattato di diritto privato diretto da Rescigno,
20, Torino, 1998, 560.

999 Cass. 27th November 1972, n. 3464, Foro it. 1973, 1, 1134.

1000 Cass. 15th January 2002, n. 366, Giust. civ. Mass. 2002, 60.

1001 Diez-Picazo in Paz-Ares/Diez-Picazo/Bercovitz/Salvador, Comentario del Cédigo Civil, 112
(1993) 2156.

1002 Yzquierdo Tolsada in Reglero Campos (ed.), Tratado de Responsabilidad Civil (2002) 476 and
Lacruz Berdejo, Elementos de Derecho Civil, vol. 2: Derecho de Obligaciones, part 2:
Contratos y cuasicontratos. Delito y Cuasidelito. (1999) 520.

1003 T.S. 15th November 1986, RAJ 1986 (4) p. 6239, no. 6435; T.S. 21 June 1985, RAJ 1985 (2) p.
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1004 T.S. 21st June 1985, RAJ 1985 (2), p. 2846, no. 3307.
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different, if the criminal law proceedings have to be halted as a consequence of the death
of the defendant.!%%

271. Portugal In Portugal also, the law of limitation provides the most important
difference between contractual and tortious liability. Following art. 498 (1) of the
Portuguese CC, which applies as much for fault-based as for strict liability (art. 499 CC),
and above this for culpa in contrahendo (art. 227 (2)), a claim for compensation lapses “in
a period of three years from the point in time in which the injured party attained
knowledge of the right he is entitled to, and even without knowledge of the person
responsible and the full extent of the damage regardless of the regular limitation,'°°7 if
the corresponding period has lapsed at the point in time of the damaging event.”!%8 If
the disallowed conduct represents a criminal act for which the law provides a longer
limitation period, the latter period is to be used, following art. 498 (3) CC.

272. Germany Under German law, tortious compensation claims in accordance with
§ 195 BGB, lapse in principle after the usual limitation period of three years. The
standard limitation begins according to § 199 (1) BGB with the end of the year in which
the claim came into being and in which the obligee knew of, or grossly negligently did
not come to know of, the circumstances providing the basis of the claim and the person
who is the debtor. § 199 (4) BGB determines though, that in principle all claims without
consideration of the knowledge, or gross negligent lack of knowledge, lapse after ten
years of the coming into being of the damage. Excluded from this are compensation
claims which are covered by the special rules of (2) and (3). Following § 199 (2) BGB,
compensation claims which are based on injury to life, body, health or freedom, without
consideration of their coming into being and of the knowledge or gross negligent lack of
knowledge, lapse after 30 years from the committing of the act, the breach of duty or
other event which caused the damage. Other compensation claims (in particular due to
breaches of ownership and property damage) lapse, in accordance with § 199 (3)
sentence 1 no. 1 BGB, without consideration of the knowledge or gross negligent lack of
knowledge, after ten years of the coming into being of the damage, or in accordance with
(3) sentence 1 no. 2 without consideration of the coming into being of the damage or of
the knowledge or gross negligent lack of knowledge, after 30 years from the committing
of the act, breach of duty or other event which caused the damage. Following § 199 (3)
sentence 2 BGB the period respectively ending earlier is decisive. Following § 852 BGB,
the party bound to compensate, who has been enriched through his tort at the expense of
the injured party, is also bound in unjust enrichment law, following the commencement
of the limitation of the claim to compensation, to return that which was gained. This

proceedings, in contrast to the judgment of the defendant, the period first starts with the
ending of the proceedings: TC 30th June 1993, La Ley 1994 (1) 40.

1006 T.S. 7th December 1989, RAJ 1989 p. 10274, no. 8806.

1007 Art. 309 CC: twenty years.

1008 The fundamentals on this Vaz Serra, Prescri¢io do direito de indemnizagdo, BolMinJus 87
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claim lapses ten years after the coming into being of the damage; without consideration
of the coming into being of the damage, then 30 years after the damaging act.

(b) Contract law

273. France and Belgium In the French legal system, art. 2262 CC contains the basic rule
for the limitation of civil law claims: “All actions, in rem as well as in personam, are
prescribed by thirty years, without the person who alleges that prescription being obliged
to adduce a title, or a plea resulting from bad faith being allowed to be set up against
him.” Contractual compensation claims therefore in principle lapse after 30 years. In the
Code civil and in other laws and law books, many shorter limitation periods for specific
types of contract and torts have been introduced, however. For instance art. 2270 CC
provides for a ten year limitation period for “any natural or juridical person who may be
liable under articles 1792 to 1792-4 of this Code for the liabilities and warranties by
which they are weighed down in application of articles 1792 to 1792-2”. For contracts
between or with traders, the ten year limitation period in art. L110-4 para (1) Code de
commerce is the rule. In the Belgian legal system art. 2262bis (1) CC contains the basic
rule in respect of the limitation of liability law claims.'® Following this rule, all actions
personnelles lapse after ten years. In turn, there are a number of exceptions to this basic
rule, for example the already mentioned shorter limitation period for tortious compensa-
tion claims. Particular provisions exist, however, for certain contract law compensation
claims also. Thus art. 2276bis § 1 para (1) CC contains the rule that lawyers are freed
from their professional liability after five years.

274. ltaly The limitation period for contract law corresponds to the usual period and, as
a rule is ten years (art. 2946 CC). A few particular limitation periods are determined by
law (for example art. 2049 CC: contractual liability related to companies: five years; art.
2951: contractual liability related to shipment and carriage: one year from the time of
the event giving rise to liability). If an action gives rise to contractual and non-
contractual liability at the same time, the contractual claim can still be enforced even if
the claim in tort law has already lapsed.!°!®

275. Spain Compensation claims from contractual liability lapse after 15 years, as do all
personal claims (art. 1964 CC), if no special limitation period is specified for them. Such
a special limitation period (of only six months!) is found, for example, in art. 1490 CC,
which concerns guarantee claims due to latent defects and lack of title in the sold good.

276. Portugal In the framework of contractual liability in Portugal, in principle the
general limitation period in art. 309 CC of 20 years is to be used. Specific limitation
periods naturally prevail over this general rule.’°!! The application of the short tort law

1009 Further Claeys, Een tweede blik op de nieuwe verjaringswet, in CBR Jaarboek 1998-99 (1999)
201-239, in particular 209-210.

1010 Roselli-Vitucci, La prescrizione e la decadenza, Trattato di diritto privato diretto da Rescigno, 20
(1998) 451.

1011 Antunes Varela, Obrigacdes em Geral 110 628; Almeida Costa, Obrigacdes’, p. 497, fn. 2.
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limitation period of three years (art. 498 (1) CC) to parallel contractual claims, today!'°!?

no longer comes into consideration.'"?

277. Germany In German law, since the modernisation of the law of obligations, the
problem with regard to limitation of concurrence of actions between contractual and
tortious liability has noticeably become less pronounced. This is due to the fact that the
(new) three year period in § 195 BGB, in principle applies for all contractual primary and
secondary claims.!®* The limitation of claims for flawed guarantees in sales law and the
law of contract for services, is now as before the object of special provisions. The usual
sales law limitation period for non-performance claims as well as compensation and
replacement of expenditure claims is two years (§ 438 (1) no. 3 BGB). In § 438 (1) no. 1
and 2 BGB the cases are determined for which 