
Rawls’s Law of Peoples

RLOA01 6/2/06, 2:58 PM1



I contend that this scenario is realistic – it could and may exist. I say it is also
utopian and highly desirable because it joins reasonableness and justice with condi-
tions enabling citizens to realize their fundamental interests.

John Rawls, The Law of Peoples, p. 7
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Preface

Citizens and officials within contemporary liberal democracies face innumerable
practical political problems every day. These include familiar issues of domestic
economic, educational, cultural, environmental, and social policy. Of course, within
liberal democracies citizens and officials disagree, often reasonably, over these
matters. But their disagreements are, at least when reasonable, typically framed
by a generally shared, even if also abstract and indeterminate, liberal and demo-
cratic moral vision. This vision makes possible between them a politics of public
reasons.

But what about matters of foreign policy? Citizens and officials within contem-
porary liberal democracies daily face the practical political problem of whether
and how to interact as corporate agents, through their states or governments,
with individual persons as well as other corporate agents, states and governments,
economic corporations, and so on, beyond their borders. Of course, citizens and
officials within liberal democracies, and between them, will again disagree over
these matters. Within and between the United States, France, Denmark, Aus-
tralia, Costa Rica, and so on, citizens and officials disagree over many current
matters of foreign policy. These disagreements often lead to different and some-
times conflicting foreign policies between liberal democratic states. This much
is obvious.

What is less obvious is whether and how these disagreements, like those
over matters of domestic policy, might be aired and resolved by the citizens and
officials of liberal democracies within a politics, domestic and international, of
public reasons. In liberal democracies, public discussion of the general principles
of a liberal democratic moral vision has been rather robust for the last several
decades. But it has been largely an inward-looking discussion focused on matters
of domestic policy.

Only recently has a vigorous public discussion erupted over the general prin-
ciples of a liberal democratic moral vision for matters of foreign policy. The 1989
transformation of the geopolitical landscape carried in its wake a wide range of
new foreign policy challenges and opportunities for liberal democracies. These
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have perhaps come too fast. Citizens and officials in liberal democracies still find
themselves without much of a shared moral vision, even at the level of abstract
and indeterminate general principles, when it comes to matters of foreign policy.
Accordingly, disagreements are generally resolved not through a politics of public
reasons, but simply through politics. The suspicion and distrust that follows is a
substantial cost to effective international action, whether unilateral or multilateral.

Meanwhile, the practical political problems of foreign policy faced by liberal
democracies continue to mount both in number and severity. Desperate poverty
around the world and international terrorism are just the two most obvious
problems. Global environmental degradation, growing economic inequalities,
the absence of transparency, stability and nondomination within many global
markets, the nonproliferation of nuclear and other weapons of mass destruction,
and systemic and regular human rights violations are problems perhaps less visible
but equally pressing. All these are made more difficult by the fact that they arise
within a larger context within which liberal democracies must determine how to
interact with states either illiberal or undemocratic or both. And these states are
a pretty diverse lot. They range from Afghanistan, Brunei and China through
Cuba, Iran, Jordan and Nigeria to North Korea, Sudan, Venezuela and Zimbabwe.
It’s literally from A to Z.

What moral vision ought to guide the citizens and officials of liberal democracies
as they take on the many practical political problems of foreign relations in a
world that includes all these states? For what kind of world can liberal democratic
peoples reasonably hope, and thus purposefully and rationally work?

These are demanding questions. Among the leading contemporary philoso-
phers, John Rawls has attempted to outline an answer to them. In a series of
important books he attempted to lay out a moral vision appropriate both to
liberal democratic societies and to their place within the international community.
Rawls’s overall contribution is so ambitious and so important and his inter-
national theory is so contested, even by sympathetic readers, that David A. Reidy
and Rex Martin organized two panel sessions: one for the World Congress of the
International Association for Philosophy of Law and Social Philosophy (IVR) in
Lund, Sweden, in 2003; the other for the Conference on Global Justice held
in conjunction with the American Philosophical Association, Pacific Division,
meeting in Pasadena, California, in 2004.

Because the public response to these sessions was so enthusiastic, a volume of
papers focusing on Rawls’s international theory, a volume that was both critical
and balanced, seemed a good idea. Such a volume would carry the conversations
begun in Lund and Pasadena to a much wider audience. Many of the papers from
these sessions, all of them considerably revised after several drafts, are included in
the present volume. In addition, the volume includes papers from a number of
additional people – scholars and thinkers who would be numbered among the
most distinguished political philosophers and theorists of international relations
and international law working today. Taken together the papers here should serve

xvi Preface
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those, beginners and experts alike, working in philosophy, law, political science,
international relations, government, and advocacy and with a serious interest in
issues of global justice, human rights, and the nature and content of a proper
liberal democratic foreign policy.

We appreciate the help provided to our editorial efforts by Dusan Galic, Donna
Martin, Walter Riker, and Jeppe von Platz.

David A. Reidy and Rex Martin

Preface xvii
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Introduction 3

1

Introduction: Reading
Rawls’s The Law of Peoples

Rex Martin and David A. Reidy

Background

The post-Second World War international order has not been a peaceable one.
However, the great powers for the most part did avoid direct military confronta-
tion, and for the last sixty years or so the world has been free of the scourge of
world war that so troubled the first half of the past century.

After the Second World War a number of important changes occurred in the
international state system, a system that had, by 1945, been in existence for about
three hundred years. Among the most important of these changes were: (1) the
gradual but increasing international recognition of human rights; (2) changing
attitudes about war (with a growing recognition that wars are justifiable only in
a limited number of cases – in self-defense, including collective defense, and, in
extreme cases, in the protection of human rights); (3) the establishment and
development of the United Nations and of other supranational organizations, such
as the European Union (EU); and (4) concomitant with these developments, the
demise of colonial rule.

One of the greatest challenges posed by this new international order has been
that of providing appropriate standards of justice for this emerging system
(including, of course, the attempt to characterize and to justify human rights).
The theory of political justice developed by John Rawls, whose work has been
enormously influential in the last thirty years or so, has been the source of one of
the main lines of reflection on developing a solution, or at least the beginnings of
one, to the problem of standards of international justice. However, as we shall
see, there has been a good deal of controversy as to how, exactly, Rawls’s theory
is best to be applied and set out in an international or global context.
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4 Rex Martin and David A. Reidy

John Rawls

During the period since the original publication in 1971 of his book A Theory
of Justice, John Rawls (1921–2002) has been the dominant theorist of justice in
the English-speaking world and in much of Western Europe. A Theory of Justice
has been translated into twenty-seven languages, and Rawls has come to have a
worldwide audience.1

The heart of A Theory of Justice is Rawls’s idea that two principles of justice are
central to a liberal and democratic society, arguably to any society: (i) the principle
of equal basic rights and liberties; and (ii) a principle of economic justice, which
stresses (a) equality of opportunity and (b) mutual benefit and egalitarianism.
This latter principle – of mutual benefit constrained by egalitarianism – Rawls
calls the difference principle; it indicates when differences (inequalities) are accept-
able. The difference principle, assuming a continuing conscientious effort at achiev-
ing equality of opportunity as backdrop, is designed to reach an optimum goal
point at which no further mutually improving moves are possible; at this point
the difference in income and wealth between the topmost and bottom-most
groups would be minimized, and those least well off would here have their
greatest benefit (without making any group worse off in the process).

What is distinctive about the arguments Rawls develops for his two principles
of justice is that he represents them as taking place ultimately in an ideal arena
for decision making, which he calls the “original position.” The features of the
original position (in particular, the so-called veil of ignorance and the require-
ments of publicity and unanimity) taken together provide a setting for structuring
the competition between potential governing principles (for example, the Rawlsian
two principles versus various forms of utilitarianism) in a fair and objective way
and then for determining a preference, if possible, for one of the candidate
principles of justice over the others. Rawls maintained in A Theory of Justice that
his two principles of justice not only would be unanimously chosen over alternatives
in such an original position, but in time would also be universally or near univer-
sally endorsed by real persons in a real society governed by those two principles.

In time, Rawls came to feel considerable dissatisfaction with this approach and
he began to reconfigure his basic theory in new and interesting directions. Rawls
loosened things up in two distinct ways. First, he moved the focus away from his
own two principles and toward a “family” of liberal principles (which included his
two principles as one possible option). And, second, he developed for this family
of principles a background theory for justifying them that did not require people
to come to any sort of unanimous foundational agreement. In short, people
didn’t have to hold one and the same basic moral theory or profess one and the
same religion in order for the family of liberal principles to be conclusively
justified; rather, the issue of background justification (by moral or religious prin-
ciples) could be approached from a number of different angles, and this would
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Introduction 5

work out all right, he argued, if a sufficient overlapping consensus developed over
time among such principles. Rawls thought that this new theory (which he devel-
oped in his second book, Political Liberalism) solved the main problem he had
seen in his own earlier theory of justice.2 It did so by taking account of the fact
that in a free and open society, such as one governed by his two principles, there
is very likely going to be an irreducible and continuing pluralism (a reasonable
pluralism, Rawls called it) of ultimate moral and religious beliefs as well as reason-
able disagreement over the precise demands of justice itself.

In his third book, The Law of Peoples, Rawls then took this new theory (which
he called political liberalism, with its important idea of reasonable pluralism) and
tried to outline a constructive place for it in the international order that has
emerged since the Second World War.3

History of The Law of Peoples

In his teaching at Harvard Rawls began a course (Spring Term, 1969) on “Prob-
lems of War,” which was concerned with issues of jus ad bellum and jus in bello
in reference to the Vietnam War, but “the last quarter of this course was cancelled
due a general strike of the Harvard student body.”4 In A Theory of Justice, section
58 included a brief discussion of just war and other principles of the “law of nations.”

Rawls says in the Preface to his The Law of Peoples, “Since the late 1980s, I have
thought occasionally of developing what I have called ‘The Law of Peoples’
. . . In the next years I devoted more time to the topic, and on February 12, 1993
– Lincoln’s birthday – I delivered an Oxford Amnesty Lecture entitled ‘The Law
of Peoples’” (LoP: v).5

Two brief asides here are in order. Rawls had included an independent section
(called Part VI, about forty pages in typescript) on the Law of Peoples in his
Harvard political philosophy lectures of 1989; this material was not included in
the published version of those lectures.6 And, though it is not widely known,
Rawls published under the same title that year another version of his 1993
lecture.7 It is described in this second version (Critical Inquiry, p. 36n) as “ex-
cerpted from” the Amnesty Lecture; but in fact it is full length and differs only
slightly, in phrasing and in footnoting, from the better-known Amnesty version.
Internal evidences suggest that the Critical Inquiry version is the later of the two,
and thus constitutes a slight revision of the better-known version of the Amnesty
Lecture, published in the book, On Human Rights, edited by Shute and Hurley.

Rawls continued his account, in the Law of Peoples Preface, by saying, “I was
never satisfied with what I said or did with the published essay” (of 1993).
Accordingly, he set to work on what became the book The Law of Peoples. “The
present version, completed during 1997–1998 (a rewriting of three seminars I
gave at Princeton in April 1995), is fuller and more satisfactory” (see LoP: v, for
both quotes).
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6 Rex Martin and David A. Reidy

Rawls’s Law of Peoples

The post-Second World War order, like the international orders that came before
it, is a world of disparate peoples and of often conflicting and apparently incom-
mensurable values; but it also exhibits much more worldwide economic and even
political integration than was ever the case before. One notable example of this is
the widespread human rights culture that has emerged since the UN’s Universal
Declaration of Human Rights (1948).

The law of peoples, about which Rawls’s third book is written, includes the
traditional international relations view of states – that they are independent and
autonomous, have supreme political authority over the respective domestic area
subject to them, exercise control over a particular territory and have responsibility
for it, can make treaties with other states, and are formally equal with them as
members of the international state system. (This all adds up to something like the
old Westphalian world order, in short.) But the law of peoples adds to this
traditional content certain conditions or constraints on it. These derive from the
post-Second World War settlement (as outlined earlier in this introduction). The
most important are the prohibition on waging war except in self-defense (or in
collective defense) and the idea that human rights are to be respected (and even
enforced by international action in the case of grave violations); to this Rawls
adds that nations have a duty to provide economic and development aid to
“burdened societies.”

In Rawls’s view both decent liberal democratic societies and what he calls
“decent” nonliberal or nondemocratic ones can accept the same international law
of peoples: they can accept the same short list of fundamental human rights, can
accept a policy of nonaggression toward neighbors, and, finally, can accept a duty
to assist societies that are not well ordered, desperately poor societies that are so
ill ordered that the great bulk of their populations are condemned to extreme
poverty, disease, and often early death. This last duty (of assistance to burdened
societies), interestingly, was not included in Rawls’s original article version of
“The Law of Peoples.”8

The Importance of The Law of
Peoples and its Reception

Rawls’s The Law of Peoples has attracted significant attention for several reasons.
The first and most obvious is that it is a carefully set out position on international
justice, one intended to guide and inform practical judgment, by perhaps the
most important twentieth-century political philosopher in the English-speaking
world. It merits close attention for this reason alone. Nevertheless, this is perhaps
the least compelling reason for the attention it has attracted. A second and more
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Introduction 7

compelling reason is that Rawls claims that the book is meant in the first instance
to complete his domestic theory of liberal democratic justice; it is meant to set
out the moral principles by which a liberal democratic people is to conduct its
foreign policy. This means that understanding The Law of Peoples is, by Rawls’s
own account, vital in understanding his domestic theory of justice, and vice versa.
Given the deep and serious interpretive and evaluative debates surrounding Rawls’s
domestic theory of justice, especially as it has developed over time, similar debates
over The Law of Peoples were perhaps inevitable. Rawls himself offers no easy
recipe for resolving such debates, insisting only that any inconsistencies between
his theories of international and domestic justice must be resolved in a manner
that brings the two into equilibrium with one another.

A third compelling reason The Law of Peoples has attracted so much attention is
that it did not meet the already well-developed expectations or predictions of
many careful readers of Rawls’s earlier works. In the latter half of his seminal
1979 book, Political Theory and International Relations, Charles Beitz drew on
Rawls’s domestic theory of justice to develop what he regarded as a Rawlsian
liberal cosmopolitanism, one with radical implications, especially with respect to
global economic justice. Thomas Pogge’s influential 1989 book, Realizing Rawls,
unfolds in its final chapters in a similar spirit.9 Together these books (inter alia)
served to generate within the world of political philosophy a strong expectation
that when Rawls did finally speak to issues of global or international justice, he
would deliver something like a globalized or international version of his own
familiar domestic theory of liberal democratic justice, complete with a robust
conception of human rights and a global or international difference principle to
regulate economic inequalities worldwide. Of course, Rawls did not deliver such
a theory of international or global justice at all in The Law of Peoples. And this
produced much consternation and disappointment in many readers who thought
they had correctly understood the structure, spirit, and implications of his earlier
work. That Rawls failed to deliver such a theory in 1999 after receiving significant
criticism on a first article-length draft, published in 1993 and delivered as an
Oxford Amnesty Lecture, only exacerbated the confusion and disappointment
experienced by many of his readers, since it left no doubt that Rawls indeed
meant what he said.

A fourth, and for present purposes final, compelling reason Rawls’s The Law of
Peoples has attracted so much attention is that it seeks middle ground on a hotly
contested and deeply divided battlefield. Like Beitz and Pogge, Rawls rejects so-
called realism in international relations. But at the same time he endeavors to set
out the principles governing a “realistic utopia,” as he calls it, one that takes human
nature as we find it. Unlike Beitz and Pogge, Rawls rejects liberal cosmopolitanism.
But at the same time he characterizes his theory of international justice as fully
faithful to liberal democratic commitments and as both universal in scope and
objective in justification. Naturally enough, Rawls’s position has attracted critics
from all sides. Some have accused him of endorsing realism with a human face.
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Others have attacked his view as a kind of dangerously naïve moralism. Some
have seen in his view simply a more tepid version of the overly ambitious liberal
cosmopolitanism advanced by Beitz and Pogge. Others have accused him of a
retreating to an indefensible relativism (a charge leveled by some critics against
his second book, Political Liberalism, as well). And, finally, some have seen The
Law of Peoples as an exercise in liberal imperialism (as a form of old-style colonial-
ism). They see it as a present-day incarnation of the Enlightenment project, and
as an attempt to impose modern Western values worldwide. Whether the middle
ground Rawls seeks to occupy exists and whether he in fact successfully articulates
and defends his own position from within it remains a central and divisive issue
among political philosophers working on issues of justice.

For all these reasons, and many others, The Law of Peoples has become some-
thing of a North Star, or a series of several moving North Stars, within many
debates central to contemporary political philosophy. In matters of international
justice, whatever your understanding of Rawls’s position, and whether you’re
with it or against it, it is one of the pole stars by which you set the course of your
argument.

So The Law of Peoples has already generated or reshaped numerous important
debates. It is not, as a text, likely to put an end to any of these debates in the near
term. It is, first of all, a sketchy book; it also presupposes real familiarity with
Rawls’s domestic theory of justice and is accordingly difficult to interpret. Further,
its method, that of political constructivism, challenging enough to philosophers
when applied to relations between peoples taken as corporate moral agents, is
generally foreign to many working in traditional international relations theory.
Rawls’s commitment to reciprocity, at once substantive and methodological, is
also a source of difficulty. Reciprocity requires, for Rawls, that moral agents be
prepared to settle practical issues regarding how they act toward one another in
terms of principles each might accept from a common human reason. As Rawls
puts it, practical political justification is public justification and public justification
is not simply valid argument from given premises. It is justification addressed to
others; it thus aims at premises and conclusions acceptable to others, as well as
oneself, in light of their considered convictions.10 This is, on Rawls’s view, a core
liberal democratic commitment. In Rawls’s view, however, it demands of liberal
democratic peoples that they act only on principles of international justice accept-
able not merely to other liberal democratic peoples but also to decent nonliberal
peoples as well. This has generated significant confusion for many readers since
Rawls appears to be claiming simultaneously, first, that it is unreasonable from
within a common human reason for liberal democratic peoples to insist on the
liberalization or democratization of other not yet liberal or democratic peoples
(even though he regards liberal societies as more reasonable and more just than
merely decent ones; see LoP: 83), and, second, that it is reasonable from within a
common human reason for liberal democratic peoples to insist on liberal democratic
institutions internally as binding on their own members (for how else could they
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enforce their own domestic conceptions of justice?). Rawls’s position here is not
necessarily incoherent. But it is complex and difficult.

Political philosophers, theorists of international relations and international
law, and others engaged in scholarship and debate over issues of international
justice thus find themselves in something of a pickle at present. It is nearly
impossible to engage in any serious debate over these matters without taking
a view with respect to Rawls’s The Law of Peoples. And it is nearly impossible
to arrive at a cogent and well-grounded view merely by reading The Law of
Peoples itself or a small sample of secondary literature. The early secondary
literature was generally quite dismissive and critical of The Law of Peoples – but
often overly and wrongly so, as even some early critics now admit. The current
secondary literature is more balanced, with several strong sympathetic voices
rising in defense of Rawls. To the nonexpert and even to some experts, this is all
quite confusing.

A collection of original essays, both sympathetic and critical, seemed called
for. Such a collection needed to be carefully and well balanced in order to engage
the main elements of Rawls’s book The Law of Peoples: its substantive doctrines
of human rights, of global economic justice, and of liberal foreign policy and
humanitarian intervention. It should also be a book that takes account of the
historical background of The Law of Peoples, its methodology, and its commit-
ment to navigating the narrow straits between an overly ambitious (in Rawls’s
view) liberal cosmopolitanism and an underambitious (again in Rawls’s view)
cultural relativism or international realism – a book, in short, that gives due
measure to Rawls’s distinctive view of an ideal global order under conditions of
reasonable pluralism.

How the Book is Organized

The essays in this volume are designed to meet this challenge. They are arranged
in five sections. The sections track neither Rawls’s general division in The Law of
Peoples between ideal and nonideal theory, nor his division within ideal theory
between the law of peoples as binding only between liberal democratic peoples
and as extended to all decent and well-ordered peoples, even those that are
neither liberal nor democratic. Instead, the sections track what we suppose to be
a standard and sound approach to reading and teaching The Law of Peoples. Issues
of ideal and nonideal theory (and their relationship) are taken up in each section
as appropriate. So too are issues concerned with how liberal democratic peoples
ought to relate to nonliberal and nondemocratic peoples.

The essays in Part I take up general background and methodological issues.
David Boucher places Rawls’s approach to international morality in historical
context by examining its various relations to the last several centuries of normative
theorizing of international relations. Philip Pettit focuses specifically on Rawls’s
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social ontology, emphasizing the key notion of a people and its methodological
centrality to Rawls’s project in LoP.

The essays in Part II examine Rawls’s internationalism against two classes of
alternatives, the first more starkly local or ethnic or even relativist, the second
more robustly cosmopolitan. Catherine Audard inquires into whether Rawls’s law
of peoples is little more than old-fashioned Western imperialism repackaged for a
new day. Kok-Chor Tan inquires into whether it is not in the end too closely
bound up with a nationalist or relativist ideal of toleration in the international
order. Leif Wenar defends Rawls’s thinly cosmopolitan internationalism against
the charge that it is not cosmopolitan enough.

Parts III and IV take up Rawls’s positions in LoP on human rights and on
global economic justice. Wilfried Hinsch and Markus Stepanians begin Part III
with a sympathetic and careful reconstruction of Rawls’s doctrine of human
rights. Alistair Macleod challenges Rawls’s human rights minimalism, arguing
that it is not consistent with his domestic commitments to liberal democratic
justice. Allen Buchanan surveys several arguments suggested or given by Rawls
for his human rights minimalism and concludes that it cannot be justified; it is
simply the unhappy result of Rawls trying too hard to avoid charges of Western
imperialism or parochialism. David Reidy draws Part III to a close by following
up on some suggestive references by Rawls regarding political authority and
arguing that Rawls’s human rights minimalism is both justified and consistent
with more robustly liberal democratic commitments regarding domestic justice.

With respect to global economic justice, the essays in Part IV all affirm and
emphasize the substantial demands imposed by Rawls’s duty of assistance. The main
point of contention concerns not Rawls’s commitment to a global economic
minimum, but rather his lack of commitment to a global difference principle or
any other substantial distributional constraint on international or transnational
economic inequalities. David Miller begins this section with a general, if not yet
conclusive, defense of Rawls’s position regarding the collective responsibility of
well-ordered peoples for their own levels of wealth. Thomas Pogge rejects Rawls’s
permissive stance toward global economic inequalities and the explanatory na-
tionalism upon which it apparently rests. Rex Martin carefully reconstructs and
sharply criticizes the arguments Rawls gives in The Law of Peoples against a global
difference principle, though he does not himself endorse a global difference
principle. And Samuel Freeman brings the section to conclusion by arguing that
advocates of a global difference principle misunderstand the nature of both Rawls’s
domestic difference principle and the international economic order to which it is
purportedly to be extended.

The volume closes, in Part V, with a more focused discussion of the implications
of Rawls’s The Law of Peoples for the foreign policies of, and the contemporary
practice of international relations by, liberal democratic peoples. Jim Nickel argues
that by virtue of adopting an overly simplistic account of toleration and interven-
tion Rawls missed an opportunity to inform and guide the ongoing development
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of international human rights law and practice. Alyssa Bernstein argues that Rawls
correctly refuses to endorse democratization of all polities as a foundational foreign
policy aim for liberal democratic peoples. And, finally, Andreas Follesdal assesses
the guidance Rawls’s law of peoples provides to liberal democratic peoples seek-
ing to federate into a more substantial union, for example, the European Union;
such federations lie at the center of Rawls’s hopes for the emerging world order.

Some Areas Still to Be Addressed

It has not been possible in this volume to take up all the issues raised by The Law
of Peoples deserving of serious and extended discussion. Four issues in particular
merit mention. The first concerns Rawls’s constructivist methodology; the second
concerns the moral principles governing just war; the third concerns the global
struggle for women’s rights and gender equality; and the fourth concerns the
various empirical premises Rawls deploys throughout his argument.

1. Rawls’s constructivist methodology

In Political Liberalism (in Lecture III) Rawls cast justice as fairness, his preferred
conception of domestic justice, as a constructivist conception of justice. A
constructivist conception of justice represents the principles of justice not as part
of some timeless and mind-independent moral order known through theoretical
reason, but rather as “the outcome of a procedure of construction” rooted in
practical rather than theoretical reasoning.11 Practical reason concerns the produc-
tion of objects in accord with a particular conception of them. If our practical
task is to produce a just society, we need practical principles to guide us in this
undertaking. These we construct through a procedure that models both the
noncontroversial empirical facts that constrain our undertaking as well as our
shared understandings of the ingredient ideals of persons, fair social cooperation,
well-orderedness, and so on. These ideals we draw from our moral and political
self-understanding as practical moral agents. Whether the outcome of our procedure
of construction, our tentatively selected conception of justice, is correct or not is
not a function of its truth theoretically assessed, but rather of its reasonableness
practically assessed. We have correctly identified the principles of justice if after
due reflection they are in wide reflective equilibrium with our other considered
convictions. If they are, they mark the practically correct way for us to make
together the just society we jointly desire. There is no further court of appeal
beyond our shared practical reason.

Rawls extends this constructivist methodology in The Law of Peoples. As corpor-
ate moral agents, liberal democratic peoples desire a just international order. The
production of such an order is a task that belongs to their practical reason.
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Rawls’s eight principles set out the basic content of the law of peoples and thus
constitute the blueprint or fundamental charter of just such an order. This blueprint
or charter is the outcome of a procedure of construction that models both the
noncontroversial empirical facts that constrain liberal democratic peoples in their
practical undertaking as well the ingredient ideals of peoples, fair international
cooperation, a well-ordered international society of peoples, and so on, that they
share. Whether this blueprint or charter is correct or not is a function of its
reasonableness practically assessed. The test is not whether it conforms to some
standard of justice given antecedently to and known by theoretical reason. The
test is whether after careful reflection it is in wide reflective equilibrium with our
considered convictions and thus can reasonably guide liberal democratic peoples
in their practical undertaking. In this way, Rawls’s law of peoples is quite unlike
traditional theories of natural law that root first principles of international morality
in an independent moral order known to theoretical reason. Had we had unlimited
space for this volume, we would have included an essay addressing the constructivist
methodology Rawls deploys in The Law of Peoples and its relationship to his con-
ceptions of practical reason and autonomy.

2. Just war

The continuing reflection on and incremental growth of the theory of just war
has been an important feature of the post-Second World War international order.
One important gap in our section on liberal foreign policy and the limits of
intervention is a more or less comprehensive discussion of Rawls’s contribution to
that theory.

Perhaps the simplest way to deal with this lack is, briefly, to compare Rawls’s
theory of just war in The Law of Peoples with that of Michael Walzer.12 Their
theories are enough alike to warrant being treated together, as constituting some-
thing like a unified view of the subject. What makes them especially interesting is
that each theory has made the notion of human rights central as the ground of
justification (or justifiability) in just war theory. But the theories are sufficiently
divergent to make fruitful a quick examination of their differences.

Both theorists argue that a country can justifiably go to war for two reasons: it
can do so in self-defense or collective defense against aggression or in response to
serious and unamendable human rights violations. In traditional just war theory
these two grounds are called “just cause.” An important unifying idea undergirds
these two grounds. For Rawls and Walzer, the ultimate justification here is the
defense of the human rights, of the inhabitants in a country, to life and liberty.

Accordingly, both urge that civilians (that is, noncombatants) can never be dir-
ectly targeted and killed, certainly not as a matter of government or of military
policy. To this very stringent doctrine of civilian immunity both Rawls and Walzer
allow for one significant exception, that of “supreme emergency.” Such an
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emergency would arise, to use Walzer’s formulation, when a severe threat was
both immediate and profound; here a deviation from the doctrine of civilian
immunity would be absolutely necessary in order to save a political community
from annihilation, or its citizens from wholesale massacre or enslavement.13 Even
so, one main theme of Rawls’s endorsement of the supreme emergency exemp-
tion is that it can be invoked only when doing so is absolutely necessary to the
survival of a liberal constitutional democracy (or presumably of a decent nonliberal
body politic), fighting in self-defense.14 Rawls’s restriction of the exemption to
such societies as these is one not found in Walzer’s account.

On the question of the moral status of combatants, Rawls’s and Walzer’s
positions are again similar. Each argued for the mutual vulnerability of com-
batants on both sides in time of war. Walzer tried to rationalize this mutual
vulnerability with the idea that combatants temporarily forfeit their human rights
to life and liberty. Rawls, to the contrary, emphasized the idea of mutual self-
defense against attack as the grounding justification for this mutual vulnerability.
Soldiers on each side are protecting themselves, in combat, from attacks by
soldiers on the other side; and since the attacks from either side can be deadly,
each side may use lethal force in self-defense.15

In sum, then, Rawls and Walzer differ on the justification of the equal vulner-
ability of the combatants on both sides and, by extension, differ on the justified
scope and extent of that vulnerability. And, too, they differ on the justifying
conditions of the “supreme emergency” exemption.

One of the most important new ideas in just war theory is the idea that govern-
ments and others can justifiably respond forcibly to serious and unamendable
human rights violations that are wholly internal to another country. This idea,
though it is not universally held today, represents a growing international con-
sensus. As such it is another important feature of the post-Second World War
international order.

There is, however, a considerable variety of views as to who has legitimate
authority, as it is called in traditional just war theory, to authorize an armed
military intervention to protect human rights from grave violations. Some say that
only the United Nations (UN) can legitimately authorize such interventions.
Others say that either the UN or some regional international political authority
(for example, the EU) can legitimately so authorize. And some (most notably
Walzer, in his earlier writings) have argued the virtues, in extreme cases, of
unilateral intervention (of forcible intervention by one nation within the borders
of another to prevent or stop grave violations of human rights). Examples usually
cited (from the last thirty years or so) are India in East Pakistan (now Bangladesh),
Vietnam in Cambodia, Tanzania in Uganda, and (most recently) Nigeria in Sierra
Leone.

More recently, though, Walzer has suggested, as an ideal, the value of what he
calls “global pluralism.” He conceives such pluralism as including a number of
alternative centers (such as the UN and the EU), a dense web of social ties that
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cross state boundaries, and finally a number of institutions (such as the World
Bank, the World Trade Organization [WTO], various NGOs [nongovernmental
organizations]) that reflect these alternative centers and social ties. Global plural-
ism “maximizes the number of agents” who might engage in humanitarian inter-
ventions, but at the same time it identifies no single assigned agent that makes or
must make the basic decision to intervene.16

Rawls and Walzer differ on the appropriate or proper agent(s) of humanitarian
intervention. Even when we factor in Walzer’s recent turn in a more internation-
alist direction, a difference remains on this front between Rawls’s emphasis on
rather formal and pacific regional confederations (or societies of peoples, as he
often calls them) and Walzer’s advocacy of a decentered and overlapping array of
international agencies.

There are, in the end, differences of some significance between the two theor-
ists. And Rawls’s version of just war theory marks an improvement on Walzer’s
version at several points. Even if we regard what Rawls has contributed to just
war theory as a mere amendment to Walzer, it is important to see its significance
and to take it, or much of it, on board.

There’s little merit to the view that just war theory is now obsolete. The kinds
of wars it traditionally and principally envisioned, between aggressor armies and
defending forces, still occur. But there are cases of deadly conflict besides these.
Terrorism and secession come readily to mind. Walzer has addressed the former
question at length (especially in his new book Arguing About War), using the
stratagems of just war theory. Neither Rawls nor Walzer has had much of value to
say about secession or regional autonomy. But careful discussions of this issue, for
example by Allen Buchanan, are available.17 Perhaps the simplest point to make
here is that traditional just war theory must be expanded to deal with the issues
posed by terrorism and secession, but the best discussions of these matters build
on just war theory; they do not set it aside.

3. The global struggle for women’s
rights and gender equality

Both of Rawls’s earlier books, A Theory of Justice and Political Liberalism, were
subjected to searching criticisms on the issues of women’s rights and gender
equality. The critics argued that, since the family was one of the main institutions
in what Rawls called the basic structure of society, the standards of justice (as
given in the two principles and the arguments that support them) should apply
to it directly. But Rawls seemed to the critics to have inappropriately bracketed
the family off from the wider concerns of social justice. As a result of this brack-
eting, they argued, his conception both of the citizen and of the human person
was male-oriented, and beyond that was modeled almost exclusively on the fully
formed and “normal” adult. One important further feature, then, of Rawls’s
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focus was his relative neglect of what might be called dependent status (children,
the old, the sick, the permanently disabled) and of those (largely women) who
are their main caregivers.18

Rawls’s main attempt to deal with these criticisms is to be found in section 50
of Justice as Fairness and in section 5 of “The Idea of Public Reason Revisited”
(1997). Though drafted in the early 1990s, section 50 was not published until
Justice as Fairness was itself published in 2001. Rawls’s main defense of his overall
approach was that, though his theory did not deal directly with issues of race or
those of the family and gender, “once we get the conceptions and principles right
for the basic historical questions [concerned with such matters as basic rights,
freedom and equality, the constitution], those conceptions and principles should
be widely applicable to our own problems also.” And here Rawls cites the prob-
lem of the “inequality and oppression of women,” in particular.19

The problem of the status of women and their oppression is probably more
pronounced and even more dire when we look at things on a global scale. A. K.
Sen, for example, speaks of the problem of “missing women”: the number of
women born and the number who reach adulthood in some of the poorer and
less developed regions is far less proportionately than is the case with men. This
suggests not only a devaluing and severe neglect of female children in these parts
of the world but even an alarming degree of infanticide.20 Internationally, in
many places, women are denied equal citizenship and in some places are denied
basic political participation and civil rights altogether. Moreover, the traditional
division of labor in these same places is unfair and even oppressive.

In The Law of Peoples, Rawls did address some of these problems directly. He
argued that the debased status of women could be regarded as a human rights
issue. Thus, as respect for human rights gains support worldwide, the status of
women will be improved and that in turn will relieve population pressures within
burdened societies. However, there’s nothing, or very little, in his account of
human rights that speaks specifically and explicitly to the status of women. And
the relationship he does cite between human rights (giving women the vote and
other political participation rights) and relieving population pressures within bur-
dened societies is somewhat indirect.21

We had hoped to include an essay on Rawls’s The Law of Peoples and women’s
rights and gender equality in this volume. But we were unable to get exactly the
essay we were seeking. Some important work on this subject is being done and
we refer the reader to it.22

4. Rawls’s empirical premises

Throughout his argument and analysis, Rawls relies on various empirical premises.
A thorough study of The Law of Peoples would have to address these. While several
empirical issues are raised and discussed in this volume, others are not. Two examples
should suffice to make the point.
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First, Rawls invokes the so-called “democratic peace” thesis, describing it as the
closest thing we have to an empirical law in international relations. There are two
components to this thesis, one descriptive and one explanatory. Each has been
contested and needs to be verified. Is it true that established democracies do not
go to war with one another? And if it is true as a descriptive matter, what explains
this phenomenon? Is it because democratic peoples are satisfied by their liberal
political cultures, material conditions, and so on? Or is it because they are inter-
nally ordered so as always to give decisive institutional weight to the interests in
preserving peace? In either case, is the explanation one that supports the idea
that there is some special connection between democracies per se and interna-
tional peace?

Second, Rawls posits that the main causes of any nation’s level of wealth are its
political culture and the civic virtues of its citizens, and that there is virtually no
significant territory on Earth lacking sufficient material resources to support a
well-ordered and decent people. Again, these are complex and contested empir-
ical claims in need of careful and thorough examination, informed by economists,
geographers, and other social scientists. To the extent that Rawls’s argument and
analysis turns on these and other empirical premises, this volume is intended to
constitute just one part of a thorough and complete critical evaluation.
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2

Uniting What Right
Permits with What Interest
Prescribes: Rawls’s Law of

Peoples in Context

David Boucher

Among the many criticisms of Rawls’s The Law of Peoples is the charge ‘that some
of his arguments rest on a very shaky historical understanding – or at least on a
very incomplete portrayal of the relevant history’.1 The purpose of this chapter is
to place Rawls in his appropriate context by exploring the relation of his ideas to
those of the thinkers and traditions he invokes. This will entail, first, sketching
the principal criteria in terms of which the conduct of states, or nations, have
been appraised, condemned or recommended. Second, I will show that Rawls
rejects both realism and natural law as foundations for his Law of Peoples. Third,
I will show how Rawls agrees with Kant in rejecting the traditional natural law
reliance upon conscience, at least in so far as he wants to replace conscience in an
international state of nature with the rule of law. Fourth, I will show how Rawls
follows Rousseau’s attempt to formulate a criterion of conduct that incorporates the
positive elements in realism and natural law, while trying to overcome their defects.

1 The Criteria of State Conduct

There are many references in The Law of Peoples to those in the history of
international relations theory to whom Rawls feels indebted. Principally, the whole
project is inspired by Kant’s Perpetual Peace of 1795 and Rawls consciously sets
himself the task that Rousseau clearly articulated in The Social Contract (1762), of
bringing together what right permits with what one’s interests prescribe, so that
justice and utility are neither opposed nor divided.2 There are three major criteria
in terms of which the conduct of states has been appraised. First, there is the

RLOC02 6/2/06, 3:04 PM19



20 David Boucher

dominant tradition whose lineage goes as far back as Thucydides and to which
the label ‘realism’ has become firmly attached. Both Machiavelli and Hobbes later
came to epitomise this tradition of realpolitik with which the doctrine of raison
d’etat has become inextricably associated. Within this tradition there is a tendency
to separate politics and morality (Machiavelli), or to equate morality with expedi-
ency (Hobbes), or equate right with might (Treitschke). If thinkers in this tradition
invoke the state of nature it is of the descriptive rather than prescriptive kind. The
second criterion is the antidote to ‘realism’ which, like realism, recognises the pro-
pensity for human nature to degenerate to ever-increasing depths of depravity,
but which nevertheless remains optimistic about the human capacity for redemption
in conformity with a higher moral law, discoverable by right reason, or inferred a
priori from ‘indubitable’ data. We find such a criterion invoked throughout Greek,
Roman and Christian political thought and often manifest in the complex rela-
tions between the law of nature and the law of nations, expressed in the writings
of such thinkers as Vitoria (c. 1483–1546), Suarez (1548–1617), Gentili (1552–
1608), Grotius (1583–1645), Pufendorf (1632–94), Locke (1632–1704), Wolff
(1679–1754) and Vattel (1714–67). In modern international relations theory
E. H. Carr has most famously labelled these two traditions ‘realism’ and ‘Utopianism’
in response to the failure and collapse of liberal internationalism between the two
world wars.3

E. H. Carr is undoubtedly the doyen of English realism in international rela-
tions, to the extent that he has become emblematic, almost a caricature, of that
tendency, but he is also intellectually associated with the ‘English School’ repre-
sented by Martin Wight, Hedley Bull and, more recently, Adam Watson. Carr’s
most famous book, The Twenty Years’ Crisis, 1919–1939: An Introduction to
International Relations (1939), is often seen as the most systematic and incisive
demolition of the illusory aspirations of liberal internationalism.4 Charles Jones
attempts to qualify the view of Carr as an arch realist by amplifying intimations
that are to be found elsewhere. Jones persuasively maintains that Carr’s famous
categories of Utopianism and realism in international relations serve somewhat to
distract the reader from Carr’s own position. It steers a course between the two
in favour of what Jones calls a modern or pragmatic realism, one which bears very
little resemblance to the classical realism of Machiavelli and Hobbes – Carr does not,
for example, posit a universal human nature as Thucydides and his successors did.5

Rawls explicitly rejects both the realist and Utopian traditions in his Law of
Peoples, and clarifies his own position with reference to E. H. Carr. Carr’s crit-
icism of Utopianism (sometimes referred to as idealism, which should not be
confused with philosophical idealism) was against the self-delusion of influential
politicians, and not against philosophy. Contrary to the views of critics of Carr,
he was not a blatant advocate of unconstrained realism. There was a role for
moral judgement, and in his view reasonable political opinions are a compromise
between power, which is associated with realism, and moral judgement and values,
which he equates with Utopianism. Rawls makes clear that his form of ‘realistic’
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Utopianism ‘doesn’t settle for a compromise between power and political right
and justice, but sets limits to the reasonable exercise of power. Otherwise, power
itself determines what the compromise should be, as Carr recognized’.6

An alternative philosophical criterion to realism and Utopianism (or idealism)
was self-consciously formulated in an attempt to avoid the obvious capriciousness
and arbitrariness of ‘realism’, and the apparent disregard of interests that abstract
criteria such as natural law and Kantian ethics exhibit. This third criterion, al-
though historically evolving in response to changing circumstances, is not arbit-
rary. It is the result of social interaction and reasonable negotiation in which
moral constraints are formulated, and which accommodate the interests of those
who constitute the same society, whether a society made up of individuals or of
nations, and who wish to coexist and cooperate for mutual benefit. This recogni-
tion of a historically emerging criterion of individual and state conduct finds
expression in the work of Rousseau and Hegel, but elements of it are nascent in
the writings of both Burke and Kant, whose primary affinities in many respects
may appropriately lie with the second of the three traditions. Rawls’s explicit
rejection of Thucydides’ ‘realism’ and the Utopianism and cosmopolitanism of
Natural Law in favour of what he calls a ‘realistic utopia’, one based upon rea-
sonable agreement and overtly indebted to both Rousseau and Kant, intimates that
his view should be explored in relation to the third of the traditions that I have
briefly mentioned.7 Even though Kant rejected the derivation of moral obliga-
tion from the preferences and desires of human agents, from human authorities
and communities, and from God, preferring instead to derive it from reason, he
nevertheless posits what R. G. Collingwood called a regularian ethic, of action
according to rule, and therefore offered an abstract criterion of conduct, as natural
law and natural rights theorists had done.8

It is Rawls’s rejection of both realism and Utopianism and the aspiration to
unite justice and utility that firmly locates him in the third of the traditions
exhibited in the classic theory of international relations literature.

2 Against Realism and Natural Law

Rawls’s project is clearly designed to overcome the shortcomings of realism in the
theory and practice of international relations. Many of these he attributes to the
centrality of the state as the subject of international law for three centuries after
the Peace of Westphalia. Throughout the later Middle Ages and the early modern
period the state gradually became discussed conceptually in abstract terms, quite
distinct from the private person of the ruler, and from the power of the people
whose absolute allegiance the state demanded.9 The two treaties that comprise
the Peace of Westphalia (1648) blocked the aspirations of hegemony of the Holy
Roman Emperor by acknowledging the right of over three hundred political units
to make alliances and conduct their own foreign affairs with notional autonomy.
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The peace sanctioned the formal equality and legitimacy of an array of state
actors. At the same time it postulated the principle of balance as the mechanism
to prevent a preponderance of power.10 It presaged the prominence of sover-
eignty as the most important concept in the modern state system. Instead of
abolishing the right to war it provided criteria for the legitimate resort to war.
The balance of power was to be the mechanism by which hegemonic expansion-
ism would be prevented.11

Although the participants were not conscious of establishing a new system or
state-centred international society, the Thirty Years War (1618– 48) and the
Peace of Westphalia brought to the fore the conceptual issues of sovereignty that
the political philosopher was compelled to address. The Peace of Westphalia has
taken on emblematic significance as shorthand for the occasion that heralds the
emergence of the modern system of states and the sovereign integrity of its
members enshrined in the international law of the succeeding three centuries.12 It
is this system and its consequent emphasis upon state sovereignty that Rawls
identifies as the source of many of the ‘realist’ assumptions that underpin the
practice of modern international relations, and which his ‘Law of Peoples’ is
designed to avoid. In A Theory of Justice Rawls had been content to use the term
‘law of nations’, suggesting that principles of justice had to be formulated in an
original position in which representatives of nations, ‘deprived of various kinds of
information’, choose political principles for justice between states.13 There he
used the terms ‘nations’, ‘peoples’ and ‘states’ interchangeably.

In The Law of Peoples Rawls acknowledges that realism is the predominant
manner of conceiving international relations. He does this by arguing that it is
not always reasonable to be rational – in contrast with, for example, Machiavelli,
who maintained that it is not always rational to be moral. Against the realists,
who believe with Thucydides that human nature is everywhere and always the
same and that international relations is an ever ongoing struggle for wealth and
power, Rawls chooses to avoid the term ‘state’, and instead makes ‘peoples’ the
subject of his international law, or ‘Law of Peoples’.14 Unlike states, ‘liberal’
peoples limit their rational self-interest to what is reasonable.15 The Law of Peo-
ples sharply restricts their (and all) peoples’ rights to independence and self-
determination, eliminating the propensity for the subjugation of other peoples.16

This constitutes an explicit attack on sovereignty, which Rawls wants to limit in
both its external and internal dimensions.

For Rawls, peoples, unlike states, do not possess sovereignty as traditionally
conceived in the body of positive international law. They lack the right of war in
pursuit of state policy and the right to autonomy within their own borders: ‘We
must reformulate the powers of sovereignty in the light of a reasonable Law of
Peoples and deny to states the traditional rights to war and to unrestricted
internal autonomy’.17 This means that Rawls, in line with Kant and Walzer, wants
to restrict the right of forcible intervention for all but a few extreme cases.
Exceptions may include outlaw, or rogue, states that constitute a significant
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threat to the Society of Peoples, or where grave violations of human rights are
being perpetrated. Furthermore, peoples have a duty to assist other peoples,
especially in those cases where adverse conditions inhibit the attainment of a just
or a decent political regime.18 Rawls, then, self-consciously departs from the
Westphalian model of international relations by acknowledging that sovereignty is
constrained by having to respect basic human rights, and by prohibiting aggress-
ive war.19 Liberal and decent peoples ‘are not moved solely by their prudential or
rational . . . interests, the so-called reasons of state’.20 Rawls, then, does not wish
to associate himself with realism or realists, rejecting both the strong version
represented by Thucydides and the weaker version proposed by E. H. Carr.

Rawls also, by implication, rejects the second criterion in international ethics.
For Rawls, Christian natural law is a ‘reasonable comprehensive doctrine’, and
like other such doctrines it is not precluded by, but is nevertheless rejected as
foundational to, the Law of Peoples.21 The term ‘law of peoples’, Rawls suggests,
relying upon John Vincent,22 derives from the idea of jus gentium. The phrase,
‘jus gentium intra se’ indicates what all laws have in common. Rawls’s use of the
term ‘law of peoples’ does not, however, have the same meaning. Aquinas, for
example, whom Rawls takes as his exemplar of natural law theorists, concurs with
the definition of jus gentium offered by Gaius in the Institutes: ‘Whatever natural
reason decrees among all men is observed by all equally and is called right
common among nations’.23 Rawls uses the term ‘Law of Peoples’ to refer to those
principles that regulate mutual political relations among peoples, not among
individuals or states as such, as was traditionally the case with natural law and law
of nations theorists.24

It should not be assumed that the strengthening of the state and state sover-
eignty, which Rawls deplores, were exclusively associated with the realist position
in the philosophy of international relations. Pufendorf, Locke, Wolff and Vattel
strengthen the inviolable nature of the state as the principal subject of the law of
nations and as a collective ‘moral person’, or actor, in international relations. Like
Hobbes, they believe that individuals are free and equal in the state of nature, but
unlike Hobbes the natural equality of which they speak is not physical or mental.
It is a moral equality in so far as their obligations and rights are the same. As
moral and not artificial persons, states are related to each other as individuals are
in the state of nature. There is a presumption of natural equality in relation to the
possession of rights.25 On moral grounds both giants and dwarfs are equally
persons, and in Vattel’s view the same principle applies to small and large repub-
lics; they are equally sovereign states.26 P. P. Remec tells us that it was Pufendorf
who first applied the idea of the juristic moral person to the state and hence made
it subject to the moral law of nature. His successors Wolff and Vattel extended
the idea to designate states the moral subjects of the law of nations.27

As free and independent moral persons, nations are at liberty to make their
own decisions about what their consciences demand in the fulfilment of their
duties to other nations, without at the same time failing to discharge their duties
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to themselves. The obligations that individuals owe to humanity become the respons-
ibility of the state of which they are citizens. We see a clear shift away from
individuals as the subjects of the law of nations, towards states that are to act on
their behalf in international relations. This simply reflects the growing centralisa-
tion in the state of diplomatic, treaty- and war-making powers during the early
modern period.

Even though the state becomes privileged over the individual, in modern
natural law theory there is no suggestion, as there was among realists, that right
in the state of nature, either between individuals or nations, is based on might or
force. Wolff contends that: ‘Just as might is not the source of the law of nature,
so that any one may do what he can to another, so neither is the might of nations
the source of the law of nations, so that right is to be measured by might’.28

While a nation has a duty to provide security for its people and develop the
strength to discharge its obligations, it ‘may not subject [the people] to its
control by force of arms simply for the sake of increasing its own power’.29

Rawls compares his doctrine of the Law of Peoples with traditional natural law.
He argues that their similarity resides in the fact that they both hold out the
possibility of universal peace among nations, conditional upon nations conform-
ing to the principles of natural law or the Law of Peoples. The two concepts are,
nevertheless, conceived very differently. Rawls’s characterisation of natural law,
and its relation to other law, such as eternal, and revealed law, or scripture, is
essentially Thomist: ‘The natural law is thought to be part of the law of God that
can be known through the natural powers of reason by our study of the structure
of the world. As God has supreme authority over all creation, this law is binding
for all humankind as members of one community. Thus understood the natural
law is distinct from the eternal law, which lies in God’s reason and guides God’s
activity in creating and sustaining the world.’30 Such a characterisation grossly
oversimplifies what was an immensely complex set of issues, especially that of the
relationship between the law of nature and the law of nations.

The method for discovering the content of the law of nature was a matter of
contention. Grotius, for example, distinguishes the principal methods: the a priori
and a posteriori. A priori reasoning entails demonstrating that something con-
forms or fails to conform to a ‘reasonable and social nature’.31 A posteriori reason-
ing can result only in probabilities by inferring from the common agreement or
practices of at least the civilised peoples that something is, or is not, in conformity
with the law of nature. Both Aquinas and Vitoria maintained that the natural law
could be known by the exercise of right reason, independent of revelation. Vitoria
contended that natural law was not innate. It was natural because our natural
inclinations endow us with the capacity to judge what is right.32 The test of
whether something contravenes natural law is ‘when it is universally held by all
[civilised people] to be unnatural’.33 Vitoria intimates that the law of nations and
customary law are to be equated with human positive law, and not with the
natural law. He does nevertheless posit an intimate relation. Rather ambiguously,
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Vitoria suggests that the law of nations ‘either is or derives from natural law’.34

For example, natural law as a dictate of reason prohibits the killing of the innoc-
ent. The law of nations as a deduction from the dictate of reason determines
who are to be regarded as innocent.35 James Turner Johnson suggests that for
Vitoria the ‘jus gentium is a conscious, though culturally relative, expression of
the law of nature’.36

Thinkers such as Vitoria and Gentili are evasive on the relation between the law
of nations and the natural law. Vitoria suggests that there are some things in the
law of nations that are clearly derived from the law of nature, while others receive
their legitimacy from ‘the consent of the greater part of the world’.37 Gentili at
first appears to equate the two,38 but nevertheless maintained a distinction between
them, suggesting that the law of nations is extremely difficult to discern. It is
discoverable by consulting a variety of sources, including its authors, customary
practice, trade regulation,39 reason itself and the arguments and authority of
philosophers, along with the Holy Scriptures. All shed light upon the law of nature
and nations.40 In Gentili we have an emphasis upon the positive aspect of the law
of nations, as that which is generally agreed or well established by custom, having
its basis in natural reason and natural law. Gentili’s position is further complicated
by the fact that he thinks both the law of nature and the law of nations are
expressions of the Divine Will. This to a large extent detracts from the view that
he secularises the natural law and the law of nations.41 Both individuals and states
are the subjects of this law of nations.

Vattel reflects the extent to which the state had by the middle of the eighteenth
century become the central actor in international relations. For Vattel natural law
is the basis of the law of nations, but the two are not identical.42 Individuals are
the subjects of natural law, having rights and obligations in relation to each other,
but states differ from individuals, and although states are related to each other in
a condition analogous to the state of nature, the law of nature has to become
transformed into the law of nations. For Pufendorf, Wolff and Vattel states are
corporate moral persons with rights and duties different from those of individual
persons. They are the creation of the individuals who comprise them, and states
exercise on their behalf the duties that those individuals have to humankind as a
whole.43 For Vattel the state is a deliberative agent having ‘an understanding and
a will peculiar to itself ’.44 For Rawls it is peoples, acting through their representat-
ives, who have this moral capacity.

One of the principal ideas of the natural law and law of nations theorists, from
the Stoics to Vattel, is the idea of a community of mankind. It is a community
subject to a moral law that acknowledges and accommodates the institutions of
societies and states to which duties are owed. Although natural law theorists posit
a universal law and a community of humankind, there is no suggestion of an in-
stitutional cosmopolitanism. States are very much at the centre of the law of nations.

There are, of course, other versions of cosmopolitanism, such as the utilitarian
and Marxian. Rawls rejects all versions of cosmopolitanism. He explicitly distances
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himself from modern cosmopolitans, but by implication also theorists who put
individuals at the centre of their conception of international law and justice.
Cosmopolitans, he claims, in contrast with his own position, are ultimately con-
cerned with individual well-being and not the justice of societies.45 In addition,
Rawls specifically singles out those versions of cosmopolitanism that ground
principles of international justice, including human rights, on arguments such as
‘human beings are moral persons and have equal worth in the eyes of God; or
that they have certain moral and intellectual powers that entitle them to these
rights’.46 The Law of Peoples that regulates the Society of Peoples takes peoples
as the actors, just as individuals are actors in domestic society. The society
of peoples comprises both liberal and ‘decent’ peoples. Liberal peoples have
three basic features. Their interests are served by a reasonably just constitutional
democratic government, they cohere as a society in sharing common sympathies,
and they have a moral nature.47 On the principle of toleration liberals have to
acknowledge that there are decent societies capable of subscribing to and uphold-
ing various international principles such as human rights, but whose societies are
hierarchical and not democratic.

3 The Kantian Inheritance

Rawls’s Law of Peoples is, like Kant’s Perpetual Peace, designed to replace the
balance of power principle in international relations with the rule of law, based on
a contract, or reasonable agreement, among the participants. To rely upon the
mechanism of the balance of power, which has built into it the use of war as an
instrument of policy, in order to achieve a condition of permanent peace is, Kant
suggests, ‘a pure illusion’.48 He sought instead to establish peace on a legalistic
footing. For Rawls it is reasonable interests that make democratic peace possible,
‘and the lack thereof causes peace between states to be at best a modus vivendi, a
stable balance of forces only for the time being’.49 Kant’s primary concern in
political philosophy was to emphasise the priority of establishing the rule of law
among nations within the context of a properly organised confederation based
upon agreement.50

The Law of Nations for Kant is much more broadly conceived than its formu-
lation in the hands of Vattel and his predecessors. It encompasses the relations
among nations as well as the relations among individuals who are members of
different nations, including the position of the individual in relation to a foreign
state. Kant argued that in order for a treaty of perpetual peace to be legally
binding it must attain the formal consent of civilised nations. In other words, it
cannot be effected in the absence of a legally constituted framework. This is the
point that Rawls takes firmly on board.

Kant was dismissive of his predecessors who, in their attempts to eliminate
force from international relations and to regulate states by subjecting them to the
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moral law, espoused nothing but vacuous aspirations. He dismissed as unrealistic
the schemes of Grotius, Pufendorf and Vattel, whom he called ‘miserable com-
forters’. They were not, however, unaware of the tenuousness of the constraining
influence of the law of nations, often acknowledging its fragility.

Pufendorf, for example, affirms the regulatory capacity of natural law, custom
and conventional agreements, but denies that they have the force of law in the
required sense of being backed by a sovereign who can demand compliance. In
other words, the obligations of states under the law of nature, and those customs
and agreements in accordance with it, are for Pufendorf imperfect. In A Theory of
Justice Rawls makes a distinction between obligations that are by and large ac-
quired by express or tacit agreement, and natural duties (negative and positive)
that are obligatory regardless of agreement, such as the duties not to be cruel, not
to harm or injure another, and to act civilly. Natural duties hold between indi-
viduals regardless of institutional relationships, but Rawls is clear that we would
acknowledge them in the original position. They are applicable to all individuals
as equal moral persons, and are owed not only to definite individuals related to
each other in a cooperative arrangement, but to persons in general. Because of
their universality, ‘One aim of the law of nations is to assure the recognition of
these duties in the conduct of states’.51 The idea and content of natural duties
look suspiciously like a moral foundationalism derived from an implicit accept-
ance of natural law, which is of course a ‘comprehensive’ doctrine. In developing
his ideas of justice as political rather than metaphysical Rawls was at pains to
exclude comprehensive doctrines as the basis of the theory. Both the ideas of
natural duties and of the law of nations no longer figure in Political Liberalism,
The Law of Peoples, or in ‘The Idea of Public Reason Revisited’. Individuals and
peoples continue to have duties of civility, which are moral and not legal, without
the adjective ‘natural’, within domestic societies, and also in the society of peoples
where it is a requirement to give public reasons ‘appropriate to the Society of
Peoples for their actions’.52

The distinction made in A Theory of Justice between obligations and natural
duties is the equivalent of Pufendorf ’s categories of congenital and adventitious
obligations. Congenital obligations are enjoined directly by natural law and refer
to those obligations we owe to God as our creator, and to each other by the mere
fact that we are human. For Pufendorf the natural disposition of men is to be
peaceable, and the fundamental laws, or the absolute congenital obligations,
relating to this disposition are natural, and are beyond the capacity of men to
alter.53 Adventitious obligations are assumed voluntarily, or are imposed upon us
by others.54 The distinction between congenital and adventitious obligations, or
duties, refers to their source and should not be confused with the distinction
between natural and civil obligations, which refers to the force they have in
community life. Pufendorf contends that ‘natural obligation is that which binds
only by the force of natural law; civil obligation that which is reinforced by civil
laws and authority’.55
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Moral obligations that we find it difficult to enforce in a state of nature become
enforceable when we constitute an authoritative civil sovereign capable of pre-
scribing them by law with enforceable penalties attached: ‘Hence we are said to
have an imperfect right [jus imperfectum] to the former, a perfect right [jus
perfectum] to the latter, and similarly to be imperfectly obligated in the former
case, perfectly obligated in the latter’.56 In a state of nature our moral obligations
are compelled by conscience, and in civil society become compelled by the force
of positive law. For Pufendorf both natural and civil obligations have an equal
moral foundation in natural law.57 The use of the terms imperfect and perfect
duties and obligations is not always consistent in the history of ethics. The dis-
tinction is also used to suggest that perfect obligations have correlative rights and
rights holders, while imperfect obligations do not.58 In this sense imperfect and
perfect duties do not have an equal moral foundation and have significant struc-
tural differences.59

It is the very emphasis upon conscience in the state of nature (including the
international ‘state of nature’) by natural law and law of nations theorists that
convinced Kant that unless such informality of conscience was replaced by the
formality of international contracts and agreements to establish a peaceful federa-
tion with explicitly agreed rules, then nations in their relations with each other
would continue acting according to their own interpretation of international
right, and exercise their so-called right of war. It is theorists such as Grotius,
Pufendorf and Vattel, Kant believed, who gave credibility to this idea of Interna-
tional Right, and the right to go to war, in which human nature is seen at its
most depraved and unconstrained. There is, Kant argues, ‘no instance of a state
ever having been moved to desist from its purpose by arguments supported by
the testimonies of such notable men’.60 Their codes, Kant argues, lack even the
slightest legal force because states are not subject to an external constraint.

Rawls explicitly wants to resurrect the Kantian ideal of foedus pacificum, or
a league of peace that eliminates force from among and between the relations
of liberal peoples and decent hierarchical peoples, but which also allows for a
pragmatic element that he believes traditional natural law lacks.61 Whereas, in
Rawls’s view, the Thomist follower of natural law cannot condone the deliberate
loss of innocent life, political liberalism allows exemptions in supreme emergency:
‘The statesman must look to the political world, and must, in extreme cases, be
able to distinguish between the interests of the well-ordered regime he or she
serves and the dictates of the religious, philosophical, or moral doctrine that he or
she personally lives by’.62 The Law of Peoples is therefore, in contrast, expressed
as a political conception with political values. The statesman must act in such
a way that he or she does not follow capricious whims, or what rationality
prescribes in the interests of reason of state, or blindly follow an otherworldly
law divorced from the contingencies of the moment, and instead act in such a
way as justice and utility are in no way divided as regards what right dictates and
interest prescribes.
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Rawls very much subscribes to Michael Doyle’s thesis that liberal states do not
go to war against each other.63 Kant himself subscribed to a similar thesis in
believing that republican states, those that have a consultative decision-making
process representative of the various groups in society, would not choose to go to
war against each other, and on the contrary would choose to confederate in order
to prevent such wars. Kant envisaged a gradual broadening of his pacific league
until rogue states were either defeated, or saw it in their interests to emulate
peaceful states.

Kant had no wish to eliminate the state from international relations. On the
contrary, he wished to transform the state internally, ensuring that the decisions
made were reflective of a consultation process he called republicanism. This is a
fundamental prerequisite to the peaceful pact in that it is assumed that, when
properly consulted, those immediately affected by war would do all in their power
to avoid it. Cosmopolitan right is grounded in the idea of free commerce, and
amounts for Kant to the right of hospitality, that is, the right not be treated as an
enemy, or with hostility by another individual or state. It affords no right of per-
manent residence in foreign lands. In other words, it amounts to little more than
the rights of passage of which many traditional natural law theorists speak. The
guarantee of rights in Kant’s plan is much more firmly attached to sovereign states.

4 Rawls’s Debt to Rousseau –
the Third Criterion

For Rawls ‘The Law of Peoples’ is not arbitrary; it is not the reaction to a felt
need, but has an underlying manifold of reasonableness. Nor is it so abstract that
it fails to connect with the interests of the society of peoples it regulates. Rawls
does not want to deny the validity of the emphasis upon interests in the realist
tradition. He contends that peoples must have interests – otherwise they would
be either inert or passive, or likely to be swayed by unreasonable and sometimes
blind passions and impulses. The interests which move peoples (and which distin-
guish them from states) are reasonable interests guided by and congruent with a
fair equality and due respect for all peoples.

Rousseau was familiar with the natural law writings of Grotius, Pufendorf and
Burlamaqui, but transformed the meaning in his use of the vocabulary. Rousseau
is critical of modern exponents of natural law because they restrict it to moral
relations among rational men, who come to know it through the instrument of
reason. They are all agreed, Rousseau contends, despite differences of definition,
that it is impossible to come to know the principles of natural law and to conform
to them without being a ‘great reasoner and profound metaphysician’.64 They fail
to see the paradox that men must have required prior to the establishment of
society a highly developed rational faculty, a level of achievement that only the
intellectually gifted few acquire even within it.
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Rousseau’s main criticism of natural law jurists is that they assume what they
seek to prove. They fail to identify and discount the characteristics of man
acquired as a result of living in a society. Natural law jurists fail to go back far
enough or deep enough into the origins of man in assuming socially acquired
capacities as natural and projecting them back into a state of nature.

Rousseau, while not denying that God may be the source of all justice, emphas-
ises our inability to apprehend justice from such an abstract source – hence, for
him, the necessity of establishing governments.65 When he talks of natural law in
the state of nature it is to equate it with the natural sentiments, which make acts
of cruelty repulsive to us. It is neither discoverable by, nor consistent with, reason
because man in the state of nature has not developed rational capacities. Ration-
ality must await the institution of civil society.

Rousseau denies that there is a general society of mankind subject to a universal
moral law. Humanity is not united by a common feeling, nor is there a sense that
in acting as an individual an end relative and general to the whole of humanity is
being pursued. The moral community of humanity is not prior to and manifest in
individual societies. Instead it is our experience of actually constituted society that
gives rise to ideas of an imagined universal society. We only conceive ourselves as
men after first becoming citizens. Rousseau argues that it is relatively late in
human history that the admirable ideas of natural right and a universal brother-
hood of man emerge. It is not until the advent of Christianity that they become
more widely accepted, but even under the laws of Justinian the humanity of the
Romans extended only as far as the boundaries of the Empire.66

Rousseau believes that human nature is shaped by politics.67 Character is the
result of nurture rather than nature. Humans are malleable, or, to use Martin
Hollis’s term, they are plastic, capable of being moulded to a degree by institu-
tions.68 A good society provides the environment for the development of virtuous
citizens whose interests are in harmony with the common good. A corrupt society
produces citizens motivated by their particular selfish wills. Rousseau’s theory
is constitutive in that the nature of man is related to the social relationships
into which he is interwoven and which extend over long periods of time. Human
nature and human community are inextricable, the latter being constitutive of
the former.

Like Giambattista Vico, Rousseau sees the human world as a product of human
intelligence. The evils that he sees around him – the power politics, insecurity and
immorality – are of human creation, and far from being structurally inherent and
deterministic, can be overcome by human will. Thus, far from being the extreme
pessimist that realists portray him to be, Rousseau has faith in the human capacity
for redemption, starting with the reconstitution of the state on ethical principles.
The criterion of ethical conduct is to be not an abstract natural law divorced from
the experience of human beings, nor principles based upon self-interest and
capable of justifying any capricious act, but instead a criterion that is immanent in
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the real will of individuals. It is a criterion based upon the principle of a common
good rather than self-interest, the idea of the General Will rather than a particular
will. This is what he means at the beginning of the Social Contract when he says
that: ‘I will always try in this inquiry to bring together what right permits with
what interest prescribes, so that justice and utility do not find themselves at odds
with one another.’69 He goes on to say that the rights of a social order are the
most sacred of all and are the foundation of all others. The rights are not natural,
but instead ‘founded upon conventions’. Unlike the human constitution, which is
a work of nature, the constitution of the state is a work of art.70

Rawls, like Rousseau, attests to the importance of the socialisation process in
forming reasonable and just citizens, proud of their institutions, achievements
and cultural heritage. To enjoy the protection and nurture of a framework of
reasonable and just political and social institutions that have endured predisposes
individuals to endorse those institutions when they reach maturity. In this con-
text, to say that human nature is good is to say that citizens who grow up under
reasonable and just institutions – that satisfy any of a family of reasonable liberal
political conceptions of justice – will affirm those institutions and act to make sure
their social world endures. (As a distinguishing feature, all members of this family
of conceptions satisfy the criterion of reciprocity.) There may not be many such
institutions, but, if there are, they must be ones that all of us can understand and
act on, approve, and endorse.

Rawls is indebted to Rousseau for one of the necessary conditions for a ‘realistic
utopia’. Rawls contends that it must rely upon the actual laws of nature and attain
the sort of stability that the laws allow, that is, citizens acting in conformity with
the appropriate principles and sense of justice into which they have become
inducted as a result of ‘growing up under and participating in just institutions’.71

Rawls claims to be taking people as they are, within the constraints of the laws of
nature (descriptive rather than prescriptive), and constitutional and civil laws as
they might be ‘in a reasonably just and well-ordered democratic society’. This he
attributes to the opening lines of Rousseau’s Social Contract.72

In essence, Rawls wants to follow Kant’s lead, which he takes to be the use of
a social contract to establish a constitutionally democratic government, as the
prerequisite for a second contract ‘in which liberal peoples make an agreement
with other liberal peoples’, and with non-liberal, but decent peoples.73 For Rawls,
both agreements are hypothetical and non-historical. For Kant, the first contract
is certainly hypothetical, but the second is certainly historical.

Rawls’s second contract, like his first, is premised on a veil of ignorance, but
instead of individuals as the agents, the representatives of peoples work out the
fair terms of agreement that reflect the fundamental interests of peoples, based on
a liberal conception of justice already chosen in the original position. As in the
first, there is a baseline of equality, not in social and economic primary goods, but
‘the equality of and equal rights of all peoples’.74
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Like Kant, Rawls sees the process of consolidating the confederation as one of
socialisation. In the domestic case citizens develop a sense of justice as they
participate with others in the just social world. There is a parallel international
process by which the habitual honouring of the terms of a just Law of Peoples,
exhibiting an evident and mutually recognised intention to comply, generates
mutual trust and confidence. They come to see these norms as mutually advantage-
ous, and in time adopt them as ideals of conduct.

This process of moral learning is integral to the success of the Law of Peoples,
and includes a proper sense of pride in the historical achievements of one’s
forebears.75 This is the proper sense of patriotism, not to be confused with
nationalism that harnesses and perverts patriotism and that is inconsistent with
respect for the equality of all peoples. What Rawls is effectively doing is alluding
to, and drawing upon, the republican tradition in Western political thought. He
is nevertheless subscribing to the type of patriotism epitomised by Pericles’ Fu-
neral Oration in the History of the Peloponnesian War, and characterised in the
modern era by Rousseau, the model to which Rawls subscribes in portraying
patriotism as lacking arrogant or wounded pride: ‘Their respect rests on the
freedom and integrity of their citizens and the justice and decency of their do-
mestic political and social institutions. It rests also on the achievements of their
public and civic culture. All these things are rooted in their civic society and make
no essential reference to their being superior or inferior to other peoples. They
mutually respect one another and recognise equality among people as consistent
with that respect’.76

A people, in Rawls’s view, has an interest which he calls ‘proper self-respect’.77

It is a self-respect based upon a common consciousness of their historical and
cultural achievements, what Rousseau calls amour propre, altogether distinct
from their interest in the safety and security of the community. Like Pericles,
Rousseau extols the virtue of a passionate love of one’s country, which is ‘a
hundred times more ardent and delightful than that of a mistress’.78 The com-
munity of the whole world dilutes the sentiment of humanity and provides little
or no foundation for obligations to each other as fellow human beings rather
than citizens. The most virtuous acts, Rousseau contends, arise out of the senti-
ment of patriotism.79 Each people has, or ought to have, a national character. If
it did not it would have to be given one. It is national traditions and institutions
that shape the character of a people and give rise to its genius. Education ‘must
give souls a national formation’ by instilling in the young the whole cultural
heritage of its people. A people whose love of liberty and country has been
brought to the ‘highest pitch’ will not easily be conquered.80 In Rawls’s view it
is a people’s interest, in Rousseau’s sense, that leads them to demand from
other peoples acknowledgement of and proper respect for them as equals. For
Rawls it is amour propre that distinguishes a people from a state. Just peoples
readily extend the same acknowledgement of equality and proper respect of
other peoples.81
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Conclusion

Rawls’s reformulation of the powers of sovereignty arising from a reasonable Law
of Peoples is designed to restrict the traditional right of states to wage war and to
have complete internal autonomy.82 He does not envisage world government for
the reasons that Kant gives. Unlike individuals in the state of nature instituting a
commonwealth, states cannot successfully join together into one universal state.
Nations, Kant claims, because of their views on the international rights of indi-
vidual states, will not join together into one state of nations. The idea of a
universal republic, although right in theory, would be rejected in fact.83 The
extent of its territories and the immense difficulty of governing them and protect-
ing the rights of citizens would be impracticable and lead to internal strife.84

Furthermore, Kant argues that a world state is not feasible because of the diver-
sity of language and religions among nations.85 Only by means of what Kant
describes as a ‘federal union’, ‘federative associate partnership or confederation’,
or ‘permanent congress of states’, can peace begin to be effectively kept between
states.86 A federation, Kant claims, is preferable to one where a state outgrows
itself and absorbs all others into a ‘Universal Monarchy’. In such a soulless
despotism the range of government grows over a larger area and the laws become
too general and lose their degree of definitiveness, undermining what is good and
precipitating anarchy.87 The evils both of a universal despotism and of war impel
states to seek deliverance, not in a universal state under one ruler, but in ‘a lawful
federation under a commonly accepted international right’.88

The vigour of the laws wanes as the extent of government increases. A world
despotism loses its grasp of power and the political unit disintegrates. A confed-
eration of states was for Kant practicable and desirable. Rawls does, nevertheless,
reject Kant’s transcendentalism and metaphysics. His is not a deontological theory
of ethics like Kant’s, nor is it merely instrumental like that, for example, of
Hobbes. Practical reason, although associated with Kant, is for political liber-
alism quite distinct, in that it is based on the idea of reasonableness. Reasonable
citizens, for example, ‘are characterised by their willingness to offer fair terms
of social cooperation among equals and by their recognition of the burdens of
judgment’.89 It is a constrained instrumentality, within the bounds of what is
reasonably rather than rationally determined.

The rights of sovereignty that peoples enjoy derive from the Law of Peoples
and result from their common agreement in ‘suitable circumstances’.90 There is
the realisation that between the immutable miseries of the human condition such
as pestilence, plague and epidemics, on the one hand, and unfathomable irresist-
ible causes such as fate and the will of God, on the other, the civil social life is the
creation of human beings and can be modified to respond to new contingen-
cies.91 Like Vico, Burke and Dilthey, Rawls realises that whereas the natural world
may be a mystery to everyone save its creator, we are the authors of our social
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world and we are everywhere at home in it because we are capable of changing
it and ourselves through manipulating institutional arrangements by means of
reasonable agreements. In justification of his project Rawls maintains that: ‘I
contend that this scenario is realistic – it could and may exist. I say it is utopian
and highly desirable because it joins reasonableness and justice with conditions
enabling citizens to realize their fundamental interests’.92
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3

Rawls’s Peoples

Philip Pettit

John Rawls’s work on the law of peoples1 is notorious for its anti-cosmopolitan
stance: roughly, its insistence that those of us in well-ordered societies do not
owe to the members of other societies the sort of justice that we owe to one
another. I believe that his assumptions about the nature of societies – if you like,
his ontology of peoples – make this stance a natural one to adopt and the aim of
my paper is to explain why. Social ontology does not drive political theory as
axioms drive a theorem, but it can have an important shaping or constraining
effect; this fits with Rawls’s idea2 that our views on normative and related topics
should be in “wide reflective equilibrium.” My goal is to document the shaping
effect of his social ontology on his theory of international justice. The paper
complements an earlier discussion of Rawls’s theory of domestic justice, where I
argued for a parallel thesis.3

The paper is in three sections. First, I look at Rawls’s rejection of cos-
mopolitanism. Next, I review the claims that he makes about peoples and try to
articulate the ontology of peoples that they support. And then in the final section
I show how that ontology helps to explain his position on cosmopolitanism.

1 Rawls’s Anti-Cosmopolitanism

Rawls’s project in his work on the law of peoples is to use the device of the
original position, first introduced in his theory of domestic justice,4 in order to
develop principles of justice for the international domain. In his earlier work he
asked after the principles of justice that ought to determine the “basic structure”
of a society, assuming that to do this they would have to be universal in scope,
apply equally to all, and be publicly recognized as the final court of appeal for
resolving the conflicting claims of individual members.

He suggested that in order to identify such principles, we should think of what
we would individually choose for our own society, were we making a rational
choice in light of our own interests or those of our family line but under “a veil
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of ignorance” as to how far we have the qualities that will help us to do well in
social life. He reasoned that a social choice made under such a veil of ignorance
would reflect our view of what a society should be required by justice to do for its
members.

How to transfer this contractualist way of thinking to the international stage?
The obvious way would be to assume that those in the original position repres-
ent, not the members of a particular society, as in the earlier case, but individuals
from they-know-not-what-society (and for the moment I put aside issues having
to do with which societies are represented in the original position). Were we to
ask about what such individuals would choose in the way of principles of justice
to rule across different societies then it might seem that this would give us the
international counterpart to domestic principles of justice. The principles would
tell us what the society of peoples should in justice do for individuals everywhere,
and so what a more fortunate people or its members should do for the members
of a less fortunate group.

Charles Beitz5 and Thomas Pogge6 had argued for such a use of the original
position device prior to Rawls’s work on the topic. They had suggested that just
as the device can tell us what a society owes in justice to its members, so it can tell
us what a society and its members owe to individuals everywhere. The idea is that
one and the same ideal of justice makes demands across societies as well as within
societies; justice is cosmopolitan, not parochial.

This normative cosmopolitanism, as we might call it, should be distinguished
from institutional cosmopolitanism. Even if justice is available as a common basis
on which people can make claims against their own society and against other
societies, other considerations will also be relevant to determining what sorts of
arrangements are required in the domestic and the international domains. Justice
might require a domestic society to set up a state that enforces very demanding
principles of justice; justice in international society might not require anything of
the same extensive kind. It will not be taken to require a world state, for example,
if such a state is thought to be impractical or dangerous.

Although not necessarily committed to the development of cosmopolitan insti-
tutions, normative cosmopolitanism would nonetheless have characteristic implica-
tions. Consider a situation where a pair of countries are each domestically just,
satisfying Rawls’s two principles of domestic justice: in each society everyone has
equal liberty under a system of liberties that is fully adequate; and, given that
system, material rewards in each society are available under fair equality of op-
portunity and are allowed to be unequal only so far as the inequality improves the
absolute lot of those in the worst-off position. Suppose that in one society people
– and in particular, the worst off – are wealthier than their counterparts in the
other. And suppose that a certain redistribution would improve the position of
the worst off in the poorer society. Would that redistribution be required as
a matter of justice? According to cosmopolitanism, as Rawls (LoP: 120) under-
stands the doctrine, it would.
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While Rawls wants to redeploy the original-position device in the international
domain, however – he speaks of it as the second original position – he shrinks
from embracing this normative cosmopolitanism. He maintains that we should
try to work out what he describes as the principles of international justice or
the principles of the law of peoples (LoP: 37) by looking at what contractors
would choose in an original position, where they represent they-know-not-what-
country, rather than individuals from they-know-not-what-country. The idea,
roughly, is to articulate the requirements of justice as “basic fairness among
peoples” (LoP: 115), not justice among the individuals who constitute different
peoples.

More exactly, the idea is to formulate the requirements of international justice
that are binding on what Rawls describes as well-ordered peoples. A well-ordered
people is one whose affairs are regulated on the basis of shared ideas or reasons
from which it is possible “to work up” a conception of justice. Equivalently, it is
“a society effectively regulated by some public conception of justice, whatever
that conception of justice may be.”7

The principles endorsed in the second original position, as Rawls conceives
it, presuppose the substantive principles of justice that ideally prevail within
each well-ordered people. Their role is to dictate the relations that ought to
obtain, as a matter of international justice, among well-ordered peoples as such
and between those peoples and less fortunate societies (LoP: 33). The principles
will not posit obligations of justice as between one well-ordered society or
its members, then, and the members of another well-ordered society; and this,
no matter how much variation in affluence there is between them. They will
be indifferent between the two well-ordered societies where the worst off in one
happens to be better off, perhaps very much better off, than the worst off in the
other; they will not represent either society as more fair or just than the other
(LoP: 119–20).

This restriction on obligations towards the members of another well-ordered
people, as indicated, does not entail a restriction on obligations towards the
members of all other societies. Rawls argues that well-ordered societies and their
members are required to do what they can to protect the rights of those who
suffer at the hands of ill-ordered, outlaw regimes and to provide relief for those
in ill-ordered, impoverished societies; these requirements figure in the law of
peoples that he thinks international justice requires (LoP: 37–8).

There are three elements, then, in the anti-cosmopolitan position that Rawls
embraces:

1. The domestic claim. Justice makes substantive demands in any well-ordered
society, dictating what the society as a whole should do for its members.

2. The negative international claim. Justice makes no such demands across the
membership of different well-ordered societies; it dictates nothing that one
such society or its members should do for the members of another.
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3. The positive international claim. Justice requires well-ordered societies to
relate to one another in a certain way, and to provide up to a certain limit for
the victims of oppression or poverty.

Rawls does not reject cosmopolitanism just for the superficial reason that it
makes excessive demands and is in that sense utopian. He emphasizes throughout
his book that it is right to restrict international justice in the society of peoples
along the lines just sketched, not that it is merely pragmatic or prudent to do so.8

But why is the restriction right? Emergencies aside, why is it that the ideal of
justice as fairness applies only to the way well-ordered societies treat their mem-
bers and to the way in which they treat one another? Well-ordered societies may
differ significantly in their levels of affluence. So why doesn’t justice require that
richer societies or their members do something to redress such imbalances? That
is the question that will concern us here.

2 Rawls’s Ontology of Peoples

My answer to the question is that Rawls endorses an ontology of peoples in
relation to their members and in relation to one another that helps to make his
anti-cosmopolitanism intelligible. I develop a case for this view in the remaining
two sections. In this section I review Rawls’s more or less explicit claims about
peoples and identify the sort of theory or ontology of a people to which he is
committed. And then in the final section I show how his anti-cosmopolitanism is
intelligible in light of that ontology.

First, then, to Rawls’s claims about peoples and the ontology they support. I
set out his claims under a number of headings, dealing in turn with the extension
of peoples, the agency of peoples, and the requirements that must be fulfilled for
peoples to be truly represented by governments. I then go on to consider the
implications of those claims for an ontology of peoples.

The extension of peoples

Rawls distinguishes five sorts of society: liberal peoples, decent peoples, outlaw
states, burdened societies, and benevolent absolutisms (LoP: 4). The first two
sorts of society he describes as well ordered, the others as not well ordered. An
outlaw state will fail to be well ordered so far as it behaves aggressively towards its
citizens and towards other states. A benevolent absolutism will fail to be well
ordered so far as it tracks just the ruler’s ideas – albeit the ruler’s ideas about what
is for the common good – not a public conception of justice. And a burdened
society will fail to be well ordered so far as it suffers a level of poverty and
destitution that makes proper order impossible: indeed it is this impossibility that
identifies it as burdened (LoP: 37).
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Although liberal and decent societies are both well ordered, they are ordered in
different ways. In the liberal society a conception of justice reflects received ideas
as to what reciprocity among equal, reasonable individuals requires. In the decent
society such a conception reflects in the same way a generally accepted notion of
the common good (LoP: 71, fn 10). But the notion at work in the decent society
does not represent all individuals as equal. The ruling conception in this case
favors the members of some groups over others but gives an otherwise fair
hearing to the representatives of the less favored groups; no one will fail to have
a voice, though the less favored will only have the indirect voice that their group
gives them (LoP: 71–2).

On the face of it, Rawls’s suggestion is that while liberal and decent societies
are well-ordered peoples, the other three are ill ordered or “disordered”; indeed
he once describes them as such (LoP: 38). But it is necessary to be careful here.
Rawls only rarely uses the term “people” of those other three regimes, resort-
ing instead to terms like “society,” “state,” and “country.” In reconstructing
his view we need to take account of this reluctance to describe ill-ordered societ-
ies as peoples. We need to be able to explain why only well-ordered societies –
liberal or decent, as they may be – figure in the primary extension of the term
“people.”

The agency of peoples, direct and representative

Peoples are treated by Rawls as capable of agency and as possessed of some-
thing that parallels the psychology of an individual agent. Thus he says that
peoples are “actors” to whom we can ascribe motives, including the “moral”
motives that go with making a commitment, such as a commitment to the law of
peoples (LoP: 17). They are capable of “a proper pride and sense of honor,”
including a pride in their own histories and achievements (LoP: 44, 62). And they
can both give and receive respect from one another; they can each insist on
“receiving from other peoples a proper respect and recognition of their equality”
(LoP: 35).

But motivated as they may be in these ways, what do peoples actually do? They
are said to act on three different fronts. In relation to government – on the
constitutional front, as we say – they act to “coordinate” government action
(LoP: 19), and to “author” the powers of government (p. 26). These actions
presumably involve citizens acting to joint effect, say in referendums or elections
or class actions, or acting individually in contesting or not contesting received
arrangements. Most of what peoples do, however, is done on two other fronts:
on the domestic front, in relation to their own citizens and, on the international
front, in relation to other peoples. And on these fronts, a people acts through its
government. For Rawls, its government is “the representative and effective agent
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of a people” (p. 38) or, as it is also called, “the political organization of the
people” (p. 26).

The conditions for representation of a people

A people will exist as an agent on the domestic and international fronts, then,
only if the government acts appropriately in its representative role, giving the
people a voice and a presence on those fronts. What it means for a government to
act appropriately, according to Rawls, is that it allows itself to be domestically
constrained by a public conception of justice, whether liberal or merely decent in
character (LoP: 65–6). His picture is that if a government does not take its cue
from that conception of justice – if it is not in that sense well ordered – then it
cannot be regarded as the representative of a people.

This is a striking claim. Let the government be domestically unjust, Rawls
suggests, and there will be no people present in its actions. The government will
have to be seen as a body that acts only in its own name and, he would say, as a
body that has no standing under the law of peoples. The norms that tell us how
the government should behave in relation to its citizens are constitutive norms
that determine what it is to represent a people, not regulative norms that merely
instruct us on how representation is best pursued.9 Suppose a government breaches
those norms through failing to behave with respect towards its own citizens. In
that case we might be tempted to say that while the government still represents
its people, it represents them badly. But Rawls always speaks as if it does not
represent a people at all. It is just a freewheeling agency with no claims to such a
role: it comes to constitute an outlaw state or, at best, a benevolent absolutism. It
usurps the position of the people.

A view once prevalent in law held that if the representatives of a company or
corporation act ultra vires or without authority, then they do not act or speak for
the company and the company cannot be held responsible for what they do.10

Rawls holds in parallel fashion that if the government acts ultra vires, then the
people are no longer present, no longer represented, in what is said or done. A
usurper has taken its place.

The people may still exist as a potential agent when its government be-
comes a usurper, of course, since the people will retain a residual power on
the constitutional front: a power that is capable, in principle, of establishing
and controlling a representative government. But the people will not be present –
it will not be represented – in the actions of the usurper government. This
presumably explains why Rawls tends to use the word “people” only of
well-ordered societies. The people that corresponds to an outlaw state or a be-
nevolent absolutism – or indeed a burdened society – scarcely exists as an agent.
It will be there to be invoked in envisioning better ways of arranging things
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on domestic or international fronts but it will not be there as a power with
which citizens or other peoples may hope to reason in a relationship of mutual
respect.

Towards an ontology of the people

The ontology of any composite like the people will have to identify the com-
ponents out of which the composite is built, characterize the relationships or
structure among those components that the composite presupposes, and detail
the profile of the composite as a whole – say, its capacity to relate to other
such wholes – that is fixed by the presence of that structure. This is true whether
we are considering a molecule or cell or organism or something artificial like a
social entity.

For Rawls the basic components out of which a people is composed are natural
persons. He allows that persons may form groupings that are not yet peoples and
that may play a role in the life of a people. Indeed, he makes explicit room for
such formations in his account of how the less favored members of a decent
society get a hearing; they are represented by the ethnic or religious groupings
to which they belong. But it remains the case that ultimately every people is
composed just of natural persons.

The structure of a people

Individuals must amount to more than just an unstructured collection of persons
if they are to be a people, for clearly not just any collection will constitute
a people or indeed any sort of group. The natural persons who happen to have
the same height or to live at the same latitude on earth constitute collections
but amount to nothing of social significance. So what are the relationships that
persons must have with one another in order to constitute a people? What is the
structure that the persons must exemplify?

Rawls’s answer to this question is that the persons who constitute a people
must be related to one another in the manner that leads us to say that their
society is well ordered. They must subscribe as a matter of common awareness to
certain ideas about how their affairs should be ordered. They must treat these
ideas as common reasons that constitute the only currency in which it is ulti-
mately legitimate to justify the way things are done in the collective organizing of
their affairs. I speak here of common rather than public reasons since Rawls
speaks only of the ideas that operate in liberal regimes as “public reasons.” And
the persons envisaged must exist under a basic structure that enforces the rule of
those reasons, requiring government to justify its coercive decisions, or at least
the procedures under which it reaches those decisions, to those who are subject
to it; this structure will make some room, at least in liberal societies, for the
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election of officials and for the possibility of contesting the justifications offered
for government actions.

The idea that persons might come to constitute a people of this kind repres-
ents, from one point of view, a political ideal. Indeed Rawls treats it as such an
ideal in A Theory of Justice (1971), where he asks us to consider which among a
range of possible well-ordered societies we would like to live in, did we not know
how we would personally be situated within the chosen candidate; he ignores
candidates that do not satisfy the well-ordered ideal. By the time of Political
Liberalism (1993) and later writings, however, Rawls suggests that there is an
empirical division among societies between those that are well ordered and those
that are not. He never suggests that any society is perfectly well ordered but he
thinks that some approximate that ideal – it is there in embryo, waiting to be
more fully realized – while in others the ideal is completely lacking.

Rawls does not think it is accidental that some societies of natural persons
come to be more or less well ordered and so to constitute peoples in his sense.
He does not go in for explanations in the style of Habermas and others as to why
suitable ideas might happen to get established in public consciousness as common
reasons for constraining government.11 But he does think that there is an empir-
ical inevitability attaching to their appearance, once certain conditions hold.

He suggests in particular that the emergence of democratic institutions is more
or less bound to give rise to what he would see as a liberal order. In his own words,

the political culture of a democratic society that has worked reasonably well over a
considerable period of time normally contains, at least implicitly, certain fundamen-
tal ideas from which it is possible to work up a political conception of justice suitable
for a constitutional regime.12

He assumes that in any such society the ideas that are valorized in this way
amongst its members will attain the status of publicly endorsed reasons that
govern the actions of those in government. Specifically, he assumes that the ideas
will require and elicit a constitutional dispensation that entrenches, at least in the
liberal case, the usual measures for facilitating free election and the possibility of
contestation. Citizens will be entitled to challenge the actions of government that
apparently offend against suitable reasons or that are not obviously decided under
procedures that those ideas support.

The profile of a people

That a people instantiates a structure of the kind discussed means that it is more
than a collection; it constitutes a group. But it also means that it constitutes what
I describe as a group agent. This fits with Rawls’s own assumptions, since he says
that well-ordered peoples are “the actors in the Society of Peoples, just as citizens
are the actors in domestic society” (LoP: 23).
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Many groups are not group agents. Consider those who routinely enter ex-
changes with one another in a market, or those who interact on the basis of a
common set of norms. The members of such a group, like the members of any
collection, may often act together for common ends; I put aside the question of
how exactly such joint action is to be analyzed.13 But they will not act together to
establish a group subject that can be treated on a par with an individual subject
and held to parallel expectations. They will not establish the sort of agent that can
act effectively and responsibly over time.

If a group is to count as a group agent then at least three conditions must
be fulfilled.14 First, there must be certain goals that the group pursues, whether
pre-set goals or goals identified over time by pre-set procedures; the group
will pursue these so far as members act jointly to promote them or authorize
an individual or group of individuals to do so in its name. Second, the group
must endorse a common body of judgments about those issues that arise in the
course of pursuing its goals; issues to do with whether to revise or remove or
add certain goals, with how to order the goals amongst themselves, with what
opportunities are available for their pursuit, and with what means promise to be
most effective. Third, under intuitively normal conditions, the group must form
its goals and judgments in a more or less rational manner and act rationally so as
to satisfy those goals, according to those judgments. At the least, the group must
be responsive to the recognition of any theoretical or practical form of irrational-
ity; it must be disposed to mend its ways on having such irrationality pointed
out.

To require that a group agent should satisfy these conditions is to require that
it simulate individual agents in the most minimal way. No group can be depicted
as an agent if it lacks the goals or judgments or minimal sensitivity to reason that
agency requires. But how might a group reliably satisfy the three conditions? In
particular, how might a Rawlsian people do so?

There are two simple models of how a group might succeed in meeting the
three conditions, one involving endogenous organization, the other organization
of an exogenous kind. Though neither of these models captures the way a Rawlsian
people is supposed to organize itself for agency, they are worth mentioning as
contrasting cases.

The endogenously organized group will involve its members, not just in au-
thorizing the ends for which the members of the group are to act, whether jointly
or via representatives; it will also engage its members in the formation of the
body of judgments by which such action is to be guided. The age-old sugges-
tion is that this can be done by using majority voting to generate judgments on
relevant matters, ranging from what ends to pursue, to what means to adopt, to
other more complex questions. Hobbes and Rousseau15 concur on this recipe, for
example, when they consider how an assembly of citizens might serve in the role
of sovereign. As Hobbes says: “if the representative consist of many men, the
voice of the greater number must be considered as the voice of them all.”
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However, the majoritarian recipe won’t work reliably16; nor indeed will any
recipe that relies on standard voting procedures.17 The trouble is that voting can
lead a group into inconsistent bodies or sets of judgment, even if all the members
are individually consistent. Suppose that three individuals, A, B and C, consider
the issues of whether p, whether q, and whether p-and-q. A and B may support
the claim that p, with C against; B and C the claim that q, with A against; and A
and C the claim that not-p-and-q, with B against: A will endorse this claim,
because of rejecting q, C because of rejecting p. Thus, under majority voting, the
group would have to endorse the inconsistent combination of judgments: p, q,
not-p-and-q.

The upshot is that if a group is to organize itself endogenously, then it will
have to follow a procedure like the following. The members take a straw vote
on each issue that comes up. If a problem of inconsistency appears, then they
negotiate in committee – perhaps in a committee-of-the-whole, perhaps in a sub-
committee – about where they should revise the set of judgments: they debate, in
effect, about whose initial judgments should be ignored in the group judgment.
And then they act, when they act in the group’s name, according to those
endogenous judgments. Thus the members of our A-B-C group might agree that
they and their representatives should act on the judgment that p, that q, and –
despite the fact that two members individually reject this – that p-and-q.

The exogenously organized group agent will not involve members in the pro-
cess of judgment formation in the same manner as the endogenous counterpart.
On the contrary, the members will leave it to some individual or some other
group of individuals, perhaps electorally chosen, to determine what they as a
group shall be deemed to judge. They will outsource the formation of judgment
rather than conducting it in-house. An example might be the shareholders in a
company who allow the board or chief executive to speak and act for them. The
shareholders’ membership consists in providing the resources required for such
representation and having the right to vote at the annual meeting; it has little or
no participatory significance.

The people in Rawls’s model does not have the participatory character that
would be required in order to constitute an endogenously organized agent; it is
too large and disorganized to be able to go through anything like the straw-vote
procedure. Such a participatory image of the people was invoked in the medieval
theory of the populus as a corporatio – in effect, an artificial person – and in those
early modern writers who were influenced by that theory.18 But it has no applica-
tion in the context of contemporary, large-scale democracies. Rawls recognizes as
much in arguing that on most fronts the people only acts via the actions of its
government.

Is Rawls committed, then, to the passive, minimally participatory image of the
people that would apply if the people were taken as an exogenously organized
entity? Surely not. The one theorist who clearly endorses that sort of image is
Hobbes. He argues that individuals come to constitute a people as distinct
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from a multitude when they individually and unanimously authorize a sovereign
king to speak for them, giving him a carte blanche about what to say and do
in their name.19 Rawls will have no truck with the idea that a people might
be seen as a group that gives over the management of its voice and presence
in this absolute measure. Clearly, he thinks that while the people has to be
represented by government if it is to exist as an effective agent, government
does not have an unlimited power of discretion in the manner of Hobbes’s
sovereign.

So what then is Rawls’s positive image of the people as agent? I suggest that for
him a people will be organized for agency, not purely endogenously and not
purely exogenously, but in a manner that goes precisely with its having a well-
ordered structure. This involves continuous interaction between an exogenously
representative government and an endogenously responsive citizenry. The mem-
bers of any well-ordered people will be party to certain shared ideas that are
capable of being articulated into a theory of justice. And they will control the
government that represents them, they will constitute it as their representative,
to the extent that the government is ordered or regulated by those common
reasons, and by the corresponding conception of justice.

So far as the government operates under the control of such common
reasons, and ultimately under the control of the conception of justice implicit in
them, it will be truly representative of the people. And so far as government is
representative in this way, the people will get to be established as an agent
that is domestically and internationally effective. The people-as-represented-in-
government will meet the three conditions for group agency. It will act for the
realization of certain ends; it will act under the guidance of a body of judgments
that members authorize as common property; and it will display a modicum of
rationality in how it holds and acts on those ends and judgments. The judgments
endorsed as common property will be the judgments that government makes
when it acts under the constraints imposed by common reasons; what makes
them common property will be the reliance on and enforcement of this sensitivity
to such ideas.

I hope that this discussion will help to spell out the agential nature of a well-
ordered people, in Rawls’s view of these matters. He depicts peoples as group
agents but he avoids both the implausible picture under which this would require
intense participation and the vacuous picture under which it would require
nothing more than the authorization of a self-willed spokesparty. He represents a
well-ordered people as a “civicity” – pronounced as in “velocity” – to use a term
that I introduced elsewhere.20 The members are not participants on the model of
those in an endogenously organized group. But neither are they relatively passive
presences like the members of an exogenously organized group. They are active
in the manner characteristic of citizens, as citizens are traditionally conceived,
being disposed to invigilate and interrogate those who act in the name of the
collectivity.
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3 Reconstructing Rawls’s Rejection
of Cosmopolitanism

And so, finally, to the denouement. We began this paper by noting that Rawls
thinks there is a certain geography to justice and by asking about what can lead
him to that view. The answer is, I think, that he sees his anti-cosmopolitan
position as the only one that sits easily with the nature of well-ordered peoples.
Rawls himself says in another context that “the correct regulative principle for
anything depends on the nature of that thing.”21 My claim is that by his lights
cosmopolitanism fails to take sufficient account of the nature of peoples. It fails to
reflect an understanding of just what sort of thing a people is.

Anti-cosmopolitanism, as we presented it earlier, involves three claims:

1. The domestic claim. Justice makes substantive demands in any well-ordered
society, dictating what the society as a whole should do for its members.

2. The negative international claim. Justice makes no such demands across the
membership of different well-ordered societies; it dictates nothing that one
such society or its members should do for the members of another.

3. The positive international claim. Justice requires well-ordered societies to
relate to one another in a certain way, and to provide up to a certain limit for
the victims of oppression or poverty.

I will consider each of these claims in turn, explaining how it fits quite naturally
with Rawls’s view of the nature of well-ordered peoples.

The domestic claim

Whenever something is claimed in justice, there must be considerations or
reasons to be offered in support of the right or obligation alleged. Call these the
grounding reasons for the obligation. Under Rawls’s picture of well-ordered
peoples, the grounding reasons for domestic obligations of justice are the
received ideas that are licensed as reasons on the basis of which government can
be required, uniquely, to act. If individuals are part of a single civicity, then they
will each organize their lives around the assumption that just as they can make
direct or indirect demands on their government or people, grounding them in
the common reasons accepted by all, so others can do so too. They will give
normative weight to those reasons, taking them to indicate what can and cannot
be claimed in justice.

Does the capacity of these received ideas to support claims in justice derive, as
some might want to suggest, from a contract to maintain the civicity on this
pattern? Not necessarily. All that is required for the considerations to carry bind-
ing force is that it is a matter of common assumption and expectation that they
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represent the terms on which members relate in a civicity. Given that assumption,
each will manifestly rely on others – in particular, on the government and the
people it represents – to deal with them on those terms. And each will be
manifestly supported in this reliance by the way that the civicity operates as an
ongoing enterprise; the government and the people will acquiesce in the reliance
of each and may be taken, in effect, to invite it. Such manifestly displayed and
manifestly supported reliance is a plausible source of obligation, recognized under
many different theories.22

We should not be surprised that Rawls thinks that obligations in justice have
such social roots. Already in A Theory of Justice he traces the obligations of justice
to the bonds that living together under a well-ordered regime involve. Persons do
not have claims on the collectivity, and indirectly on one another, just in virtue of
their humanity. They have such claims, rather, in virtue of the sort of social life
they lead together: in virtue of the fact, as it is registered in his earlier work, that
society is “a cooperative venture for mutual advantage, . . . marked by a conflict as
well as by an identity of interests” (TJ: 4). If there is a shift on this matter in the
later work, it is merely that he comes to recognize that living together under a
regime of common reasons is the aspect of social cooperation that is crucial to
claims of justice.

The negative international claim

Domestic obligations of justice are grounded on the regime of common reasons
in which people participate, then, and on the manifest mutual reliance that this
involves. But, according to Rawls, there are no such grounds available to support
similar obligations of justice towards the members of other well-ordered peoples.
The members of a well-ordered people are not socially connected with the mem-
bers of any other well-ordered people in the way in which they are connected
with one another as partners in a regime of common reasons. And so, by his
lights, there is nothing like the ground available in the domestic case, for why a
well-ordered people or its members should have obligations in justice towards the
members of another such people.

The relations between a well-ordered people or its members and the members
of another well-ordered people might be compared to the relations that exist
between the individuals considered in a well-known scenario discussed by Robert
Nozick.23 In this imaginary story a number of Robinson Crusoes live on the
islands of an archipelago, mutually isolated from one another, and perhaps even
mutually unknown to one another. According to the sort of view adopted by
Nozick himself, those people, should they become aware of one another’s exist-
ence, can make exactly the same claims in (non-contractual) justice on each other
and on others collectively as the members of an ongoing society. He thinks that
the claims involved will be of the minimal, self-protective sort defended in lib-
ertarian doctrine, of course, and he argues that those claims are grounded in
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people’s humanity, not in the contingent fact of their living with one another in
a particular society. In this respect he is an archetypal cosmopolitan, though one
who recognizes fewer obligations of justice than writers like Pogge and Beitz.

Nozick himself is quite clear that Rawls would take a different view from his
own. He recognizes explicitly that Rawls derives his substantive obligations in
justice from the character of social cooperation in a domestic society. But he
thinks, as a good cosmopolitan would, that this is simply confused. He alleges
that “the reasons for the view that social cooperation creates special problems of
distributive justice otherwise not present, are unclear if not mysterious.”24

I hope that the points rehearsed in this discussion will remove the mystery
alleged by Nozick. More positively, I hope they will help to explain the second
thesis in Rawls’s anti-cosmopolitanism. It is because they relate to one another
in the dense, structured manner of a well-ordered society that the members of
a people owe so much to one another. And it is because they do not relate to
the members of another well-ordered society in that manner that they owe them
so little.

If this line of interpretation is correct, then Rawls’s theory is quite distinctive
and contrasts, for example, with the contractualism about rightness that T. M.
Scanlon defends.25 Under Scanlon’s view I should never behave towards others in
a manner that breaches those principles that none of us would reasonably find
objectionable were we, in a spirit of cooperation, to seek out principles for the
general regulation of our behavior. Assuming that this also applies to the groups
I form with others, it might well follow that we, a rich well-ordered people,
ought to treat strangers from another well-ordered people as well as our own, or
perhaps even better.

Rawls cannot make the issue of whether it is just to discriminate between
compatriots and strangers turn so contingently on what principles for the regula-
tion of behavior we would or would not find reasonably objectionable. The
obligations in justice that he countenances derive, unlike Scanlon’s obligations in
rightness, from actual relationships of cooperation. And by his lights it is a matter
of stipulation that relevant relationships will be present amongst the members of
any well-ordered society and absent across the membership of different well-
ordered societies. That a society is well ordered entails that the relationships will
be present in the first case; that different well-ordered societies are distinct entails
that they will be absent in the second.

The positive international claim

We have seen that the intense, structured aspect of a well-ordered people explains
why it can support obligations of justice towards its members that find no parallel
in obligations towards the members of other well-ordered societies. The members
of such a people constitute what I called a civicity where the members of different
peoples – individuals across the world – do not. And that difference is relevant to
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the claims that the members of a well-ordered people may make on other indi-
viduals or peoples. It explains the first two elements in the anti-cosmopolitan
position.

The fact that well-ordered peoples are structured in this intense manner, how-
ever, also explains the third element in that position. Or at least it does so to the
extent that it explains, as we have seen, why a Rawlsian people has the profile of
a group agent. It is because well-ordered peoples are group agents, capable of
performing like individual persons, that we can ask about how they relate amongst
themselves and about whether that mode of relationship supports any obligations
of justice towards one another or towards less fortunate societies. It is because of
their standing in this regard, indeed, that we can think of such peoples being
represented in a second original position, and can ask about what “basic structure
of the relations between peoples” (LoP: 33) representatives would rationally en-
dorse under a veil of ignorance.

Peoples have interests of their own, according to Rawls, just like individual
agents. These include the protection of their territory, the security and safety of
their members, the preservation of their political institutions and “a proper self-
respect of themselves as a people” (LoP: 34). But peoples – as represented, of
course, in suitable governments – can also recognize the diversity of these inter-
ests as a manifest fact and can see that if they are to organize their lives peacefully
with other peoples, then they cannot each insist on the priority of their own
interests.

Can they hope to find a common set of reasons on which to base their rela-
tions, as in the domestic case? Rawls claims that they can. Thus he argues that
while they may be rationally moved by their own interests, they can distinguish
what is rational from what is reasonable and can be moved to act reasonably.
And, he explains, it is part of

being reasonable and rational that they are ready to offer to other peoples fair terms
of political and social cooperation. These fair terms are those that a people sincerely
believes other equal peoples might accept also; and should they do so, a people will
honor the terms it has proposed even in those cases where that people might profit
by violating them. Thus, the criterion of reciprocity applies to the Law of Peoples
in the same way it does to the principles of justice for a constitutional regime.
(LoP: 35)

When Rawls thinks of reflectively working out the terms that ought to govern
relationships between well-ordered peoples, then by the account offered here he
has to be thinking of explicating ideas that already have a presence, however ill
developed, in the culture of the international world. If he thinks that he is merely
spelling out an attractive ideal, as if from nowhere, then his complaint against
cosmopolitans cannot stand; they will not be doing anything ill-conceived, as he
suggests, but will be just trying to explicate a rival ideal of their own. I take Rawls
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to endorse the line ascribed to him under the account developed here when
he makes remarks to the effect that unlike cosmopolitan principles, his theory
“proceeds from the international political world as we see it” (LoP: 83).

Not only should a government relate to its citizens reasonably or decently,
then, as its claim to represent a people requires. It should also relate reasonably to
other governments. But what exactly does public reason demand in the inter-
national sphere? The second original position directs us to a law of peoples
that ought to govern how well-ordered peoples relate towards one another and
towards other sorts of regime (LoP: 37). The very familiarity of the principles
recognized in this law of peoples provides support for my claim that Rawls
sees himself as working out the implications of ideas already implicit in interna-
tional culture.

The principles will require well-ordered societies not to breach human rights,
not to intervene in one another’s territory, not to resort to war or to conduct war
except under very demanding constraints, and so on; in a word, it will require
well-ordered peoples to display mutual respect. What will the law of peoples
require under the non-ideal assumption that some societies are oppressive or
impoverished? Rawls thinks that it will require well-ordered societies to provide
help – what sort of help is another question – for those whose human rights are
violated by the oppression or aggression of states. And he holds that it will
require well-ordered peoples to provide assistance for those who live under con-
ditions of such poverty that they cannot achieve a well-ordered society. Rawls
admits that well-ordered societies may have rival aims that could prompt aggres-
sion: “Peoples may often have final ends that require them to oppose one another
without compromise” (LoP: 123). But he generally thinks that non-ideal theory
will come into play only in dealing with disordered regimes.

Whether in helping individuals to resist the aggression or oppression of outlaw
states, or in providing relief against the poverty endured in burdened societies,
Rawls thinks that there is a clear limit to what is required in justice. Let the
societies for which help is provided become well-ordered peoples, perhaps as a
result of the assistance delivered, and further help ceases to be necessary or
obligatory: this, in accord with the negative international claim.

The final political end of society is to become fully just and stable for the right
reasons. Once that end is reached, the Law of Peoples prescribes no further target
such as, for example, to raise the standard of living beyond what is necessary to
sustain those institutions. Nor is there any justificable reason for any society’s asking
for more than is necessary to sustain just institutions, or for further reduction of
material inequalities among societies. (LoP: 119)

Does the second original position provide a good argument for the principles
of international justice prescribed, according to Rawls, in the law of peoples? For
example, is it proof against the cosmopolitan suggestion that the representatives
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of well-ordered peoples behind a veil of ignorance would be bound to worry
about how badly off they might be as individual peoples and would guard against
that danger by prescribing for rules of international redistribution?26

The ontology of peoples gives us ground for thinking that both the relations
between the members of a well-ordered people, and the relations among well-
ordered peoples themselves, will underpin obligations of justice of a kind that can
be explored via the original position device. But that ontology gives us no ground
for thinking that the relations between one well-ordered people and the members
of another are of the same justice-engaging kind. So to this extent it appears that
the ontology will help Rawls meet the cosmopolitan criticism. If there is a weak-
ness in Rawls’s schema it shows up, ironically, with the principles on which
radical cosmopolitans are likely to agree rather than disagree: namely, that well-
ordered peoples should help those who live under oppressive and burdened
regimes. For if those in the second original position represent only well-ordered
societies, and not individuals across all societies, then it is unclear why they would
have a rational motive for endorsing such altruism. But I leave this question
open, since it does not bear on our theme.

To conclude, then, Rawls’s view of the nature of well-ordered peoples helps in
good part to explain his rejection of cosmopolitanism. The structure of relations
within well-ordered peoples explains why domestic obligations of justice can be
so demanding, as registered in the first anti-cosmopolitan claim. The absence of
that structure in the relations between well-ordered peoples explains why, as in
the second anti-cosmopolitan claim, no such obligations of justice obtain be-
tween one well-ordered people and the members of another. And the analogue to
that structure in the relations within well-ordered peoples explains why they can
behave like persons and, as in the third claim, recognize obligations of interna-
tional justice in their interaction as collectivities. Rawls’s normative views may
seem surprising in isolation but, as suggested in the introduction, they become
more intelligible when set within the context of his social ontology.
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4

Cultural Imperialism and
‘Democratic Peace’

Catherine Audard

In his book, The Law of Peoples,1 John Rawls breaks away from three traditional
views on international justice: realism, which sees justice as irrelevant for solving
international conflicts, cultural relativism, which is generally suspicious of any
universal principles or global institutions, and cosmopolitanism, which affirms that
the end of the nation-state means that individual persons, not states, are now the
main players in a global world. In contrast, Rawls claims that justice, suitably
defined, is a major factor for international peace, that agreement on universal
normative principles between very different peoples is possible and may be reached
without disrespect for their distinctive identities, and that peoples, not only indi-
vidual persons, have a moral status and deserve consideration even if they are not
fully democratic. And, more importantly, he stresses the need for more discrim-
inating conceptions where too often wide and empty generalisations have been
used.2 Unfortunately his theory has been, on the whole, badly received.

In particular, it has been submitted to diametrically opposed criticisms con-
cerning its scope. For cosmopolitan writers such as B. Barry, C. Beitz, A. Buchanan,
T. Pogge or Kok-Chor Tan,3 on the one hand, its scope is too limited. Rawls is
mostly concerned with justice between societies, not with justice within societies,
whereas for most people the two are deeply connected. He insists that ‘how
peoples treat each other and how they treat their own members are, it is import-
ant to recognize, two different things’ (LoP: 83). Against the background of
this distinction, his criteria for the toleration of non-liberal societies are too
relaxed and provide justifications for too many limitations of the scope of full
human rights. LoP retreats from the ambitions of A Theory of Justice and is almost
anti-individualistic.

For cultural relativists such as John Gray or Barry Hindess,4 on the other hand,
its scope is dangerously universalistic, as if the liberal paradigm should apply to
the whole world. Because the Law of Peoples advocated by Rawls is an extension
of a liberal conception of justice, it cannot escape its origins, and may not be
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acceptable to non-Western cultures. It is little more, in the end, than an expression
of cultural imperialism.

In LoP, Rawls mostly deals with the debate with cosmopolitanism, but he is
fully aware of this latter criticism and warns that: ‘We must address the question
whether the liberal law of peoples is ethnocentric and Western’ (CP: 562, and
LoP: 121).

In this paper I examine this latter charge with the aim of shedding light on
one major flaw in Rawls’s argument, the unresolved nature of his conception of
stability and peace and of the role that justice plays in it. I first present a moderate
version of the argument against the claim that, in the end, all peaceful peoples
will favour democratic institutions, as if peace could not last without widespread
democratic institutions and practices, a claim that is understandably open to the
charge of cultural imperialism. I then examine Rawls’s answers to this charge, in
particular the way in which he claims to respect peoples’ identities and the ‘fact of
reasonable pluralism’ between peoples and not to impose a liberal view of inter-
national justice. I conclude that his answers are not totally satisfactory and that
it is only in clarifying the relations between peace and justice and in limiting
the scope of the Law of Peoples that he can successfully answer the criticisms of
both cultural relativists and cosmopolitans. Such clarifications are not provided
by Rawls, but are necessary. They may bring him closer than he would wish
to political realism, as Stanley Hoffmann noted in his 1995 review of LoP.5 But
it would then be clear that his ambition is to provide a feasible ‘extension of
a liberal conception of justice to an international Society of Peoples’, not to
describe ‘a just world order’. It would avoid, in the spirit of Kant, both the
dogmatism of cosmopolitan writers and the scepticism of relativists. Without such
clear boundaries, it is impossible to arrive at a truly ‘critical’ theory, in the
Kantian sense.

1 Cultural Imperialism in Rawls’s
Law of Peoples

Let us start with a brief presentation of the Rawlsian project. Following Kant’s
idea of foedus pacificum or a peaceful federation of states,6 Rawls sketches, in a
two-stage conception, how peaceful liberal and ‘decent’7 peoples can constitute a
just Society of Peoples able to establish and protect lasting peace between them
and face external threats to peace created by ‘outlaw’ states and poor ‘burdened’
societies (LoP: 5). His normative theory is to provide guidance for the foreign
policy of liberal peoples in these two cases. It extends the social contract theory of
domestic justice to the domains of international relations and law. But such an
extension could become imperialistic as, in the name of peace, it would tend to
extend liberal ideals to the whole world. The question that Rawls asks is whether
peace is only guaranteed by democratic justice within and between peoples or
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whether it can be the result of agreements between different cultural and political
systems. This is the main issue. The first interpretation would seem to lead to a
cosmopolitan advocacy of global liberal justice, which Rawls rejects. The second
would be compatible with cultural diversity, but would leave the role of justice
within peoples unresolved, as cosmopolitan critics have underlined. My aim here
is to see how Rawls’s position manages to stand clear of both cosmopolitanism
and cultural relativism and to examine whether it is able to create a ‘third way’.

In this section, I reconstruct what I think is a plausible and moderate version of
the charge of cultural imperialism. I first examine how Rawls’s extension of the
theory of justice may sound or appear ethnocentric. I then analyse the nature of
‘democratic peace’, asking whether it is compatible with respect for cultural and
political diversity and does not aim at imposing the liberal ideal on the whole
world. I conclude that Rawls tends to hesitate between values and facts, between
a purely normative analysis of peace and a conception of history and progress as
having necessarily its ‘end’ in democratic peace, and that this may give weight to
the charge of cultural imperialism.

Ethnocentrism and imperialism

The first problem is the scope of the theory and its extension to the whole world.
How ethnocentric is The Law of Peoples? At first sight, it is obviously embedded in
American values, ignoring historical alternatives such as imperial peace – Pax
Romana – and other forms of peaceful coexistence between undemocratic nations.
Linking peace and democracy is typical of American liberalism and tends to show
contempt for other forms of peace-building processes between nations. Rawls
typically describes the historical achievements of American constitutionalism as
the discovery of a new, better and more tolerant order that could become a
model for the whole world. For instance, in his paper ‘The Idea of Public Reason
Revisited’, he gives as examples of the political values of public reason ‘those
mentioned in the preamble to the United States Constitution: a more perfect
union, justice, domestic tranquillity, the common defence, the general welfare,
and the blessings of liberty for ourselves and our posterity’.8 In Political Liberal-
ism, he insists that: ‘Indeed, the success of liberal constitutionalism came as the
discovery of a new social possibility: the possibility of a reasonably harmonious
and stable pluralist society. Before the successful and peaceful practice of tolera-
tion in societies with liberal institutions, there was no way of knowing of that
possibility.’9 But toleration is certainly not the monopoly of liberal democracies
and we can suspect some degree of ethnocentrism in Rawls’s claims. In his ex-
amination of the much-debated question of Asian values, Bhikhu Parekh provides
an illuminating answer, showing that there are many tolerant societies based on
non-liberal beliefs or comprehensive doctrines.10 Is Rawls’s own version of liber-
alism aware of these distinctions and well-equipped to overcome these difficulties?
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Does its avowed respect for diversity overcome this parochialism or not? How does
his distinction between political liberalism and ‘comprehensive’ doctrines translate
into the world of international relations? The way the question of stability and
peace among nations is reformulated suggests that possibly not enough attention
has been paid to these problems.

How would democratic peace extend to non-democratic but decent and peace-
ful peoples? Would that not be due to the progress made by liberalism? Rawls
thus typically writes that: ‘If a liberal constitutional democracy is, in fact, superior
to other forms of society, as I believe it to be, a liberal people should have
confidence in their convictions and suppose that a decent society, when offered
due respect by liberal peoples, may be more likely, over time, to recognize the
advantages of liberal institutions and take steps towards becoming more liberal on
its own’ (LoP: 62). The claim here is that ‘decent’ societies will naturally see
liberal democracy as the way forward. This claim, legitimate as it may sound, can
be, for some critics, an echo of the old colonial ‘norm of civilisation’, which
assumed that all non-liberal societies were still ‘un-civilized’.11

At this stage, we may understand the charge of cultural imperialism as grounded
in the lack of balance between the two types of societies concerned with peace:
more advanced democratic societies and non-democratic but decent ones. The
underlying ambition is to extend a given set of values or principles to all members
of the Society of Peoples, first as regulating relations among them, but ultimately
as ruling institutions within as well. In that sense, if Rawls’s ambition is ultimately
to see the world order becoming a liberal one, it is highly problematic. Such a
move would seem questionable from at least three angles. From a logical point of
view, it confuses facts and values, treating specific historical situations such as the
emergence of liberal democracy as the embodiment of universal norms. From a
moral point of view, in affirming the universal scope of its principles without con-
sultation or participation of the parties concerned, it seems to show no respect for
the otherness of others, in contradiction with Rawls’s awareness of the fact of
pluralism. Lastly, from a political point of view, it could easily lead to unacceptably
self-righteous forms of domination, reminiscent of colonialist self-complacency.

‘Democratic’ peace as imperialist

The second problem is Rawls’s unresolved notion of peace and stability as the aim
of the Society of Peoples. Peace is addressed at three levels in Rawls’s theory.
First, we have the first part of the ‘ideal’ theory, which deals with relations among
democratic peoples within a Society of Peoples. There, peace and justice are
tightly connected. Then, we have the other two levels where liberal democratic
peoples have to deal with non-democratic societies, first with ‘decent’ peoples,
then with ‘outlaw’ states and ‘burdened’ societies. The case of ‘decent’ peoples is
the focus of the debate as obviously outlaw states and burdened societies cannot
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on their own move towards more decent institutions and show respect for inter-
national law, becoming members of good standing of the Society of Peoples.
What sort of peace can we expect in our relations with ‘decent’ societies? Is it the
result of generalised democratic institutions within peoples – a very idealistic view
– or of compliance with international principles by peoples that remain undemo-
cratic domestically? In the latter case (the modus vivendi realistic solution), would
they not remain a potential threat to peace? How does Rawls navigate between
these two answers?

Peace and stability within well-ordered peoples, liberal or decent, require, for
Rawls, two series of conditions. On the one hand, we have psychological condi-
tions such as the understanding and internalising of a common good conception
of justice, the necessity to address all members’ interests and concerns, the value
of ‘core’ human rights, etc. But in the case of hierarchical decent societies, the
consensus is based on a comprehensive religious doctrine whereas in liberal de-
mocracies, it is based on a political conception of justice. On the other hand,
institutional conditions are crucial: the existence to some degree of fair equality
of opportunity, a decent distribution of income, long-term security at work, the
provision of basic health care and the public financing of elections, etc.12

Now, the balance between these two series of conditions should differ in
the two types of societies. Unfortunately, and this is revealing, Rawls tends to em-
phasise psychological conditions because this is the way allegiance to democratic
institutions and stability works in liberal democracies. He simply extends the
process to decent hierarchical societies and thus risks being seen as culturally
imperialist. ‘Citizens develop a sense of justice as they grow up and take part in
their just social world . . . Similarly, peoples, including both liberal and decent
societies, will accept willingly and act upon the legal norms embodied in a just
Law of Peoples’ (LoP: 44). Two series of criticisms might be made here.

First, we can sketch a series of external criticisms, based on examples of cultural
diversity. Emphasising psychological processes against institutional ones is prob-
ably more typical of the Western secular tradition than of anything else. Psycho-
logical processes that lead to allegiance to democracy are what Rawls has described
elsewhere as the superior and more complex ‘morality of principles’ (TJ: 414–20)
that is to replace the more primitive ‘morality of authority’, external coercion and
fear of authority, or the ‘morality of association’ or group pressure, as a basis for
peace and stability. In democratic contexts, reason, debates and exposure to
diversity shape our understanding of justice and create the conditions for personal
autonomy. Rawls, interestingly, mentions ‘moral learning’ (LoP: 44) as the pro-
cess that leads to autonomy and should replace coercion or group pressure. But
he tends to ignore or overlook the institutional and cultural conditions for this
moral development. The idea that non-democratic but decent peoples can act
‘willingly’, as individuals may do in liberal societies, is problematic. This does not
make much sense if the relevant free institutions and protections are not there for
this process to develop, even if we are told that a common good conception of
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justice is in place. In effect and, as recent history has shown, it is more likely that
political and economic pressures, the need for assistance and cultural domination,
will lead to a not very ‘willing’ adoption of democratic institutions. Non-liberal
but decent peoples will have to bow in some ways to the moral superiority of the
West. Ignoring the balance of powers between peoples is not conducive to true
respect for peoples’ identities.

Moreover, it is obvious that stability and peace between well-ordered peoples
may be reached without any appeal to autonomy and the morality of principles,
which are the basis for Rawls’s concept of ‘stability for good reasons’13 that is
‘brought about by citizens acting correctly according to the appropriate principles
of their sense of justice’ (LoP : 13, n.2). Establishing peaceful relations without
reaching agreement on first principles – but thanks simply to political comprom-
ises, negotiations, treaties, promise keeping, respect and trust – is very different,
psychologically, from the full-blown notion of allegiance.14 Indeed, the value of
compromise and negotiation is very high in many cultures where bargaining
processes have the force of social recognition and communication. This is an
essential point which is missed in Rawls’s fictional example of a people that would
be acceptable for membership in a liberal Society of Peoples: Kazanistan (§9.3).
This example concentrates on one single aspect of non-liberal but decent Muslim
societies – that they are communitarian and hierarchical societies – and it misun-
derstands the role that is played in them by negotiation and bargaining. When
agreement on regulative principles is reached through political bargaining and
compromises, without asking for personal allegiance, then it can possibly preserve
the identity and the self-respect of the parties involved, and avoid domination
and imperialism. Not enough attention is paid by Rawls to the diverse forms of
authority, negotiation and agreement in different cultures. This may, for instance,
explain the level of ressentiment and frustration in many contemporary Muslim
societies (among others) at the fact that acceptance into the Society of Peoples
requires personal allegiances to the core values of liberal democracies, when these
values are external to their culture and tradition. These peoples are placed in a
situation of deep inequality that is easily translated as cultural imperialism. This
fact is not taken into account by Rawls. For many decent but non-democratic
cultures, democracy encompasses a sense of disruption and potential conflict,
because it exacerbates what is different and does not emphasise what is common.
Thus, it may be a factor of division in social contexts of deep ethnic and religious
hatred. For Islam, in particular, but also in many other non-liberal contexts,
liberalism and the stress on conflict and diversity is seen as disruptive and dangerous.

A second series of internal criticisms points to tensions between imperialism
and respect for diversity within the theory. Rawls’s conception of stability may be
criticised in that he does not distinguish between stability in a domestic context
of opposing comprehensive doctrines and stability in an international context of
conflicting peoples. He applies to the Law of Peoples the conceptual analysis
already present in PL in relation to a pluralist domestic context. As Kok-Chor
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Tan notes, ‘the main flaw in Rawls’s global thesis is his belief that the global
overlapping consensus between different political societies is morally equivalent to
a domestic overlapping consensus between different comprehensive doctrines . . .
the consensus Rawls presents in LoP is more a political compromise than a
consensus around genuine liberal values’.15 It is impossible at the global level to
treat political liberalism as a neutral doctrine in relation to non-democratic peoples
and practices. At some stage, assertion of its liberal content, especially of its com-
mitment to individual liberty, has to be expressed, creating a tension and ruining
the balance that Rawls wants to preserve.

An added difficulty is that the basis for international stability is presented as
psychological and very narrow. How is it psychologically possible that non-liberal,
but decent peoples, might be ready to switch allegiances and to accept liberal
principles, even if at the domestic level they would find them repulsive? Here we
have a situation not entirely dissimilar to the problem of the ‘divided Self ’ in PL,
where a member of a liberal society is said to be capable of being devoted to
liberalism as a citizen, even while, as a private person, he or she is opposed to it.16

To ask peoples to give their allegiance to values that are alien to them can sound
fairly imperialistic. It can also lead to contradictions for the dominant side, too, as
in the context of contemporary development policies. There the international
regime of aid has recently insisted on the necessity for states to put their internal
policies under the controls and standards provided by the aid donors. It thus
combines a powerful disciplinary focus with an emphasis on empowerment and
self-development even for poor countries; this can be unsettling and destructive
both for rich donors and poor recipients. The flaw in the argument is the sup-
posed psychological basis for peace when it is obvious that many more objective
and non-individual factors must play their part. There is a deep tension in Rawls
between the psychological nature of his conception of peace and stability and his
holistic and institutional conception of justice.

Confusing facts and values

I now turn to another major difficulty, which is that we do not know whether we
are talking of ‘democratic peace’ as a historical fact or a desirable end. ‘Demo-
cratic peoples do not go to war with each other’ (LoP: 51– 4 and 125). What is
the value of this observation? Is it historical or normative? Rawls seems to confuse
facts and values and to treat historical facts as the embodiment of universal
norms. This mistake is typical of universalism.17 Instead of remaining consistently
at the level of norms and regulative ideals, Rawls is tempted to prove that facts
agree with him, that ‘democratic peace’ has not only a moral justification but also
a historical basis, which he examines in detail, in spite of the fact that many
historians still discuss this factual connection.18 (Rawls suggests, but unfortun-
ately does not develop, a quasi-Hegelian conception of history as the progressive
reconciliation between ideals and social conditions.19)
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Kant affirmed a similar thesis on democratic peace and wrote: ‘The first definit-
ive article of Perpetual Peace is that the civil constitution of every state shall be
Republican.’20 But where Kant drew a sharp distinction between ideal Republics
and real democracies, which have proved historically to be despotic,21 Rawls
understands the Republican ideal as embodied in American history. Rawls is pos-
sibly a victim of the ‘liberal illusion’ which has characterised so much international
political theory recently, as he obviously overestimates the achievements of liber-
alism.22 Unfortunately, this is not simply an intellectual confusion. Because value
judgements are not mere statements of facts, that is, they are not theoretical but
practical in the Kantian sense, they necessarily lead to practices and institutions
that objectify them, and intellectual and political domination cannot be separated
from each other. This is the core of the argument against universalism and the
dangers of cultural imperialism.

As a consequence of this confusion, it would seem to follow that if decent
peoples are to be part of a peaceful Society of Peoples, and if peace is only secure
when institutions are democratic, then clearly the Society of Peoples is entitled to
transform the domestic institutions of its members and to put pressure on non-
democratic but decent governments to change. Here the ambiguity of Rawls’s
position is obvious. In order to promote peace, democratic nations can be justi-
fied in intervening in the domestic politics of ‘decent’ peoples, not only in those
of ‘outlaw’ states. Justice here is both a necessary and sufficient condition of
peace because historically it seems to have been the case. But this argument is not
valid within the context of Rawls’s own normative theory of justice, where the
fact of reasonable pluralism is to be respected, including the pluralism of concep-
tions of justice. Moreover, justice is ‘the first virtue of social institutions’ and
cannot become a means to an end. ‘Justice’ cannot be forced upon peoples and
liberal peoples should learn to live with their non-liberal neighbours, confident in
their own values, not hoping for the territorial and intellectual expansion of their
own conception of justice.

2 Rawls’s Answers to the Charge

I have shown that the charge of cultural imperialism has some basis in Rawls’s
conception of democratic peace and stability. How does that stand against his
well-known recognition of ‘the fact of reasonable pluralism’? To these criticisms,
what would the Rawlsian answer be? I suggest that it would run along the
following two lines.

First, I think that the way Rawls appeals to the principle of reciprocity between
peoples is crucial in answering the charge of imperialism. ‘The Law of Peoples
satisfies the criterion of reciprocity . . . It asks of other societies only what they
can reasonably grant without submitting to a position of inferiority or domina-
tion’ (LoP: 121). Secondly, with the emphasis on self-respect in the description of
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peoples as members of the Society of Peoples, Rawls departs from the cosmopo-
litan view that presents liberal democracy as a universal model and thus he should
not be accused of cultural imperialism. Let us examine these two answers.

The appeal to reciprocity

Rawls stresses that his commitment to toleration of non-democratic but ‘decent’
peoples is based on the principle of reciprocity, even among very diverse and
unequal peoples. This is a principle, he says, that is neither Western nor liberal,
but that any ‘decent’ people will accept. Against his numerous critics, Rawls
stands firmly on his position and affirms that these decent peoples represent a
middle ground between a situation where states, in the name of state sovereignty,
are guaranteed total immunity from foreign intervention, even in cases of gross
abuse of human rights, and one in which any violation of human rights has to be
punished in the name of the overriding value of individual freedom and dignity.
This middle ground is occupied by societies that are not liberal, but nevertheless
are not unreasonable and can be recognised as ‘decent’, that is, as respecting a
sufficient level of core human rights to be acceptable in the community of peace-
ful peoples. ‘Without trying to work out a reasonable liberal Law of Peoples, we
cannot know that non-liberal societies cannot be acceptable’ (LoP: 83).

One should, then, treat all well-ordered peoples, liberal or ‘decent’, within
the Society of Peoples, as having a corporate moral status. This status deserves
respect, independently of their political institutions, democratic or hierarchical,
in a way that is distinct from respect for individuals. Thus the moral status of
‘well-ordered’ peoples should not depend upon their present institutions being
liberal and democratic. This is the mistake made by cosmopolitans, who deny a
people its moral status if its institutions are not fully democratic and refuse to
treat it equally. For cosmopolitans equality should be ‘only between individuals,
and treating societies equally [should] depend on their treating their members
equally’ (LoP: 69). But peoples, for Rawls – and this is the controversial issue –
are more than collections of individuals. To a variable degree, they are self-
standing and self-sufficient in a way that individuals can never be.23 They are
characterised by a relatively stable collective identity, based on a common history,
language and culture, even if their constitutive elements are as multiple and
mutually contradictory as the sub-cultures that make them up. ‘Peoples (as op-
posed to states) have a definite moral nature. This nature includes a certain
proper pride and sense of honour; peoples may take pride in their histories and
achievements as what I call a “proper patriotism” allows’ (LoP: 62). With this
distinction in place, it is clear that, for Rawls, self-determination should be pre-
served as much as possible. ‘Self-determination, duly constrained, is an important
good for a people’ (LoP: 84) in the same way that ‘it is a good for individuals and
associations to be attached to their particular culture’ (LoP: 61). This raises the
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question of patriotism, respect for which should be part of liberalism. Again,
this involves stressing the importance of boundaries and of preserving peoples’
distinctive identities so far as possible, thus successfully overcoming the charge of
cultural imperialism.

But such an ‘explanatory nationalism’, to use Thomas Pogge’s expression,24

attracts another series of criticisms. Leaving space for patriotism and national
identities, even when the defence of individual human rights is not fully assured,
seems to imply a defence of the nation-state and of the old Westphalian context
of sovereign states, as Allen Buchanan has suggested.25 Rawls answers this with a
clear distinction: peoples are not states and states never possess a moral status.
But here he is treading a thin line between realism and cosmopolitanism, when he
extends respect to non-democratic, if peaceful peoples, even if they do not fully
respect their individual members. This is a risk he is ready to take because of his
holistic conception of justice. Justice applies to the basic structure of societies, not
to individual situations, and justice within peoples is a matter that members, not
foreign powers, should take into their own hands. The case for foreign interven-
tion is limited by this conception of peoples. As David Reidy says, ‘Rawls’s
most fundamental commitment is to reciprocity within a shared public reason. To
be a genuine manifestation of human freedom and autonomy, moral agents,
natural and corporate, must realize a just social world without sacrifice to this
commitment . . . Rawls surely hopes for a world within which all peoples are
liberal and democratic. But he hopes even more deeply that we can find our way
to that world without violating the demands of reciprocity within a shared human
reason.’26 As in PL, he bases his argument on ‘the fact of reasonable pluralism’
between cultures and peoples: ‘If all societies were required to be liberal, then the
idea of political liberalism would fail to express due toleration for other acceptable
ways (if such there are, as I assume) of ordering society . . . Provided a nonliberal
society’s basic institutions meet certain specified conditions of political right and
justice and lead its people to honour a reasonable and just law for the Society of
Peoples, a liberal people is to tolerate and accept that society’ (LoP: 59–60).

Thus, showing equal respect and consideration for decent peoples’ institutions
and traditions within the framework of the Law of Peoples is not contradictory.
‘Equal peoples will want to maintain this equality with each other’ (LoP: 60). It
would be illiberal to treat decent non-liberal peoples as unequal: ‘decent nonliberal
peoples will be denied a due measure of respect by liberal peoples’ (LoP: 61).
‘Although full equality may be lacking within a society, equality may be reason-
ably put forward in making claims against other societies’ (LoP: 70).

It is obvious from these analyses that Rawls develops a ‘holistic’ and institu-
tional view of justice between peoples, which is consistent with his holistic view of
justice in the domestic context. The particular attention that he pays to the
collective dimensions of what makes a people a people and to the consequences
for international relations may be seen as parallel to his emphasis on the institu-
tional nature of domestic justice. This is why it is misguided to interpret his views
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as still Westphalian and attached to the traditional prerogatives of sovereign
states. It is this ‘holistic’ approach that sets him apart from cosmopolitans and is
a powerful argument against the charge of cultural imperialism.

The critique of cosmopolitanism

Cosmopolitanism is universalistic in the Kantian sense of unconditional respect
for the human person as an end in itself. It claims that full human rights should
apply to anyone anywhere in the world and neither historical contingencies nor
natural circumstances should play any role in their application. It starts with the
very ambitious claim that all persons are to have the equal liberal rights of citizens
of a constitutional democracy. Cosmopolitanism takes seriously the priority of
justice over state powers or prerogatives, economic welfare or religious traditions,
and wants the full list of human rights, both political and economic, to be imple-
mented. Universal human rights represent the moral basis for international law
and foreign intervention. They override the autonomy of states, the rules of trade
and commerce as well as domestic policies, which they lead to reshape, as the case
of the European Union clearly shows. Cosmopolitanism is a moral individualism
that states that individual persons, not states, are to be recognised as the primary
objects for concern in international relations. Only they have a moral status form-
ing the basis for any normative theory and criticism. Realists have ignored this
moral status and are unable to account for the current changes in international
relations, especially progress made by the implementation of human rights, good
governance and the rise of liberal democratic values in the face of unwilling states
still attached to their prerogatives. As a consequence, cosmopolitanism claims that
a global difference principle that allows not only redistribution between richer and
poorer members, but also a correction of an unjust global structure, should be
applied beyond national borders to counteract the arbitrariness of the territorial
distribution of natural resources and to fight poverty. As a matter of principle, all
unjust inequalities between persons as well as between nations should be elimin-
ated, perhaps through global taxation.

The reasons for Rawls’s rejection of cosmopolitanism are multiple and their
analysis would go beyond the limits of this essay. I will simply mention two main
reasons connected with the discussion of cultural imperialism.

A first reason is the arrogance and lack of respect of cosmopolitanism for
cultural and national identities. On the cosmopolitan view, says Rawls, ‘the for-
eign policy of a liberal people will be to act gradually to shape all not yet liberal
societies in a liberal direction, until eventually all societies are liberal . . . only a
liberal democratic society can be acceptable’ (LoP: 82–3). Neither the diversity of
member states nor ‘the fact of reasonable pluralism’ is relevant. Thus, despite
being overtly concerned with the well-being of individuals all over the world,
cosmopolitanism is as arrogant and dogmatic as utilitarianism in its affirmation of
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one single good, to recall Rawls’s critique in TJ. ‘The ultimate end of a cosmo-
politan view is the well-being of individuals, not the justice of societies’ (LoP:
119).

Secondly, cosmopolitanism is individualistic in the wrong way as it does not
take into account the various basic structures of society and it does not make a
distinction between decent non-liberal societies that deserve consideration and
the rest. Rawls seems then to share the cultural relativist’s view that universalism
can be a mask for imperialism, for justifying sanctions and for arrogance. ‘The
danger of error, miscalculation and also arrogance on the part of those who
propose sanctions must, of course, be taken into account . . . decent societies . . .
deserve respect, even if their institutions as a whole are not sufficiently reasonable’
(LoP: 84). Cosmopolitanism ignores the importance of respect for and recogni-
tion of peoples’ distinctive identities and cultures as well as for individuals’ com-
mitments to their communities. The Law of Peoples regulates relations between
peoples, not between individuals who should address their domestic situation
before claiming global rights. Otherwise, they would lose their identity and the
self-respect that goes with belonging to a valued community.

This critique is especially obvious in Rawls’s analysis of the duty of assistance to
‘burdened societies’ and in his rejection of global distributive justice (LoP: 106–
13). Where cosmopolitans would like to see an open-ended process of assistance
to less well-off peoples, Rawls proposes a ‘target and cut-off point’ conception of
assistance that will exclude the application of the difference principle to the global
context.27 The primary target of assistance is not the welfare of all individuals, but
to establish just or decent institutions. Therefore, poverty is to be fought until
this target is reached but not beyond, because that would lead to paternalism and
lack of respect for the autonomy of the peoples concerned. If relative poverty is
compatible with just or decent domestic institutions, so be it.

To conclude, and this is his best defence: in rejecting cosmopolitanism Rawls is
showing that his kind of universalism is distinctive. It is a ‘universalism in reach’
(LoP: 80–1, 85–6). It is not based on the intrinsic universality of liberal values,
but rather on their appeal to many peoples across very different social and historical
conditions, as the contemporary progress of human rights law has shown. Indeed,
human rights are not specifically liberal. Rather they are ‘the necessary conditions
of any system of social cooperation’ (LoP : 68). The fact of their present universal
appeal is the result of historical conditions, the post-Second World War context,
for instance; it does not depend simply on the political imperialism of the victors.
The recognition of universal human rights is the result of long and difficult
political processes, which have changed the identity of the peoples concerned –
processes such as the Glorious Revolution in Britain, the American War of Inde-
pendence and the French Revolution. By contrast, where these struggles did not
take place, but were replaced by struggles for national independence, as in Ger-
many and Italy in nineteenth-century Europe, the impact of these rights has been
virtually non-existent until after the Second World War. The role played by
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domestic struggles and by democratic participation in the elaboration of the
prevailing set of rules and principles is crucial here.

These are, rapidly sketched, Rawls’s most convincing lines of defence against
the charge of cultural imperialism.

3 Conclusion: Peace or Justice?

There remains an obvious difficulty. Why has The Law of Peoples been accused
of being culturally imperialist and, at the same time, too accommodating to non-
democratic societies? Cosmopolitans treat Rawls as insufficiently liberal and indi-
vidualistic just as cultural relativists claim him to be too liberal and universalistic.
As I have suggested, Rawls is treading a thin line between two obstacles, or even
three if we include that posed by political realism. Can he succeed? I suggest that
he should have insisted that it is only in clearly limiting the scope of the Law of
Peoples to political ambitions, to securing peace and not to attaining a just world
order, that both cosmopolitans’ and cultural relativists’ claims can be finally
rejected. The normative weight of the whole enterprise has not been clearly
defined. Is it peace or is it justice?

One answer in line with Rawls’s inspiration could be to defend a holistic
conception of peace and to abandon his emphasis on psychological processes to
create allegiance to ‘democratic peace’. The Society of Peoples as a social struc-
ture can itself become the prime mover for changes because of its attraction in
creating peace and security. The psychological processes that strengthen peace
need institutional structures to develop freely. This is a major concern in develop-
ment policies at the present moment under the general requirement of ‘good
governance’. But is it possible to envisage political and institutional changes and
progress in terms of basic liberties without appealing to incentives? Unfortun-
ately, the whole problem is simply alluded to when Rawls writes: ‘it is not
reasonable for a liberal people to adopt as part of its own foreign policy the
granting of subsidies to other peoples as incentives to become more liberal’ (LoP:
85). Psychological processes, subsidies and coercion cannot generate the kind of
institutional domestic changes necessary for lasting peace and ‘decent societies
should have the opportunity to decide their future for themselves’ (ibid.). But
without a public space and a global structure within which to frame these decision
procedures, we are bound to see psychological processes and political pressures as
well as economic incentives set to play the major role in the move towards better
governance.

For many readers, indeed, the Law of Peoples is no more than a political
compromise with non-liberal peoples in the name of peace and stability. How
could it have, more ambitiously, a moral scope, aiming at establishing a just
world order, as the ideal of ‘stability for good reasons’ seems to imply? If it is the
former (peace and stability), then the charge of cultural imperialism no longer
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makes sense. We develop a theory of international justice for liberal and similarly
minded peoples, and its constituency is clearly limited: defining morally permiss-
ible politics. The agreement of most peoples would be desirable but should not
detract from the limited scope of the theory, which is political and practical in the
Kantian sense. But if it is the latter (a just world order), then the border with
cosmopolitanism is blurred.

There are elements in Rawls’s argument that do point towards a non-
psychological basis for peace and that are concerned with institutional design and
structures. He indicates that the scope of the Law of Peoples is mostly political,
not simply moral, in the following senses. Firstly, it is not the result of applied
moral philosophy. No comprehensive doctrine is relevant for the purposes of
international justice. This is the basic tenet of political liberalism. The basis for
peace cannot be one specific comprehensive doctrine, but respect for the fact of
reasonable pluralism. Secondly, it is political in the sense that it is limited to
political questions, the very questions that occupy foreign policy: war, immigra-
tion, the duty of assistance, control of nuclear weapons, etc. Thirdly, as shown
in Rawls’s use of ‘target and cut-off point’ conceptions of human rights, the right
to war, aid and international justice, its aim should be political in the sense that
it is limited to feasible decision-making rules such as: do we go to war in the
case of breaches of the full list of human rights, such as equal freedom of religion
or expression? Or do we put the limit at the violation of a more limited list of
‘urgent’ human rights such as the right to survive, to some measure of personal
freedom, etc? The question is: are we ready to go to war to protect equal freedom
of expression, equal freedom of religion, and the full list of human rights, every-
where, anytime, or do we have to restrict that list to the rights that regulate
permissible state action? Rawls’s conception of the right to war is political, not
ideological as in the case of pacifism or cosmopolitanism, because it is a ‘target
and cut-off point’ conception, based on political analysis, not on general prin-
ciples leading to dangerous open-ended decisions. Equally, his conception of the
duty of assistance is also political in the sense that it deals with political societies,
not individual persons, and that it sees just institutions, not individual welfare or
personal situations, as its field of intervention. We may see how with these clari-
fications this conception acquires a much-needed relevance.

To summarise, I have taken seriously the charge of cultural imperialism ad-
dressed to Rawls in order to discover where the major difficulties in his argument
lie and why, consequently, his book has been so badly received. Exploring
the middle ground between political realism and moral idealism has proved to
be difficult, but it is indeed the right direction. Rawls’s valuable contribution
to the debate is thus the following. Rejecting both cultural relativism and
cosmopolitanism, he is trying to define a conception of international justice from
the point of view of peace and stability, not from that of the creation of a just
world order. Philosophers cannot determine what universal justice may be with-
out violating the fact of reasonable pluralism, but they can examine what the
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conditions for peace and stability are, justice being one of them. Rawls quite rightly
emphasises that a people is a political entity with a corporate moral status of its
own. Thus, the demands of peace are paramount and a lesser ambition in the area
of domestic justice and full human rights can be justified in the name of respect
for peoples’ self-determination.
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5

The Problem of
Decent Peoples

Kok-Chor Tan

One of the more controversial claims in The Law of Peoples (LoP) is Rawls’s
conclusion that liberal toleration extends to certain nonliberal societies that he
calls “decent peoples.”1 The problem of how liberal peoples are to relate to
“decent peoples” poses an important challenge for any construction of a liberal
theory of international justice. This is because liberal justice is committed to the
protection and promotion of individual liberty; yet liberalism is also defined by
its commitment to the ideal of toleration. How liberal peoples are to relate
to nonliberal but decent peoples, a central issue in LoP, brings to the forefront
a fundamental question within liberal morality: how to balance the protection of
individual liberty with the toleration of diversity – in this particular case, that of
the diverse ways that different nations have of organizing their own political life.

It is one of Rawls’s many important achievements in LoP that he presents
powerful considerations against the complacent view that liberal democracy is
the globally correct and enforceable form of political arrangement.2 Given the
tendency of countries to invade and to impose their values on each other, Rawls’s
cautionary stance, as Samuel Freeman observes, “makes good sense.”3 Yet Rawls’s
conclusion that liberal peoples tolerate nonliberal peoples (which, as I will explain
later, includes recognizing them as members of international society in good
standing) troubles some commentators. In particular, liberal cosmopolitans, who
hold, broadly, the view that a just global arrangement is one in which the basic
liberties and democratic rights of all individuals are protected, will argue that
nonliberal societies fail to merit liberal toleration.

In this discussion, I examine and clarify this cosmopolitan critique of Rawls’s
Law of Peoples. For some background, I begin (in section 1) by explicating
Rawls’s notion of a decent people, and his reasons why decent peoples, even
though nonliberal, qualify as members in good standing in the just society of
peoples. Next, I discuss (2) the ideal of toleration as it is deployed in LoP.
Clarifying the notion of toleration in the Law of Peoples is essential because
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it will help locate more precisely the points of contention between Rawls and
some of his main cosmopolitan opponents. In particular, I want to stress that
Rawls’s account of toleration enjoins a certain normative attitude and is not just
a prescription against coercive interference. I then (3) move on to discuss the
cosmopolitan criticism of Rawls’s conception of international toleration. I will
suggest that the cosmopolitan conception of international toleration is more
consistent with liberalism’s core commitments. Moreover (4), while a proper Law
of Peoples has to take heed of the problem of intervention, the cosmopolitan
alternative to the Law of Peoples does not amount to a standing invitation to
liberal peoples to intervene against nonliberal or even tyrannical regimes.

1 Decent Peoples

Rawls uses the term “peoples” as opposed to “states” or “nations.” Yet the notions
of nations and states are not entirely dismissed. A people, as Rawls deploys the
term, is an idealized nation-state. There are three defining features of a people.
Rawls calls these the institutional, cultural, and moral features (LoP: 23). The first
feature, the institutional feature, shows that a people is also a government with
a set of legal and political institutions. For a liberal people, this institution will
take the form of a “reasonably just constitutional democratic government” (ibid).
Given that the law of peoples is concerned with the foreign policies of societies
and how societies are to relate to each other in the international domain, it can be
inferred that peoples are also independent governments, or states.

But Rawls prefers the concept of a people to that of a state because he wants
to work with an idealized account of the state. For Rawls, states as traditionally
conceived in realist doctrines are assumed to be motivated primarily by their
“rational prudential interests” and world politics is consequently “marked by
the struggle of states for power, prestige, and wealth in a condition of global
anarchy” (LoP: 23, 28). In the world as conceived by realists – a Hobbesian state
of nature dominated by states driven by power and strategic considerations – the
concept of international justice has no place. Peoples as stipulated by Rawls, on
the contrary, have a moral character (the third feature of a people as noted
above). As Rawls has it, peoples are reasonable in addition to being rational.
Peoples, therefore, unlike states as traditionally conceived under realism, have the
capacity to limit their interests against the requirements of justice.

Focusing on this first idealization, some commentators of LoP have pointed out
that peoples as conceived by Rawls are simply states as they exist today but with
a moral character.4 But to note only the moral character in Rawls’s definition is
only partly right. Peoples, as envisioned by Rawls, are states idealized in a second
way. In addition to being states with a moral character, peoples are also states
with a cultural character. This recalls the second feature of a people, and this
cultural feature ties the concept of a people to that of a nation. As Rawls writes,
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a people is identified by a certain “shared pattern of cultural values.” A people
is thus not just a politically organized group but is also a nation whose members
are bound by the “common sympathies” that Mill said were necessary for
supporting and sustaining free institutions. What might be the source of the
common sympathies that distinguish and define a people? Rawls refers to “iden-
tity of political antecedents; the possession of a national history; and consequent
community of recollections; collective pride and humiliation, pleasure and regret,
connected with the same incidents in the past” (LoP: 23n) as the possible bases
of the common bond that unifies and identifies a distinct people. These bases of
common sympathies that Rawls speaks about are similar to the kinds of sociopo-
litical cultural ties that liberal nationalist theorists commonly refer to.5 A people
constitutes a national community in that it exhibits a common “societal culture,”
as Kymlicka would call it, that is, a set of public institutions and practices operat-
ing under a common language that covers the full range of persons’ activities.6

On this liberal account of nationality, a nation need not be ethnically or racially
homogenous. David Miller explicitly describes the USA as a nation that is
characterized by ethnic plurality.7 What generates a national cultural character is
the fact of participation in common public institutions, a shared language, a sense
of common belonging and destiny, and a sense of a shared history or collective
memory among individual members.

This second idealization bears emphasizing because it tends to be overlooked
in the critical commentary on LoP. Assuming that the law of peoples is essentially
a law of states as we know them but with a moral capacity, some theorists have
charged that Rawls fails to fully appreciate that one common source of strife in
today’s world is that of intra-state conflict between different national groups
within a country. States as they exist, after all, are multinational and multi-ethnic
rather than coextensive with a single national culture, and the national and ethnic
cultural differences within states are potential sources of inter-national (though
intra-state) conflict which a complete theory of international justice must address.
Thus, they argue that Rawls’s Law of Peoples is seriously deficient because of
the absence of any principle regulating the right of secession and other intra-
state cultural conflicts.8 But if this second idealization of the state – that Rawls
takes states to represent a single national community whose respective individual
members are bound by common sympathies and share a collective national
identity – is acknowledged, then this charge against Rawls’s can be deflected. The
problem of secession does not arise under Rawls’s ideal theory where peoples
are conceived as nation-states. Under ideal theory, a people is an independent
government that represents a distinct and united national community. The prob-
lem of secession and intra-state national conflict is a problem that arises only
in non-ideal theory under Rawls’s construction of the Law of Peoples, where
the boundaries of a people do not match actual political boundaries, and
nothing in the construction of the theory precludes its proper treatment in that
context.
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Peoples are thus states twice idealized. First, peoples are states with a moral
capacity for complying with a reasonable law of peoples and treating other
states justly. Second, peoples also are states that reflect a distinctive national
community; that is, a people is also a nation-state. The Law of Peoples is thus a
law for nation-states capable of a sense of justice.

A people thus constitutes an independent political society that represents
a national culture; and a liberal people is such a political entity with a liberal
democratic constitution. What about a nonliberal people that is, however,
“decent”? “Decent peoples,” as Rawls calls them, are not liberal because they do
not adopt and protect the standard list of liberal rights, such as the equal liberty
of conscience, equality of individuals before the law, the right of democratic
participation; and they endorse only limited freedom of expression and associ-
ation for individuals (LoP: 71–5). And while individuals in a decent society have
the right of dissent, this is a right limited by and channeled along the hierarchical
structures of a society as dictated by the common good conception of justice in
that society (LoP: 72). Essentially, while individuals qua citizens are free and
equal in a liberal society, individuals are not so regarded in a decent hierarchical
society. Individuals are seen first as members of associations and corporations
(membership in which need not be voluntary), and their rights and interests are
represented to the state through these associations and corporations. It is not
ruled out, for example, that in a decent society, a woman enjoys no direct
political representation; her interests (if effectively possible) may be represented
by, say, the male head of her household rather than directly by herself.

But these nonliberal societies are nonetheless decent because they satisfy two
criteria. The first criterion is an external or international one: decent peoples are
not aggressive towards other peoples. They have no expansionist aims and are not
disposed to subject other peoples to their own comprehensive doctrines. In short,
decent peoples are peaceful and cooperating members of international society.
The second criterion is an internal or domestic one that has three related but
distinct parts: one, the society of a decent people is governed in accordance with
a common good conception of justice thus securing basic human rights for its
members. Basic human rights include the right to life (and which include the
right to security and subsistence), right to liberty of persons, right to property,
and formal equality before the law.9 No common good is possible if basic rights
of individuals are not respected. Notice, however, that basic human rights are
distinct from the standard liberal rights mentioned earlier, such as equal liberty of
conscience, individual equality before the law, equal individual right of dissent,
and democratic political rights. Two, individual members of decent societies are
regarded as moral agents capable of acting responsibly and in cooperation with
each other. That is, individuals in a decent society are capable of a sense of
obligation and justice. Three, laws are administered and enforced in good faith in
a decent society in accordance with the common good conception of justice.
While individuals may not be equal qua individuals before the law (for they may
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have different legal standing according to their corporate membership within
society), they enjoy nonetheless formal equality before the law in the sense that
there is no arbitrary application of the law and that like cases are treated alike.
Members of a decent society know what the law expects of them and what their
rights and duties are. In sum, the second criterion, as a whole, relates three
necessary conditions for decency in the domestic realm: the respect for human
rights and the common good, recognition of the moral capacity of individual
members, and the presence of the rule of law. It is worth pointing out then, as
Freeman stresses in response to some of Rawls’s critics, that a decent society
would not exhibit many of the common atrocities that real-world liberals are
concerned about, such as apartheid or ethnic cleansing and so on. Indeed a state
fractured by deep ethnic and cultural conflict fails even to be a people in Rawls’s
sense (as suggested above), let alone count as a decent people. A decent people is
a nonliberal society conceived in a certain way that should not be confused with
real world illiberal regimes.10

An important consequence of satisfying both the external and domestic criteria
of decency is that (representatives of) decent peoples can also on their own terms
affirm the same principles of the law of peoples that liberal peoples affirm. Recall
the basic steps in the construction of the Law of Peoples: in the first stage of his
construction of the Law of Peoples, Rawls argues that representatives of liberal
peoples in a global original position, when situated behind the veil of ignorance,
will affirm the core principles of the law of peoples. These principles include the
principle to honor human rights and a principle to provide assistance to peoples
in need; and principles to respect and not use aggression against other peoples
(LoP: 37).

The second stage of the construction is to extend this procedure to nonliberal
peoples. Here the question is whether representatives of decent peoples can
independently affirm the same principles in a second global original procedure.
Because these nonliberal peoples are decent – they honor human rights and the
rule of law, and are not aggressive towards other peoples – Rawls believes that
they can on their own terms endorse the principles of the Law of Peoples. These
principles, as affirmed by liberal peoples, are compatible with the kinds of values
that characterize a decent people. Decent peoples can thus be part of an interna-
tional overlapping consensus with respect to the core principles of the Law of
Peoples. Liberal peoples, therefore, have no cause to attack or militarily intervene
against decent peoples. Indeed, and very importantly, because they affirm the
principles of the Law of Peoples, decent peoples are to be accepted as societies in
good standing in a society of peoples. There is no basis for criticizing their
political arrangement as unacceptable under the Law of Peoples.

In short, decent peoples are to be tolerated because they are decent – they are,
to recall, peaceful internationally and respectful of human rights and the rule of
law domestically. In other words, they are to be recognized and accepted as equal
members in the society of peoples because they affirm the very same principles as
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do liberal peoples. Why should decent peoples be singled out for criticism if
they accept the same principles for a just world order as do liberal peoples? What
basis can there be for criticizing them without also condemning liberal peoples?
Thus, unlike outlaw societies that run afoul of the principles of the Law of
Peoples (outlaw societies are warlike societies and/or are societies that do not
respect the basic rights of their own members) and so do not meet the criteria of
liberal toleration, decent peoples endorse these principles even though they are
not liberal, and so are deserving of toleration and equal membership in the
society of peoples.

2 The Idea of Toleration

Tolerating another society, for Rawls, requires more than just refraining from
forceful interference against it. It includes the notions of acceptance and respect.
As Rawls writes, “to tolerate [decent peoples] also means to recognize these
nonliberal societies as equal participating members in good standing of the Soci-
ety of Peoples” (LoP: 59). Thus, when liberal peoples tolerate decent peoples,
they not only refrain from acting coercively against them (by not engaging in
military intervention, for example); they are to, more fundamentally, recognize
the legitimacy of decent peoples and their status as equals. Toleration then, for
Rawls, is not just nonintervention; it is, very importantly, also noncriticism. Rawls’s
position, as suggested above, is that there is simply no principled basis for liberal
peoples to criticize decent peoples. Toleration thus expresses a certain normative
attitude towards the subject that is being tolerated, and is not just a prescription
against coercive action against the subject.

As some philosophers have pointed out, there is a certain paradox in the idea
of toleration. We normally think of toleration as the accommodation of ways of
life or practices that we find offensive and not fully deserving of respect. When
we tolerate certain attitudes or practices, we put up with attitudes and practices
that we consider not fully acceptable, much less respectable.11 Thus, toleration
is a paradoxical virtue in that it enjoins acceptance of the unacceptable; and this
tension is seemingly aggravated if to tolerate means also to respect. One is asked
to harbor two conflicting moral standpoints.

One way of understanding the idea of toleration that can help make sense of
this paradox is to treat it as an institutional virtue. Consistent with Rawls’s overall
framework, the principle of toleration in the context of political justice should be
seen as a principle for the basic structure of society.12 On the institutional approach,
the idea of toleration is not concerned directly with the personal attitudes of
individuals (that is, their preferences and likes and dislikes as measured against
their own conception of the good), but with the system of public laws and norms
that individuals may impose on each other. The principle of toleration demands
that individuals support and maintain background institutional rules and norms
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that accord different ways of life or practices equal status and respect, not that
they should come to personally endorse these ways and practices for themselves.
Thus, individuals may find a given practice or attitude offensive in light of their
own conception of the good, and speak strongly in favor of alternative practices
within the rules of institutions. The idea of toleration does not require that these
individuals alter their personal conceptions of the good. Yet, as agents capable of
a sense of justice, they are to recognize, where appropriate, that this is a practice
compatible with the rules of justice, and therefore deserving of respect, and
even protection, from the public-political point of view. Individuals can accept,
therefore, that they ought to support public-political institutions whose rules
regard the practice, which they personally find offensive and even wrong, with
equal respect and concern. We might say that the virtue of toleration is expressed
when individuals endorse and support institutional arrangements that protect
reasonable ways of life or practices or attitudes that they also find objectionable
according to their particular idea of the good.

The dualism of perspective that underlies the institutional approach to justice
offers one explanation for the phenomenology and paradox of toleration. On this
view, toleration reflects a conflict that arises because of the two perspectives moral
agents are capable of – that of a sense of justice and that of a conception of the
good. The virtue of toleration becomes salient when there is a tension between
the point of view of justice and the personal point of view; that is, to be precise,
when justice requires the respect for ways of life that a person also happens to
find offensive or even wrong in light of her particular conception of the good. In
domestic society, for example, the question of toleration comes to the fore in
situations when, from their personal point of view, individuals find various ways
of life, for personal, religious, and moral reasons, offensive and unacceptable, but
who at the same time, from the point of view of equal citizens, are able to
acknowledge that these ways of life are reasonable and hence are entitled to equal
respect and protection by the rules of their common public-political institutions.13

Toleration in the Law of Peoples is best read as an institutional virtue in the
above sense. That is, toleration in Rawls’s international justice is a virtue of the
background institutional rules and norms of international society – what Rawls
calls “the basic structure of the society of peoples,” against which independent
peoples interact with one another. The principle of toleration requires that rep-
resentatives of peoples propose and support only those principles for the Law of
Peoples that grant all peoples equal respect and that treat each of their interests
equally. For Rawls, the ideal of toleration is expressed by a basic framework of a
society of peoples that is structured so as to affirm and respect the equality and
freedom of all liberal and decent peoples, and when representatives of peoples
respect the constraints of public reason and offer appropriate kinds of reasons to
each other for their actions within the terms of this basic structure.

The institutional view of toleration also limits the demands of toleration in a
more agent-focused way: it is a demand not imposed on moral agents as such,
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but specifically on moral agents in their relevant institutional capacities and offices.
When Rawls says that liberal peoples are to respect decent peoples, what he
means is that representatives of liberal peoples may not in their official capacities as
state delegates, for example, and in official global forums such as the United
Nations (UN), criticize decent people. Qua representatives of liberal peoples,
individuals have to show respect for decent peoples even if they do not in their
private capacity respect these peoples. But liberals in their private and personal
capacities may of course, individually or in private associations, criticize decent
peoples and voice their opposition to them within the rules of the basic structure
of the society of peoples.

Accordingly, treating toleration as an institutional ideal not only allows us to
make sense of the ideal of toleration as a demand on individuals to respect that
which they may find unacceptable. It also clarifies Rawls’s potentially misleading
remark that “[c]ritical objections [by liberals against decent peoples], based
either on political liberalism, or on comprehensive doctrines, both religious
and nonreligious, will continue regarding this and other matters. Raising these
objections is the right of liberal peoples and is fully consistent with the liberties
and integrity of decent hierarchical societies” (LoP: 84). This comment that
criticism is permitted, and his earlier claim that liberal peoples are to recognize
decent peoples as members in good standing in the society of peoples, are not in
tension because they are directed at liberal agents in their different capacities. As
private individuals, and within the rules of the basic structure, liberals may of
course exercise their liberal freedoms to express their opinions and to criticize
decent peoples and to promote liberal values in peaceful and nonviolent ways.
It would be a perversion of liberalism to think otherwise. But in their official
institutional capacities as representatives of liberal societies, it would indeed be
inconsistent with the institutional ideal of toleration to criticize decent peoples.
Here one would not be criticizing decent peoples as a private individual within
the rules of the society of peoples, but would be acting in one’s capacity as a
representative of a society that is supposed to accord other decent peoples equal
respect and recognition. Specifically, if a liberal representative criticizes decent
peoples from a global forum such as the UN along with its sanctioning authority,
she would be using inappropriately international institutional resources shared by
all members to put pressure on some.

That toleration also includes respect and not merely nonintervention is an
important point for Rawls’s project. It reflects and reinforces Rawls’s claim that
decent peoples are accepted into the society of peoples not for the sake of global
stability as a final end (what Rawls calls a “modus vivendi”). That is, decent
peoples are not tolerated on Rawls’s account as a second-best arrangement for
the sake of minimizing conflict and antagonism in spite of what justice demands.
If this were so, the law of peoples would be stable for the wrong reason. Rather,
decent peoples are accepted into the just society of peoples as members in good
standing. The society of peoples is stable with respect to justice.
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In addition, the distinction between judgment and action implied in Rawls’s
account of toleration allows us to see that even though outlaw societies fail to
meet the test for liberal toleration, it does not imply that they may be attacked or
intervened against. Toleration pertains to a more fundamental question – whether
the legitimacy of a government is to be recognized by a liberal people. Whether
or not a liberal people is to forcefully act against a tyrannical or outlaw regime
depends on a variety of further moral and pragmatic considerations, including
severity of the wrongs of the regime, the potential repercussions (locally and
globally) of forceful military action, the probability of success and so on. Waging
war against a tyrannical regime, even purely for the purpose of protecting basic
rights, brings into play additional considerations about the morality of going
to war that the fact of illegitimacy in itself does not address. This distinction
between making a judgment (criticizing) and acting on that judgment (interven-
ing) is an important point that I will return to below. It applies also to decent
peoples, and can allow, as we will see, for the possibility of a noninterventionist
cosmopolitan alternative to Rawls’s Law of Peoples.

In sum, treating toleration as an institutional virtue shows how Rawls’s account
of international toleration allows space for private (liberal) citizens to challenge
decent peoples within the rules of the basic structure of the society of peoples.
Rawls’s toleration is not so restrictive as to preempt liberal individuals from
speaking out against decent peoples. Yet because toleration thus understood
grounds the evaluative standards for how we are to construct the basic structure
of the society of peoples, it does set strict limits on the kinds of global institutions
that liberal peoples can impose on decent peoples and the terms by which rep-
resentatives of liberal peoples may critically judge decent peoples. So while there
is surely space within the terms of Rawls’s international theory for liberals to
criticize decent peoples, the question is whether this space is correctly drawn. If
the aim of justice is to construct the appropriate background conditions against
which moral agents interact, then cosmopolitans do have a point when they say
that it is beside the point that the Law of Peoples permits liberal citizens in their
personal capacities to criticize nonliberal peoples. The question of global justice
concerns the kind of global institutions that should be established and defended,
not just the kinds of things individuals and states may do within the rules of
global institutions.

3 The Cosmopolitan Critique

For liberal cosmopolitans, Rawls’s limit of toleration is wrongly placed. Accord-
ing to these cosmopolitans, the limits of international toleration will be defined
not merely by respect for basic human rights but also by respect for liberal
rights.14 Or, alternatively, the category of universally basic human rights must be
expanded to include the other common important liberal rights – such as the
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right to political participation, equal political representation, equal liberty of
conscience and so on – that Rawls’s own understanding of human rights leaves
out. Thus the fact that decent peoples fail to respect liberal rights, or fail to
respect human rights construed more broadly to include liberal rights, disqualifies
them from equal membership in a just society of peoples. They fail to meet the
necessary condition for liberal toleration on this view. But Rawls explicitly denies
that the Law of Peoples is a cosmopolitan model of justice in this way. He
contrasts the Law of Peoples with what he calls the cosmopolitan view thus: “The
ultimate concern of a cosmopolitan view is the well-being of individuals and not
the justice of societies . . . What is important to the Law of Peoples is the justice
and stability for the right reasons of liberal and decent societies” (LoP: 119–20).

Before going on, it is important to clarify why the toleration of decent peoples
exercises Rawls’s main cosmopolitan critics. The problem of tolerating decent
peoples is not that it blocks liberals from imposing liberal values on all persons.
Cosmopolitans do not paternalistically demand that all individuals regard them-
selves as free and equal. The problem of tolerating decent peoples is that it lets
down dissenting individual members in these nonliberal societies. According to
the Law of Peoples, liberal peoples are not just asked to refrain from intervention
in these cases; they are not even permitted to take sides in internal disputes for
this would be at odds with the ideal of mutual respect and recognition that liberal
peoples are to accord decent peoples. Defenders of decent peoples seem to take
international paternalism to be the central global problem. Cosmopolitans, in
contrast, are worried about individuals whose liberties and liberal freedoms are
denied by their own state. The fact of dissent in any society (liberal or nonliberal)
is a given, even under the construction of an ideal theory. It is the inevitability of
personal disagreements over conceptions of the good that move political philo-
sophers to care about the fairness of the background rules of society within which
such differences are to be adjudicated. To assume away the fact of dissent is to
assume away the relevance or “usefulness” of the subject of justice. Indeed Rawls
recognizes the presence of individual dissent in decent societies, and he expects a
decent society to permit dissent. But the problem is that Rawls allows the exercise
of dissent to be limited by the hierarchical arrangement of the society in accord-
ance with its common good conception of justice. To take one example, we can
imagine a decent society in which women who wish to question their subordinate
political position in society may do so, but can so do only through their corporate
representatives (e.g., male head of households or religious leaders or tribal
leaders) as determined by the nonegalitarian (but decent) social structure of that
society. To say that the exercise of dissent is adequately allowed in this case,
however, seems paradoxical, for the structure of expressing dissent is constrained
by the hierarchical values of the society that are themselves the very source of
contention. The problem of decent peoples, then, presents the question of how
to accommodate and permit individual dissent in nonliberal societies. The cosmo-
politan critique is that Rawls’s account of toleration fails to offer a satisfactory
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response, that it fails to offer sufficient protection to individuals in decent soci-
eties whose aspirations to become free and equal persons are being thwarted by
their state.15

In other words, while Rawls’s toleration of decent peoples is moved by a
respect for the autonomy and independence of peoples as well as by a concern for
global peace and stability (that liberal interventionism can upset), cosmopolitans
are moved by a distinct worry, that of supporting individuals within decent soci-
eties whose liberal rights and freedoms are being denied. This is not to say that
cosmopolitans are indifferent about intervention, global stability, and national
self-determination. But, for cosmopolitans, there are other pressing global moral
values that these concerns need to be balanced against. Cosmopolitanism is thus not
a form of moral imperialism or paternalism that has as its fundamental intention
the imposition of liberalism on all societies. Rather it is concerned fundament-
ally with protecting the rights of individuals, no matter where they are, to choose
a life for themselves.

To be sure, we can imagine a hierarchical society in which all persons are
content with their station and its duties in the social order and hence there will
be no visible dissent in this society. But one can reasonably suspect that such a
society is not really a decent one but a “successfully” tyrannical one that has
effectively stymied or stunted any opposing views members of that society would
otherwise have, through say religious or political indoctrination.16 Thus my account
does not hold that cosmopolitans may not respond unless there are dissenting
individuals in decent societies. Cosmopolitans can reasonably be skeptical of
societies, liberal or otherwise, in which there is no open dissent at all, and will
therefore be moved to investigate why this is the case.

Rawls described his own position as a noncosmopolitan one to contrast his
position with that of his main critics. But it is worth pointing out the precise
sense in which Rawls is not a cosmopolitan in order to properly identify the
nature of the dispute between Rawls and his cosmopolitan opponents.

Rawls can be read as endorsing a cosmopolitan position of sorts because he
holds that respect for human rights is a necessary condition for decency and
membership in the society of peoples. To recall, tyrannical or outlaw societies may
be criticized and even intervened against in grave cases in the name of protecting
human rights (see LoP: 81, 93–4n). Yet a concern for human rights on the
ground that all individuals matter is a quintessentially cosmopolitan concern. So
the Law of Peoples can rightly be described as a cosmopolitan position in this
respect.17 Still a significant difference between Rawls and his typical cosmopolitan
critics remains. While both sides accept that societies have to be responsive to the
basic interests of individuals, they disagree over whether these interests ought to
include liberal interests. Rawls’s cosmopolitan critics say that individual basic
interests include or entail standard liberal rights and freedoms, a point which
Rawls rejects. One way of describing the difference between Rawls and his
cosmopolitan critics is to call on David Miller’s distinction between “weak
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cosmopolitanism” and “strong cosmopolitanism.”18 The Law of Peoples can be
described as a weak cosmopolitan position as opposed to the strong cosmopolitan
position of its critics. It is cosmopolitan in that it recognizes the normative
force of human rights on the ground that individuals are what morally matter
ultimately (though why individuals matter fundamentally is left to different com-
prehensive moral, religious, and philosophical views to determine for themselves).
But it is a weak cosmopolitan account because it does not consider liberal rights
and liberal equality to be essential to these interests. But describe the competing
positions how we want, the substantive difference between Rawls and his critics
remains: while Rawls’s cosmopolitan critics think that liberal standards should
serve as the bench mark for the legitimacy of a people, Rawls denies this, taking a
people’s respect for human rights minimally construed and its peaceful coexistence
with other peoples as the sufficient conditions for legitimacy and international
tolerance.

Why does Rawls reject the (strong) cosmopolitan position? Rawls’s central
reason is that he worries that a law of peoples founded on the cosmopolitan ideal
of individuals as free and equal would make the basis of that Law “too narrow.”19

In other words, to insist on an international theory of justice premised on the
strong cosmopolitan ideal that individuals are ultimate is to propose a conception
of justice that nonliberal societies could reasonably object to. It would amount
in effect “to saying that all persons are to have the equal liberal rights of citizens
in a constitutional democracy . . . that only a liberal democratic society can be
acceptable” (LoP : 82–3). And this, Rawls says, “would fail to express due tolera-
tion for other acceptable ways (if such as there are, as I assume) of ordering
society” (LoP : 59). It is for this reason that Rawls rejects the proposal that there
be a single global original position procedure where individuals are represented,
and opts instead for a two-stage procedure in which only representatives of
societies are convened at the second global stage (LoP: 82–3; 30–5). A global
original position would have to assume that all individuals “have the equal liberal
rights of citizens in a constitutional democracy” (LoP: 82), and this we should
not do.

This toleration of nonliberal ways of organizing society, Rawls argues, stems
from a principle that is central to political liberalism, that “a liberal society is to
respect its citizens’ comprehensive doctrines – religious, philosophical, and moral
– provided that these doctrines are pursued in ways compatible with a reasonable
political conception of justice and its public reason” (LoP: 59; 69–70). Likewise,
liberal societies are to tolerate nonliberal societies so long as these are decent, i.e.,
capable of conforming to the principles of the Law of Peoples.

The idea of public reason, which is central to Rawls’s political liberalism,
is therefore extended to the international context in the following way: “in pro-
posing a principle to regulate the mutual relations between peoples, a [liberal]
people or their representatives must think not only that it is reasonable for
them to propose it, but also that it is reasonable for other peoples to accept it”
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(LoP: 57).20 So while it would not be unreasonable, but is indeed “a consequence
of liberalism and decency” (LoP: 81), to criticize, and even intervene against in
grave cases, violations of basic human rights in outlaw societies, it would be
unreasonable to demand that all societies adopt liberal democratic institutions.
Similarly, while it is a reasonable requirement of liberal (and indeed human)
decency to assist others lacking basic resources for a decent human life, it would
be unreasonable to expect independent peoples with distinct political and
economic cultures to support ongoing distribution of resources for the sake of
minimizing inequalities (as we saw).21

But is it necessarily the case that “political liberalism would fail to express due
toleration for other acceptable ways . . . of ordering society” (p. 59) if it insisted
on a strong cosmopolitan conception of global justice? Rawls, to recall, argues
that liberalism has to be accepting of well-ordered though nonliberal modes of
ordering society. This, he says, is analogous to the political liberal ideal of toler-
ating nonliberal but reasonable philosophical, moral, or religious comprehensive
views within a democratic liberal society. But this supposed analogy between the
domestic and the international spheres does not seem to hold: while political
liberalism tolerates nonliberal philosophical, moral, and religious outlooks, it does
not, and cannot, tolerate challenges to liberal political ideals themselves. As Rawls
himself points out in his discussion of liberal domestic justice, “comprehensive
doctrines that cannot support . . . a democratic society are not reasonable” (LoP:
172–3; see also 178–9).22 That is to say, the scope of liberal toleration does not
and cannot extend to alternatives to liberal justice itself. A political philosophy,
for reasons of consistency, must take a stance against competing political philo-
sophies. Indeed, Rawls affirms in Political Liberalism that a liberal must be able to
philosophically and not just politically defend liberalism against its enemies (even
if, as some critics point out, it is not clear on what grounds the political liberal
can do this).23

If it is correct that the scope of liberal toleration does not extend to nonliberal
ways of ordering politics in the domestic context, reasons must be given why the
scope of toleration should extend to nonliberals when we move to the global
context. On first glance, to be consistent with its own fundamental commitments,
a liberal law of peoples has to globalize the standard liberal commitments, even if
this entails taking a stance against nonliberal hierarchical societies. While nonliberal
societies may find a strong cosmopolitan commitment an imposition, this is not
an unreasonable imposition from the liberal point of view. A Law of Peoples that
claims to be “an extension of a liberal conception of justice for a domestic regime
to a Society of Peoples” (p. 9, my emphasis) has to remain steadfast in its
commitment to liberalism, and this means embracing the strong cosmopolitan
view that individual well-being is ultimate.

For this reason, Beitz wonders if the Law of Peoples has not given too much
weight to some “pre-theoretical” understanding of toleration. According to Beitz,
the tolerance of decent peoples is taken in Rawls’s construction as a desideratum
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that any plausible theory of global justice has to accommodate. Yet, Beitz con-
tinues, if one of the goals of a theory of justice is to establish the criterion of
toleration, then the starting assumption that decent peoples must be tolerated
cannot serve as one of the fixed points from which to begin the theory construc-
tion. Rather it will be an assumption that must be tested against the account of
justice that we arrive at independently of this consideration. Justice determines
the limits of toleration, not the other way around.24

Here cosmopolitans will be reminded that Rawls has already rejected the idea
that individuals are to be regarded as free and equal moral persons in his account
of political liberalism. To recall, Rawls in Political Liberalism recognizes that not
all individuals in a liberal society see themselves as free and equal persons. What
is expected of individuals on the political conception is that they understand
themselves, and each other, as free and equal citizens. Rawls thus makes the
distinction between the political autonomy of persons (i.e. their rights and freedoms
qua citizens) and their ethical autonomy (their rights and freedoms as determined
by their comprehensive doctrines), and argues that political liberalism is concerned
only with the former.25

But this appeal to Rawls’s already constrained commitments in Political Liber-
alism slips past the cosmopolitan charge. An important difference (and apparent
inconsistency) remains between political liberalism and the Law of Peoples. While
Rawls’s political liberalism is neutral about ethical autonomy, it continues to
protect and secure the political autonomy of individuals. Under political liberal-
ism, individuals are assured of a domestic basic structure that treats them as free
and equal citizens. Moreover, this basic structure ensures that individuals have the
state-protected option of leaving (reasonable) nonliberal associations (should they
belong to one) and to take on a comprehensive liberal or some other nonliberal
comprehensive way of life. That is, although there is no moral expectation under
Rawls’s political liberalism that individuals accept liberalism as a comprehensive
ideal (i.e. as an ideal to regulate the whole of life), they retain the right to adopt
such a life. In short, within political liberalism, (i) individuals have access to a
basic structure that guarantees their political autonomy, and (ii) they have the
right to strive for an ethically autonomous life if they wish.

But neither of these two conditions is met in the Law of Peoples. There is
no functional equivalent of a basic structure in Rawls’s account of the Law of
Peoples that protects the political autonomy of persons (other than of those who
belong to liberal societies). Members of decent hierarchical societies simply do
not enjoy full political autonomy, and have no further court of appeal (e.g. within
the global basic structure) should they find their lack of political autonomy objec-
tionable. And, on the second condition, short of emigrating to a liberal society,
individuals in decent hierarchical societies do not enjoy the right to renounce the
nonliberal comprehensive doctrines within their country and to take on liberal
ones.26 Thus cosmopolitans can accept the premises of political liberalism and still
reject the conclusions of the Law of Peoples. Unlike in political liberalism, there
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is no requirement for a basic structure (at some level) that protects the political
autonomy of persons. The inconsistency between political liberalism and the Law
of Peoples is that while the ideal of individual autonomy is merely restricted (to
the political realm) under the former, that ideal seems to be eliminated altogether
as a matter of justice under the latter.

The crucial reason for Rawls’s domestic–international shift is his belief that the
boundary of reasonable disagreement expands as we move from the domestic
setting to the international arena. Disagreements about conceptions of justice
that are not necessarily reasonable in the domestic realm can be reasonable in
the global realm. A person who insists on a theocratic government within the
confines of liberal society is proposing an unreasonable position from the
perspective of political liberalism, though that same view advocated and indeed
institutionalized in a different country is acceptable. In either case, individual
liberal freedoms are at threat though they are urgent enough presumably only
in the domestic case to warrant criticism but not in the international case. This
is fundamentally the crux of the issue with tolerating decent peoples, as cosmo-
politans see it. But why should the scope of reasonable disagreement be extended
as the domain of justice is extended beyond state borders? Even granting (not
implausibly) that that there are more extensive disagreements globally about
moral and political issues than there are in the domestic case, the crucial question
is why these disagreements should be considered reasonable in the Rawlsian sense.
A reasonable disagreement for Rawls is a disagreement of a particular sort. It is
a disagreement that stems from differences over deep philosophical, moral, or
religious comprehensive views and commitments. These commitments can give
rise to reasonable disagreements because they involve what Rawls calls “the
burdens of judgments” concerning the epistemological and ontological status of
these metaphysical, moral, and philosophical claims, and hence are irresolvable
differences. Yet the normative status of political liberalism rests on the presump-
tion that the political liberal conception of justice is not itself prone to the
burdens of judgment, and that a citizen of a liberal state who rejects the political
conception is simply being unreasonable. The question then is whether a cosmo-
politan Law of Peoples, advocating a global basic structure that requires all
peoples to uphold liberal principles to gain acceptance as members in a just
society of peoples, is susceptible to the burdens of judgments that give rise to
reasonable disagreements. It does not seem so: as the political conception can
be constructed for a domestic society without making appeal to contentious
metaphysical claims, so can a liberal political conception (with a similar list of
rights and liberties for individuals) can be constructed for the global domain.
There will be objections from nonliberal quarters; but it is not clear why this fact
of actual disagreement should count as a reasonable disagreement that political
liberals should tread around. In short, it is not immediately clear why any global
disagreement (as there will be) about how to regulate the basic structure of the
society of peoples should be seen as a reasonable disagreement from the political
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liberal perspective, in particular when honoring such disagreements means letting
down liberal dissenters in nonliberal societies. There indeed may be further reasons
for extending the scope of reasonable disagreement in the way supposed by Rawls’s
Law of Peoples. But more arguments need to be given; and these will have to be
arguments that do not render political liberalism into a form of a conventionalist
moral philosophy. To be sure, the analysis above assumes the universality of justice
as the default and so assumes that any deviation from this ideal needs explana-
tion.27 Perhaps justice is necessarily asymmetrical in the way Rawls describes, and
thus the burden of proof is on the cosmopolitans to defend the symmetry they
assume, and one might suggest that there is no non-question-begging way of
affirming the universality of justice. But this defensive move is to be used with
great care for it risks rendering political liberalism more contingent and contex-
tual than perhaps Rawls himself intends or would want

4 Intervention and Cosmopolitanism

Rawls’s call for tolerating decent peoples is certainly appreciable in a world order
in which liberal societies are often quick to forcefully intervene in other societies,
ostensibly in the name of promoting and protecting liberal democratic values.
Indeed, it will be hard to overstate the problem of unjustified intervention in the
current global climate. But this worry about liberal intervention does not entail a
rejection of cosmopolitan toleration. As Rawls himself understands it (so I have
argued), toleration is an attitudinal value, an ideal that guides judgment but
which does not alone determine how that judgment may be enforced. Whether a
society that fails the test for toleration is to be intervened against is a further
question (of enforcement) that brings into play other pragmatic and moral
considerations (including the common considerations in just war theories). This
distinction between making a judgment and acting on that judgment that under-
lies Rawls’s account of toleration gives cosmopolitans a way around the criticism
that a cosmopolitan conception of toleration would be too interventionist. Cos-
mopolitans can recognize that while many societies are lamentable and open to
criticism for their failure to respect individual rights and liberties, intervention is
not necessarily the best strategy for protecting these rights and liberties, or even
a morally acceptable course of action (if the intervention would violate the moral
limits of just war). A global basic structure informed by the cosmopolitan ideal
therefore need not diverge in practice from Rawls’s Law of Peoples. Both can
have reasons for not attacking decent hierarchical societies and even outlaw
regimes.28 Indeed, a cosmopolitan Law of Peoples can consistently (and should)
take heed of Rawls’s own balanced considerations on the limits of just war and
intervention in Part III of LoP, and be mindful of the practical and moral limits of
intervention.29 It can recognize the important moral and practical considerations
that any intervention to protect and enforce human rights and liberal democracy
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will have to confront. So while cosmopolitan justice provides a normative
framework for criticizing decent peoples, it will not necessarily be a position that
carelessly greases the path of intervention. There is thus the option of a noninter-
ventionist cosmopolitan alternative to Rawls’s Law of Peoples. In this respect, in
terms of liberal practical responses to decent peoples, there can be a convergence
between Rawls and his cosmopolitan critics. The main difference, however, and
not an insignificant one, is that the cosmopolitan position will set higher ideals
for a just society of peoples to aspire to.
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6

Why Rawls is Not a
Cosmopolitan Egalitarian

Leif Wenar

In John Rawls’s The Law of Peoples we find unfamiliar concepts, surprising
pronouncements, and what appear from a familiar Rawlsian perspective to be
elementary errors in reasoning.1 Even Rawls’s most sensitive and sympathetic
interpreters have registered unusually deep misgivings about the book.2 Most
perplexing of all is the general character of the view that Rawls sets out to justify.
For in this book Rawls, the twentieth century’s leading liberal egalitarian,
advances a theory that shows no direct concern for individuals and requires no
narrowing of global material inequality.

I believe that The Law of Peoples does present a coherent and powerful argument,
if not one beyond criticism. Two points are crucial for understanding the book’s
strengths and weaknesses. The first is that Rawls in this work is concerned more
with the legitimacy of global coercion than he is with the arbitrariness of the fates
of citizens of different countries. This connects The Law of Peoples much more
closely to Political Liberalism than to A Theory of Justice. The second relates to
Rawls’s unusual conception of the nature and interests of peoples. A people, in
Rawls’s view, is startlingly indifferent to its own material prosperity, and this fact
gives Rawls’s law of peoples much of its distinctive cast.

This paper develops these themes by contrasting Rawls’s law of peoples with
the cosmopolitan theories of Charles Beitz and Thomas Pogge. We begin with a
brief review of Rawls’s theory of justice for a single country (justice as fairness)
and the cosmopolitan theories that developed out of it. I then summarize Rawls’s
law of peoples and some of his puzzling statements about its justification. The
bulk of the paper explains why Rawls’s fundamental norm of legitimacy rules out
cosmopolitanism, and how Rawls’s conception of a people led him to reject
international egalitarianism. In the conclusion I suggest that Rawls’s morality
of states may be more plausible than is commonly supposed, especially when
contrasted to rival cosmopolitan theories.
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Justice as Fairness

The subject of justice as fairness is the basic structure of a modern democratic
nation.3 Rawls focuses on the basic structure because its institutions have such
pervasive and unchosen effects on the life chances of the people who live within
them. The problem of the justice of the basic structure arises because while social
cooperation within its institutions produces great advantages, citizens are not in-
different to how the benefits and burdens of this cooperation (rights, opportunities,
recognition, income and wealth) will be divided up.

Rawls’s solution to the problem of the justice of the domestic basic structure
can be stated in one sentence: a just society will be a fair scheme of cooperation
among citizens regarded as free and equal – where “fair,” “free,” and “equal” are
understood in a rather specific way. Social cooperation is to be fair in that all who
do their part are to benefit according to publicly agreed standards. Citizens are
free and equal in that each is an equally valid source of claims on social institu-
tions regardless of her religious affiliation, philosophical commitments, and personal
preferences. To these characterizations of society and citizens Rawls also adds
what could be called the “strong egalitarian proviso”: the distribution of benefits
and burdens should not be based at the deepest level on citizens’ race, gender,
class of origin, or endowment of natural talents. As Rawls famously put it, in
justice as fairness the distribution of social goods will not be grounded in factors
“arbitrary from a moral point of view.”4

In Rawls’s original-position thought experiment, representatives of free
and equal citizens are placed in fair conditions for choosing the fundamental
rules of social cooperation. Rawls holds that two principles of justice would
be selected in this original position. The first principle guarantees citizens equal
basic rights and liberties. The second principle requires that all have equal oppor-
tunities for obtaining positions of power, and requires that any inequalities
of income and wealth work to the greatest benefit of the worst-off members of
society. The second part of the second principle is known as the difference principle.

Rawls and the Cosmopolitan Egalitarians

Justice as fairness is a theory for the institutions of one self-contained national
society. In A Theory of Justice Rawls discussed only briefly how this theory might
be extended to the global order.5 For a number of Rawlsians, however, the nature
of the extension was clear. Global justice should be just as liberal, and just as
egalitarian, as justice as fairness says domestic justice should be.

Two of the most astute Rawlsian theorists, Charles Beitz and Thomas Pogge,
argued as follows.6 There is an international basic structure just as there is a

RLOC06 6/2/06, 3:03 PM96



Why Rawls is Not a Cosmopolitan Egalitarian 97

domestic basic structure, with political, economic, and cultural institutions
linking citizens of different countries together in a worldwide system of social
cooperation. Moreover this global basic structure has deep and unchosen effects
on the life chances of the people within it.7 The problem of global justice is thus
the same, mutatis mutandis, as the problem of domestic justice. What is therefore
needed is a theory to specify what counts as a fair distribution of the benefits and
burdens of global cooperation.

Beitz and Pogge proposed a direct cosmopolitan transposition of domestic
justice as fairness, replacing the citizens of a liberal society with human beings
regarded as “citizens of the world.” They portrayed a just global society as a
fair system of cooperation among global citizens, all of whom are regarded as
free and equal to each other. Indeed they described these global citizens as
“strongly” equal to each other. The fact that one citizen is born in an affluent
and abundant country while another is born in an impoverished and barren
land is just as arbitrary from a moral point of view as are the facts that fellow
countrymen are born to different genders, races, and classes. Their cosmopolitan
theories of justice aimed to justify a distributive principle that would overcome
this arbitrariness.

The cosmopolitans proposed a global original position in which each “world
citizen” has a representative, just as in the domestic original position every do-
mestic citizen has a representative. Such a global original position will endorse,
they claimed, a globalized difference principle: inequalities of income and wealth
should be allowed only if these inequalities work to the greatest benefit of the
world’s worst-off individuals. Beitz in particular championed such an interna-
tional difference principle, which would – given the vast inequalities in global
income and wealth – require significant restructuring of the world’s economic
institutions.8

When Rawls finally published his own theory of global institutions, the shape
of the theory greatly disappointed the cosmopolitans. Contrary to the cosmo-
politan interpretation, Rawls stipulated that the parties in the global original
position should not be thought to represent individual human beings. Rather,
each party in the global original position should represent an entire domestic
society – or a “people,” as Rawls prefers to say.9 Worse still, the primary prin-
ciples that Rawls claimed would be agreed upon in such a global original
position bore little resemblance to the principles of justice as fairness. They
instead looked very much like “familiar and largely traditional principles . . .
from the history and usages of international law and practice.”10 Rawls’s con-
servatism in the international realm was most unwelcome to those who had tried
to develop justice as fairness into an international egalitarian theory. As Pogge
remarked in discouragement on an early version of Rawls’s theory of global
relations, “I am at a loss to explain Rawls’s quick endorsement of a bygone status
quo.”11

RLOC06 6/2/06, 3:03 PM97



98 Leif Wenar

The Puzzle of Rawls’s Rejection
of Global Egalitarianism

Rawls’s vision of a well-ordered society of peoples is, in essence, that each people
should be just by its own lights within the bare constraints of political legitimacy,
and that peoples should be good neighbors to each other.

Domestically, this means that each government must respect basic human rights,
apply its own laws impartially, and be responsive to the grievances of its citizens.
Beyond these minimal constraints, each national society is left to work out the
justice of its domestic institutions as it sees fit. Internationally, Rawls’s principles
state that peoples have a right to self-defense; that peoples should keep their
treaties; and that peoples should fund a world bank and ensure that trade between
them is fair. Rawls does add to these international principles a moderate principle
of economic distribution, which he calls the “principle of assistance.” Under this
principle wealthier peoples have a duty to assist those “burdened” societies, which,
because of natural disaster or an impoverished political culture, are not able to
sustain minimal conditions of legitimate government. But Rawls includes no
principles that require a narrowing of inequalities between richer and poorer
countries beyond what the principle of assistance requires.12 Once a society has
become self-sustaining and self-guiding, any duty to transfer resources to it ceases.
There is no requirement for permanently redistributive, much less egalitarian,
international institutions.

Rawls’s reasons for resisting more egalitarian proposals initially sound very
odd indeed. Rawls first criticizes Beitz’s global difference principle for not
having a “target” state after which its demands “cut off” – as Rawls says, Beitz’s
global difference principle is meant to apply “continuously and without end.”13

Yet this seems a peculiar objection for Rawls to make to a principle of distribut-
ive justice. If Beitz’s globalized difference principle is flawed because it lacks a
target and a cut-off, then one would think that Rawls’s own domestic difference
principle would be flawed for that same reason, whatever that reason turns out
to be.

Rawls also ventures that redistribution among peoples would be unacceptable
because it would not respect peoples’ political autonomy.14 He asks us to imagine
two societies, initially equally well off. The first society decides to industrialize
and increase its real rate of savings; the second society prefers a more pastoral
and leisurely existence. After a few decades, the first society is twice as well off as
the second. It would be inappropriate, Rawls says, to tax the first society and
redistribute the proceeds to the second – for this would not respect each society’s
right to self-determination.

The strangeness of Rawls making this reply can be shown by conjuring up an
old debate in which Nozick attempts to use an analogous example against the
principles of justice as fairness. Imagine two citizens of the same society, Nozick
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might say, initially equally well off. The first citizen works hard at the factory and
saves, the second has a leisurely life as a shepherd. After a few years, the first
citizen is twice as well off as the second. Would it not impinge on the industrious
citizen’s “self-determination” to tax his earnings to give to the shepherd?

What Rawls should say in response to this sort of example in the domestic case
is by now familiar. He should say that it is acceptable for differential effort and
savings to bring differential rewards, but only when background institutions like
taxes keep the overall distribution from reflecting factors arbitrary from a moral
point of view. Since this would obviously be Rawls’s response within justice as
fairness, it is hard to see how he could have a different view internationally. Yes,
an industrializing and abstemious society may be allowed to become better off –
but only if background institutions assure that any inequalities work to the advant-
age of all.

In opposing the cosmopolitan egalitarian interpretation Rawls faces the general
problem of identifying the asymmetry between the international order, where he
rejects an egalitarian distribution, and the domestic order, where he requires one.
Until he identifies such an asymmetry, any objection he makes to international
egalitarianism will simply boomerang as an objection to justice as fairness. How
can Rawls resist egalitarianism at the global level?

One thought is that Rawls might point to the decent but deeply inegalitarian
cultures of the world, with worries about foisting alien Western ideas of equality
on unwilling foreigners. But Rawls does not in fact pursue this strategy. Indeed
he says that he would reject international egalitarian principles even for a world
populated only by liberal peoples all of whom accepted justice as fairness.15 So the
existence of illiberal peoples is not relevant to our puzzle.

Alternatively, Rawls might have resisted international egalitarianism by claiming
that – in contrast to the domestic case – the affinity among citizens of different
countries could never grow to be strong enough for citizens of wealthier coun-
tries to make continuous and significant sacrifice of potential income for the sake
of the poor of the world. Although he gestures toward this sort of skepticism in
a footnote, Rawls appears to think that he cannot rest too much weight on it.16

To make plausible his own duty of assistance he must maintain that, “The relat-
ively narrow circle of mutually caring peoples in the world today may expand
over time and must never be viewed as fixed.”17 This leaves him in a weak
position to assert that an extension of fellow feeling sufficient to sustain a globalized
difference principle must be impossible.

Finally, Rawls might have voiced misgivings that global institutions could
be constructed that are capable of administering any egalitarian principle. He
does endorse Kant’s thesis that a centralized global government with legal
powers like those of domestic governments would be either despotic or riven
by unmanageable civil strife.18 Yet Rawls does not cite the impossibility of stable
global government as a reason to resist global egalitarianism. Nor do the egalitar-
ian proposals of Beitz and Pogge call for a centralized world government, but
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rather for dispersed and overlapping agencies that together realize the egalitarian
ideal.19

So far we have made little progress in clarifying Rawls’s motives. Yet Rawls’s
final comment on the differences between his own and the cosmopolitan ap-
proach to global justice provides us with a clue. Cosmopolitan egalitarian views
are concerned with the well-being of individuals, Rawls says, while his own law of
peoples is concerned with the justice of societies.20 To understand this important
remark we must look more closely at why Rawls populates his global original
position with representatives of peoples rather than representatives of individuals.
And to understand the construction of Rawls’s global original position we must
explore the Rawlsian architectonic further, especially its idea of legitimacy.

Rawls’s Fundamental Norm of Legitimacy

Let us put to one side for the moment justice as fairness, which was Rawls’s
project in the 1970s and early 1980s. In the late 1980s and 1990s, Rawls worked
out a very different kind of theory: a theory of political legitimacy.21 A theory of
legitimacy defines the minimal criteria for the acceptable use of coercive political
power. Legitimacy is a more permissive standard than justice: institutions may be
legitimate without being wholly just, and no doubt many nations’ institutions
are exactly this way.22 Yet the laws of a legitimate basic structure are sufficiently
just that it is justifiable to enforce them. Moreover, the laws of a legitimate
basic structure are sufficiently just that foreigners may not permissibly intervene
to attempt to change these laws. Legitimacy is in this way a primitive concept
of normative recognition both for those within and for those outside a basic
structure. Citizens who recognize laws as legitimate will see these laws as appro-
priately rather than as merely coercively enforced; and foreigners who recognize a
government as legitimate will see this government as a rightful authority instead
of as merely a powerful gang issuing threats.

The key to interpreting Rawls’s later work, and for understanding how it
coheres with his earlier writing, lies in appreciating how deeply Rawls came to be
concerned with the legitimate use of coercive power. Indeed Rawls’s later work
only makes sense when it is interpreted in light of a fundamental norm of legitim-
acy, a norm which sets the minimum for the use of coercive political power
anywhere. This fundamental norm of legitimacy is a generalization of the liberal
principle of legitimacy in Political Liberalism. It states that the exercise of coer-
cive political power over persons is legitimate only when this exercise of power is
in accordance with a basic structure that those persons can accept, regarding
those persons as either decent or reasonable, as appropriate.23 This fundamental
norm underlies Rawls’s accounts of the normative minima for all three of the
basic structures that his later work discusses: the basic structure of a liberal
society, the basic structure of a decent, nonliberal society, and the global basic
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structure that regulates relations among decent and liberal peoples. The remain-
der of this section describes how this fundamental norm of legitimacy explains the
criteria of legitimacy that Rawls sets for national institutions, both decent and
liberal. The next section takes up the legitimacy of the global basic structure.

In The Law of Peoples Rawls presents four general conditions that national basic
structures – whether liberal or nonliberal – must meet in order to be legitimate.
Such basic structures must recognize basic human rights; they must impose bona
fide legal duties and obligations on all persons within the territory; they must be
conscientiously administered; and they must give citizens a meaningful role in
political discussions. Any national basic structure that meets these four conditions
will be acceptable to all decent persons. Meeting these four conditions is also
necessary (though not sufficient) for a national basic structure to be acceptable to
all reasonable (liberal) persons.24 These four conditions thus set universal criteria
of legitimacy within the fundamental norm of legitimacy.

Beyond these universal criteria – and every society will have a constitution
whose essential provisions go beyond them – legitimate coercion must accord
with principles that are acceptable to the citizens of that particular society. In a
decent traditional or hierarchical society the problem of finding such generally
acceptable principles may be less acute, since decent citizens within such a society
may, for example, adhere to the same religion. But the problem of finding such
generally acceptable principles is more serious for modern liberal societies, in
which reasonable citizens hold a wide variety of views and allegiances.

The problem of finding principles that can stably order the legitimate institu-
tions of a liberal society is addressed in Political Liberalism.25 Rawls’s fundamental
norm of legitimacy states that the basic structure of a modern liberal society
will be legitimate only if its design is acceptable to all reasonable citizens. Within
any pluralistic society it is unreasonable to expect all citizens to accept coercive
institutions based on any sub-group’s particular views. This is clearest in the
religious case: Protestants can reasonably reject the basic structure of their society
being based on the Catholic tenets of their neighbors, just as Catholic citizens
can reasonably reject the basic structure of their society being based on Protes-
tantism. Indeed no citizen’s comprehensive view of the good will be reasonably
acceptable to all citizens of a liberal society, and so no citizen’s comprehensive
view may be used as the basis for legitimate coercion within such a society.26

Given that no comprehensive doctrine can provide the content of a liberal
society’s basic structure, Rawls believes that there remains only one other source
of generally acceptable ideas for ordering its institutions. This is what he calls the
society’s public political culture. A society’s public political culture comprises its
political institutions and the public traditions of their interpretation, as well as
historic texts and documents that have become part of common knowledge.27 All
citizens can reasonably accept coercion based on ideas in the society’s public
political culture, Rawls writes, because the public culture is “a shared fund of
implicitly recognized basic ideas” that are likely to be “congenial to [citizens’]
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most firmly held convictions.”28 In other words, all citizens can accept ideas
drawn from the public political culture as a reasonable basis for their common
institutions because – in view of the pluralism of liberal societies – the public
political culture is the only fund of ideas that citizens can reasonably regard as a
focal point for all.

In a liberal democracy, the public political culture will contain at the deepest
level the abstract idea that citizens, who are seen as free and equal, ought to relate
fairly to each other within a scheme of social cooperation. Rawls believes that
these abstract ideas of fairness, freedom, and equality impose three conditions of
legitimacy for a liberal basic structure that go beyond the four general conditions
of legitimacy stated above. These three conditions state that a legitimate basic
structure will ascribe to all citizens a set of familiar basic rights and liberties; will
assign a special priority to these rights and liberties; and will assure all citizens
adequate means for taking advantage of these rights and liberties.29 A basic struc-
ture that meets these three conditions will be acceptable to all reasonable citizens;
and so the problem of legitimacy for the institutions of a liberal society is resolved
when these three conditions are met.

Beyond this threshold of liberal legitimacy each liberal society may also strive to
achieve a more extensive scheme of justice, to give fuller expression to the basic
ideas found in its particular public political culture. Rawls sees his own justice as
fairness as one proposal for how to order a liberal society’s institutions justly – a
proposal based on specific interpretations of the abstract ideas of “fair,” “free,”
and “equal,” as well as on the strong egalitarian proviso. Justice as fairness is thus
presented in the later work as one of a family of reasonable views of how a
legitimate liberal society can be made just.

Why Rawls is not a Cosmopolitan

Returning to the global level, we can now see how Rawls’s fundamental norm of
legitimacy explains his populating his global original position with peoples instead
of individuals. A global original position will select principles for institutions of
the global basic structure. Since these global institutions will be coercive, they
will also have to meet the fundamental standard of legitimacy. This means that
these global institutions will have to be acceptable to all those individuals who
will be coerced by them. Yet the plurality of comprehensive doctrines is even
greater globally than it is within any liberal society.30 So, analogously to the
liberal domestic case, Rawls must draw on the global public political culture to
find ideas that can be acceptable to all. And he must draw on the existing global
political culture, as this is the only source of doctrine that can serve as a focal
point for all individuals.

This, I believe, is where Rawls turned away from a cosmopolitan original
position, which would be constructed from ideas concerning the nature of and
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relations among individual “citizens of the world.” For the global public political
culture is primarily international, not interpersonal. The ideas that regulate the
institutions of global society are concerned primarily with the nature of nations
and their proper relations – not with the nature of persons and their proper
relations. This can be seen not only in the structure of the major political and
economic institutions such as the United Nations and the World Trade Organiza-
tion, but also in the laws that regulate global cooperation and competition in
nearly all areas (trade, law enforcement, the environment, and so on). Even those
documents within the global public political culture which do proclaim the free-
dom and equality of all individuals, such as the Universal Declaration of Human
Rights, are almost exclusively concerned to establish limits on how domestic
governments may treat individuals within their territories. These documents do
not set out any substantive conception of how “citizens of the world” should
relate directly to one another.

There simply is no robust global public political culture which emphasizes that
citizens of different countries ought to relate fairly to one another as free and
equal within a single scheme of social cooperation. Much less is there in this
global public culture the strongly egalitarian ideal that the distribution of global
resources and wealth among individuals should not be based on characteristics of
individuals that are “arbitrary from a moral point of view.” There is no concep-
tual focal point comparable, that is, to the ideas within the public political culture
of a liberal democracy that individuals ought to relate fairly to one another as free
and equal, regardless of their more particular characteristics. It is peoples, not
individuals, that international political institutions regard as free and equal, and
this is why Rawls makes peoples the subject of his global political theory.

Rawls doubtless believes as much as anyone that all humans should be regarded
as free and equal. Yet he believes more deeply that humans should be coerced
only according to a self-image that is acceptable to them. This far, Rawlsian
politics is identity politics. Since “global citizens” cannot be presumed to view
themselves as free and equal individuals who should relate fairly to each other
across national boundaries, we cannot legitimately build coercive social institu-
tions that assume that they do.31 Indeed such coercive institutions would be
illegitimate even in a world populated only by liberal peoples all of whom
accepted justice as fairness, so long as in that world (as in our world) the public
political culture does not emphasize that the members of different peoples ought
to relate fairly to one other. A cosmopolitan basic structure could not meet the
fundamental requirement of legitimacy.

The global public political culture does, however, emphasize that peoples seen
as free and equal should relate fairly to each other. Using these fundamental ideas
of freedom, equality, and fairness, Rawls is able to construct what he believes to
be an original position argument that can meet the demands of legitimacy. Only
this kind of original position, constructed from ideas publicly available to all, will
produce principles for the global order that are acceptable to all.

RLOC06 6/2/06, 3:03 PM103



104 Leif Wenar

Because Rawls frames his global political theory around peoples instead of
individuals, he is able to meet the requirements of legitimacy as he understands
them. This focus on people produces a thoroughly statist version of liberal inter-
nationalism. The thoroughgoingness of Rawls’s statism gives his theory a high
degree of internal coherence, but this coherence comes at a price. Because Rawls’s
global theory works exclusively in terms of peoples, it cannot show any direct
concern for individuals. This is clearest in Rawls’s account of human rights and
humanitarian intervention. When a Rawlsian people intervenes in another people’s
affairs, to stop human rights abuses or to provide food aid, the intervention is not
for the sake of the well-being of the oppressed or the starving individuals in the
other country.32 Rather, the intervener aims to bring the “outlaw” or “burdened”
people up to the level of legitimacy, so that it can play its role in the society of
peoples. It is as if societies were individuals, with their members being merely the
cells of their bodies, and one society intervened to give medical treatment to
another to enable it to rejoin the scheme of social cooperation. The fact that the
concerns of peoples do not “trickle down” to become concern for individuals
gives Rawls’s accounts of human rights and humanitarian intervention a blood-
less, institutional character.33

How much of a price this is I leave for the reader to judge.34 But we can now
understand much better Rawls’s enigmatic comment that while the cosmopolitan
views are concerned with the well-being of individuals, his own law of peoples is
concerned with the justice (or, better, the legitimacy) of societies. The law of
peoples orders the relations among peoples, and therefore leaves the interests of
individuals as an indirect and rather attenuated concern.

Why Rawls is not a Global Egalitarian

Understanding Rawls’s views on legitimacy makes sense of his focus on peoples
instead of individuals. Yet it may now seem even more puzzling why Rawls is not
a global egalitarian.

Rawls implies, after all, that the international public political culture already
contains the fundamental ideas that peoples should be regarded as free and equal,
and that peoples should relate fairly to each other.35 And these are just the ideas of
freedom, equality, and fairness that in justice as fairness led to the domestic
difference principle. It may or may not be true that the global political culture
contains the analogue of what I have called the strong egalitarian proviso – that
the distribution of benefits and burdens should not depend on arbitrary features
of peoples like their place in the distribution of natural resources. But if this idea
is not yet in the global political culture then it might well develop. Since Rawls’s
fundamental ideas of the global society of peoples so closely resemble those of
the liberal society of citizens, should not Rawls be advocating that economic
inequalities between peoples are only permissible if they work to the advantage of
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the least advantaged peoples? While we have seen why Rawls is not a cosmopol-
itan, we still have not found the asymmetry between the global and domestic
spheres that produces egalitarian principles in one but not the other.36

The asymmetry emerges when we realize how Rawls understands the interests
of peoples. As Rawls defines them or discovers them in the relevant public polit-
ical cultures, peoples and domestic citizens simply have different fundamental
interests. Domestic citizens as such want more income and wealth, while peoples
as such do not. This is why the distribution of income and wealth is a central
problem for citizens, but not for peoples.

Citizens within justice as fairness are assumed to want more income and wealth,
not as positional goods but simply as resources with which to pursue their visions
of the good life. Peoples within the law of peoples, on the other hand, are not
assumed to want more wealth, because peoples have no vision of the good life.
Rawls says that peoples have interests only in maintaining their territorial integ-
rity, securing the safety of their citizens, maintaining their free and just social
institutions, and securing their self-respect as peoples.37 He suggests that the idea
that peoples must hunger for more territory is left over from the disastrous days
of imperial Europe, and the idea that peoples must perpetually pursue greater
wealth is merely the ideology of capitalist businessmen.38 The right conception is
of a people as satisfied within itself, having no projects to further beyond its own
material and moral maintenance. Once internal justice is achieved, Rawls says, it is
perfectly possible and perhaps even preferable for a people’s real rate of economic
growth to stop.39

A people must be concerned with its level of wealth if this is insufficient to
support what its members see as a just political order. A people must also be
concerned if economic inequality threatens its political status – if it is being
menaced by an aggressive neighbor, for instance. But above the goal of internal
justice and given no political knock-on effects, a people as such is totally uninter-
ested in its economic status both absolutely and relative to other peoples.

We can now make more sense of Rawls’s earlier example of the initially
equal societies, one of which decides to industrialize and the other of which
remains pastoral. Rawls said of this example that it would be unjust to tax the first
to give to the second, and this seemed odd given his repeated emphasis in the
domestic realm on the importance of maintaining background justice. But Rawls’s
reasoning is now clearer. Above the level of political self-sufficiency, there is
no need to redistribute to maintain background justice because peoples are
indifferent to that which would be redistributed. Should a people decide to make
itself wealthier through greater savings, then this should be of no official concern
whatsoever to other peoples. We can now also understand why Rawls complained
that Beitz’s globalized difference principle lacks a “target” and a “cut-off point.”
In Rawls’s view a global distributive principle for wealth must have a target,
because beyond some minimal level peoples’ concern for wealth simply cuts
off.
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So the members of wealthier peoples, wanting to justify themselves to the
members of poorer peoples, could in a Rawlsian world say: “Your society meets
the minimal standards of legitimacy and stability. It is just by your own lights, or
if it is not just it is your task to make it so. We have more wealth than you do, it
is true. But that is an indifferent matter from the standpoint of international
legitimacy. If you want more wealth, it is up to you and your compatriots to
decide to save more, or to borrow more, or to change your population policy, or
whatever. We will guarantee your decency and stability but we need take no
notice of your prosperity. Prosperity is a matter to which legitimate international
institutions need not attend.”

The Impossibility of Pure Cosmopolitanism

It is not my aim here to evaluate Rawls’s premise that peoples as such are
indifferent to greater wealth, or the implications of this premise for his account of
international distributive duties.40 Rather, I would like to return to the deeper
dispute between Rawls and his cosmopolitan critics. The nascent academic sub-
discipline known as “global justice” is in the process of solidifying its formulation
of the basic questions of the field, and of setting out the canonical list of the
theories that might provide answers to these questions. The two alternatives that
are coming to be standard in scholarly articles and course reading lists are a
Rawlsian statism, on the one hand, and the variants on cosmopolitanism, on the
other. Between these alternatives, it is safe to say that most scholars currently
engaged in debates over global justice favor cosmopolitanism. Most have found
Rawls’s The Law of Peoples opaque, and, where clear, disappointingly conservative.
Cosmopolitanism, by contrast, seems a natural and progressive extension of the
theories of justice that many have found plausible in the context of the national
institutions of a liberal society.

However, I would like to suggest that Rawls’s law of peoples is superior to
cosmopolitan theory both in terms of its resonance with our considered convic-
tions and also in terms of its completeness. Indeed it seems to me premature to
present cosmopolitanism as a competitor to Rawlsian statism in the way that
is now becoming widespread. There is a serious question concerning whether
we currently have, and indeed whether we can have, a genuine cosmopolitan
alternative to Rawls’s theory.

Above we saw why Rawls, with his concern for the legitimate use of coercive
power, framed his global principles in terms of the relations among nations.
There may be those who reject this emphasis on legitimacy, either as a theoretical
matter or perhaps as an interpretation of Rawls. However, even these skeptics will
recognize that theorizing in terms of peoples confers on Rawls’s global theory a
distinctive advantage. For theorizing in terms of peoples allows Rawls to present
an argument in The Law of Peoples that shares the justificatory pattern of his
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argument in A Theory of Justice. Specifically, theorizing in terms of peoples allows
Rawls to construct a global original position argument that first confirms and
then extends the reader’s considered judgments, in just the same ways as his
domestic original position argument does.

Rawls’s domestic original position first “shows its worth” by affirming a prin-
ciple which we already believe to be very important: the first principle of justice,
which secures citizens’ equal basic rights and liberties. Rawls then uses the same
original position to endorse a principle of domestic economic distribution – the
difference principle – which orders our intuitions in an area where our judgments
were much less confident. The domestic original position first selects what we
already firmly believe is the right answer about basic rights and liberties, and then
the controversial distributive principle picks up justificatory power from being
selected from the same perspective.

Rawls’s global original position argument proceeds in the same fashion. This
global original position first shows its worth by confirming principles that we
already believe to be very important: that peoples have a right to self-defense, that
peoples should keep their treaties, that trade among peoples should be fair, and
so on. Rawls then uses the same original position to affirm a principle for global
economic relief – the duty of assistance – which orders our intuitions in an area
where our judgments were much less confident. Both original position arguments
work by first reinforcing and then extending our reflective equilibria. Phrasing
the global argument in terms of peoples enables Rawls’s global original position,
like his domestic original position, to “accommodate our firmest convictions
and . . . provide guidance where guidance is needed.”41

By contrast, the cosmopolitans have endorsed highly progressive economic
principles (such as the globalized difference principle) without first showing that
their approach can confirm the basic rules of international relations that keep our
global order even minimally tolerable. Cosmopolitans, that is, have insisted upon
radical distributive principles without a prior demonstration that they can validate
the most fundamental norms of global stability. Nor will it be easy for them
to overcome this deficiency. For cosmopolitans cannot simply staple the basic
principles of international relations into their individualistic theories. Should they
wish to redeem norms like “nations have a right to self-defense” and “nations
should keep their treaties,” cosmopolitans will have to explain why and in what
circumstances the principles of their theories should be framed in terms of nations
instead of persons. And this will require a general account of the ideal role of the
nation-state in a world that is just to individuals regardless of their nationality – a
formidable challenge indeed. Yet until they meet this challenge, cosmopolitans
will be advancing a view whose coherence with many of our most important
beliefs about the maintenance of the global order will remain at best conjectural.

Indeed we not only currently lack a comprehensive cosmopolitan theory; it can
be proved that no pure and complete cosmopolitan theory is possible. There can
be, that is, no theory of global affairs all of whose primary principles refer (as the
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globalized difference principle does) only to individuals without any reference to
their national affiliation. The major steps of this proof are as follows:

1. A global state with a stable monopoly of coercive power is either impossible
or highly undesirable.

2. In the absence of a global state, territorial powers with armed forces that may
permissibly protect territorial borders will be a permanent feature of the
global order.

3. If territorial powers may permissibly use armed forces to protect territorial
borders, then individuals’ basic rights and liberties cannot be fully specified
without reference to those individuals’ territorial affiliation.

4. No complete set of pure cosmopolitan principles is possible.

Let us examine each of these steps in turn. The first step is uncontroversial.
Almost every theorist joins Rawls in accepting Kant’s thesis that a global govern-
ment would be either perpetually unstable or intolerably oppressive. Cosmopol-
itans have adopted Kant’s thesis, and have portrayed the solution to the problems
of governance as “dispersing political authority over nested territorial units.”42

On this model, the sovereignty that is currently concentrated at the level of the
state is to be dispersed upwards to international levels, and downwards to local levels,
depending on which arrangement will best realize the goals of cosmopolitan
freedom and equality for all individuals.

If there is no global state, however, then as stated in the second step there will
be territorial borders and armed forces to defend these borders. Territory is, as
Rawls says, property; and no system of property can be stable if its rules are not
backed up by coercive power. Since there will be no overarching global state to
enforce territorial borders, this coercive power must continue to be vested within
the territorial units themselves. Whatever other aspects of sovereignty are dis-
persed away from the national level, the ability of the governments of territories
to oppose military incursions must remain. In fact, territorial armed forces would
be required even in a world in which a cosmopolitan principle for the just
distribution of individual property entitlements were perfectly realized. Regardless
of how property is distributed, there must be some coercive power that resists
when a group on one side of a territorial border attempts to seize resources on
the other side of the border. In the absence of a world state with overarching
coercive powers the only powers that can fill this role are territorially based armed
forces. There appears to be no alternative, that is, to the system of rules that
Rawls describes in which each territory is allowed to maintain armed forces in
order to defend its borders.

Yet if territorial armies are maintained and permissibly used, then individuals’
basic rights and liberties cannot be fully specified without reference to those
individuals’ territorial affiliation. The basic rights and liberties in question are
individuals’ basic rights to the integrity of the person. If we accept territorial
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armed forces, then we must continue to accept principles like those of the estab-
lished laws of war that allow individuals to kill and be killed for the sake of
protecting territorial integrity. And such principles will inevitably refer to indi-
viduals as affiliated with their territory. For example, such principles will refer to
individuals as soldiers of a national army, or as members of the territory’s civilian
population. There can be no purely cosmopolitan principle that simply reads:
“Individuals must not kill other individuals except in self-defense.” Principles
for individuals must add further qualifications that identify individuals with
their territory, for example: “Individuals must not kill other individuals except
in self-defense, unless the individual attacked is part of an enemy army”; and
“. . . unless the individual attacked is a member of an enemy civilian population
which is unavoidably attacked as part of an attack on an enemy military target.”

We do currently accept such statist principles of war without question. Take as
an example the first Gulf War. After the Iraqi incursion into Kuwait in 1990,
American soldiers traveled to the Middle East and killed many thousands of Iraqi
soldiers and civilians. We do not believe that these American individuals violated
the basic rights of those Iraqi individuals. The American soldiers were not
murderers, even though the Iraqi individuals who were killed were not (before
the American invasion) threatening the Americans’ lives, or anyone else’s lives for
that matter.43 The individual Iraqi soldiers who were permissibly killed were
permissibly killed because they represented a state with whom America was at
war. Similarly, at least some of the Iraqi civilians who were killed as part of the
American attack were permissibly killed because they were close to Iraqi military
targets. In the absence of a global power, principles that allow such killings
are ineluctable. The laws of war are in this way incompatible with pure cos-
mopolitanism. Therefore, no purely cosmopolitan set of principles for the global
order is possible.

A cosmopolitan might accept the inevitability of statism in war and peace, but
attempt to deny that this taints the purity of his cosmopolitan theory. At the
deepest level, this cosmopolitan might say, his theory is only concerned with
individuals as such and their bodily integrity. The cosmopolitan might concede
that the only feasible schemes of global institutions for securing individuals’
bodily integrity require armed territorial powers. But this concession does not, he
says, obviate the purity of cosmopolitanism. Cosmopolitanism can still present a
list of principles that “at the deepest level” refer to individuals without mention-
ing their territorial affiliation, such as “individuals have a right to secure access
to bodily integrity.” Cosmopolitanism can remain pure in principle, because
individuals as such are still the ultimate units of the theory.44

This response is both disappointing and unsuccessful. First, this response finds
the cosmopolitan begrudgingly accepting the same conservative, statist principles
that cosmopolitanism had promised to replace. Second, the cosmopolitan who
attempts this response is thrown into the awkward theoretical posture of affirm-
ing that national boundaries and state membership are morally arbitrary, while
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also conceding that these are practically indispensable. Third, and most import-
antly, this response cannot in fact rescue the purity of cosmopolitanism. For, as
we have seen, individuals are also the ultimate units of theory in Rawls’s law of
peoples. Rawls’s theory is based in his fundamental norm of legitimacy, which
takes justifiability to individuals as the measure of the legitimacy of coercive
power. So at the deepest level Rawls’s theory is also individualistic (as one expects
that all theories of global morality are). Yet Rawls’s theory is, of course, not
cosmopolitan. Cosmopolitan and statist theories can only be distinguished by
whether they refer to states or state affiliation in their primary principles – that is,
in their most specific principles that are invariant across contingencies. It is at this
level of primary principles that the cosmopolitan cannot scrub statism out. As
the proof above shows, no global theory which has primary principles that refer
to individuals can avoid classing these individuals according to their territorial
affiliations in at least some circumstances.

In Rawlsian terms, contemporary cosmopolitans have tried to fill in their
theories from bottom to top. Cosmopolitans early on proposed very progressive
principles of economic justice, such as a purely cosmopolitan difference principle
and a global resource dividend.45 Subsequently theorists such as Moellendorf
advocated a purely cosmopolitan principle of fair opportunity,46 and Pogge has
endorsed something like cosmopolitan fair value of the political liberties.47 The
efforts here have been to defend analogs of Rawls’s domestic second principle,
and an analog of the “bottom half” (fair value) of his domestic first principle. But
this upward progression cannot be completed.48 There can be no purely cosmo-
politan first principle because the description of the most basic individual right –
the right to bodily integrity – must necessarily refer to how individuals are
affiliated with sovereign territorial units.49

Statist principles such as jus ad bellum and jus in bello are by far the most highly
developed normative doctrines we have for the regulation of global affairs. The
neglect by cosmopolitans of the issues of war and peace suggests that cosmopol-
itans have been underestimating the great importance of global political stability.
As Brian Barry once wrote, in the global arena “the problem of establishing a
peaceful order eclipses all others.”50 In a slogan, we might say: “No peace, no
justice.” That is to say: peace is the first condition of justice; without peace, no
progressive economic reform will be possible. And short of a global government,
the principles of peace that maintain a stable global order will be inescapably
statist.

Conclusion

In Political Theory and International Relations Charles Beitz set out three ap-
proaches to normative international political theory: realism, cosmopolitan morality,
and the morality of states. Since realism is essentially skeptical, he concluded that
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only the last two are contenders for framing a global political morality.51 If the
argument in the last section of this paper is correct, Beitz’s list of contenders is
still too long by one. Cosmopolitanism is not only incomplete as it stands, it
cannot become a complete theory of a legitimate and stable world order. Rawls’s
law of peoples, though often surprising and perhaps in places flawed, represents a
liberal statism that is the only realized approach to global political morality that
we have.

Notes
1 John Rawls, The Law of Peoples (hereafter LoP), Cambridge, MA: Harvard University

Press, 1999. The current essay updates my article “The Legitimacy of Peoples,” in
Global Politics and Transnational Justice, ed. P. de Greiff and C. Cronin, Cambridge,
MA: MIT, 2002, pp. 53–76. There are substantial revisions throughout, and the final
section is new.

2 See for example the papers by Charles Beitz and Allen Buchanan in the “Symposium on
John Rawls’s The Law of Peoples,” Ethics, 110/4 (2000); Thomas Pogge, “The Incoher-
ence between Rawls’s Theories of Justice,” Fordham Law Review, 72 (2004): 1739–59.

3 John Rawls, A Theory of Justice (hereafter TJ ), revised edition, Cambridge, MA: Harvard
University Press, 1999; John Rawls, Justice as Fairness: A Restatement, (hereafter JasF),
ed. Erin Kelly, Cambridge, MA: Harvard University Press, 2001; see also LoP, pp. 30–
2.

4 TJ, p. 63.
5 TJ, pp. 331–3.
6 Charles Beitz, Political Theory and International Relations, with a new afterword,

Princeton, NJ: Princeton University Press, 1999; “Cosmopolitan Ideas and National
Sentiment,” Journal of Philosophy, 80/10 (1983): 591– 600. Thomas Pogge, Realizing
Rawls, Ithaca, NY: Cornell University Press, 1989; “An Egalitarian Law of Peoples,”
Philosophy and Public Affairs, 23/3 (1994): 193–224. I am here eliding some signific-
ant differences between Beitz’s and Pogge’s views.

7 To take an example of Pogge’s, “The current distribution in national rates of infant
mortality, life expectancy and disease . . . [can] be accounted for, in large part, by refer-
ence to the existing world market system” (Realizing Rawls, p. 237).

8 Pogge supported a globalized difference principle, but also suggested that a Rawlsian
should favor a more modest Global Resource Tax as a step toward an egalitarian world
order. Pogge is no longer engaged in the Rawlsian project, although he would welcome
support from Rawlsians for his current proposal, a Global Resource Dividend. See
chapter 8 of his World Poverty and Human Rights, New York: Polity Press, 2002.

9 LoP, pp. 23–30. Many have objected that Rawls’s category of “peoples” is not apt for a
global normative theory, because its use ignores the arbitrariness of international boundar-
ies and the existence of important sub-national groups. Although I share some of these
misgivings, I will not discuss this issue here.

10 LoP, p. 57.
11 Realizing Rawls, p. 246.
12 LoP, pp. 35– 43.

RLOC06 6/2/06, 3:03 PM111



112 Leif Wenar

13 LoP, p. 117.
14 LoP, pp. 117–18.
15 LoP, pp. 119–20.
16 LoP, p. 112, fn 44.
17 LoP, p. 113.
18 LoP, p. 36.
19 See, for example, chapter 7 of Pogge, World Poverty and Human Rights.
20 LoP, pp. 119–20.
21 Rawls’s attention to legitimacy finds its fullest expression in Political Liberalism (here-

after PL), New York: Columbia University Press, 1993. See David Estlund, “The
Survival of Egalitarian Justice in John Rawls’ Political Liberalism,” Journal of Political
Philosophy, 4/1 (1996): 68–78; Allen Buchanan, “Justice, Legitimacy, and Human
Rights,” in The Idea of a Political Liberalism, ed. Victoria Davion and Clark Wolf,
Boston, MA: Rowman & Littlefield, 2000, pp. 73 – 89; and Burton Dreben, “On Rawls
and Political Liberalism,” in The Cambridge Companion to Rawls, ed. Samuel Freeman,
Cambridge: Cambridge University Press, 2003, pp. 316 – 46.

22 PL, pp. 427–9.
23 I derive this generalized principle of legitimacy, which applies to both liberal and

nonliberal societies, from Rawls’s liberal principle of legitimacy (PL, p. 137). The phrase
“decent or reasonable” reflects Rawls’s usage in The Law of Peoples that ties “reason-
able” to liberal societies and “decent” to legitimate nonliberal societies. I show in more
detail how an interpretation of all of Rawls’s major writings can be organized around
this general principle of legitimacy in “The Unity of Rawls’s Work,” Journal of Moral
Philosophy, 1/3 (2004): 265–75.

24 PL, pp. 16, 109; LoP, pp. 65– 8, 83, 93; JasF, p. 6.
25 PL, pp. xvi–xviii.
26 PL, pp. 36– 8.
27 PL, pp. 8–15.
28 PL, p. 8.
29 PL, pp. 156–7; LoP, p. 141.
30 LoP, p. 18.
31 For the view that peoples should be treated as free and equal regardless of how they see

themselves, see Beitz, “Cosmopolitan Ideas and National Sentiment,” p. 596; Pogge,
Realizing Rawls, p. 270; and Andreas Føllesdal, “The Standing of Illiberal States,
Stability and Toleration in John Rawls’ ‘Law of Peoples,’” Acta Analytica, 18 (1997):
152–3.

32 A point made well by Pogge in “An Egalitarian Law of Peoples,” pp. 209–10.
33 For critiques of Rawls on these topics see, for example, Charles Beitz, “Rawls’s Law of

Peoples,” Ethics, 110 (2000): 669–96; Allen Buchanan, “Rawls’s Law of Peoples: Rules
for a Vanished Westphalian World,” Ethics, 110 (2000): 697–721; Pogge, “An Egalitar-
ian Law of Peoples,” and “Rawls on International Justice,” Philosophical Quarterly, 51
(2001): 246–53; Simon Caney, “Survey Article: Cosmopolitanism and the Law of
Peoples,” Journal of Political Philosophy, 10 (2002): 95–123.

34 In “The Legitimacy of Peoples,” I proposed a supplemental original position argument
– here omitted for reasons of space – that aims to give more attention to individuals as
members of the global economic order.

35 LoP, pp. 33– 4.

RLOC06 6/2/06, 3:03 PM112



Why Rawls is Not a Cosmopolitan Egalitarian 113

36 See Buchanan, “Rawls’s Law of Peoples: Rules for a Vanished Westphalian World,”
p. 708.

37 LoP, pp. 29, 34.
38 LoP, pp. 25– 8, 107.
39 LoP, pp. 106–7.
40 On this point see Pogge, “An Egalitarian Law of Peoples,” pp. 208–11.
41 TJ, p. 18.
42 Pogge, World Poverty and Human Rights, p. 169.
43 The Iraqi invasion of Kuwait in August 1990 was very quick, a matter of days. By the

time the world fully appreciated what had happened, the Kuwaiti royal family had fled
and Iraq was governing Kuwait as its “19th province.” Thus by the time of the US
invasion, the Iraqi soldiers in Kuwait – who were in any case not the only Iraqis killed
in the war – were posing no exceptional threat to the lives of Kuwaitis (beyond the
standard threats of law enforcement). Nor before the US attack were the Iraqi soldiers
posing a threat to American lives; certainly before the US attack (and often during it)
the Iraqi soldiers were no threat to the American soldiers who later killed them.

44 The language of “ultimate units” of a theory is from Pogge, “An Egalitarian Law of
Peoples,” p. 48.

45 Charles Beitz, Political Theory and International Relations, pp. 125–76; Pogge, “An
Egalitarian Law of Peoples,” and World Poverty and Human Rights, pp. 196 –215.

46 Darrel Moellendorf, Cosmopolitan Justice, Boulder, CO: Westview Press, 2002, pp. 78–
80.

47 Pogge, “An Egalitarian Law of Peoples,” p. 196.
48 Thus there can be no pure “cosmopolitan law of persons.” Andrew Kuper, “Rawlsian

Global Justice: Beyond the Law of Peoples to a Cosmopolitan Law of Persons,” Political
Theory, 28 (2000): 640–74.

49 It is important to emphasize that cosmopolitans have said explicitly that they have not
attempted to present a unified and comprehensive cosmopolitan theory of the kind I am
discussing. See, for example, Beitz, Political Theory and International Relations, p. 6;
and “Rawls’s Law of Peoples,” p. 695.

50 Brian Barry, Political Argument: A Reissue with a New Introduction, New York and
London: Wheatsheaf Harvester, 1990 (1965), p. lxxiv.

51 Beitz, Political Theory and International Relations, pp. 181–3. For Beitz’s further
thoughts on the tripartite division of theories, see his Afterword to the 1999 edition.

RLOC06 6/2/06, 3:03 PM113



114 Leif Wenar

RLOC06 6/2/06, 3:03 PM114



Human Rights as Moral Claim Rights 115

Part III

On Human Rights
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7

Human Rights as Moral
Claim Rights

Wilfried Hinsch and Markus
Stepanians

In this paper we give a broadly sympathetic review of Rawls’s minimalist approach
to human rights in his The Law of Peoples (LoP).1 However, in many respects the
Rawlsian account stands in need of further elaboration. We attempt to provide
such an elaboration in terms of a Hohfeldian analysis of human rights as (moral)
claim rights. In section 1 of the paper we briefly summarize Rawls’s somewhat
sketchy comments on human rights in LoP. In section 2 we explain our under-
standing of human rights as moral claim rights. In section 3 we defend Rawls’s
minimalist approach against objections brought forth by Téson, Tasioulas, and
Beitz among others.

1 Human Rights in Rawls’s The Law of Peoples

Human rights play an important role in John Rawls’s conception of international
justice in The Law of Peoples. The sixth entry in his “basic charter of the Law of
Peoples” requires that peoples honor human rights (LoP: 37). These rights set a
limit to a regime’s internal autonomy (LoP: 27, 42, 79f.). According to Rawls,
the violation of human rights is, next to self-defense, one of only two reasons
capable of justifying not only diplomatic and economic sanctions but, as a last
resort, also military interventions (LoP: 37f., 81, 93f.n). Only societies that honor
the human rights of their members (and are non-aggressive) may consider
themselves safe from the threat of external political sanctions and international
intervention. They, and only they, can claim a right to war in self-defense (LoP:
92). Clearly, human rights matter. Given their significance for his Law of Peoples,
it is surprising how little Rawls says about the nature of human rights. It seems as
if human rights were taken by him as more or less firmly established elements of
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our moral common sense: “I leave aside the many difficulties of interpreting
these rights [ . . . ] and take their general meaning and tendency as clear enough”
(LoP: 27). All we get in terms of explanation from reading The Law of Peoples
is basically this:

1. Human rights are neither constitutional rights nor rights “that belong to
certain kinds of political institutions.” Rather they set a “necessary, though
not sufficient, standard for the decency of domestic political and social insti-
tutions” (LoP: 79f.).

2. Human rights are “universal rights” in that “they are binding on all peoples
and societies, including outlaw states” (LoP: 80f.).

3. Human rights are necessary conditions of social cooperation that are recog-
nized by all decent regimes (LoP: 65, 68).

4. Human rights are not supposed to be justified in terms of any particular
comprehensive religious, philosophical, or moral doctrine, because doing so
would be divisive in a pluralistic world (LoP: 68, 81).

5. Human rights are a proper subset of the basic rights and liberties protected
by liberal societies (LoP: 68, 78f., 81). They are particularly “urgent rights”
(LoP: 79). On page 65 of LoP Rawls lists the following rights: the right to
life (including a right to the means of subsistence and security), the right to
liberty (including freedom from slavery and serfdom and “a sufficient measure”
of liberty of conscience), the right to (personal) property, and the right to
formal equality.

More comprehensively, Rawls takes all rights specified in the articles 3 to 18 of
the Universal Declaration of Human Rights from 1948 to be “human rights
proper” (LoP: 80n). Rawls’s reference to the Universal Declaration adds to the
list on page 65 freedom of movement and the right to immigration (art. 13; for
immigration see also LoP: 74), the right to asylum (art. 14), the right to a
nationality (art. 15), and equal rights to marry without being subject to ethnic or
religious discrimination for men and women (art. 16). Articles 6 to 12 give us a
more fine-grained account of the right to formal equality (before the law) and the
protections of habeas corpus and due process.

6. Conspicuously not included in the Rawlsian list of human rights is the right
to equal political participation and the right to an unconstrained liberty of
conscience (cf. LoP: 65n, 74). Also missing is the demand of full equality for
women. Rawls stresses, though, that decent societies must make special efforts
to strengthen the representation of women in their consultation hierarchies
(LoP: 75) and also “elements” of equal justice for women are required by a
well-ordered society (LoP : 117).

7. Well-ordered societies are supposed to establish “new institutions and practices”
in order to protect human rights beyond their own borders (LoP: 48, 93).
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By and large, this brief synopsis covers everything about human rights to be
found in LoP. Given the scarcity of explanatory help from Rawls, it is small
wonder that the human rights minimalism2 of the Law of Peoples has not found
much approval. Nevertheless, we shall propose a somewhat sympathetic interpreta-
tion of the Rawlsian approach.

2 Human Rights as Universal Claim Rights

It is understood that the human rights of the Law of Peoples are not constitu-
tional or legal rights. But what kind of right or, more generally, what kind of
normative standard are they? One way to make sense of what Rawls says about
human rights in LoP is to conceive of them as universally valid moral rights.
Following this line of thought, what we want to know is, firstly, what makes a
particular normative standard a right; secondly, what makes it a moral right; and
thirdly, what makes it a universal moral right. Unfortunately, Rawls does not give
us much of an answer to these questions. But we need an answer in order to
assess the various misgivings about Rawls’s account of human rights has been
brought forward by, among others, Fernando Tesón, Charles Beitz, and John
Tasioulas.3

In the light of what is said in LoP it seems defensible to understand Rawls’s
Law of Peoples on the basis of something like the “classical view” about rights.
The classical view takes human rights to be “claim rights” in Hohfeld’s sense and
not merely valid moral claims. Even in their simplest form these rights are not
merely two-term relational claims between a person and a good the person has a
claim to (e.g. life, liberty, and security). Rather, they are three-term relational
claims between a person as the claim holder, a good, and another person who
bears the corresponding (relational) duty to make good on the claim in question.
Since the existence of a duty bearer is a necessary condition for the existence of a
claim right, it takes at least two agents for a right to exist. Three-term claim rights
are, in contrast to mere (two-term) claims, interpersonal relations between a right
holder and a duty bearer. And since we are talking about human rights, the
person in the claimant position is a human being (a natural person) whereas the
duty bearer may either be a natural or a non-natural person (e.g. a state or state
agency).

According to Paul Sieghart, the view of rights underlying international human
rights law takes the existence of a duty bearer not only to be necessary but to be
sufficient as well: “In all legal theory and practice, rights and duties are sym-
metrical . . . if I have a right, someone else must have a correlative duty; if I have
a duty, someone else must have a corresponding right.”4 But despite Sieghart’s assur-
ance to the contrary, the second implication from legal duties to legal rights is, at
least in this unqualified form, doubtful and highly controversial. Many lawyers
would argue that having a legal duty towards someone is a necessary, but by no
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means a sufficient condition for someone else’s possessing a correlative legal right.
Moreover, moral theory and practice seems to allow for “imperfect” moral duties
towards others without those others having corresponding rights. Candidates
for such imperfect duties are, for example, duties of charity and benevolence
towards everyone. Whatever the truth in this matter, for our purposes it is sufficient
to endorse the considerably weaker conceptual implication that if A has a claim
right to X, then there must be a B that has a correlative duty concerning X
towards A.

We take it that the human rights identified by Rawls as a part of the Law of
Peoples are best understood as claim rights in this sense. Consider the family of
rights guaranteed by article 3 of the Universal Declaration: “Everyone has the
right to life, liberty and security of person.” Here we have three fundamental
values life, liberty, and security of person and we have the idea that these values
are to be protected by a right, or more precisely, by a complex multitude of rights
against many persons, with the familiar structure of “claim rights.” Claim rights
imply multitudes of pretty specific duties. To endow one person with a claim
right is e definitione to impose corresponding duties on one or more others. And
the violation of a person’s claim right implies the non-fulfillment of at least one of
these duties, be they negative duties of non-interference or positive duties of
providing a certain good or service. Hence, proceeding from the human right
stated in article 3 of the Universal Declaration, we may promptly arrive at the
prohibition of article 4, “No one shall be held in slavery or servitude,” which
imposes on everyone negative duties of not holding other human beings in
slavery or servitude. Or, take the human right of equal recognition as a person
before the law (art. 6) and of equal protection of the law (art. 7), and you readily
derive not only the prohibitions of article 9, “No one shall be subjected to
arbitrary arrest, detention or exile,” imposing certain negative duties on courts
and state agencies, but also positive duties of public recognition and protection.

Violating a human right, then, consists in the non-fulfillment of rather clear-cut
negative or positive duties that go along with the right and account for its
respective regulative force. Indeed, if human rights are more than mere “consid-
erations” to be taken into account but not necessarily acted upon, this is because
they impose pretty specific duties – i.e. peremptory demands to perform certain
actions or to abstain from their performance – on more or less well-defined
agents, be they natural or non-natural persons. Note that on this understanding
it is not the existence of institutionalized enforcement mechanisms that gives
practical importance to claim rights in the first place – even though these mech-
anisms will normally increase their effectiveness – but the individual and social
recognition of the implied duties.

The duties following from human rights do not only involve primary duties of
direct compliance with the requirements of the right in question but also secondary,
auxiliary duties of assistance or protection. The latter have to be discharged if the
primary duties go unfulfilled or can be expected to go unfulfilled. They are
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“secondary” or “auxiliary duties” because the requirement to act on them is
contingent upon the non-fulfillment of other (primary) duties.5 The right to life,
for example, imposes negative primary duties of not killing others on everybody
and it also imposes auxiliary duties of protection and assistance for the (potential)
victims of violent crimes at least on some agents. For example, there may be
corporate agents that have been established inter alia for protecting people against
violent crime (like the state) and there may be natural duty bearers that, in a
given situation, can provide the necessary help at acceptable costs. It follows from
the fact that human rights do not only involve correlative primary but also
secondary auxiliary duties that not only primary duty bearers can violate a
person’s human rights but also auxiliary duty bearers, viz. if they fail to discharge
their duties of protection or assistance towards those whose rights are not
respected.

This links up with another important aspect of the classical understanding of
rights: the requirement of their social protection. John Stuart Mill has emphas-
ized this aspect. A right, Mill maintains, is something “which society should
protect me in the possession of.”6 Given this understanding, it is part of the
definition of a right that it involves a general requirement of its social protection
and, under suitable circumstances,7 may impose auxiliary duties of protection and
assistance. At this point, it is important to carefully distinguish two distinct claims.
There is the claim (A) that rights, in virtue of their definition, involve a normative
requirement of social protection (they ought to be protected by society) and
hence, under suitable circumstances, impose auxiliary duties of protection and
assistance on third parties. And there is the claim (B) that rights, in virtue of their
definition, actually have to be enforceable. We deny (B) but affirm (A).

Our understanding of human rights as moral claim rights comprises, then,
three main elements: (1) a fundamental human value; (2) claims that arise from
that value, but by themselves do not imply concrete duties of specified agents;
and finally, (3) the (primary and secondary) duties implied by the right which are
a necessary condition of its existence.

What makes a right a moral right, we suggest, is that the involved claim to
something can be justified with exclusive reference to the value basis at its center,
the intuitive idea being that people have moral rights because of the importance
of the core value for their autonomy and well-being as human persons. The claim
that human rights are universal moral rights may then be explained as follows:
They are (a) universal in the sense of having a universal value basis the values of
which (life, liberty, security) are of such a significance for a human life worth
living that their protection normally cannot be reasonably denied to any human
being.8 In virtue of their universal value basis human rights are (b) universally
valid claims, i.e. valid claims all individuals have to certain goods. They are
universal in the sense that every person has these rights.

Note that this terminology is at odds with Rawls’s saying that human rights are
“universal” in that “they are binding on all peoples and societies, including
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outlaw states” (LoP: 80f.) in two respects. Firstly, we think that a special justifica-
tion is required for restricting the scope of possible duty bearers and rights
violators, as Rawls does, from all agents (including natural persons, organizations,
and institutions) capable of protecting or violating rights to peoples, to societies
and states only. This should in any case not be done from the outset through the
choice of a certain terminology. Secondly, we think it more in line with common
practice to reserve the attribute “universal” for rights everybody has, i.e. human
rights. However, it is nonetheless important to distinguish clearly between every-
body’s having a right and having a right against everybody. We mark this distinc-
tion terminologically by calling a right “universal” if and only if everyone possesses
it; but a right is “general” if and only if it is held against everybody. The
significance of the distinction between right-holder universality and duty-bearer
generality lies in the fact that it allows for the possibility of non-universal but
general rights as well as universal, though non-general, i.e. special rights.9 Indeed,
there are human rights against some, but not necessarily all other agents.

We emphasize again that it is the implied duties that turn a valid moral claim
into a claim right and not its institutionalization or entrenched practices of
mutual criticism and (formally or informally) socially enforced compliance. To say
that something is a moral right is to say that it has a certain relational normative
structure involving (1) a right holder, (2) a duty bearer, and (3) a content that
specifies what the right holder has a right to. There is no denying that established
institutions and recognized practices of criticism typically enhance the regulative
force of (moral) rights. Indeed, such institutions and practices are, practically
speaking, prerequisites of any form of social order that effectively protects the
moral rights of individuals. Nevertheless they are, in our view, not constitutive
elements of the concept of a right. What is constitutive for the existence of a right
is a normative requirement of its social protection, which in turn, under suitable
circumstances, gives rise to specific duties of protection and assistance.10

Clearly, Rawls’s account of the human rights that are a part of his Law of
Peoples ultimately has to rely on some such non-institutional understanding of
human rights in order to make good on the claim that these rights are universal
and general rights irrespective of already existing institutions and entrenched
social practices.

3 Human Rights Minimalism and
the Problem of Justification

To allow for an unforced agreement on the Law of Peoples that is not parochial
or subject to the charge of Western imperialism, human rights must not be
expounded in terms of controversial comprehensive philosophical or religious
doctrines (LoP: 68, 81). That much seems uncontroversial. Still, we need an
account of these rights that explains why they are universally valid and generally
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binding and why they are so important. After all, it is not only comprehensive
doctrines that are subject to reasonable disagreement; human rights are contested
as well. In view of the rather sparse and minimalist account of human rights in
LoP, one may also wonder why so many rights acknowledged as human rights in
international declarations and covenants are not included in Rawls’s short-list.

In his earlier work, Rawls conceives of basic rights and liberties – the rights and
liberties incorporated in his first principle of justice and effectively guaranteed in
well-ordered liberal democracies – as basic goods that all persons need in order to
adequately develop and exercise the capacities constitutive for their moral agency,
i.e. their capacities for rational action, fair cooperation and for the pursuit of the
individual and the common good (cf. Political Liberalism [PL], VIII11). Since
Rawls considers the human rights of the Law of Peoples to be a subset of the
rights identified by his first principle of justice (LoP: 68, 78f., 81) human rights
clearly qualify as basic goods, too. There is no reason, then, to assume that their
value basis is different from the value basis of those liberal basic rights and
liberties that are part of the first principle of justice as fairness. And there is also
no reason to assume that the rationale for the human rights of the Law of Peoples
is basically different from the rationale for the basic rights and liberties of domestic
justice in Rawls’s earlier writings. In some way or other, individuals need the social
protection of these rights as a precondition for the development and exercise of
their moral powers, and this is supposed to hold true independently of how the
conceptions of rationality, fairness, and the good involved are spelled out.

Both in LoP and in his earlier work, Rawls seems to rely on the same general
(and hard to reject) notions of social cooperation and moral agency. It is worth
remembering how Rawls in PL derives his idea of the citizen as a person with two
moral powers from the idea of social cooperation as a mutually advantageous
social activity that is regulated by reciprocally recognized rules (PL: I.3). The
original position is used in this context as a device of representation to derive
from these fundamental ideas specific principles of justice that, among other
things, demand equal basic rights and liberties for all citizens (PL: I.4).

Now compare Rawls’s account of human rights in The Law of Peoples. Follow-
ing the argument in LoP, §8.2– 4, not only liberal societies but all decent societies
affirm a law of peoples that guarantees certain basic human rights. Decent soci-
eties endorse these rights for the simple reason that they are decent societies,
i.e. forms of social cooperation rather than mere command systems. It is part of
the definition of a decent society that it be internally regulated by an idea of the
common good that includes the good of all its members and that it is based
on reciprocal obligations rather than mere command by force (LoP: 65ff.).12

The requirement to honor human rights joins in with this idea of a decent
society. “What have come to be called human rights are recognized as necessary
conditions of any system of social cooperation. When they are regularly violated,
we have command by force, a slave system, and no cooperation of any kind”
(LoP: 68, cf. 65).
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The intuitive idea of the argument is simple enough and quite persuasive. If
human rights are basic goods that individuals need to develop and exercise the
basic capacities constitutive of their moral personality, no society that fails to
protect these rights can reasonably claim to promote the common good of its
people and can demand compliance as a matter of obligation rather than brute
force. Both the argument in PL and the argument in LoP rely on the normative
idea of social cooperation (as opposed to mere command by force) and trade on
the fact (explicitly in PL, implicitly in LoP) that cooperation, unlike a mere
command system of social coordination, presupposes a form of human agency
that is conditional upon a sufficient degree of social protection for certain basic
individual rights.13

Still, there are differences in how the idea of social cooperation is spelled out
in detail in both arguments, the main difference being that what is constitutive
of decent societies is social cooperation simpliciter whereas what is constitutive of
liberal societies is social cooperation among free and equal citizens. However,
given the background structure of arguments to be found in PL and given
Rawls’s account of human rights in LoP, what seems in need of justification is not
so much that there are generally binding human rights. What seems puzzling is
rather that according to Rawls, not all basic rights and liberties (identified as basic
goods in the context of the conception of justice as fairness) are human rights
that every social order must protect. Assuming that the argument for the human
rights of the Law of Peoples and the argument for the scheme of equal basic
liberties in Justice as Fairness are really as closely connected as we suggest, the
question arises how the same kind of argument can yield two different kinds of
moral standards: the minimalist human rights standard of decency and the more
ambitious standard of equal basic rights and liberties of fully just liberal societies.

Now, the development and exercise of moral capacities and the realization of
the corresponding values of human autonomy and individual well-being may
come in varying degrees. Both the argument for human rights and the argument
for equal basic liberties, therefore, have to rely on a threshold notion of “ad-
equate development and exercise” or “adequate realization” where adequacy is
judged from an appropriately defined moral point of view. What seems adequate
from one point of view may be inadequate from another. Hence, different stand-
ards for the protection of basic rights – the minimal human rights standard of
decency and the equal basic liberty standard of fully just liberal societies – may be
in order from different evaluative perspectives. Offhand it also seems clear that
the standards defining the fair terms of cooperation among free and equal citizens
must be more ambitious standards than those defining the line between a “a slave
system” and a scheme of social cooperation based on a common good conception
of justice.

We shall not go into the sparse details of Rawls’s account of this distinction
and whether he actually draws the line where it should be drawn. There will be
reasonable disagreement about whether a society can fail to protect certain rights
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– say, fail to protect full equality for women or equal political liberties for all
citizens – and still be a decent society rather than (at least partially) a system of
mere command by force. There also may be reasonable disagreement about what
counts as a “regular violation” of those most basic human rights that define the
minimal threshold of decency. But there can hardly be reasonable disagreement
that some threshold of human rights protection has to be met in order to confer
at least minimal moral standing on a social system and it also should be clear that
the requirements of this threshold have to be considerably weaker than the equal
basic liberty requirement for fully just liberal societies.

Rawls’s contention that not all societies need to meet the standards of full
liberal justice in order to be considered decent societies that deserve respect and
toleration has been sharply criticized. Early on in a discussion of Rawls’s Amnesty
Lecture in Oxford 1993, Fernando Tesón argued that Rawls is “too forgiving
of serious forms of oppression” because his list of basic human rights neither
includes the rights of freedom of expression and association nor the rights of
democratic participation.14 Tesón blames Rawls, in particular, for being insuffi-
ciently sensitive to the concerns and problems of democratic dissidents and human
rights reformers in nonliberal hierarchical societies.15 Sure enough, a decent
hierarchical society is characterized by a decent consultation hierarchy. Minorities
and dissenters that do not endorse the comprehensive conception of the good
regulative in their society have to be heard and responded to in the society’s
political decision-making process (LoP: §9). Once political decisions are taken in
line with the regulative comprehensive conception, however, the lack of freedom
of expression and association precludes that further opposition may be publicly
organized and voiced.16 Moreover, given that the freedoms of liberal democracy
are not on Rawls’s short-list of basic human rights, dissidents in hierarchical
societies cannot hope to find the public support of liberal democracies that accept
the Rawlsian guidelines of foreign policy. Tesón sees this as an unacceptable
constraint on international free speech and concludes that Rawls’s minimalism
“inflicts a serious blow to human rights activism . . . by weakening the grounds
on which nations can press each other.”17 Tesón also argues that Rawls’s
minimalism is at odds with the development of international law after the Second
World War and “fails to meet the considered moral judgments of the international
community. The range of human rights that is now recognized by international
law considerably exceeds the modest requirements of legitimacy proposed by
Rawls.”18

Many details of Tesón’s criticism of Rawls’s Amnesty Lecture from 1993
cannot be upheld after the publication of The Law of Peoples in 1999.19 Moreover,
what Tesón says about the broader understanding of human rights in contempor-
ary international law is questionable. Firstly,20 there seems to be wide agreement
now that the international declarations and covenants drafted after the Universal
Declaration of Human Rights of 1948 have more entries for human rights than
could be reasonably recognized as universal moral standards generally binding

RLOC07 6/2/06, 3:03 PM125



126 Wilfried Hinsch and Markus Stepanians

irrespective of local institutions, traditions, and circumstances. An example often
mentioned is the alleged right to “periodic holidays with pay” stated in article 24
of the Universal Declaration. Indeed, the unprincipled proliferation of human
right claims in international documents explains why Rawls (and others)21 began
to pursue more austere approaches. It is this fact that motivates his distinction
between “human rights proper” and mere “liberal aspirations” (LoP: 80n).22 Sec-
ondly, we cannot take the international human rights documents at face value, so
to speak, if we wish to find out which human rights are binding law. All the
major human rights instruments of contemporary international law are subject to
extensive reservations by state parties, typically made in order to protect national
political structures, domestic religions, or local traditions. Thirdly, states are parties
to international human rights agreements for all kinds of political considerations
and sometimes for cynical reasons that have nothing to do with the “considered
moral judgments of the international community.”23 Even if the international
community had “considered moral judgments,” there is little reason to assume
that positive international law gives us a clear idea of what they are.

Still, Tesón’s straightforward criticism of Rawls’s Amnesty Lecture has set the
stage for the ongoing critical discussion of the Law of Peoples. Charles Beitz
agrees with Tesón that the Law of Peoples endorses too limited a range of human
rights and is “excessively deferential to societies with discriminatory or undemo-
cratic institutions.”24 Beitz also notes that Rawls’s account of human rights is at
odds with contemporary international law but he does so in a more general and,
indeed, more convincing way than Tesón. According to Beitz, Rawls ends up with
his short-list of human rights – not including the rights constitutive of liberal
democracies as identified, for example, by the articles 19–21 of the Universal
Declaration – because of his narrow understanding of the role of human rights in
international politics.25

Rawls’s account of human rights contrasts, indeed, starkly with what Beitz calls
the “conventional view” which found expression, for example, in the Universal
Declaration. The “conventional view” gives human rights a broad political role.
According to the Universal Declaration, human rights serve as “a common stand-
ard of achievement for all peoples and nations.”26 They are standards of conduct
not only for governments and international institutions but also for the various
non-governmental organizations in the emerging global civil society. Human
rights are seen as shared goals of political reform and not, as Rawls sees them,
merely as a constraint on political sovereignty.27 On Rawls’s understanding human
rights (proper) regulate the legitimacy of international intervention: regimes that
meet the minimum standard are safe from external interferences whereas regimes
that do not meet that standard are properly subjected to external sanctions and
even military interventions.28 Indeed, on the basis of this role, nothing may be
considered a human right that could not, at least in principle, function as a
warrant for foreign interference and, as a last resort, for military intervention. It
goes without saying that not all rights identified as human rights (say, in the
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Universal Declaration) meet this criterion. As Beitz points out, it is the narrow
understanding of the role of human rights – namely, to regulate and to justify
external interference and intervention – that explains the minimalism of the Rawlsian
human rights list: “[A] less restricted understanding of the political role of human
rights would suggest a different view of their justification and, most likely, a more
expansive interpretation of their content.”29

John Tasioulas has taken up this line of argument and has given it a
conceptual twist. Like Tesón and Beitz, Tasioulas has serious misgivings in
particular about the exclusion of democratic participation rights from Rawls’s
short-list. In his analysis, Rawls’s minimalism follows from a conflation of questions
concerning the recognition of rights in an ideal theory of justice and questions
concerning the enforcement of rights (e.g. by military intervention) in the non-
ideal world in which not all agents comply with the norms of ideal theory.
Establishing the existence of a human right as a matter of ideal theory is, Tasioulas
argues, “independent of establishing the remedial question of how violations of
such norms are best dealt with.”30

It would be a shame, if it were true, that Rawls conflated questions of ideal
theory with questions of law enforcement. Rawls is quite explicit in his intention
to separate questions of the ideal theory of right and justice from the problems
of public international law and its enforcement: “This monograph is neither a
treatise nor a textbook on international law” (LoP: 5). Moreover, it is a classroom
exercise to show that one may recognize the existence of a particular (moral)
right and still deny that it should (or even could) become positive law or that it
should (or even could) be enforced on a particular occasion. Concerning this
point we are in full agreement with Tasioulas (see section 2 above). Is Rawls
(notwithstanding his better intentions) actually guilty of making the fundamental
mistake Tasioulas ascribes to him? We do not think so.

Indeed, we deny that Rawls’s account of human rights is flawed because it
presupposes a tight connection between human rights (proper) and reasons for
intervention. It would be a mistake to define international human rights as norms
whose grave violation by a political regime justifies (in principle) international
intervention by military force. Doing so would set up an entirely arbitrary threshold
for membership in the class of human rights. It would by fiat exclude all rights
compliance with which could always be achieved in better ways than through
military intervention (or could never be achieved by military intervention but
perhaps in other ways) without even taking notice of the value of these rights
for their holders and of how serious the violations that have to be dealt with are.
However, Rawls says nowhere in LoP that military intervention (or coercive inter-
vention)31 defines the crucial benchmark for membership in the class of human
rights. Rather, he speaks of “forceful intervention”: The fulfillment of human
rights by a society “is sufficient to exclude justified and forceful intervention by
other peoples” (LoP: 80). It is obvious from the immediate verbal context that
“forceful intervention” in the quoted passage cannot mean “military intervention”
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because the passage continues: “. . . for example, by diplomatic and economic
sanctions, or in grave cases by military force” (ibid.). Rawls does not claim that
there is a necessary connection between human rights and military intervention in
particular but only between human rights and the justifiability of intervention in
general.32

One could, of course, endorse Tasioulas’s more radical critique and argue that
even maintaining a more general (but still necessary) connection between human
rights and (military or non-military) intervention is still unacceptable. It may be
seen as resting on a conflation of the two questions (a) which rights exist and (b)
which reactions to the violation of existing rights seem appropriate upon due
consideration of all relevant circumstances. In the light of what we said in section
2 two comments seem in order.

Firstly (and obviously), to say that violations of human rights in principle justify
“forceful intervention” is not to say that whenever human rights are seriously viol-
ated an intervention is justified. Whether, all things considered, an intervention is
actually justified depends in every particular case on the circumstances. Even in
the case of serious human rights violations on a large scale, there may be decisive
countervailing reasons not to intervene. Since, practically speaking, we can never
rule out the existence of countervailing reasons in advance, it is clear that all the
rights on Rawls’s short-list (or, indeed, on any human rights list one might think
of ) can only provide pro tanto reasons for intervention in other countries.

Secondly, to maintain that international human rights violations by themselves
are not even pro tanto reasons for intervention, as Tasioulas does, strikes us as an
extravagant and eventually untenable position.33 Why should we care so much
about whether a certain right qualifies as a universally valid international human
right, if we did not believe that these rights, at least in principle, justify interna-
tional action aiming at the protection of fundamental human values all over the
world? In section 2 we have opted for the “classical view” of rights, which explains
the regulative force of rights in terms of their correlative duties. It is not, we said,
the existence of institutionalized enforcement mechanisms that gives practical
significance to a right in the first place but the social recognition of the corre-
sponding duties. These duties involve, as we have seen (in section 2), not only
primary duties of direct compliance but also auxiliary duties of protection and
assistance. If we take it (a) that the point of human rights is to protect individuals
and to secure the realization of certain basic values for them by imposing duties
on others, and if we also accept (b) Mill’s statement that it is constitutive for a
right that it involves a requirement of its social protection, then it seems hard to
deny (c) that human rights provide at least pro tanto reasons for third-party
intervention whenever they are violated. And since we are discussing interna-
tional human rights, i.e. rights that are binding on political regimes, the auxiliary
duties of protection and assistance are naturally conceived of as duties that tran-
scend the borders of domestic societies and constitute pro tanto reasons of inter-
national intervention by other governments and international institutions.34
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How do these rather abstract considerations about rights and duties bear on
the question of whether there is a right, say, to democracy or to full gender
equality? As they stand, they fail to provide us with concrete answers, positive or
negative. However, they tell us something about the kind of argument we need
to support the answer we eventually come up with. If human rights are conceived
as claim rights the existence of which requires not only a sound value basis but an
appropriate allocation of correlative duties, the crucial test for establishing the
existence of a particular right is this. We have to check whether, on balance, the
value basis of the right warrants the imposition of the respective duties (including
duties of third-party intervention) or whether the fulfillment of these duties
would require sacrifices that from a moral point of view seem unacceptable. And
this test applies, of course, for any candidate for the list of human rights proper,
be it the right to democracy or the right to full gender equality.

Rawls clearly maintained that hierarchical societies, which meet his minimum
threshold of decency but fall short of political equality, nevertheless meet moral
requirements that are “sufficient to override the political reasons we might have
for imposing sanctions on, or forcibly intervening with, its people and their
institutions and culture” (LoP: 83). There will always be reasonable disagreement
about this answer. Balancing the value of democracy against the value of political
sovereignty and independence and evaluating the chances and long-term con-
sequences of international interventions of all sorts is a difficult business. Therefore,
the only point we want to make here is that to simply do away with the idea that
rights imply duties, and that these duties include duties of assistance, is not a
satisfactory solution to the problem of identifying human rights. The gains we could
make that way in terms of entries in our list of human rights would come at the
price of a significant loss of regulative force and protective value for each of them.

One difficulty one still may have with Rawls’s idea of a minimal standard of
decency is that Rawls seems to derive it from one set of considerations – dealing
with the appropriateness of political, economic, and military sanctions (cf. LoP:
83f.) – but that he subsequently applies this idea in a very different setting,
dealing with the question which societies should be regarded as “members in
good standing” of a society of peoples and are therefore represented in the
second original position where the principles of international justice are selected
(cf. LoP: 59f.). It is one thing, one may object, to say that as a matter of practical
international politics, societies that meet Rawls’s standards of decency should be
tolerated and not subjected to any kind of external sanctions. But it is another to
grant these societies, in effect, a veto power in the determination of the principles
of international justice. Meeting minimal standards of basic human rights protec-
tion and political participation may suffice to warrant respect and toleration and
may yet not be enough for equal veto powers. After all, the principles of justice
chosen in the second original position must not be compromised by the existence
of injustice. And, of course, for Rawls merely decent societies are not fully just
societies (LoP: 78, 83).
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The answer to this problem depends on whether we conceive of the Law of
Peoples as a set of norms that in the absence of countervailing reasons should (if
possible) be enforced or not. If we follow Rawls (LoP: 25ff., 81 and our own
argument in this section), the minimal standards of decency that warrant respect
and toleration also warrant equal representation in the second original position.
Otherwise, the inconsistency could arise that the norms of international justice
selected only by well-ordered liberal societies (requiring, perhaps, full liberal
justice) in the second original position must at the same time be enforced and not
enforced. They must be enforced because they are part of the Law of Peoples;
and they must not be enforced because the societies that violate them are decent
societies that may claim respect and tolerance for their form of social order even
though they do not meet the requirements of fully liberal justice.
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8

Rawls’s Narrow Doctrine
of Human Rights

Alistair M. Macleod

Sponsorship of a truncated doctrine of human rights provides a tempting escape
from the many problems presented by efforts to secure worldwide recognition
of, and respect for, a broad swath of human rights. The aim is to undercut
objections to too robust a regime for the international enforcement of human
rights by pruning, perhaps quite drastically, the list of rights to which such a
regime is committed.1 Human rights “minimalism” comes in at least two ver-
sions. According to the first – “justificatory minimalism” – a short list is attractive
because it contains (it might be thought) the only rights for which a credible
justification can be mounted. Alternatively – for “enforcement minimalism” – a
short list is to be preferred if potentially dangerous trends towards international
enforcement of human rights on too broad a front are to be headed off.

Both kinds of minimalism can take a number of forms. For example, for
what might be dubbed “principled” justificatory minimalism, no justification is in
principle available for any but the most fundamental of the rights on longer lists
of human rights. Such rights as the right not to be killed at will or the right not
to be tortured may on this view qualify as bona fide human rights, even if no
credible case can be mounted for according recognition as human rights to such
putative rights as the right to health care and the right to education. By contrast,
for what might be called “pragmatic” justificatory minimalism, the issue is not
whether a justification for longer lists of human rights can in principle be defended
but whether, when issues of justification are looked at more pragmatically, the
prospects are good for the achievement of an international consensus about any
but the most fundamental of putative human rights.

While the central concern of enforcement minimalists is different – namely, to
moderate any novel enthusiasm there may be for the adoption by the interna-
tional community of interventionist measures to protect human rights – they may
or may not be justificatory minimalists as well. If they are not – if, that is, they
have no quarrel with expansive doctrines of human rights – their aim is to try to
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ensure that coercive measures for the international enforcement of respect
for human rights2 are resorted to only in situations in which very basic human
rights are violated (and even then only if the violations are widespread and
persistent and if intervention can be expected to help bring them to an end). But
enforcement minimalism can go hand in hand with justificatory minimalism of
both the kinds I have distinguished.3 The shorter the list of human rights for
which a defensible rationale can be given – or the shorter the list for which an
international consensus can be hoped for – the fewer the situations will be in
which international intervention to protect human rights can be proposed even as
an option.

I want in this paper to ask not only whether (and if so, why) Rawls’s doctrine
of human rights in The Law of Peoples4 can be characterized as “minimalist” in
one or more of the senses distinguished but also (a) what role his narrow doctrine
plays in relation to a number of the principal theses of LoP and (b) whether
he provides, either expressly or implicitly, a satisfactory defense of this narrow
doctrine. In discussing the first of these questions, I shall suggest that, while it
would probably be a mistake to think that Rawls, in LoP, embraces “principled”
justificatory minimalism, it seems likely that he favors some version of both
“pragmatic” justificatory minimalism and “enforcement” minimalism. My dis-
cussion of the second question focuses in part on some of the tensions there
are between positions to which Rawls’s liberalism might be expected to make
him sympathetic and the role the narrow doctrine of human rights in LoP plays
in his defense of so-called “decent” societies5 against the strictures of more
consistently liberal critics. On the question whether Rawls provides in LoP an
adequate defense of a narrow doctrine of human rights, the answer for which
I try to argue is that he does not, partly because the arguments for the doctrine
are underdeveloped, partly because the occasional hints he provides seem to
point in incompatible directions, and partly because no justification seems to
be on offer for his implicit unwillingness to recognize that rights as fundamental
as the right to full liberty of conscience and the right to equal participation in
political decision-making processes ought to be regarded as human rights.

1 Rawls and Human Rights Minimalism

It isn’t easy to be sure what Rawls’s attitude is towards the various forms of human
rights minimalism. Take “principled” justificatory minimalism, for example. Despite
the narrowness of the doctrine of human rights to which he seems to subscribe in
LoP 6 – and it is this narrow doctrine that provides the focus for much of the
discussion below – there are several reasons for suspecting that it is not traceable
to any doubt he has about the availability of a plausible philosophical rationale for
a more expansive doctrine. The principles of justice to which he is committed as
a political liberal – the principles respected by “liberal democratic” societies within
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what he calls, in LoP, “a society of well-ordered peoples” – provide the basis for
a reasonably rich doctrine of human rights. The Equal Liberty Principle, the
Equal Opportunity Principle, and the Difference Principle are principles which –
when taken together, and when given a reading that is consonant both with the
early and with the later Rawls7 – can readily be cited in defense of most or all of
the rights itemized in such documents as the Universal Declaration of Human
Rights, the Covenant on Civil and Political Rights, and the Covenant on Social,
Economic and Cultural Rights. And although Rawls is unwilling, in LoP, to claim
that the principles of international justice embedded in what he calls “the law
of peoples” reflect the superiority of a liberal democratic approach to questions
of international law, his attempt to represent the approach to these questions of
decent societies as equally defensible seems to be qualified by the occasional
admission that the institutional arrangements in decent societies are less than fully
just. And they are said to be less than fully just partly because they do not
guarantee full liberty of conscience and partly because they do not enable all
their members to participate on terms of equality in political decision-making
processes.8

There do, however, appear to be traces in LoP of the more “pragmatic” version
of justificatory minimalism. That is, there are indications that Rawls may be
prepared to settle for a much less expansive doctrine of human rights than his
own (liberal democratic) principles would support because he thinks these prin-
ciples are unlikely to command universal assent in the international community in
the foreseeable future. For example, these principles are rejected – and it may
seem that they will continue for some time to be rejected – by societies in which
social, cultural, and political traditions are deeply entrenched which privilege
certain kinds of moral or religious doctrines that are neither fully liberal nor fully
democratic. Rawls’s elaborate attempt in LoP to accommodate such societies –
the societies he dubs “decent” societies – as societies in good standing within
a “society of well-ordered peoples” seems to be designed to ensure that the
principles of international justice embedded in the “law of peoples” are principles
shared by liberal democratic and decent peoples. Thus, if full liberty of conscience
– a central value in liberal democratic societies – is something which decent
peoples, given their moral and religious traditions, are unwilling to endorse, then
the law of peoples must soften its requirement on this front. It seems to be for no
better reason than this that Rawls is prepared to settle for the view that the law of
peoples should require only “a measure of” liberty of conscience. Again, if
the hierarchically structured governmental arrangements in decent societies are
inconsistent with the liberal democratic requirement that all the members of a
society must be guaranteed the right to participate on equal terms in political
decision making, then the political participation requirements ensconced in
the law of peoples must be moderated to accommodate this fact. Well-ordered
societies must respect the right of their members to be “consulted” but they need
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not follow the example of liberal democratic societies and accord them the right
to participation in political processes on terms of equality. All this at least suggests
that part of the motivation behind Rawls’s endorsement of a kind of human
rights minimalism is largely pragmatic, in that a consensus about human rights to
which both liberal democratic and decent peoples can be parties seems to be
achievable only if ambitious lists of human rights are subjected to quite drastic
pruning.

As for what I have called “enforcement” minimalism about human rights,
there seems to be good reason to think that Rawls’s position in LoP is minimalist
in this sense. Although, as we shall see, Rawls seems to want to refashion the
traditional doctrine of state sovereignty in ways that open the door to interven-
tion by other states in the internal affairs of a society in which the human rights
of the members are being violated, he doesn’t want to open the door more than
a crack. This is to be achieved, not only by requiring that there is evidence that
the rights violations are widespread and persistent – and by requiring too that
interventionist measures (military, economic, or diplomatic) are likely to lead to
a significant reduction in such violations – but also by insisting that the rights being
violated are among the most fundamental of the rights human beings have.

There remains a good deal of uncertainty, however, both about the precise
content of, and about the precise motivation behind, Rawls’s human rights
minimalism in LoP. This is the case not only because he doesn’t consciously
address the issue – and because, a fortiori, he doesn’t make it clear whether any
concerns he may have lie more on the “justification” or on the “enforcement”
side of the distinction I have drawn – but also because there is reason to fear that
his discussion confounds the justification and enforcement issues at important
junctures. It is easy for readers of LoP to come away with the strong impression
that part of the underlying reason for the narrow doctrine of human rights he
endorses is his seeming unwillingness to so much as recognize something as a
“human right” unless “intervention” to enforce its protection might in principle
be warranted. If this cannot be dismissed as a simple misreading of the text of
LoP, it reveals a very serious confusion. A much sharper distinction is needed
between questions about the content and scope of doctrines of human rights, on
the one hand, and questions on the other about the strategies that ought to be
adopted to secure respect for, and protection of, human rights. Once these
questions are distinguished, two things become clear. First, coercive measures
(including such coercive measures in the international domain as military inter-
vention and diplomatic or economic sanctions) form only a sub-class – perhaps
only a small sub-class – of the measures that ought to be contemplated for the
purpose of fostering respect for human rights across the world. Second, it is a
mistake to think that lists of human rights should be pruned until the only rights
they contain are rights it might be legitimate, in the right circumstances, to
enforce by resort to coercive measures.
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2 State Sovereignty and the
Role of Human Rights

An important feature, in LoP, of Rawls’s account of international justice (justice
among “peoples”) is his repudiation of the traditional doctrine of state sover-
eignty. According to Rawls, states are not free to adopt whatever policies they
please in matters of domestic policy nor, in their dealings with other states, are
they entitled to pursue their own interests by any and every means within their
power. Both of these claims are related to what he has to say in LoP about the
role of human rights. In matters of domestic policy, what states are entitled to do
is constrained by the obligation to respect the human rights of their citizens. In
matters of foreign policy, intervention in the internal affairs of other states may
sometimes be justified to put an end to gross violations of human rights. The two
points are of course connected, in that it is only by pursuing domestic policies
that are respectful of human rights that states can secure themselves against
legitimate intervention in their internal affairs by other states.

It consequently looks as though Rawls’s doctrine of human rights in LoP offers
hope for more effective protection of human rights in all parts of the world, on
the one hand by diminishing the right of states to violate human rights with
impunity within their own borders, and on the other by giving other states the
right to intervene in their internal affairs if such violations continue to occur.
How far is this a well-founded hope?

One reason for thinking that the hope is somewhat illusory – and it is the
reason on which I shall principally focus – is the extreme narrowness of the
doctrine of human rights to which Rawls assigns so important a role. The rights
to which domestic and international recognition is to be given under the Rawlsian
doctrine form a small sub-class of the rights recognized in the Universal Declara-
tion of Human Rights. There cannot, of course, be a legitimate objection to the
mere fact that Rawls is unprepared to take his cue, in giving content to a doctrine
of human rights, from the rights enumerated in the Universal Declaration (and,
in more detail, in such international documents as the Covenant on Civil
and Political Rights and the Covenant on Social, Economic and Cultural Rights).
However, a philosophically defensible doctrine must incorporate an appropriate
account of the rationale for the rights that are to be singled out as human rights
– the sort of rationale that is of course not to be looked for in such international
documents as the Declaration or the Covenants.

The problem, however, is that the rather sparse list of rights Rawls sets out in
LoP is one for which he offers neither a clear explanation nor a satisfactory
defense. Among the rights that are conspicuously absent from his list – and it is
the omission of these that will play an important role in much of the argument of
this paper – are the right to (full and equal) liberty of conscience and the right to
participation on terms of equality in political decision-making processes.
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3 Rawls’s Political Liberalism and the
Doctrine of Human Rights in LoP

One of Rawls’s central purposes in LoP is to extend to the problem of interna-
tional justice the approach to matters of domestic justice that is adopted by
“political liberalism.” An essential (not to say defining) feature of this approach is
that when it is understood that putative principles of justice are to be used to
settle political issues – about the recognition of the rights of citizens, the shape of
political institutions, the thrust of public policy, etc. – their justification cannot
take the form of appeal to any so-called “comprehensive” (moral or religious)
doctrine. The only defensible approach to domestic political questions is one that
invokes a “political” conception of justice, one that can be a matter of agreement
among the sponsors of a wide variety of comprehensive (moral or religious)
doctrines. There can be agreement on this political conception because it repres-
ents an “overlapping consensus” among these doctrines. Despite the differences
there may be among the comprehensive doctrines in question, all who subscribe
to these doctrines are thus in a position to accept the principles of justice that
give content to the so-called “political conception” as the principles on the basis
of which basic political issues are to be resolved. They can do so, moreover,
without abandoning (or even modifying) the comprehensive doctrines to which
they subscribe.

On one straightforward way of understanding the Rawlsian idea of an “overlap-
ping consensus,” a shared (and principled) approach to the settlement of questions
in the political domain – questions about the rights of citizens, or about the
shape of political arrangements, or about the general direction of public policy –
can consort with an indefinite amount of disagreement about the ways in which
various non-political (moral or religious) questions about the way life should be
lived are to be dealt with. Indeed, since the political conception of justice favored
by “political liberals” must be “stable for the right reasons,” the consensus that is
in principle achievable in the political domain must extend to the rationale for the
rights to be enjoyed by citizens as well as to the nature of the justification for
political institutions, programs, and policies.

It is consequently entirely unclear why, when it comes to questions of interna-
tional justice, there is so much apparent discontinuity between the approach
Rawls recommends and the approach to domestic issues of justice favored by
political liberals. The most striking manifestation of this discontinuity is Rawls’s
apparent willingness to support the claim of so-called “decent hierarchical” soci-
eties to various arrangements in the political domain that are called for by the
comprehensive doctrines – moral or religious – to which their rulers happen to
subscribe. Rawls is rather dismissive of the view of political liberals who favor an
unrepentantly liberal approach to issues of international justice. They point out
that political liberals for whom domestic political arrangements cannot be grounded
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in comprehensive (moral or religious) doctrines ought, in consistency, to be unwill-
ing to make concessions to sponsors of comprehensive doctrines when they attempt
to privilege these doctrines in the structuring of political arrangements in the inter-
national domain. Indeed, the considerations that rightly persuade political liberals
to dismiss approaches to the settlement of domestic political questions that involve
appeal to (divisive) comprehensive doctrines ought, in consistency, to provide a
basis for dismissing approaches to the settlement of questions in the international
domain (including questions about the foreign policy of liberal societies) that
involve appeal to (what are presumably some of the very same) comprehensive
doctrines. Just as at the level of domestic politics, the preferred solution is to
draw a sharp distinction between the political and non-political spheres – and to
insist that comprehensive doctrines have a legitimate application only in the latter
– so too, when questions of international relations have to be dealt with, the
preferred solution (from the standpoint of political liberalism) ought to be one
that permits appeals to comprehensive doctrines only in the non-political sphere.

4 The Importance of the Role in LoP of
Rawls’s Narrow Doctrine of Human Rights

Rawls’s insistence on the adoption by liberals of a foreign policy that accords full
recognition as societies in good standing to the non-liberal societies he calls
“decent hierarchical” societies is reflected in – or facilitated by? – the very narrow
doctrine of human rights articulated in LoP.

When he is trying to fend off liberal critics who think his position is “insuffi-
ciently liberal” – critics for whom the long-term aim of a properly liberal foreign
policy should be the transformation of all societies into liberal democracies – he
maintains that it cannot be argued, against full recognition of decent societies,
either (a) that they do not respect and protect “human rights” or (b) that they
fail to give their citizens an adequate role in political decision-making processes.
Against (a) he insists that decent societies do recognize and protect the human
rights of their members. Against (b) he points out that decent societies give
recognition to the right all their members have to be consulted about (at least a
certain range of ) political matters. Although their constitutional arrangements are
not democratic – political decision-making authority being vested in the members
of an unelected elite who occupy key positions within the ruling hierarchy – all
members of decent societies have a right to be consulted.

It is implicit in this response that if it could be shown, in support of (a), that
decent societies do not respect and protect the human rights of their members,9

their status as societies with equal standing in a Rawlsian society of well-ordered
peoples would be imperiled (indeed, undermined). This makes it critical to the
defense of the Rawlsian position for only a narrow doctrine of human rights to be
sponsored – a doctrine, that is, with a short list of human rights. The defense
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would collapse if it could be shown – contra Rawls – that the right to full and
equal liberty of conscience (a right decent societies do not recognize) is a human
right and/or that the right to participation on equal terms in political decision-
making processes (another right decent societies do not recognize) is a human
right. A broader doctrine of human rights – one that included one or both of
these rights – would make it impossible for Rawls to claim that decent societies
respect and protect human rights. The contention that (a) is a claim that liberal
critics of Rawls cannot advance would be false and thus one of the crucial parts of
Rawls’s defense of his position against these critics would collapse.

What about (b), the claim that decent societies do not recognize in any
adequate way the political participation rights of their members? Rawls’s dismissal
of this claim is also vulnerable. As has already been noted, one possibility would
be to represent the right to participate on terms of equality in political decision-
making processes (a right not recognized by decent societies) as a fundamental
human right. The claim in (b) would then not be in need of defense independ-
ently of the claim in (a). But there is of course another possibility. Even if it could
not be argued – contra Rawls – that political participation rights are human
rights, the claim in (b) could be defended on the ground that the attenuated
version of political participation rights favored by decent societies offers an inad-
equate account of the participation prerogatives societies in good standing ought
to be prepared to accord all their members.

The crucial question is this: if it is important for societies in good standing
(societies that are entitled to full membership in a Rawlsian “society of well-
ordered peoples”) to give their members an adequate role in the making of
political decisions, what justification is there for the view that an appropriate
formulation of the requisite right to participate is the attenuated version of this
right to which alone recognition is given by decent societies? There seems to be
no argument in LoP for this view. Indeed, there is something disturbingly ad hoc
about the position Rawls adopts. He does nothing more – it seems – than
stipulate that a decent society10 is one that has a “consultation hierarchy” and that
it consequently gives recognition to nothing more ambitious than the right its
members have to be “consulted.” This may indeed be a defining feature of a
Rawlsian “decent” society. The question to which we seem to have no answer at
all, however, is the question whether – and if so, why – a society that gives
recognition to the political participation prerogatives of its members in this very
limited way ought to be viewed by (political) liberals as a society in good standing
in a “society of well-ordered peoples.”

5 Rawls’s Arguments for the Narrow Doctrine

What, then, does Rawls suppose the rationale to be for the rather narrow doctrine
of human rights to which he commits himself in LoP?
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One possibility (it might be thought) is that it is to be found in the original
position argument “at the second level”11 in which the representatives of peoples
seek agreement about the principles to be embedded in a “law of peoples.” After
all, one of the eight principles about which Rawls thinks there would be agree-
ment in this second-level “original position” requires the peoples that are the
parties to this agreement to “honor human rights.”12 The trouble is that although
the parties to the “social contract” establishing a Law of Peoples are depicted as
endorsing the requirement that respect for human rights is to serve as a constraint
on the internal policies and practices of all states, the principle they endorse to
this end does not itself specify which rights are to be given recognition as “human
rights.” While Rawls does take on, in at least two passages elsewhere in LoP,13 the
task of providing (at least part of ?) the required specification, there is no indica-
tion what the rationale is thought to be for the inclusion of certain items on the
lists in question (no indication, either, why certain items one might reasonably
suppose ought to be on them are given no recognition). The explanation cannot
be that Rawls thinks the social contract that yields agreement about the eight
principles is the source of the answer to the question why the list of human
rights he works with contains just the rights that are listed. On the contrary,
the rationale for the list – whatever it should be thought to be – seems to be in-
dependent of (and perhaps prior to) the second-level original position argument.
There are no features of the “second level” original position argument (whether
in the “liberal peoples” version or in the “decent peoples” version) that throw
light, for example, on why the right to participation in political decision-making
processes (even in the attenuated version favored by decent societies – in the
form, that is, of a right on the part of all a society’s members to be “consulted”
about political matters) does not get on to the list of human rights all peoples are
committed to “honoring.” Nor does the argument serve to explain why the right
to a measure of liberty of conscience does, while the right to full liberty of
conscience does not, count as a human right.

The second-level original position argument is in any case peculiarly ill-suited
to settling questions about the rights of the individual members of a society, since
it is said to be the principal (perhaps the only?) function of the argument to tell
us what justice requires in the relations between peoples. If there is an original
position argument that can furnish the rationale for a doctrine of human rights –
where these are, at least centrally, rights individual human beings are taken to
have – it looks as though it would have to be a “first level” original position
argument.

But this draws our attention to another very peculiar feature of the view Rawls
takes as a social contract theorist in LoP. He announces that while there is a first-
level original position argument to which appeal can be made in determining the
content of the principles of justice that are to shape a liberal society’s domestic
political arrangements, no such argument can be constructed for decent societies.
Why? Is it because the principles of justice for domestic political contexts that
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would be selected by the parties in an original position are principles – liberal
principles – that decent societies would reject? If so, it is a very curious reason for
anyone who is enamored of original position arguments. Instead of carving out
an exception for decent societies – allowing them to adopt a conception of justice
that would not be chosen from an original position – political liberals, including
Rawls, should find the approach of decent societies to questions of justice in the
political domain simply indefensible.

If there is to be an attempt to give content to the doctrine of human rights by
appeal to an original position argument that is not the sort that yields principles
of justice for the ordering of domestic political arrangements – and domestic
arrangements alone – it looks as though it will have to be the kind of original
position argument favored by Rawlsian cosmopolitan theorists. This argument, it
would seem, is just the sort of argument it should be possible to construct – if
one has faith at all in the broadly “contractarian” methodology that any original
position argument presupposes – if we want to be in a position to say what the
rights are that any individual human being ought to be taken to have. Yet this,
clearly, is not the kind of answer to our question about the rationale for the LoP
doctrine of human rights that Rawls wants to endorse. Indeed, he expressly
rejects the idea that questions of international justice are best approached through
the elaboration of a global version of the original position argument.14

Where does that leave us, then, on the question of the rationale for Rawls’s
(narrowly drawn) doctrine of human rights in LoP?15

There are passages in LoP in which Rawls seems to be suggesting that there are
two ways in which the rationale for the rights he dubs “human rights” might be
conceived. On the one hand, there is the sort of rationale endorsed in liberal
societies, a rationale that takes for granted that a society is, in the first instance, a
society of “free and equal” individuals. On the other hand, there is the sort of
rationale endorsed in decent societies, a rationale that takes for granted that the
members of a society are, in the first instance, members of groups and assigns
rights to them, not as individuals (in the sense of the term central to a liberal
understanding of society) but as members of the groups to which they belong
and with which they identify.16

Unfortunately this “dual rationale” account is not elaborated in sufficient detail
to make it clear why precisely Rawls thinks it defensible to exclude from the short
list of human rights he favors certain rights he himself regards as of central
importance to a just society – such rights, notably, as the right to full and equal
liberty of conscience and the right to participation on terms of equality in polit-
ical decision-making processes. Moreover, the attempt to sponsor (what might be
dubbed) a two-track account of the rationale for human rights – whatever the
details of the account should turn out to be – gives rise to at least two disquieting
questions.

First, are these two different justificatory stories – the stories that purport to
articulate the rationale for human rights favored by liberal and decent societies
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respectively – to be read as stories that converge on a single (agreed) list of rights,
or are the lists of rights justified in these different ways two rather different (even
if also, to some extent, overlapping) lists of rights? Are we to suppose that,
despite the (quite considerable) differences there are in the content of the two
justificatory stories, it just happens to be the case either (a) that there is complete
agreement about the list of rights to be given recognition as human rights, or (b)
(if the two lists are not identical) that there is agreement, nevertheless, to count as
human rights only those rights that appear on both lists? These questions are
disquieting, on the one hand because it is natural to expect different justificatory
stories to go hand-in-hand with different lists, and on the other, because it is
entirely mysterious how a single list is supposed to emerge if the two lists do
indeed differ in content. What, for example, would the justification be, from the
standpoint of the sponsors of each of the two different lists, for simply settling for
a list of the rights that happen to be on both lists instead of taking on, or
pursuing more relentlessly, the question which of the justificatory stories is the
more reasonable?

The second problem suggested by Rawls’s willingness to allow for two mutu-
ally incompatible accounts of the rationale for the LoP doctrine of human rights
is that it is difficult to square with his insistence on the universality of the rights
in question. In particular, if the representatives of decent societies are to be
allowed to sponsor a list of human rights that is considerably shorter than any list
the sponsors of liberal principles of justice would be content to endorse – on the
ground, merely, that liberal principles of justice are not in fact accepted by the
representatives of decent societies – it is difficult to see why the representatives of
so-called “outlaw” societies should be thought to be under an obligation to
respect the human rights about which liberal and decent societies happen to be in
agreement despite the fact that they do not accept the principles from which these
rights derive. The sense in which human rights are said to be “universal” – and
thus binding on all societies – seems to be inconsistent with any attempt being
made to trim the doctrine of human rights to accommodate the “common good
conception of justice” embraced by decent peoples. If the “dual rationale” ac-
count Rawls seems to accept in LoP involves any such trimming, it is arguably
inconsistent with his contention17 that human rights are “binding on all peoples
and societies” – binding on them “whether or not they are supported locally”
(emphasis added).

6 “Ideal” and “Non-ideal” Theory in LoP

A further puzzling feature of Rawls’s argument in LoP – and a major source,
arguably, of the difficulties into which he runs trying to reconcile liberal principles
of international justice with unblinking defense of the political arrangements
(institutions, policies, practices, etc.) of decent societies – is the way in which he
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distinguishes questions of “ideal” theory from questions of “non-ideal” theory.
The distinction itself is relatively unproblematic (and useful) if it enables us to
distinguish between questions about political arrangements (whether in the do-
mestic or in the international domain) that would more or less fully satisfy the
requirements of justice, and questions about the implementation strategies that
ought to be adopted with a view to bringing about such ideally just states of
affairs.18 It is some such distinction that Rawls seems to want to draw when he
says that ideal theory abstracts from issues of compliance with principles of justice
by making the (clearly contrary-to-fact) assumption that there is “full compli-
ance” with these principles. It is then the task of non-ideal theory to determine
how (at least some reasonable measure of ) compliance with principles of justice is
to be secured when, initially, there is (at least some degree of ) non-compliance.

The trouble with the distinction as Rawls deploys it in LoP, however, is that,
instead of treating all societies, including both ostensibly liberal societies and so-
called decent societies, as posing some of the problems that arise in non-ideal
theory – simply because of the imperfect degree to which they will be found in
practice to have complied, fully and effectively, with all the requirements of
justice – he treats questions about liberal and decent societies as questions be-
longing to ideal theory, reserving discussion in non-ideal theory for “outlaw”
societies, “burdened” societies, and “benevolent absolutisms.” It would arguably
be less misleading, for someone like Rawls who is a committed (political) liberal,
to restrict ideal theory to the elaboration (with suitable supporting argument) of
the principles that would be exemplified in the institutions, policies, and practices
of an ideally just society – a society Rawls would have to represent as a society
that fully exemplifies the principles of liberal justice – and relegate to non-ideal
theory all discussion of strategies for the more effective implementation, over
time, of these principles. Instead of dealing, under the head of “non-ideal theory,”
only with the problems posed for liberals (and in particular for the problems
posed for a liberal foreign policy) by (a) “outlaw” societies, (b) “burdened”
societies, and (c) “benevolent absolutisms,” he would also have to deal, under
this head, with the problems posed both by (d) the imperfect degree to which
even liberal democratic societies have established fully just institutions, practices,
and policies, and (e) the shortcomings, from the standpoint of justice, of decent
societies. Not only would it be salutary for express recognition to be given in this
way to the fact that even so-called liberal democratic societies are typically rather
imperfect when their institutions, practices, and policies are scrutinized from the
standpoint of justice;19 it would also make it possible for Rawls to give more
prominence to the failure of decent societies to honor some pretty fundamental
human rights – including (notably) the right to full and equal liberty of con-
science and the right to equal participation in political decision-making processes.
Instead, what we get from Rawls is an attempt to protect decent societies from
such criticisms by refusing to count as “human rights” the rights that decent
societies are unprepared to recognize.
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7 Strategies for the International
Enforcement of Respect for Human Rights

A franker acknowledgment by Rawls of the fairly fundamental deficiencies of
decent societies – deficiencies evident in the constitutional arrangements that are
among their defining characteristics – could advantageously be accompanied by a
more realistic recognition of the great diversity there is in the strategies that may
have to be adopted as part of their foreign policy by liberal democratic societies if
progress is to be made towards the transformation over time of various kinds of
unjust societies into societies marked by fewer injustices. Over-concentration on
the stark injustices that are to be found in “outlaw” societies seems to go hand in
hand in LoP with excessive attention to a narrow band of rather ambitious
strategies for the elimination of injustice – military intervention, for example, or
the imposition of diplomatic and economic sanctions. It is understandable that
these are strategies Rawls would be unwilling to see adopted by liberal societies in
their dealings with decent societies. It is perhaps not without significance that
there is some hesitancy in Rawls’s discussion of the question whether it would be
defensible to go to war against even an “outlaw” society simply to put an end to
(gross) violations of human rights – to go to war, that is, even if there were no
reason to think that the society in question posed a security threat to other
societies.20

Whether or not Rawls’s reluctance to extend just war theory through express
recognition of the right to take military action against outlaw societies for the
(sole) purpose of putting an end to violation of human rights proves in the end to
be defensible, it is certainly plausible to think that resort to war would normally
not be the appropriate (or even a morally permissible) response to the injustices
found in decent societies. For one thing, resort to war ought to be seen to be a
last resort – a strategy to be adopted only when all other less drastic strategies
have proved inadequate. For another, it is likely to be a singularly ineffective
means of trying to bring about lasting changes in a society’s political arrange-
ments in the direction of greater democracy.21 And although diplomatic and
economic sanctions are (potentially) less damagingly “interventionist” than resort
to war, it is understandable that Rawls should think that they too are unduly
“coercive” – too coercive to be useful instruments of policy for a liberal society in
its dealings with decent societies. If Rawls had conceived of non-ideal theory
somewhat more broadly – as covering questions liberals need to try to answer as
they hammer out a foreign policy for dealing with both less-than-fully-just liberal
democratic societies and decent societies – he might have given more considera-
tion to strategies in the war against injustice that are much less intrusive (and
therefore, perhaps, also more effective) than the “coercive” strategies that seem
to him to provide the principal options when policies for dealing with “outlaw”
societies are at the center of attention.
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Conclusion

I began this paper with the question whether Rawls’s account of human rights in
LoP can be characterized as “minimalist,” and with a related question about what
might motivate it in so far as it can be so described. In the final section I suggest
that at least one form of minimalism to which he does seem to subscribe –
namely, what I called “enforcement minimalism” – is difficult to contest if it
simply recommends a very cautious approach towards military intervention as a
means of protecting human rights when they are under threat. It is worth under-
scoring the point, however, that this sort of caution can readily go hand in hand
with a much more expansive doctrine of human rights than Rawls seems prepared
to allow himself. Indeed, if such an expansive doctrine is combined – as of course
it ought to be – with a realistic and yet imaginative view of the very diverse
strategies that may have to be contemplated, in situations of different kinds and
for rights of different sorts, if the goal of a world in which human rights are
everywhere respected is ever to be achieved, then there is reason to regret the fact
that Rawls’s approach to issues of international justice in LoP fails to mirror
adequately the liberal democratic convictions to the defense of which he devoted
so much of his illustrious career.

Notes
1 For a recent example of this sort of argument, see Michael Ignatieff ’s Tanner Lectures

at Princeton, published in 2001 under the title Human Rights as Politics and as Ido-
latry. For a critical discussion of some of the issues raised by Ignatieff, see Joshua Cohen’s
“Minimalism about Human Rights: the Most We Can Hope For?” in The Journal of
Political Philosophy, 12/2 (2004).

2 Leading examples of the kinds of “coercive measures” in question would be military
intervention and the imposition of economic or diplomatic sanctions. These are the
sorts of measures for the enforcement of respect for human rights that are mentioned by
Rawls in The Law of Peoples as measures liberal democratic and “decent” societies may
have to contemplate adopting in their dealings with “outlaw” states – reluctant, and
circumspect, though they of course ought to be about actually resorting to any of them.

3 That is, both the “principled” minimalism for which a justification simply cannot be
provided in principle for many of the putative rights on longer lists, and the “prag-
matic” minimalism for which the best that can be expected is an international consensus
about the status of only the most fundamental rights on longer lists.

4 John Rawls, The Law of Peoples (hereafter LoP), Cambridge, MA: Harvard University
Press, 1999.

5 For Rawls’s understanding of a “decent” society, see footnote 2 on p. 3 of LoP and also
the extensive discussion in Part II of LoP (esp. pp. 59–78). For the purposes of this
paper, two differences between “decent” societies and “liberal democratic” societies are
important. First, the members of “decent” societies enjoy only “a measure of ” liberty of
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conscience (not the full liberty of conscience enjoyed in liberal democratic societies).
Second, the members of “decent” societies have a right to be “consulted” about the
direction of public policy but not a right to participate on terms of equality in political
decision-making processes.

6 See, for example, p. 65 of LoP for one version of the short-list of human rights he
sponsors and pp. 79–80 for another version.

7 By the “early” Rawls, I mean the author of A Theory of Justice, and by the “later” Rawls
the author of Political Liberalism.

8 See, for example, LoP, p. 83. (“. . . I am not saying that a decent hierarchical society is
as reasonable and just as a liberal society. For . . . a decent hierarchical society clearly
does not treat its members equally.”) There is further discussion in Section 6 below of
this feature of Rawls’s account in LoP.

9 Rawls’s claim is that “decent” societies should respect (all) “the” human rights of their
members. The claim is not that such societies should recognize and protect some, or
even most, of their members’ human rights.

10 The sort of decent society, at any rate, that he describes at some length in his account
of the institutional arrangements in “Kazanistan.” See LoP, sect. 9, pp. 71–8.

11 What Rawls calls “the original position argument at the second level” is formulated
twice in LoP. In the first – which is set out in LoP, 3.2, pp. 32–4 – the parties who are
depicted as choosing a Law of Peoples are representatives of “liberal peoples.” In the
second – which is set out in LoP, 8.4, pp. 68–70 – the parties represent “decent
peoples.” Despite the differences there are said to be between the conceptions of justice
to which “liberal” and “decent” peoples subscribe – and there is discussion of some of
these differences in LoP, 8.2, pp. 64–7 – Rawls maintains (LoP, p. 69) that the representat-
ives of “decent hierarchical peoples” would “in an appropriate original position” adopt
“the same eight principles (4.1) as those I argued would be accepted by the representat-
ives of liberal societies.”

12 The principle, as set out in LoP, reads: “Peoples are to honor human rights” (p. 37).
13 See LoP, p. 65 for the first of these passages, and LoP, pp. 79–80 for the second.
14 LoP, sect. 11, pp. 82–3.
15 I omit discussion here of the rather cryptic remarks Rawls makes about the connection

there is between respect for human rights and the satisfaction of certain minimal condi-
tions of (voluntary) social cooperation. The “essential conditions of social cooperation”
argument is much too skeletally developed for it to be at all clear how it could serve to
determine the content – and the boundaries – of a doctrine of human rights.

16 LoP, p. 68.
17 LoP, p. 80.
18 Importance obviously attaches to care in the devising of implementation strategies,

given (a) that principles of justice are in practice only imperfectly realized in societies as
we find them, and (b) that there are obstacles of various kinds to be overcome –
including the rather formidable obstacle presented all too often by the sheer unwilling-
ness of those who wield political power to adopt justice-promoting policies.

19 Consider, for example, the “democratic deficit” there is in such nominally democratic
societies as the United States – and the degree to which they have failed to adopt
measures for the adequate recognition and protection of certain fairly fundamental
human rights in the areas of health, education, and welfare.
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20 LoP, p. 81. See footnote 26 on this page. (But see also the later discussion, in sections
14 and 15, of the “question of interfering with outlaw states simply for their violation
of human rights, even when these states are not dangerous or aggressive.”)

21 If the right to participate on terms of equality in political decision-making processes is
to be given recognition by the members of a “decent hierarchical” society, it is almost
certainly not going to be on the basis of a military invasion aimed at establishing a
democratic regime.
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9

Taking the Human out
of Human Rights

Allen Buchanan

1 Rawls’s Commitment to Avoiding Parochialism

One of the most valuable features of The Law of Peoples is the unflinching
acknowledgment of the need to develop a conception of human rights that is
not vulnerable to the objection that human rights are parochial – more pre-
cisely, that what are called human rights are merely rights suitable for members
of liberal societies. It is at least in part because he takes the problem of parochi-
alism so seriously that in order to avoid it he is willing to reduce the list of
human rights found in the six major human rights conventions by more than
50 percent.1 For Rawls parochialism is a grievous deficiency from a liberal
perspective because it signals a failure to honor what he takes to be the liberal
commitment to tolerance, which in turn requires reciprocity of justification: the
principles to which we hold others must be such that they cannot reasonably
reject them, at least so far as their comprehensive moral views are themselves not
unreasonable.

In this essay I critically examine Rawls’s response to the parochialism objection.
I will argue that Rawls’s approach can be understood as an attempt to ground a
theory of human rights without recourse to a conception of minimal human good
and indeed without reliance on the idea that there are any morally fundamental
characteristics that all human beings have. In that respect, I shall argue, the most
distinctive feature of Rawls’s theory is not that he takes the parochialism objec-
tion seriously, but that in order to rebut it he develops a theory of human rights
in which the idea that these rights are grounded in our humanity is conspicuously
absent. I will show that Rawls’s reasons for eschewing the idea of humanity are
not cogent and that his arguments for shortening the list of human rights are
unconvincing.
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Rawls’s list of human rights

Rawls’s list of human rights does not include the right to freedom from religious
discrimination, but rather only the right to freedom from religious persecution,
understood as the right to freedom of religious thought and to practice one’s
religion “without fear.” Nor does it include a right to freedom from other forms
of discrimination – including systematic, institutionalized, public discrimination –
on grounds of race, gender, ethnicity, nationality, or sexual orientation. Beyond
the right to subsistence and a wholly unspecified right to personal property,
so-called welfare rights of any kind are also absent. So it appears that for Rawls a
society in which there is a permanent racial, ethnic, religious, or gender underclass,
hovering just above subsistence, systematically excluded from the more desirable
economic positions, having grossly inferior property rights, lacking access to
education and health care services available to the dominant classes, unable to
afford legal counsel and bereft of sophisticated due process protections available
to others, would not be a society in which those who were thus disadvantaged
could complain that their human rights were violated.2

No aid from Kazanistan

It is true that Rawls’s brief description of Kazanistan, his hypothetical example of
a nonliberal (“hierarchical”) decent society, is not so bleak. However, Rawls gives
us no reason to believe that a society whose respect for human rights was limited
to his truncated list of rights would be as tolerant as Kazanistan. Our understand-
ing of Rawls’s conception of human rights must be based on his arguments, not
on his very sketchy and misleading example of a nonliberal, but decent society.
Perhaps a nonliberal society could be as benign as Kazanistan, but that is beside
the point.3 The question is whether the implementation of Rawls’s austere
conception of human rights would provide adequate protection against egregious
discrimination. It would not.4

Given that Rawls’s attempt to avoid the charge of parochialism appears to
lead him to a truncated list of human rights whose implementation is compatible
with severe discrimination and oppression, it behooves us to examine critically
the arguments by which Rawls arrives at this unsettling destination. Although
the text of The Law of Peoples is arguably more ambiguous than Rawls’s other
works, I believe four mutually compatible lines of argument can be distinguished.
The first, the Political Conception Argument, begins with the idea, taken from
Political Liberalism, that avoiding parochialism requires not relying upon com-
prehensive conceptions of morality or the good.5 The second, the Associationist
Argument, holds that any attempt to ground human rights in a conception of
basic human interests would be biased against and hence intolerant of what Rawls
calls “associative social forms,” because this type of society “sees individuals first
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as members of groups” within society, rather than as having certain interests
common to all human beings. The third, the Cooperation Argument, attempts to
derive Rawls’s lean list of rights from intuitions about what it is for a society to be
a form of cooperation as opposed to a command system based on force and about
the moral significance of cooperation. The fourth, or Functionalist Argument,
tries to derive Rawls’s list of human rights from the assumption that the distinct-
ive function of human rights norms is that their violation supplies grounds for
interventions across borders.

2 Avoiding Parochialism by Avoiding
Comprehensive Conceptions

In the following passage from The Law of Peoples Rawls appears to say that
unless a theory of human rights avoids reliance on a comprehensive moral con-
ception, it will be parochial and for that reason unacceptable. The implication
is that a more expansive list of human rights than his, in particular one that
includes rights distinctive of liberal societies, must rely on a comprehensive moral
conception.

[Human] rights do not depend upon any particular comprehensive religious doc-
trine or philosophical doctrine of human nature. The Law of Peoples does not say,
for example, that human beings are moral persons and have equal worth in the eyes
of God: or that they have certain moral and intellectual powers that entitle them to
these rights. To argue in any of these ways would involve religious and philosophical
doctrines that many decent hierarchical peoples might [not unreasonably] reject as
liberal or democratic, or as in some way distinctive of Western political tradition and
prejudicial to other cultures.6

Political versus comprehensive conceptions

For Rawls comprehensive and political conceptions differ in scope. In Political
Liberalism, where the contrast is introduced, we are told that political concep-
tions are conceived of as applying to only a part of the domain of morality –
the political realm of public principles of justice for the regulation of the basic
structure of a society – while comprehensive conceptions speak to a wider range
of subjects, including “what is of value in human life, and ideals of personal
character, as well as ideals of friendship and of familial and associational relation-
ships, and much else that is to inform our conduct, and in the limit to our life as
a whole.”7 Political conceptions, in contrast, address individuals only as citizens,
not as whole moral persons. Comprehensive conceptions and political concep-
tions differ epistemically as well: Comprehensive conceptions claim to be true
while political conceptions claim only reasonableness.8

RLOC09 6/2/06, 3:02 PM152



Taking the Human out of Human Rights 153

Given that Rawls sees The Law of Peoples as building on Political Liberalism, it
is hardly surprising that in the former he holds that a theory of human rights
must not rely upon any comprehensive moral conception. But in the first passage
above he seems to be saying more than this – that to avoid parochialism a theory
of human rights cannot include the idea that human rights are grounded in
characteristics that all human beings have, such as certain “moral and intellectual
powers.” So the question arises: Must any theory of human rights that grounds
these rights in characteristics that all human beings have rely on a comprehensive
moral conception? Alternatively, to be a political conception in the sense required
to avoid parochialism must a theory of human rights avoid reference to common
human characteristics in its justification of a list of human rights?

Rawls versus the dominant philosophical view

It is clear enough that the dominant contemporary philosophical theories of
human rights all hold that human rights are grounded in certain common charac-
teristics of human beings. For example, James Nickel, Henry Shue, Amartya Sen,
and Martha Nussbaum each ground human rights in common characteristics of
human beings – more specifically, in a conception of basic human interests (or of
central human capabilities in the cases of Sen and Nussbaum) understood as
those interests that must be realized (or those capabilities that an individual must
have) if a human being is to have the opportunity to live a decent or minimally
good life.9 It is also clear that all of these theories are intended to support longer
lists of rights than Rawls’s.

In grounding more extensive lists of human rights in characteristics common
to all human beings these theorists scrupulously avoid at least one key feature of
comprehensive conceptions of the good that does seem to run the risk of paro-
chialism: These theories do not purport to apply to all or even most subjects in
the domain of morality and they do not rely on anything approaching a full
specification of human good. Because they assume that human rights are in some
importance sense minimal moral standards, all of these theorists hold that the
appropriate benchmark is a decent or minimally good human life, not the best
human life or a fully good human life. The point is that an account of the
conditions for having the opportunity to have a minimally good human life is
agnostic as to the question of whether an encompassing theory of morality, one
that covers all moral subjects, is even possible. Such theories are simply silent on
most of the subjects within the domain of theories of morality; thus they have
nothing approaching the scope of comprehensive conceptions. To the extent that
their claims are modest in this way, the risk of parochialism is reduced.

Nor is it at all clear that these theories have the epistemic characteristic of
comprehensive conceptions, namely an insistence on the truth of the human
rights norms they ground. Little or nothing seems to be lost if we interpret them

RLOC09 6/2/06, 3:02 PM153



154 Allen Buchanan

as holding that their claims about the moral significance of basic human interests
(or fundamental human capabilities) are justified while remaining agnostic as to
whether, or in what sense, such claims are strictly speaking true.

Yet all such theories fail to meet one of Rawls’s criteria for being political
conceptions, even if they satisfy the others, and they are therefore comprehensive
conceptions in Rawls’s special sense, in spite of their minimalism: There is a
(quite limited) sense in which they extend beyond “the political.” For even if all
of these theories of human rights apply primarily to the basic structure of society,
they all also seem to include some human rights norms that apply, under some
circumstances, to other areas of human life as well. Given their accounts of the
preeminent moral importance of not undercutting human beings’ basic interests
(or capabilities), all seem to imply that individuals or groups can violate human
rights in extra-institutional ways. In addition, they all include characterizations
(though minimal ones) of human beings as such, not simply of human beings as
citizens, viewed from the standpoint of their being subject to political institutions
that are to meet standards of justice, and perhaps this too counts as having a
scope that exceeds the political.

Suppose that we grant that the dominant contemporary theories are all, strictly
speaking, comprehensive, not political conceptions in Rawls’s sense. Does it
follow from their being comprehensive conceptions in this very special sense that
they are parochial and for that reason unacceptable? Why should the mere fact
that a theory of human rights has some implications beyond the political realm
make it parochial?

Why comprehensive conceptions are
supposed to be parochial

To answer this crucial question one must understand why Rawls thinks it is
necessary to restrict the inquiry to political conceptions. In Political Liberalism,
Rawls makes it clear that the point of relying on political conceptions and avoid-
ing comprehensive ones is that doing so is required by a proper acknowledgment
of “the fact of reasonable pluralism.” In The Law of Peoples it seems to be “the
fact of not unreasonable pluralism” that underlies the insistence that a conception
of human rights be political, not comprehensive. Rawls thinks that the concep-
tions of the good or of morality that distinguish certain nonliberal societies are
“not unreasonable” and that a more expansive list of human rights would express
an intolerant attitude toward them. The assumption here is that if someone can
“not unreasonably” reject a principle, it is intolerant to impose it on them and
violates the requirement of reciprocity of justification.

However, if the claims about basic human interests (or capabilities) that a
theory relies on to ground a list of human rights are justified, then the fact that
such theories are not political conceptions in Rawls’s sense – the fact that they
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include elements whose applicability extends somewhat beyond “the political”–
seems irrelevant to the question of whether they are parochial. What matters is
whether the claims are sufficiently justified; if they are, then it is unreasonable to
deny them, and attempting to implement the human rights norms in question
may not be parochial or intolerant in the sense of imposing an alien conception
on those whose rejection of it is not unreasonable.

Remarkably, Rawls never directly addresses any of the interest-based (or
capabilities-based) theories of human rights. He never argues explicitly that any
such claims about morally significant common human characteristics (“moral and
intellectual powers,” etc.) are unjustifiable. Instead, he appears simply to dismiss
all such theories because they exemplify one of his criteria for being comprehens-
ive, as opposed to political – some of their key concepts apply beyond the
political realm. Yet the connection between failing to meet this one criterion and
being parochial is tenuous at best.

It is not my aim here to provide a convincing defense of the dominant
approach to theorizing about human rights that Rawls dismisses, though I think
this can be done. Instead, I simply want to emphasize how intuitively implausible
it is to say that the mere fact that a theory of human rights (a) includes norms
that in some cases apply to individual actions, not simply to the basic structure of
society, and to that extent addresses individuals as human beings, not strictly as
citizens of this or that polity, and (b) grounds human rights in characteristics
common to all human beings, somehow disqualifies it from serious consideration
because any such theory must be parochial and therefore intolerant.

The objection that the dominant contemporary theories of human rights are
parochial deserves to be taken seriously; I do not mean to deny that. But whether
they are parochial can only be determined by scrutinizing the content of the
theories – in particular their claims about what the basic human interests are and
their moral significance – and the institutional processes that allow for the ongo-
ing criticism and revision of the norms in question. They cannot be ruled out as
parochial simply because they have features (a) and (b).

No doubt Rawls would reply that he provides the needed argument in Political
Liberalism – that there he has shown that the only proper response to the fact of
reasonable pluralism is to develop a political conception of justice. But of course
it is precisely the soundness of the central argument of Political Liberalism that is
in question here. Those who hold that there are justifiable claims about morally
significant basic human interests (or capabilities) needn’t reject Rawls’s claim that
tolerance requires refraining from espousing conceptions of justice that others can
reasonably (or not unreasonably) reject. Instead they can argue that the claims
about human interests (or capabilities) on which they ground a list of human
rights are sufficiently justified that they cannot be reasonably rejected. Or, perhaps
more plausibly, they can reject Rawls’s assumption that it is intolerant to apply a
conception of justice to anyone who can reasonably (or not unreasonably) reject
it and hold instead that what matters is whether we are sufficiently justified in
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holding the theory of justice we apply to them and whether the concrete efforts
to implement that theory manifest the values that underlie tolerance, including
respect for others’ convictions and a proper appreciation of our own fallibility.

One reason for preferring the second alternative is an understandable skepticism
about the usefulness of the notion of what cannot unreasonably be rejected. The
problem, as many critics have noted, is that Rawls says far too little about what
counts as reasonableness or the lack thereof. In one sense, we can well imagine
cases where, given his systematically distorted belief system, it would not be un-
reasonable for someone to deny that certain rights are human rights, for example,
those that protect women from serious and systematic discrimination. In one
sense people who have only known life in an extremely sexist society may “not
unreasonably” reject a more expansive list of human rights that includes equal
rights for women – if what is not unreasonable for an individual to believe can
depend upon the character of his or her overall system of beliefs. But even if that
is so, it doesn’t follow that efforts to secure the rights of women through the
power of law in such societies are necessarily intolerant. To show that they are,
one would need to do more than merely assert that tolerance requires not impos-
ing on people principles that they can “not unreasonably” reject. If the reason
why someone can “not unreasonably” reject a human rights norm is that his
conception of morality is seriously distorted by indefensible beliefs about the
natural inferiority of women, then it may not be intolerant to impose that norm
on him. Surprisingly, Rawls never engages the question of whether meeting
minimal epistemic standards is necessary for being entitled to toleration.10

To summarize: Rawls’s view that if it is to avoid parochialism a theory of
human rights must be a political, not a comprehensive conception, is not
convincing and therefore does not supply a good reason for dismissing attempts
to ground human rights in some set of morally significant characteristics common
to all individuals. Interest-based (and capabilities-based) theories, being quite
minimalist, need not be “comprehensive” in any sense that entails parochialism.
Nor does the Rawlsian principle that it is illegitimate to impose principles on
others that they can reasonably (or not unreasonably) reject, provide a cogent
reason for assuming that any such theories are parochial and dismissing them out
of hand.

3 Tolerance toward Associationist
Conceptions of Individual Good

The key passage for this argument is one in which Rawls says that his list of
human rights can be accounted for in two ways: One is to view them “as belong-
ing to a reasonably just liberal political conception of justice . . . The other is to
view them as belonging to an associationist social form . . . which sees persons
first as members of groups . . .”11
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Presumably the point of saying that an associationist social form sees persons
“first” as members of groups is that in such a society what might be called an
individual’s associative (or ascriptive) identity is primary, in the sense that there is
no more fundamental conception of an individual’s good that is not tied to her
being a member of this or that group within society. An associationist conception
of individual good, then, is one according to which an individual’s basic interests
cannot be specified without reference to his or her identity as a member of this or
that group (corporation, estate, etc.).12

Are appeals to basic human interests illegitimate?

If this interpretation is correct, Rawls is saying two things in this passage that
have momentous import for his conception of human rights. First, he is saying
that although the individual’s good is conceived in a nonassociationist way in
liberal societies, in that certain basic interests are ascribed to all individuals re-
gardless of their group affiliation or social role, in nonliberal societies (or at least
some of them, those that are “associationist social forms”) an individual’s good
is not understood in this way. Instead, in “associationist social forms” any charac-
terization of the individual’s good is irreducibly social, and indeed not just
social, but particularistic in the sense that the good of an individual cannot
even be characterized simply by reference to his or her membership in a particular
society, but also must include reference to her particular associative identity
within that society.13 Second, Rawls is saying – or at least implying – that it
would be wrong to construct a list of human rights that ignores the fact that
the individual’s good is conceived in an associationist way in (at least some)
nonliberal societies. Any conception of basic human interests assumes that it
is possible to characterize a set of conditions necessary for any human being
to have a good human life, and this is inconsistent with the view that what is
necessary for a good life for an individual varies depending upon his or her
membership in this or that corporation, association, or estate, and upon the
role of that group in his or her society. That seems to be the point of his remark
that his human rights – as distinct from what he takes to be the inflated con-
ventional list – can be conceived of from the associationist standpoint. The idea
is that to be legitimate a list of human rights must be accessible to members of
associationist social forms, and this means that it cannot ground human rights on
any conception of basic human interests, interests that all human beings have.
The point of the passage seems to be that his list of human rights meets this
criterion of accessibility and that this counts in favor of it; otherwise, the passage
is mysterious.

According to this interpretation, Rawls is (1) stating that a theory of human
rights grounded in a conception of interests that all human beings have would
not be acceptable from the standpoint of (some) nonliberal societies, due to their
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associationist conceptions of individual good, and (2) assuming that reliance on a
standpoint that is unacceptable to such nonliberal societies is illegitimate.

There are two distinct reasons why Rawls might think that it is illegitimate to
ground a list of human rights in a conception of individual good that is not
acceptable in societies in which the conception of individual good is associationist.
First, he might think that in fact there are no basic human interests. In other
words, Rawls might believe that Sen, Nussbaum, Nickel, Shue, and others
who hold that there are conditions that must be satisfied for any human to have
the opportunity for a good life are simply wrong. Instead, there are simply the
conditions necessary for a good life for members of a liberal society, on the one
hand, and, in the case of nonliberal, associationist societies, the various conditions
necessary for a good life for this or that individual, as a member of this or that
association, in this or that society, on the other.

On the first interpretation, Rawls is denying that there can be an objectivist
conception of human rights, a conception of human rights based on facts about
the basic interests of all individuals, because there are no such facts. In my judg-
ment, there is no textual evidence in favor of this first interpretation, and the
following statement, which follows immediately after the passage cited above
about associationist social forms, counts against it: “. . . The Law of Peoples does
not deny these doctrines.”14

On the second interpretation Rawls is agnostic – or at least noncommittal – as
to whether there are certain basic interests common to all individuals. Instead, his
claim is that the existence of basic human interests is sufficiently controversial that
it would be intolerant to construct a list of human rights grounded on these
interests. According to the second interpretation, Rawls believes that those who
deny that there are basic human interests are not unreasonable and that if they are
not unreasonable it is illegitimate to impose upon them a conception of human
rights that relies on the assumption that there are basic human interests.

Human interests, parochialism, and intolerance

Are there any basic human interests, understood as conditions that are generally
necessary and sufficient for the opportunity to lead a decent or minimally good
human life (and hence necessary conditions for a good human life)? Some obvious
candidates are the interest in avoiding torture, in physical security, and in not
being enslaved.

Notice that what is at stake here is how one argues for human rights – whether
or not it is legitimate to appeal to basic human interests – not whether Rawls,
who on my interpretation claims to eschew any such appeal, includes among the
human rights any rights that can be grounded in basic human interests.

My aim here is not to make a conclusive case that there are basic human
interests, much less to ground a theory of human rights in them and then show

RLOC09 6/2/06, 3:02 PM158



Taking the Human out of Human Rights 159

conclusively that such a theory would support a significantly more expansive
list of rights than Rawls’s. The mainstream human rights theorists noted above all
have written sophisticated, closely reasoned volumes to do just that. My objective,
rather, is to make clear how much of a departure from the mainstream Rawls’s
approach is and to demonstrate how unconvincing his reasons for pursuing it are.
Consequently, I will focus primarily on how implausible it is to say that ground-
ing human rights in basic human interests is illegitimate if one believes, as the
mainstream theorists do, that there are basic human interests.

The key point is that there is nothing parochial about grounding human rights
in basic human interests if, as seems clear enough, such interests exist. To say that
a theory of human rights is parochial is to say that it is based on a partial, or
narrow, or unduly circumscribed perspective – that it leaves out something of
relevance. A theory of human rights based on interests that are common to all
human beings is not based on a parochial conception of human good, if this
means a conception of human good that is appropriate only for human beings in
this or that particular society. To take the examples of basic human interests
noted above, human beings have an interest in being able to avoid torture and
violent death and in having enough to eat, regardless of what sort of society they
live in. So such a conception of human rights is not parochial; nor, consequently,
is it intolerant by virtue of being parochial. It is true that it counts as a “compre-
hensive conception” in Rawls’s peculiar sense because, as I noted earlier, it has
implications beyond “the political,” even though it relies only on a minimalist
conception of the good and does not claim to cover a wide range of subjects
in the domain of morality or value. However, as I have argued, that one feature
of what Rawls calls comprehensive conceptions alone does not justify the charge
of parochialism.

If anything is parochial here, it is to deny that there are basic human interests
or capabilities because one is so enmeshed in an “associationist social form” that
one cannot conceive of an individual as having any interests or capabilities apart
from those ascribed to her in virtue of the particular social identity she has in her
own particular society. In other words, if there are basic human interests or
capabilities, as it certainly appears there are, then to be limited in one’s concep-
tion of individual good in the way Rawls attributes to members of associationist
social forms is to hold a parochial view, one that fails to look beyond the confines
of one’s own society and one’s particular place in it to recognize something
that is common to all human beings. If this kind of parochialism is what causes
people in certain societies to reject some of the conventional human rights, then
the assumption that their views are “not unreasonable” – and for that reason are
entitled to tolerance – is dubious at best.

Furthermore, if the goal is to be tolerant, there are many ways in which this
can be achieved in the process of attempting to promulgate and institutionalize
a theory of human rights that is grounded in assumptions about basic human
interests or capabilities, without abandoning the whole enterprise. Tolerance
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can be given its due in many aspects of the institutionalized processes of
formulating human rights conventions and devising procedures to monitor
compliance with their norms. For example, provision can be made, as it is in the
current institutionalization of human rights, for ensuring that the various adjudica-
tion and compliance monitoring processes through which the content of human
rights norms is specified and critically revised over time include inputs from a
variety of cultural perspectives, under conditions of accurate information about
what sorts of institutional arrangements are needed to protect human beings’
basic interests.

If, as I have suggested, what is most distinctive about Rawls’s approach to
human rights is his rejection of the mainstream assumption that human rights are
grounded in basic human interests, then one would expect that his international
hypothetical agreement argument for his list of human rights would reflect this
fact. I now want to argue that it does. In the next section I show that there is a
plausible interpretation of the most controversial feature of Rawls’s international
hypothetical agreements that also supports my hypothesis that Rawls holds that it
is illegitimate to ground a list of human rights on any conception of basic inter-
ests all human beings have because doing so is inconsistent with the way peoples
with “associationist social forms” conceive of an individual’s good.

Rawls’s international hypothetical agreement

A number Rawls’s critics have taken issue with the hypothetical agreement deriva-
tion of Rawlsian human rights.15 Here I will focus on what I take to be the most
obviously problematic feature of the hypothetical contract argument and show
that it can be seen as a consequence of Rawls’s rejection of the possibility of an
account of human rights that grounds them in basic human interests.

Rawls says that both representatives of liberal and of decent nonliberal peoples
would agree that all peoples are to respect his shortened list of human rights and
that any society that respects these rights is entitled to nonintervention.16 The
crucial point – and the one that has drawn the most critical fire – is that for Rawls
the choosers represent peoples, not individuals. Rawls asserts that the representat-
ives of liberal peoples and of nonliberal decent peoples would choose the same
principles for an international legal order, including the same list of human
rights.17

Why peoples, not individuals?

The obvious question, for anyone who takes the international human rights
movement seriously, is why the hypothetical agreements that determine the most
fundamental principles of the international legal order should only include choos-
ers representing peoples, not individuals. Given that the first modern human
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rights conventions were in large part a conscious response to the Holocaust – in
which millions of individuals were slaughtered by their own government in the
name of a people (the German Volk) – one would think that the hypothetical
international contract should include choosers who represent individuals. (Whether
or not there should be a two-stage agreement that includes choices by represent-
atives of groups and by representatives of individuals is another matter, and one
that I have explored elsewhere.18) The result of not including representatives of
individuals is a list of human rights sharply constrained by what is acceptable from
the standpoint of nonliberal peoples, whose political cultures do not include the
idea that society should be a system of fair cooperation among free and equal
individuals.

Rawls believes that the parties must be representatives of peoples, not individu-
als, if the principles chosen are to remain within the bounds of tolerance. In the
only passage in which he responds explicitly to those who criticize his assumption
that the parties should be representatives of peoples, not of individuals, he sug-
gests that it would be parochial, and hence intolerant, to conceive of the parties
as representing individuals as liberals conceive them – as free and equal participants
in cooperation:

Some think that any liberal Law of Peoples, particularly any social contract [sic, any
social contract theory of ?] such law, should begin by first taking up the question of
cosmopolitan or global justice for all persons.19

Here Rawls is addressing those who say that a law of peoples should be derived
from a hypothetical agreement among representatives of individuals, and hence
cosmopolitan, so far as cosmopolitanism takes individuals as morally primary. But
he then goes on to say something quite different:

They argue that in such a view all persons are considered to be reasonable and
rational and to possess what I have called “the two moral powers” – a capacity for a
sense of justice and a capacity for a conception of the good – which are the basis of
political equality both in comprehensive liberalism . . . and in political liberalism.
From this starting point they go on to imagine a global original position with a veil
of ignorance behind which all parties [representing individuals] are situated . . .
Proceeding this way would straightaway ground human rights in a political (moral)
conception of liberal cosmopolitan justice. To proceed in this way, however, takes us
back where we were in [section] 7.2 (where I considered and rejected the argument
that nonliberal societies are always properly subject to some form of sanctions), since
it amounts to saying that all persons are to have the equal liberal rights of citizens in
a constitutional democracy.20

On the face of it, this passage contains a major confusion. Rawls is supposed to
be rebutting the objection to having the parties represent peoples rather than
individuals, but in fact he argues that if the parties representing individuals are
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characterized in one particular way, as having the distinctive interests of persons
as conceived in liberal societies, then the theory of human rights will confuse
human rights with liberal rights – that it will be parochial. In brief, Rawls seems
to slip from “including representatives of individuals as liberals conceive them would
be parochial and hence intolerant” to “including representatives of individuals
(tout court) would be parochial and hence intolerant.”

But perhaps there is no confusion. Perhaps Rawls is assuming the following
thesis: There is no way of conceiving of individuals such that the choice of
principles of international law by their representatives in a hypothetical original
position would not be biased toward liberal political conceptions. Call this as-
sumption IB, for individualist bias.

Why might Rawls think that IB is true? My hypothesis is that he thinks that
if the parties are to be representatives of individuals they must be characterized
in ways that would be incompatible with the associationist conceptions of
individual good that he believes are found in nonliberal societies and that this is
tantamount to a bias in favor of liberal conceptions. In other words, there is no
way of characterizing individuals – all individuals, regardless of whether they come
from liberal or nonliberal decent societies – so that they could be represented in
an original position for the choice of principles of international order, that would
not conflict with the way individuals are conceived in associationist social forms.
Any characterization that relied on a nonassociationist conception of individual
good, any characterization that conceived of individuals’ basic interests without
reference to their particular associative identities, would be unacceptable from the
perspective of (associationist) nonliberal societies – and therefore ruled out by
principle IB above. So any attempt to include representatives of individuals in the
original position is unacceptable, if one accepts IB.

Charity speaks in favor of attributing IB to Rawls: Unless Rawls subscribes to
it, his justification for excluding individuals from the original position is based on
an egregious slip from “don’t include representatives of individuals as liberals
conceive them” to “don’t include representatives of individuals.” If there are any
basic human interests, then appealing to them in the characterization of repres-
entatives of individuals in a hypothetical choice situation is not the same as
conceiving of the representatives in a peculiarly liberal way and hence is not
parochial.

If this is Rawls’s justification for excluding representatives of individuals from
the original position, then his hypothetical agreement argument for the shortened
list of human rights relies upon (1) the assumption that there is no defensible
conception of basic human interests, interests that can be ascribed to all individu-
als regardless of what sort of society they live in, or upon (2) the assumption that
even if there are basic human interests it is illegitimate to appeal to them in deriving
human rights because doing so runs contrary to the way individuals are conceived
in (associationist) nonliberal societies. I have already argued that neither of these
assumptions is warranted.
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4 The Argument from Cooperation

The following passage can be read as an attempt to derive Rawls’s list of human
rights from intuitions about cooperation and its moral significance. “What have
come to be called human rights are recognized as necessary conditions of any
system of social cooperation. When they are regularly violated, we have command
by force, a slave system, and no cooperation of any kind.”21

In this passage Rawls suggests that a list of human rights can be derived from
the idea of cooperation. The argument would go like this: (1) Every society that
qualifies as a cooperative association is entitled to immunity from intervention.
(2) A society is a cooperative association if and only if it is not based (primarily?
exclusively?) on force, but rather exemplifies a common good conception of
justice. (3) If a society respects the human rights R1, R2, etc. (Rawls’s shortened
list of human rights) of its members, then it is not based (primarily? exclusively?)
on force, but rather exemplifies a common good conception of justice and is
therefore a cooperative association. (4) Therefore, if a society respects rights R1,
R2, etc. (Rawls’s shortened list of human rights), then it is entitled to immunity
from intervention. (5) A right is a human right if and only if it is a member of a
set of rights such that if a society respects them, that society is entitled to
immunity from intervention. (6) Therefore, rights R1, R2, etc. (i.e., Rawls’s
shortened list of human rights), and only these, are human rights. For Rawls a
cooperative association exemplifies a common good conception of justice, and
this in turn implies that social relations are rule-governed, that the good of every
member of society counts, and that every member is regarded as a moral agent in
the sense of being a subject of duties specified by his or her role or position.

Grounding human rights in characteristics
of societies, not individuals

What is striking about the Cooperation Argument is that it appears to avoid any
appeal to a conception of basic human interests or capabilities or to the idea that
there are some characteristics that all human beings have that ground human
rights. In brief, it seems to be an attempt to ground a list of human rights
without recourse to the idea of humanity, the idea that there is something of
moral significance that is common to all human beings. Instead, it purports to
derive a list of human rights from a view about what characteristics a society must
have if it is to be decent, or worthy of nonintervention – namely, it must be a
cooperative association in Rawls’s technical sense.

Perhaps the most obvious difficulty with the Cooperation Argument is premise
(1): Merely being a cooperative association in the sense of being a form of human
association that is not based exclusively or primarily on force and exemplifies a
common good conception of justice is a rather anemic conception of what it
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takes to be a decent society, or to be entitled to nonintervention. In brief, given
Rawls’s undemanding criteria for what counts as a cooperative scheme, premise
(1) begs the question at issue. Being a cooperative scheme in Rawls’s quite
minimal sense may well be a necessary condition for being a decent society or for
being entitled to immunity from intervention, but why should one think it is
sufficient? Why should we assume that tolerance rules out any higher standard for
immunity from intervention? Recall that a society can exemplify a common good
conception of justice – everyone’s good, as specified according to that society’s
conception of the common good, can count – and yet the good of some (e.g.,
women) can count much less than that of others and this devaluing of their good
can be reflected in systematic institutionalized discrimination. Moreover, the societal
justifications given for their good counting less, and hence for the discrimination
they are subjected to, can rely upon grossly false beliefs about natural differences
among types of human individuals.

If Rawls were to respond that cooperation (as he understands it) is an intuit-
ively plausible criterion for nonintervention, there is an obvious reply: These
intuitions are not widely shared, as the considerable volume of criticisms of
Rawls’s lean list of human rights attests. If his goal is to produce a conception of
human rights that avoids the charge of bias or parochialism, it cannot be one that
is based on intuitions that are not widely shared even among liberals. Many
liberals would question whether a Rawlsian “decent” society, in which there was
systematic, institutionalized discrimination against women or against people of
color or members of a minority nationality, can never be subject to justifiable
intervention.

Why the Cooperation Argument
violates Rawls’s own strictures

The Cooperation Argument appears to contradict Rawls’s claim that he will not
rely upon any premise about the moral equality of persons or upon the idea that
all are entitled to certain rights because they possess certain “moral or intellectual
powers.” Presumably Rawls’s claim must be that a society is entitled to toleration
only if it is a form of association that exemplifies a common good conception of
justice, according to which everyone’s good counts, and is therefore not based
exclusively or primarily on force when viewed from the standpoint of every
member – otherwise he would not say that to qualify as a cooperative association
a society must respect the (Rawlsian) human rights of all its members. That is, for
each member it must be true that society is a cooperative association. But surely
to ground a list of human rights on this requirement makes sense only if the
well-being and freedom of every individual is of fundamental importance, morally
speaking; and this is to rely upon a premise of the moral equality of all persons,
though a rather limited one. However, in the passage I cited at the beginning of
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this inquiry, Rawls explicitly eschews recourse to any notion that “human beings
are moral persons.” If all human beings are entitled to this rather minimal sort of
freedom and well-being, then presumably this must be so by virtue of some
characteristics that all humans have – presumably some “moral or intellectual
powers” that they all have. Yet Rawls explicitly denies that his conception of
human rights is grounded in any such characteristics.

If it is so important that every society be a scheme of cooperation, then
surely this must be because of how the difference between being a scheme of co-
operation and being a “command system based on force” affects human beings.
Otherwise, we must attribute to Rawls the spooky, repugnant, and implausible
view that protecting individuals’ human rights is only instrumentally important
because it guarantees that societies will have a certain characteristic, namely, that
they will be cooperative schemes. But if what is so important about cooperation
is that it serves certain morally important interests – including the interest in
freedom – that all human beings have, then the cooperation argument, if sound,
tacitly appeals to just the sort of premises about basic human interests and the
moral equality of persons Rawls says he avoids. Furthermore, if it is so morally
important that all human beings enjoy some minimum of freedom and well-
being, then presumably this has implications beyond “the political,” in which case
Rawls’s theory of human rights, like the dominant views he dismisses, counts as a
“comprehensive,” not a “political” conception.

5 The Functionalist Argument

This argument proceeds from a very striking assumption Rawls makes about the
function of human rights norms: Human rights are those rights whose violation
can provide a ground for intervention.22 In outline, the argument goes like this.
(1) Human rights are those rights whose violation can provide a ground for
intervention. (2) Any list of human rights more extensive than Rawls’s shortened
list would include some rights whose violation cannot provide a ground for
intervention. (3) Therefore, the list of human rights is not more extensive than
Rawls’s shortened list.

To assume that human rights have this direct connection with intervention is
nothing less than a stipulative redefinition of “human rights,” and Rawls gives us
no good reason to accept it. Appeals to human rights perform many functions,
and providing premises in arguments about the justification for intervention is
only one of them and, currently, not the most important. To mention only a
few of these other roles, human rights norms serve as standards for evaluating
domestic institutions by their own citizens, as norms appealed to by judges in
domestic legal systems, as conditions for membership in desirable international
organizations (such as membership in NATO or the EU), and as qualifications
for receiving loans and credits from organizations such as the World Bank and the
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International Monetary Fund. Given the valuable role that appeals to human
rights have in these varied contexts, we would have to have a weighty reason to
accept a stipulative redefinition as radical as Rawls’s; we must gain something of
considerable value by accepting the stipulative redefinition, something that can-
not be gained by less costly alternatives.

The reason for accepting the stipulative redefinition cannot be that unless we
restrict the meaning of the term “human rights” in this way, we will have no
adequate way of addressing the risk of over-intervention generally or the risk of
interventions based on parochial conceptions. There is another strategy for reduc-
ing these risks and it is in fact the strategy that is embodied (though imperfectly)
in international law and endorsed by most theorists of intervention. A distinction
can be made within the more expansive set of human rights, between those
whose violation triggers serious consideration of intervention and those that do
not. On some versions of this strategy the former includes an even leaner list of
rights than Rawls’s, effectively taking the question of intervention off the table
unless there is genocide or other massive violations of the right to life. The risk
of over-intervention and in particular of interventions that are the result of intol-
erance or parochialism can be further reduced by embedding the decision to
intervene in an appropriate institutional framework for collective institution, one
that includes provisions for the representation of points of view from a wide range
of societies and cultures.

Redefining “human rights” to
curb human rights inflation

Rawls might reply that there is another reason for accepting his stipulative redefi-
nition of “human rights”: doing so would curb human rights inflation, the tendency
to label everything that justice requires or, worse still, everything that is morally
desirable as a human right. Human rights inflation is a problem, but there are
less drastic ways to counter it. Furthermore, interest-based or capabilities-based
theories are not inherently inflationary. What unites such theories, after all, is
clear recognition that human rights are minimal moral standards, anchored in a
minimalist conception of human good. A plausible conception of basic human
interests (or capabilities) would resist the temptation to expand the notion of a
minimally good human life toward that of a good life and would therefore almost
certainly deny that some items on conventional lists of human rights belong
there. Rawls does nothing to show that this approach to curbing rights inflation
will not work. Instead, he simply removes it from consideration on the basis of
the four weak arguments examined above, pursues a strategy that severs the idea
of human rights from that of the moral significance of our common humanity,
attempts to ground human rights in features of societies and their relation to one
another, and produces a shortened list of human rights that allows grievous
injustices and oppression.
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6 Conclusion

Many commentators have criticized Rawls’s thesis that the list of human rights
is much leaner than is usually assumed. In this paper I have reconstructed from
the text of The Law of Peoples four distinct Rawlsian arguments to support this
thesis. What unifies the four arguments is a determination to avoid any attempt to
ground a list of human rights in a conception of basic human interests or funda-
mental human capabilities or indeed in any morally significant characteristics
common to all human beings. In that sense, Rawls’s theory of human rights is a
radical departure from the dominant philosophical theories and from the wide-
spread idea that human rights are grounded in our common humanity. I have
argued that none of the four arguments succeeds, either in supporting Rawls’s
thesis that his lean list encompasses all human rights or in justifying his dismissal
of the dominant philosophical theories and the commonsense idea that human
rights are grounded in our common humanity.
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10

Political Authority and
Human Rights

David A. Reidy

1 Introduction

In The Law of Peoples1 (hereafter LoP), John Rawls places basic human rights
center stage. All peoples must honor human rights, both internally in their own
domestic orders, and externally in their relations with other peoples or human
populations. Human rights constitute a cornerstone of any acceptable regime of
international law and relations. In this respect, Rawls’s position is orthodox; it
affirms the central elements of the post-World War II consensus in human rights
discourse and practice.

In other respects, however, Rawls’s treatment of human rights is heterodox.
Rawls does not justify human rights through direct appeal to the equal moral
status of individual human persons, a teleological understanding of a universal
human nature, or an explicit and well-developed account of fundamental human
interests or capacities.2 He characterizes Article 1 of the Universal Declaration of
Human Rights of 1948 (hereafter UDHR), which makes just such direct appeals,
as an expression of “liberal aspirations” rather than the articulation of a premise
from which universal human rights might be publicly justified within the interna-
tional context.3

Further, he characterizes human rights in the first instance as norms govern-
ing international relations, the relations between peoples.4 They are primarily
addressed to, impose duties on, and answer to the interests of peoples and their
governments. To be sure, they benefit, and are undoubtedly meant by Rawls
to benefit, individual human persons. But Rawls does not emphasize this. An oft-
cited passage is illustrative: Rawls seems to suggest that human rights violations
invite international remedial action primarily because of the threat they pose to
peaceful international relations between peoples, and not, one is left to surmise,
because of the harm done to the basic interests or dignity of the individual
persons whose rights are violated.5
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Finally, Rawls is explicitly minimalist in his listing of basic human rights. While
he affirms basic human rights to subsistence, physical security, personal property,
formal equality under the law, freedom from slavery or forced occupation, and
sufficient liberty to sustain meaningful freedom of religious practice and thought,
he does not affirm basic human rights to democracy, nondiscrimination, or the
full range of liberal democratic freedoms (of assembly and association, or expres-
sion, for example).6 To be sure, as we shall see, his list of basic human rights is
less minimalist than many critics have allowed. Nevertheless, he clearly rejects the
view that all or nearly all of the rights contained within the UDHR are basic
human rights, or human rights proper, as he puts it.7

With respect to the content, nature and function, and justification of human
rights, then, Rawls’s position appears to be heterodox to some significant degree.
This, of course, generated both surprise and disappointment in many quarters,
not least among those who saw in what they took to be the reigning orthodoxy
of human rights discourse and practice a natural extension of the sort of moral
vision Rawls delivered in A Theory of Justice. My aim in this essay is to explicate
sympathetically what I take to be Rawls’s position on human rights and, by so
doing, to demonstrate that Rawls’s position is more plausible, less heterodox, more
coherent, less ad hoc, and, finally, better justified than many critics have recognized.

2 Basic Human Rights: Rawls’s List

Rawls identifies eight principles which taken together constitute the law of
peoples. Principle number six states that “[p]eoples are to honor human rights.”
Discussions of Rawls’s position on human rights typically begin with his list of
basic human rights in Section 8.2.2.a. The list there strikes most readers as
excessively minimalist. Of course, Rawls begins his list with the words “[a]mong
the human rights are . . .” and thus does not intend it to be exhaustive. Indeed,
immediately after introducing his eight principles, including principle number six
on human rights, he characterizes the principles as incomplete and in need of
supplement, interpretation, and explanation. That his Section 8.2.2.a. list is not
exhaustive is confirmed in Section 10. There he affirms as human rights, in the
full and most fundamental sense of the term, the rights specified in Articles 3–18
of the UDHR.8 These include the central elements of due process and the rule of
law (Articles 6–12 and 17), the right to refuse nonconsensual marriage (Article
16), a right against cruel, inhuman or degrading punishment and against torture
(Article 5), the right to seek asylum (Article 14), the right to a national identity
(Article 15), and the right to freedom of movement (Article 13). Rawls also
affirms those rights entailed, on any plausible understanding, by the rights set out
in Articles 3–18. Rawls mentions here the rights specified in the conventions on
genocide and on apartheid. But there are, no doubt, many others. For example,
the Article 11 right to be presumed innocent until proven guilty in a public trial
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with all guarantees necessary for a meaningful defense must surely entail a right
against coerced self-incrimination. Absent such a right, the Article 11 right would
be of little benefit to those holding it. Thus, it would be unreasonable to suppose
that Rawls does not regard the right against coerced self-incrimination to be a
basic human right, even though it does not explicitly appear in Articles 3–18 of
the UDHR.9 Undoubtedly, careful reflection on Articles 3–18 would generate
further examples of additional human rights necessarily entailed by the rights
specified in those Articles. Rawls’s list of human rights is, then, rather more
robust than many readers have been willing to acknowledge.

Still, there is no getting around the fact that Rawls does not include among his
basic human rights a general right to nondiscrimination. Indeed, he excludes the
Article 23 right to nondiscrimination in employment and the Article 21 right to
universal and equal suffrage.10 But, again, his position is not quite what his critics
have sometimes claimed. The human rights he does explicitly affirm set important
limits to the range of discrimination his position allows. And he makes it clear
that all peoples must respect the rights of minority populations.11 Further, while
he does not think that basic human rights prohibit gender discrimination in
political, economic or social life, he does insist that women have a basic human
right, inter alia, to have their interests represented in consultative political pro-
cesses, to express dissent and so on.12

There is also no getting around the fact that Rawls does not include on his list
of basic human rights many of the economic and social rights affirmed by the
UDHR. He appears purposefully to exclude Articles 24, 25, 26, and 27. He
explicitly identifies Article 22 as excluded.13 In Section 8.2.2.a., the only eco-
nomic rights Rawls lists are the right to subsistence and to personal property. If
this were all he said, of course, his would be a pretty thin conception of social and
economic rights. But this is not all he says.

He also says that all peoples have a duty of assistance to insure that the basic
needs of all persons are met and that these basic needs must be understood in
terms of the economic and institutional resources necessary for them to make
meaningful use of the rights, liberties, and opportunities of their (liberal or
decent) society, whatever they may be.14 Now, admittedly, assigning all peoples
this duty of assistance is not quite the same thing as saying that all persons have
a basic human right to have their basic needs met. But when Rawls focuses
directly on the basic human rights possessed by individual persons, he interprets
the right to subsistence as a right to a “minimum economic security” including
“general all-purpose economic means” sufficient to make “sensible and rational
use” of the liberties afforded within one’s own domestic political order.15 Moreover,
he maintains that the moral status of a people depends on its organizing itself
as a mutually advantageous system of cooperation (even if not liberal and demo-
cratic). This justifies not merely a right against slavery or servitude, but also a right
against systemic exploitation, for systemic exploitation is simply the institutional-
ized but avoidable failure of mutual advantage. A more charitable reading, then,
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would have Rawls committed to a basic human right to a substantial economic
and social minimum relative to the decent or liberal democratic domestic order to
which one belongs, a minimum (in all cases except perhaps the atypical case of an
isolated and primitive indigenous people) beyond what typically comes to mind
when one thinks of mere subsistence.

While minimalist when assessed against the UDHR or other familiar bench-
marks, Rawls’s list of basic human rights is not nearly as minimalist as many critics
suggest. To be sure, important liberal democratic rights are left out. Rawls recog-
nizes no basic human rights to democratic government or universal suffrage, the
robust freedom of assembly or expression typically secured in liberal democracies,
nondiscrimination in political, economic, and social life, free and universal public
education, social security or other welfare programs familiar from contemporary
liberal democracies, and so on. These are significant omissions. But here several
points must be kept in mind if we are to be clear about how significant a departure
these omissions mark from the orthodox understanding of contemporary human
rights discourse and practice.

First, the human rights Rawls identifies as basic represent the moral core of
each of the six categories of rights listed in the UDHR and the two Covenants.
These categories are: (1) rights governing the physical security and psychological
integrity of persons, (2) rights governing basic individual freedoms, (3) rights
governing political participation, (4) due process rights insuring nonarbitrary
state action, (5) equality rights, and (6) social and economic rights.16 While the
UDHR and two Covenants include within several of these categories rights Rawls
does not recognize as basic, Rawls does identify as basic the most fundamental
rights within each category. On Rawls’s view, these basic human rights bind and
may be enforced by any people or alliance of peoples against all states and
populations regardless of their consent or voluntary undertaking, something that
is not true generally of the rights in the UDHR and two Covenants.17

Second, strictly speaking, the UDHR is not a legally binding document and
all the parties signatory knew that when they signed. The Preamble to the UDHR
explicitly states that its purpose is to set an aspirational standard to be used
in measuring the progress or development of bodies politic to be secured inter-
nationally through teaching and education. This, of course, is just how Rawls
understands the UDHR, even if he also thinks some of its provisions set out
genuine or proper basic human rights specifying threshold conditions of recog-
nitional legitimacy within the international order eligible for legitimate coercive
enforcement regardless of consent.18

Third, while the two Covenants implementing the UDHR are legally binding
on party signatories, many state parties signed stating explicit reservations to
particular provisions, often those dealing with precisely the rights Rawls excludes
from his list. The practice of signing treaties with reservations is legally recog-
nized and accepted within international law.19 To get a sense, then, of what is
taken for granted in contemporary human rights discourse and practice, it is not
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enough simply to read the two Covenants, or any particular list of human rights
documents (including the Convention on the Elimination of All Forms of Discrim-
ination Against Women [CEDAW], etc.). The international public political culture
of which human rights discourse and practice is a part is vastly more complicated
and less unified than any such reading would suggest.

Fourth, much of contemporary human rights discourse and practice is con-
cerned with human rights either binding on particular states because they have
already consented to them as such or urged on states as obligations they ought to
take on by giving their consent. But Rawls’s concern in LoP is not primarily with
what we might call the politics of human rights or human rights as made part of
positive international law through treaty, custom and so on, but rather with those
human rights binding on states regardless of and prior to any consent they may or
may not give, human rights that must be secured for there to be anything like a
morally acceptable international politics of human rights.

If we keep these points in mind, the gap between Rawls’s somewhat minimalist
list of basic human rights and the list one arrives at through a quick review of
contemporary human rights documents or the web pages of NGOs devoted to
human rights advocacy is less startling. Rawls’s critics typically do not notice these
explanatory bases for the gap. But this is not surprising. Those who have aligned
themselves with the international human rights movement as advocates (and I
count myself among them) have few strategic or political incentives to distinguish
sharply between human rights binding regardless of consent and those binding
only with or because of consent. Nevertheless, for philosophical purposes, or at
least Rawls’s philosophical purposes, the distinction must be made.

There are three final points. First, Rawls’s view is consistent with the unity of
basic human rights. There can be no basic right to subsistence without a basic
right to express dissent and, in a developed state occupying a large territory, a
basic right to freedom of movement. Basic human rights mark the set of mutually
interdependent conditions that must be met for persons to acquire legal and political
obligations of at least prima facie moral force by virtue of their membership
in a body politic. Or so I shall argue below. Second, Rawls allows that experience
and research may justify including on the list of basic human rights some dem-
ocratic political participation rights or gender nondiscrimination rights if it
turns out that they are empirically necessary to one or more of those rights
already identified as basic.20 Presently it appears that while they substantially
contribute to the ability of states to secure for their members some of the rights
– most notably subsistence – that Rawls identifies as basic, they may not be
empirically necessary. Cuba, for example, secures basic subsistence rights (though
it may violate other basic human rights) without democratic political participation
rights. The empirical case for making democratic political participation rights or
general nondiscrimination rights basic (and thus internationally enforceable) is
not yet complete. Third, Rawls’s account of basic human rights is fully consistent
with a political commitment to realizing an international order within which a
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much wider range of human rights are binding on all states through positive
international law by virtue of their consent and ultimately customary practice.
One may affirm Rawls’s account and also continue to think it important that
liberal democratic and other well-ordered peoples, as well as NGOs and individu-
als of good will, work toward the universal voluntary affirmation by all states of
the two Covenants, CEDAW, and other significant human rights documents
without reservation and with meaningful enforcement.

3 Basic Human Rights:
Their Nature and Function

If the previous section is correct, then Rawls’s view of the content of basic human
rights is less heterodox, less ad hoc, and more plausible than it at first appears. But
what about his account of the nature and function of basic human rights?

On Rawls’s view basic human rights are universal rights. They bind all states
regardless of consent. They mark conditions to be met by any body politic to be
recognized as legitimate within the international order and thus entitled to self-
determination and nonintervention. States that honor human rights and that also
remain nonaggressive secure for themselves within the international order a right
against coercive or forceful intervention, whether in the hard form of military
intervention or the softer forms of diplomatic or economic sanction.21

Basic human rights are best understood, then, in terms of their practical func-
tion within the international order.22 They are not timeless, prepolitical, natural
rights belonging to the moral fabric of the universe or flowing directly from some
universal human nature. This they could not be. They presuppose a world of
distinct peoples, individual bodies politic, confronting practical issues of foreign
policy in international relations and prepared to address and resolve those issues
as moral issues. This world with its practical problems is a contingent, historical,
and political achievement. Human rights are universal; their moral force reaches
even to long-isolated, territorially remote, indigenous peoples.23 But they are not
universal in the way that traditional natural rights are.

Instead, their universality is a function of their genesis within the practical
reason of liberal democratic peoples as they undertake to answer, as corporate
moral agents, what for them is the most pressing or basic question of foreign
policy. That question is this: What other states, if any, are we, as liberal demo-
cratic peoples, morally obligated to recognize as possessed of the same right to
self-determination and nonintervention we claim for ourselves on the interna-
tional or global stage? The universality of basic human rights derives from the fact
that liberal democratic peoples are morally obligated to recognize as possessed of
an international right to self-determination and nonintervention all and only
nonaggressive states the basic structure of which secures for all members the basic
human rights Rawls identifies.
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Basic human rights, then, are rights possessed by individuals against the particular
bodies politic to which they belong. They are enjoyed, when they are enjoyed,
as civil or constitutional rights. International enforcement efforts aim always at
realizing domestic political orders faithful to basic human rights and thus entitled
to recognitional legitimacy (and with it self-determination and nonintervention)
within the international order. Basic human rights presuppose, then, not a single,
unified, and centralized system of global political authority, but rather an inter-
national cooperative federation or federations of distinct, autonomous and, from
an international perspective, legitimate systems of domestic political authority.

Within a morally acceptable international order, basic human rights constitute
a fundamental foreign policy imperative for all member states.24 One reason for
this is that states that violate basic human rights, so-called “outlaw states,” pose a
fundamental threat to peace and stability within the international order. The
authority they claim over their members merits no moral recognition from liberal
democratic (or other decent) peoples; it is not genuine political authority. Outlaw
states are systems of domination, or terror, or exploitation, or brute force. They
are not morally significant systems of legal and political obligation and authority.
Liberal democratic (or other decent) peoples cannot rely on them, then, at least
not as a moral matter, to keep their populations from aggressive, violent, or
criminal activities. And since outlaw states do not honor basic human rights, their
populations, or significant portions thereof, are unlikely to be sufficiently satisfied
with their domestic condition to refrain from aggressive, violent, or criminal
activities. So, states that violate basic human rights, outlaw states, pose a real
threat to international peace and security, even when they are nonaggressive
toward their neighbors. Accordingly, liberal democratic (and other decent) peoples
have good reason to insure that basic human rights are universally honored.

By emphasizing the foregoing Rawls may appear to suggest that the fundamen-
tal moral status or needs or interests of individual human beings provides no
compelling reason to make human rights a foreign policy imperative. But this is
not quite right. Rawls clearly thinks that the suffering of individual persons in
burdened societies is fundamental to the justification of the duty of assistance, a
duty which effectively makes basic human rights a foreign policy imperative for all
states.25 And he clearly thinks that bodies politic exist for and ought to serve the
good of their individual members as moral agents; why else would the law of
peoples require all bodies politic to be organized as genuine and mutually advant-
ageous systems of cooperation? Of course, Rawls allows that to be genuine and
mutually advantageous a system of general social cooperation between persons
need not assume those persons to be free and equal individuals without any
antecedent group-based memberships or obligations or claims. But he nowhere
allows that bodies politic need not answer to the needs and interests of their
members as persons.

Although Rawls does not emphasize it, his human rights doctrine answers to,
or at least appears intended to answer to, the fundamental moral status and basic
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needs of all human persons as moral agents and social beings. One might say that
it answers to a fundamental interest shared by all human persons in recognition
and membership as a person or moral agent (though not necessarily a free and
equal citizen) in a well-ordered and decent (though not necessarily liberal and
democratic) body politic or people entitled to self-determination and noninter-
vention. The law of peoples aims at and permits the international use of force by
well-ordered decent or liberal and democratic peoples to secure (provided other
moral conditions are also satisfied, e.g., that the potential harm does not exceed
the potential benefit, and so on) a world within which this basic human interest
is universally met as a matter of right.26 Once this world is secure, however, force
no longer has any legitimate role to play within the international order, except as
a defense against aggression.

I wish to highlight just one final feature of Rawls’s treatment of the nature and
function of human rights. While basic human rights must be universally secured,
it does not follow that they must be enjoyed everywhere as individual or citizen-
ship rights in the familiar “rights as trumps” sense common to liberal jurisprud-
ence. The international legal order need not commit to the universality of liberal
jurisprudential categories and commitments in this sense.

Rawls affirms, and thinks liberal democratic peoples must recognize, the pos-
sibility of nonliberal, nondemocratic but nevertheless decent and well-ordered
peoples entitled to recognitional legitimacy within a peaceful and morally accept-
able international order.27 Such peoples may organize themselves around various
group memberships and affirm a “common good” rather than a liberal concep-
tion of justice.28 Accordingly, they may not find congenial a liberal jurisprudence
of rights belonging to individuals simply as individuals or citizens and functioning
as “trumps” over competing claims tied to the common good. How, then, can
they honor basic human rights? How ought the emergent international legal
order interact with these domestic “common good” legal systems within which
the liberal ideal of individual or citizenship rights as trumps is not at home?

The question here is: what is meant by “securing basic human rights”? Rawls
is not altogether clear about this. He indicates that benevolent absolutisms honor
basic human rights.29 But he cannot mean by this that they honor basic human
rights as rights, since the subjects in such a regime lack the political participation
rights necessary to be able to insist on the content of their basic human rights as
a matter of right or of their rights. They enjoy that content only through the
good will of their benevolent ruler, not through their reciprocal commitment
with their ruler to public rules backed by reasons. But such a reciprocal commit-
ment is essential if they are to enjoy the content of their basic human rights as a
matter of right – as a matter of rights that they have. Indeed, it is this absence of
reciprocity between the ruler(s) and the ruled that, on Rawls’s view, renders
benevolent absolutisms less than well ordered and thus ineligible for recognition
and full membership in a morally acceptable international order of peoples or
corporate moral agents.
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What distinguishes a decent people from a benevolent absolutism is that in the
former but not the latter there are things citizens or subjects can do – publicly,
legally, and institutionally recognized things – to insist on the content of their
basic human rights. They can criticize or dissent from violations or failures to
deliver that content. They can demand a public justification. And so on. Gov-
erned by public rules backed by reasons and faithful to the content of basic
human rights, all within the rule of law, the citizens or subjects of a decent people
stand in a relationship of at least minimal reciprocity with their ruler(s). They are
constituted and recognized as moral and political agents, even if not the free and
equal citizens of a liberal democracy. Thus constituted, there are things they can
do, actions they can perform, to insist on the content of their basic human rights
within the constitutional and legal framework of their decent domestic order with
its common good conception of justice.30 Of course, the official jurisprudential
discourse within such a decent domestic order may not look much like the
jurisprudential rights-talk of a liberal democracy. Citizens or subjects may not
think of themselves as insisting as individual citizens on their “rights as trumps”
over any conception of the common good. But what they are able to do and to
insist on is sufficient to insure that the content of their basic human rights is
secured within their domestic order as a matter of public reasons and right.31 The
international legal order, Rawls’s view suggests, must accommodate this possibil-
ity, of a decent domestic jurisprudence that is not organized around the idea of
individual rights as trumps. It need not accommodate the jurisprudential doctrines,
if any, at home within benevolent absolutisms. There one finds only passive, even
if happy or content, subjects; one finds no political agents, no reciprocity between
the ruler(s) and the ruled.

4 Basic Human Rights: A Rawlsian Justification

Suppose we accept Rawls’s account of the content, nature, and function of basic
human rights. What justification does Rawls offer for this account? Here critics
maintain that Rawls offers no plausible justification and that any justification he
might offer will lead eventually to a more robustly liberal and democratic list of
basic human rights and a less internationalist conception of their nature and
function. This is, I think, not true. Although Rawls does not himself develop any
extended justification for his conception of basic human rights, he suggests a
sound Rawlsian justification.

The law of peoples sets out the basic moral principles to govern an interna-
tional order morally acceptable to liberal democratic peoples. Because liberal
democratic peoples share a fundamental practical commitment to reciprocity be-
tween moral agents, whether corporate or natural persons, the law of peoples
must be publicly justifiable to all those subject to it. Reciprocity is, for Rawls and
Rawlsian liberals, a root moral norm. It requires of moral agents that they restrict
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themselves in their other-regarding conduct to acting in accord with principles
those others also could reasonably affirm from their own moral point of view
without being manipulated or lied to and so on.32 It requires a social world
structured by public norms backed or potentially backed by shared reasons and
not force alone. Rawls’s original position arguments, both domestic and interna-
tional, are meant to identify and bring into focus those substantive principles
of political morality consistent with reciprocity between existing moral agents.
Principles properly identified will or could stand as a focal point of an overlapping
consensus among diverse moral agents.

Rawls aims to show that basic human rights stand or could stand as one focal
point of an overlapping consensus within the public political culture of interna-
tional relations. But he does not aim to show this by conducting an empirical
search for such a focal point of consensus. That would make his conception
of basic human rights “political in the wrong way,” to recall the phrase from
Political Liberalism.33

Rather, he aims to show this by inquiring, firstly, into what liberal democratic
peoples from an appropriate moral point of view would reasonably affirm between
themselves regarding basic human rights, and then inquiring, secondly, into
whether, should any exist, other apparently decent peoples – Islamic, Confucianist,
perhaps some form of nondemocratic and nonliberal socialist, and so on – could
also reasonably affirm those same commitments from their own moral points of
view without manipulation, coercion and so on. Accordingly Rawls invokes two
international original position arguments, one within which agents represent only
liberal democratic peoples, and the other within which they represent only decent
peoples; each leads in its own way to the same law of peoples and the same public
international conception of basic human rights.34

Readers of LoP tend to assume that Rawls’s desire to avoid parochialism or
charges of Western imperialism best explains the minimalism of his human rights
doctrine. Of course Rawls desires to avoid such charges.35 But this desire is not
what leads him to his somewhat minimalist conception of human rights. Rather,
it is his commitment to reciprocity, first as between liberal democratic peoples,
and then, and only then, as between liberal democratic peoples and other decent
peoples. Rawls gives every impression of believing that his conception of basic
human rights is the conception that would be morally appropriate (at the level of
first principles enforceable against peoples regardless of consent or voluntary
undertaking) even in a world of only liberal democratic peoples. His human
rights minimalism, then, is not a function of concessions to or accommodations
of nonliberal, nondemocratic decent peoples. To be sure, he undertakes to show
that his conception of basic human rights will satisfy the demands of reciprocity
even in a world of liberal democratic and other decent peoples. But the overlap-
ping consensus between liberal democratic and other decent peoples is over a
conception of basic human rights already determined, on Rawls’s account, by
liberal democratic peoples, consistent with their own commitment to reciprocity
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and from their own moral points of view. Thus Rawls deflects charges of parochi-
alism or Western imperialism while ensuring that liberal democratic peoples are
faithful to their distinctive moral points of view and honor their commitments to
reciprocity. Basic human rights belong to a liberal law of peoples, not a law of
liberal peoples.

At first blush this seems counterintuitive. It seems natural to suppose that
agents representing only liberal democratic peoples in an international original
position would simply agree to recognize as basic human rights the full range of
liberal democratic rights. After all, they know that they represent only liberal
democratic peoples with a fundamental interest in realizing liberal democratic
justice.

Of course, they also know that none of the peoples they represent are perfectly
just and that many of the peoples they represent will reasonably disagree over
what liberal democratic justice requires and the extent to which any of them
approximates those requirements. Further, they also know that all the peoples
they represent have a fundamental interest in their own political autonomy and
thus in realizing liberal democratic justice on their own terms in their own way.
Given all this, such agents will find themselves unable to agree to any particular
scheme of liberal democratic rights as setting out the basic human rights binding
on, and in principle enforceable against, all regardless of consent. Any such
agreement would unacceptably encroach on the political self-determination of the
peoples represented and invite the resolution of reasonable international disagree-
ments through force cut free of shared or potentially shared reasons.

So, it is not reasonable to suppose that liberal democratic peoples would or
should agree to a list of basic human rights that includes the full range of some
particular well-defined and complete list of liberal democratic rights. But what
about a more modestly or generically liberal and democratic list of basic human
rights? Surely, it seems, agents representing only liberal democratic peoples could
agree to a conception of basic human rights binding on all regardless of consent
that is at least modestly or generically liberal and democratic. Wouldn’t they
agree, for example, to some general right to democratic political processes, or to
universal suffrage, or to nondiscrimination in employment or eligibility to run
for office?

One consequence of any such agreement would be that states not yet fulfilling
the specified basic human rights, those without universal suffrage or with gender
or religious restrictions on eligibility for public office, would be denied equal
standing within the international order as a moral order. They would not have a
right to self-determination and nonintervention, or in any case, not the same
right as those states with universal suffrage, nondiscrimination and so on. At the
end of the nineteenth century, then, England and the United States would have
had no right against coercive or forceful intervention, diplomatic, economic,
perhaps even military, by other states keen to see that women got the right to
vote. At the end of the century before that, they would have had no right against

RLOC10 6/2/06, 3:02 PM179



180 David A. Reidy

coercive or forceful intervention aimed at abolishing certain Church privileges.
(Depending on what one thinks ingredient in a conception of basic human rights
that is modestly and generically liberal and democratic, the United States today
might have no right against forceful intervention, say diplomatic and economic,
to secure domestic campaign finance reform and other essentials to anything like
fair value for basic political liberties.)

There is something odd about this. Liberal democratic peoples today, at least in
the paradigm cases, regard their own domestic orders as their own achievements
and thus as one of their greatest sources of pride as peoples. (As an American I
look forward to the day when we as a people domestically secure fair value for
basic political liberties; it will be a proud day for Americans.) It is precisely because
they were each free to liberalize and democratize in their own way on their own
time through their own domestic struggles that this is so. But once even generically
liberal and democratic rights are included among the basic human rights interna-
tionally binding and enforceable regardless of consent or voluntary undertaking,
liberalization and democratization become things that may legitimately be forced
on states. How can liberal democratic peoples ground their amour propre in their
own liberal democratic domestic orders taken as their own achievements and at
the same time affirm principles of international morality that permit the use of
force to compel the liberalization and democratization of other nonaggressive states,
even states organized as genuine systems of cooperation, committed to the common
good of their members as moral agents, and faithful to a measure of reciprocity
secured between ruler(s) and the ruled? Given their own self-understanding, and
with it the historical bases of their own amour propre, it would be unreasonable
of liberal democratic peoples to authorize principles of international morality that
permit the use of international force solely to secure the liberalization and demo-
cratization of such an otherwise apparently decent body politic.

But what, then, would agents representing only liberal democratic peoples
agree to with respect to basic human rights? If not the rights essential to any
generically liberal and democratic domestic order, then what? I propose putting
the question another way: What could all liberal democratic peoples agree to as
minimally sufficient to justify their own claimed right to self-determination and
nonintervention? Whatever this is, presumably the agents representing them in an
international original position would agree to include it among the first principles
of international morality binding on all liberal democratic peoples in their deal-
ings with peoples either nonliberal or nondemocratic or both.

Rawls does not answer this question directly. But some suggestive references
recommend the following view.36 In a well-ordered polity organized as a genuine
system of cooperation for the common good of all members constituted and
sustained as moral and political agents, the legal and political obligations imposed
by that polity on its members have bona fide, even if only prima facie, moral
force. The members of such a polity are bound to one another and to their body
politic, with its normative system of political and legal authority, in a morally
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significant way. It is theirs in the sense that it belongs to the exercise of their
moral and political agency to determine its structure and content in light of
their own best judgments and other moral commitments. Nonparticipants or
nonmembers ought to respect the moral and political agency of those implicated
within this morally significant normative system of political authority. They ought
to refuse forceful intervention. That members might be morally justified in civil
disobedience is not by itself a sufficient reason for outsiders to forcefully inter-
vene. Outsiders may of course undertake to influence the judgments of those
implicated within such a system of political authority through reasoned argument,
example, and so on. But respect for the moral agency of individual persons
underwrites both the right to collective self-determination on the part of those
implicated in such a system of political authority and the duty to refuse forceful
intervention on the part of those not so implicated.

But how could anything less than a liberal and democratic domestic order
confer on legal and political obligations bona fide, even if only prima facie and
thus defeasible, moral force? How could a normative system of political authority
be morally significant for its members or participants if it was not liberal and
democratic? How could respect for the moral and political agency of individual
persons underwrite a right to collective self-determination for nondemocratic and
nonliberal, even if decent and well-ordered, regimes?

H. L. A. Hart sets out the conditions necessary and sufficient to genuine legal
obligations. Famously, these are two. First, legal rules valid within the system
must be generally obeyed. Second, officials must accept and honor in their official
conduct the criteria of legal validity.37 Hart goes on to note that there can be
no genuine legal obligations in the absence of formal or natural justice (since
treating like cases alike is essential to rule-following and rule-following, at least by
officials, is essential to genuine legal obligations).38 With respect to substantive
justice, Hart argued that to be viable for any length of time a legal system
must extend a minimum natural law content to some significant portion of the
population.39 But this content he thought necessary to a viable and enduring legal
system only because of contingent facts about human beings (and thus admitting
its necessity was no affront to the positivist thesis that there is no necessary
conceptual connection between law and morality). More importantly for present
purposes, Hart did not think this content had to be distributed equally or even
minimally to all for genuine legal obligations to exist. For Hart, the legal system
in the antebellum South in the United States generated genuine legal obligations.
Officials accepted and honored in their official conduct a rule governing criteria
of legal validity, citizens largely obeyed the law, and a minimum natural law
content was extended to enough of the population to sustain the legal system
over time. It does not follow, of course, that the legal obligations of citizens
in the antebellum South had any moral force as such. But they were genuine
legal obligations on Hart’s account. Citizens and officials were members of or
participants in a normative system of legal authority.
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Hart’s analysis of legal obligations thus fails to explain why legal obligations have
even prima facie moral force for citizens or subjects. His view requires only that
legal officials secure general obedience to the law and hold themselves account-
able to certain internalized rules governing legal validity and the like. Hart does
emphasize that officials must regard their own official conduct as guided by rules
and thus reasons. But from a liberal democratic point of view this is not enough
to deliver unto legal obligations even prima facie moral force since it requires
no reciprocity at all between officials and citizens or subjects. At its core, then,
Hart’s view is, to invoke language used by Rawls, only a theory of how officials
can satisfy themselves that they are acting properly.40 It admits the possibility of
genuine legal obligations with no more authority, from the moral point of view
of citizens or subjects, than commands backed by force.41 To identify the condi-
tions that must be met if legal obligations are to have for all members of a polity
at least prima facie moral force, we must move beyond Hart’s theory of law.

Rawls cautiously refrains from taking a stand on Hart’s theory of law or legal
obligation as such.42 Whether the antebellum South had a genuine legal system
capable of imposing genuine legal obligations, Rawls explicitly refrains from saying.
But Rawls does follow Philip Soper in maintaining that Hart’s conditions, while
minimally necessary and sufficient to genuine legal obligations, fail to invest those
obligations with even prima facie moral force. But what, then, would be min-
imally necessary and sufficient to ensure that the normative force presumably
carried by genuine legal obligations was always at least prima facie moral force, to
ensure that citizens’ or subjects’ legal obligations were just part of a larger and
morally significant normative system of political authority?

This is the fundamental question. Liberal democratic peoples have no good
reason to confer on any polity a right to collective self-determination and non-
intervention just because its members are bound by genuine legal obligations in
Hart’s sense. Those living in the antebellum South were likely bound by such
obligations, but as slave-holding polities Southern states had no moral right to
nonintervention.43 Liberal democratic peoples have a good reason to confer a
right to self-determination and nonintervention only on those polities within
which the genuine legal obligations of members carry prima facie moral force
derived from the morally significant normative system of political authority that is
their context and home.

No system of political authority could underwrite a prima facie moral obliga-
tion to obey the law without being purposefully aimed at the good or advantage
of all members as moral agents and enforced by officials prepared publicly to
defend the law in such terms. Officials may enforce a common good or liberal
conception of justice. But they must enforce (some form of ) one or the other
and defend their official conduct with reasons addressed to citizens or subjects as
moral and political agents. And citizens or subjects must be able publicly to
demand and have a right publicly to receive and evaluate reasons for official state
action. Only if these conditions are met in some substantial and meaningful way

RLOC10 6/2/06, 3:02 PM182



Political Authority and Human Rights 183

may citizens or subjects and officials realize sufficient reciprocity to confer moral
significance upon the normative system of political authority (that marks them as
citizens or subjects and officials) and thus upon their legal obligations within that
system.

What would it mean for these conditions to be met in a substantial and
meaningful way? Several things.44 First, all citizens or subjects must have a right
to evaluate, dissent from, and receive a public justification for official state actions.
Because this right is without worth apart from more general rights to freedom of
thought and conscience, to some minimally decent standard of living (above bare
subsistence), and to physical and psychological security, citizens or subjects must
also have these rights. Roughly, we might say, what Hart called the minimum
natural law content of any viable legal system for human beings must be extended
to all those subject to domestic political authority and the law. If it is not,
outsiders will have no reason to think that the legal obligations of insiders are also
prima facie moral obligations, and thus no reason to think that their respect for
insiders as moral agents underwrites a right to collective self-determination for
insiders or a duty on outsiders to refuse forceful intervention in their domestic
political order.

For outsiders to have a reason to think that the legal obligations of all insiders
carry prima facie moral force, they must also have reason to think that the political-
legal system administered by officials and enforced on citizens or subjects is a
system of mutually advantageous cooperation for all. In addition to securing
those rights already mentioned, this will require securing also those rights neces-
sary to immunity from systemic exploitation and to ensuring for all some nontrivial
zone within which they may pursue their own good by their own lights as moral
agents. There must be a right to personal property, a right to refuse marriage, a
right to some substantial religious liberty, a right to asylum, rights against apart-
heid and genocide, and so on. Of course, the political-legal system must also
secure natural or formal justice. And it must do so within the context just set out.

At this point we have arrived, more or less, at Rawls’s list of basic human
rights. While I cannot carry out the full analysis here, my hunch is that if we
continue to inquire, from a liberal democratic point of view, into the conditions
that a polity must satisfy for its members to have a right to collective self-
determination and nonintervention, we will find ourselves talking about bodies
politic organized as viable constitutional republics. If I am right about this, then
agents representing only liberal democratic peoples in an international original
position will agree to a principle of basic human rights that makes binding on
all bodies politic regardless of treaty or voluntary undertaking only those rights
essential to a well-ordered constitutional republican form of government. These
will include the rights set out in or entailed by Articles 3–18 of the UDHR,
along perhaps with others, but not those set out in Articles 1–2 or 19–30. They
will form a proper subset of liberal democratic rights, but will not include
general rights to democratic political processes or nondiscrimination. They are,
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accordingly, consistent with the priority liberal democratic peoples assign their
own liberalization and democratization in their own amour propre.

Within well-ordered constitutional republics the conditions of moral and polit-
ical agency are sufficiently secured and there is sufficient reciprocity between
rulers and the ruled for legal obligations to take on prima facie moral force. This
is true even for nonliberal and nondemocratic constitutional republics, of which
there have been many throughout history and are many today. And it is out of
respect for the moral and political agency of those persons already subject to such
prima facie moral obligations, that liberal democratic peoples acknowledge their
right to collective self-determination and nonintervention. Indeed, this is the
basis for their own claim to collective self-determination and nonintervention as
liberal democratic peoples. Although the United States was at the beginning of
the previous century not yet liberal and democratic – since it denied women the
right to vote, to hold many jobs, and so on – it was then or plausibly could be
regarded as a constitutional republic. And so, counterintuitive as it may have at
first seemed, agents representing only liberal democratic peoples in an interna-
tional original position will agree to regard as basic human rights only those
essential to a constitutional republican form of government. Where these rights
are secured and there is no threat of external aggression, a people is entitled to
self-determination and nonintervention. Where these rights are not secured, re-
spect for the moral and political agency of individual persons requires that they be
secured. Outlaw states and burdened societies must be transformed.

Peaceful, well-ordered constitutional republics faithful to the basic human rights
set out here are self-contained, independent, and morally significant systems of
political and legal obligation and authority. They are, as corporate moral agents,
entitled to self-determination and nonintervention, not because corporate moral
agents have rights in and of themselves independent of their individual members,
but rather because as well-ordered systems of cooperation they constitute and
sustain their individual members as moral and political agents (even if not as free
and equal liberal democratic citizens) with legal and political obligations of bona
fide prima facie moral force.45

Of course, agents representing liberal democratic peoples will want to reserve
for the parties they represent the right to engage in a diplomatic international
politics of persuasion and moral criticism aimed at encouraging all peoples to
more fully perfect themselves as liberal democracies, either through their own
internal self-development, or through voluntary and shared political undertakings
through treaty, federation, and the like. But persuasion, moral criticism, treaty
making, and voluntary federation – all of which belong to a morally acceptable
politics of human rights guided by liberal democratic aspirations – are quite
different from force, coercion, or sanction.

The foregoing argument for basic human rights depends in no way on in-
voking the second international original position, within which agents represent
only decent peoples. There is no compromise with or accommodation of decent
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peoples. There is no rejection of the moral priority of individual persons or
of liberal democratic self-understandings. There is only the inquiry by liberal
democratic peoples into the moral basis of their own claims to self-determination
and nonintervention within the international order. To be sure, Rawls conjec-
tures that the agents representing only decent peoples in a second international
original position would affirm more or less the same law of peoples and the same
doctrine of human rights. Certainly they would affirm all the main features.
Thus, decent peoples (if there are any) could affirm the same law of peoples that
liberal democratic peoples affirm from the moral point of view of their own self-
understanding. This is important. It ensures that liberal democratic peoples honor
their own moral commitment to reciprocity and it locates the law of peoples
within an existing or reasonably possible overlapping consensus within inter-
national public reason.

Rawls’s conception of basic human rights does not depend on a particular
religious doctrine or philosophical understanding of the moral nature of persons
(though it most certainly assumes that all human beings capable of being rational,
responsible, and reasonable are moral persons). It draws instead on an account
of political authority and legal obligations, an account latent within the self-
understanding of liberal democratic peoples and yielding a list of basic human
rights presumably acceptable to other decent peoples seeking recognitional respect
and a right to self-determination and nonintervention as corporate moral agents
in the international order. In this way, Rawls offers a human rights doctrine that
addresses the practical foreign policy issues faced by liberal democratic peoples
while also satisfying their commitment to reciprocity and thus the demand for a
human rights doctrine publicly justifiable within an international public reason.

5 Conclusion

Basic human rights bind all states regardless of their consent. With respect
to basic human rights, what is politically on the table is only how best to secure
their universal realization, whether through unilateral or coordinated and co-
operative international efforts. This is one aspect of a morally legitimate politics of
human rights. Liberal democratic peoples, of course, will rightly seek a world
within which all states honor more than basic human rights and increasingly
approximate liberal democratic ideals within their domestic orders. Toward this
end, they and those individuals and associations belonging to or affiliated with
them may undertake various international political initiatives aimed at bringing
not yet liberal or democratic states voluntarily to take on the liberal democratic
ideal (by ratifying treaties such as CEDAW, for example).46 This is another aspect
of a morally legitimate politics of human rights. Coercion, whether military or
not, has no place here. And liberal democratic peoples may rightly federate (as
in the European Union) and impose on themselves as human rights a rather
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robustly liberal and democratic regime of rights. This is another aspect of a
morally legitimate politics of human rights; again, coercion has no place here.

If we conjoin Rawls’s doctrine of basic human rights with the foregoing account
of the politics of human rights, we see that Rawls has set out a powerful vision of
how free peoples, following their own historical paths and faithful to the limits of
a liberal conception of international right, might arrive at a world within which
(at least generically) liberal democratic rights are universally recognized and enforced
as human (though not basic human) rights. Rawls’s position on human rights is
less heterodox, more plausible, less ad hoc, more coherent, better justified, and
more liberal than has been generally acknowledged.
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11

Collective Responsibility
and International Inequality

in The Law of Peoples

David Miller

When John Rawls published his last book, The Law of Peoples (LoP), in 1999, it
drew critical responses of greater or lesser degrees of vehemence from a range of
political philosophers who were sympathetic to Rawls’s work in general, and to
the theory of justice laid out in the book of that name in particular.1 The most
vehement responses spoke of betrayal, retraction and so forth; others were more
nuanced.2 It was agreed, however, that in attempting to extend his theory of
justice from the domestic to the international realm, Rawls had lost his bearings.
Of course, in A Theory of Justice (TJ ), he had made some comments about just
principles of international law that anticipated the position he would take in
LoP.3 But these were intended only to introduce a discussion of just war and
conscientious objection, and so writers influenced by Rawls, such as Charles Beitz
and Thomas Pogge, had felt free to develop theories of global justice that applied
Rawlsian principles such as the difference principle at global level.4 In LoP,
however, Rawls explicitly repudiates such theories, and argues that the principles
of international relations – principles of justice that apply to what he calls the
Society of Peoples – are of a quite different kind from the principles of social
justice that apply within liberal societies. The famous Rawlsian principles of basic
justice – equal liberty, equality of opportunity and the difference principle – do
not apply at global level. Instead we have a list of eight principles, most of which
are familiar from the conventional literature of international law – observing
treaties, non-intervention and so forth. The only principle that bears directly on
economic redistribution between peoples is the last, which posits a duty of assist-
ance towards peoples whose material conditions are such that they cannot sustain
what Rawls calls ‘a just or decent political and social regime’.5

What, according to the critics, has gone wrong as Rawls directs his attention
away from social justice and towards global justice? A claim often made is that
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Rawls has, so to speak, ‘gone communitarian’ when thinking about justice
at global level. Instead of thinking in terms of individuals and what they can
rightfully claim from each other, he thinks in terms of politically organised com-
munities, and how they should conduct their relationships. One symptom of this
shift is that when imagining an original position from which the principles of
international relations are to be derived, Rawls fills it not with individual persons
but with representatives of different peoples, who are charged with advancing the
interests of the societies they represent.6 To the critics, this is starting in precisely
the wrong place: it gives communities an unwarranted moral priority over their
individual members.

Besides this general charge, (at least) three more specific criticisms have been
made of Rawls’s position in LoP. The first concerns the principled toleration that
he wants to extend to those non-liberal societies that he calls ‘decent hierarchical
societies’. I don’t want to enter the debate here about how Rawls characterises
these societies, and why he believes that liberal societies should refrain from
trying to transform them – this would take another paper. The critics argue that
Rawls should not be as complacent as he apparently is about societies that are
undemocratic, discriminate against women, etc.

The second criticism is that although ‘honouring human rights’ is one of
the eight principles Rawls lays down to govern the society of peoples, he then
proceeds to pare down human rights in an unacceptable way, so that, for instance,
rights to democratic participation or to unrestricted freedom of conscience do
not belong on the list. Here, the critics claim, he neglects the growing interna-
tional consensus, embodied not just in official declarations like the Universal
Declaration of Human Rights and its successor documents but also in political
practice, on a longer and richer list of rights which can serve to challenge not
only various authoritarian regimes but also liberal societies themselves, who often
fail to practise what they preach.

The third criticism – and this is the one that I shall focus on in this paper – is
that Rawls has given us no good reason to abandon a broadly egalitarian concep-
tion of global justice. He has not explained why the arguments that support
equality of opportunity and the difference principle at the domestic level do not
also apply internationally. The duty to assist burdened societies, which is a limited
duty that ceases to apply as soon as a society crosses the threshold where it is able
to attain well-orderedness and decency, is no substitute for this. Even if this duty
were to be fulfilled by the richer societies, we might well still have a grossly
unequal world where people’s life chances were arbitrarily determined by the
society into which they happened to be born.

So how does Rawls justify his rejection of global principles of distributive
justice, and especially the global difference principle? One reason that he gives –
in fact the only reason that he presents in the lecture on ‘The Law of Peoples’
that prefigured the book – is that we should not expect cross-national agreement
on liberal principles of justice.7 Given that the law of peoples is meant to apply to
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societies of different types, and in particular to decent hierarchical societies as well
as to liberal societies, we cannot expect people to comply at a global level with
principles that they would reject when applied to domestic society: for instance, if
a society’s internal conception of justice mandates treating men and women
unequally in certain respects, then it would be unreasonable to require it to
comply with egalitarian principles in its international relations.

However, this argument seems less than decisive. Recall that when developing
his theory of social justice, Rawls has no hesitation in requiring groups inside the
political community to comply with liberal principles of justice, even though,
within their own associations, they may follow a different conception. For instance,
a church may refuse to ordain women on theological grounds, but in other
respects it must comply with the principle of equal opportunity – it couldn’t, say,
discriminate against women when it came to hiring a caretaker to look after the
church building. Rawls makes it clear that non-liberal conceptions of justice can
be followed only within limits set by the need to preserve a basic structure that
fulfils his two principles, and this is something that can reasonably be demanded
of the groups in question.8 So why not make a parallel demand at global level,
requiring all societies to interact on terms established by reference to liberal
principles of distributive justice?

Perhaps sensing the gap in his argument, Rawls in LoP advances a rather strong
claim about the causes of international inequality. Indeed he makes two con-
nected claims. The first is that:

I believe that the causes of the wealth of a people and the forms it takes lie in their
political culture and in the religious, philosophical, and moral traditions that support
the basic structure of their political and social institutions, as well as in the industri-
ousness and cooperative talents of its members, all supported by their political virtues.

And the second, which follows immediately in the text, is that:

I would further conjecture that there is no society anywhere in the world – except
for marginal cases – with resources so scarce that it could not, were it reasonably and
rationally organized and governed, become well-ordered.9

He draws two normative conclusions from these claims. The first is that there
is no reason of justice to be concerned about arbitrary inequalities in the distribu-
tion of natural resources. Because virtually every society could reach the threshold
of well-orderedness and decency if it organized itself properly, we should not be
concerned by the fact that some societies start off with more natural resources per
capita than others. The second conclusion is that, since a society’s wealth depends
upon factors internal to that society, it would be wrong to transfer resources from
societies that have become wealthy to societies that have remained poor, as the
difference principle for instance might require. To drive the point home, he
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invites us to imagine two societies starting out with the same initial resource
endowment. For cultural reasons, one decides to industrialize while the other
remains pastoral.10 The first becomes twice as wealthy as the second. Rawls asks,
rhetorically:

Assuming, as we do, that both societies are liberal or decent, and their peoples free
and responsible, and able to make their own decisions, should the industrializing
country be taxed to give funds to the second?11

He assumes that the answer to this question is ‘No’, and that we therefore have
reason to reject any broadly egalitarian principle (such as the difference principle)
that could require such a transfer to be made.

As we can now see, Rawls has a very different picture of international society
from the picture of domestic society that he assumes in developing his theory of
social justice.12 In the domestic case, individuals’ life chances are largely deter-
mined by a basic structure of institutions over which they as individuals have no
control. For that reason the basic structure must be regulated by principles of
justice that allow citizens to live together on terms that all can accept – principles
that involve, for example, compensating for the economic effects of inequality in
natural talent. In the international case, by contrast, peoples are regarded for the
most part as relatively autonomous, in the sense of being able to determine,
through their cultural values and the institutions that embody these, how materi-
ally wealthy they will become, so here distributive principles are out of place, and
inter-societal transfers are required only in the case of ‘burdened’ societies, insofar
as such transfers can help these societies to become well-ordered.

I want to focus attention on Rawls’s reason for thinking that – at least among
liberal and decent peoples – inequalities between peoples can be just, and there-
fore do not stand in need of correction. His argument to this effect can be
broken down into three separate claims:

1. The empirical claim. The causes of wealth and poverty are largely internal to
each society. Whether a society becomes wealthy or remains poor depends
primarily on its political culture and institutions, its religious and moral tra-
ditions, the industriousness of its members, etc.

2. The justice claim. If inequalities between agents arise as a result of factors for
which the agents in question can be held responsible, these inequalities are
not unjust.

3. The responsibility claim. Liberal and decent peoples are each collectively re-
sponsible for the cultural and other features that give rise to inequalities
between them.

Each of these claims has to be defended if Rawls’s argument is to go through.
If societies become rich and poor mainly for external reasons – their positioning
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in the global economy, for instance – then for their members to claim responsibil-
ity for such outcomes would clearly be wrong, and the argument immediately
collapses. If justice sometimes requires us to correct for inequalities for which
agents are responsible, then even if the empirical claim is true, there is nothing to
prevent us from proposing redistributive principles of global justice such as the
global difference principle. And finally, even if the factors that cause wealth and
poverty are primarily internal, it still has to be shown that we can hold peoples
collectively responsible for these factors – that, for example, a people can genu-
inely be held responsible for the religious and moral traditions that it adheres to.
But Rawls himself makes little attempt to justify any of the three claims.

The empirical claim is the most intractable of the three, for political philo-
sophers at least. One might well despair of finding a valid general answer to the
question: why do some societies become rich, while others remain poor, or
become poorer still? The possible explanatory factors can roughly be divided into
three groups: physical factors, such as the availability of resources like coal and oil,
the prevailing climate, and the society’s geographical location (is it landlocked,
for instance?); domestic factors, for instance the prevailing religious or political
culture, and the practices and institutions which both reflect and shape it; and
external factors, such as the pattern of global trade and investment, the impact of
foreign states through colonialism or neo-colonialism etc.13 A priori, it seems
likely that any adequate answer to the question will invoke factors of all three
kinds. Rawls himself cites David Landes’s book, The Wealth and Poverty of Nations,
in support of his claim about the primary importance of culture, but Landes’s
wide-ranging and somewhat unanalytical historical study does not suggest any
mono-causal theory; indeed the book starts with a chapter about the importance
of climate in explaining the relative success of Europe vis-à-vis countries closer to
the Equator. Landes clearly thinks that culture matters in explaining economic
success, but he supports this claim largely anecdotally.14

Other economic historians, however, provide support for Rawls’s claim, inter-
preted as saying that domestic factors are the main, rather than the sole, cause of
economic success or failure. Geography matters to some extent – nearly all devel-
oped economies are to be found in temperate rather than tropical zones – but
examples such as Singapore and Mauritius show that geographical disadvantage
can be overcome by domestic factors. Natural resources can be either a blessing
or a curse depending on the cultural and institutional context in which they are
appropriated – coal was a major factor propelling the industrial revolution in
Britain, whereas the discovery of oil in the Middle East is widely judged to have
distorted economic development in those societies and propped up authoritarian
regimes. Conversely, both culture and institutions can be shown to correlate
significantly with economic success, the main problem being to disentangle their
effects, since there is obviously strong interaction between them. The independ-
ent effect of culture can be seen most easily by studying the varying success rates
of different ethnic groups in a single society – for instance by comparing the
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performance of Asian immigrants to the USA with that of blacks and Hispanics.15

Institutional effects have been studied by looking at ex-colonial societies, starting
out with contrasting legal systems, sets of property rights, and so forth and com-
paring their economic performance over time.16

Rawls has been criticized by, among others, Thomas Pogge, for failing to see
that the economic effects of a society’s culture and institutions depend on the
global environment in which the society is placed. According to Pogge, ‘it is
quite possible that, in a different global environment, national factors that tend to
generate poverty, or tend to undermine the fulfilment of human rights more
generally, would occur much less frequently or not at all’.17 In a formal sense, this
is certainly true: for almost any set of national factors, we could imagine a global
environment in which those factors would lead the society that possessed them to
do reasonably well. But is it illuminating? Suppose someone lives in poverty
because, although he has been offered a variety of paid work on reasonable terms,
he steadfastly refuses to take it. It is true that, in a different environment – one in
which the link between income and work has been severed, so that everyone
receives the same income unconditionally – this person would not be poor.
Nevertheless it is reasonable to hold him responsible for being poor in the society
in which he actually lives. Behind this judgement lies the assumption that making
the receipt of income depend on willingness to work isn’t unfair. In a similar way,
Pogge is on strong ground when he points to practices such as the ‘international
resource privilege’ – the legal convention whereby governments, no matter what
their complexion, are recognized as having the right to sell natural resources
found on their territory to outsiders – which positively encourage authoritarian
rulers to oppress and exploit their subjects.18 Such practices do indeed make the
governments of rich countries responsible for contributing to world poverty. But
he is wrong to turn this into a wholesale indictment of the current international
order as harmful to people in poor countries, because much of that order is
neutral, in the sense that it gives adequate opportunities for societies with suitable
domestic institutions and cultures to grow economically – as indeed many have
done in recent decades.

There remains much work to do in specifying what a ‘fair’ international order
would look like, but I hope to have said enough to render Rawls’s empirical claim
– that the primary causes of a society’s wealth or poverty are its political culture
and institutions, etc. – at least plausible. To defend his thesis about global justice,
however, there are two further hurdles to cross, so let me turn now to the justice
claim: if inequalities between agents arise as a result of factors for which the
agents in question can be held responsible, these inequalities are not unjust.

This claim might seem to be the least problematic of the three, because it
expresses an intuition about distributive justice that many have found plausible.
But it may prove to be somewhat problematic for Rawls himself, given his support
for the difference principle in domestic contexts. For that principle is often thought
to license redistribution in favour of the worst-off group in society regardless of
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whether the members of that group are responsible for being worst off. Indeed,
as a matter of intellectual history, the justice claim seems to have emerged as a
corrective to Rawls, in the work of Dworkin and others: Rawls’s theory of justice
was seen as defective because it did not take personal responsibility sufficiently
into account. So how can Rawls now rely on it to defeat the difference principle
at the global level?

It is important to note that Rawls’s theory of social justice does incorporate
one important claim about responsibility. Rawls holds people responsible for
forming and revising their conceptions of the good, and therefore for the amount
of welfare that they can derive from any given allocation of primary goods. You
are not held responsible, at least at first glance, for the amount of income you
receive, but you are responsible for what you do with that income – with how
effectively you use it to pursue a conception of the good. You must cut your coat
to suit your cloth. So it is not the case that the idea of responsibility is absent in
TJ and present with a vengeance in LoP. But it may still seem that an important
difference remains: in LoP but not in TJ, people are being held responsible for
having a larger or smaller share of primary goods, especially income and wealth.

But here we need to look a little more closely at how the difference principle is
used in TJ. It is applied to the basic structure of society, not to individual
members. Along with the other two principles, it establishes a structure of rights,
opportunities and rewards – for instance, it might be used to set a minimum wage
for unskilled workers. However, it is still left to each individual to determine what
use she will make of the opportunity set that confronts her. This is clear in the
case of the equal opportunity principle, for example, which specifies that there should
be equal life prospects for people who are similarly endowed and motivated.
Motivation matters, therefore: it is not an injustice if ambitious or hard-working
people end up with more resources than those who lack these qualities. Indeed in
a notorious comment added in a later paper, Rawls remarked that ‘those who surf
all day off Malibu must find a way to support themselves and would not be
entitled to public funds’.19 The difference principle does not justify paying people
who choose not to work an unconditional income. Thus the position taken in TJ
might be described as a mitigated responsibility view: individuals are held respons-
ible for gaining a greater or lesser share of primary goods like income, but the
structure within which they exercise that responsibility is tilted in favour of those
who have less talent and weaker motivation, partly in recognition of the fact that
‘the effort a person is willing to make is influenced by his natural abilities and
skills and the alternatives open to him’ and that a person’s character ‘depends in
large part upon fortunate family and social circumstances for which he can claim
no credit’.20

The position, then, is not that Rawls dismisses responsibility for outcomes in
TJ only to endorse it in LoP. Although the conception of social justice elaborated
in the earlier work is not based on the justice claim in the form laid out above –
Rawls should not be understood as a ‘luck-egalitarian’, as other commentators
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have pointed out21 – the two principles, when properly understood, are not
starkly at odds with it. As I have indicated, they give individual responsibility
considerable scope, and aim to offset the effects of certain kinds of luck, most
notably the luck of being born talented or untalented. But if TJ develops a
mitigated responsibility view, does the mitigation disappear in LoP ? Does Rawls
hold peoples entirely responsible for their economic success or failure in a way
that leaves no scope for compensating them for unfavourable circumstances?

The answer, clearly, is that Rawls does mitigate responsibility in the case of
those who belong to burdened societies. He holds that well-ordered societies
have a duty of assistance towards societies ‘whose historical, social, and economic
circumstances make their achieving a well-ordered regime, whether liberal or decent,
difficult if not impossible’.22 Although burdened societies are economically poor,
Rawls attributes their difficulties chiefly to cultural and political factors, and
argues that the main aim of the duty of assistance should be to help engineer
change in these dimensions rather than to send material assistance in the form of
foreign aid. So although in one sense members of burdened societies are respons-
ible for their condition, Rawls thinks that they are unlikely to bootstrap them-
selves out of that condition, and so responsibility is mitigated by the duty of
assistance. That duty, however, has a clear target: once a society has crossed the
threshold and is able to become liberal or decent, it is then regarded as fully
responsible for its future progress, and no further transfers are required. In this
respect mitigation goes less far than in the domestic case: the difference principle
has no cut-off point beyond which redistribution automatically ceases.

We may speculate about why Rawls gives the justice claim greater scope in the
international arena than he does in the domestic case. One plausible explanation
is that he sees relations between peoples as being governed primarily by a principle
of equal respect, which manifests itself practically in mutual toleration. Among
well-ordered societies, at least, each is to leave the others free to develop politically
and economically as they choose, and to refrain from acting on judgements of
cultural superiority and inferiority. Relations among individuals within a political
community, by contrast, are in addition governed by the principle of fraternity,
which requires that each should be able to justify to the others his relative share
of primary goods. Once the difference principle is in place, those who are better
off can justifiably claim that the basic structure has been arranged in such a way
that those who are worse off are nonetheless as well off as they can be. This
interpretation is controversial, of course, but the main point for our discussion is
that Rawls does not see the fraternity principle as applying at international level.
Indeed he is concerned that there is not enough affinity between peoples even to
support the weaker duty of assistance. His hope for the international realm is that
over time it can come to embody mutually advantageous co-operation, and even-
tually what he calls ‘mutual caring’. But this is qualitatively different from the
kind of solidarity that Rawls envisages as being essential to the working of a just
society.
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So far I have been deliberately glossing over the difference between individual
responsibility and collective responsibility in order to assess whether the place that
Rawls gives to responsibility in international justice is inconsistent with the place
he assigns it in domestic justice. But now I want to turn to Rawls’s third claim,
which I have labelled the responsibility claim: liberal and decent peoples are
each collectively responsible for the cultural and other features that give rise to
inequalities between them. This claim involves at least three further assumptions
that critics have found problematic: that responsibility can inhere in collectives as
well as in individuals; that responsibility can pass down between generations in
such a way that members of a later generation can justifiably benefit or suffer
from decisions or policies adopted by an earlier generation; and that the cultural
and political features that form the basis of the empirical claim are also features
for which peoples can properly be held responsible. Each of these assumptions
raises big questions, and Rawls makes little attempt in LoP to deal with them
adequately. So what follows is a sympathetic reconstruction of arguments that are
only hinted at in the text but seem to be necessary to justify the responsibility
claim.

It is important to note, first of all, that the responsibility claim is only invoked
in the case of peoples who are either liberal or decent. When Rawls tells his
two societies story to illustrate why the difference principle should not be applied
globally, it is a crucial part of the story that the societies in question are ‘liberal
or decent, and their peoples free and responsible, and able to make their own
decisions’.23 What is being signalled here, I think, is that the peoples in question
are not being subjected to generalised coercion, but are living under regimes to
which they give their support, either because, in the case of the liberal societies,
people are free and equal citizens, and there is an overlapping consensus on
principles of social justice, or, in the case of decent societies, there is a consulta-
tion hierarchy and convergence on what Rawls calls ‘a common good idea of
justice’. In neither case does this imply, of course, that every member of  the society
agrees with every decision that is taken; but insofar as decisions are informed by
principles on which there is agreement, and taken according to procedures that
citizens accept, they are reasonably implicated in collective responsibility.

It is sometimes argued that responsibility only ever applies to individuals, never
to collectives, but this position is unsustainable, as I have argued elsewhere.24 Just
to illustrate the point with a simple example, suppose the University of Oxford
were to decide to revert to its practice of previous centuries and exclude women
from taking degrees, and that I had not bothered to attend the meeting of
Congregation which voted on the matter; then I would rightly be included in
collective responsibility for the decision, even though, had I gone along to the
meeting, I would have voted against it. I believe also, though this is less intuit-
ively obvious and requires further argument, that I can sometimes be implicated
in collective responsibility even for decisions that I do vote against.25 So although
Rawls can be faulted for not spelling out explicitly the conditions under which
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collective responsibility applies, he characterises liberal and decent peoples in a
way that makes assigning collective responsibility to them plausible. Of course, it
can also be argued that his characterisations are unrealistic: that the portraits he
presents are of imagined societies with their faults airbrushed out – for instance,
he overstates the extent to which the inhabitants of liberal societies agree over
matters of justice, and he is naïve to think that ‘consultation hierarchies’ which
don’t treat citizens as equals can properly embody a shared view of the common
good. But Rawls says explicitly that he is trying to describe a ‘realistic utopia’ – a
world different from ours but one that nevertheless stays within the realms of the
possible.26 Given that aim, his general assumption about the collective responsib-
ility of liberal and decent peoples is reasonable.

What next about responsibility across the generations? When Rawls tells his
story about the industrializing and pastoral societies, he describes inequalities
that emerge ‘some decades later’ without raising the question whether the gainers
and losers are the same people as those who made the original decisions to
industrialize and remain pastoral respectively. This might seem to be a crucial
ambiguity. Why should the children of pastoralists be disadvantaged by their
parents’ decision?27 But, on the other hand, what precisely is their complaint? As
Rawls tells the story, the pastoralists’ original decision was motivated by their
values: they preferred a more leisurely life, and one that was presumably more in
tune with nature. If their descendants share these values – a plausible assumption
– then they have no reason to feel aggrieved about their lower material standard
of living; they would have made the same decision in their parents’ place. What,
though, if their values are different? So long as the earlier generation have not
diminished the resources available to their descendants, and so long as these
resources are sufficient to support a well-ordered society, it is again not clear what
complaint their children have. They may wish that their parents had acted differ-
ently, but that is another matter. As Rawls makes clear in his original discussion
of justice in savings, ‘justice does not require that early generations save so that
later ones are simply more wealthy. Saving is demanded as a condition of bring-
ing about the full realization of just institutions and the fair value of liberty’.28

The fact that another people have chosen a higher rate of saving and investment,
made possible by their decision to industrialize, cannot ground a claim of injustice
on the part of the pastoralists’ children.

There is a further point worth making here in support of Rawls’s position.
Collective responsibility of the kind discussed above is a two-way street. We
appeal to it to show why the current generation may be justified in claiming
economic and other advantages that stem from the actions of their predecessors.
But this same understanding of responsibility across generations can be used to
support claims for redress in cases where the actions of earlier generations can be
shown to have inflicted continuing injustice on other peoples, or on minorities
within the nations in question. Claims of this kind are often now advanced on
behalf of those who suffer from the after-effects of slavery, colonial exploitation,
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the wartime internment of aliens, and so forth. There are many problems with
such claims, mainly having to do with establishing the identity of the present-day
victims, the appropriate level of compensation and so forth,29 but their basic logic
is sound: people should not be disadvantaged today by acts of injustice commit-
ted against their ancestors. However, even if these problems can be addressed,
there is a further stumbling block, which is to show why the present-day descend-
ants of the perpetrators should be held responsible for what their ancestors did.
They, after all, are in no way causally implicated in the injustice, and may not
even benefit directly from it. This problem can be overcome only by embracing
an intergenerational account of collective responsibility – an account, in other
words, that shows that a people today is both entitled to inherit the legitimate
gains of its predecessors and liable to make redress for the injustices they perpet-
rated, in cases where these injustices can be shown to have had a lasting effect.
Rawls himself does not discuss historical redress as an aspect of justice between
peoples in LoP, and this is certainly an omission. But if we correct that omission,
we can see that collective responsibility, while not an egalitarian view, may in
some circumstances require compensatory transfers to be made to peoples who
are now badly off – in other words, it supplements the general duty of assistance
by imposing specific obligations on peoples whose ancestors exploited or oppressed
their vulnerable contemporaries.

This leaves the third assumption behind Rawls’s responsibility claim: that
collective responsibility can extend to the features Rawls cites in his empirical
claim about the causes of wealth and poverty, namely ‘political culture’, ‘the
religious, philosophical, and moral traditions that support the basic structure of
[a people’s] political and social institutions’, and their ‘industriousness and coop-
erative talents’. To explain: when Rawls introduces his examples of twinned
societies to justify the intuition that international inequality may be just when
it stems from collective responsibility, he stresses collective decisions: to industri-
alize or to remain pastoral, and, in the second example, to reduce population
growth or allow it to continue. It is easy to see how collective responsibility
applies to political decisions, given appropriate circumstances and procedures. But
can it also apply to background factors such as political culture or religious and
moral tradition, which are more plausibly invoked as explaining economic success,
or lack of it? It might seem more reasonable to regard peoples as the captives of
their culture and traditions, rather than as being responsible for them.

Here we might wish to draw a line between liberal and decent peoples. For the
institutions of liberal societies are such as to encourage their members to take
responsibility for their own conceptions of the good, and by extension to reflect
upon and debate their political arrangements, their religious and moral traditions,
and so forth. Cultural matters are discussed openly, and cultural shifts occur more
or less rapidly – consider, for instance, changing attitudes towards women, gays
and ethnic minorities over the course of the last generation, and the way in which
these attitudes have been incorporated into public policy, work practices and so
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forth. The conditions for collective responsibility seem to apply here. In contrast,
in societies whose culture is dominated by one conception of the good – presum-
ably in practice a religious conception – and in which freedom of expression is
somewhat restricted, it is less easy to justify holding the members responsible for
the results of their culture and institutions: they may endorse the culture and
institutions wholeheartedly, but they are less well placed to reflect critically on
those same features.

When Rawls sets out the criteria for a decent hierarchical society, he is mainly
concerned to show that such a society may treat its members sufficiently well to
deserve the respect of liberals. He is not trying to tackle the issue of collective
responsibility. Nevertheless his description includes features that may prove to be
helpful in this task. For instance, he makes it clear that decent societies are
pluralistic: they contain a number of corporate groups, each of which is consulted
via its representatives before decisions are made. As a result ‘a decent consultative
hierarchy allows an opportunity for different voices to be heard’.30 It must also
allow for the possibility of dissent from existing policy, and dissent must be taken
seriously and responded to with reasons. Admittedly all this takes place within
‘the basic framework of the common good idea of justice’, but Rawls assumes
that the framework will allow for real debate – for instance, he thinks that within
an Islamic framework it will be possible to mount arguments in support of the
equal treatment of women. So decent societies are not totalitarian: no single
doctrine is enforced, and there is space for different interpretations of the common
culture to be advanced. Under these circumstances we may judge that collective
responsibility applies, albeit with less confidence than in the case of liberal peoples.

I have been attempting in this essay to defend Rawls’s position in LoP against
critics of a more cosmopolitan bent who wished him to extend the principles of
justice laid down in TJ to the world as a whole. Rawls argues, correctly in my
view, that we should not assume that justice is a matter of applying the same
principles regardless of the subject matter to which they are applied.31 Just as
justice within the family or within a church may have a different content from
justice in a society, so principles of global justice may differ from principles of
social justice. I have defended Rawls’s general claim that the collective respons-
ibility of peoples may legitimate international inequality, although I have also
indicated where I think that claim needs more defence than Rawls himself
provides. There is, however, one last issue that needs a brief comment. Even if
international inequality can be shown to meet relevant criteria of justice, based on
responsibility, may it not still have consequences that we find objectionable?
Rawls tackles this question in a short section of LoP, where he asks whether the
reasons we have for objecting to inequality in domestic society also apply at
the international level – for instance the idea that inequalities may wound the
self-respect of those who are worse off, even if they are otherwise just.32 The
answers he gives are generally satisfactory, except (in my view) when he turns to
consider the impact of inequality on international political processes.33 That is, he
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underestimates the extent to which economic inequalities between peoples may
also constitute inequalities of power, which will have a distorting effect on future
terms of international co-operation. It may be hard in these circumstances for
poor nations to enjoy an adequate measure of self-determination. And given that
there are a number of areas in which nation-states need to co-operate with one
another to their mutual advantage – environmental policy is perhaps the most
obvious – the distribution of costs and benefits in the agreement that emerges is
likely to be determined largely by the relative bargaining power of the various
parties. Agreement in such areas of policy cannot be forced. Rawls explicitly rules
out the creation of any form of world state, and implicitly rules out international
institutions able to wield coercive power over liberal and decent peoples. If rich
countries dislike the terms of co-operation that are being proposed, they can
simply refuse to sign the relevant treaty or agreement (as the USA has notoriously
done in the case of the Kyoto Agreement), and poor countries have few sanctions
that they can deploy to bring them back to the negotiating table. Rawls addresses
this problem of unequal power by considering an international original position
with a veil of ignorance, behind which, as he says, ‘the representatives of peoples
will want to preserve the independence of their own society and its equality in
relation to others’.34 But if so, and if they understand the likely political conse-
quences of global economic inequality, will they not want to go beyond formal
measures to protect independence and fairness and support policies that aim to
control and counteract such inequality?

In short, even if international inequalities can be shown to be just when grounded
in collective responsibility, they may still trouble us because of their likely effects
on justice in the future. But how, in practice, inequality-limiting measures could
be implemented at global level is one of the several questions that Rawls’s slim
volume leaves unanswered.
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12

Do Rawls’s Two Theories
of Justice Fit Together?

Thomas Pogge

In A Theory of Justice, John Rawls offered his account of domestic justice, meant
to provide moral guidance for the assessment, design, and reform of the institu-
tional order (“basic structure”) of one society.1 Twenty-eight years later, he
published a work on international justice: The Law of Peoples, presenting it as an
extension of his domestic theory.

Central to both texts are thought experiments involving a fictional deliberative
forum, the original position, composed of rational deliberators, or parties. In the
domestic case, the parties represent individual persons. As there is one representative
for each prospective citizen, this original position is said to model the freedom
and fundamental equality of all persons. The parties have the task, in behalf of
their respective clients and protecting their interests, to agree on a public criterion
of justice for assessing alternative feasible basic structures for a society. A veil of
ignorance conceals all distinguishing features of these prospective citizens from
the parties, who must choose a public criterion of social justice without knowing
their clients’ particular creeds, values, tastes, desires, and endowments or even the
natural and historical context of their clients’ society. On the basis of a highly
complex array of rigorous arguments, Rawls tries to demonstrate that the parties
would select his liberal public criterion: the two principles of justice with the two
priority rules (TJ: 266–7).

In the international case, the thought experiment of the original position is
deployed rather differently. Four divergences spring to mind. The rational
deliberators are conceived as representing peoples rather than persons, and the
international original position is thus said to model the freedom and equality of
peoples. Representation is granted selectively: it is granted only to peoples who are
well-ordered by having either a liberal or a decent domestic institutional order,
while the remainder are not accepted as equals and are thus denied equal respect
and tolerance. The veil of ignorance is thinner, allowing the parties to know
whether they are representing a liberal or a decent people; and Rawls therefore
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conducts his international thought experiment twice to show separately that
representatives of liberal peoples and representatives of decent peoples would
independently join the same agreement. And the task assigned to the parties in
the international original position is, importantly, disanalogous; they are not, as
one might have expected, charged with agreeing on a public criterion for the
assessment, design, and reform of the global institutional order, but charged with
agreeing on a set of rules of good conduct that cooperating peoples should
(expect one another to) obey.

Why Two Theories at All?

Developing his domestic theory, Rawls writes, “at some level there must exist
a closed background system, and it is this subject for which we want a theory”
(PL: 272 n.9). And so he assumes throughout, if only for purposes of “a first
approximation” (ibid.), that the society whose institutional order he discusses is
“self-contained” (TJ: 401), “more or less self-sufficient” (TJ: 4), and “a closed
system isolated from other societies” (TJ: 7). The citizens of such a society ought
to structure it, he concludes, according to his public criterion of justice (the two
principles with the two priority rules).

Since the world at large is self-contained, more or less self-sufficient, and a
closed system isolated from other societies, it seems to fit Rawls’s stipulations –
certainly better than any national society does. So how about structuring all of
humankind in accordance with the public criterion of social justice proposed in
his domestic theory? Rawls not merely denies that we ought to do this, but even
insists that we ought not. What reasons can he offer?

As a first reason, Rawls can adduce his skepticism about the feasibility of a well-
ordered world state: “Here I follow Kant’s lead in Perpetual Peace (1795) in
thinking that a world government . . . would either be a global despotism or else
would rule over a fragile empire torn by frequent civil strife as various regions and
peoples tried to gain their political freedom and autonomy” (LoP: 36).

But this appeal to Kant is questionable. Kant writes in Perpetual Peace that a
plurality of independent states, “is still to be preferred to their amalgamation
under a single power which has overruled the rest and created a universal mon-
archy. For the laws progressively lose their impact as the government increases its
range, and a soulless despotism, after crushing the germs of goodness, will finally
lapse into anarchy.”2 This passage expresses strong reservations about a universal
monarchy achieved by conquest. Kant does not, here or elsewhere, express such
reservations about a liberal world republic achieved through a peaceful merger of
republics – though he realized, of course, that such a transition might well be
opposed by existing rulers.3

Even granting, without textual support, that Kant believed that any world
state would invariably lead to despotism or civil strife, it is quite doubtful that his
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opinion is the best evidence one can have about whether such a just world
government is feasible in the twenty-first century and beyond. This is doubtful
because the last two hundred years have greatly expanded our historical experi-
ence relevant to this question and have vastly improved our social theorizing,
especially in economics and political science. In particular we have learned from
the federalist systems of the United States and the European Union that – Kant’s
contrary view notwithstanding – a genuine division of powers, even in the vertical
dimension, is workable and no obstacle to stability and justice.

Moreover, had Rawls really been convinced that limits on the range of just and
effective government render a global liberal society infeasible, then we should
expect these limits to appear within his domestic theory – as the requirement,
perhaps, that the society it discusses must not grow beyond a certain population
or area, or beyond a certain percentage of the global population or land surface
area. But he never considers such limitations.

Finally, even if a justly structured world government were infeasible, this would
not invalidate the global application of Rawls’s public criterion of social justice.
This criterion does not prescribe a specific institutional design, but governs
the comparative assessment of alternative feasible institutional designs. Applied
globally, it would instruct us to design global political institutions that would
secure the basic liberties of human beings as far as possible and to design the
global economic order so that fair equality of opportunity is realized worldwide
as far as possible and so that it engenders socioeconomic inequalities among per-
sons only insofar as this raises the socioeconomic floor. The applicability of this
criterion is not refuted, but rather confirmed by Rawls’s empirical speculation:
If world government would lead to despotism or civil strife, then the public
criterion would correctly reject this institutional option for its failure to secure
the basic liberties of human beings worldwide. This criterion would then favor
another global institutional design – perhaps a global federation on the model
of the European Union, or a loose league of nations as Kant had described, or
Rawls’s similar Society of Peoples, or a states system like that existing now.

As a second reason against the applicability of his public criterion of social
justice to the world at large, Rawls could point out that it would be wrong to
impose a global order designed according to a liberal criterion of social justice
upon decent peoples who may reject the normative individualism of this criterion
as well as its emphasis on basic liberties.4 His international theory is needed, then,
to accommodate decent peoples whom liberals are to tolerate and welcome as
equal “members in good standing of the Society of Peoples” (LoP: 59).

This argument, too, is problematic in three respects. First, why must we “express
liberalism’s own principle of toleration for other reasonable ways of ordering
society”5 by accommodating the opponents of liberalism in Rawls’s international
theory and the interactions among societies, but not in his domestic theory and
the design of our national institutional order?
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Second, why should the accommodation Rawls suggests be so one-sided?
As far as I can see, Rawls’s theory of international justice requires no concessions
at all from decent hierarchical societies, which get exactly the rules that best
accord with their values and interests. But it greatly compromises liberal values by
rejecting normative individualism, by disregarding the basic liberties of persons
outside well-ordered societies, by truncating the basic liberties of persons in
decent societies,6 and by tolerating poverty and huge inequalities worldwide.
(While greatly compromising liberal values, Rawls does accommodate those who
profess such values quite well by sanctioning the 22:1 income advantage and the
much greater wealth advantage that the citizens of today’s liberal countries enjoy
over the rest of humankind.)

Third, why does Rawls, by not envisioning more liberal global arrangements,
assume that the accommodation of decent hierarchical societies is needed forever?
Is this a stipulation based on principle or an empirical prediction? Rawls describes
a fictional such society, Kazanistan, in which normative individualism is rejected
(LoP: 75– 8). But is the mere possibility of such societies reason enough to
accommodate them in the design of the international original position and of the
envisioned Society of Peoples – even if such accommodation accommodates no
living persons or peoples?

It is unclear how Rawls would answer this question. Either answer would reveal
a gap in his reasoning. To motivate an affirmative answer, one would need to
explain why an equal place should be indefinitely preserved for such societies
when Rawls himself deems them morally flawed – “a decent hierarchical society
does not treat its own members reasonably or justly as free and equal citizens”
(LoP: 83) – and defends accommodation by claiming that it encourages decent
societies to reform themselves in a liberal direction (LoP: 61–2).

A negative answer would leave a different gap, as Rawls gives no evidence
that there really are – let alone always will be – nonliberal societies that qualify
as decent and also reject normative individualism. Contemporary defenses of
nonliberal societies often stress how happy and secure individuals feel under their
more authoritarian, communal, or moralizing social institutions and how disori-
enting and alienating they find liberal ones. Thus, justifications of decent regimes
might well take the interests of persons as morally fundamental. If actual decent
regimes were so justified by their supporters, or if no such regimes existed, then
a liberal commitment to accommodate actual decent peoples would not support
an international original position that represents peoples rather than persons.

The dilemma for Rawls arises more broadly. His proposed accommodation
presupposes humanity’s division into mutually distinct and culturally cohesive
peoples. Is this presupposition meant to reflect a moral valuation or entrenched
empirical facts? Again, either possibility leads into difficulty. The former answer
is problematic, because A Theory of Justice provides no reason for valuing
political boundaries (not even federalist ones, surprisingly). The latter answer is
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problematic as well, because Rawls makes no effort to show that his concept of
a people reflects general and entrenched facts in the contemporary world. Many
borders in Africa, Latin America, and Asia are colonial constructs that lump
diverse communities together (Indonesia) while splitting others over two or more
states (Kurds). In Europe, borders are rapidly losing practical significance, so that
the notion of a people seems increasingly ill-fitted to the old groups (the Dutch
and the Danes) and ill-fitted also to the new and still expanding population of the
European Union. In the midst of globalization, we can easily imagine a broaden-
ing of this trend, leading to a world in which most borders have little political or
practical significance and do not correlate with “separate languages, religions, and
cultures” (LoP: 112).

The status of Rawls’s account remains then unclear. Calling his Society of
Peoples a “realistic utopia,” does he propose it as the highest ideal for the
indefinite future? Or is it a stopgap model meant to accommodate, so long as
they are still around, some slightly backward but still basically passable societies
that are best handled with tolerance and equal respect – a stopgap model to be
superseded, in a hoped-for future era when nearly all societies will have become
liberal, by a genuinely liberal conception of global justice? Perhaps The Law of
Peoples is not meant to be clear on this point. The accommodation of actual
decent societies – whichever ones Rawls may have in mind under this label – can
have its desired effects only if it is genuine and unconditional, only if decent
societies feel assured that their equal place is secure indefinitely irrespective of
their number or power (cf. LoP: 122– 3).

This parallels the liberal domestic accommodation of diverse comprehensive
(e.g., religious) doctrines. But there are two crucial differences: Rawls expresses
no preferences within the range of reasonable comprehensive doctrines and he
predicts that, barring state oppression, citizens will continue to hold and to
respect doctrines throughout this range (the “fact of reasonable pluralism” – PL:
36). In the international case, by contrast, Rawls holds that decent societies are
morally inferior and hopes that all human beings will eventually live under liberal
institutions. Ought the humanity of such a happy future age share his concern to
maintain a global order fully acceptable and hospitable to decent regimes? Would
it be wrong (unjust) if, with universal approval, they adopted Rawls’s two prin-
ciples of justice to guide the design of their global institutional arrangements? It
may seem wise to leave this issue unexplored for now. But what could possibly
justify an affirmative answer?

Why Exclude the Interests of Persons?

Insisting that two theories of justice are needed, Rawls praises the divergences
between them as demonstrating the “versatility” and “flexibility” of his original
position (LoP: 40, 86). He fails to note that such flexibility can greatly undermine
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the justificatory power of reflective equilibrium (TJ: 42– 5, 507– 8). If the thought
experiment of the original position can be bent in a variety of ways to deliver
desired conclusions, then it becomes rather less remarkable that Rawls’s diverse
considered judgments about social justice can be “derived” through one or other
variant of this thought experiment. The fact that all these considered judgments
fit into one contractualist account can confirm those judgments only insofar as
this account exerts some discipline of fit. Failing this, the fact has no significance.
As in geometry, the fact that given data points in a plane precisely fit some
algebraically expressible graph shows nothing significant about these data points,
because such a graph can be constructed for any set of points whatsoever.

The present section and the next seek to show that Rawls indeed loses much
of the justificatory point of his contractualist theorizing by failing to provide a
convincing rationale for the divergences between his theories. Remaining unex-
plained, the asymmetries between his two theories damage the credibility of both
and of his far less rigorously developed international theory in particular.

Much attention has already been paid to the fact that Rawls puts so much
moral weight on the notion of a people. This notion is marred by a double
vagueness. First, it is unclear what groups are to count as peoples. Does Rawls
want to count any group of persons residing together within the territorial bound-
aries of a state? What about the Kurds, the Jews, the Chechens, the Maori, the
Sami, and hundreds of other traditional and aboriginal nations, which often
transcend state borders or are nested within one another? Secondly, it is unclear
how each of the recognized peoples is delimited. Is this decided by passport,
culture, descent, choice, or any combination of these and perhaps other criteria?
Can persons belong to several peoples or to one at most? All these questions
would assume great importance in any attempt to realize the Society of Peoples
Rawls envisions. And yet, he disregards them completely.

It has also been frequently noted that Rawls endorses normative individualism
domestically but rejects it internationally. This is an asymmetry insofar as, in
Rawls’s domestic theory, the interests of collectives (associations) are given no
independent weight – are considered only insofar as persons choose and identify
with them. In his international theory, by contrast, peoples are recognized as
ultimate units of moral concern and, more remarkably still, individuals are not so
recognized. In selecting and justifying particular rules governing state conduct,
Rawls disregards the interests of persons by focusing exclusively on the interest,
attributed to each well-ordered people, “to preserve [its] equality and independ-
ence” (LoP: 41, cf. 70) as a stable liberal or decent society (LoP: 33, 69).

This decision has important implications for the content of the agreement
that rational representatives of well-ordered peoples would reach in the interna-
tional original position. Serving that stipulated interest, such representatives might
well agree to “provisions for ensuring that in all reasonable liberal (and decent)
societies people’s basic needs are met” (LoP: 38, my emphasis). But, in Rawls’s
international theory, ensuring that persons can meet their basic needs has no
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moral importance as such. It has only instrumental moral importance insofar as it
contributes to preserving the internal stability or the external equality or inde-
pendence of liberal or decent societies. So what about the basic needs of mem-
bers of other societies, here pointedly excluded?7 Adding an eighth law to his Law
of Peoples, Rawls suggests that representatives of well-ordered peoples would agree
to extend their concern to other peoples that, but for unfavorable conditions,
would be organized as liberal or decent societies8 – though he does not explain
why they would so agree. But, as the italicized qualification confirms, his interna-
tional theory still ignores the basic needs of human beings in benevolent absolut-
isms and outlaw states (LoP: 4, 63) which, even when they encounter unfavorable
conditions, remain in these categories. Assistance to such societies is not mandat-
ory because it would not help them be either liberal or decent. Assistance is
required only to burdened societies – ones that, if not prevented by unfavorable
conditions that assistance would overcome, would be liberal or decent of their
own accord. This limitation is entailed by the way Rawls constructs his interna-
tional original position: Animated solely by the stipulated interest of well-ordered
peoples, their rational representatives have no reason to commit themselves to a
duty to show concern for individuals living in benevolent absolutisms or outlaw
states – not even for their basic liberties, personal security, and basic needs for
food, water, clothing, shelter, health care, and education.

Well-ordered peoples are required to help one another stay above the economic
minimum necessary to make a well-ordered society possible. But beyond this
threshold, Rawls’s international theory permits indefinite economic inequalities
within the Society of Peoples. This is so, because he disregards the interests of
individuals within well-ordered societies. Had Rawls stipulated that the deliberators
in the international original position give even just a little weight to the interest
of such individuals in the absolute and/or relative socioeconomic position they
have an opportunity to attain, then those deliberators would have favored global
economic rules that tend to moderate rather than aggravate international economic
inequality.9

Rawls avoids this conclusion by means of an undefended and dramatic asym-
metry: While the interests of individuals are the only ones that count in his
domestic theory, such interests do not count at all in his international theory. He
acknowledges this point when he characterizes his international original position
as one “that is fair to peoples and not to individual persons” (LoP : 17 n.9). But
his attempt to defend the exclusion of individual interests as necessary to accom-
modate decent hierarchical societies (LoP : 82–5) fails: Just as liberal societies are
said to be concerned for “the well-being of their citizens” (LoP : 34), so decent
hierarchical societies are, by definition, committed to a common good idea of
justice that involves a concern for “the human rights and the good of the people
they represent” (LoP: 69; here “people” can only be read as “persons”). Accom-
modating decent societies is thus necessarily compatible with incorporating into
the international original position a concern for at least the jointly recognized
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interests of individuals, alongside the interest of each people in maintaining a
stable well-ordered domestic regime.

Why Cut Out the Middle Tier?

Let me turn to the most important structural asymmetries, which have received
little scholarly attention thus far. While the domestic theory is three-tiered
and institutional, the international theory is two-tiered and interactional, as
illustrated in Table 12.1. What are these asymmetries, and what impact do they
have on the conclusions Rawls claims the parties would reach in the two
cases?

In the domestic case, the parties are to adopt a public criterion of justice which
is to guide the design, reform, and adjustment of the domestic institutional order
within variable natural, historical, cultural, and economic-technological circum-
stances. In the international case, the parties are asked to endorse particular
international rules directly.

The former, three-tier construction provides more flexibility for adapting to
diverse circumstances. It leaves important features of the basic structure open while
prescribing only the objective that should guide their design in any concrete
context. Whether and to what extent there should be private ownership in means
of production, for example, is to be settled pursuant to the difference principle by
examining which solution (satisfying the first and opportunity principles) would
engender the best socioeconomic floor. Circumstances may change, of course,
and citizens may then have reason to reorganize the basic rules of their legal and
political system so as to maintain the security of the basic liberties or to reorgan-
ize the basic rules of their economic order so as to keep the difference principle
satisfied.

The latter, two-tier construction provides no such flexibility. The members of
Rawls’s Society of Peoples are locked into a particular set of rules that could

Table 12.1

Domestic Theory

Parties in the original position
who select

A public criterion of social justice
(Rawls’s two principles and two priority rules)
which selects

A basic-structure design for any specific
empirical context

International Theory

Parties in the original position
who select

A scheme of international rules
(Rawls’s eight laws of peoples)
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prove too rigid to fulfill their interests as peoples under changing global circum-
stances. Perhaps there are reasons favoring a two-tier construction. It could be
said, for instance, that the probability of errors and corrupt judgments is reduced
when political actors are constrained by firm rules rather than by rules they are
supposed to adjust, under the guidance of a public criterion of social justice, to
changing natural, historical, cultural, and economic-technological circumstances.
But one would like to know what these reasons are and, especially, why they
should be decisive in the international but not in the domestic case.

The structural disanalogy leads to important substantive differences. Consider
to what extent members of one generation should be saddled with the economic
costs of decisions made by their predecessors. Rawls’s domestic theory rules out
some such costs completely, through the first and opportunity principles: All
members of society, no matter how irresponsibly their parents may have behaved,
have an equal claim to a fully adequate scheme of equal basic liberties and to fair
equality of opportunity. Beyond this, Rawls’s domestic theory gives a flexible
response: Social institutions may allow persons to be penalized for their parents’
high fertility or failure to save only if and insofar as such selective penalization –
mainly through the greater incentives it gives parents to behave responsibly –
tends to raise the socioeconomic floor. The degree of such selective penalization
embodied in social rules may then need to be adjusted over time so as to track
changes in parental dispositions. Social rules or institutions are viewed as mere
means, to be designed and redesigned so as optimally to serve the ends specified
in Rawls’s criterion.

Internationally, the same issue arises with regard to societies that have a
low rate of savings or high birth rate. In this case, however, Rawls asks directly
what the rules should be and asserts that the costs of decisions made by former
members of a society should be borne entirely by its present members. To impose
any of these costs on other societies “seems unacceptable” (LoP: 117–18). But,
again, Rawls gives no reason why a different response should be appropriate in
the international case. The difference in moral content is a byproduct of an
unexplained variation in the parties’ task description, which prevents them from
adopting a flexible solution that would be sensitive to empirical information
about how much loss through moral hazard would actually occur under global
economic institutions designed to have a moderating effect on international
inequality.

In pressing this point, I am neither dismissing Rawls’s concern for the moral
significance of collective self-governance, nor denying that this plausibly requires
the self-governing collective to receive a disproportionate share of the benefits
and burdens deriving from its decisions. Rather, I am adding two thoughts.

First, even in Rawls’s ideal world of exclusively well-ordered and self-governing
peoples, there may still be reasons to favor some burden sharing so that especially
poorer societies bear not the full consequences of their unfortunate decisions but
only a disproportionate share thereof. One such reason comes into play when the
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consequences of crucial decisions made for a society would be borne by persons
who had no role in this decision – by children or later generations, for instance,
or by persons barred from meaningful political participation in their decent
hierarchical society.10 Another reason comes into play when the consequences of
crucial decisions made for a society are heavily influenced by luck or other unfore-
seeable intervening causes. The force of these reasons is widely recognized with
regard to the decisions of autonomous families, so why should they not be
applicable to societal decisions as well? And even where neither of these reasons
applies, our domestic institutions often mitigate even self-caused hardships and
disadvantages, for example through the tax system or the personal bankruptcy
law. (A person who is seriously hurt through his own reckless conduct, for
example, can claim some of his medical expenses as an itemized deduction and, if
he was blinded by the accident, he can also claim a somewhat higher standard
deduction in future years.) As we have seen, Rawls’s domestic theory gives general
support to such mitigation of costs that poor households must bear as a result of
their decisions and provides guidance for how such mitigation should be struc-
tured in light of empirical knowledge about the actual impact of moral hazards.
Why should the international analogue to such mitigation be incompatible with
self-governance or otherwise unacceptable?

The second thought deepens and corrects the first. How great the costs of an
unfortunate decision are, and what sorts of burdens it might entail, depend
importantly on the larger institutional context in which this decision is made.
Society can be organized to recognize and enforce slavery or debt bondage. If
it is, then unfortunate decisions by parents can result in their children growing
up as slaves or virtual slaves, chained to looms or laboring in underground mines.
Or society can be so organized that no parental decisions can deprive children of
equal access to the national health and education systems and hence of the
opportunity to compete for employment on nearly equal terms later in life. This
contrast shows that the burdens typically arising from unfortunate decisions are
much larger under some designs of the institutional order than under others,
even when the latter involve no quantifiable burden sharing or regrettable loss in
family autonomy.

The same holds also for the international realm, where collective self-
governance is not seen as diminished, for instance, by the fact that international
lending rules do not enable states to put up their children as loan collateral. Here
is a more relevant contrast: The international order can be so structured that the
rules of the world economy reflect the bargaining power of the various states,
effectively preventing poorer societies from achieving rates of economic growth
that are easily available to richer ones – or this order can be structured so that,
regardless of the distribution of power, it maintains fair and open markets that
actually make it easier for poorer than for richer societies to achieve high rates of
economic growth. Even if (the first thought notwithstanding) we accept the
principle that each national population ought to bear the “full consequences” of
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decisions its society had made, we can still opt for either of these two contrasting
institutional designs. The way we design the global order thus co-determines
what the full consequences of national decisions are. The latter design, when
combined with the principle of full consequences, would clearly engender much
less deprivation and inequality than the former would.

The structural difference between the tasks Rawls assigns to the parties in
his domestic and international original positions is associated with two distinct
conceptions of economic justice. When we reflect upon social rules directly, as
Rawls does in the international case, it may seem plausible to let participants
themselves negotiate the terms of their economic interactions: “2. Peoples are to
observe treaties and undertakings. 3. Peoples are equal and are parties to the
agreements that bind them.” To block the danger of excessive poverty arising
from such libertarian rule making, Rawls adds the rule that “8. Peoples have a
duty to assist other peoples living under unfavorable conditions that prevent their
having a just or decent political and social regime” (LoP: 37).

However, Rawls himself finds strong reason to reject such a mildly constrained
libertarianism in the domestic case. When a society’s economic order arises from
free bargaining among its members, the rich can use their greater bargaining
power to shape and reshape this order in their own favor and can thus expand
their advantage by capturing a disproportionate share of the social product. As
Rawls writes eloquently:

suppose we begin with the initially attractive idea that social circumstances and
people’s relationships to one another should develop over time in accordance with
free agreements fairly arrived at and fully honored. Straightaway we need an account
of when agreements are free and the social circumstances under which they are
reached are fair. In addition, while these conditions may be fair at an earlier time,
the accumulated results of many separate and ostensibly fair agreements, together
with social trends and historical contingencies, are likely in the course of time to
alter citizens’ relationships and opportunities so that the conditions for free and fair
agreements no longer hold. (PL: 265– 6)

He warns of “the tendency . . . for background justice to be eroded even when
individuals act fairly: the overall result of separate and independent transactions is
away from and not toward background justice. We might say: in this case the
invisible hand guides things in the wrong direction and favors an oligopolistic
configuration of accumulations that succeeds in maintaining unjustified inequal-
ities and restrictions on fair opportunity” (PL: 267). In the domestic case, Rawls
demands that the rules of economic interaction must not be shaped by free
bargaining, but must rather be designed and adjusted (pursuant to the second
principle of justice) to preserve background justice and to minimize economic
hardship.

At times Rawls seems to recognize that allowing the terms of economic inter-
action to be shaped by free bargaining poses a threat to background justice also in
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the international case. Thus he writes that any “unjustified distributive effects”
of cooperative organizations need to be corrected (LoP: 43, 115) and suggests
that the international parties, going beyond his official eight laws of peoples,
“would agree to fair standards of trade to keep the market free and competitive”
(LoP: 43).

But how are we to judge whether distributive effects are unjustified or trading
arrangements unfair? To answer this question, Rawls would need a principle for
assessing and adjusting the global economic order in light of its distributive
effects in the way his difference principle assesses and adjusts the domestic economic
order. But Rawls specifically rejects any such principle without “a target and a
cutoff point” in the international case, countenancing only the duty of assistance
which secures the poorest well-ordered societies no more than an economic
floor defined in absolute terms (LoP: 115–19). He also rejects any international
analogue to a democratic process, which allows a majority of citizens in a liberal
society to restructure its economic order if it favors the rich too much. The global
economic order of Rawls’s utopia is thus shaped by free bargaining among soci-
eties, unconstrained by any principle that would check the ability of the stronger
societies to use their greater bargaining power to shape the terms of international
interaction in their favor in ways that further enhance their advantage.

Is Each Society Master of its Own Fate?

Rawls decides against any principle for preserving international background jus-
tice, I believe, because he falls for what may be the most harmful dogma ever
conceived: explanatory nationalism, the idea that the causes of severe poverty and
of other human deprivations are domestic to the societies in which they occur.11

This idea is of crucial importance for enabling the citizens of today’s affluent
countries to live comfortably in the face of the horrendous poverty and hardships
suffered in the poorer societies. If the suffering of the poor abroad is due to local
causes, then our only moral question is the one Rawls asks: whether and how
much we ought to “assist” them. Thinking further along these lines, we may
admit that we should help the poor abroad more than we do. But explanatory
nationalism spares us the question whether and how our rich countries, especially
through the global institutional arrangements we design and impose, are contrib-
uting to their deprivations. And explanatory nationalism preempts the need for a
principle of global distributive justice, which would guide the design of the rules
of the world economy in light of their distributive effects, by assuring us that
these rules do not have significant distributive effects.

If it were explicitly formulated as an empirical assertion, explanatory nationalism
would be incredible on its face. In our world (and in Rawls’s utopia), conventions
and treaties are negotiated about trade, investments, loans, patents, copyrights,
trademarks, double taxation, labor standards, environmental protection, use of
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seabed resources, and much else. How could it possibly be true that no feasible
modifications of any or all of these elements of the global institutional order
would appreciably affect what life is like in the poorer societies?

But then explanatory nationalism isn’t explicitly formulated as an empirical
assertion. It is spread by suggestion, by highlighting and debating domestic
causes while disregarding external factors. Thus, the debates in development
economics are mostly about the merits and demerits of various ways in which
poor countries can design their economic institutions and policies, with Hong
Kong and Kerala held up as competing exemplars. And other academic disciplines
also sport smart debates about which domestic factors – climate, natural environ-
ment, resources, food habits, diseases, history, culture, social institutions, eco-
nomic policies, leadership personalities, or whatever – are decisive for national
success.12 There are no careful investigations of the causal impact of global insti-
tutional factors. It is hard to find even a flat denial of such causal impact. In
discussions of the causes of human misery, these factors are simply left aside, like
the moons of Jupiter, as if it were obvious that they could not possibly be playing
a role.

Rawls is typical in this disregard:

the causes of the wealth of a people and the forms it takes lie in their political
culture and in the religious, philosophical, and moral traditions that support the
basic structure of their political and social institutions, as well as in the industrious-
ness and cooperative talents of its members, all supported by their political vir-
tues. . . . The crucial elements that make the difference are the political culture, the
political virtues and civic society of the country, its members’ probity and indus-
triousness, their capacity for innovation, and much else. Crucial also is the country’s
population policy. (LoP: 108)

If a society does not want to be poor, it can curb its population growth or
industrialize (LoP: 117–18); and anyway, “if it is not satisfied, it can continue to
increase savings, or, if this is not feasible, borrow from other members of the
Society of Peoples” (LoP: 114).

The causal factors Rawls highlights are surely important. This is evident from
the diversity in the economic and political development of societies that were in
equally poor shape a few decades ago. This great diversity of trajectories seems to
support explanatory nationalism, because the success of some formerly miserable
societies vividly illustrates that the global institutional context cannot be what
condemns their unsuccessful peers to failure.

But reconsider the argument in a less ideologically charged context. Suppose
there is great diversity in the performance of the students in a class. This certainly
shows that local (student-specific) factors play an important role in explaining
student performance. But it does not show that “global” factors are unimportant
to effective learning. It is quite possible that the class would have performed
much better in a less noisy classroom or that its women students would have
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learned much more if they had not been so exasperated by the teacher’s sexist
attitudes.

Analogous possibilities obtain with respect to divergent national development
trajectories. And there is a further important point. Poor societies seeking to raise
their standard of living had to compete over access to the same heavily protected
markets of the affluent countries. These protections – including tariffs, quotas,
anti-dumping duties, export credits and huge subsidies to domestic producers,
all grandfathered into the World Trade Organization treaty – are so blatantly
hypocritical and unfair that they have come to be criticized even by establishment
figures and are beginning to weaken the hold of explanatory nationalism.13 China’s
success in the last 25 years shows then at most that other poor countries could
have had such success, instead of China – not that all of them could have had
such success together. To mirror the point within my analogy, one might add to
the story that teaching materials are artificially kept in short supply with students
forced to compete over books, computer terminals, consultations, and classroom
seats in a way that ensures that no more than a few of them can possibly attain
full mastery of the subject matter.

Often overly impressed by the great diversity of national development trajector-
ies, explanatory nationalists are also prone to another illusion: that the relevant
country-specific factors are homegrown. Rawls is once more typical. When soci-
eties fail to thrive, he writes, “the problem is commonly the nature of the public
political culture and the religious and philosophical traditions that underlie its
institutions. The great social evils in poorer societies are likely to be oppressive
government and corrupt elites.”14 Yes, corruption and oppression are indeed
great evils that importantly contribute to the persistent misery of many national
populations. But here we must ask further how a political culture of corruption or
oppression is formed and sustained. Perhaps Rawls means to suggest that such a
culture is to be blamed on the local “religious and philosophical traditions.”15 But
there is the distinct possibility that the domestic factors he cites are themselves
significantly shaped and sustained by external factors.

I have debunked two fallacies that enhance the seductive appeal of explanatory
nationalism and may have helped attract Rawls to this dogma: Great diversity of
national development trajectories notwithstanding, it is quite possible that global
institutional factors play a crucial causal role in sustaining severe poverty and
other deprivations. And corruption and oppression, inflicting horrendous harms
in so many poor countries, need not be homegrown, but may themselves be
importantly fuelled and sustained by external forces, and by global institutional
factors in particular. These possibilities do not defeat explanatory nationalism, but
they indicate how it can be defeated: by showing that these possibilities actually
obtain.

To show this concisely, for both possibilities simultaneously, let us concentrate
on global institutional factors that sustain severe deprivations in the poor coun-
tries by promoting oppressive and corrupt government within them. The most
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important such factors are the international resource, borrowing, treaty, and arms
privileges.16 Those who exercise effective power in a country – regardless of how
they acquired or exercise it – are internationally recognized as entitled to sell the
country’s resources and to dispose of the proceeds of such sales, to borrow in the
country’s name and thereby to impose debt service obligations upon it, to sign
treaties on the country’s behalf and thus to bind its present and future popula-
tion, and to use state revenues to buy the means of internal repression. These
privileges, enshrined in the present global institutional order, do enormous harm
in the poor countries, especially in those with a large natural resource sector.
They permit even the most hated, brutal, oppressive, corrupt, undemocratic, and
unconstitutional regime to entrench itself. Such a regime can violently repress the
people’s efforts toward good governance with weapons it buys from our firms
and pays for by selling us the people’s resources and by mortgaging their future
to our banks.

Greatly enhancing the rewards of effective power, the same privileges also
encourage coup attempts and civil wars that often provoke opportunistic outside
military interventions. And in many (especially resource-rich) countries, these
privileges make it all but impossible, even for democratically elected and well-
meaning leaders, to rein in the embezzlement of state revenues: Any attempt to
hold military officers to the law is fraught with danger, because these officers
know well that a coup can restore and enhance their access to state funds, which
will continue to be replenished through loans and resource sale revenues which
will continue to be exchangeable for military equipment.

The overly generous privileges just discussed are not innocent errors of institu-
tional design, but hugely important to the wealth and convenience of the cor-
porations, citizens, and governments of the rich countries. Our lifestyle absolutely
depends on our appropriation of natural resources from the poor countries. And
we would pay vastly more for such resources if we were not entitled to buy them
from clearly illegitimate rulers or if these countries had governments that acted in
the best interests of the populations they rule.

At the beginning of this section I wrote that explanatory nationalism may be
the most harmful dogma ever conceived. This must have seemed hyperbolic. But
consider what would happen if explanatory nationalism were explicitly repudiated
in the affluent countries; if we investigated and understood the full causal impact
of our decisions about the design of the global institutional order. We would
then need to think about this global order in moral terms, asking ourselves
whether it is permissible for the affluent states (in collaboration with the ruling
“elites” of many poor countries) to impose a global institutional order designed
so that it foreseeably reproduces avoidable human rights deficits on a truly hor-
rendous scale.

We would conclude that this global order is gravely unjust and that those who
cooperate in its imposition are harming those whose human rights avoidably
remain unfulfilled. This would lead us to accept the minor opportunity costs
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involved in the modest global institutional reforms needed to achieve a global
order that would avoid human rights deficits insofar as this is reasonably possible.
And this in turn would dramatically reduce the avoidable misery in the poorer
half of humankind – now confined to well under 2 percent of the global product
– where 831 million are chronically undernourished, 1197 million lack access to
safe water, and 2747 million lack access to basic sanitation, and 2000 million lack
access to essential drugs.17 Insofar as explanatory nationalism blocks such reforms,
it is a very harmful dogma. Today, nearly one-third of all human deaths are from
poverty-related causes, some 50,000 daily or 18 million each year, including 10.6
million children under five.18 This continuous death toll matches that of the
December 2004 tsunami every few days, and it matches, every three years, the
entire death toll of World War II, concentration camps and gulags included.

To be sure, these human right deficits would also be avoided in Rawls’s Society
of Peoples (though they might persist outside of it in benevolent absolutisms and
outlaw states). This commonality has spawned the claim that my view differs from
his in only minor ways.19 But this claim overlooks the fact that we differ greatly in
our moral assessment of the present world. Rawls might criticize some of the rich
liberal societies today for falling short in discharging their positive duties of
assistance to burdened societies, which, with more assistance, would be liberal or
decent. I criticize the rich liberal societies (and the ruling elites of many poor
countries) for massively violating their negative duties not to harm by imposing a
global institutional order that foreseeably causes avoidable human suffering of
unimaginable proportions. I see our imposition of this order as the largest, though
not the gravest, crime against humanity ever committed.

Do the Asymmetries Get Rawls
the Result He Wants?

We have seen that Rawls greatly helps his case against egalitarian and cosmopo-
litan critics of his eight rules (LoP: 37) through three important and unexplained
departures from his domestic theory. By conceiving his international theory
interactionally, as seeking rules of good conduct, he sidelines what he correctly
identifies, within the domestic context, as the most important moral topic: the
design of the institutional order, which crucially shapes the character of the
relevant actors as well as the options and incentives they face. It is undeni-
able that, today and in the foreseeable future, there is a global institutional order
that importantly affects the options and incentives societies and their rulers face in
their relations with one another and even affects profoundly the domestic institu-
tions and cultures of especially the smaller and weaker societies. By allowing this
global order to be shaped and adjusted through free bargaining among states,
Rawls puts it almost entirely beyond moral assessment.
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While Rawls’s domestic theory gives weight only to individuals and their inter-
ests, his international theory gives no weight to individuals and their interests. To
be sure, the recognized interest of each well-ordered people – to preserve its
equality and independence as a stable liberal or decent society – may accord with
the interest of its members to live in a well-ordered society whose equality and
independence are preserved. But individuals have other interests that are relevant
to formulating rules for the good conduct of states. For example, individuals have
an interest in avoiding severe poverty, which they may well suffer even if their
people as a whole has a sufficient economic base for maintaining itself as a liberal
or decent society. And the citizens of a society also have an interest in being able
to avoid very large discrepancies between their own socioeconomic level and that
prevailing in more affluent societies.

Rawls’s domestic theory is three-tiered and, through the middle tier, systemat-
ically incorporates sensitivity to empirical information about the distributional
effects of alternative feasible institutional arrangements. His criterion of social
justice specifies the objective of domestic social institutions and guides systematic
reflection about which basic structure design is, in the given circumstances, best
suited to this objective. His international theory, by contrast, is two-tiered and so
does not systematically incorporate information about the empirical (statistical)
effects of alternative formulations of the “Law of Peoples.”

Can these three unexplained departures from his domestic theory help Rawls
support his eight laws as the formulation that representatives of liberal and decent
peoples would agree upon behind their veil of ignorance? Perhaps so. Yet all he
actually offers in the text is the bald assurance that “the representatives of well-
ordered peoples simply reflect on the advantages of these principles of equality
among peoples and see no reason to depart from them or to propose alternatives”
(LoP: 41, cf. 69).

In fact, such representatives do have reasons to consider alternatives. They must
consider the possibility that explanatory nationalism is false. And if decisions
about how to design the rules of the world economy do have distributive effects,
then it is to be expected that each society will try to shape these rules to its own
advantage. Given that wealthier societies enjoy advantages in bargaining power
and expertise, they are likely to be able to achieve agreements that (even without
blatant unfairness as manifested in the current rules) secure for themselves the
lion’s share of the benefits of international economic interaction. This could lead
to a self-reinforcing trend toward ever-increasing international inequalities in per
capita incomes.20

Despite Rawls’s emphatic rejection of any principle of international distributive
justice without “a target and a cutoff point” (LoP: 115–19), rational representat-
ives of well-ordered peoples would agree on a duty not to shape global institu-
tional arrangements that exert such a centrifugal force. With this constraint, each
well-ordered people has better prospects of being comfortably above the minimal
economic threshold that allows it to maintain itself as a liberal or decent society.
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With this constraint, each well-ordered people is more likely to avoid becoming
dependent on other societies’ compliance with their duty of assistance. And this
constraint also makes it less likely for a well-ordered people to be exposed to
corruption from abroad that could destabilize its domestic order. When a people
is much poorer than others, its politicians and officials are likely to find that they
have more to gain from catering to the interests of rich foreign governments and
corporations than from advancing the interests of their own much poorer com-
patriots. Such corruption of politicians and officials may lead a people to fall short
of its own conception of justice or decency – or even to cease being liberal or
decent altogether. For these three reasons, the parties in Rawls’s international
original position would agree to constrain the treaty making of well-ordered
societies to rule out a global economic order that would tend to aggravate and
reinforce international economic inequalities.21

It may be objected that, in Rawls’s ideal world, rich and powerful societies
would never seek to shape the rules of international economic interaction for
their disproportionate advantage or fail to comply with their duties of assistance,
and no one would try to corrupt politicians and bureaucrats in poor societies.
Rawls would not have made this objection. He meant his Society of Peoples to be
one that could actually endure on this earth – a realistic utopia.

Conclusion

My disagreements with Rawls’s views on international justice are deep and long-
standing. Still, I am most grateful to him for having worked so hard, under most
adverse conditions, to give us a final and full articulation of these views. I am also
very glad that he formally incorporated the duty of assistance into his Law of
Peoples. This duty, suitably specified, supports a critique of most of the more
affluent societies today for doing far too little toward enabling poorer societies
to be well ordered. Given the magnitude of their failure and indifference, this
critique might well qualify those wealthier societies as “outlaw states” in Rawls’s
sense.

Still, this important insight should not obscure the even more important point,
which Rawls would deny. We are not merely helping too little, but also harming
too much: by imposing a global institutional order under which, foreseeably and
avoidably, nearly half of humankind continue to live in abject poverty and some
300 million have died from poverty-related causes since the end of the Cold War.
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13

Rawls on International
Distributive Economic

Justice: Taking a
Closer Look

Rex Martin

1 Background

1. John Rawls’s classic book A Theory of Justice (TJ, 1971/1972)1 emphasized
two main criteria for fairness in the way a society is set up: the first criterion is
equal basic rights and liberties; the second is economic justice, involving
(a) equality of opportunity and (b) the difference principle: that is, the mutual
economic benefit of all groups, subject to certain egalitarian restraints. A consist-
ent following of the pattern laid out in this notion of economic justice should
lead, ideally, to the greatest well-being of the least well-off group.2

In time, Rawls became dissatisfied with many aspects of his approach in Theory
of Justice, and he began to reconfigure his basic theory in new and interesting
directions. His second book, Political Liberalism (PL, 1993/1996), represents
his best statement of this new theory. In this second book Rawls appeared
to many either to give up or to downplay the difference principle in favor of the
less demanding notion of a social minimum. I would suggest a quite different
interpretation: that Rawls should be taken as advocating, for affluent liberal and
democratic states, a new dual-level standard for domestic justice (with the social
minimum setting the lower-level standard and the difference principle a higher,
more demanding one).

2. In his third book, The Law of Peoples (LoP, 1999), Rawls draws upon the
account of a liberal and democratic society that he had developed in Political
Liberalism in order to situate his theory within the international arena.3 Rawls,
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while accepting that a large number of societies in the world today are neither
liberal nor democratic, argues that, nonetheless, some of them are or could be
“decent” societies. That is, they are or can be societies in which the values
accepted by the majority – and often these are shared religious values – afford
grounds for certain protections and securities for all the inhabitants in the coun-
try. Such societies can be conceived as subscribing to a “common good” standard
of justice for all inhabitants, based on values shared by most of them.4

This is not to say that they conform to anything like democratic norms (on
a one person/one vote basis), but Rawls does regard the decent societies in
question as all of them well ordered. In the example used in The Law of Peoples,
each one operates as a “consultation hierarchy.” Here the basic decision pro-
cedure, though not democratic, is such that the governing person or governing
council nonetheless makes a genuine effort to consult various constituencies as to
their interests and their view of the public interest, and to keep them informed
(see LoP: 68, 72, 78, 88, 92).

And these societies are nonaggressive toward their neighbors. Accordingly
Rawls argues that decent societies (both liberal and nonliberal ones) would be
able to agree to the same eight articles of what Rawls calls the law of peoples (see
LoP, p. 37 for a short list of the eight articles of Rawls’s “basic charter of the Law
of Peoples”). Thus, decent societies can accept the same short list of fundamental
human rights (see LoP, p. 65 for the list), can accept a policy of nonaggression
toward neighbors, and can accept a duty to aid certain deeply impoverished
societies (“burdened societies,” Rawls calls them).

3. This last duty (of aid and assistance to burdened societies), interestingly, was
not included in Rawls’s original article version of “The Law of Peoples” (1993).5

Burdened societies are societies that live under “unfavorable conditions” (typic-
ally engendered, in Rawls’s view, by bad social policies and retrograde beliefs,
sometimes accompanied by inhospitable environments and shortage of resources,
all of which is magnified by the characteristic corruption, inefficiency, heavy-
handedness, and sometimes brutality of their governments). As a result, the
people there are condemned to extreme and life-threatening poverty.6

Societies such as these are not well ordered and are simply unable to be decent
liberal societies or decent nonliberal ones and to have just or tolerable political
regimes. Burdened societies are the main object of the law of people’s duty to aid.

There are, in fact, two main dimensions to this duty of aid in Rawls’s account.
First, there is the duty that liberal and decent peoples have to fulfill the human
right to subsistence in such societies. Second, there is the duty to assist these
societies to themselves become self-supporting decent societies.

Rawls argues that the duty to assist, the second and more demanding of the
duties to aid, is fully satisfied once the political and economic institutional struc-
ture and human capital (literacy, skills) sufficient to achieve a decent society are in
place. The basic goal or “target” has been met; the “cutoff point” at which no
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further aid is required, as a duty of justice, has been reached (LoP, pp. 106, 111–
12, 114, 119). There’s nothing further that affluent decent societies need to do
to assist these formerly burdened societies, unless things change dramatically and
unexpectedly.

A host of critics have argued that Rawls and his supporters are quite wrong
here, about the target of international economic justice and any cutoff point
associated with it. We turn now to the points they make.

2 A Global Difference Principle?

1. Many of these critics claim, in fact, that the difference principle ideal that
Rawls had originally developed for the case of a domestic society should be
extended globally. Thus, the affluent decent societies would continue to have a
duty to aid the peoples of poorer societies (and certainly the peoples of the
formerly “burdened societies”) by seeing to it that the material well-being of the
poorest folk among these peoples was continually bettered. There’d really be no
cutoff point at all, until (or unless) the greatest well-being of the least well off
among them (the worldwide bottom 20 percent, in standard of living, say) had
been achieved.

The argument they make can be modeled in five simple claims. (i) The locus of
the concern of justice is ultimately the lives of individual persons. (ii) There is
right now a global or international basic structure, a structure of interdependence
in place. Talk of its design or redesign is, thus, appropriate. (iii) Accordingly,
a global original position could be set up, representing all individual persons alive
at present, to formulate principles for its fair design. (iv) Relying on the same
constraints and using the same arguments Rawls had used in his account of the
principles of domestic justice (e.g., in A Theory of Justice), the parties would select
a global difference principle. (v) Rawls and his supporters could not deny any of
these points and thus are committed to a global application of the difference
principle.7

2. Rawls responded with arguments designed to show that the arguments of
his critics were not compelling.8 In particular, Rawls contended that principles of
distributive economic justice on the order of the difference principle had no place
in the international or global arena.9 I would endorse Rawls’s claim here but not
his supporting arguments.

3 Two Main Cases

Rawls wants to argue, in this regard, that inequalities in wealth are not per se
unjust (see LoP, pp. 107, 113). The main form Rawls’s argument takes is to
present us with two distinct sample cases, in each of which a comparison is drawn.
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1. In the first of the sample cases Rawls asks us to consider “two liberal or
decent societies [that] are at the same level of wealth [with] the same size
population.” The first decides to industrialize. The second society, content with
its “pastoral” way of life, does not. Over a period of several decades the first
society becomes twice as wealthy overall. Rawls says that these are choices the
two societies have made, and the people of the wealthier society should not be
taxed, as would be required by a “global egalitarian principle,” to transfer some
of their funds to people in the second.10

We can assume, I think, that the only thing of any importance that changes in
the industrialization case is overall or total wealth. And since, over the decades,
population size does not change in the second society (the relatively poorer one
over the period involved), and neither does the relative distribution of income
among the various groups, we can assume that the real purchasing power of
representative individuals in none of the “income” groups there, including that of
the least well off, worsens in that period.

Rawls says, I would add, nothing specific about the relations of trade or invest-
ment between the two societies. For simplicity, we can assume that there has been
and continues to be some such cooperative relationship between them. But the point
is, even so, the societies are largely independent of one another in the case imagined.
They are independent in the following way: the decision of the first society to
industrialize has little net impact (and certainly no negative impact) on the second
society; by the same token, the decision of the second society to remain pastoral
has little net impact (and certainly no negative impact) on the first society.

2. Now we go to Rawls’s second main case. Here the big issue is population
policy. At the beginning, both the societies to be compared have a “rather high”
rate of “population growth.” But the first society in this case, as it comes to stress
the value of equal citizenship for women, ends up shooting for zero population
growth. The second society, largely for religious reasons “freely held by women”
there, does not; its rate of population growth is not significantly reduced and
remains “rather high.”11

It turns out, again, after several decades of changes in the relative rates of
population growth, that the first society is “twice as wealthy as the second.” And
again, Rawls says that these are choices the two societies have made (choices this
time respecting population policy and not industrialization). And, again, the
assumption of relative independence which we noted in the first case seems to
hold for the second as well.

Since both societies are again described as “liberal or decent” we can assume
the income distributions within each to be, vaguely, suitable. The inequalities met
with are not unjust. Over the decades, only population size has changed in the
second society (the relatively poorer one) during the period involved; we can
assume, then, that overall wealth and its relative distribution have not worsened,
within that society, in that period.
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3. The two cases examined, one involving industrialization and the other
population growth, seem to Rawls to be fundamentally similar and, as such, to be
wholly satisfactory from the perspective of justice.12 We need to locate this shared
ground for satisfaction and make it a bit clearer. We need, then, a closer look at
the two cases.

4 A Closer Look

1. The industrialization case looks fairly straightforward. Here the people in
the pastoral society, the one that didn’t industrialize, stay more or less where they
were as regards both wealth and population size. Let’s just say, arbitrarily, that
the top 20 percent there continue to command 30 percent of the relevant income
and wealth (that is, insofar as relevant to their standard of living) and the bottom
20 percent continue to command 10 percent of the relevant income and wealth.
This shows that inequality has not increased between those groups (or between
the representative persons from each group). And since the population size over
the period in question presumably remains static, we can assume that the share-
out to persons within each group has not changed there either. So three things
are true here: (i) the relative distribution among the main income groups has not
changed, (ii) the basic well-being of none of the groups has worsened, and (iii)
representative persons from each group are no worse off in this regard when
compared with their counterparts in earlier generations.

But the second case, the one involving population growth, appears to have a
problematic feature. Here the people in the prolific society, the society that didn’t
bring down their rate of population growth, stay more or less where they were as
regards overall wealth and its relative distribution but not as regards population size.

Rawls describes the result, after several decades, between the zero growth
society and the prolific one by saying that “the first society is twice as wealthy as
the second.” One possible explanation here is that population size over the
period in question has virtually doubled in the prolific society; another possible
explanation is that population size has stayed almost constant in that society but
has been cut by virtually one half in the zero growth one.

Neither aspect of the second explanation seems particularly likely. Of course,
the possibility remains open that population size over the period in question has
virtually doubled in the prolific society. But an equally likely – perhaps a more
likely – explanation is that some combination of one society’s decreasing its
overall population size and the other society’s increasing its overall size is what
led to the result Rawls described. Both the decrease and increase would have to
be substantial ones, relative to where the two societies had started. Let us say, for
illustration, that the zero growth society has reduced its population by roughly
25 percent, going from a base of 1 to 0.75; and the prolific society, putting no
brake on its high population growth rate, has grown by 50 percent, going from
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a base of 1 to 1.5. Here the net difference between population sizes in the two
societies gives us a ratio of 1 to 2 in just a few decades. And the zero growth
society has now become, on a per capita basis, “twice as wealthy” as the other.

2. Here is where the problem would arise, in my view. In the prolific society
the share-out to individual persons within each income grouping has changed – it
has gotten worse over time (since there are now a lot more individuals sharing
the same-sized overall packet of wealth and income available to each income
group). Here, then, the representative person from all of the relevant groups is
considerably worse off now (in terms of real standard of living) when compared
with the standard of living of the representative person in their own counterpart
group from a few decades ago – that is, when the top 20 percent now is com-
pared with the top 20 percent back then, etc.

Even so, we can assume, as one would expect in any decent society, that the
standard of living now is still quite adequate for all the income groupings (even
for the worst-off one). It is well above bare subsistence and sufficient to provide
persons in each grouping with the goods of life and the things necessary to be full
and participating citizens in their society.13 And the relative distribution among
the main income groups has not changed (during the period of time in question).

Nonetheless, given the fact that the two main cases are substantially different –
the industrialization case and the population size case – one wonders why Rawls
passed over these fairly obvious differences so rapidly and pronounced himself
equally satisfied with both. Let me suggest why this might be so.

5 Rawls’s Background Thinking

There are, it seems to me, three main points to Rawls’s basic analysis, to his
background thinking in the examination of these two cases.

1. First, we are concerned with the standing of various income groups toward
one another as regards their respective economic well-being. The rule to follow
here is that if one or two groups benefit, then all should. Every group is to
improve their well-being in such a case; or at least none is to become worse off.
A society that followed this rule would be thoroughly just.

The inequalities one encounters here are inequalities in a situation of mutual
(of efficient) benefit that is “just throughout.” Reducing inequality between
groups is not part of this particular picture.

But for a society to be “perfectly just” (in Rawls’s terminology) egalitarian
considerations would need to enter the picture. Thus, for example, when more
than one mutually beneficial set of options was available (as is often the case),
that option which most reduced the difference (the inequality) between the top-
most and the bottom-most group should be chosen.14
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2. The account just developed concerns the relations of well-being and of re-
lative distribution among contemporary income groups within the same society.
Now, we come to a second main point in Rawls’s basic analysis. For it is also
possible to compare the well-being between a given group now (say the bottom
20 percent) and its counterpart group in the past (conceivably even the distant
past, when no one now alive was then alive). Where we have an increasing level
of overall wealth (and we assume that injustice is not a factor), a group now
should not be worse off (in real income terms) than its counterpart group was in
the past. This is a second consideration that Rawls’s analysis raises. But he does
not emphasize it; his emphasis, rather, is typically on the relationship of contem-
porary groupings to one another, given where they started and where they are
now.

3. We come now to a third point in Rawls’s basic analysis. Suppose we had, as
we did in the industrialization example or in the population growth example,
contemporary groups in society A, for example, which were better off than were
contemporary groups in society B. Thus, the top 20 percent in A might be on
average appreciably better off than the top 20 percent in B, and so on down
the line. And let us suppose, further, that the relatively greater well-being of the
groups in society A had not come at the expense of the lesser well-being of the
groups in society B. Here I think Rawls’s first main concern would come back
into play: the inequalities between the two societies would not be the primary
concern; rather, if the groups (in society B) were not appreciably worse off than
they had been in recent years, then no falling below the mark, as set by the
standard of mutual benefit, can be alleged in this matter. The situation within
society B would be thoroughly, though not perfectly, just; that situation would
be subject to improvement, but it would not be unjust, in itself or in relation to
society A.

4. There initially appeared to be a significant difference between Rawls’s two
cases – the industrialization one and the population growth one – a difference
involving counterpart groups widely separated in time. Even so, a look at the
background analysis indicates that one of the conditions for taking a comparison
here to be a significant one, the condition that there was an increasing level of
overall wealth in the period of comparison, was not present in the population
increase example. And since Rawls tended to put significantly more emphasis on
evaluating the relative distribution among contemporaneous income groupings
than he did on the relative standing over time of counterpart groups, we can see
how he came to judge the two main cases as fundamentally similar and how he
might regard both cases as satisfactory. There was, given his background think-
ing, no injustice in what happened in either the industrialization case or the one
involving population growth. Even Rawls’s prolific society is not acting in a way
that goes against this background account.
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6 Puzzlement

However, there is something deeply puzzling about Rawls’s overall resolution to
these two cases, even when the background thinking to it has been elaborated. I
want to turn to that puzzlement now.

Rawls intended his argument, as developed in the two cases, to be a way of
countering or rebutting the idea of a global application of the difference prin-
ciple. He was primarily intent, in short, to deny the claim that justice required the
difference principle, or something very like it, as the standard for the international
or transnational distribution of income and wealth, to deny in fact that it should
even be regarded as one of the appropriate standards.15

1. And here is where my puzzlement arises. I don’t think Rawls shows that these
cases, both of them said to be fully acceptable, lie outside the normative scope of
the difference principle; he hasn’t shown, in short, that the difference principle is
inapplicable in the cases he has examined (though it clearly was his intention to
show this).

Consider. In the first case, the people in the pastoral society, the one that
didn’t industrialize, stayed more or less where they were as regards both wealth
and population size over time. In that society no income group (including those
in the bottom 20 percent) became worse off in any of the relevant comparisons
(not in their standing with regard to contemporary groups in their own society,
in the relative distribution among the main income groups; not in their basic
well-being; and not with where the bottom 20 percent is now when compared
with its counterpart group, the bottom 20 percent, in the past).

But such an arrangement (where the bottom group is no worse off ) is, inter-
estingly enough, compatible with one formulation Rawls himself gives of the
difference principle. I mean here his account of the so-called lexical difference
principle.16

Of course, there is one quite unusual feature to the lexical difference principle.
It involves the case where one of the income groups (initially, it’s the least well-
off one in Rawls’s analysis) does not become either worse off or better off, over
time. Rawls regards this “flatness” in the slope of income curves, even for a single
grouping, over a longish period of time as “unlikely” (TJ, p. 72; also JasF, pp.
66–8); I think such flatness for all income groups would be highly unlikely.

Yet this is exactly what Rawls contemplates for the income groupings within
the pastoral or poorer of the societies in his industrialization comparison. They
retain the same relative standing throughout, both with respect to contemporary
groups and with respect to counterpart groupings in earlier generations of their
own society. Rawls endorses such overall “flatness” for one case only, where the
least well-off group has attained its greatest level of well-being, having done so in
a way consistent with other groups becoming better off or at least no worse off
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(see JasF, pp. 64, 159–60; LoP, p. 107 and n. 33 on pp. 107–8). All the passages
just cited here affirm Mill’s idea of a just stationary state. It is possible, then, that
the pastoral society might be, given its options and choices and assuming no
injustice in the intention or outcome, such a just stationary state.

In short, the industrialization case does not exhibit anything other than what
the difference principle requires (under conditions of full conformity). Neither
of the societies surveyed in Rawls’s industrialization case provides a clear-cut
instance of a society in which the difference principle was normatively inoperable.
Nor does the comparison of the two societies in that case provide a clear-cut
example of a relationship between two different societies that violates the differ-
ence principle.

2. But what about the second, the population growth case, where one society
preferred to have more children than to have a higher per capita standard of
living? As before, this is the problematic case. Here all the income groups (in-
cluding the bottom group) became worse off in one of the relevant comparisons
(e.g., with where that group – say, the bottom 20 percent group – was as regards
per capita income when compared with where the counterpart of that same group
was in the past, several decades ago). But on another relevant comparison (that is,
the relative standing among the various contemporary income groupings within
their own society), the league tables have not changed at all. The relative distri-
bution among such groups is unchanged; no group has either worsened or
bettered its situation appreciably with respect to economic well-being. Thus, in
the second case, the prolific society splits the results in the relevant assessments,
satisfying the “no worse off ” standard in the one case but not in the other.

3. Now, Rawls did emphasize one relationship in particular that should hold for
past/present or intergenerational justice. He referred to it as the principle of just
investment (or “just savings”). The idea here is that a just society is concerned
with the economic infrastructure that it leaves in place for subsequent genera-
tions. The maxim that should be followed here, Rawls thinks, is that the people
involved are “to agree to a savings principle subject to the further condition that
they would want all previous generations to have followed it.”

But there’s no reason to think that this principle had not been satisfied in the
cases we’ve been examining. Indeed, we can assume that the people now alive in
the prolific society, like those in the pastoral one, would affirm the way of life and
its governing norms (including the savings principle, whatever it was) that they
had in fact inherited. Rawls does not bring the issue of just savings up in his
discussion of the case of the prolific society. We can set that issue aside; it does
not offer a line of solution to the case we’re interested in.17

4. Indeed, the case of the prolific society is a very odd one. It involves all
groups becoming worse off over time, in past/present comparisons, in their “general
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all-purpose economic means” (see LoP, p. 65n for the phrase). Such a situation,
of long-term deterioration, is not one that Rawls ever contemplated or at least
ever explicitly discussed in all his writings. Moreover, it is one that doesn’t fit
comfortably into the parameters of his fully developed theory.

There’s little textual support for thinking that Rawls had broad-ranging past/
present comparisons in mind when he invoked the difference principle as a ground
for making comparative evaluations (see, for example, TJ, pp. 253–4; JasF,
p. 159). So I’m reluctant to make a definitive judgment here.

In the population growth example (if we stick with the case introduced at the
end of §4.1), the representative person from each of the relevant groups is,
roughly, 33 percent worse off now (in terms of real standard of living) when
compared with the standard of living of the representative person in their own
counterpart group from several generations ago. Even so, there is still a sense in
which the relative distribution of income among representative contemporary
individuals within their own respective domestic societies (and during the same
given period of time) has not worsened. Perhaps one could say, odd as this case
might be, that so long as a basic parity in the relative distribution among the
main contemporary income groups is preserved, the members of the society have
not acted unjustly.

Rawls’s take on this is somewhat different; his emphasis is on the contention
that the members of the society did what they did by choice.18 But I leave this
contention aside. It doesn’t alter the main lines already laid down. Indeed, any
such emphasis on voluntary choice presupposes that the relevant background
conditions in the society and in the relations between societies are not unjust and
that the choice so made is not itself unjust, either in intention or in outcome.

5. The idea that all income groupings in society might go down together,
in terms of past/present comparisons, is an unsettling one. But in fact, some
societies might actually have to act in an analogous way. They might, for ex-
ample, if they were responding to long-term ecological degradation. Clearly, we
cannot regard such a situation (of progressive long-term deterioration, either
in overall or in group aggregate wealth) as a possible candidate for a Millian
“just stationary society”; this would distinguish the pastoral society in Rawls’s
first example from the prolific one in his second. But one could still maintain
that Rawls’s philoprogenitive society (or a society in the throes of environmen-
tal crisis), insofar as it substantially maintains an acceptable parity in relative
distributions among groups (or at least an acceptable ordinal ranking among
them), may not provide a clear-cut case of a society that is acting unjustly,
or even of a society acting inappropriately with respect to difference principle
standards.

6. Rawls intended his argument, as developed in the two main cases – indus-
trialization and population growth – to be a way of countering or rebutting what
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he called a “global egalitarian principle”; he intended it to counter or rebut the
idea of a global application of the difference principle. Indeed, I’d say the latter
aim was the more central one in his thinking. He was primarily intent, in short, to
deny the claim that justice required the difference principle, or something very
like it, as the standard for the international or transnational distribution of income
and wealth, to deny in fact that it should even be regarded as one of the appro-
priate standards.

7. However, as we have seen, the poorer societies in each of his two sample
cases (the industrialization and the population growth one) do fit in with what
I called Rawls’s background thinking. Accordingly, they are compatible with one
or even several of the things the difference principle requires. They in fact con-
form to one version of the difference principle, albeit a highly peculiar one (the
lexical difference principle). So, neither one is an example of an ostensibly just or
tolerable society which is acting in a way other than what the difference principle,
in one of its versions, would tolerate or allow for. Nor do they provide examples
of a society which is doing something that simply violates or infringes the difference
principle.

In making this point, I’m not saying that either of these societies yields an
example of a society that is following or complying with the difference principle.
Indeed, if we go beyond the highly peculiar situation of conformity to the lexical
difference principle, neither society is an example of a society that conforms to
the more robust versions of the difference principle that Rawls advocates for
liberal societies in A Theory of Justice or Political Liberalism or, by extension, in
The Law of Peoples.19 No goal of continual mutual benefit is being set or followed.
No attempt is being made to reduce inequalities between the top-most and
bottom-most income groups. No attempt is underway to achieve a minimizing
of this inequality or, to say the same thing in another way, to maximize the
well-being of the least well-off group. These goals are not being followed; it’s
not clear that the aims of any such version of the difference principle are even
regarded as goal-worthy in these societies.

This might well be Rawls’s point. These societies are not unjust, but they don’t
conform to anything like a robust version of the difference principle.

7 Rawls’s Arguments: an Appraisal

I think that Rawls’s arguments, against those who advocate a global difference
principle, are poor. For one thing, the examples he uses of acceptable arrange-
ments do not provide a clear contrast or challenge to any and all transnational or
global normative applications of the difference principle (or of some particular
formulation of it, such as the so-called lexical difference principle). The arguments
here are poor for other reasons as well.
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1. They do not address the case of formerly burdened societies but, instead,
the relation of liberal and democratic (or of liberal and decent) societies to one
another. They certainly do not address the case where liberal and democratic (or
liberal and decent) societies are attempting to help raise burdened societies,
helping them become decent societies. But the relation of these states to burdened
societies (or formerly burdened societies) was exactly what Rawls claimed to be
addressing in The Law of Peoples, and what he should have been addressing here.20

2. There is a further point. Rawls assumes no significant net impact in the
relationship of trade or investment between the societies in his two sample cases.
And he assumes no history of such impacts in the relationships between them in
the past. Perhaps more important, he assumes no significant relationship of trade
or investment and, in particular, no unequal or deleterious impact in the relation-
ship between richer decent societies (be they liberal or nonliberal) and the much
poorer “burdened societies.” This assumption is a logically possible one, but it
seems unrealistic and unduly restrictive to make it the model case, as Rawls does.

3. Though Rawls’s arguments in The Law of Peoples are poor ones, it does not
follow that he must therefore concede to his critics and endorse a global or
international application of the difference principle in the stronger, more robust,
version of the principle that he (and they) had in view. There are arguments
against any such application which Rawls could have made. They are arguments
that could be developed from elements embedded in Rawls’s thinking. I think
such arguments would be highly effective ones, given that these arguments draw
on the very resources in A Theory of Justice that Rawls’s critics draw on in
advocating a global difference principle and that Rawls himself had drawn on in
his advocacy, in A Theory of Justice, of a difference principle that applies to the
basic structure of a domestic society.

But Rawls did not make these arguments. They need to be made.21 But I will
not try to make them or add to them here (reasons of length do not permit this
in the present paper). Let me conclude instead by returning to the point from
which my chapter began.

4. One main point of the present paper is to argue that the Rawlsian duties of
aid to burdened societies are, in fact, robust. They should not be downplayed or
ignored (by those who say that we should instead turn to a globalized difference
principle). And this, I think, was primarily what Rawls intended to say.

Satisfaction of the human right to subsistence, achieved by carrying out the
human rights duty to provide “unpolluted air, unpolluted water, adequate food,
adequate shelter, minimal preventive public health care”22 to people in burdened
societies would make a tremendous difference, freeing vast numbers of persons in
those societies from extreme poverty and chronic malnutrition, endemic disease,
and often early death.
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The duty decent societies have to assist burdened societies to become well
ordered and self-supporting decent societies would also have great impact. In
carrying out this duty decent societies would help provide burdened societies
with education to achieve general literacy and, beyond that, job skills. They would
help build up the beginnings of a culture of common citizenship supporting a
“spirit of mutual concern” and the rule of law (as embodied in such institutions
as effective courts, legislative bodies, and property regimes).23 They would help
build up the economic infrastructure in burdened societies. And they would
help burdened societies increase the level and quality of their social services in
such matters as sanitation, disease control and eradication, improvement in health
services and information, availability of life-saving medicines, and so on.

I would argue that the duty to assist burdened societies to become self-
supporting decent societies also requires that the assisting countries (and their
citizens and corporations) work to effect structural changes in the financial and
economic environment in which formerly burdened societies interact with wealthier
and more technologically advanced societies. And I would suggest that Rawls and
his defenders might be open to endorsing some such suitably expanded form of
the duty of assistance.24

5. In sum, carrying out these two duties of aid would involve a high level of
commitment. The delivery of such aid would be expensive, costing far more than
the wealthier states are currently laying out; and the delivery would be extensive
and long-term. Dramatic and fundamental changes could be expected not merely
in the civic and social culture of burdened societies themselves but also in the
financial and economic environment in which formerly burdened societies interact
with wealthier and more technologically advanced societies. It would amount to
a new Marshall Plan for the world order.25

The defenders of a global difference principle have not attended to the character
or the importance of the alternative Rawls has advocated in his account of these
two main duties of aid. If decent societies, both liberal and nonliberal, were to
enact in conscientious fashion the Rawlsian duties of aid, it would have a measur-
able and significant impact. The case for a global difference principle, then, would
have to be made, not on grounds of urgency26 but on grounds of its merit and
practicability when measured against a viable alternative. And it is not clear that
the case for a global difference principle, even if it could survive a more cogent
line of argument than any Rawls had used against it, could sustain this altered
challenge.

Notes
1 A Theory of Justice (hereafter TJ ), Cambridge, MA: Harvard University Press, 1971.

(Oxford University Press published TJ in Britain in 1972. A revised edition of TJ was
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published by Harvard University Press in 1999.) All subsequent citations to TJ, by
page, will be to the revised edition of 1999.

2 For Rawls’s original statement of the two principles of justice see TJ, p. 266. For the
latest version see pp. 5–6 of his book Political Liberalism (hereafter PL), New York,
NY: Columbia University Press, 1996. (This paperback version is unchanged in content
from the hardback version of 1993, except that it has a second [paperback] introduc-
tion, pp. xxxvii–lxii, and adds Rawls, “Reply to Habermas,” Journal of Philosophy, 92
[1995]: 132–80, as Lecture IX.) Columbia University Press recently issued (in 2005)
an “expanded edition” of PL, which includes a 1997 paper by Rawls as well, but I will
stay with the version that Rawls himself saw through to publication. Thus, all subse-
quent citations to PL, by page, will be to the paperback version of 1996.

The goal point of Rawls’s difference principle can be stated in either of two distinct-
ive ways: (i) as minimizing the difference (measured in terms of income or wealth)
between the topmost and bottom-most group, consistent with the realization of
everyone’s continual betterment, or (ii) as achieving “the greatest benefit of the least
advantaged” (TJ, pp. 72, 266), that is, the greatest benefit for the least well-off group.
Here we have a distinction without a difference; the two goal point formulations, (i)
and (ii), say the same thing. (For a proof of this last contention, see the Appendix, by
Prakash Shenoy and myself, in my book Rawls and Rights (hereafter R&R), Lawrence,
KS: University Press of Kansas, 1985, pp. 197–201.)

3 Bibliographical details on all the other writings by John Rawls (1921–2002) that I cite
are as follows:
(a) The Law of Peoples with “The Idea of Public Reason Revisited” (hereafter LoP),
Cambridge, MA: Harvard University Press, 1999.
(b) Justice as Fairness: A Restatement (hereafter JasF ), ed. Erin Kelly, Cambridge, MA:
Harvard University Press, 2001.
(c) John Rawls: Collected Papers (hereafter CP), ed. Samuel Freeman, Cambridge, MA:
Harvard University Press, 1999.

4 For Rawls’s account of these “decent” nonliberal societies see LoP, sects. 8 and 9 (esp.
p. 77) and p. 88. For the crucial idea of a “common good” conception of justice see
LoP, pp. 61, 64–7, 69, 83, and sect. 9.

5 Reprinted in CP, pp. 529–64. See CP, p. 540 for Rawls’s short list of the “principles”
of the law of peoples in his article (comprising in this case only seven short points, not
the eight found in the book, at LoP, p. 37). There are other changes – changes in the
order of the points or in the verbal content – of the seven points that the article and the
book (LoP) have in common, but the addition of the duty to assist is the only substant-
ive change that the book makes on the list in the article.

6 For Rawls’s discussion of burdened societies, see LoP, sect. 15; for his discussion of the
main contributory causes of the “unfavorable conditions” under which most people in
those societies live or are forced to live, see LoP, pp. 106, 108–10, 112, 117. Rawls
draws heavily on A. K. Sen’s account of these main contributory causes (as found, e.g.,
in Sen’s Poverty and Famine, Oxford: Clarendon Press, 1981; in Sen’s book, co-authored
with Jean Drèze, Hunger and Public Action, Oxford: Clarendon Press, 1989; and in
Sen’s article, “Population: Delusion and Reality,” The New York Review of Books, [Sept.
22, 1994]: 62–71.)

Rawls emphasizes that a country does not have to be rich in natural resources to be
well ordered (LoP, pp. 106, 108) and that it doesn’t have to be wealthy either; indeed,
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a society that was rather poor could be well ordered (LoP, pp. 106–7). But it is, of
course, true that burdened societies are typically desperately poor, or at least a vast part
of their population is.

Rawls does not mention either the legacy of colonialism or the exploitation – as some
would call it – and unfavorable trading and financial conditions imposed on burdened
societies by the wealthier nations (and their private corporations and other economic
interests) as being among the main contributory causes of the “unfavorable conditions”
under which people in burdened societies live.

7 Among the earliest advocates of this idea are Thomas Pogge and Charles Beitz;
see Thomas Pogge, Realizing Rawls, Ithaca, NY: Cornell University Press, 1989,
part 3, chs. 5–6, and Pogge, “An Egalitarian Law of Peoples,” Philosophy and Public
Affairs, 23.3 (1994): 195–224; and Charles Beitz, Political Theory and International
Relations, 2nd edition, Princeton, NJ: Princeton University Press, 1999, 1st edition
1979, part 3, sects. 3–4. (See also Beitz’s “Afterword” to the 2nd edition, pp. 185–216,
at 198–214.) The term “interdependence” that I used in point (ii), of the points just
sketched, I took from Beitz.

Even Brian Barry, who is no friend of Rawls’s original position construct, developed his
own version of a cosmopolitan difference principle, relying on the notion of impartial-
ity, out of a careful critique of Rawls’s TJ analysis; see Brian Barry, Theories of Justice,
Berkeley, CA: University of California Press, 1989, chs. 5 and 6, esp. 6).

8 In particular, Rawls denies the analogy between the circumstances and setting of (a)
domestic principles and institutions of justice and (b) international or global ones (see
LoP, pp. 82–3, 114–16).

9 See LoP, sect. 16, for his main argument; also LoP, p. 106.
10 For the first comparison, and for the passages quoted, see LoP, p. 117.
11 See LoP, pp. 117–18 for the second case and for the passages quoted. Rawls says in

another context (as regards the family as an institution in the basic structure of a liberal
and well-ordered society): “[A] liberal conception of justice may have to allow for some
traditional gendered division of labor within families – assume, say, that this division is
based on religion – provided it is fully voluntary and does not result from or lead to
injustice” (“The Idea of Public Reason Revisited” [1997] in CP, pp. 573–615, at 599
and see the important note [n. 68] there on “voluntary”; this essay is also reprinted in
LoP, pp. 131–80, see here pp. 161–2). What Rawls says about “voluntary” in the quote
above is very like his remark just cited about religious reasons “freely held by women”
(in a very traditional, presumably decent, society).

12 There is a third very brief comparison, by Rawls, between “two societies [that satisfy]
internally the two principles of justice found in A Theory of Justice.” In this third case it
transpires that the “worst-off representative person in one [society] is worse off than the
worst-off representative person in the other.”

For this third comparison see LoP, p. 120. It provides nothing significantly different
from Rawls’s first comparison (the industrialization one); so I’ll not discuss it further in
the present paper.

13 These are the considerations that Rawls himself advances. See LoP, pp. 118–19.
14 Rawls clearly regards comparisons of relative degrees of inequality as relevant to

any discussion of mutual benefit, itself regarded as one feature of ascertaining justice
in distributions. The egalitarian motif – the motif of reducing, ideally of minimizing,
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differences in income between the top-most and the bottom-most group – is expressed
most clearly in TJ in sect. 17 (see esp. pp. 89–90). See also Rawls, “Reply to Alexander
and Musgrave” (1974) in CP at pp. 246–7, including n. 7; and Rawls, “Social Unity
and Primary Goods” (1982) in CP, at p. 374, n. 12. Indeed, a line of argument,
stressing (as a consideration first arising in the original position) the continuing import-
ance of the benchmark of equality, can be found in Rawls’s writings at several points:
for example in “Kantian Conception of Equality” (1975) in CP, at pp. 262–4; in “Basic
Structure as Subject” (1978), reprinted in Rawls, PL, as lecture VII: at PL, pp. 281–2;
and in his discussion of reciprocity (as distinct from mere “mutual advantage”) in PL
at pp. 16–18, esp. n. 18, also pp. 50, 54.

Policies of mutual economic benefit (constrained by egalitarianism) would conform
to Rawls’s difference principle under either of its two main rubrics: by seeing to it that,
as some groups benefit, all benefit or at least none are made worse off (this Rawls calls
being “just throughout”); and by taking egalitarian considerations on board and achiev-
ing or trying to achieve the greatest well-being of the least well-off group of workers
(this achievement Rawls calls being “perfectly just”). For the distinction thoroughly
just/perfectly just, see Rawls, TJ, pp. 68–9, 280–1, and for the background argument
see TJ, sects. 13, 17.

Rawls sums up the main considerations nicely in TJ, sect. 13, at pp. 68–9: “[T]here
is a significant distinction between the cases that fall short of the best arrangement. A
society should try to avoid situations where the marginal contributions of those better
off are negative, since, other things equal, this seems a greater fault than falling short of
the best scheme when these contributions are positive. The even larger difference
between classes violates the principle of mutual advantage as well as democratic equal-
ity . . .” (See also TJ, pp. 89–90, 154–6.)

15 See LoP, pp. 106, 117, 118–20.
16 See TJ, p. 72 for this version of the difference principle. For discussion of various

versions of Rawls’s difference principle that include but go well beyond the lexical
version, see my R&R, ch. 5.

17 For the passage quoted in the previous paragraph, see “Basic Structure as Subject”
(1978), reprinted unchanged in PL, at p. 274. For discussion of just savings, see TJ,
sects. 44, 45; JasF, pp. 159–60; and LoP, pp. 106–7.

18 Rawls does allow for trade-offs between income and leisure, allowing the choice of
more leisure time at the cost of less income for given individuals. (See Rawls, “Reply to
Alexander and Musgrave,” CP, pp. 252–3; see also “The Priority of Right and Ideas of
the Good” [1988] in CP, p. 455, see esp. n. 7, and also JasF, p. 179.)

19 I suggested in §1.1 that Rawls does not desert or downplay the difference principle in
Political Liberalism; the difference principle comes into play there as a second higher-
order focal point for distributive justice, situated above the social minimum. Rawls is
willing to assert that “justice as fairness – its two principles, which of course include the
difference principle” is, among all presently feasible reasonable alternatives, “the most
reasonable conception” (PL, p. xlviii, in the preface to the 2nd, the 1996, edition). Justice
as fairness is the version, within the “family of liberal principles,” that Rawls continues
to prefer as the standard for domestic justice in liberal societies. See also PL, pp. 164–
8; “The Idea of Public Reason Revisited” (1997) in CP, at pp. 581–3, esp. n. 27 on
p. 582; and LoP, p. 128.
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20 In LoP, sects. 15 and 16.
21 For some examples of such arguments, see the article by Samuel Freeman in this volume.
22 For the quoted phrase see Henry Shue, Basic Rights: Subsistence, Affluence, and U.S.

Foreign Policy, 2nd edition, Princeton, NJ: Princeton University Press, 1996, p. 23. For
further detail and argument, see Shue, Basic Rights, chs. 1, 2, 5, pp. 150–2, and the
Afterword (pp. 153–80, added in the 2nd edition). Shue’s book was originally pub-
lished in 1980 (1st edition); the text and pagination are identical, in the two editions, in
the first six chapters (up through p. 152).

Rawls cites with approval (at LoP, p. 65n) what Shue says here. Rawls also cites the
book by R. J. Vincent, Human Rights and International Relations, Cambridge: Cam-
bridge University Press, 1986, but (unlike the citation to Shue) he mentions no specific
page.

23 The passage quoted is from LoP, p. 113. The examples of rule of law institutions were
suggested to me by David Reidy.

24 For Rawls’s possible willingness to accommodate this point, see LoP, pp. 42–3, 115.
Thomas Pogge complains that Rawls does not make clear in these passages how we are
to judge whether “distributive effects are ‘unjustified’ or trading arrangements ‘unfair’”
(see Thomas Pogge, “The Incoherence Between Rawls’s Theories of Justice,” in Sym-
posium: “Rawls and the Law,” Fordham Law Review, 62/5 (2004): 1381–2285, at
p. 1751 [Pogge’s article is found at pp. 1739–59]). But this isn’t a wholly fair
criticism. Rawls is not making a philosophical argument in these passages; rather, he’s
laying out considerations that would be widely understood and widely thought to be
reasonable. He does, of course, discuss (albeit briefly) what he regards an “unjust”
distribution to be. Rawls says, “A scheme is unjust when the higher expectations, one or
more of them, are excessive. If these expectations were decreased, the situation of the
least favored would be improved” (TJ, p. 68). Rawls’s criterion here is clear enough; it
provides a benchmark for a discussion of the considerations he has raised.

25 The percentage of Gross National Income (GNI) devoted by the most developed
nations (in North America, Western Europe, the Pacific Rim) to official development
assistance (ODA) stood at roughly 0.33 percent (well less than 1 percent) in 1990, at
the very end of the Cold War. In the year 2000 it had dropped to 0.22 percent. Of this
aid only about 7 percent went (in 2001) to meeting basic needs (well below the 20
percent target figure that the most developed nations had set for themselves). Thomas
Pogge and others estimate that to bring everybody up above the $2 per day income line
(set by the World Bank as the higher of two target lines) would cost about $300 billion
annually. In percentage terms this comes to about 1.2 percent of the combined GNI of
the most affluent countries.

These figures are cited from Thomas Pogge, “Severe Poverty as a Human Rights
Violation,” in a volume edited by him, under UNESCO sponsorship, Oxford: Oxford
University Press, 2005. (See the Pogge article in this volume, n. 17.)

Marshall Plan aid, extended by the USA to the devastated economies of Western
Europe after World War II, came to about 3 percent per year of the US GDP (Gross
Domestic Product), for the years it was in place.

26 See LoP, p. 117.
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14

Distributive Justice and
The Law of Peoples

Samuel Freeman

1 Introduction

A Theory of Justice says that the distribution of income and wealth within a society
is just when laws and economic institutions are designed so as to maximally benefit
the least advantaged members of that same society. This standard for domestic
distributive justice is to apply worldwide, to determine just distributions in every
society in the world. In this regard Rawls has an account of global distributive
justice. But he does not have, and he does not endorse, a global distribution
principle. The difference principle applies within each society, but it is not other-
wise global in reach.

Neither Political Liberalism nor The Law of Peoples retracts or alters this posi-
tion. The primary focus of political liberalism is not ideal justice, but liberal
legitimacy. It asserts that laws regulating distributions in a democratic society
can be legitimate, hence worthy of respect, even if they are not wholly just.1

Unlike the basic liberties and their priority, the difference principle is not required
by liberal legitimacy; for legitimacy it suffices that a liberal society provide an
adequate social minimum (adequate to enable free and equal persons to realize
the moral powers and effectively exercise equal basic liberties). The difference
principle is one among several standards that satisfy the legitimacy test, all of
which meet the criterion of reciprocity and the requirements of public reason. A
society that protects the basic liberties and their priority, and affords equal oppor-
tunities and an adequate social minimum is “reasonably just.” It is not “fully just”
since liberal justice for Rawls still requires guaranteeing the fair value of the
political liberties, fair equal opportunities, and distributions according to the
difference principle. But the argument for this strongly democratic position is a
matter of reasonable disagreement, and (Rawls thought) it would not be gener-
ally accepted by all reasonable citizens in a well-ordered liberal society on grounds
of public reason.
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The Law of Peoples does not retract Rawls’s earlier position that the principles of
justice are required in every society in the world. It is not the purpose of the Law
of Peoples to say what social justice requires. Instead, The Law of Peoples is an
extension of political liberalism. It too has a limited aim: Given the justification of
a liberal conception of social justice, such as justice as fairness, what principles are
to govern the relations among different societies in the world? “The Law of
Peoples proceeds from the international political world as we see it, and concerns
what the foreign policy of a reasonably just liberal people should be” (LoP: 83).

The foreign policy of a liberal people includes a duty of assistance, to meet the
basic needs of “burdened peoples” (LoP: 38, 105–13), but it does not include a
duty of distributive justice that applies to the world at large (LoP: 113–20).
Distributive justice for Rawls is socially, hence domestically, established. It exists
globally when every society designs its institutions so as to maximally benefit its
least advantaged members.

Here cosmopolitans criticize Rawls’s starting position, his beginning with prin-
ciples of social justice, among members of the same society, instead of justice
among all individuals in the world. For principles of social justice seem to preempt
much of the territory that would be covered by a theory of global justice, includ-
ing a global distribution principle. Cosmopolitans say: “But how can we decide
distributive shares within a society until we first decide such global distribution
questions as whether societies have exclusive rights to control the resources within
their territory?” This question (purportedly) requires principles of global distribut-
ive justice.

To understand Rawls’s account of distributive justice, it is essential to keep in
mind that Rawls’s Law of Peoples is (like his principles of social justice) specified
to apply in the first instance for the ideal case, among “well-ordered societies.”
How the Law of Peoples is to be applied in our world, “with all its injustices,” is
a separate issue. All reasonable members of a well-ordered society generally accept
the public conception of justice that regulates society, and have a willingness to
comply with it. In well-ordered liberal societies all citizens conceive of themselves
as free and equal and they publicly endorse one or another liberal conception (all
of which guarantee basic liberties and their priority, equal opportunities, and
a social minimum). In decent hierarchical societies, all endorse the nonliberal,
common good conception of justice that regulates their society. Common good
conceptions, by definition, promote a conception of the good of each member of
society. This does not mean that the common good promoted is the same liberal
and democratic conception that we accept; nor does it mean that everybody in a
well-ordered decent society accepts all laws designed to promote their common
good. But still all do accept the common good conception used to justify those
laws, even if they do not agree with all its interpretations and applications.

Liberal societies are obligated to tolerate decent hierarchical societies under
Rawls’s Law of Peoples; still there is nothing in Rawls’s account of human nature
and social institutions that rules out the real possibility of a world of well-ordered
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liberal societies. But even under the most-ideal case of a world of well-ordered
liberal societies that all domestically enforce the difference principle, individuals
similarly situated in different societies will have markedly different economic powers
and entitlements to income and wealth.

Critics say: Why should the least advantaged people born into poorer societies
have different life prospects than the least advantaged in wealthier societies? For
if, as Rawls contends, the social class and natural talents one is born with are
arbitrary from a moral point of view (TJ: sect. 12), so too must be the country
where a person happens to be born. Even if we accept Rawls’s argument that
liberal rights and entitlements should be domestically, not globally, enforced, this
does not establish Rawls’s claim that the scope of the difference principle is
domestic rather than global. Why shouldn’t a people have the duty to structure
their economic relations to maximize the position of the least advantaged people,
not in their own society, but in the world at large?

Some of Rawls’s most sympathetic critics have argued that the difference principle
should apply globally rather than domestically (Beitz, Pogge, Tan, Barry, Scanlon,
etc.), and indeed that it would be chosen in a global original position. I argue
that, in the absence of a world state, a global legal system, and global property,
the suggestion makes little sense. Critics’ immediate response here may be that, if
not the difference principle, then some other global distribution principle should
apply to fairly distribute natural resources and the products of industry. I address
this more general objection first, before turning to the difference principle in
section 3.

2 A Global Distribution Principle?

A. Rawls’s stance assumes that while we have duties of humanitarian assistance
to burdened peoples, distributive justice is different and presupposes social coop-
eration. This is partly because social cooperation involves political cooperation
and the capacity of a people to politically determine their social and economic
fates. The basic ideas are as follows:

1. For Rawls, distributive justice is not an allocation problem, to divide up and
redistribute for consumption a product that is produced by some unrelated
external process. Distribution of product, though important, is a secondary
issue, dependent upon the social process of production. Distributive justice
in the first instance poses the general problem of fairly designing the system
of basic legal institutions and social norms that make production, exchange,
distribution, and consumption possible among free and equal persons.2

2. The system of property and economic norms (of social and legal institutions)
can be designed in many ways. How property and the economy should be
designed is the first subject of distributive justice. Distributive justice is then,
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in the first instance, a feature of basic social institutions, including the legal
system of property, contract, and other legal conditions for economic pro-
duction, transfers and exchanges, and use and consumption.

3. Basic social institutions and legal norms that make production, exchange, and
use and consumption possible are political products, one of the primary subjects
of political governance. It is not just fiscal policies, taxation, public goods,
and welfare policies that are involved here; more basically it is political deci-
sions about the many property rules and economic institutions that make
these policies – and economic and social cooperation as well – possible. A
primary role for a principle of distributive justice is to provide standards for
designing, assessing, and publicly justifying the many legal and economic
institutions that structure daily life.

4. Since these basic institutions are social and political it should follow that
distributive justice is itself social and political. If so, then in the absence of a
world state, there can be no global basic structure on a par with the basic
structure of society. Indeed, there is nothing in global relations anywhere
near to being comparable to a society’s basic structure of political, legal,
property, and other economic institutions. Of course there is global coopera-
tion and there are some global institutions, but these are not basic institu-
tions.3 Rather, global political, legal, and economic arrangements are secondary
institutions and practices: they are largely the product of agreements among
peoples and are supervenient upon the multiplicity of basic social institutions
constituting the basic structures of many different societies.

5. Consequently the only feasible global basic structure that can exist is also
secondary and supervenient: It is nothing more than “the basic structure of
the Society of Peoples,” and its governing principles are the Law of Peoples.

The crucial point then is that Rawls transforms the problem of distributive
justice from an allocation question into a question of the political design of basic
social (economic and legal) institutions. Modern property systems, and contrac-
tual and commercial norms, consist of innumerable laws (in the USA literally
millions of legislative acts, judicial rulings, administrative regulations, etc.) that
provide basic structure and content to property and economic activity; this includes
norms regarding the productive control, the use and consumption, and transfer
and disposal of economic goods and other possessions. It is not just that global
norms pale by comparison, but that they are secondary and supervenient on these
and other basic social institutions. An example of what I mean by the “second-
ary” nature of global norms and institutions is when firms contract for goods and
labor on the international market, but their contracts, property rights, powers,
duties and liabilities are specified and enforced according to the laws of one or
another society. It is the national legislative specification of property systems,
contact law, commercial instruments, corporate and securities law, etc. – the
myriad rights, powers, duties, liabilities, and so on that make them up – that is
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crucial here, not simply their legal enforcement.4 Also even in the few cases where
international norms do exist independent of any nation’s particular laws, these
norms do not issue from any global political body with non-derivative original
political and legal jurisdiction, for there are none. Whatever jurisdiction global
regulators and courts have is not original, but they have been granted and
continue to enjoy it only by virtue of the political acts of different peoples.

For Rawls then distributive justice presupposes social and political cooperation,
since distributive principles apply to structure basic institutions and these are
socially and politically specified, sustained, and enforced. Social and political
cooperation, not global cooperation, provide the myriad laws and norms that
define people’s expectations and structure and govern their everyday life. This is
not to deny that production and consumption in one country affects people’s
lives and prospects in another or that countries are economically dependent upon
each other’s trade or consumption patterns. Rawls’s argument for social rather
than global distributive justice does not rely upon a false assumption of autarky.
But trade alone or causal influences of consumption patterns on other peoples do
not amount to social cooperation.

B. Rawls’s critics confidently refer to “global economic institutions” and a
“global basic structure,” as if Rawls had simply ignored the fact, clear to all, that
basic global institutions and all-pervasive global norms exist. I contend that the
economic and political relations they mention (few and far between) are second-
ary, not basic institutions. They are secondary in that they are based upon the
property, contract, and commercial laws of one or another people’s political
society, and arise as a result of treaties and agreements between nations. There is
no global basic structure because there are no basic global institutions – no world
state, no independent global legal order, no global property system, no independ-
ent global contract law, negotiable instruments law, securities law, and so on. The
rules and institutions that make global economic cooperation possible are national,
and they apply internationally only due to agreements among peoples.

The one significant practice or norm Rawls’s critics allude to which might at
first appearance be regarded as a basic global institution is peoples’ recognition
that nations have “ownership” or control of the land and natural resources in the
territories they occupy. Pogge, K. C. Tan, and others see this example as justify-
ing a need for a global distribution principle to regulate this practice, and decide
how global resources are to be distributed. But it is a mistake to regard this norm
as a basic institution, on a par with the institution of property. For control and
jurisdiction over a territory by a people is sui generis: it is the condition of the
possibility of the existence of a people and their exercising political jurisdiction.
As such it is not a kind of property; for among other reasons, it does not have the
incidences of property: it is not legally specified and enforced, nor is it alienable
or exchangeable, but is held in trust in perpetuity for the benefit of a people. But
more importantly, rather than being a kind of property, a people’s control of a
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territory provides the necessary framework for the legal institution of property
and other basic social institutions. Finally, peoples can and have controlled territ-
ories without norms of cooperation or even recognition by other peoples at all.
Indeed this has been true of many countries for most of history; they have existed
in a Hobbesian state of war. The point is not that there is anything just about this
situation – on the contrary, it has been sustained by aggression and injustice
for most of history – but that, unlike property and other basic social institutions,
a people’s control of a territory is not necessarily cooperative or in any way
institutional. It is then misleading to call a people’s control of a territory and
recognition of others’ boundaries “property,” a “basic institution,” or part of a
“global basic structure,” simply in hopes of showing an inconsistency in Rawls
and smuggling in a global principle of distributive justice. There are surely global
norms of respect for another people’s territory – indeed this is part of the Law of
Peoples. But there are no global basic institutions, because there is no global
polity. And in so far as there is a “global basic structure,” it can be nothing more
than the basic structure of the Society of Peoples, which is to be regulated by the
Law of Peoples.

C. Rawls’s critics often rely upon the fact of gross inequality and world
poverty to argue for a global distribution principle.5 World poverty is certainly a
problem of justice, for it is largely due to the great injustice that currently exists
in many people’s governments and in world economic relations. But on Rawls’s
account it is an injustice that is to be addressed by the duty of assistance, by
preventing the unfair exploitation of a people’s resources by other nations and
international business, and by requiring corrupt governments to respect human
rights and satisfy the basic needs and promote the good of their members. A
global distribution principle is not needed to address the problem of severe global
poverty, and indeed is an inappropriate remedy. For distributive justice applies
among peoples whether or not they are poor. If some day all the peoples of the
world had adequate income and wealth to enable their members to pursue their
chosen way of life, global principles of distributive justice would still apply. This
suggests that there must be some other foundation than poverty for global
principles of distributive justice.

Contrary to some critics, Rawls’s duty of assistance is not a charitable duty.
Rather it is a duty of justice that well-ordered peoples owe to burdened peoples
existing under unfavorable circumstances. The duty of assistance is as much a
duty of justice as is the domestic duty to save for future generations. Rawls
discusses “the similarity” between these two duties: “[they] express the same
underlying idea” (LoP: 106–7). The duty of assistance also resembles another
natural duty of justice, mutual aid.6 Apparently, for Rawls, the duty of assistance
to burdened peoples, to meet their basic needs, is to be satisfied, like the just
savings principle, before determining the distributive shares of the least advant-
aged in one’s own society under the difference principle.7 Rawls then seems to
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afford a kind of importance to meeting basic human needs worldwide that mod-
erates claims of distributive justice within society.

D. Many assertions of a global distribution principle appear to be based in a
kind of egalitarianism that Rawls simply rejects. This is the kind of egalitarianism
which says that equality (of resources, or of welfare, or perhaps of capabilities) is
good for its own sake. Taken strictly, the idea that equality of resources is good
for its own sake implies that, even if people equally endowed voluntarily decide to
use their resources in ways that create great inequalities – suppose you save your
earnings and I spend mine drinking expensive wines – there are considerations
that speak in favor of restoring equal distribution, hence of transferring part
of your savings to me so I can buy still more expensive wine. Most egalitarians,
understandably, do not endorse this position. They claim, not that equal distribu-
tions per se are intrinsically good, but that what is desirable are equal distribu-
tions in so far as they are not the product of people’s free and informed choices
(under appropriate conditions). The egalitarian position here is then one that
seeks to equalize the products of fortune – “luck egalitarianism,” so called. So
long as the relevant products of fortune have been equalized or neutralized (e.g.,
people have been compensated for misfortune), then inequalities in resources,
welfare, capabilities – whatever the relevant good – are warranted, assuming they
are based in people’s free and informed choices.

I suspect that luck egalitarianism drives many cosmopolitan calls for a global
distribution principle. Whether or not this is so, luck egalitarianism is not Rawls’s
position. Justice does not require that we equalize or even neutralize the products
of brute fortune (whether the products of social or natural endowments or just brute
bad luck). Instead, social justice requires that society use these inevitable inequal-
ities of chance so as to maximally benefit the least advantaged members of society.

Rawls also rejects the position that equal income and wealth are good for their
own sake (LoP: cf. pp. 114–15). Equal respect for persons, equal basic liberties,
equality of fair opportunities, equal worth of political rights and liberties – these
equalities are good for their own sake, but not the equal distribution of income
and wealth, or of welfare or opportunities for welfare, or of capabilities for
functioning. For equality of these things for their own sake would require, other
things being equal, making some worse off in these regards without improving
anyone else’s situation. There seems no point in that, unless needed to protect
fundamental interests.

E. Thomas Pogge contends that Rawls’s Law of Peoples is subject to “liber-
tarian rule-making” and “free bargaining” among peoples, where economic distri-
butions among peoples are determined by negotiated treaties and trade agreements.8

The references to “libertarian rule-making” and so on can be misleading. Trade
agreements between peoples are not “free bargains” between self-interested
economic agents, but political agreements among peoples’ representatives, each
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of whom has “due respect” for one another as an equal people. One has to be
careful not to confuse agreements between well-ordered peoples or societies
with bargains between individual economic agents, and draw the conclusion that,
because economic relations between individuals in separate societies are regulated
by trade agreements between their governments, final distributions to these and
other individuals are also (therefore) determined by “free bargaining” and “liber-
tarian rule-making.” In “Rawls’s utopia” final distributions to individuals are not
determined by libertarian free bargaining, but should in all cases be determined
by the difference principle. This is not altered by the fact that trade relations
between peoples are decided by trade agreements among their governments. For
whatever individuals gain via international commerce is always subject to regula-
tion/redistribution according to the difference principle applied within their own
society.

If so, then what must be bothersome to Pogge is that the collective wealth
controlled by some peoples enables them to impose on less wealthy peoples terms
of trade that unfairly take advantage of their bargaining power. Of course this
happens all the time in the world as we know it, where corporations exercise
undue influence over governments. But why should we expect the same political
corruption to be the rule in Rawls’s well-ordered Society of Peoples? Pogge
and others just assume that, because Rawls does not have a global distribution
principle, then it must be the case that relations between more and less advant-
aged peoples will be exploitive of the less affluent.9 This assumption is simply
unwarranted in Rawls’s ideal case of well-ordered societies that are members
of the Society of Peoples, who have a moral nature and “due respect” for one
another as an independent people. Indeed, Rawls takes for granted that non-
exploitive principles of fair trade would be agreed to among such peoples, deter-
mined behind a veil of ignorance regarding wealth and the size of one’s economy
(LoP: 42–3).

F. Again, Pogge says: “Like the existing global economic order, that of Rawls’s
Society of Peoples is then shaped by free bargaining.” Consequently, “Rawls’s
account of international justice renders all but invisible the question of whether
the global economic order we currently impose is harming the poor by creating
a headwind against economic development in the poorest areas and is therefore
unjust.” Underlying this is the idea that nothing in Rawls’s Law of Peoples pre-
vents the current practice by “affluent and powerful societies” in imposing “a
skewed global economic order that hampers the economic growth of poor
societies and further weakens their bargaining power.”10 Among the unjust ex-
ploitive practices, Pogge says, that cause global poverty are: (1) corporations’
bribery payments to corrupt officials in undeveloped nations, which are tolerated
by those corporations’ home governments; (2) the “international resource
privilege” allowing corrupt officials to sell off a poor nation’s resources to
corporations in rich nations, thereby ransacking poor countries’ wealth; and
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(3) international borrowing by corrupt governments to support their regimes,
which saddle poor nations with debts that endure long after corrupt governments
have been replaced.11

Pogge’s accounts of the extent of severe world poverty, the huge discrepancies
in wealth between nations, and the very modest sacrifices that richer nations
would need – but refuse – to make to help alleviate the worst global poverty, are
sobering. But his arguments against Rawls are misguided. To begin with, as
Pogge recognizes, Rawls’s duty of assistance, requiring that richer peoples con-
tribute to meet impoverished people’s basic needs, imposes stringent duties upon
nations to alleviate the miseries of the status quo. But more to the point, Rawls
recognizes the many injustices of the current global situation that Pogge points
to, and he clearly rejects them. He says: “If a global principle of distributive
justice for the Law of Peoples is meant to apply to our world as it is with its
extreme injustices, crippling poverty, and inequalities, its appeal is understand-
able” (LoP: 117). This can be understood to imply that, as a transitional principle
to establishing a well-ordered Society of Peoples, Rawls would support some sort
of global distribution principle – if not the difference principle, then some other
redistributive principle.

The corrupt governments Pogge cites are outlaw regimes; even if they do
respect human rights of their members (which is doubtful since they do not
provide means of subsistence, as LoP: 65, requires), they still exploit their
people and do not pursue anything resembling a common good conception of
justice. As outlaws, they have no claim to be tolerated under the Law of Peoples,
much less bargained with, and it would be wrong for well-ordered peoples to do
anything to perpetuate them. On Rawls’s account, developed countries are not
simply authorized, but would have a duty to prohibit their corporations from
participation in exploitation of a burdened people. For surely if a government can
set up sanctions against outlaw governments for abuse of their people and even
intervene, it can also prevent its own domestic corporations from aiding and
abetting outlaw governments’ exploitation of their people.

The problem with Pogge’s contention that the Law of Peoples does nothing
to alleviate current global injustice is that, like so many criticisms of Rawls, it
ignores the fact that the Law of Peoples is drawn up for the ideal case of well-
ordered societies and peoples. As Rawls maintains in the case of social justice,
the transition principles that apply to the non-ideal case to bring about a well-
ordered society often must go beyond the principles of justice, and by implication
beyond the Law of Peoples, to establish remedial conditions that would not be
appropriate in a well-ordered society. So just as Rawls might have supported as
a provisional measure preferential treatment of minorities, though it infringes
fair equality of opportunity, in order to remedy generations of pernicious dis-
crimination, so too he could have supported as a temporary measure a global
distribution principle, to rectify the history of exploitation, expropriation, and
gross violation of human rights endured by burdened peoples around the world.
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But the important point is that such a global principle would be remedial, not
permanent, for the reasons Rawls suggests. What are these reasons?

G. Even in a well-ordered Society of Peoples, among peoples each of whom
are themselves internally well ordered, either as liberal societies or as decent ones
(who pursue a common good conception that all of their members accept), there
would still be no cut-off point for transfers from more advantaged to less advan-
taged nations, even when the least advantaged are well-to-do. Rawls objects to
this. He gives two examples (LoP: 117–18). One is where a people in Society B
freely chooses to remain “pastoral and leisurely” rather than industrialize; the
other where Society B “because of its prevailing religious and social values, freely
held by its women, does not reduce the rate of population growth and it remains
rather high.” In both cases he says it would be “inappropriate” to redistribute
wealth to B from a wealthier Society A that had deliberately undertaken industrial
development or controlled its population in order to increase its wealth.

If it is held that, even though each person in Society B freely endorses
the population policies leading to a lesser standard of living, nonetheless there
still should be a redistribution of wealth from Society A to B, then we go well
beyond luck egalitarianism to a position that says that, in matters of distributive
justice, not only are people not to be held responsible for the luck affecting their
future prospects, but they are not even to be held responsible for the conse-
quences of their preferences when in line with their society’s decisions. For in
Rawls’s example, all members of Society B prefer to live in their society with its
increasing population and the cultural advantages this provides for them, to living
in Society A with its restrained population policies and the greater wealth it
enjoys. It is under these conditions, Rawls says, that it would be “inappropriate”
to transfer wealth from A to B. To insist on the contrary that it is nonetheless fair
seems to be a difficult if not untenable position.

3 Problems with Globalizing
the Difference Principle

A. I cannot in the confines of this paper fully vindicate Rawls’s position against
a global distribution principle, or reply to the many criticisms by his cosmopolitan
critics. For example, it is not easy to respond in short order to Thomas Pogge’s
argument that the parties to Rawls’s original position representing Peoples would
choose a global resources tax to benefit less advantaged peoples. To respond that
Rawls sets up the original positions among liberal Peoples and among decent
Peoples respectively so that this question does not arise seems an unsatisfactory
answer – though I believe this is true and is the beginning of the right answer. I
think the main reason Pogge’s global resource tax seems intuitively attractive is
due both to the severe poverty that so many people suffer, and to the many
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injustices that developed nations have imposed and continue to impose upon poorer
peoples. Perhaps a better test of Pogge’s proposal is to ask whether a global
resource tax would be appropriate under ideal conditions, in a well-ordered Soci-
ety of Peoples, where all reparations have been paid, and all Peoples domestically
enforced the difference principle and were at least moderately prosperous. I believe
not, but no doubt many will think otherwise.

Even if a full case against a global distribution principle or resource tax cannot be
made here, I do think suggestions of a global difference principle can be dispatched.
Once we consider the kind of principle the difference principle is and what would
be needed to globalize it, the proposal is not feasible, if it makes sense at all.

B. What is usually envisioned by proponents of a global difference principle is
a reallocation of wealth from wealthier to poorer societies, periodically and in
lump-sum payments. The problem with this reallocation model is that it is not
Rawls’s difference principle. We’ve seen that the difference principle does not
apply simply to allocate existing sums of wealth without regard to how or by
whom they are produced and their expectations (cf. TJ: 56, 77.) This is not its
proper role. Rather it applies in the first instance to structure basic legal and
economic institutions that enable individuals to exercise control over economic
resources. The crucial point is that the difference principle is a political principle:
it requires legislative, judicial, and executive agency and judgment for its applica-
tion, interpretation, and enforcement. There is no invisible hand that gives rise
to the myriad complexities of the basic institutions of property, contract law,
commercial instruments, and so on. If political design of these and other basic
economic and legal institutions is primarily what the difference principle is all
about, and if distributions to particular individuals are to be left up to pure
procedural justice once this design of the basic economic structure is in place,
then there must exist political authority with legal jurisdiction, and political agents
to fill these functions and positions. So in addition to complex economic practices
and a legal system of property, commercial instruments, securities, etc., the differ-
ence principle requires for its application political authority with the normal
powers of governments.

There is no global political authority to apply the difference principle; nor is
there a global legal system or global system of property to apply it to. So a global
difference principle would be without both agency and object – no legal person to
implement it, and no legal system to which it is applicable. In this regard, one can
see why advocates of a global difference principle might want to regard it as an
allocation principle. But their global allocation principle is not a political principle
that political agents can apply to any basic institutions or basic structure. Such a
principle is not the difference principle, but is something quite different.

C. There may be other ways to apply the difference principle globally and still
preserve its role as a political principle that applies to a basic structure. Consider
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“global difference principle #2” – the proposal that the governments of many
different peoples severally should apply the difference principle to their own basic
institutions, with an eye towards advancing the position of the least advantaged,
not in their own society, but in the world at large. This is a peculiar proposal,
given the inevitable lack of coordination among the world’s governments in
severally applying the difference principle in this way, and given also each soci-
ety’s inability to directly influence the practices and laws of peoples where the
world’s least advantaged reside. To apply the difference principle in this way is
very unlikely to make the world’s poorest better off than if governments were to
follow some other policy.

The cosmopolitan proponent of the global difference principle may say: “What
is important is not what principle governments directly apply, but the end result
of making the least advantaged as well off as they can be. So governments should
not directly appeal to a global difference principle, since obviously its direct
application severally by many peoples will not have the intended effect. They
should observe a method of indirection, applying policies that make their
own economy prosperous. Whatever principles or combination of principles they
severally follow that maximally benefit the world’s least advantaged is the best.”
Call this indirect position “global difference principle #3.” It is compatible with a
global economy where each nation applies Rawls’s domestic difference principle,
just as he advocates, to maximally benefit the least advantaged in their own
society. (Then too, it is potentially compatible with any number and combination
of economic principles and policies observed by nations.)

It may well be that the domestic application of the difference principle in every
society would maximally benefit both the least advantaged in each society and
also simultaneously the least advantaged in the world. The best way to maximally
benefit the world’s poorest would then be for each people to focus on its own
members and maximize the position of the poorest among them. This would be
an interesting coincidence, ironical perhaps from both cosmopolitans’ and Rawls’s
perspectives. But why would we call this eventuality the “application” of a “global
difference principle” when no such global principle is directly applied by anyone?
What we have instead is the application of Rawls’s domestic difference principle
in every society worldwide, with the coincidental effect of maximally benefiting
the world’s least advantaged. But since this effect is coincidental, and “global
difference principle #3” is not publicly known or applied in any legislative or
other public deliberations, it is not a public political principle of justice. Since it
does not effectively guide anyone’s reasoning or deliberations, it is not clear why
we should call it a “principle” at all. What if (contrary to evidence) the best way
to maximally benefit the world’s poorest now just happened to be that each
nation observe the classical liberal laissez-faire policies advocated by the IMF and
current US policy? Would we then say that each nation was applying the global
difference principle? Whatever the case, not being a public political principle,
global difference principle #3 has little to do with Rawls’s difference principle.
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Finally, “global difference principle #4”: It has been suggested (by Pogge in
conversation) that the difference principle should apply, not to all economic
institutions worldwide, or to the total product of all world economies, but to
global institutions (lending policies, trade agreements, etc.) and the marginal
product that results from economic cooperation among peoples. (One example:
assuming that annually 15–17 percent of the US wealth stems from global trade,
this percentage of our GNP should be applied to maximally benefit the world’s
least advantaged.) But this is not the difference principle either, for it does not
apply broadly to structure all economic institutions and property relations, but
either applies simply to allocate the marginal product of global economic coop-
eration (“to each so as to maximize the welfare or share of the least advantaged”);
or it applies the difference principle narrowly to structure certain specific proced-
ures (e.g. loan policies should be arranged to maximally benefit the poorest
nations). It is questionable whether or how much this piecemeal application of
the difference principle will actually improve the situation of the worst off in the
world all things considered, not to mention make them as well off as they can be.
(Granted, this would be an empirical issue. But, for example, it would impose an
enormous deterrent on global trade for goods and labor if resulting wealth had to
be subjected first to a global, and then to a domestic, difference principle.) In any
case, this piecemeal difference principle, since it applies to but a marginal portion
of the world’s wealth, seems little more than an afterthought to Rawls’s position.
It abandons the basic cosmopolitan position that distributive justice should be
globally, not domestically, determined.

D. I have argued that, in the absence of basic global institutions – a world
state, a world legal system with comprehensive jurisdiction, a unified global prop-
erty system, and so on – a “global difference principle” is not even a shadow of
its domestic self. But there are even more formidable dissimilarities between
Rawls’s domestic difference principle and a global difference principle. To begin
with, Rawls’s arguments for the difference principle rely upon a robust idea of
social cooperation and of reciprocity among the members of a democratic society.
“Democratic Equality” and a “property-owning democracy”12 are the terms he
uses for the economic system structured by the difference principle and fair
equality of opportunity. Democratic social and political cooperation does not
exist at the global level, and never will. The natural question then is: Even if
we agree that there is some kind of global distribution principle, why should it be
the difference principle? Outside the confines of a democratic society, Rawls’s
arguments for the difference principle do not travel well when considered from
the perspective of a global original position. But if the argument from democratic
reciprocity cannot be relied on, what then could be the argument for a global
difference principle?

More to the point, Rawls envisions the difference principle to structure
property institutions so as to encourage (when conjoined with fair equality of
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opportunities) widespread ownership and control of the means of production,
either in a “property-owning democracy” or a liberal socialist economy:

The intent is not simply to assist those who lose out through accident or misfortune
(although that must be done), but rather to put all citizens in a position to manage
their own affairs on a footing of a suitable degree of social and political coop-
eration . . . The least advantaged are not, if all goes well, the unfortunate and unlucky
– objects of our charity and compassion, much less our pity – but those to whom
reciprocity is owed as a matter of political justice among those who are free and
equal citizens along with everyone else.13

Like J. S. Mill, Rawls believed that for workers to have as their only real option
a wage relationship with capitalist employers undermines individuals’ freedom
and independence, blunts their characters and imaginations, diminishes mutual
respect among income classes, and leads to the eventual loss of self-respect among
working people. For this and other reasons Rawls was attracted to such ideas
as a “share economy” (where workers have part ownership of private capital),
workers’ cooperatives, public provision of capital to encourage workers in be-
coming independent economic agents or to start up their own businesses,
and other measures for the widespread distribution of control of the means of
production.14

Since it does not apply to any substantial basic structure to shape property
and other economic relations, and is not conjoined with a principle of fair equal
opportunities, the cosmopolitans’ allocation model of the global difference prin-
ciple can do little to further these aims. This is not to deny that the difference
principle, when applied domestically, does have an allocative role (primarily in the
form of supplementary income payments for workers who earn too little for
economic independence: TJ: 252). But the difference principle (1) is not an
instrument for alleviating poverty or misfortune (though it incidentally does that);
nor (2) is its purpose to assist those with special needs or handicaps, or (3) to
compensate the unfortunate for bad luck, natural inequalities, and other accidents
of fortune. Regarding (1) poverty, any number of principles, domestic and global,
can provide a decent social or global minimum and serve the role of poverty
alleviation. There is no need to appeal to a dysfunctional “global difference
principle” for that purpose. Rawls’s duty of assistance to meet basic needs is
already sufficient to serve that role.

As for (2) assisting those with handicaps or special needs, in the domestic case
Rawls envisions other principles to be decided at the legislative stage to serve this
role, based in considerations of assistance and mutual aid similar to those behind
the global duty of assistance (cf. the natural duties of mutual aid and of mutual
respect in TJ: sects. 19, 51). Here objections by Sen, Nussbaum, and others –
that Rawls misdefines the least advantaged and does not take into account the
needs of the handicapped in his account of distributive justice – misconceive the
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role of the difference principle in structuring production relations and property
systems among free and equal democratic citizens. To oversimplify perhaps, the
difference principle focuses initially on the side of production, not consumption.
It is because of Rawls’s focus on social cooperation in the production of wealth
among members of a democratic society that he is able to insist upon reciprocity
in its final distribution, as specified by the difference principle. As a principle of
reciprocity the difference principle is not suited to deal with problems of meeting
people’s special needs. We could always spend more upon those who are espe-
cially handicapped, and to apply the difference principle to their circumstances
would severely limit if not eliminate the share that goes to the economically least
advantaged (unskilled workers at the minimum wage), who make a contribution
to production.

Finally, regarding (3), Rawls says, “the difference principle is not of course the
principle of redress. It does not require society to try to even out handicaps as if
all were expected to compete on a fair basis in the same race” (TJ: 86). Rawls
suggests that “luck egalitarianism” by itself, taken as a conception of distributive
justice, is implausible, for it does not take into account production relations,
measures needed to advance the common good, or to improve standards of living
on average or for the less advantaged. “It is plausible as most such principles are
as a prima facie principle” (ibid.).

The general point then is that Rawls does not regard distributive justice in
an alleviatory manner; rather he transforms the issue from a narrow question
of allocation of a fixed product of wealth for alleviatory or other purposes, in
order to address a larger set of issues. “We reject the idea of allocative justice
as incompatible with the fundamental idea by which justice as fairness is organ-
ized: the idea of society as a fair system of social cooperation over time. Citizens
are seen as cooperating to produce the social resources on which their claims are
made” (JasF: 50; italics added). Distributive justice is then made part of the
larger question about how to fairly structure economic and property relations
among socially cooperative productive agents, who regard themselves as free and
equal, and each of whom does his or her fair share in creating the social product.
Rawls therewith incorporates the question of distributive justice into the tradition
of Mill and Marx, where the primary focus is on how to fairly structure produc-
tion relations in a way that affirms the freedom, equality, dignity, and self-respect
of socially productive agents. “What men want is meaningful work in free associ-
ation with others, these associations regulating their relations to one another
within a framework of just basic institutions” (TJ: 257). The robust concep-
tion of reciprocity implicit in the difference principle responds to this more
general issue. The difference principle is not a proper response to the problem
of global poverty or to other alleviatory issues mentioned (meeting handicaps
and special needs, redressing misfortune, etc.). These are specific problems to
address in non-ideal theory, by reference to moral duties of assistance, mutual
aid, and so on, and are to be determined by citizens’ democratic deliberations,
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on the basis of their knowledge of available resources. These alleviatory prob-
lems of non-ideal theory raise issues separate from the question of ideal theory
of determining appropriate standards for just distributions among socially productive
democratic citizens who are cooperative members of a well-ordered society.

4 Conclusion

There may be other reasons why Rawls provides distributive justice with a social
rather than a global reference point. I have not sought to connect the social bases
of distributive justice with Rawls’s all-too-brief remarks regarding the good of
participation in the civic and public life of one’s culture (PL: 61). My view is that
this argument from the good of community, however significant such values
might otherwise be, is not of much importance to Rawls’s social grounding of
distributive justice. Instead I have argued that the main reasons for Rawls’s social
grounding of distributive justice are political and institutional – they concern the
social conditions needed for the creation, distribution, and enjoyment of income
and wealth under conditions of democratic society and compatible with its funda-
mental values.

It is a serious failing of cosmopolitan accounts of distributive justice that
they discount the significance of social cooperation and regard distributive justice
as asocial and apolitical. Like Nozick’s libertarianism, they regard distributive
justice as determined pre-cooperatively, and see social and political cooperation
themselves as simply arbitrary facts, irrelevant to the central questions of dis-
tributive justice. But social cooperation is not just one way, rather it is the
only possible way that economic value is created and goods and services are
produced. In this and other regards, global cooperation is secondary; it may be
conducive to but it is not necessary for production, use, and enjoyment of
income and wealth. These facts should be of fundamental significance to dis-
tributive justice.

Finally, I think that what bothers many cosmopolitans is that global capitalism
has created ways to elude political control by the world’s governments. Wal-Mart
employs entire villages in developing countries, which make only one product.
There is a problem here, and part of the problem is that there is no global basic
structure to deal with it. Perhaps some additions need to be made to Rawls’s Law
of Peoples to deal with this and other problems; for example, making room for
international institutions that regulate global business practices to insure fair
business and labor practices and guard against exploitation. Rawls clearly leaves
room for that in his Law of Peoples. But cosmopolitans seek the wrong solution
to this problem. It is not a problem that can be addressed, much less resolved by
a global distribution principle that simply reallocates wealth from richer nations
to poorer people in developing nations.15
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1 Rawls’s first two books are A Theory of Justice, Cambridge, MA: Harvard University
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the basic structure in the first place. This is a complicated topic, but basically it is to
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coercive legal enforcement, but rather on the need for cooperative political institutions
that legislate and sustain (whether coercively or not) the cooperative institutions of
distributive justice.
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6 “One aim of the law of nations is to assure the recognition of these [natural] duties in
the conduct of states” (TJ : 99).
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13 JasF, p. 139.
14 See for example, JasF, p. 176, where Rawls endorses Mill’s idea of worker-owned

cooperatives as part of a property-owning democracy. See also LoP: 107–8n, on Mill on
the “stationary state” and the “labouring class.”

15 I am indebted to Samuel Scheffler for the remarks in these two concluding paragraphs.
I am also grateful for helpful comments from Samuel Scheffler, Eric Rakowski, Chris
Kutz, and other members of the Kadish Center workshop at the School of Law, UC-
Berkeley; and to Pavlos Eleftheriadis, Neil MacCormick, Jon Tasioulas, and other
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15

Are Human Rights Mainly
Implemented by

Intervention?

James W. Nickel

In The Law of Peoples1 Rawls prescribed a normative vision of human rights and
other principles of international justice; he was not offering a descriptive account
of international human rights law.2 Accordingly, Rawls sketched his international
theory without much reference to contemporary international human rights law
and practice.3 Still, given his views on how political philosophy should proceed,
Rawls could not avoid consideration of the role that human rights have come to
play in world politics. The Law of Peoples avowedly treats international justice in
the way that Political Liberalism4 prescribes – by working up a “political” concep-
tion of international justice from ideas already implicit in the practices and cultures
of liberal and decent countries.5 Further, today’s popular meaning of “human
rights” comes to us from the Universal Declaration of Human Rights (UDHR)6

and the contemporary human rights movement, not from the writings of philo-
sophers. If we are even partly looking to law and current international practice
to understand what human rights are, it would be good to do so explicitly. This
article examines Rawls’s view of human rights from the perspective of contempor-
ary human rights law and practice.

Rawls suggested that a central role of human rights is to govern how countries
deal with the problems and injustices they perceive in the internal practices of
other countries by setting out the boundaries of international toleration and
permissible intervention. This view ties human rights very tightly to foreign policy
and to the permissible use of coercion and force in international relations. In this
essay I advocate a more multifunctional view of human rights and criticize Rawls’s
theory of human rights for relying excessively on grand dichotomies and thus
being stylized and oversimplified. I also emphasize the important role that
“jawboning” plays in the international promotion of human rights.
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1 Intervention and Human Rights

Rawls agrees with most theorists in taking human rights to be norms that are:
(1) international and universal in the sense of applying to all people every-
where whether or not their governments recognize them;7 (2) norms of very
high priority – “a special class of urgent rights”;8 (3) minimal standards that
protect people against the most severe injustices; and (4) primarily addressed to
governments.

There are two areas, however, where Rawls holds a nonstandard view of human
rights. First, he links human rights closely to a particular political role, namely
specifying when outside intervention in a country is permissible. Rawls says that
human rights “specify limits to a regime’s internal autonomy” and that their
fulfillment “is sufficient to exclude justified and forceful intervention by other
peoples, for example, by diplomatic and economic sanctions, or . . . by military
force.”9 A country that “fulfills” human rights, along with the other principles
of international justice, is entitled to tolerance, which Rawls takes to include
recognition as “equal participating members in good standing of the Society of
Peoples.”10

Second, Rawls advocates a list of human rights that is nonstandard by being
much more minimal than the one found in the Universal Declaration. The De-
claration and the human rights treaties that followed11 attempted to give deter-
minate meaning to the idea of human rights and gain widespread international
acceptance for their list. Amazingly, this attempt was largely successful. By 2000
the main human rights treaties had been ratified by a large majority of the world’s
countries. As Ann Bayefsky writes, “Every UN member state is a party to one or
more of the six major human rights treaties. 80% of states have ratified four or
more.”12 This is not to say, of course, that all or most states largely comply with
these treaties. Nevertheless, within international law and politics, the selection
and enactment of an authoritative list of human rights has been substantially
completed. The Universal Declaration’s content is no longer a subject of signi-
ficant international controversy.

The Declaration sets out a list of over two dozen specific human rights that
countries should respect and protect. These specific rights comprise at least seven
families: (1) security rights that protect people against crimes such as murder,
massacre, torture, and rape; (2) due process rights that protect against abuses of
the legal system such as imprisonment without trial, secret trials, and excessive
punishments; (3) liberty rights that protect personal freedoms in areas such as
belief, expression, association, assembly, and movement; (4) political rights that
require regular and genuine elections in which people can participate through
actions such as voting, serving in public office, communicating, and peacefully
assembling; (5) equality rights that guarantee equal citizenship, equality before
the law, and nondiscrimination; and (6) economic and social rights that require
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provision of education to all children and protections against severe poverty and
starvation. Another family of rights that should be mentioned here is (7) minority
and group rights. The UDHR does not include group rights, but several human
rights treaties do, beginning with the Genocide Convention.

Rawls offers a shorter list of international human rights containing the follow-
ing elements: (1) “the right to life (to the means of subsistence and security)”;
(2) “liberty (to freedom from slavery, serfdom, and forced occupation, and to
a sufficient measure of liberty of conscience to ensure freedom of religion and
thought).” Rawls also mentions the “right of emigration”;13 (3) “property (per-
sonal property)”; and (4) “formal equality as expressed by the rules of natural
justice (that is, that similar cases be treated similarly).”14 Rawls’s view eliminates
most rights in the Universal Declaration that have strong liberal, democratic, or
egalitarian dimensions. Within liberal constitutional democracies Rawls’s view of
social justice supports a list of rights of citizens that is similar to the Universal
Declaration’s. But international human rights are a different matter. Rawls dis-
tinguishes “rights that citizens have in a reasonable constitutional democratic
regime” from international human rights. He says that, “Human rights are distinct
from constitutional rights, or from the rights of liberal democratic citizenship.”15

The biggest differences between Rawls’s view and the list in the Universal
Declaration are in the areas of:

Liberty rights. Rawls proposes a much more restricted conception of funda-
mental freedoms than the one found in the Universal Declaration. In particular,
Rawls denies the status of human rights to freedom of expression and to peaceful
assembly and association.

Political rights. Rawls does not endorse the view of political rights found
in Articles 20–21 of the Universal Declaration. Those articles declare rights to
protest peacefully, to participate in one’s country’s governance, to equal access to
public service, and to periodic and genuine elections with universal suffrage.
Rawls replaces these commitments to democracy with a requirement that political
leaders receive petitions from and consult with the leaders of the country’s con-
stituent groups. Rawls says that countries must at least have a “decent consulta-
tion hierarchy” with “a family of representative bodies whose role in the hierarchy
is to take part in an established procedure of consultation . . .”16

Equality rights. Rawls believes that human rights require that rulers govern
rationally and with concern for the common good, but that international human
rights should not exclude social and political hierarchies or the political subor-
dination of women and minority religious groups. A legal system that fulfills human
rights must display “formal equality as expressed by the rules of natural justice,”17

but this does not exclude hierarchical and group-based differences. Rawls allows
that one religious group may be favored, that there may be “inequality of religious
freedom,” and that there may be religious (and presumably therefore gender)
discrimination in access to higher political and judicial appointments.18 Women’s
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place in society need not be equal, but he imagines that “dissent has led to important
reforms in the rights and role of women.”19 Rawls recognizes that apartheid and
genocide violate human rights.20

Economic and social rights. Rawls restricts these rights to “subsistence,”
while the Universal Declaration asserted rights to an adequate standard of living,
health services, education, support during disability and old age, employment and
protection against unemployment, and limited working hours.

There seem to be two related lines of thought that Rawls uses to arrive at
his list of human rights. One involves throwing out rights that do not seem
important enough to be able to justify international coercion and intervention.21

Let’s call this “role-related importance testing.” If a right, such as the liberty to
organize and belong to independent trade unions, is not important enough to
justify international intervention, then it is not an international human right. The
other line of thought involves throwing out rights that are unlikely to be accept-
able to decent nonliberal peoples.22 Let’s call this “wide acceptability.” If a right,
such as the liberty to proselytize on behalf of foreign religions, is not acceptable
to decent hierarchical peoples, it is not an international human right. Since it is
often permissible to use coercion and force in promoting human rights, cultural
imperialism by liberal countries can be avoided only if human rights are restricted
to those that have broad international appeal.23 Rawls thinks that the rights on his
minimal list do better on these two tests than the wide range of rights in the
Universal Declaration.

Rawls believes that “decent” peoples (or countries) are worthy of full respect
and toleration even though they are deficient in their very limited commitment to
the liberty and equality of citizens. “If all societies were required to be liberal,
then the idea of political liberalism would fail to express due toleration for other
acceptable ways (if such there are, as I assume) of ordering society.”24 To accom-
modate such peoples, Rawls limits human rights to norms that he thinks they
would be willing to accept. To exclude decent but nonliberal peoples from the
community of peoples would unjustifiably go against their fundamental interest
in self-respect. “This interest is a people’s proper self-respect of themselves as a
people, resting on their common awareness of their trials during their history
and of their culture with its accomplishments.”25 Rawls believes that his minimal
account of human rights has the advantage that it cannot reasonably be rejected
as “politically parochial,” “peculiarly liberal,” or “special to the Western tradition.”26

2 Aligned Dichotomies

Rawls’s conception of human rights is “political” because it is not advanced
as a “comprehensive” doctrine of international justice that claims to be the
philosophical truth. Instead, Rawls follows the agenda for political philosophy
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prescribed in Political Liberalism by offering a modest doctrine of international
justice grounded in the outlooks and practices of liberal and decent peoples. And
Rawls’s conception is also “political” in the sense that human rights are demar-
cated from other rights and norms by their special political roles within a just
international system.

There are three such roles. First, the “fulfillment” of human rights serves as
a necessary and defining condition of when a country is “decent” and hence en-
titled to full membership and status in the international community. Second, by
setting a necessary condition for being a decent country, human rights limit
tolerable diversity or pluralism among peoples. And third, their fulfillment is
“sufficient to exclude justified and forceful intervention by other peoples, for
example, by diplomatic and economic sanctions, or in grave cases by military
force.”27

It is the third of these that will be my concern. Instead of merely saying, as
many would, that large-scale violations of the most important human rights can
justify intervention by other countries, Rawls says that it is a key function of
human rights to define the point at which diplomatic, economic, or military
intervention by other countries becomes morally and politically permissible.

In a country (C) where grave human rights violations (GV) occur, intolerance
of C in respect of GV is permissible. As Rawls says, “liberal and decent peoples
have the right . . . not to tolerate outlaw states.”28 Because C engages in GV it is
an outlaw state and therefore should not be a full member in good standing of
the community of peoples. Liberal states have the right to refuse “to admit
outlaw regimes as members in good standing in mutually beneficial cooperative
practices.”29 Intervention by other countries in C to stop GV is also permissible
(although it may, of course, be unwise). Rawls says that, “An outlaw state that
violates these rights is to be condemned and in grave cases may be subjected to
forceful sanctions and even to intervention.”30 Later he says: “Is there ever a time
when forceful intervention [on behalf of human rights] might be called for? If the
offenses against human rights are egregious and the society does not respond to
the imposition of sanctions, such intervention in the defense of human rights
would be acceptable and would be called for.”31 Further, sanctions or interven-
tion by other countries in respect of GV would not violate C’s sovereignty
because human rights define the outer limits of a country’s sovereignty. Rawls
says that, “Human rights . . . specify limits to a regime’s internal autonomy.”32

He also says that:

no people has the right to self-determination, or a right to secession, at the expense
of subjugating another people. Nor may a people protest their condemnation by
the world society when their domestic institutions violate human rights, or limit
the rights of minorities living among them. A people’s right to independence and
self-determination is no shield from that condemnation, nor even from coercive
intervention by other peoples in grave cases.33
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Table 15.1

Country C fulfills human rights (and other
principles of the law of peoples)

C should be tolerated by liberal peoples;
intolerance of disapproved practices in C is
impermissible

C enjoys full membership in good standing
in the international community

Using diplomatic, economic, or military
sanctions on C is impermissible

Grave human rights violations (GV)
occur in C

Intolerance of C by liberal peoples in
respect of GV is permissible

C is an outlaw state; it is not a full
member in good standing

Using diplomatic, economic, or military
sanctions on C to stop GV is permissible

On the other side, if a country does not engage in grave human rights viola-
tions (and respects the other principles of the law of peoples), then it should
be tolerated by liberal peoples, it should enjoy full membership in good standing
in the international community, it is immune to intervention using military,
economic, and diplomatic sanctions, and its sovereignty should be fully respected.
“Peoples are to observe a duty of non-intervention.”34

Rawls’s views are summarized in Table 15.1, which has two columns of aligned
dichotomies. No intermediate space between the columns is envisioned or taken
to be theoretically interesting.

The four concepts that Rawls is concerned with (grave violation of human
rights, toleration, full membership, and nonintervention) all seem to admit of
differences in degree and kind in the things they cover. Rawls recognizes this in
regard to intervention by distinguishing between interventions using military,
economic, and diplomatic sanctions. But he treats the other concepts as polar. If
we transform Rawls’s aligned dichotomies into aligned trichotomies, it turns out
that the middle column is just as interesting and significant a theoretical type as
the other two, as Table 15.2 illustrates.

The human rights movement as we know it directs as much attention to
countries in the middle column as to countries in the right one. In many ways the
countries I have described as “delinquents” (in contrast to “outlaws”35) are more
promising candidates for progress. The human rights movement has developed
characteristic means of dealing with such countries that use low levels of interven-
tion and lots of encouragement and nagging (see the section on jawboning
below).

International human rights law does much more than deal with gross viola-
tions. This is not, of course, to deny the importance of such violations. In a
course on international human rights law the professor usually teaches about
gross violations by covering the UN Commission on Human Rights – whose
mission centrally includes dealing with large and severe violations;36 the UN
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Table 15.2

Country C largely
fulfills human rights
(and other principles
of the law of peoples).
Its human rights
violations are small
in scale, repudiated
by the government,
and subject to sincere
efforts at improvement.

C is entitled to
toleration by liberal
peoples

C enjoys full
membership in
good standing

It would be
impermissible to use
military, economic, or
diplomatic sanctions
on C

Grave human rights
violations occur in C.
They are large in
scale, recent,
intentional,
malicious, and
unrepudiated.

C is permissibly not
tolerated by liberal
peoples in respect
of GV

C is an outlaw state
because of GV

Using diplomatic,
economic, or military
sanctions on C to
stop GV is permissible

C has a mixed record on human
rights. It is not overall a repressive
or tyrannical country. But it
has areas of serious human
rights violations (SV) that the
government has not repudiated
and attempted to improve.

C experiences a mixture of
acceptance, tolerance, and
criticism. Other countries
and international human rights
organizations criticize SV.

C is a delinquent country because
of SV; it is a full member but is
subject to disapproval and
dissociation

Military and economic
intervention in C to stop SV
would not be permissible but
lots of scrutiny and criticism is
rightly directed at C by other
governments and by international
governmental organizations

Security Council with its power to authorize economic sanctions and military
interventions;37 and the role of states as protectors and enforcers of human rights.38

The International Criminal Court39 also needs to be covered. Rawls’s view sug-
gests that this is all there is to human rights law. But an adequate course still
needs to cover institutions that deal with human rights problems and violations
that are not “grave” or “gross.” Here one teaches about human rights treaties
and the courts and quasi-judicial bodies that administer them. One teaches about
the European Convention on Human Rights and the European Human Rights
Court.40 Courts typically deal with individual cases, not massive violations. One
teaches about the UN human rights treaties, including ones dealing with minor-
ities, women, and children,41 which mainly use reporting and mediation systems
to promote compliance with the treaty norms.42 And one teaches about human
rights NGOs (nongovernmental organizations) that use publicity and shaming to
nudge countries in the direction of greater compliance.
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It would be a big mistake to follow Rawls in treating human rights as if their
main political role is to specify when it is permissible for countries to use inter-
vention to deal with grave violations. Rawls takes one important role that human
rights serve and makes it central without examining other roles that individually
or jointly might be used to define the political role of human rights. If we look at
how human rights work within the Council of Europe, the Organization of
American States, the African Union, and the United Nations, we see that they
serve many political roles that include providing:

1. Standards for education about good government. The preamble to the
Universal Declaration emphasizes that human rights are to be promoted by
“teaching and education.”

2. Guides to suitable content for bills of rights at the national level.
3. Guides to domestic aspirations, reform, and criticism.
4. Guides to when rebellion against a government is permissible.
5. Guides to when a country’s leaders and generals should be prosecuted

domestically for human rights crimes.
6. Standards to be used as reference points in making periodic reports to the

committees established by human rights treaties about progress in respect-
ing and implementing human rights.

7. Standards for considering complaints and adjudicating cases (the European,
Inter-American, and United Nations human rights systems have interna-
tional courts).

8. Standards for criticisms of governments by their citizens, by people in other
countries, and by national and international NGOs. Many NGOs define
their missions by reference to human rights.

9. Standards for actions to promote human rights by the UN High Commis-
sioner for Human Rights, the UN General Assembly, and other interna-
tional organizations.

10. Standards for evaluating the suitability of countries for financial aid.
11. Standards for deciding whether to prosecute or convict the leaders or former

leaders of a country within the International Criminal Court.
12. Standards for international criticism and diplomatic action by governments

or international organizations.
13. Standards for recommending economic sanctions by international organiza-

tions and for imposing them by governments.
14. Standards for military intervention by international organizations or

governments.

Of all these political roles that human rights serve, Rawls mentions only the last
three and makes them central. This privileging of roles related to intervention
is arbitrary and undefended. Indeed, as human rights function today within
international organizations, it is just untrue to say that they are mainly about
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intervention. A better description of their main role is that they encourage and
pressure governments to treat their citizens humanely with respect for their lives,
liberties, and equal citizenship. They use social pressure and acculturation to
promote acceptance and compliance with human rights norms.43

One reason why the international human rights system puts this emphasis
on encouragement and mild pressure concerns the high costs and dangers of
using coercion and intervention to enforce international norms. Because enforce-
ment efforts are costly, dangerous, and often fail to work it is reasonable to
restrict their use to the most severe human rights crises. These tend to be situ-
ations in which large numbers of people are being killed. To avoid narrowing
the human rights agenda to such crises, means for promoting human rights have
been devised that do not require intervention or the imposition of sanctions.
These weaker means include educating governments and publics about inter-
national human rights standards, treaties that commit countries to human
rights norms and require governments to make reports on their progress in
realizing them, and nagging and shaming governments by NGOs, other govern-
ments, and international officials (e.g., the UN High Commissioner for Human
Rights).

3 Jawboning: Does Tolerance Require
Refraining from Public Criticism?

Let’s call criticism and condemnation of other countries that is not accompanied
by significant threats “jawboning.” This term was first used, I believe, as a name
for attempts by US officials to use speeches and publicity to limit inflation-
producing price hikes by private firms. As I have suggested, jawboning is the most
common means of promoting human rights across international borders. It is
used by governments, international governmental organizations, nongovernmental
organizations, and private citizens.

Rawls is not clear as to whether his restrictions on attempts to influence the
human rights policies of other countries preclude jawboning by government
officials and by officials in international governmental organizations. He defines
tolerance as requiring a country to (1) refrain “from exercising political sanctions
– military, economic, or diplomatic – to make a people change its ways” and (2)
recognize the tolerated country “as a bona fide member of a politically reasonable
Society of Peoples . . .”44

Public criticism of one government by another could count as a “diplomatic
sanction,” and hence this passage leaves it unclear whether a country that publicly
criticizes another is being intolerant. Elsewhere Rawls says that violations (of his
minimal list) of human rights “are equally condemned by both reasonable liberal
peoples and decent hierarchical peoples,”45 thereby suggesting that condemna-
tion counts as a form of intolerance.
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Some indirect evidence about Rawls’s views comes from Michael Walzer, who
says: “The enforcement of a partial embargo against South African apartheid is a
useful if unusual example. Collective condemnation, breaks in cultural exchange, and
active propaganda can serve the purposes of humanitarian intolerance, though
sanctions of this sort are rarely effective.”46 In a footnote to this passage, Walzer says:
“These examples of intolerance short of armed intervention were suggested to me
by John Rawls.” If Rawls takes “collective condemnation” and “propaganda” to
be forms of intolerance, then public criticism by one government of another is at
least sometimes restricted by the limits on intervention that Rawls proposes.

In thinking about the relation between public criticism and intolerance it will
be helpful to have a more detailed list of the ways in which governments express
their disapproval of each other’s actions. These include:

• expression of a country’s political position where its content or tone allows
knowledgeable people to infer that it disagrees with and disapproves of
the actions or policies of another country, even though that country is not
mentioned;

• dissociation from or rudeness to a country’s diplomats and representatives,
where that is intended as and can reasonably be understood as an expression
of disapproval;

• reports of the government’s disapproval leaked to the press without attribution;
• private criticism of an explicit sort (“quiet diplomacy”);
• public criticism or condemnation delivered in official statements (stronger if

delivered by a high official than by a subordinate);
• cancellation of cultural exchanges;
• calling home the ambassador for “consultation”;
• calling home the ambassador for an extended period;
• making official contacts difficult or impossible;
• closing the embassy (demotion of relations to a consular level);
• breaking off formal diplomatic relations and closure of missions.

Perhaps the last three of these are “diplomatic sanctions” since they clearly impose
a significant penalty. Obviously, these actions can be taken both unilaterally and
in concert with other countries. If done collectively by most nations they may
make the condemned country a pariah.

Coercion admits of degrees, and most criticism is either noncoercive or only
slightly coercive. If the Canadian government criticizes – publicly or privately –
US policies on global warming, the USA remains free to adhere to its policies.
This is true even if the criticizing country is large and the criticized country is
small. If France criticizes Israel for its occupation of Palestinian territories, Israel
can continue its occupation.

It is not plausible to treat all the diplomatic measures listed above as if they had
the same status in relation to toleration. Liberal peoples, in negotiating the terms
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of the society of peoples, have strong reasons to insist upon the right of their
governments and politicians to freedom of expression about the domestic and inter-
national policies of other countries. Rawls allows that the fundamental interests
of liberal peoples derive from their “liberal conception of justice” and include
preserving “their free political institutions . . .”47 They must insist on the right of
their politicians and governments to express their views about the folly or wrong-
fulness of the practices of other countries in the areas of foreign relations, human
rights, economic policy, international law, trade, the environment, and the pre-
servation of historic sites and artifacts. Tolerance does not require liberal peoples,
and their governments, to refrain from public criticism of other countries in these
varied areas.

Further, official protests by governments play a critical role in the evolution of
customary international law.48 A state’s normal practice, if other states do not
protest, can create a customary liberty right in regard to that practice. The
purpose of a protest is to give notice of nonacquiescence in a practice so as to
prevent or make more difficult the development of a customary norm. If states
did not have the liberty to lodge protests over all manner of international law
matters they would be deprived of an important means of protecting and defining
international legal rights. Expressions of criticism and disagreement are not always
incompatible with tolerance.

Rawls presents us with a false dilemma when he suggests that liberal peoples
must either be intolerant and disrespectful of decent peoples as they impose their
principles by pressure and force, or extend full equality and tolerance. As suggested
earlier, a middle path is present (recall the middle column in Table 15.2). Serious
criticism may cast doubt on whether a country really deserves equal respect and
full membership, but it falls far short of expelling the country from the society of
peoples. One can perfectly well say to a person or country, “We respect and
admire you in most areas, but in this matter we think that your behavior is
unacceptable.” One can respect (and even admire) people and countries for many
things while being fiercely critical of other things they do.

Not all of the interesting action within international human rights law focuses
on coercion and intervention. In fact, many human rights treaties deal with
human rights violators through gentler means, such as consciousness-raising,
persuasion, norm-promotion, criticism, shaming, defining conditions for full
acceptance, mediation, and negotiation. Far from being inert, jawboning has
done a great deal to advance human rights around the world. It may not help
with the most entrenched and intransigent violators, but it does help with others.

The possibility of using jawboning as a noncoercive means of promoting human
rights is also relevant to Rawls’s concern with avoiding cultural imperialism. The
fact – if it is a fact – that decent nonliberal countries do not find all the human
rights in the Universal Declaration attractive is very important if all of those rights
are to be promoted using coercion and force. But if jawboning is the main means
of promoting many rights, then cultural imperialism is not quite so imperialistic.
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Countries that sincerely believe in the full range of Universal Declaration rights
can use them as standards for criticizing other countries without the target coun-
tries finding the criticisms particularly wounding to their self-respect. Officials in
target countries can dismiss those criticisms as being wrong, misinformed, and
culturally insensitive. They can say: “We disagree. But you’re entitled to express
your views as long as you don’t try to force them on us.”

4 Do We Need a Two-Tiered
View of Human Rights?

Someone who finds my criticisms of Rawls’s conception of human rights per-
suasive might propose the following strategy for a compromise. “Let’s keep
something like the broad UDHR list for domestic purposes and for international
jawboning, but let’s have a more minimal list of ‘basic human rights’49 like
Rawls’s that can justify international actions involving serious coercion and force.”
The second would be a proper subset of the first. Further, basic human rights
would have the kind of normative backing that Rawls envisions while nonbasic
human rights have something weaker. At the extreme they might be “human
rights” only in the sense that they are found in human rights treaties.

The two-tiered view postulates two sets of human rights. One set, the upper
tier, is of higher priority, enjoys near-universal acceptance, and can justify
international action using coercion and force. The other set, the lower tier,
consists of full-fledged human rights, but ones that are of slightly lower priority,
are perhaps more controversial in some parts of the world, and that cannot just-
ify international interventions involving coercion and force. Between the two
sets there is a fairly sharp boundary rather than a continuous slope. Rawlsian
minimalism denies the lower tier the status of human rights; but the compromise
view now under discussion grants them that status while recognizing their lower
priority.

This two-tiered view allows for the fact that once what is a “human right” can
be decided by international treaties and judicial decisions, the list of human rights
is likely to grow. For example, the right to freedom from discrimination can be
extended to cover homosexuals, and the right to a safe environment can be
added. Growth will be normal in the area of nonbasic human rights, but will
rarely occur among basic human rights. Since human rights treaties including
nonbasic rights often provide for adjudication and enforcement, some nonbasic
human rights would be enforced through intervention and coercion.

This two-tiered view deserves serious consideration, but I have some worries
about it. First, I would not want to define “basic human rights” using Rawls’s
narrow list. I doubt that respect for decent peoples or the avoidance of cultural
imperialism requires us to cut so many liberty rights, democratic rights, and
equality rights.
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Second, I would resist the suggestion that the severity of a human rights
violation depends entirely or even largely on whether the rights involved are
“basic.” Besides the priority of a right there are a number of other important
factors as well. Rawls recognizes that another factor is the scale of the violations.
Also important are: (1) the time of the violation (distant past, recent past, present);
(2) whether the violations are intentional and malicious or negligent and sys-
temic; and (3) whether the country has sincerely repudiated the violations and
attempted to stop and remedy them.

Third, I doubt that the boundary between basic and nonbasic human rights
can be sharp. It is possible that a very large, intentional, malicious, unrepudiated,
and unremedied violation of a nonbasic right could justify coercive or forceful
international action to end that violation. For example, the rights to freedom of
association and to form independent political parties are on the Universal Declara-
tion list but not on Rawls’s list of “basic” human rights. Suppose that a country
violates these rights severely and massively without using much violence. It sup-
presses political association by harassment, short jail terms, and getting dissenters
fired from their jobs. If this policy is current, deliberate, malicious, unrepudiated,
and large in scale, it would be justifiable to use diplomatic and perhaps even
economic sanctions.

Finally, I lack confidence that we really can sort human rights into the higher
and lower tiers. Human rights are very interconnected; they support each other
in numerous ways. Respecting and protecting one right often makes others more
secure, and large violations of one make others insecure. For example, due pro-
cess rights not only protect individuals against unfair procedures, imprisonment,
and execution; they also protect the integrity of the criminal justice system,
prevent those in power from using phony trials to imprison their political oppon-
ents, and generally make individuals and groups more secure in the enjoyment
of their liberties. While some rights, such as those against murder, torture, and
starvation are more closely and obviously connected to having a minimally good
life than rights such as freedom of speech and voting in periodic elections, the
interconnectedness of rights means that rights against murder, torture, and
starvation share at least some of their priority or weight with other rights, more
institutional in character, that support them.
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16

A Human Right to
Democracy? Legitimacy

and Intervention

Alyssa R. Bernstein

The philosophical question of whether there is a human right to democracy
has gained practical relevance and urgency in recent years. Since the end of the
Cold War, the USA and other states have undertaken a number of international
military interventions which they have characterized as wholly or partly motivated
by humanitarian concerns, and in more than one of these cases a declared aim was
to protect or establish democratic governance.1 According to some legal scholars,
an enforceable right to democratic governance has emerged in international law.2

And according to some philosophers of international law, not only does justice
require recognition of such a right, but the international community should not
recognize as legitimate any non-democratic state or government.3 Such legal and
philosophical arguments, together with political science research regarded by
many as confirming the hypothesis of “the democratic peace,” may seem to
establish that there is a basic human right to democracy, and that, therefore, non-
defensive international military action aiming to establish democratic political
systems may be morally justifiable as humanitarian intervention.4

I will argue, to the contrary, that although the political rights of procedural
democracy (e.g., voting rights) are among the basic rights of citizens of liberal
democracies, and there is a strong case for regarding them as derivative human
rights, they are not basic human rights; and that the aim of establishing procedurally
democratic regimes, as distinct from the aim of stopping grave violations of basic
human rights, is not by itself an adequate justification for non-defensive interna-
tional military action. The arguments I will develop are philosophical and moral,
as distinct from legal. To support my position I will draw upon Rawls’s political
liberalism, in particular his work The Law of Peoples (LoP),5 which I interpret
differently from most of its critics.
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As I understand it, The Law of Peoples outlines the moral basis of a just system
of international law. It proposes a set of principles to constitute the foundation
charter of a Society of Peoples (the nucleus of a law-governed international
community that can develop into a fully just global order), as well as a list of basic
human rights by reference to which these principles are to be interpreted. It also
presents arguments (or essential elements of arguments) to justify this list and
those principles, and to support the following theses:

(1) All human individuals have basic human rights that the international com-
munity may legitimately enforce and should enforce worldwide (via appro-
priate procedures and measures), regardless of whether all states have legally
committed themselves to respect and secure these rights.6

(2) The aim of establishing procedurally democratic political institutions, as
distinct from the aim of securing the basic human rights referred to in thesis
(1), is not a morally acceptable justifying reason for using military force
internationally.

(3) The peoples of all states have obligations to provide each other with assist-
ance, including but not limited to financial or material aid, in order that all
states under governments willing but unable to secure their people’s basic
human rights be enabled to do so; and these obligations have a moral basis
that is independent of the character of any current or past international
political or economic relationships.

Since all three theses refer to basic human rights, in order to assess LoP we need
to consider what rights are to be so classified, and why.

1 Basic Human Rights

According to one plausible, familiar, simple, and widely appealing way of using
the term, human rights are rights all human beings have just in virtue of being
humans sharing the same vital needs and interests. However, rights must be
grounded in principles of justice (of one kind or another, depending on the kind
of social cooperation in question). If by using the term “human rights” we intend
to speak not only about needs and interests but indeed about rights, i.e., valid
claims justifiable with reference to relevant principles of justice, we need to deter-
mine the relevant principles and show how they ground valid claims.

Some principles of justice apply to political practices and relationships, others
to non-political ones. Some political principles of justice are fully general and
fundamental, others are less so (e.g., those pertaining to political practices such as
the making of laws and the rendering of judicial verdicts). In A Theory of Justice7

and Political Liberalism8 Rawls argued for two fully general, fundamental prin-
ciples of societal justice, understood as fair social cooperation among individual
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human beings who are members of the same society under the same state govern-
ment, all free citizens of equal political status. These principles are to guide and
constrain the citizens of a democratic society in using the coercive powers of their
government domestically. In The Law of Peoples Rawls argued for certain fully
general, fundamental principles of fair social cooperation among legitimately gov-
erned states, which are to guide and constrain the international uses of their
coercive powers.

The principles of LoP are fully general and fundamental in the following
respects. They use no proper names or any descriptions of particulars, but instead
spell out logical implications of the abstract idea of voluntary social cooperation
among states aiming to establish the foundation of a just international legal
order. These implications include the freedom and equality of the participating
states, understood as follows.

A legal system consists of individuals and/or groups cooperating according to
rules. The ability to cooperate presupposes the ability to act, i.e., to guide one’s
behavior by practical reasoning. States can act insofar as the policy decisions made
by their political leaders constitute state actions (e.g., declaring war, signing
treaties). Moreover, the ability to cooperate according to rules regarded as
justifiable in terms of fairness and justice presupposes the ability to act not only
on prudential but also on moral reasons. If states are to engage in voluntary
cooperation together on terms they all accept as fair and just, they must ascribe
these abilities to each other as well as to themselves, and must think of all of the
participating states as equals insofar as all are capable of such cooperation and
entitled to acceptable terms of cooperation.

If we suppose that the main reasons for establishing an international legal order
include reducing international violence and instability and facilitating mutually
beneficial cooperation, then the first five principles of LoP can be understood as
specifying the basic rights that states undertaking to establish such a legal order
among themselves must ascribe to each other, simply as implications of so con-
ceiving their cooperative activity. The remaining three principles require states
also to acknowledge moral duties applying to conduct in war and to domestic
government, as well as duties to help enable all states to secure their people’s
basic human rights and to become entitled to all of the rights of states enjoyed by
members in good standing of the Society of Peoples.

The principles of LoP constitute significant modifications of certain long-
standing principles of international conduct, including the following: “States are
to observe a duty of non-intervention” and “States have the right of self-defense
but no right to instigate war for reasons other than self-defense.” Rawls argues
that these principles must be revised to allow for intervention in cases of “grave
violations of human rights.”9 He further modifies these principles by substituting
the term “peoples” for the term “states”; thus, in place of the traditional idea of
a state as a rational, self-interested collective agent that mainly aims to acquire
and retain military, economic, and diplomatic power over other states, he puts
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the normative idea of a society under a legitimate government. He argues that
only such societies are entitled to the rights traditionally ascribed to all states.
Furthermore, he adds a principle stating: “Peoples are to honor human rights.”
But it will not be clear how these principles are to be interpreted until the criteria
of legitimate government and of human rights are determined.

Rawls formulates two criteria of decency, such that states satisfying them count
as well-ordered peoples entitled to membership in good standing in the Society
of Peoples. The first criterion of decency states an international non-aggression
condition; the second states three conditions of governmental legitimacy. These
conditions are the criteria states are to use in deciding whether to regard the
government of another state as legitimate, i.e., whether to recognize the state as
entitled to the right of non-intervention and to respect for its sovereignty.

According to liberalism, societal justice requires that all members of a political
society equally have all the rights of free citizens, and that the basis of equal
citizenship be mere possession of the two moral powers (the capacity for a
conception of one’s good and the capacity for a sense of justice)10 to the minimum
degree necessary to enable them to understand and exercise their rights and fulfill
their obligations. All who are held obligated to obey the law are presumed to
possess these two powers. Normally all human beings do come to possess them as
they become adults (as long as they don’t suffer too much deprivation, etc.).
Liberals hold also that provisions should be made, in law and policy, to prevent
or rectify the effects of such deprivation. Thus liberalism may seem to entail that
all of the basic rights of free and equal citizens are basic human rights. But
whether it does or not depends on how the term “basic human rights” is being
used – in particular, whether the rights are regarded as grounded in a liberal
conception of a just society or in the criteria of governmental legitimacy appropri-
ate to a Law of Peoples.

In both versions of his Law of Peoples (1993 and 1999), Rawls sometimes uses
the term “basic human rights” but most often uses the term “human rights.”
Given the roles these terms play in Rawls’s argument, it seems clear that he uses
them interchangeably to refer to a set of rights that satisfy all three of the
following criteria (although these criteria do not constitute a definition): (a)
urgent or especially important rights; (b) rights that are fundamental in the sense
of being non-derivative or logically more basic than other rights (which are
justified on the basis of the more fundamental rights, e.g., as means of securing
them); and (c) rights that both can and should be enforced internationally
regardless of whether countries have legally (or otherwise explicitly) committed
themselves to secure those rights. For the sake of clarity I will henceforth use the
cumbersome term “internationally enforceable basic human rights” to refer to
these rights.

Rawls presents his list of internationally enforceable basic human rights as
incomplete, a mere sketch. Its function is mainly to indicate that the list of basic
human rights appropriate for a Law of Peoples would largely agree with classic
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bills of rights, but would diverge from the Universal Declaration of Human
Rights (UDHR) at certain points, for example, regarding the political rights of
procedural democracy. A complete defense of Rawls’s proposed list of inter-
nationally enforceable basic human rights would not only justify including the
included rights but also justify excluding the excluded rights. As I reconstruct it,
LoP provides both elements: a justification of the inclusions, which is directed
mainly to nonliberals, and a justification of the exclusions, which is directed
mainly to liberals. Here I will present the argument for excluding the political
rights of procedural democracy from the list of internationally enforceable basic
human rights. I address this argument to liberals.

All liberals hold that every individual human being is morally important and
that the equality of everyone’s basic moral status must, as a matter of justice,
determine the structure of the main institutions of political society. In A Theory of
Justice Rawls said that the two principles of societal justice for which he argued
were “the principles that free and rational persons concerned to further their
own interests would accept in an initial position of equality as defining the
fundamental terms of their association,” and that by accepting such principles
people decide “what is to be the foundation charter of their society.”11 In The
Law of Peoples Rawls proposes principles to constitute the foundation charter of a
Society of Peoples. He argues that the basic structure of the system of global
public law to be developed must recognize the basic moral equality of every
individual human person by securing for everyone all of the basic human rights
that can be adequately justified as such rights by public reason. His conception of
public reason, and the role he assigns to states in developing the system of global
public law, distinguish his interpretation of liberalism from those advanced by
utilitarian or “cosmopolitan” liberals.12

Governments, i.e., political leaders and policymakers, are to employ the concept
of internationally enforceable basic human rights in practical reasoning about
using coercive force internationally. This being so, the conception they employ,
i.e., the specification of which rights are to count as belonging to the category of
internationally enforceable basic human rights, should meet the requirements of
public reason. If no justification for including in that category the political rights
of procedural democracy meets these requirements, then these rights must be
excluded. It appears that none can meet them, and that therefore Rawls was right
to exclude them from that category.

2 Public Reason

According to Rawls, arguments purporting to justify an internationally enforce-
able basic human right to democracy must identify universal human needs and
interests such that justice requires governments to secure or provide for them and
doing so requires democratic political institutions. Also, these needs and interests
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must be sufficiently important and urgent so as to provide grounds for inter-
national enforcement. Furthermore, the justification for the contention that those
needs and interests provide grounds for international enforcement must meet the
relevant requirements of public reason.

I will now briefly explain Rawls’s idea of public reason in relation to his ideas of
justice, reciprocity, reasonableness, and overlapping consensus. From the 1950s
through the 1970s Rawls worked out in his writings the idea that a just society is
such that its basic institutions can be justified by reference to a public conception
of justice which all of the society’s participants can find acceptable. In such a
society, none of the participants has reason to feel merely coerced to obey the
laws, and everyone can willingly take part in the social system they structure.
During the 1980s Rawls came to recognize that the people of any free society,
including the just liberal society he envisioned, would over time naturally and
reasonably come to hold a variety of different comprehensive doctrines, that is,
they would come to believe various religious and secular views about what is
valuable and why. In his second book, Political Liberalism, he asserted: “a
continuing shared understanding on one comprehensive religious, philosophical,
or moral doctrine can be maintained only by the oppressive use of state power.”13

In this book he asked: Under what conditions will someone properly accept her
society’s laws as legitimate, even if she thinks them unjust or otherwise faulty? For
the rest of his career he focused on questions about political legitimacy and their
relations to questions about societal justice.14

This led Rawls to develop the idea of an “overlapping consensus” on a con-
ception of justice, endorsed by diverse comprehensive doctrines, each of which
could therefore be regarded as “politically reasonable.” A conception of societal
justice can be the focus of an overlapping consensus if it is a “free-standing”
political conception, i.e., if it can be presented and justified independently of any
particular comprehensive doctrine. Such a conception can be justified either in
terms of one of these politically reasonable doctrines, or independently of all of
them and simply in terms of the political ideas of which the conception of justice
consists. When an overlapping consensus obtains, the members of the society can
use what Rawls calls “public reason” when offering justifications to one another
for “laws and policies that invoke the coercive powers of government concerning
fundamental political questions,”15 and for the basic structure of their shared
social and political world. Such justifications can be offered to and freely accepted
by all participants.16

2.1 Reasonableness and reciprocity

Rawls uses the term “reasonable” in a precise, technical way. A conception of
justice applicable to the basic structure of a system of social cooperation is reason-
able only if its principles satisfy the criterion of reciprocity. According to this
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criterion, terms of cooperation may be regarded as fair only if those proposing
them have good reason to regard them as acceptable to all of the participants,
who are thought of as equals acting freely and not subject to domination, mani-
pulation, or the pressures generated by an inferior social, economic, or political
position. If the system of social cooperation to which a conception of justice is
to apply is a single society, then a reasonable conception of justice for it is one
that meets the criterion of reciprocity for equal citizens acting freely. If the system
of social cooperation to which a conception of justice is to apply is a Society of
Peoples, then a reasonable conception of justice for it is one that meets the
criterion of reciprocity for equal peoples acting freely, not subject to domination,
manipulation, or the pressures generated by an inferior social, economic, or
political position.

Some of the differing moral doctrines, and their associated conceptions of justice
and governmental legitimacy, that may arise over time in conditions of freedom,
can coexist within a single constitutional democracy (whether as part of the over-
lapping consensus supporting a political liberal conception of justice, or as among
the views that do not threaten it, e.g. because they have few adherents), while
others cannot. Among those that cannot are non-liberal ones. Among nonliberal
conceptions of justice, some cannot but others can govern societies that can be
members in good standing of a Society of Peoples. Nonliberal societies of this
latter kind are reasonable as regards relations between peoples, although they are
less than reasonable as regards their domestic structure of political and economic
institutions.

2.2 Reasonable societies

A liberal society has a constitutional democratic government that answers to and
protects the people’s fundamental interests as specified in the constitution (whether
written or unwritten) and its interpretation.17 A well-ordered liberal society is a
fully reasonable society, in that its basic structure is ordered in accord with a
conception of justice that meets the liberal criterion of reciprocity, which applies
to social cooperation in which the participants regard themselves and each other
as equal citizens acting freely. A nonliberal society is not a fully reasonable society
in this technical sense. A nonliberal society may be a well-ordered society, i.e., its
basic structure may be ordered according to the requirements of a conception of
justice; however, this conception of justice does not meet the liberal criterion of
reciprocity; if it did, the society should be classified as a liberal rather than a
nonliberal society. Thus a nonliberal society is not a fully reasonable society in the
above sense. Therefore every nonliberal society, whether well ordered or not, is
to some degree unjust, according to Rawls.

However, there is a significant moral difference between those nonliberal soci-
eties that are well ordered in accord with some conception of justice, and those
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that are not. There is also a significant moral difference between those non-liberal
societies that are well ordered in accord with a conception of justice that requires
that the society’s basic structure of political and legal institutions provide for the
good of all members by recognizing and securing their basic human rights, and
those that are well ordered in accord with a conception of justice that does not
require this. And liberal political philosophers need to take due account of these
moral differences when developing the principles to guide states in using force
internationally.

2.3 Kazanistan

If there were a society well ordered in accord with a conception of justice that
required recognizing and securing the basic human rights of all its members, yet
did not require a procedurally democratic political system; and if this society were
able and willing to be a member of a Society of Peoples, then (from a liberal
point of view) it would be reasonable as regards relations between peoples, although
less than fully reasonable domestically. Should its government be regarded as
legitimate, and should it be admitted as a member in good standing of the
Society of Peoples?

According to Rawls, when shaping a conception of legitimate government that
is to guide interpretation of the charter of a Society of Peoples, liberals should
assign priority to whatever political rights and liberties are essential institutional
means to secure the basic human rights. If diverse kinds of political structure may
be able to secure them, liberals should acknowledge this. Rawls neither asserts
nor denies the general empirical claim that only states with procedurally democratic
regimes can secure the basic human rights and satisfy the other two conditions of
governmental legitimacy, but he offers both intuitive and conceptual arguments
against it.18 As he shows, a single actual instance of a state like his imaginary
Kazanistan (a state that satisfies his second criterion of decency despite not having
a procedurally democratic regime) would falsify that claim of empirical necessity.
If such an instance is empirically possible, then the claim that only procedurally
democratic regimes can satisfy the second criterion of decency is false. Rawls’s
arguments appear to show that it cannot be proven that no such instance is
empirically possible.

3 Sovereignty and Self-determination

Liberals have reason to be cautious about classifying any right as an inter-
nationally enforceable basic human right. For the more inclusive the category, the
more numerous are the available justifications for states to take action, and to
require each other to take action, to compel other states to make changes in their
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domestic political institutions or practices. And if states constantly interfere in
each other’s internal affairs then the world cannot be at peace. So some caution is
in order, since the goal is a world both just and stably peaceful.

Furthermore, liberals distinguish between, on the one hand, a citizen’s having
sufficient justification for civil disobedience or conscientious refusal to serve in the
military, and, on the other hand, there being sufficient justification for another
state to intervene in order to support or oppose that citizen’s protest. And they
have good reason to do so: if it were the case that foreign states took sides and
intervened every time the citizens of a liberal society engaged in a public dispute
regarding the justice of some aspect of their government’s domestic or foreign
policy, then those citizens would not be free to express and work out their
disagreements among themselves; yet such freedom is of central importance from
a liberal point of view. And if the citizens are indeed to be self-governing, i.e., if
their government is to be democratic in the sense of expressing and giving effect
to popular sovereignty, then their state must be both independent of the political
authority of any other state and free of interventions by other states. Therefore
liberal states clearly have some reason to take the position that states must respect
each other’s sovereignty and recognize a strong presumption against intervention
in each other’s affairs. But how strong must this presumption be? That is, how
high must the threshold of justification be set, and what are the requirements of
an acceptable justification for intervention?

Coercive intervention for the purpose of changing a country’s form of govern-
ment is liable to escalate into full-scale war, and in general it is difficult to justify
the kinds of destruction, harms, and violations of rights that occur in wars. If
there is a presumption in favor of respect for states’ rights of self-determination
and sovereignty, then the burden of justification is on the state(s) that undertake(s)
intervention. Such a presumption, together with the general prohibition of non-
defensive war (understood as allowing for humanitarian intervention only in cases
of grave violations of human rights) and the possibility that the intervention
would escalate into war, make the burden of justification quite heavy.

4 The DNSL Argument and the Minimum
Respect-for-Justice Condition

Some argue that only states with legitimate governments are entitled to the right
of non-intervention, and that all and only democratic regimes are legitimate.19

But is the fact that a state is democratic either necessary or sufficient to ensure the
legitimacy of its government? I will argue that it is neither, if we distinguish
between procedural and substantive democracy and understand governmental
legitimacy in a way suited to the public reason of a Society of Peoples.

A proponent of an internationally enforceable basic human right to democracy
might argue as follows. Democratic states are entitled to claim the right of
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non-intervention because they have (domestically) legitimate governments. Such
states not only secure all human rights but also meet the minimum respect-for-
justice condition: they have the kind of political structure as well as the kind
of civil society that are necessary if the citizens are to be free to express publicly
their disagreements with the government on matters of justice and to claim what
they take to be their rights, and if these conflicts are to be settled peacefully and
fairly. Only if a state meets this condition should its government be regarded as
legitimate and its sovereignty respected. And all and only democratic regimes
meet this condition.

This argument (which I will call the “democracy is necessary and sufficient for
legitimacy” argument, abbreviated DNSL) rests on the following premises, the
justifications for which I will examine: (1) a state has a legitimate government
only if the state meets the minimum respect-for-justice condition (this is a necessary
but not sufficient condition; also necessary is that it secure human rights); (2) the
sovereignty of a state should be respected only if its government is legitimate; (3)
democratic governments necessarily meet the minimum respect-for-justice condi-
tion; and (4) only democratic governments meet this condition.

Whether the first and second premises of the DNSL argument should be
granted depends on how the minimum respect-for-justice condition is to be inter-
preted. I will argue that premises (1) and (2) of the DNSL argument should
be granted only if the minimum respect-for-justice condition is given a weak inter-
pretation, and that premises (3) and (4) cannot be adequately justified.

4.1 How to avoid begging the question

If securing all human rights is a condition of governmental legitimacy, and if
the set of human rights includes democratic political rights, then only states with
democratic regimes can have legitimate governments. But at this stage of the
inquiry, the question of whether the set of human rights should include demo-
cratic political rights has not yet been answered. I will take it up below. Until
that question is answered, we must make sure to interpret the requirement of
securing human rights in a way that avoids committing the fallacy of begging the
question. One way to do so is to distinguish between the disputed human right
to democracy and the human rights that are not in dispute, and to designate the
undisputed human rights “basic human rights.” But this is not enough; one must
also make sure, if possible, not to interpret the idea of basic human rights in a
way that logically presupposes or requires democratic governmental institutions
(nor, conversely, in a way that logically implies that they cannot require them);
otherwise, the question gets begged.

According to the DNSL argument, a state has a legitimate government only if
the minimum respect-for-justice condition is met. It seems reasonable to regard
this as a necessary condition of a government’s legitimacy; therefore, it seems,
one should grant premise (1) of the argument. If a government does not allow
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the people to protest publicly when they believe the government is treating
them unjustly, but instead violently suppresses all such protest, then the people
have reason to regard their government as illegitimate. The same holds if the
government allows protest but does not pay attention to it and makes no evident
good-faith attempt to settle the conflict in a way that the people can see as giving
due weight to their claims. These points are quite weak or uncontroversial.20

If this is all there is to the claim (that a state has a legitimate government only
if the state meets the minimum respect-for-justice condition), then this proposed
condition is plausible and avoids begging the question. But if the idea that the
conflicts are to get settled “fairly” presupposes a liberal conception of justice, and
if the idea that the members of the society must be “free” means that they must
be fully free in all of the ways that equal participants in a fair system of liberal-
democratic self-government are free, then the proposed condition is too strong
and begs the question. The strong interpretation states liberal criteria of a just
society. However, the question of whether a liberal state ought to regard the
government of another state as legitimate, i.e., whether it ought to respect
the other state’s sovereignty and recognize it as entitled to the right of non-
intervention, is not the same as the question of whether a society is just from a
liberal point of view.

4.2 Legitimacy: internal versus external perspectives

The idea of “a legitimate government” is clearly not the same as the idea of “a
just society”: to judge that a society has a legitimate government is not to judge
that it is a just society, since the former is a necessary but not sufficient condition
of the latter. For example, the United States of America is arguably a society,
which, although not fully just, has a legitimate government. Furthermore, even if
a citizen of the USA were to judge that its injustices were so great, or that its
political processes were so corrupt, as to call into question the legitimacy of its
government, she would not therefore be committed to the view that its sover-
eignty need not be respected by foreign governments or that it had lost its right
of non-intervention. A judgment of legitimacy as made about a government by
another state (an “external” judgment of its legitimacy) is not logically the same
as a judgment of legitimacy as made by the people under that government (an
“internal” judgment of its legitimacy). The judgments are different in that they
answer different practical questions. They are posed by different agents who stand
in different relations to the government in question and who are deliberating
among different sets of alternative courses of action.

4.3 The value of procedural democracy

I have argued that the first two premises of the DNSL argument should be granted
only if the minimum respect-for-justice condition is given a weak interpretation.

RLOC16 6/2/06, 3:00 PM288



A Human Right to Democracy? 289

Now recall that the DNSL argument claims (3) that all democratic governments
are necessarily legitimate. Here we must distinguish procedural from substantive
conceptions of democracy.

An example of a procedural conception of democracy is the view that a society
is democratic if its political offices are filled through periodic public elections and
legislative decisions are made by majority rule. An example of a substantive
conception of democracy is the view that a society is democratic if its basic
structure of institutions (political and economic) serves the fundamental interests
of the people and functions so as to distribute liberties, opportunities, and eco-
nomic goods among them on an egalitarian basis. A society with a procedurally
democratic political system may have a government that violates its people’s basic
human rights. So liberals should not hold that procedural democracy is sufficient
for legitimacy (whether judged internally or externally).21

Premise (3) of the argument must be rejected. If it is understood to mean
that all procedurally democratic governments are necessarily legitimate, it is false.
And if it is understood to mean that all substantively democratic governments
are necessarily legitimate, it may be true, but then we must interpret premise (4)
as stating that only substantively democratic governments meet the minimum
respect-for-justice condition, which is false on the weak interpretation of that con-
dition required for premises (1) and (2).

But can any non-democratic governmental structures secure the basic human
rights? Are procedurally democratic political institutions necessary, even if not
sufficient, for legitimacy? Arguments purporting to show that procedurally demo-
cratic political institutions are necessary (even if not sufficient) to secure the
basic human rights may claim either that such institutions are instrumentally
valuable as necessary means of securing people’s basic needs and interests, or else
that living under democratic government and being able to participate in it has
great value in itself, non-instrumentally, e.g., in the sense that a life of active
participation in a self-governing political society is an especially valuable kind of
life and that it develops especially valuable character traits and capacities.

But is it true that procedurally democratic political institutions are necessary
means of securing the basic human rights? As noted above,22 Rawls neither asserts
nor denies the general empirical claim that only states with procedurally demo-
cratic regimes can secure the basic human rights and satisfy the other two con-
ditions of governmental legitimacy; but he offers both conceptual and intuitive
arguments against it. I find these arguments persuasive.

The foundation charter of a Society of Peoples must be suited to serve as
a lasting foundation for its evolving legal and political system. The charter, in-
cluding its list of basic human rights, is to become enforceable law. It is to
provide a stable background for the actions of its participants: their particular
decisions and agreements must take into consideration the empirical information
that is specifically relevant to each situation or case at the time it occurs, but the
charter must not use such specific information. Its fundamental principles of right
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and its list of basic human rights should be developed mainly by analysis of the
relevant concepts and should use only the most firmly established empirical facts
and generalizations, i.e., those least likely to be invalidated by future events or
research. Since it is in principle possible for a government that is not procedurally
democratic to be legitimate, the political rights specific to procedural democracy
(e.g., voting rights) do not belong on the list of internationally enforceable basic
human rights that is to be included in the foundation charter of a system of
international law.

It remains to ask whether participating in democratic self-government has
sufficiently great value in itself that it should rank among the basic needs and
interests grounding internationally enforceable basic human rights; and whether
any answer to this question can satisfy the requirements of public reason.

5 Adequate Justification

As Rawls said in 1958, persons engaged in a just or fair practice must be able
to “face one another openly and support their respective positions, should they
appear questionable, by reference to principles which it is reasonable to expect
each to accept . . . otherwise their relations will appear to them as founded to
some extent on force.”23 When laws and policies invoke the coercive powers of
government concerning fundamental political questions, they must be justifiable
by public reason. This requires that the justification be a sound argument pro-
ceeding by clearly valid inferences from premises which, whether empirical or
non-empirical, are clearly relevant and minimally controversial.

5.1 Rawls’s empirical premises

“The absence of war between major established democracies is as close as any-
thing we know to a simple empirical regularity in relations among societies,” says
Rawls.24 He notes that actual, allegedly constitutional democratic regimes (char-
acterized by various failures in their supporting institutions and practices) have
often intervened in weaker countries, including those exhibiting some aspects of
democracy; and that there are historical examples of interventions by democratic
governments motivated by economic interests but publicly claiming that their
motivation was defense of their people’s security. But still, he argues, if Kant’s
hypothesis of a foedus pacificum is correct, as Rawls believes it is, armed conflict
between democratic peoples will tend to disappear as they approach the ideal of
constitutional regimes.25

Moreover, Rawls argues, following the Law of Peoples is the best way to bring
into being a stably peaceful international society of decent peoples, thus securing
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everyone’s basic human rights. And doing this is the best morally permissible way
to increase the likelihood that nonliberal societies will become liberal democrac-
ies. All societies change over time, at least gradually, and since decent societies
allow a right of dissent and require that governmental officials reply to criticism
respectfully, by addressing the merits of the question,26 such societies may well
evolve in a liberal-democratic direction, unless impeded by liberal states’ ill-
justified coercive interventions.

By treating decent non-democratic societies as entitled to the same rights of
non-intervention and self-determination as liberal-democratic ones, and by al-
lowing them to follow their own paths of development (with appropriate forms
of assistance), liberal-democratic societies could confidently expect that public
political discussion in decent nonliberal societies would lead to their liberaliza-
tion. Also, and more importantly, liberal societies’ properly respectful conduct
would contribute to realizing a Society of Peoples by building its constitutive
relationships of civility. In Rawls’s words: mutual respect among peoples con-
stitutes “an essential part of the basic structure and political climate” of a Society
of Peoples.27

5.2 Controversial non-empirical premises

Claims about the non-instrumental value of participation in democratic self-
governance are to some extent controversial even among liberals (some of whom
favor the “liberties of the moderns” over the “liberties of the ancients”). They are
disputed also by many who contend that the basic human rights to life and to
access to the goods and services necessary for a decent standard of living must be
given higher ranking than democratic voting rights. And they are disputed by
believers in various religions that conceive very differently the greatest human
virtues and the best human lives.28

Disagreements of these kinds can be among the most profound and hard to
resolve. It is not merely the fact of disagreement that is significant to a Rawlsian
liberal; it is the particular character of such disagreements: they are, or may be,
rooted in people’s most deeply held values and convictions, religious or secular,
which are the very types of values and convictions that laws guaranteeing liberties
of conscience, speech, assembly, and worship are designed to respect. Moreover,
the classic liberal arguments for such liberties (by Locke, Kant, and Thomas
Jefferson, among others) emphasize that force is an entirely inappropriate means
of changing people’s beliefs and values. Given the presumption against the
justifiability of any non-defensive international military action, and the stringent
requirements to be met by any justification for using coercive force internation-
ally, controversial conceptions of human needs and interests based on compre-
hensive doctrines (whether religious or secular) should not be made the basis of
a conception of internationally enforceable basic human rights.
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5.3 LoP’s most vulnerable points

The most vulnerable points of LoP are its empirical or contingent premises,
including in particular: those underlying Rawls’s view that decent nonliberal
societies might evolve in a liberal-democratic direction if allowed to follow their
own path of development; that coercive interventions would tend on balance to
impede such liberalization; that externally imposed democratic political structures
are liable to lead to violations of human rights unless the society’s culture is
sufficiently liberal (in which case the democratic structures need not have been
externally, coercively imposed); and that if liberal societies tolerate decent non-
liberal ones, treating them with due respect, it is likely that the decent nonliberal
societies will reciprocate, thus creating mutually respectful, civil international rela-
tionships. These empirical premises are the most vulnerable points, but they seem
defensible. I leave it to others to judge whether they are sufficiently uncontroversial.

6 Rights of Political Participation

Rawls formulates conditions of governmental legitimacy which, while satisfiable in
principle by some non-democratic regimes, ground broadly described rights of pol-
itical participation. Any decent society’s political and legal system will have the fol-
lowing features: its members have “a substantial political role in making decisions,”
in that they have a “right to be consulted” and “a right of dissent,” and “government
and judicial officials are required to give a respectful reply, one that addresses the
merits of the question according to the rule of law as interpreted by the judici-
ary.”29 They may not persecute or suppress dissenters, nor dismiss them as merely
ignorant or incompetent; if they do, then they fail to demonstrate “their good
faith and willingness to defend publicly society’s injunctions as justified by law.”30

Should such political rights be called human rights? After all, no government
can qualify as legitimate unless it ascribes them. Yet they are not logically funda-
mental but derived. Nor are they internationally enforceable, according to Rawls;
he holds that even a benevolent autocracy is immune from forceful intervention
as long as it secures the rights on LoP’s list of basic human rights. However, even
accepting this point one may reasonably hold that the broadly described rights of
political participation grounded in LoP’s conditions of governmental legitimacy,
although not internationally enforceable basic human rights, should be regarded
as (derivative) human rights.

7 Post-war Nation Building

It is important to distinguish clearly the question of whether forceful inter-
vention can be justified on the ground that its primary aim is to transform a
decent society into a democratic society, from the related question of whether in
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rebuilding an invaded country it is permissible or even mandatory to establish a
democratic political system. Suppose, for example, that a country’s government has
been violating basic human rights to such an extent that there is sufficient moral
reason to depose it, and that the international community has decided, by appro-
priate procedures, to do this. Foreseeably there will be a power vacuum after the
government is deposed. It will be necessary for appropriate agents to set up a new
government of some form. Clearly the goal must be to set up a legitimate legal
and political system, so that the society can meet the criteria of decency. But it
will be necessary to decide upon a particular form of legitimate government.
Would it be permissible in such a case to set up a democratic political system?

Before this question can be answered, it is necessary to ask: Who is to set up the
government? What is the character of the society’s culture? What are the alternative
available courses of action? Suppose the society’s culture and history make its people
favor a system which is neither procedurally democratic nor very liberal, and does
not fully satisfy the criteria of decency, whereas the international community of
liberal states wants to ensure that the installed regime satisfies the criteria of
decency. In such a case, if discussion and negotiation can yield a mutually accept-
able modification of the traditional form, this might provide a solution; if it also
leads to a further modification in the direction of democracy, then as long as this
is sufficiently widely supported (as determined perhaps by polling), or seems
highly likely to be, it may be permissible. But if democratic political structures
would be too new or unfamiliar to be quickly understood and embraced by the
people, and would be unlikely to work properly, then arguably they should not
be imposed.31 Here the considerations are not only pragmatic and prudential but
also moral; they include reasons deriving from the liberal moral and political ideal
of self-government, the meaning of which is not entirely reducible to the idea of
living under the legal and political structures of a liberal democracy.32

Moreover, it is important to ensure that the resulting system would be work-
able, not unstable, and not liable to deteriorate. One way to ensure stability is to
facilitate establishment of a government that not only meets the criteria of de-
cency but also is perceived as legitimate by the people under it, for reasons
deriving from the society’s prevailing understanding(s) of justice. In certain cases,
among the feasible alternative forms of government that would satisfy the criteria
of decency, a procedurally democratic system with liberal guarantees of rights
might be the one most likely to work successfully, or one of those equally likely,
given the facts of the particular situation. But in other cases, imposing a demo-
cratic system might be neither feasible nor justifiable.

8 Promoting Political Reform

Note that the argument of this paper does not prohibit promoting the spread of
liberal democracy by non-violent means, nor does it rule out all ways of pressur-
ing governments that secure the basic human rights yet do not meet the other
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two conditions of legitimate government constituting the second criterion of de-
cency (e.g., benevolent autocracies). Such governments secure the basic human
rights for the people they govern; therefore forceful intervention would not be
justified. Yet such states are not entitled to full membership in good standing in
the Society of Peoples. What exactly did Rawls mean by this? What should he
have meant? I suggest we should take it to mean that such states are not entitled
to full respectful toleration and cooperation from other states. When does non-
cooperation amount to coercion? And are all forms of coercion ruled out, or only
forceful intervention? These important questions require further exploration.33

9 Conclusion

The Law of Peoples does not alone fully determine what presently existing states
are morally obligated or permitted to do as regards employing coercive force in
order to secure basic human rights worldwide. A full consideration of the question
of what the rights and duties of presently existing states are, with regard to
humanitarian intervention, would require taking into account a variety of histor-
ical and legal facts, including the UN Charter and the UDHR, as well as treaties,
customary law, and prevailing practices. Of course, the fact that a practice has
become customary or prevalent does not alone make it morally justified, and there
may be laws which ought not be obeyed. In order to assess existing practices and
laws we must determine what moral principles apply to them; this is an aim of
Rawls’s political liberalism.

The Law of Peoples provides grounds for arguing that the basic human rights
are so strongly justified that nonliberal societies cannot reasonably deny that they
are indeed universal basic human rights, nor that enforcement of them by a Society
of Peoples (via appropriate decision-making procedures and suitable penalties and
other measures) would in principle be morally permissible. However, in this paper
I have focused narrowly on the question of whether there is a basic human right
to democracy that is permissibly enforceable whether or not states have speci-
fically committed themselves to secure it. I have answered this question in the
negative. The purported basic human right to democracy does not have as strong
a philosophical or moral justification as do the basic human rights.

I support taking all morally permissible measures that are effective and feasible
– including provision of financial, material, and other forms of assistance – in
order to secure the basic human rights for everyone and bring about a just and
stably peaceful world. What I oppose is unjustifiable use of coercive force in the
name of democracy, specifically, non-defensive international military action with
the aim of establishing procedurally democratic political institutions, as distinct
from the aim of stopping grave violations of basic human rights.

If the Rawlsian arguments I have presented are sound, they answer an import-
ant question left unaddressed by other theorists about justice in relation to war.
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Moreover, unlike just war theories based either on the Catholic religion or on some
other comprehensive moral doctrine (religious or secular), these moral arguments are
developed to satisfy the requirements of public reason. Furthermore, by showing
that non-democratic societies meeting the criteria of decency would deserve mem-
bership in a Society of Peoples, the Law of Peoples transforms the idea of the demo-
cratic peace into the ideal of the Society of (decent) Peoples: an international order
that is stably peaceful because its constituent societies are committed to building
and maintaining, both at home and abroad, civil political relationships based on
practices of offering mutually acceptable justificatory reasons for state conduct.
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Justice, Stability, and
Toleration in a Federation
of Well-Ordered Peoples

Andreas Follesdal

The Union is founded on the values of respect for human dignity, freedom, demo-
cracy, equality, the rule of law and respect for human rights, including the rights of
persons belonging to minorities. These values are common to the Member States in
a society in which pluralism, non-discrimination, tolerance, justice, solidarity and
equality between women and men prevail.

Treaty establishing a Constitution for Europe (2004),
Article I-2: The Union’s values

[I]t makes sense to think of liberal and decent peoples together in an original
position when joining together into regional associations or federations of some
kind, such as the European Community, or the commonwealth of the republics in
the former Soviet Union. It is natural to envisage future world society as in good
part composed of such federations together with certain institutions, such as the
United Nations, capable of speaking for all the societies of the world.

John Rawls, The Law of Peoples, p. 70

Introduction: the European Union
and the Law of Peoples

Scholars of international relations debate the withering of the Westphalian world
of states, in Europe and elsewhere.1 Normative political theorists follow suit and
seek to assess the transformed global order. They ask how norms of internal and
external state sovereignty should change with regard to international immunity
and intervention. New normative standards are needed for federations and
regional and global regimes.
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Europeans have discussed these issues intensely in the process of drafting and
now ratifying a Constitutional Treaty for Europe. How should the European
Union (EU) express and promote human rights and solidarity?2 What is the scope
of toleration towards states that violate human rights, within and beyond its
borders? And what is the scope of permissible economic inequality across states in
such a federation of democracies committed to domestic solidarity?

The reactions against Austria illustrate some of the Union’s human rights
challenges. The 2000 Austrian elections put the allegedly xenophobic Freedom
Party in government. Other EU Member States – though not the EU itself –
responded swiftly. They sent diplomatic protests, ended bilateral political con-
tacts, and rejected Austrian candidates for international posts. The reactions had
two distinct effects. In the short run they were counterproductive since they
mobilized Austrians in defense of their democratically elected government – a
government many of them despised. The longer-term response by the EU was to
develop procedures for when a Member State is suspected of systematic violations
of human rights.3

The fundamental issue is how to best respond to alleged human rights viola-
tions, within a federation and abroad. The objective must be to promote long-
term compliance by means of a consistent and unified policy toward states within
and beyond EU borders.

Another major challenge concerns international responsibilities for social and
economic human rights. The Constitutional Treaty recognizes obligations of federal
solidarity:

the Union shall aim at reducing disparities between the levels of development of the
various regions and the backwardness of the least favoured regions.4

The recent inclusion of poor Central and Eastern European states into the
EU increases the challenge. Distributive justice seems to require redistributive
common institutions that burden richer Member States. Such obligations meet
opposition, especially when European economic integration already seems to
challenge domestic structures of solidarity in the Western states.5 Yet to deny
federal solidarity seems contrary to the egalitarian norms expressed precisely in
the domestic welfare arrangements of Member States. A central normative issue is
clearly whether sound theories of global or federal distributive justice allow greater
material inequality across borders.

John Rawls contributed to these topics in The Law of Peoples (LoP), which
stresses the intertwined issues of toleration, stability, and legitimacy that face
these political relations across political borders.6 Can this Law of Peoples shed light
on the legitimacy of emerging regional political orders such as the African Union,
The Association of Southeast Asian Nations (ASEAN) or the European Union?

As with John Rawls’s pathbreaking A Theory of Justice, LoP frames the issues
in a fruitful institutional perspective.7 Institutions are of crucial normative
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importance and pose particular normative challenges, not least because the basic
institutional structures profoundly shape our life plans and preferences and funda-
mentally affect our resources and opportunities to fulfill them.

When defending standards for assessing the domestic basic structure of liberal
states, Rawls famously sought principles and their immediate justification that
were acceptable to a broad range of duly modified philosophical and religious
world views. The theory of Justice as Fairness itself alleviates assurance problems
among individuals who would otherwise likely mistrust each other to not comply.
The theory promotes stability by offering a public justification for just social
institutions that all can endorse.

The normative assessment of global and federal institutions must likewise
consider issues of stability, and Rawls underscores how public knowledge of the
theory itself may help stabilize the international order. The allegedly universal
values of equality and human rights challenge other established norms of political
autonomy and stability. The tension prompts careful reflection about the grounds
and limits of toleration and intervention. In particular, should nonliberal states
continually fear intervention by liberal states eager to promote democracy, human
rights, and economic distributive justice – and contested conceptions of liber-
alism? LoP explicitly seeks to prevent this source of global instability. Liberal
peoples have good reason to tolerate and even respect the political autonomy of
some non-liberal “decent” hierarchical peoples. These peoples can live free from
fear of liberal humanitarian intervention.

The present reflections agree with the objective of the Law of Peoples, to
provide a plausible “extension of a liberal conception of justice for a domestic
regime to a Society of Peoples.” The Liberal Contractualist account below agrees
with some of the conclusions of the Law of Peoples, on at least two counts: the
respect owed states that deny their citizenry certain human rights, and the stand-
ards for distributive justice.8 The account offered here seeks to respect state
sovereignty even in the face of some human rights violations, and it accepts a
degree of material inequality among individuals in different subunits of a federa-
tion. In particular, the European Union may have a differentiated human rights
policy, and solidarity does not require a European-wide difference principle. The
difference principle, even if appropriate for domestic justice, need not apply to a
federal order.

The conception of human rights for federations sketched below must be more
complex than Rawls’s account focused on human rights in a “non-federated”
international order. That difference in domain of application is not a criticism of
the Law of Peoples. However, a central weakness of Rawls’s account is that it
offers inadequate arguments within its own intended domain of application. In-
ternational stability for the right reasons requires more than a statement of the
limits of toleration about “how far nonliberal peoples are to be tolerated” (LoP,
p. 10). The limits must be based on convincing public reasons, namely “the ideals
and principles of the foreign policy of a reasonably just liberal people.”9 The
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mixed reception of The Law of Peoples suggests that better justifications are re-
quired. The comments below develop aspects of a theory of federal justice to
offer further – and perhaps better – Liberal Contractualist arguments regarding
these two issues.

Let me conclude this introduction with an overview of what follows. Section 1
sketches why LoP grants moral standing in the form of political immunity to
“hierarchical peoples” that fail to secure political rights, freedom of religion, and
gender equality. Criticisms motivate an alternative account of the grounds and
limits of intervention for human rights in section 2. Section 3 presents LoP’s
arguments for permitting economic inequalities in a federal or global setting.
Section 4 provides an alternative account of why claims to equal shares are not as
decisive for federal distributive justice as in unitary states. Section 5 returns to
check whether the account secures toleration and stability.

1 The Argument of Law of Peoples: Standards
and Grounds for International Stability

The Law of Peoples seeks to remove “hierarchical” nonliberal peoples’ fears
of intervention. The claim is that both liberal and nonliberal peoples endorse
principles of non-intervention against each other.10 In response, we must ques-
tion why liberal peoples should respect the nonliberal “hierarchical” peoples
as “equal participating members in good standing of the Society of Peoples”
(LoP, pp. 59, 5).

The hypothetical “hierarchical” peoples have a system of laws that is guided by
a “common good” conception of justice, defended publicly by judges and other
officials, and their system of laws respects certain Proper Human Rights that are
said to secure the common good. These include the right to life with subsistence,
freedom from slavery, and sufficient liberty of conscience to ensure some freedom
of religion and thought, to personal property and to formal equality – but not
gender equality or equality of religious freedom (LoP, p. 65). LoP also recognizes
“implied human rights” against genocide and apartheid (LoP, p. 80). The system
of laws satisfying these human rights “specifies a decent scheme of political and
social cooperation” which imposes bona fide moral duties and obligations (LoP,
pp. 66–7).11 Note that the citizenry is thus bound even though individuals have
no political rights, but only opportunities for dissent through a consultation
hierarchy. Freedom of religion for some is “freely” curtailed for the sake of the
dominant religion. The Law of Peoples argues that these peoples are safe from
interventions of any kind. They are only permitted against violations of Proper
Human Rights or Implied Human Rights (LoP, pp. 80, 83). In the Law of Peoples
only human rights play this trigger function, and that is their sole function.12

The upshot is that neither military, economic nor diplomatic intervention or
other forceful influence is permitted as a means to foster or establish liberal
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political structures such as equal freedom of association, democratic political
rights, freedom of expression, equal pay for equal work, or right to education, or
any of the other rights listed in the Universal Declaration of Human Rights
beyond Article 18 (cf. LoP, p. 65). Indeed, single countries or organizations of
reasonable and decent peoples, such as a revised United Nations (UN) or Inter-
national Monetary Fund (IMF), should not even use economic incentives to
make hierarchical peoples comply with these human rights (LoP, p. 84).

Critics may argue that LoP fails to show why hierarchical peoples are decent.
There are empirical reasons for including political rights and freedom of the press
as what we may think of as Instrumental Human Rights.13 Plausible empirical
cases can be made for these rights as necessary but insufficient institutional safe-
guards to reliably prevent hunger and to secure other human rights over time.
Indeed, in their absence the society is likely to deteriorate into an absolutist state,
a burdened society or even an outlaw state. Rawls acknowledges this empirically
plausible instrumental argument for these rights.14 And his institutional perspect-
ive recognizes the need for mechanisms to ensure that governments remain
effectively responsive over time. One such imperfect mechanism would be com-
petitive democratic elections under conditions of freedom of the media.15 In
contrast, the long-term effectiveness of the consultations of hierarchical peoples
remains unclear. Rawls provides no reason to expect such a society to remain
consultative and respectful of Proper Human Rights over time without Instru-
mental Political Human Rights.

Why does LoP not require that all decent peoples enjoy such instrumental
rights? The main defense is presumably not to deny the importance of such
instrumental rights, but rather to deny that they are human rights in the relevant
sense. The claim may be that international intervention to promote these rights is
ill guided. In further support of this view, LoP argues that respect, rather than
intervention, best promotes domestic reforms (LoP, p. 61).

In response, we might agree that the success rate of military intervention to
promote democracy or gender equality is very poor. But Rawls fails to show that
success is noticeably more likely when invading for violations of Proper or Implied
Human Rights such as subsistence, or that such success rates are irrelevant. LoP
does not provide arguments for its claim that “respect” is effective, nor for the
claim that that non-military forms of interference and human rights conditionalities
by the IMF or the UN are generally futile to promote Instrumental Human
Rights. Surely there may be good reasons to consider economic pressure aimed at
promoting political rights and freedom of speech, as much as to prevent practices
of torture.

The upshot is that LoP as it stands does not provide a reasoned basis for
stability. The arguments do not give liberal peoples sufficient reason to respect
hierarchical societies and refrain from intervention. Public knowledge of this
lacuna undermines hierarchical peoples’ trust; they continue to be concerned that
they are at risk and liable to significant interventions by liberal peoples.
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2 Human Rights in Federations

LoP is right to be concerned for the stability of a just world order. But we need
another justification for, and other limits on, interventions and interferences for
the sake of human rights.

Consider first that legally codified human rights serve many different roles within
a federation of liberal peoples, exemplified by the European Union. Superficially
conflicting accounts of human rights may turn out to address quite different
actions of various agents. Critics sometimes miss this point when they accuse the
EU and many states of double standards with regard to human rights violations.

A typical challenge concerns alleged inconsistencies between the “internal” and
“external” aspects of the EU. The human rights protections for EU residents are
stronger than the role of human rights for EU foreign policies.

Professors Alston and Weiler have recently argued that “only a unified ap-
proach embracing both dimensions of the Union’s approach to human rights is
viable.”16 I submit that the Charter of Fundamental Rights, now Part II of the
Constitutional Treaty, is necessary but not sufficient to alleviate the apparent
inconsistencies. We must also consider the multiple roles of human rights within
federal political orders that give rise to different standards for various actions.

Harking back at least to John Locke’s discussion of human rights, we note that
compliance by government has been required for citizens’ political obedience.17

In comparison, LoP is concerned with human rights as conditions for immunity
from intervention by the international community of states.18 Since these two
functions are different, it should come as no surprise that the standards are likely
to differ as well.19

The list of human rights that regulate intervention of various kinds must be
specified not only in light of the importance of the substance of these rights for
individuals, but also in light of the dangers of intentional and unintentional abuse
by intervention-prone states, and the likely effects of such intervention. These
considerations lead to a more limited list of human rights whose violation may
trigger international intervention of various kinds.

Human rights can also serve at least three other functions in federal political
orders. Firstly, human rights may specify the scope of immunity and discretion for
subunits and their citizens, to protect them from central authorities. For instance,
citizens may be granted some scope of cultural and institutional variation to allow
for expressions of national identity and subunit preferences. Violations may merit
reactions by subunits against central authorities, or even secession.

Secondly, human rights may protect minorities living within a subunit. Violations
may warrant rescue by other subunits against the local tyrant, as Montesquieu
hoped.20 This seems to be the role of the new regulation in the EU Constitu-
tional Treaty for human rights-based intervention into a Member State. A third
task is to promote trustworthiness among subunits cooperating within common
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schemes. Europeans of different Member States agree to be jointly governed by
bodies consisting of representatives of all subunits who sometimes decide by
majority rule. These representatives must be trusted to not only serve their own
electorate, but also be guided by common European values and an “overarching
loyalty” to Union citizens. If one government in the EU violates human rights,
this may serve as a sign for other governments and Union citizens that it can no
longer be trusted to exercise Union political authority responsibly on their behalf.

In each of these five functions, the substantive human rights requirements
should presumably be quite different. The lists of human rights should reflect the
risks and benefits of various actions, including the likelihood of mistaken assess-
ment of violations and the relative prospects for success compared to alternative
policies and mechanisms. The institutional perspective is important to bear in
mind: the question is not only the likelihood of an individual case of intervention,
but whether such public intervention practice fosters compliance with legitimate
institutions in the long run. These assessments will vary depending on the kinds
of actions regulated by these five different roles. They range from compliance
with law by individuals to humanitarian armed intervention. In federations the
subunits are mutually interdependent to such an extent that milder forms of
interventions may suffice. Human rights interventions may also backfire, causing
hostility and suspicion rather than transformation, as LoP notes. The Law of
Peoples rightly raises concerns about stability. Indeed, fear of abuse and instability
has restrained institutions and humanitarian intervention policies even by the
United Nations, at least until the 1990s. The last ten years have witnessed an
increased readiness by the Security Council to allow interventions, in Somalia,
Rwanda, and Haiti.21 Unfortunately these interventions have not achieved enough
in the way of protecting basic human rights.22

This brief sketch suggests that the set of human rights serving each function
must be argued with great care in light of the objectives and forms of interven-
tion. We may agree that the EU needs a consistent set of human rights polic-
ies regarding interventions of different kinds. Such a unified account does not
mean a unitary approach that requires intervention whenever the rights in the
Constitutional Treaty are violated. Different – possibly higher – standards may
apply within Member States than when EU members are reacting against Union
institutions, or when the EU is considering international intervention. A satisfact-
ory account must also differentiate much more than LoP does among the forms
of intervention, ranging from military to economic reactions.

The upshot is that much more must be said to make a convincing argument
that peoples should be protected from all sorts of intervention if they fail to secure
what we may think of as “Liberal Human Rights”: democratic political rights,
freedom of the press, and gender equality. LoP’s conclusion seems sound regard-
ing military intervention in defense of freedom of the press or gender equality.
Such interventions might seem particularly unlikely to achieve their objectives and
to do so better than alternative responses, and they are prone to abuse. Such a

RLOC17 6/2/06, 2:59 PM305



306 Andreas Follesdal

practice therefore seems illegitimate. Still, other modes of intervention and
sanctions may be more effective. One important objective may be to strengthen
domestic mechanisms for improving the situation by means of economic or dip-
lomatic measures, which carry lower risks. These actions may entice – or some-
times coerce – a government to grant universal voting rights, or promote women’s
right to education, or freedom of the press. It would seem feasible and more
legitimate than military intervention to offer international loans conditional on
such changes, and to refuse to nominate officials from these countries to public
offices (contrary to LoP, pp. 84–5).

Rawls’s concern for stability and compliance for the right reasons led him to
warn that “the reasons for not imposing sanctions do not boil down solely to the
prevention of possible error and miscalculation in dealing with a foreign people”
(LoP, p. 83). Reticence is also appropriate out of respect for political autonomy,
in the sense that those who live under a regime are often better at improving it,
if given the real opportunity to do so. Against this view, I submit that it is
difficult to accept this as an argument against intervening in hierarchical societies
to protect instrumental human rights.23 These citizens are hardly free to make
their own political decisions, their consultation hierarchies notwithstanding. Non-
military intervention in such societies may indeed foster the ability of citizens to
take control over their governors in the absence of political rights. The reactions
against Austria support LoP’s claim that intervention and the withholding of
respect for governments sometimes discourage internal change and mobilize coun-
terproductive popular support (LoP, p. 61). But on other occasions non-military
interference and international expressions of contempt for non-elected govern-
ments may well foster and support popular dissatisfaction and protest.

I conclude that there are reasons not to prohibit all forms of international
intervention to promote democratic rights, freedom of the press, and gender
equality. Military intervention is unlikely to further this objective, and hence this
practice should not be permitted. In decent hierarchical or liberal states the
domestic population may often effect changes in safer, more effective ways. Other
forms of intervention may still be accepted, especially when they aim to foster
domestic accountability and hence legitimate political autonomy.

3 The Argument of Law of Peoples for
Inter-people Inequality

The second normative issue addressed both by the Law of Peoples and by
the European Union concerns standards of just economic distribution in a world
with several somewhat independent states.24 The egalitarian commitment of
domestic Liberal Contractualism would seem to require massive transfers to poorer
states in accordance with a global difference principle, though possibly at a cost
to political autonomy. Alternatively, poorer states and their poorest citizens in
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particular may be left with less than what, say, a global difference principle would
allow. LoP argues the latter. There are limited duties of assistance to burdened
societies, but only to establish and then preserve their just or decent institutions.
This objective does limit inequalities among societies (LoP, p. 106f.), but it is not
the only such limit. Other obligations hold among peoples who set up cooper-
ative organizations for mutual advantage in the longer run, such as in the Euro-
pean Union (LoP, p. 42f.). In his exchange with Rawls, van Parijs rightly claims
that political philosophy should point out under what conditions more strict
principles should apply, and how one might go about deciding where the borders
between peoples should be drawn. Presence of a common culture or shared
political institutions may seem insufficient, given mobility, contact, and interde-
pendence. LoP sheds some light on these issues, though more needs to be argued
with regards to distributive justice within federations.

LoP seems to provide two main sorts of reasons for limited trans-border egalit-
arianism. Firstly, differences in economic development among non-burdened
societies are largely regarded as a result of domestic political culture. This in turn
seems to render the consequences solely the responsibility of the domestic
populations in both liberal and hierarchical peoples, rather than a responsibility of
the international community to be borne by taxes. Rawls finds the latter alloca-
tion of responsibility unacceptable, since the free and responsible peoples of these
poorer societies are able to make their own decisions, and presumably should be
able to take responsibility for their decisions (LoP, p. 117).

His implicit argument makes several problematic assumptions. It is difficult
to see what reasons liberal societies have for regarding decent peoples as “free
and responsible.” I take it that the responsibility at issue here is “political” not
“metaphysical.” That is: is it reasonable that the people of hierarchical societies
can make no further claims on the international community, but must bear
all burdens of the political culture and the resultant outcomes of government
policies? Applying Rawls’s earlier discussion of domestic justice to this topic, LoP
seems to hold that hierarchical peoples can make no further normative claims on
the global “system of common public law which defines and regulates political
authority and applies to everyone as citizen” – as Rawls put it when discussing
domestic justice.25 Critics may object that the populations of decent societies have
good reasons to object to the “division of labour” imposed by this allocation of
resources and authority among individuals and their institutions.26 By definition,
they lack popular political control over “their” government.

It is true that their system of law is guided by a common good ideal of justice
that secures LoP’s limited set of human rights (LoP, pp. 65, 71). The public officials
must have set up a consultation procedure with representative bodies. The offi-
cials are thus “accountable” and responsive in the sense that they have a moral
obligation to listen to citizens’ concerns, and address and answer them. It seems
correct that such societies can self-reform. But if citizens are unsatisfied with the
answers given, their recourse is only to renew their protest – they cannot replace
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the officials.27 Is this sufficient self-government to hold that citizens in these
societies can make no further distributive claims on the global basic structure?
It would seem more plausible that democracies make it markedly easier for indi-
viduals to shape their lives and obligations in light of available resources and
options. Scanlon puts the point thus:

One thing which people may reasonably demand, however, is the ability to shape
their lives and obligations through the exercise of choice under reasonably favorable
conditions. Moral principles of social institutions which deny such opportunities
when they could easily be provided, or which force one to accept the consequences
of choice under extremely unfavorable conditions which could be improved without
great cost to others, are likely to be reasonably rejectable for that reason.28

It would seem that hierarchical peoples may plausibly claim more from the
global basic structure: either that the global rules deny their rulers recognition as
equals, and/or that the peoples retain claims on a share of material benefits
resulting from the global schemes of production.

Secondly, LoP sees the causes of economic development as endogenous to each
society (LoP, p. 108). An alternative view is that the global basic structure also
plays crucial roles, directly and indirectly.29 It affects the legal and hence what
counts as material resources available to each society. Non-democratic govern-
ments are granted international legal recognition. This serves to bolster their
international and domestic position. They may get access to international loans,
which can be used to further economic growth, but may also damage economic
development. And the increased power may diminish domestic opposition forces
seeking to replace the economic policies with better ones. If the global basic
structure does contribute to economic development in these indirect ways, it
further weakens LoP’s case that each people should bear the responsibility for
their own economic development.

These considerations do not entail a global difference principle. There are other
reasons for denying so egalitarian a requirement among foreigners across borders,
even in a system of somewhat independent, liberal states. LoP dismisses three
reasons in support of equal shares to citizens across borders: to relieve suffering,
to prevent stigmatization, and to ensure that political processes work fairly. None
of these require equalization (LoP, p. 114). Such claims to equality seem stronger
in federal arrangements. Still, there are other reasons to reject a global difference
principle for federations.

4 Distributive Justice in Federations

Federal arrangements are often introduced to solve perceived problems suffered
by independent states or by unitary governments: to secure peace, promote
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institutional innovation, efficiency or liberty.30 Yet egalitarian cosmopolitans may
not permit federal arrangements in practice.

The federations of concern are non-unitary political orders where the central
and multiple regional loci of government enjoy final legislative or executive authority
with regards to some functions, often by way of constitutionally enumerated
powers.31 Federations challenge strict egalitarian requirements that would restrict
the distributive impact of local autonomy.

The federal contractualist normative theory sketched below pursues a middle
ground. It is “cosmopolitan” in being concerned with the well-being of indivi-
duals (LoP, p. 120), yet allows that the well-being of the globally worst off not be
maximized. This account thus defends the somewhat startling claim in LoP that
the difference principle would not necessarily emerge as the “most reasonable”
political conception even for a federal union of liberal democratic societies (LoP,
p. 43, n 53). Limited inequality may be acceptable because the same interests
that ground claims to equality support subunit autonomy rather than a unitary
political order. Further, it seems that gains in political influence provided by local
autonomy and immunity can sometimes be advantageous even for those who are
left economically worse off.32

On reasons for equality

Some liberal theories appear to take for granted that equal respect for all entails equal
shares – be it of goods, opportunities, resources, or initially un-owned objects.33

Rawls’s Justice as Fairness gives a similar impression since it famously requires a
baseline of equal shares of economic and social goods (see A Theory of Justice).

However, contractualism allows substantive inequalities if they withstand
reasonable objections.34 At least four grounds for lamenting inequalities merit
discussion.

Equality is sometimes necessary to prevent misery. Acceptable institutions must
engender and distribute benefits so as to meet the basic vital needs and secure the
survival of all when possible. Human rights can be regarded as identifying some
such conditions on domestic and international regimes.35 This argument from
basic needs and human rights may limit permissible inequalities as a necessary
means, for instance in the market place for food. But misery prevention does not
require equality of condition.

Equality may also be required for fair procedures that require a roughly equal
distribution of procedural input levers, such as education, income, and wealth.
The relative share of certain goods matter for the real value of formal political
power, and for acceptable food markets.36 Inequalities of wealth or knowledge
may also foster domination, leaving some subject to the arbitrary will of others.37

Those inequalities that threaten fair procedures or foster domination are therefore
objectionable.
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Finally, individuals may claim equal shares of certain goods when they have
contributed equally to their production, and when no one can be said to have
prior claims to the benefits. This may occur when there is no prior agreement
regarding distribution and each party’s contribution cannot be determined. When
several individuals jointly labor to produce such goods, they have equal claims to
them. I submit that this “constitutive” argument strengthens Rawls’s argument
for equal claims to social primary goods. We may think of social institutions as
social practices that are maintained by the use of legal powers such as sanctions
and authoritative interpretations. Political power, property rights and even in-
come are such legal rights. They are products of cooperation in a significant
sense. A person’s claim to own something is true – and can be made sense of –
only when and because the rules of ownership are generally complied with by
those participating in that practice. Her entitlements are of course hers, but the
entitlements exist as entitlements only insofar as others regulate their actions
according to public rules. The constitutive argument for equal shares of products
applies to such legal rights. Citizens therefore have equal moral claims on
how social institutions should regulate the legal distribution of political power,
income, and other legal rights, when they all contribute to upholding these
practices and where there are no prior claims. This is appropriate when discussing
which institutional rules of acquisition and transfer should exist. Since these legal
rights exist only through the cooperation of all, all participants in social institu-
tions have a prima facie equal moral claim to the legal rights that arise within
such institutions.

I submit that this account provides an argument in favor of Rawls’s egalitarian
principles for Social Primary Goods – that is, political and civil rights, and equality
of opportunity and income and wealth. These goods are clusters of legal rights,
existing as aspects of public practices maintained by citizens.

These various arguments for equality only apply to a limited range of objects,
and often only put limits on permissible inequalities.

5 Federal and Global Implications

These reasons against inequality do not hold across solid state borders where
external sovereignty effectively prevents cross-border causes of misery, domina-
tion, and unfair procedures. The “constitutive” argument for equal shares of
products of cooperation also fails, if citizens of different states do not participate
in common institutions. But states in an interdependent world have restricted
real autonomy due to such factors as global market competition, oligarchic trans-
national corporations, structural adjustment policies, and international human
rights norms. The present world order is clearly of this kind. The LoP discussions
about the best relations among fully independent states must therefore be supple-
mented to consider standards for cooperative arrangements (LoP, pp. 114–15).38
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Reflections on federal distributive justice shed some light on the significance of
claims to equality under interdependence.

Member States of the European Union have pooled sovereignty to a large
extent. They share institutions and maintain freedom of movement for capital,
workers, goods, and services. Many also have a common currency that renders
their citizens more vulnerable to trans-border economic shocks. Many decisions
are made by majority vote among government representatives in combination
with a common directly elected European Parliament. Normatively, it is difficult
to distinguish sharply between the effects of domestic social institutions and those
of neighboring states and of the Union as a whole. The same arguments for equal
shares and against certain forms of inequality therefore seem to apply as within a
unitary state.39 However, there may be a further reason for permitting inequality.

In a democratic order, local autonomy and immunity can provide political
influence that is advantageous even for those economically worst off. To show
this we consider arguments for splitting legal authority between a central and
subunit levels of a federal political order, sometimes addressed in the forms of
arguments for “subsidiarity.”40 The legitimacy of such split authority may be
assessed by a hypothetical contract between representatives of joining nations or
states, deciding on the terms of their federation without knowing which nation or
people they represent.41 Why and when would individuals reasonably seek to
protect and further their interests by means of federal arrangements? Note that
the arguments here hold for democratically ordered peoples, but not necessarily
for hierarchical peoples.

One classical argument is to protect against unjust domination. In a federal
system “the parts are so distant and remote that it is very difficult, either by
intrigue, prejudice, or passion, to hurry them into any measures against the public
interest.”42 Majority coalitions in larger polities are presumably less likely to harm
local minorities. But this argument favors centralization without explaining why
subunits should have any powers at all.

Subunit autonomy allows room for institutional experimentation and innova-
tion, “compass and room enough to refine the democracy.” These “experiments
in living” allow citizens to learn from the experiences of other subunits.43 Local
autonomy is also valuable when individuals’ interests and preferences vary ac-
cording to geographical parameters such as physical environment, resources, or
cultural tastes and values. Several reasons can be discerned. Immunity can protect
such groups from majorities.44 Local powers are sometimes more likely to address
the “local circumstances and lesser interests” without neglect.45 Subunits may also
be more competent at this task, and they may be able to create “club goods” or
“internalities” for the affected individuals.46 If the only effects occur locally, there
is little reason to burden outsiders with information gathering, reflection, and
decisions. Subunit autonomy also allows pre-existing political units some control
over institutional changes, which promotes individuals’ interest in maintaining
legitimate expectations.
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On the other hand, local government has its own risks and must be curbed to
prevent oligarchies and tyranny against local minorities.47

To sum up, subunit autonomy on certain issues can yield identifiable benefits
for citizens in the form of more political influence than in a unitary political
order. But is it advantageous for the “subunit poor”? Their income share is fair
compared to others in their subunit, for instance according to a difference prin-
ciple. But they are economically worse off than the worst off in a unitary political
order regulated by a difference principle. I submit that they would have reason to
prefer a federal arrangement at some economic cost for at least three reasons:

1. The division of political agendas reduces their vulnerability to the larger
majority, preventing domination due to ill will, incompetence, or insufficient
attention.

2. Subunit autonomy over certain issues makes these political bodies more
responsive to the subunit poor and others in that subunit. Immunity and
more political power over these issues can therefore be of more value to the
individual than somewhat more economic resources within a unitary political
order. The subunit authority to shape institutions to fit local circumstances
may confer a greater benefit than would having marginally more in the
way of material resources (but from institutions that fit those circumstances
less well).48

3. Finally, subunit autonomy reduces each person’s burden to reflect on the
political issues largely affecting other subunits. The economic inequality
that follows from such local autonomy may thus be unobjectionable, at least
when kept within certain limits. There must be no or few externalities, and
local knowledge is required. Furthermore, the subunits must have fair work-
ing democratic processes in place. Under such conditions, subunit autonomy
may be preferable even at some economic cost to the subunit poor – within
limits set by their interest in avoiding misery and domination.

6 Toleration and Stability Reconsidered

The arguments presented allow non-military intervention in some cases to pro-
mote democratic rights, freedom of the press, and gender equality. Economic
inequalities across subunits of a federal political order are justifiable within limits,
defending LoP’s view that a global difference principle is not required. Do these
aspects of a federal theory of justice address the issues of toleration and stability
acceptably well?

Firstly, is this theory indefensibly based on liberalism? Of course, democratic
political rights, freedom of the press, and gender equality may well be Western in
origin. But genesis is not an objection: if so, claims to external sovereignty should
also be dismissed, since state sovereignty is also largely a Western concept. The
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defense of intervention for Instrumental Human Rights is not based on a particu-
larly “liberal” conception of the person, but on empirical findings that universal
suffrage is central to secure basic needs and Proper Human Rights. Among the
central mechanisms are, firstly, the articulation of demands provided by freedom
of the media and competing political parties, and, secondly, electoral accountabil-
ity with opposition parties that ensure a degree of responsiveness.49 One might
object that, conceivably, a non-democratic hierarchical people with transparent
government, freedom of the press, and consultation processes may secure subsist-
ence equally well as a democratic regime. In response, we note firstly that the
issue is not one of conceivability but rather of empirical matters, and, secondly,
the issue is not whether there happen to be such cases, but the tendencies of
regimes of this kind.

A second objection is that stability is at risk when compared to the criteria of
intervention laid out in LoP. In response, note firstly that we agree with many of
LoP’s conclusions, but for other reasons. There are good empirical grounds
against a practice of military intervention aimed at establishing democratic govern-
ments. Such interventions are seldom successful, and such authority is easily
abused.50 It might be objected that these are merely empirical grounds, and that
they are less trustworthy than the more philosophical argument of LoP. However,
these empirical generalizations are acceptable in public reason. LoP indeed appeals
to such generalizations when it claims that withholding respect will stifle change
in hierarchical peoples who have no Instrumental Human Rights (LoP, p. 64).
Moreover, and most important: if the argument in LoP fails, it does not bolster
international trust. Rawls underscored that the theory itself may serve to stabilize
the international order. It would do so because international stability requires
more than a statement of the limits of toleration about “how far nonliberal
peoples are to be tolerated” (LoP, p. 10). These limits must be based on convinc-
ing public reasons for respecting such political autonomy. The Law of Peoples
would promote stability if it offered a public justification for just social institu-
tions that all can endorse. It is a central weakness of Rawls’s account that it fails
to provide adequate arguments for its conclusions.

Unlike LoP, this account is prepared to allow non-military interventions in
hierarchical peoples to protect against violations of Instrumental Human Rights.
This does not render a legitimate global order less stable. The empirical premises
for Instrumental Human Rights hold that in their absence the population faces a
higher risk to their Human Rights Proper. So such violations will often warrant
intervention anyway. Successful interventions for Instrumental Human Rights
will also foster the citizenry’s political autonomy to protect themselves against
future human rights violations, and promote longer-term just stability.

Another source of instability may be that citizens of rich countries may not be
prepared to participate in redistributive arrangements beyond a duty of assistance:
“with a global egalitarian principle without target, there would always be a flow
of taxes as long as the wealth of one people was less than that of the other. This
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seems unacceptable” (LoP, p. 117). A first response is that this worry seems inappro-
priate for our subject matter, the distributive effects of institutions. The principles
do not regulate single acts of transfers. I have also argued that principles of
distributive justice may be less egalitarian in federal arrangements, and by exten-
sion in the global political order. This result would seem to reduce the “burdens
of compliance.” Finally, this source of instability from lack of motivation does not
seem different in kind from the instability wrought by the risk that rich citizens
will not comply with institutions required by the difference principle. A response
faithful to Justice as Fairness would be that such compliance should be fostered
by reflective socialization by the just institutions themselves (LoP, p. 13, n 2). It
is in part a matter of providing sound public arguments against certain kinds of
inequality.

The concern for stability thus seems secured as much by this theory of federal
justice as by the Law of Peoples. Rawls wrote regarding the Law of Peoples that:

The social contract conception of that law, more than any other conception known
to us, should tie together, into one coherent view, our considered political convic-
tions and political (moral) judgments at all levels of generality. (LoP, p. 58)

The social contract conception Rawls single-handedly did so much to revive
and develop may avoid some of the criticisms raised against his own arguments
in The Law of Peoples. His objective remains paramount: to provide a public,
reasoned basis for an overlapping consensus that may contribute to a just and
stable political order.
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