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This volume analyses how the use of referendums affects the central functions
and characteristics of representative democracy. It provides a balanced account
of the interaction between referendums and representative institutions and actors,
seeking to evaluate whether referendums supplement or undermine representa-
tive democracy. Considering both normative and empirical questions, the
volume also examines the particular circumstances under which referendums
strengthen or weaken representative democracy.

Providing a variety of theoretical and methodological approaches used in the
study of referendums, this book is divided into three parts: ‘Referendums and
the models of democracy’, ‘The demand for referendums: party ideologies and
strategies’, and ‘Referendum campaigns and voter behaviour’. It features case
studies on Ireland, Israel, Canada, California, Italy, Liechtenstein, Switzerland,
the Nordic countries, the Netherlands, Spain and the EU Constitutional Treaty.
In addition to system-level evaluations of referendums, and studies on the ideo-
logical attitudes of political actors and the strategic use of referendums, the
volume provides analyses of referendum campaigns and voters’ choices in refer-
endums. Covering referendums on European integration, the book also demon-
strates how supranational governance gives rise to the demand of referendums.

This volume will be of interest to students and scholars of political science,
political theory, comparative politics, and European studies.
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Series editor’s preface

Arguably, one of the first things that come to the mind of many political analysts
when thinking about referendums is the repeated blockages of the process of
European integration imposed by national publics over the past decade. The
rejection of the constitutional treaty through the referendums in the Netherlands
and France had probably the most far-reaching consequences. Yet the more
recent rejection of the Lisbon Treaty by the Irish referendum and other popular
votes on EU membership, and referendums on the introduction of the euro or
previous treaty revisions, have all figured prominently in European public
debates as well as in academic analyses.

However, these referendums represent only two types of the large and varie-
gated family of referendums in that they were either mandatory or initiated by
governments. Both variants are top-down and seek additional legitimacy for pol-
icies that have been moulded by political elites in representative institutions.
Popular initiatives, on the other hand, are typically the result of some kind of dis-
agreement or even disaffection with the outcome of policy making by such elites
and institutions. This does not mean that referendums that result from popular ini-
tiatives are necessarily a manifestation of elite-challenging mass behaviour, even
though the somewhat growing frequency of the provision for and use of referen-
dums has been associated with the surge of New Politics from the 1970s onwards.
On the contrary, referendum campaigns are often heavily influenced by estab-
lished political actors, including political parties and the large, traditional interest
organizations such as trade unions or churches. In many cases, even popular initi-
atives are largely the result of established parties seeking to mobilize for political
goals that they could not achieve through representative channels.

This draws our attention to the central theme of this volume, namely the inter-
relation between referendums and representative democracy. After all, referen-
dums introduce an additional linkage mechanism into the political process of
representative democracy. This is true for all variants of representative demo-
cracy regardless of their parliamentary, semi-presidential or presidential nature.
To be sure, the use of referendums is most ‘alien’ to the concept of parliament-
ary democracy, which in its pure form relies on one single chain of accountabil-
ity. Nevertheless, referendums are used in such systems, and there are a number
of possible effects that can flow from this. Inevitably, the effect on the role of



xvi Series editor’s preface

political parties is of crucial interest here as they are the central actors in parlia-
mentary democracy. Referendums provide parties (or groups of parties) with an
additional instrument through which to seek support for some of their causes
even though they may never be able to win a majority in a parliamentary elec-
tion; they can move controversial issues out of the party system, where they
would be highly divisive (as some of the referendums on EU membership exem-
plify); or they can provide additional legitimacy for a decision where it is widely
felt that the regular channels provide insufficient legitimacy for fundamental
decisions (again, EU membership or treaty revisions are an obvious example).
However, political parties are also central players in presidential or semi-
presidential systems even though they do not occupy such a central role in gen-
erating legitimacy. Still, the effects are not fundamentally different.

In an age where political parties are getting weaker because they are increas-
ingly less representative of coherent social groups, referendums may become an
ever more important instrument for making sure that at least the really important
decisions reflect the popular will. On the other hand, research also in this volume
shows that the often somewhat optimistic expectations concerning the effects of
referendum campaigns on the level of public awareness are not always borne out
in reality. LeDuc shows, for example, that there is a tendency for the ‘no’ side to
gain strength in the course of a campaign even though it seems that this bias can
be avoided by a longer campaign and the provision of more information. It is
also interesting to note that, contrary to intuitive expectations, referendums can
increase pressures towards consensus-building among established political
actors. As Wilfried Marxer and Zoltan Pallinger show in a comparative study of
Italy, Liechtenstein, California and Switzerland, direct-democratic procedures
create a pressure towards consensus because there is a need to take the positions
of potential veto players into account. Hence, as the example of Switzerland
shows, the expansion of consensus-oriented mechanisms can lead to a reduction
of political transparency — which in turn may lead to a growing number of
popular initiatives.

These examples show that there are no easy answers when we want to assess
the intricate interplay between representative institutions and referendums.
Whether referendums supplement or undermine representative democracy, as
Maija Setéla asks in her introductory chapter, depends on a range of institutional
factors and also on a nation’s traditions and political culture. Clearly, what
works well in Switzerland may lead to much less benign outcomes when sud-
denly introduced elsewhere. It is true that referendums can be a powerful instru-
ment to increase the responsiveness of a political system. However, one should
not forget that too much responsiveness may not always be a good thing, and
that on certain issues it may be worthwhile to protect elite consensus against too
much popular pressure. After all, popular will and populism are not necessarily
only semantic sisters.

Thomas Poguntke, Series Editor
Florence, January 2009
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1 Introduction

Maija Setdild

Popular self-government in a modern society?

The core of the idea of democracy is popular self-government exercised among
equal and autonomous citizens. This image of democracy originates from the
classical Athenian concept. The view of democracy as popular self-government,
described for example by Rousseau (1976), is more of a normative ideal than an
empirical definition of democracy that could be applied as such in modern polit-
ical systems. In contrast to Rousseauian democracy, which was exercised in
small and homogeneous political units, modern democracy is expected to work
in large-scale and complex political systems, which, among other things, makes
representation a necessity.

There have been many attempts to translate the normative ideals of demo-
cracy to make them fit into modern political systems. One of the most important
is Dahl’s (1989) definition of democracy. Dahl argues that modern democracy
(polyarchy), like classical Athenian democracy, is based on the principle of
political equality. Further, he argues that political equality, understood in terms
of the idea of the equal intrinsic worth of individuals, requires inclusively
defined citizenship and equal opportunities to influence political decision
making. It is notable that Dahl required not only that citizens have equal oppor-
tunities to express their preferences on political issues, but also that citizens have
equal opportunities to influence the political agenda. Moreover, Dahl emphas-
ized the importance of autonomous opinion formation among citizens, and of
institutional prerequisites for this, such as freedom of expression and associa-
tional autonomy.

Although Dahl (1989: 163—75) discusses extensively the conception of demo-
cracy as a rule by a majority, he is not very specific about the processes of pref-
erence formation and the translation of popular preferences to public policies
(responsiveness). In essence, Dahl claims that the democratic process requires a
number of political rights and the use of the majority rule in decision making.
The idea of democracy as rule by a majority has, however, been criticized from
a variety of points of view. First of all, it has been pointed out that a political
system in which policies are based on the will of a majority may not be particu-
larly desirable. Most importantly, liberal theorists have criticized majoritarian



2 M. Setdld

views of democracy on normative grounds, based on the possibility of the
tyranny of a majority.

Second, the feasibility of the idea of democracy as popular self-government
has been questioned. Schumpeter (1943) famously argued that democracy cannot
be interpreted as the rule by a majority because citizens are unable to compre-
hend the relevant facts, understand the complexities and, consequently, formu-
late their own opinions on political issues that are not directly linked to their
private lives. There are, of course, several theoretical and empirical counter-
arguments to Schumpeter’s assertion (see Barber 1984; Fishkin 1997; see also
the following). The feasibility of majoritarian democracy may, however, be
questioned also on other grounds. Social choice theorists (e.g. Riker 1982) have
shown that in certain situations the will of a majority may be impossible to
define. Social choice theory has highlighted a number of problems related to
preference aggregation, and some of these problems appear to be devastating to
the very idea of democracy as popular self-government. Indeed, Riker’s conclu-
sion was that the idea of popular self-government should be abandoned, and
democracy should be interpreted in minimalist terms as a peaceful method of
changing political leaders.

There are, however, also alternative interpretations of democracy. Since the
1990s, theories of deliberative democracy have dominated democratic theoret-
ical debate (see, for example, Goodin and Dryzek 2006). According to the theo-
ries of deliberative democracy, public discussion based on the mutual
justification of political arguments should be regarded as an essential element of
democracy. The requirement of deliberative processes seems to help to over-
come the central problems of majoritarian democracy. First, democratic deliber-
ation has been regarded as a cure for social choice problems. It has been
suggested that deliberative processes which structure individual preferences may
provide solutions to the problems of preference aggregation, and thus help to
make the idea of popular self-government feasible (Dryzek and List 2003; Bird
2000). Second, democratic deliberation where reasonableness of policy altern-
atives is weighed could also help to overcome the problem of majority tyranny,
and thus provide an answer to the liberal critique of democracy (Cohen 1998).
Finally, theories of deliberative democracy provide a more consistent philosoph-
ical interpretation of political equality understood as equal intrinsic worth of
individuals than theories focusing on political equality in preference aggregation
(Beitz 1989). For these reasons, it may be argued that deliberative processes,
among either voters or their representatives, are a necessary element of
democracy.

The basic elements of democracy, most notably responsiveness and delibera-
tion, may be difficult to achieve simultaneously in complex political systems,
and sometimes there appear to be trade-offs between these elements. Increased
responsiveness to majority preferences through participatory institutions, such as
referendums, may undermine the quality of deliberation, which may be best
achieved among the representatives of the whole range of political views and
interests prevailing in the society. Indeed, some deliberative democrats have
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taken a critical position towards direct democratic participation since it is diffi-
cult to reconcile mass participation and deliberation. Richardson (2002), for
example, argues that representative institutions are the most important forums
for the ‘reasoning about the ends of policies’ that Richardson considers essential
for democratic self-government. Gutmann and Thompson (2004: 30-1) argue
that representative institutions provide the best conditions for deliberation under-
stood as a reason-giving process guided by such norms as reciprocity and mutual
respect.

In representative systems, the accountability of the representatives is neces-
sary in order to maintain a link between public opinion and collective decisions
(responsiveness) (see Stram 2000). In addition to electoral competition, the pub-
licity of decision making is an institutional prerequisite for accountability.
Accountability may also be understood in a deliberative sense as a requirement
for the representatives to provide public justifications for their policy choices,
either at the parliamentary arena or, for example, during electoral campaigns.

Although delegation of decision-making authority is considered a necessity in
modern democracies, some scholars have also been concerned about the con-
sequences of representation. Traditionally, participatory democrats have argued
that delegation of decision-making power eventually leads to citizens’ alienation
from politics and decreased responsibility for collective decisions (Barber 1984).
There are concerns that the emphasis on the rationality and consistency of public
decisions achieved through deliberation among representatives may undermine
the prospect of autonomous opinion formation and deliberation in civil society
and, consequently, the link between the public opinion and political decision
making.

Indeed, participatory and some deliberative democrats make the same diagno-
sis of the problems of citizenship in the modern representative systems as
Schumpeter made (see, for example, Fishkin 1997): citizens lack competence
and a sense of political responsibility. However, views on whether it is necessary
or possible to correct this problem differ. The Schumpeterian view simply con-
cludes that we should lower our expectations of democracy and accept the fact
that democracy is just a method of changing political leaders. Participatory and
deliberative democrats, on the other hand, believe that people may become more
competent and responsible if they are allowed to participate in public delibera-
tion and actual decision making.

It is not just participatory and deliberative democrats who have been con-
cerned about citizens’ opportunities to influence public decision making and to
hold their representatives accountable. The demands for more participatory
forms of democracy have often been motivated by the view that party-based rep-
resentative democracy is inadequate to channel citizens’ preferences on political
issues. In many established Western democracies, people seem to be more and
more detached from the institutions and practices of representative democracy.
The increasing complexity of modern societies and the need for supranational
decision making call for expertise and elite deliberation in policy making. These
tendencies have strengthened the influence of experts and bureaucrats in policy
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making, and created new structures of governance that have blurred traditional
mechanisms of democratic accountability. As a consequence, it appears that
these new forms of public decision making undermine democratic legitimacy,
and referendums are expected to provide a solution to this problem.

In sum, the weakening of traditional representative democracy has raised
demands for new forms of citizen participation, such as referendums and popular
initiatives, and various forms of citizens’ consultation, including the use of delib-
erative mini-publics (Fung 2003), where a representative sample of citizens is
gathered together to deliberate on policy issues. There are hopes that these kinds
of instruments could compensate the loss of democratic accountability — and,
consequently, democratic self-government in modern political systems. It is not
a surprise that this has been the case also in EU policy making, which is a prime
example of a form of governance where the traditional model of representative
democracy no longer applies. In particular, as the European experience shows,
issues of national sovereignty and transfer of national powers to supranational
institutions have frequently given rise to a demand for referendums. Referen-
dums have been used on such issues as membership in the European Union and,
recently, on the ratification of treaties in order to legitimize these decisions. Fur-
thermore, deliberative mini-publics have been organized on EU issues in differ-
ent member states, and recently also at the EU level.

The interaction between referendums and representative
democracy

Although widely used, the term ‘direct democracy’ may be considered mislead-
ing because all current democracies require a system of representation, and
direct democracy is not a feasible system of government in modern societies.
However, ‘direct democracy’ can be used to refer to procedures that allow cit-
izens to raise issues on the decision-making agenda without the mediation of
parliamentary actors (an initiative), or to vote on a particular political issue to be
decided (a referendum). Therefore, it is possible to make a distinction between
the mediation of people’s opinions in decision making through the institutions
and organizations of representative democracy on the one hand and through the
institutions of direct democracy on the other.!

Although all referendums have the common feature that citizens have the
right to vote on a specific political issue, the concept of referendum refers to a
wide range of institutions that give rise to a variety of political interactions. The
most important factors in the design of referendum institutions are who initiates
the referendum and who defines the issue to be voted upon. Referendums may
be based on a constitutional (or other legal) requirement or they may be initiated
by certain actors of the representative government, or by a number of citizens.
When it comes to the role of the referendum in the political system, the distinc-
tion introduced by Gallagher and Uleri (1996) between decision-controlling and
decision-promoting referendums is useful. In decision-promoting referendums,
the initiative to hold a referendum is made by the political actor who has put
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forward the policy proposal to be voted upon. For this reason, such referendums
are typically initiated in order to effect changes in legislation. In decision-
controlling referendums, on the other hand, a referendum is not initiated by the
proposer of a certain policy, and for this reason these referendums can be under-
stood as a check on a legislative change.

The most clear-cut type of referendum seems to be the mandatory referendum
that is pre-regulated by a law, most often the constitution defining the situation
in which a referendum is to be called. A mandatory referendum is normally trig-
gered when an adequate actor, typically the government, puts forward a type of
policy proposal on which a referendum is required. Mandatory referendums are
typically based on a constitutional requirement that a referendum be held on a
particular type of issue, often in relation to constitutional amendments or certain
international treaties. This kind of procedure seems to represent a relatively
neutral ‘automatism’ well integrated into the institutional structure of representa-
tive democracy. Mandatory referendums can be regarded as decision-controlling
according to Gallagher’s and Uleri’s terminology because such referendums
create an extra check on the constitutional (or legislative) change. Mandatory
referendums on constitutional changes are required, for example, in Ireland and
Denmark.

Referendums initiated by governmental authorities, sometimes called ad hoc
or optional referendums, or government-initiated referendums (Morel 2001), can
be initiated by a parliamentary majority, the government or the president. If there
are no legally pre-regulated procedures for initiating such referendums, the term
‘ad hoc referendum’ is used. Referendums initiated by governmental authorities
form a heterogeneous category of institutions and practices. When referendums
are initiated by a parliamentary majority, governmental parties are usually the
key political actors. These types of referendums are typically decision-promoting
since they are called by a government which has also put forward the policy pro-
posal to be voted upon. There are, however, cases where the parliamentary
majority promoting a referendum has also included opposition parties. In some
presidential systems, such as that of France, it is the president who can call a ref-
erendum. A referendum of this kind can be used to circumvent parliamentary
procedures. Referendums initiated by governmental authorities have been used
occasionally in a large number of countries, as will become apparent.’

Referendums based on popular initiatives are a variant of citizen-initiated ref-
erendum procedures. In popular initiatives, a pre-defined number of citizens
make a proposal which is submitted to a referendum vote. In Switzerland, the
initiative leads first to parliamentary negotiations which may end in the with-
drawal of an initiative. Popular initiatives are, in Gallagher’s and Uleri’s termi-
nology, decision-promoting since the organization or popular movement that
promotes a referendum also formulates the policy proposal submitted to a
referendum.

So-called abrogative and rejective referendums are decision-controlling
because they are used as a check on a policy proposal that has already been
passed by a parliament. Abrogative referendums are held on laws that have been
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enacted, whereas rejective referendums are held on laws passed but not yet in
force. Both types of referendums function as ex post checks on legislative
changes. Abrogative and rejective referendums may be demanded by a number
of citizens who sign a popular petition (e.g. in Italy and Switzerland), or they
may be initiated by a parliamentary minority (e.g. in Denmark) or some other
representative actors, such as regional governments. In all these cases, the
demand to hold a referendum comes not from the governing majority, but from
opposition parties or organizations outside the parliament that wish to challenge
a governmental policy.

In some political systems, several types of referendums are practised, whereas
in others only one or two types may be relevant. In the most famous host of
direct democracy, Switzerland, the mandatory referendum (on constitutional
amendments and major treaties), the popular initiative (on constitutional amend-
ments) and the rejective referendum (‘facultative referendum’) are all practised
at the national level, and there are more forms of direct democracy at the can-
tonal and municipal level. Nowhere else there is such a variety of instruments of
direct democracy, although Uruguay, Liechtenstein and a number of US states
come closest. Some political systems combine more than one referendum type,
for example those of Denmark, Lithuania, Latvia and Venezuela. Some jurisdic-
tions, such as Ireland and Australia, feature only the mandatory referendum. A
citizen-initiated (non-binding) referendum is the only form of referendum in
New Zealand, as is the citizen-demanded rejective referendum in Slovenia; and
in Italy, activities focus almost completely on the referendum abrogativo.
Several countries have experienced only occasional referendums initiated by
governmental authorities, for example Austria, Canada, Finland, France,
Norway, Sweden and the United Kingdom (see IDEA 2008).

There is plenty of empirical research on certain aspects of referendums, most
notably on the role of political elites in the use of various types of referendums
(see, for example, Smith 1976; Morel 2001) and referendum campaigns and
voter behaviour (see, for example, Garry et al. 2005; Hobolt 2007; de Vreese
2007). Furthermore, the interaction between direct and representative democracy
has been analysed in the contexts of different political systems (see, for example,
Gallagher and Uleri 1996) and also from different normative perspectives (Setéla
1999; Mendelsohn and Parkin 2001). The main questions addressed in this book
are the following: in what ways can referendums supplement or undermine rep-
resentative democracy? And could the use of referendums counterbalance the
weaknesses of traditional representative democracy?

There are both normative and empirical aspects to the questions addressed in
this book, and for this reason it is important first to distinguish the qualities of
representative democracy that make it a feasible and, from a normative point of
view, a desirable political system. After this, it is possible to point out the insti-
tutional procedures and behavioural patterns that are necessary for achieving
these qualities, and to study the ways in which the use of referendums influences
these procedures and patterns. It is worth pointing out that when one is analysing
the interaction between referendums and representative democracy, the context
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of a representative system also needs to be understood. There is variation not
only in the referendum institutions, but also in the types of representative demo-
cracy, for example depending on whether a representative system can be charac-
terized as majoritarian or consensual.

Table 1.1 summarizes the central characteristics of representative democracy,
and the impact of referendums on them. The qualities of democracy put forward
in the table are based on an ideal of democracy as popular self-government dis-
cussed in the previous section. The requirements of responsiveness and public
deliberation define the core of the idea of popular self-government. Responsive-
ness may be achieved through the mechanisms that translate citizens’ prefer-
ences into political decisions, such as elections and referendums, but the
institutions of political agenda setting are also important in this respect. The
requirement of public deliberation is based on the view that public decisions
should be based on autonomous opinion formation and public deliberation
among citizens or their representatives. Accountability and civic virtues are
characteristics that are necessary to make the democratic ideals work in the
context of a representative system.

As shown in Table 1.1, it is possible to outline ‘positive’ and ‘negative’ sce-
narios of the impacts of referendums on representative democracies. At first
sight, referendums seem to be helpful in achieving the ideal of responsiveness of
public decision making. For example, the so-called Ostrogorski paradox shows
that the risk of misrepresentation of majority preferences is inherent in repre-
sentative democracy just because each party or candidate represents positions on
a number of issues (Nurmi 1997). Referendums could help to achieve the ideal
of popular self-government because they can be used to correct misrepresenta-
tions of the majority will on individual issues. However, the capacity of referen-
dums to bring about reliable amalgamations of people’s preferences can also be
questioned. Lacy and Niou (2000) have formally shown that simultaneous refer-
endums on multiple issues may lead to outcomes least preferred by the majority
of voters if voters’ preferences over issues are non-separable — that is, voters’
preferences on one issue depend on a decision made on another issue.

Moreover, another risk with representative decision making is that the repre-
sentatives do not address the issues that citizens find important. Popular initia-
tives provide an opportunity to raise such issues on the political agenda. From
the perspective of popular self-government, it seems important that the initiative
to hold a referendum comes from citizens, because this ensures that referendums
are held when the representatives’ opinions differ from the public opinion.

When it comes to the ideal of public deliberation, the optimistic scenario is
based on the view that referendum campaigns are forums for public deliberation
on political issues. Indeed, referendum campaigns may encourage public delib-
eration on policy alternatives more than electoral campaigns because they are,
by their nature, more focused on political issues than on political actors (parties
and candidates) and their images. As I have already pointed out, however, the
requirement of deliberative policy making may call for the delegation of
decision-making powers to the elected representatives, because deliberation
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requires a lot of time and attention. Mark E. Warren (1996; 2002: 688) has
argued that political institutions and organizations should be designed in such a
way that people have opportunities to challenge the representatives on disputed
issues. From this perspective, referendums could be used as supplementary rep-
resentative systems by activating public debate on contested issues. In particular,
referendums initiated by citizens (popular initiatives and citizen-initiated abroga-
tive and rejective referendums) have the potentiality to instigate deliberation on
those issues that are contested among the citizens. It is also worth pointing out
that the visions of combining public deliberation and direct democracy (see, for
example, Barber 1984) may be approximated, for example, by organizing tele-
vised deliberative polls during referendum campaigns on the referendum topic.’

The pessimistic scenario highlights a variety of concerns about the capacity
of referendums to enhance public deliberation on public decisions. Downs
(1957) famously pointed out that in large-scale electorates there is a problem of
‘rational ignorance’. As in national elections, so too in referendums an individual
voter’s likelihood of being decisive with respect to the outcome is typically very
close to zero, and for this reason citizens may not have much motivation to
invest their time and attention to reflect on and discuss political issues. The
deliberative quality of referendum campaigns may also suffer from biases in the
access to the forums of public deliberation, most notably the media. Finally, ref-
erendums may lead to polarization of political conflicts if people follow only one
particular side of the public debate and discuss the issue only with like-minded
people (see, for example, Sunstein 2002).

Certain aspects of the design of referendum institutions are also relevant
when considering the effects of referendums on public deliberation in represent-
ative democracies. First, unlike in parliamentary votes, which are cast in the
public eye, secret ballots are used in referendums. Consequently, unlike parlia-
mentarians, voters in referendums do not need to publicly justify their opinions.
Second, parliamentary institutions, for example committee systems, are often
designed to enhance public deliberation between the representatives of different
views and interests. Referendums may distort deliberations among the represent-
atives at these parliamentary forums, especially whenever referendums are used
to bypass parliamentary procedures (Setild 2006.)

The impact of referendums with respect to the accountability of the represent-
atives seems to be ambivalent. According to the optimistic scenario, referendums
supplement parliamentary accountability because they allow people to challenge
representative decision making on an issue-by-issue basis. In particular, referen-
dums held as ex post checks on parliamentary decision making (abrogative and
rejective referendums) as well as popular initiatives may provide extra opportun-
ities for citizens to challenge the decisions made and the justifications given by
the representatives. However, according to the pessimistic scenario, referendums
undermine the accountability of representatives. Referendums initiated by gov-
ernmental authorities are, in particular, sometimes used to avoid electoral
accountability by removing an inconvenient issue from the electoral agenda.
Furthermore, these kinds of referendums may weaken accountability understood
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in the deliberative sense because the representatives may evade the responsibility
of giving public justifications for decisions by going along with the result of a
referendum. In sum, when one is analysing the impact of referendums on the
accountability of the representatives, the key empirical question seems to be the
institutional design of a referendum — most importantly, who initiates it and who
sets the agenda.

The fourth democratic ideal, the improvement of civic virtues, refers to the
expected ‘side effects’ of democratic participation. Following the arguments by
participatory democrats, the positive scenario is based on the view that participa-
tion in referendums and referendum campaigns increases voters’ capacity to
comprehend political issues and different viewpoints related to them, as well as
their sense of political responsibility (Barber 1984). This may be expected to be
beneficial also with respect to the working of representative democracy, because
competent and responsible citizens are more able to hold their representatives
accountable. As was pointed out by J. S. Mill, representative democracy is a
political system that requires a certain level of competence on the part of cit-
izens. The development of civic virtues depends, however, on the quality of ref-
erendum campaigns and the reasons that voters’ choices are based upon.
Contrary to the optimistic scenario, there are also fears that referendum voting
can be based on ignorance and prejudice. It has also been suspected that referen-
dums may give rise to adversarial conflicts between political factions rather than
deliberative styles of policy making (see Mansbridge 1980; Chambers 2001).

To sum up, the potentiality of referendums to increase democratic virtues
hinges largely on the extent to which referendum campaigns enhance inclusive
and informed public deliberation on the issue at hand, and, further, on the extent
to which voters’ choices are based on this kind of deliberation. It may be argued
that referendums instigate public discussion on policy issues, which is a neces-
sary but not a sufficient condition for public deliberation. The question remains
whether public discussion gives rise to argument-based votes (Kriesi 2005) and
whether it makes citizens more understanding of views and rationales different
from their own (Mutz 2006). Institutional design of referendums is also import-
ant because it largely determines, first, whether the initiative to hold a referen-
dum on a particular issue comes from the citizens or the representatives, and
second, how a referendum interacts with parliamentary procedures.

Outline of this book

The various chapters of this book analyse the interaction between referendums
and representative democracy at two levels: at the level of formal democratic
institutions and institutionalized actors (parties and politicians), and at the level
of ‘civil society’ — that is, voters. The book is divided into three parts, each of
which consists of three chapters. Each chapter analyses the interaction between
referendums and representative democracy applying different theoretical and
empirical approaches. The various chapters provide different perspectives on the
key empirical questions put forward in Table 1.1 and highlight the different
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characteristics of referendums in the context of different types of representative
systems.

Part I analyses direct-democratic institutions in relation to different models of
democracy and political systems constituted according to these models. In
Chapter 2, Bill Kissane analyses the development of the role of referendums in
the Republic of Ireland throughout its history. The focus is on mandatory consti-
tutional referendums, which were originally designed as a safeguard for the
republican constitution. More recently, these referendums have been used to
manage political conflicts and to legitimize changes necessitated by the Euro-
pean integration.

Wilfried Marxer and Zoltan Tibor Pallinger in Chapter 3 compare direct
democracy in consensual systems such as those of Switzerland and Liechtenstein
and in majoritarian systems such as those of Italy and California. They analyse
how the normative expectations of the functions of direct democratic institutions
are matched by actual experience concerning these institutions. Marxer and
Pallinger show that changes of elite behaviour and the modes of conflict man-
agement explain why instruments that are seemingly incompatible with the
‘system logic’ do not necessarily undermine the stability of the political system.

Ank Michels then analyses the public debate on referendums in the Nether-
lands between 2002 and 2005. Michels’ chapter (Chapter 4) shows the predomi-
nance of the traditional model of representative democracy in the Dutch public
debate. Furthermore, the argument that referendums weaken representative
democracy comes up time and again in the public debates on referendums.
Notably, left and New Left parties — often associated with the new politics
approach — tend to be more supportive towards new forms of citizens’ direct
participation.

Part II deals with the demand for referendums. The chapters in this part of the
book show the variety of strategic, institutional and ideological reasons for
which referendums are promoted. In Chapter 5, Nick Sitter analyses the use of
referendums on the European integration in four Nordic countries. Sitter explains
the use of referendums by the fact that issues related to European integration do
not follow the main ideological divisions that dominate party competition. He
argues further that previous referendums on integration issues have ‘locked in’
expectations on the use of referendums on EU issues.

Gideon Rahat in Chapter 6 analyses the reasons and motivations for parties’
support of the use of ad hoc referendums in the Israeli context. Rahat creates a
new taxonomy of these motivations that is more generally applicable to referen-
dums initiated by governmental authorities. Rahat’s analysis of the Israeli case
shows that the possibility of an ad hoc referendum can be used as a political
tactic even though referendums have never materialized.

Tor Bjerklund then analyses the link between New Politics and the support
for direct democracy. It has been argued that citizens in advanced democracies
have become more skilled politically and increasingly post-materialist in their
outlook, and therefore they do not identify with political parties following the
traditional left-right dimension. The adherents of New Politics are typically
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inclined to single-issue participation, for example in referendums and initiatives.
Bjerklund’s empirical analysis, based on Norwegian data, shows, however, that
potential adherents of New Politics are more sceptical towards referendums than
are voters on average.

As is pointed out in Table 1.1, the potentiality of referendums to increase
public deliberation and civic virtues depends on the quality of public delibera-
tions preceding the vote. Therefore, the analysis of referendum campaigns and
voter behaviour is highly relevant from the normative perspective introduced in
this book. Part III of the book deals with voter behaviour and referendum cam-
paigns. Lawrence LeDuc in Chapter 8 analyses the processes by which indi-
vidual voters deal with information and convert it to an opinion. LeDuc analyses
the dynamics of referendum campaigns in different cases and points out reasons
why the ‘no’ side has a tendency to gain more support during the course of a
campaign. His analysis also shows how ‘wrong’ issues become debated in refer-
endum campaigns. This has been the case, for example, in several referendums
on European integration.

In Chapter 9, Joan Font and Elisa Rodriguez analyse the campaigns of two
referendums held in Spain: the referendum on the EU Constitutional Treaty held
in 2004 and the Catalan referendum on the regional constitution held in 2005.
Font and Rodriguez show that the length and the intensity of referendum cam-
paigns do not necessarily mean better deliberative quality. Also, long and intense
referendum campaigns, such as the Catalan one, may revolve around political
actors and other issues rather than follow the deliberative ideal and focus on the
arguments related to the subject of the vote.

In Chapter 10, Marc Biihlmann and Fritz Sager analyse voters’ behaviour in
the Swiss federal elections and referendums from 1971 to 2005. Biihlmann and
Sager’s analysis shows that there is a gap between parties’ electoral success and
success in popular votes supports. These authors argue that this result supports
the view that direct democratic institutions balance the powers of representative
institutions. Their analysis suggests that, at least in Switzerland, where referen-
dums are highly institutionalized and frequently used, voters have learned to use
referendums as a check on representative institutions.

Notes

1 In addition, the institution of a recall has been regarded as a direct democratic institu-
tion. On the use of the recall, see, for example, IDEA (2008).

2 Some of the referendums initiated by governmental authorities are advisory. When ref-
erendums are advisory, they are not formally a part of the decision-making procedure.
Yet even advisory referendums have had a strong impact on decision making since
there are no occasions in the established democracies in which a parliament has made a
decision against the majority opinion immediately following this type of referendum.

3 This has already been experienced in some countries (e.g. Uhr 2000; Hansen and
Andersen 2003).
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Referendums and models of
democracy






2  From people’s veto to instrument
of elite consensus

The referendum experience in Ireland

Bill Kissane

The relationship between referendums and democracy has been the subject of
many studies, but these have generated few robust generalisations. An obvious
problem is the existence of a range of constitutional provisions which reflect dif-
ferent conceptions of the role of referendums in the democratic process. Indeed,
within any state the use to which the referendums are put may vary over time
and it may be difficult to specify why that procedure was introduced in the first
place. Here, focused studies of individual cases may shed some light on the rela-
tionship between referendums and representative democracy. In the case of
Ireland, despite the existence of a stable democratic order since independence
there has been variation both in the understandings of the value of the referen-
dum and in the use to which referendums have been put. This chapter outlines
three distinct conceptions of the referendum’s role since 1922: as a people’s veto
on legislation, as a constitutional safeguard and as an instrument of elite consen-
sus. Although the Irish case is usually cited as a classic case of the mandatory
constitutional referendum, its role has been multifaceted, at times drifting from
the original intent of Ireland’s constitution makers.

The referendum as the people’s veto

The 1922 constitution was drafted by an expert committee. All three drafts con-
tained provisions for the extensive use of the referendum and the initiative. The
constitution made referendums on constitutional amendments mandatory, gave
the Parliament the right to initiate referendums on controversial bills, and
also allowed a petition of 75,000 voters the right to initiate referendums on
legislative proposals and constitutional amendments. A majority of the voters
on the register, or two-thirds of votes cast, was necessary for a valid verdict
on constitutional amendments, with a bare majority sufficing for ordinary
legislation. These provisions reflected a rejection of party government professed
by many nationalists of that era. One government minister, Patrick Hogan,
wrote to the constitutional committee that the problem for the Swiss was to
prevent party government growing up, whereas the Irish problem was to kill
something that had already grown out of all proportion (quoted in Kissane 2010).
However, the Provisional Government adopted a draft largely uninfluenced by
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the Swiss model. The referendum provisions were probably taken from the 1909
constitution of the State of Washington. Its constitution gave the people the
power to propose constitutional amendments, to reject laws and to initiate legis-
lation independently of the assembly through both the referendum and the
initiative.

Before 1914, the prestige of the Westminster model of representative demo-
cracy was waning. The control of parliamentary business by the cabinet, the use
of party discipline to stifle independent thinking among MPs and the ability of
sectional interests to influence election campaigns meant that ‘party government’
had supplanted ‘parliamentary government’. This concern climaxed in the Lords
veto crisis in 1911, when conservatives such as Albert Dicey took a strong inter-
est in reform. The referendum could replace the Lords as a check on the
Commons, reduce excessive partisanship and prevent unpopular laws being
passed (Qvortrup 2005: 44-62). For radical liberals such as J. A. Hobson,
however, the referendum would help educate the voter in the art of self-
government (Hobson 1909: 5). Irish nationalists also differed as to how much
direct democracy was desirable. James Connolly, a leader of the 1916 Easter
Rising, which led to the proclamation of an Irish republic, lamented the fact that
the electorate had little control over how their representatives made laws, except
through elections, ‘to return other gentlemen under similar conditions and with
similar opportunities for evil-doing’ (Connolly 1997: 48). Since the assumption
of elections was that the public should influence legislation, others maintained
that they should be consulted on ‘every vital measure’, rather than being forced
to vote on the totally unconnected items of party manifestos (Kelleher 1908:
136). To Alfred O’Rahilly, the author of draft C of the 1922 constitution, popular
sovereignty meant that the people should have ultimate control, exercised
through the referendum and the initiative (O’Rahilly 1921: 39-56). Sinn Féin,
the journal of the independence movement, argued that no law made without
popular consent could be binding on the people, and that the people should have
the right to make proposals on policy, including deciding the forms of govern-
ment and constitutional procedure best suited to Ireland (Sinn Féin, 24 August
1909; 22 June 1907). The 1917 policy of the party Sinn Féin was to secure Ire-
land’s independence first and then allow the people to choose their own form of
government in a referendum.

Dicey had valued the referendum as a ‘people’s veto’ on unpopular legisla-
tion. The 1922 constitution gave them a veto on unjust legislation and allowed
the public to initiate a referendum on issues being ignored by the parliamentary
elite (Tweedy 1923: 19-20). Indeed, the idea that a dispute between the two
parliamentary chambers could be resolved by a referendum, which originated in
the Lords veto crisis, found its way into both the 1922 and the 1937 Irish consti-
tutions. The veto concept was also linked to the interests of the Anglo-Irish
minority, who would be overrepresented in the second parliamentary chamber,
the Senate. Creating a power of initiative independent of the government in 1922
clearly made the Irish referendum non-majoritarian in conception. However,
Dicey’s belief that the referendum would be used rarely, without the popular
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initiative, was rejected by some nationalists, for whom a combination of propor-
tional representation (PR) and frequent referendums could kill off the party
system. To Darrell Figgis, chairman of the constitutional committee, the purpose
of the referendum was to destroy the power of parties (Figgis 1922). Kevin
O’Higgins, Minister of Home Affairs, thought that in a society with a long-
standing tradition of alienation from government, frequent referendums would
bring people closer to their state (Dail Debates, 5 October 1922).

The 1922 provisions proved more important in conception than in practice.
The Irish Free State had been established by the Anglo-Irish Treaty, signed on 6
December 1921. A civil war was fought over this treaty, and two rival parties,
Cumann na nGaedheal and Fianna Fail, soon emerged from within Sinn Féin.
The veto concept might have worked if a united Sinn Féin had been opposed by
a series of minorities — the Anglo-Irish, former ‘Home Rulers’, business groups,
and Labour — but after the civil war these groups aligned themselves on one side
or other of the divide. The pro-treaty elite’s attitude to democracy also changed.
In 1911, J. J. Horgan, a pro-treaty intellectual, had published a pamphlet propos-
ing radically new institutions as a means of safeguarding minority rights. In
1933, he derided the 1922 provisions as ‘the radically anti-authoritarian postu-
lates of Cromwell’s levellers as translated into practice in France and America’
(Horgan 1933: 539). On the other side, since the constitution was tied to the
treaty, and those against the treaty played no role in the constituent assembly,
they rejected its authority. Neither was the constitution ratified by a referendum,
as Sinn Féin proposed in 1917. The Fianna Fail leader, Eamon de Valera, advoc-
ated a new constitution.

The logical corollary of the reassertion of party politics was the return of
party government. A cabinet constitutional committee established in 1925 had
recommended removing the requirements for referendums on constitutional
amendments, depriving the Oireachtas (Parliament) of the power to initiate ref-
erendums on bills, and leaving the Seanad (the upper house) with the same
powers as the British House of Lords. Its May 1926 report noted that referen-
dums were costly; the parties contesting them would be the same as those in a
general election; it was difficult to find a clear issue for a referendum; and a
defeat of the government might necessitate a general election (Kissane 2010).
All presupposed a strongly representative conception of democracy. The report
did support the idea of giving Parliament the right to call a referendum on con-
stitutional amendments, but referendums on ordinary legislation were rejected.
On the popular initiative, it remarked:

It has been found by experience that if a substantial number of voters require
any matter brought before the Dail [the lower house], this can always be
done. The right of petition given in article 40 is consequently unnecessary.
Notwithstanding the deletion of the Article it would still be open to the
legislature to provide for the initiation of the proposals for laws, or amend-
ments to the constitution, by the people.

(quoted in Kissane 2010)
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The pretext for acting on these proposals was Fianna Fail’s attempt to initiate a
referendum on the oath to the constitution and the British Crown that was made
mandatory on parliamentarians by the 1921 treaty. To this end, Fianna Fail col-
lected the required 75,000 signatures. Fianna Fail thought the oath was designed
to keep republicans outside the Parliament and there was very little chance that
the public would support it in a poll, but the president of the Executive Council,
William Cosgrave, objected to the constitution’s provisions being used by people
‘who did not have the interests of the country at heart’ (Kissane 2002: 211).
Fianna Fail had not taken their seats in the Dail when they presented the petition.
Officials warned:

It would be absurd to suggest that after a measure had been carefully con-
sidered in this House and in the Senate it should be open to persons who
take such a light view of their responsibilities as public representatives as to
absent themselves from the discussions of the House, to enjoy the privilege
of obstructing the business of the nation by lightheartedly signing their
names to a petition, and thus initiating machinery which would hold up
important measures for nine months and put the country to the expense of a
referendum.

(quoted in Kissane 2010)

The decision to remove the referendum was taken in July 1927, while in May
1928 a further decision was taken to stop Parliament from initiating referendums
on constitutional amendments. The second step followed logically from the first:
once the initiative had been removed, Fianna Fail could have used the surviving
constitutional provisions to contest its removal in a referendum.

The first amendment was accompanied by legislation forcing Fianna Fail can-
didates to promise to take their seats when standing for election. The phrase ‘for
the immediate preservation of the public peace and safety’ accompanied the
cabinet decision in 1927 (Kissane 2010). The outcome — Fianna Fail forced to
become the parliamentary opposition — reflected effective leadership on the part of
Cosgrave, but the pro-treaty elite also ‘subverted the democratic framework
adopted in 1922’ in order to avoid an embarrassing defeat (Clifford 1987: 53).
Indeed, the move to abolish the provisions had begun even before Fianna Fail was
founded in 1926. By 1927, the referendum was no longer seen as a supplement to
representative democracy. The constitutional committee remarked:

It would be obviously to the interest of the new Government and of all
parties not concerned with purely obstructive tactics to avoid the unneces-
sary expense and disturbance of a referendum, if it could be reasonably
shown that the issues to be decided were substantially those decided by a
general election. The passing of a resolution by the Dail, with the additional
safeguard of confirmation by the Seanad, would secure a decision against
which there could be no reasonable complaint.

(quoted in Kissane 2010)
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Bogdanor suggests that the Irish experience shows that the referendum can
only work in societies where there is a consensus on fundamentals (1994: 79).
Article 2 of the 1922 constitution had made the treaty, not the constitution, the
fundamental law, since it ruled out amendments to the former. On the other
hand, the constitution also located sovereignty in the people of Ireland. If the
constitution was derived from the people, it could be amended by the people.
Thus, in 1928 both sides were defending a higher constitutional principle.
Divided polities can often deal with identity issues in their constitutions only by
adopting vague language or deliberate ambiguities, or by passing on the respons-
ibility for decisions to later generations (Lerner 2010). Referendums in contrast
require a ‘yes’ or ‘no’ answer, and reinforce existing decisions as a result.
Notably, de Valera refused to resolve the oath issue by referendum in 1933, and
used his parliamentary majority to justify removing it. In 1928, his opponents
had maintained that the September 1927 election had given them a mandate to
remove the referendum (Clifford 1987: 53). The first Irish referendum took place
on his new constitution in 1937. It was polarising: 56.5 per cent voted in favour
with 43.5 per cent against.

This constitution repealed that of 1922, but retained much of its content. The
smaller parties had never accepted that the 1928 amendments were constitu-
tional. In 1934, a committee of civil servants also recommended that any new
constitution should be amended only by referendum (Hogan 1997). In 1936, a
committee on the Seanad argued that only the second house’s power to call a
referendum on controversial bills could prevent a party dictatorship and guaran-
tee the rights of minorities. De Valera’s task was to retain the minority veto in a
constitution expressing the values of the majority. His first draft stuck to the
view that referendums on constitutional amendments were desirable. However,
his proposals were modified by the secretary of the Department of Justice, John
Hearne. De Valera’s initial proposal for article 33 was that any bill submitted to
referendum would become law if it gained the votes of a majority of the voters
on the register; or two-thirds of the voters recorded (as in 1922). This proposal
was changed to a majority of the votes and 35 per cent of those on the register
for ordinary legislation, and a simple majority for constitutional amendments
(Kissane 2010). The small majority that voted in favour of de Valera’s constitu-
tion in 1937 would not have satisfied de Valera’s initial conditions.

The new constitution thus gave the people a veto on all constitutional amend-
ments. Yet the power to word any amendment rested with the government, and
the opposition could not initiate referendums on its own constitutional proposals.
Neither was the popular initiative restored. The constitution made the use of the
initiative on ordinary bills in parliament highly unlikely. Although de Valera ini-
tially proposed that a majority of the Seanad should be given the right, with the
President’s approval, to initiate referendums on bills, these proposals were also
watered down, and the Seanad was denied an independent power of initiative
(Kissane 2010). That power was jointly given to a majority of the Seanad and
four-ninths of the first chamber, but would also need the approval of the Presid-
ent, after a consultation with the Council of State. Article 27.1 gives members of
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both houses the right to jointly request the president to decline to sign govern-
ment bills and call a referendum, on the grounds that the bill contains proposals
of such national importance that the will of the people ought to be ascertained.
This power is a significant check on the executive, but has never been exercised,
mainly because the Taoiseach (prime minister) nominates eleven of the sixty
senators. However, the constitution did follow a provision in draft C of the 1922
constitutional committee, since the rejection of any bill by the Supreme Court
could allow the President to call a referendum on it.

To de Valera, the constitution fused the concept of popular sovereignty with
that of self-determination. Self-determination meant the Irish people’s right to
‘choose their form of state and the institutions under which they desire to live’
and ‘the extent of their cooperation with other states or groups of states’, and to
decide, ‘as a court of final appeal’, all disputed issues of national or public
policy. Every voter who voted in favour of the text would be subscribing his or
her name to the proposition that in Ireland the people alone are the ‘masters’
(Kissane 2007: 225). They were masters at the time of an election, and between
elections their mastery was maintained through the President, who could see that
‘nothing contrary to the public interest could be passed by a small majority’
(Dail Debates, 11 May 1937). The principle underlying the President’s right to
refer bills to the people was that the authority of the people’s representatives was
to be maintained unless the people vetoed the proposal in question in a referen-
dum (Kissane 2007: 225). Thus, the referendum fundamentally modified the rep-
resentative model of democracy.

During the Home Rule crisis (1885-1914), Irish nationalists had become
committed to the view that minority rights were integral to democracy (Biagini
2007). The popular veto concept was consistent with this belief. By 1937,
however, party control of the legislative process was so entrenched that any
return to pre-war idealism was impossible. The link between the referendum and
minority rights was also weakened. The Anglo-Irish minority had declined from
12 per cent of the population in 1911 to 7 per cent in 1926. In the meantime, the
state had seen civil war, depression and repeated polarisation, and representative
democracy had proved able to overcome these conflicts. Yet a new constitution
was still necessary to place the state on a stable footing. The referendum would
help strengthen it, but its role would be to check and balance, rather than to
promote direct democracy. Therefore, the inter-war period is significant for the
failure to convert the concept of the people’s veto into a meaningful exercise in
direct democracy.

The referendum as a constitutional safeguard

Since the fall of communism, the number of European states that have adopted
their constitutions by referendum, and stipulated extraordinary mechanisms for
amending them, has increased: ‘the mode of the pouvoir constituent as exercised
at one instance has the capacity to lock the constituent functions of the future to
this same level, in the same way as provisions concerning amendments in estab-
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lished constitutions’ (Suksi 1993: 149). There are two reasons: first, the future
amendments, in order to gain the same degree of constitutional legitimacy, have
to be enacted through procedures enjoying the same or higher degrees of legiti-
macy as previous ones (ibid.). Second, the stability of any constitution relates to
the special constraints that apply to its amendment, and these lend stability to the
basic norms of the constitution (Kelsen 1961: 259). In February 1942, the Local
Government Department, responsible for holding referendums, outlined a similar
logic:

The Constitution is the fundamental law of the State and it is therefore
essential that there should be no element of uncertainty with regard to
amendments, passed or deemed to have been passed by both Houses of the
Oireachtas. If such an amendment was passed and did not proceed to a ref-
erendum, the position of the bill proposal would be unstable, and it is con-
sidered that some provision should be made by law, within and subject to
the Constitution, to deal with that position.

(quoted in Kissane 2010)

The concept of a constitutional safeguard is distinct from that of the people’s
veto. The 1937 provisions stipulated that the referendum was not to be initiated
by the people, and that it was limited to certain bills considered by Parliament to
be of fundamental national importance, and only after their assent would the
people’s views be ascertained. This would happen if the President, after consult-
ing with the Council of State, also gave his or her consent. Yet the houses of
Parliament can initiate a referendum only on a bill that has already been passed
by both of them, making the process unlikely. If the bill involves a constitutional
amendment, it must be expressed as ‘an act to amend the constitution’. Voters
do not vote on the bill as a whole, but on the proposal to amend the constitution.
Each voter receives a ballot paper stating the title of the bill and asking whether
or not they approve the proposal. An X is marked in either the ‘yes’ or the ‘no’
space on the ballot paper. If at the end of twenty-one days after publication of
the result no petition questioning the result has been received by the High Court,
the referendum returning officer sends a certificate to the Taoiseach and the Pres-
ident. If the bill has been approved by the people, the President then signs it, and
the constitution is amended accordingly.

Since 1937, all twenty-eight Irish referendums have been on constitutional
amendments, but before 1970 only four took place. Three failed, but failure may
indicate success. After all, the concept of a constitutional safeguard presupposes
consensus about the content of the constitution. A republican constitution should
provide for ‘non-domination’, whereby the power of the state is limited both by
law and by institutional devices. The rule of law, the dispersal of legal powers,
and provisions limiting the legislative power of the majority are essential to this
end. Two further requirements are, first, that it should not be easy to change laws
that are important from a non-domination point of view; and second, that the
more important an amendment, ‘the more it should have to pass along a different
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route’ from ordinary legislation (Pettit 1997: 181). De Valera wanted the powers
of the presidency, the judicial protection of rights, and the amendment process to
be regulated by ‘organic laws’, as in North American and French constitutional
theory. Such laws could be referred to the people at the initiative of the Presid-
ent, and such laws were ‘to regulate any matter as they relate to the exercise of
powers of government’. In other words, the referendum was intended to protect
the system of government (Kissane 2008).

Not many secularists would regard the 1937 constitution as republican, but
Pettit’s perspective is still relevant. On 25 March 1966, the Taoiseach, Sean
Lemass, declared that since the government was now entrusted with more
responsibility for socio-economic progress, some constitutional provisions might
be anachronistic. Lemass did not wish to sacrifice, ‘for the sake of democratic
freedom’, anything more ‘in the way of efficiency than we have to’. Lemass pro-
posed a less ‘costly’ and ‘cumbersome’ method of amendment, when no serious
divisions existed, such as requiring extra-ordinary parliamentary majorities
(Kissane 2010). An informal constitutional committee met twelve times between
1966 and 1967, and debated changes to the presidency, the electoral system and
the Seanad. It noted that the situation created by the Treaty of Rome meant that
a more flexible method of constitutional amendment was required. Others
objected that this would undermine the sanctity of the constitution, which was
the citizens’ bulwark between them and the Parliament. The Irish people were
‘particularly attached to the idea that the Constitution is a charter which only
they can adopt, enact, and give to themselves’ (Committee on the Constitution
1967). The referendum could only be removed by a referendum, and the com-
mittee’s proposals were not put to the people.

Its efficacy as a constitutional safeguard was raised when in 1959 a referen-
dum was held on a proposal to replace the single transferable vote system of
proportional representation (PR-STV) with the British electoral system. STV
had been prescribed for all elections in the 1937 constitution, but Fianna Fail
became dissatisfied with it. STV, it argued, prevented strong government,
empowered vested interests and blurred the popular mandate governments
needed for policy change. Supporters pointed out that there had been govern-
ment stability since 1922, that STV gave minorities fair representation and that
change would help to keep Fianna Fail in power (Irish Independent, 22 Septem-
ber 1958). Since 1927, electoral politics had followed a consistent pattern, with
the smaller parties lining up with the main opposition party against a dominant
government party on crucial issues. The British electoral system would weaken
their ability to do so. Change could also give the government an opportunity to
gerrymander the constituencies, and the opposition suggested that boundary revi-
sion should be entrusted to a commission with public confidence. De Valera
quickly conceded one to ensure impartiality, and this was included in the amend-
ment proposal. All the opposition parties nonetheless opposed the amendment,
and the government lost by a small majority.

The question as to whether the referendum is a constitutional safeguard or not
revolves not so much on when and why referendums are held, but on whether
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the government’s actions are restricted by them (Qvortrup 2005: 91). Here the
coexistence of the mandatory referendum with judicial review is fundamental.
Since 1937, there have been over ninety cases of constitutional invalidity in the
courts, pertaining to all types of law (Hogan 1998). In 1966, a journalist wrote:

A great thing about the constitution is that our politicians are constantly
frustrated and irritated by it — that they must all the time look over their
shoulder before imposing new measures to ensure that they are not violating
our basic charter in a way liable to be upset in the courts.

(A. Noonan, Irish Independent, 13 August 1966)

The PR issue returned when the Supreme Court ruled that the Electoral
Amendment Act of 1959 and the existing ratio of population to electoral constit-
uencies were unconstitutional. This made another referendum inevitable. Since
the two issues — the electoral system and the population ratio — would be voted
on with one ballot paper, the opposition argued that the referendum would be
unconstitutional. The Taoiseach, Jack Lynch, stated that the people were the ulti-
mate authority and that their will ‘can be expressed in no better way than in a
properly constituted referendum’ (Kissane 2010). The two sides differed on what
provisions could be amended. Fine Gael’s John A. Costello objected that the
electoral system was ‘part of the structure and fabric of the state’ and should not
be changed (Dail Debates, 20 March 1968). Lynch made a distinction between
those aspects of the electoral law that are essential to the democratic process,
such as universal suffrage, and those that admit of variation according to circum-
stance, such as the electoral system (Kissane 2010). The resulting debate hinged
on the virtues of concept of responsible government, with the complication that
the opposition claimed that the amendments would lead to gerrymandering. This
time the government promised a boundary commission more evenly divided
between government and opposition. The whole opposition was ranged against
the government, and both amendments failed by a large majority.

The way in which judicial review and the referendum combined to make a
constitutional safeguard was also illustrated by the accession to the European
Economic Community (EEC) in 1972. In 1962, the government established a
legal committee to consider the legal implications of membership. In 1967, it
unanimously agreed that the EEC treaties were in conflict with the Irish constitu-
tion. Ratification before a referendum would be wultra vires, even with the
approval of the Oireachtas, since agreement to them involved the exercise of
power in a manner incompatible with the constitution. This view was accepted
by Lynch. The Irish constitution was drafted just before the war, and interna-
tional agreements did not ipso facto prevail over the constitution, as in some
later European constitutions. Second, the constitution conferred governmental
power only on designated organs of the state, and an amendment would have to
confer upon Community institutions such power so as to prevent legal challenge.
Third, the amendment could either be a ‘narrow’ one relating to the EEC in its
present form, or a ‘broad’ one giving constitutional authority to any future
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development in its form. At a meeting with officials on 5 November 1971, it was
decided to present a narrow amendment (Kissane 2010). The elite probably did
not believe that future treaties would necessitate separate referendums as a result
of this decision, as they have done.

The third amendment stated that ‘no provision of this Constitution invalidates
laws enacted, acts done or measures adopted by the State which are necessitated
by the obligations of membership of the European Union or of the Communit-
ies’. The amendment was carried in 1972 by an 80 per cent plus majority. It had
been put to the people only after membership terms had already been negotiated.
Fine Gael joined Fianna Fail in supporting it. Both the prospect of judicial
review and the prospect of failure in the referendum shaped the elite’s approach
to this issue. Labour and Fine Gael had been worried that the inclusion of the
term ‘consequent on membership’ in the amendment would be open to abuse
and subject to contestation in the courts. Officials warned the Taoiseach that the
choice of ‘necessitated by membership’ instead would leave the government
even more open to legal challenge. After opting for the latter phrase, Lynch
reminded people that after the amendment it would still be up to the Supreme
Court to decide what actions were ‘necessitated by membership’. Most areas of
domestic law were unaffected by it, and an article-by-article approach in the ref-
erendum would be hard to explain to the electorate (Kissane forthcoming). In
contrast, parliamentary debate was not an important stage of the process. The
accession bill was rushed through both houses in two days and immediately sent
to the President for signature. This made a farce ‘of the deliberation which
should be given to a change in our fundamental law in a democracy’ (O’Caoimh,
quoted in Kissane 2010).

A consequence of the referendum’s role as a constitutional safeguard has
been that no major structural changes have been made to the domestic system of
government since 1937. The mandatory constitutional referendum has also rein-
forced the constitution’s status as a higher law, since no amendment has been
passed by any other means since 1941. The referendum worked as a safeguard
when the parliamentary opposition combined with civil society over an issue,
such as PR, to do with minority rights. Indeed, the smaller parties mobilised a
much higher share of the vote in 1967 than they had obtained during the preced-
ing general election. Since 1970, with less consensus on the constitution, and
more frequent referendums, the referendum’s role as a constitutional safeguard
has been weakened. Yet because the political establishment needs to adopt a
cooperative approach to amendments to do with EU treaties, since it is crucial
that they pass, the concept of a safeguard still matters. As such, the referendum’s
role is rooted in an earlier chapter of the state’s history, when a strong constitu-
tion emerged from a period of sustained political crisis.

The referendum as an instrument of elite consensus

The rarity of amendments before 1970 suggests that the referendum can work as
a constitutional safeguard, and hence supplement representative democracy.
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Most issues were decided by parties, but those touching on the people’s rights
were adjudicated directly. In the campaigns, no clear advantage accrued to
incumbents, and civil society proved an arena in which alternative ideas were
championed effectively. For the four amendments voted on before 1972, the
government’s highest vote share was 56.5 per cent. Since accession to the Euro-
pean Community, there have been increasingly frequent referendums: in the
1990s alone, ten took place. The fact that the vast majority — twenty-one out of
twenty-nine since 1941 — have passed suggests that the constitution has become
easier to change. This reflects a population more willing to embrace a change,
but elite consensus has also facilitated this. Indeed, the last four significant
amendments have been accompanied by consensus between the largest parties.
Referendums produced much conflict in the 1980s, but a preference for a con-
sensual approach, so evident between 1970 and 1972, has resurfaced. Initially
they provided an arena in which party competition replicated itself, but in the
context of European integration they expose an elite to the vagaries of a proced-
ure with an in-built ‘no’ bias. Their vulnerability makes them increasingly treat
the referendum as an instrument of elite consensus.

Why have so many referendums taken place in recent decades? Initially, Irish
society was considerably buffeted by the winds of social change emanating from
post-war Europe. The need to evaluate constitutional arrangements in the light of
the Northern Ireland conflict (1969-98), the process of European integration,
and general secularisation have increased the number and range of amendment
proposals. Constitutions are ‘external’ to the political system in that the things
which give them authority — the constitution’s place in an independence strug-
gle, their connection with the founding fathers, and the values they express — are
outside the political system. Yet constitutions are also ‘internal’ in that they
shape the distribution of power across government institutions (Dearlove 1989:
534). As the Catholic, nationalist and patriarchal values that helped to give the
Irish constitution ‘external authority’ in 1937 have been increasingly challenged,
the way the constitution distributes power across institutions has been funda-
mental to how these value conflicts worked themselves out. This explains the
increased importance of the courts, the referendum and the presidency — three
interconnected institutions (Bulsara and Kissane forthcoming). Indeed, the
history of referendums since 1970 is essentially the story of how the self-
definition of nationalist Ireland has changed.

The value of a constitutional safeguard is diminished when consensus about
the content of the document is low. Fine Gael, Labour and the Progressive
Democrats have all advocated a new constitution at some stage since the 1960s.
After 1970, referendums still provided an arena in which party competition
played out, but there was a crucial difference. Fianna Fail, as the party of the
constitution, was often not promoting change, and its alliance with the Catholic
Church on moral issues proved sufficient to block liberal amendments. While the
referendums on PR had allowed minorities fearful of domination protect their
rights, religious issues were determined by the views of the moral majority. In
1937, de Valera had enshrined a range of ‘God-given rights’ that the civil war
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could not ‘invade’ (quoted in Kissane 2007: 219), but liberals argued that ‘de
Valera’s constitution’ was incompatible with women’s and minorities’ rights.
One person’s constitutional safeguard quickly became another’s ‘conservative
device’ (Gallagher 1996). Since 1970, however, the liberal argument has pre-
vailed four times in referendums on moral issues, and been clearly defeated
twice.

The eruption of violence in Northern Ireland in 1969 concentrated minds on
the constitutional changes needed to facilitate Irish unity. The immediate con-
sequence was all-party support for an amendment to article 44, which gave the
Catholic Church a special position as the religion of the majority of the popula-
tion. It was passed in 1970 by an 84 per cent majority, with all-party support and
the blessing of the Catholic hierarchy. Other issues were less productive of con-
sensus. In 1967, the informal committee on the constitution had proposed a real-
istic approach to articles 2 and 3 of the constitution, which constituted a
territorial claim to Northern Ireland. No action was taken, and the articles were
only changed in 1998 as part of the Belfast peace agreement. In 1974, an all-
party committee on the implications of Irish unity received a deputation from
Northern Ireland that advocated changes to articles 2 and 3. The all-party com-
mittee was told that there needed to be a consensus on the North before a refer-
endum could be held, and a defeat in such a referendum would be worse than the
present situation (Kissane 2010). Earlier, the committee had also discussed
changes to the religious elements of the preamble to the constitution, giving the
English language equal status with Irish, denominational education, and minor-
ity representation in the Oireachtas. The committee was unable to reach agree-
ment, however. In a meeting held in August 1974, it was stated that the
constitution stood in the way of change, and no suggestion had yet been made on
the committee that would command widespread support among the people.
Reports of divisions in the press, and opposition from the Fianna Fail members,
forced the committee to drop constitutional issues and focus on areas, such as
education, where there might be agreement (Kissane 2010).

In 1983, a Catholic pro-life group, PLAC, managed to persuade the Fianna
Fail government to propose an amendment effectively making abortion uncon-
stitutional. The amendment was opposed by Labour and Fine Gael, but it passed
by a large majority. In 1986, a government headed by Fine Gael proposed a
removal of the constitutional ban on divorce, but the defeat of the amendment
showed that a referendum where the parties were divided was vulnerable to the
activities of well-organised pressure groups. Party divisions reappeared when, as
a result of the infamous X case, the Supreme Court ruled that abortion could be
permissible in Ireland if there was a substantial threat to the life, as opposed to
the health, of the mother. This led to another referendum in 1992, when voters
accepted amendments guaranteeing freedom of movement and freedom of
information, but rejected the government’s attempt to clarify the abortion law
(Kissane 2003: 83). An aspect of this referendum was the political parties’ deter-
mination to wrest control of the referendum process from the pressure groups,
and all-party consensus was secured before a liberalisation of the divorce law
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passed, despite the opposition of the Catholic Church, by a tiny majority in 1995.
Since then, there have been no referendums on moral issues, with numerous
recent examples of the government being reluctant to go down the referendum
route on such issues. For example, in 2006 an all-party committee on the family
suggested a change to the definition of the family in the constitution. The Taoi-
seach of the time, Bertie Ahern, believed such a move would be divisive, though
he supported a referendum on the rights of children. The experience of polarisa-
tion in the 1980s contrasts strongly with the depoliticised climate today. With
more voters becoming liberal, there is no longer any advantage in Fianna Fail
remaining identified with conservative social values.

In the period between 1972 and 2008, seven referendums concerned Euro-
pean integration measures. Ratification of treaties requires a referendum if they
go beyond measures necessitated by the obligations of EU membership. The
need arose out of a challenge to the constitutionality of the government’s attempt
to pass the Single European Act without a referendum in 1987. The Supreme
Court ruled that ratification without one was unconstitutional because it inter-
fered with the government’s power to conduct foreign policy and had the effect
of altering the essential scope or objectives of the Communities to which the
Irish had acceded in 1972 (Hogan and Whyte 2006: 517). In the subsequent ref-
erendum, an amendment was approved, as were the Amsterdam, Maastricht and
Nice Treaties, and the 1998 Belfast peace agreement. All had strong cross-party
support. Smith (1976: 6) distinguishes between controlled versus uncontrolled,
and pro-hegemonic versus anti-hegemonic, referendums. Since Irish govern-
ments can decide whether to hold referendums or not, when referendums
(should) take place and how the amendment will be worded, mandatory referen-
dums are ‘semi-controlled’, to the extent that judicial constraints do not prevent
governments manipulating the process. The decision to hold the referendum on
the Amsterdam Treaty on the same day as one on the popular Belfast peace
agreement in 1998 is a classic example of the latter. The fact that proposals must
first pass through Parliament as bills to amend the constitution also allows parties
to establish consensus before going to the people.

Yet the results are not always ‘pro-hegemonic’ — that is, supportive of the
regime. In June 2008, the Lisbon Treaty was rejected by 53.4 per cent of voters
despite the fact that the three largest parties supported it. Precisely because the
voting is less controllable than in Parliament, referendums constitute an awkward
veto point in the legislative process. Major amendment proposals have been
defeated seven times since 1937. Yet if the popular veto concept still has life in
it, it is not absolute. In the first referendum on the Nice Treaty, the amendment
was defeated by 53.9 per cent of the vote, with turnout at just over a third. Weak
party campaigning and a feeling that voters could not understand the issues help
explain the ‘no’ vote. Qvortrup and Taffe (2002) suggest a paradox: the eco-
nomic boom of the 1990s, partially due to EU funds, may have given voters the
freedom to experiment, whereas earlier integrationist steps were seen as abso-
lutely necessary during periods of recession. At the following EU summit at
Gothenburg, the Irish were told that enlargement and integration would go ahead
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anyway, and the government concluded that a second referendum was needed.
In this referendum, the ‘yes’ vote almost doubled, and the ‘no’ vote remained
the same. Turnout increased by 14 percentage points. A more vigorous campaign
was the key factor explaining the difference. The Nice case raises the question of
the relationship between the referendum and democracy, with the possibility that
it may be a case of ‘hand in glove’. The referendum process gives a cloak of
legitimacy to decisions taken at governmental level, but when it goes against the
interests of elites, the real source of authority becomes apparent. In 2006, the
government, led by Fianna Fail, considered a policy paper proposing scrapping
referendums for EU treaties. It distanced itself from the proposal before it was
really publicised.

Turnout in the seven European referendums has averaged 52 per cent, and the
campaigns have a decisive impact on voting behaviour. From a pro-European
perspective, the second Nice referendum revealed an underlying support base for
European integration distorted by the first campaign. LeDuc (this volume,
Chapter 8) argues that referendums on complex constitutional issues have an in-
built ‘no’ bias and are an inaccurate register of public opinion. His thesis applies
to the ratification of EU treaties, where Irish voters are given many reasons to
reject ratification but there is a lack of an alternative main argument in favour. In
such campaigns, voters may vote ‘no’ just to spite a government, the opposition
can accuse the ‘establishment’ of selling them out on ‘holy cow’ issues like
abortion and divorce, and the complex nature of treaties prevents voters respond-
ing to them in conventional ideological terms. The government has to sell a long
document thick with administrative and legal language. All these factors sur-
faced in the referendum on the Lisbon Treaty. Prior to the campaign, the Taoi-
seach, Bertie Ahern, resigned, partly because he feared attention to financial
irregularities in his life would weaken the ‘yes’ campaign. Opponents raised
fears about abortion and neutrality. Crucial constitutional issues — whether the
new covenant on civil rights would undermine the supremacy of the Irish
Supreme Court, and whether the treaty could make future referendums unneces-
sary — divided legal experts, and many voters claimed to be uninformed. Sinnott
(2001) argues that broad sections of the Irish public have inadequate knowledge
of European issues to vote intelligently, but for many the status quo ante was
preferable to this uncertainty.

The Nice and Lisbon referendums have made it clear that the Irish elite have
to take voters’ views into account before pushing for further European integra-
tion. Yet there is no consensus that these referendums produce the kind of delib-
eration valued in a democracy. The basic problem was that the implications of the
Nice and Lisbon treaties were not clear to voters. This situation was supposedly
addressed by the Referendum Act of 1998, which mandated the Referendum
Commission to explain the issues to the electorate in a simple and effective way,
and a High Court ruling in 1988 which stated that each side should be allocated
an equal amount of broadcast time on the state radio and television network, RTE.
Yet if vigorous party campaigning is necessary to overcome the ‘no’ bias in these
campaigns, Euro-sceptics could argue that the elite’s consensual approach is a
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form of ‘preference shaping’ since the main parties suppress their differences and
limit deliberation of the treaties in order not to jeopardise the result. Indeed, the
degree of elite consensus may actually encourage the kinds of populist counter-
movement that derailed Lisbon and Nice. In response, the larger parties argue that
scaremongering is also incompatible with deliberation and charge their opponents
with deliberately misrepresenting the content of the treaties. The larger parties’
assumption is that only vigorous campaigning can counter apathy and confusion
— hence mobilising ‘a silent majority’ in favour of European integration — but this
raises the question of why a separate decision-making procedure is valuable in
the first place (Hayward 2002: 121). Referendums only ‘supplement’ representa-
tive democracy when they add something to it.

There are three answers. First, there is a positive relationship between the vul-
nerability the elite feel and the value placed on responsiveness in a democracy.
If the elite know that the public cares strongly about issues such as neutrality, it
will represent their concerns at the EU level in advance of treaties being drafted.
Thus, the referendum serves as a constitutional safeguard indirectly. Second,
since the elites coalesce on these treaties, ‘establishment versus anti-
establishment’ campaigns give civil society organisations a chance to influence
voters to a degree not possible in representative elections. This strengthens
minorities and enhances the pluralism of the political system. Indeed, advocates
of the ‘no’ vote in 2008, such as conservative Catholics, supporters of military
neutrality and defenders of workers’ rights, were frequently derided by sup-
porters of Lisbon as being unrepresentative. The ‘main’ unions, business inter-
ests and farming groups, they noted, supported the treaty. In EU referendums in
the Nordic region, opponents of integration usually rely on normative appeals —
to democracy, sovereignty and welfare, for example — while supporters empha-
sise the material benefits of integrated Europe. In Ireland, referendums also
allow normative discourse to emerge, and underscore the existence of civil
society as a sphere with strong symbolic value. This ability to subject the state to
an essentially moral critique is an attribute of an autonomous civil society.

Third, and crucially, what referendums, especially with their no bias, do add
is legitimacy. Most recent referendums have been on issues — citizenship rights,
Church-state relationships, Northern Ireland and European integration — that
touch on fundamental questions of self-identity and foreign policy. Like other
small European states, the Irish state now employs corporatist decision-making
mechanisms on resource allocation issues, and little importance is given to open
parliamentary debate. Ideological politics is also weak. Where there is a ‘sym-
bolic’ aspect to politics is when it comes to changing the ground rules of the
system. These are changed most often when the internal or external situation
changes drastically, and symbolic forms of politics, such as referendums,
become of crucial importance as legitimisers of such changes (Eisenstadt 1985:
48). For example, the large majorities in support of the Belfast Agreement in
1998, North and South, make hard-line claims that it needs to be renegotiated
untenable. Given the scale of the changes since 1970, the importance of the
legitimacy factor should not be underestimated.
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Conclusions

The Irish experiment with the referendum is now seventy years old. In one sense,
not much has changed. The view expressed by some members of the 1967 com-
mittee that the referendum was a logical extension of the principle of popular
sovereignty, and of the people’s power to give themselves a constitution, still
prevails. Both the report of an expert constitutional review group in 1996 and an
all-party Oireachtas committee on the referendum in 2001 expressed satisfaction
with it. Yet the increased complexity of government and the strength of judicial
review suggest that frequent constitutional referenda are inevitable. The referen-
dum supplements representative democracy best when used rarely, and its role
as a constitutional safeguard is distorted when elites use the parliamentary stage
to pre-cook the outcome, and when constitutional issues are presented in such a
way that the public are uncertain about the ramifications of their vote. Hence, the
Irish referendum represents both a check on elite power and an opportunity for
the elite to legitimise change.

Indeed, Bertie Ahern’s willingness to consider a referendum on the St
Andrews ‘power-sharing’ agreement of February 2006, in order to further lock
in recalcitrants into the peace process, suggests that the referendum could
acquire a plebiscitary character if used when not constitutionally necessary.
Either way, it will be extremely difficult to get the public to vote away their right
to reject constitutional changes in a referendum. The attempt to differentiate
between fundamental and non-fundamental constitutional changes runs the risk
of undermining the authority of the constitution, and was rejected by the consti-
tutional review committee in 1996. Ultimately, the Irish experience of the refer-
endum has been determined by that constitution, and while its norms remain
respected, a purely representative system of democracy will not return.
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3 Stabilizing or destabilizing?

Direct-democratic instruments in
different political systems

Wilfried Marxer and Zoltan Tibor Pallinger

Introduction

This chapter examines the relationship between direct and representative demo-
cracy at a theoretical and empirical level. Using a model that establishes a sys-
tematic relationship between direct-democratic instruments and different types of
democracy, we examine in particular whether the use of direct-democratic instru-
ments that are in theory incompatible with a particular type of democracy may
not, after all, destabilize the representative system. We first present a survey of
the functions and intended effects of the direct-democratic instruments. We then
examine the relationship between the frequency of use of these instruments and
their effects on the overall political system. The theoretical assumptions are com-
pared with actual practice in California, Italy, Liechtenstein and Switzerland.'
These political systems were selected for both theoretical and practical reasons.
From the theoretical point of view, it is especially interesting that they have a
very similar set of direct-democratic instruments but differ considerably in terms
of the system of government, the concept of sovereignty, the type of democracy
and the frequency with which the direct-democratic instruments are used. From a
practical point of view, these political systems belong to the group in which direct
democracy is most often used on a worldwide scale. Furthermore, data on the use
of popular rights in these political systems are readily available.

Theoretical framework

Direct democracy and types of democracy

In recent years, various attempts have been made to clarify the systematic rela-
tionship between direct democracy and the various types of democracy (Vatter
2000; Jung 2001). As a first step, our aim is to identify normative principles
behind the design of direct-democratic institutions. It is not sufficient, however,
merely to identify the normative principles. These have to be elaborated in terms
of their functional logic in order for us to be able to make more specific state-
ments about institutions and about the incentives they create for various political
actors (institutional implications). The clarification of the design principles and
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their institutional implications also lays the ground for the study of the extent to
which individual direct-democratic instruments are compatible with various
types of democracy.

In order to determine the fundamental normative principles, one must ask the
question: what are the most basic decisions that must be taken when designing
modern democratic systems? It is necessary to answer two questions. First, how
is power to be shared out (the idea of sovereignty)? And second, what are to be
the ‘rules of the game’ (the regulatory system) within this? The decision on the
idea of sovereignty determines whether and to what extent limits — that is,
‘checks and balances’ — are to be placed on the decision makers in the exercise
of democratically legitimated powers of governance. The choice of the regula-
tory system defines the way conflicts of interest are to be resolved. The two
questions require different, and to a certain extent mutually contradictory,
answers (Jung 2001).

With respect to the idea of sovereignty, populist and constitutional principles
stand in opposition to each other. Where the populist principle aims to maximize
popular power and therefore allows no institutional restrictions on the democrat-
ically legitimate decision makers (the people or their representatives), the consti-
tutional principle states that all power — even if it is democratically legitimated
— must be institutionally restricted in order to prevent tyranny. The primary goal
here is to ensure individual liberties — that is, freedom from the tyranny of the
majority. Thus, the populist principle requires that decisions taken by the people
in referendums are binding (and not subject to any higher authority), whereas the
constitutional principle insists that popular decisions should not be final, but may
be subject to review by a court (Jung 2001).

In deciding upon the regulatory system, there is a choice between the major-
ity and the consensus principles. According to the majority principle, democratic
ideals are best realized when a simple majority rule is used for decisions and
electing representatives. The primary aim is to achieve the maximum equality of
the vote in line with the principle ‘one person, one vote’ (Jung 2001). The impli-
cation is that popular decisions (referendums) should be initiated by the govern-
ing majority rather than by a minority, and decided by simple majority. The
consensus principle, on the other hand, derives from the conviction that demo-
cratic ideals are best realized by taking into account and representing the widest
possible range of views and interests. This assumes that decisions are taken only
after a process of negotiation and by common agreement, which means that the
majority rule is largely ignored or relativized. The primary aim is the greatest
possible inclusiveness and the greatest possible degree of agreement (Lijphart
1984). As a consequence, direct-democratic instruments are compatible with the
consensus principle when they have an anti-majoritarian character. This may be
the case because referendums are initiated by those representing minority views,
because their outcomes are subject to a qualified majority requirement, or
because they possess considerable potential for putting a brake on the political
decision-making process when minority opinions have not been taken into
account.
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Clarifying and making the design principles more precise in this way allows
us to construct a typology that encompasses four types of democratic systems:
(1) populist-majoritarian, (2) populist-consensual, (3) constitutional-majoritarian
and (4) constitutional-consensual.

At one end of the spectrum, Switzerland — with its combination of well-
developed popular rights and consensual politics — can be clearly assigned to a
populist-consensual type of democracy (2). Liechtenstein is more difficult to
classify: it is a parliamentary monarchy where power is divided between the
Prince and the people, and it has both presidential and parliamentary character-
istics. Yet it is clear that Liechtenstein, with its permanent grand coalition and its
extensive consultation mechanism that encompasses all major political groups,
is an example of a consensus democracy. In contrast to Switzerland, however,
popular votes are subject to legal control by the constitutional court and the
Prince’s veto. Therefore, Liechtenstein can be classified as a constitutional-
consensual democracy (4).

California, with its two-party system and competitive structure of interest rep-
resentation, is a clear-cut example of majoritarian democracy, whereas Italy is
more difficult to classify. The political order established after the Second World
War broke down at the end of the 1980s and the beginning of the 1990s. The
party state, which was characterized by elite cartels and consociational arrange-
ments, was replaced by more a competitive system. The electoral law was repeat-
edly amended towards a majoritarian system. Today, there are two fiercely
competing political blocs. The system is characterized by minimally winning coa-
litions, and the electoral law awards a bonus to the winning coalition in order to
produce stable majorities. Because this transformation of the Italian political
system, the establishment of a majoritarian system, occurred during the period
that this chapter examines, 1980-2007, we count Italy among the majoritarian
systems. At the same time, the judicial checks on politics (and especially on direct
democracy) are well developed in both political systems, and they therefore
belong to the category of constitutional-majoritarian democracies (3). Finally, it
should be mentioned at this point that we were not able to identify a populist-
majoritarian democracy (1) that practised direct democracy in a meaningful way.

Now that we have presented this typology, it is necessary to examine the
direct-democratic instruments, their functions and their mode of operation, in
order to be able to clarify the interrelations between the type of democracy and
direct democracy.

Direct-democratic instruments

Direct-democratic instruments focus on direct decision making on substantive
issues by those entitled to vote on such issues. One may distinguish between the
following basic types of citizens’ rights: mandatory referendums, facultative ref-
erendums, popular initiatives and ad hoc or optional referendums.’
Parliamentary decisions about laws or the constitution may be subsequently
subjected to a popular vote — that is, to a referendum. If a popular vote is pre-
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scribed, either by law or in the constitution, we refer to it as a mandatory refer-
endum. If the right to launch such a referendum rests with the voters (or
sometimes with other political actors), following the terminology used in Swiss
literature this is called a facultative referendum. It is normally necessary to
collect a specific minimum number of signatures to launch this kind of referen-
dum. This can happen either before a particular law enters into force (a rejective
referendum) or after it has been enacted (an abrogative referendum).

If the right to launch a popular vote does not lie with the active citizenry but
is solely within the discretion of an organ of the state, one may talk about an ad
hoc or optional referendum (see Chapter 1). This instrument allows the relevant
organ of the state to make use of a popular vote for strategic reasons — for
example, in political competition with other organs of the state, or as a vote of
confidence — and thus as a means of seeking legitimacy for its policies, or a par-
ticular policy.

Popular initiatives are direct democratic decision-making processes that are
launched not by the authorities, but by the voters, and that introduce citizens’
proposals into the legislative or constitutive process. The initiative process is
also usually launched through the collection of a fixed number of signatures.

California, Liechtenstein and Switzerland all have both the popular initiative
and different types of referendums,’® whereas Italy has only abrogative and rejec-
tive referendums. Except in Liechtenstein, ad hoc and optional referendums do
not play a major role in the political systems examined. Nonetheless, all these
political systems have a well-developed set of direct democratic instruments that
are comparable in terms of both content and design (see Table 3.1).

Compatibility

Now that we have introduced the typology of democracy and direct democratic
instruments, we can investigate the extent to which individual direct-democratic
instruments are compatible with the various types of democracy. However,

Table 3.1 Direct-democratic instruments in California, Italy, Liechtenstein and

Switzerland

Popular Mandatory Rejective Abrogative Ad hoc/

initiative optional
California + + + _ +
Italy - - + + (+*)
Liechtenstein + — (+*%) + - +
Switzerland + + + + _
Notes
+ This type of instrument does exist.

(+)* There are no constitutional provisions for that instrument; it was created on an ad hoc basis for
a single use.

(+)** Special case of tax referendum.

- This type of instrument does not exist.
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before this can be done, it is necessary to clarify the modus operandi of the sepa-
rate direct-democratic procedures.

Mandatory referendums are triggered ‘automatically’ by constitutional or
legal provisions when the parliament makes a decision on a matter covered by
these provisions. As a result, they fall largely under the control of the governing
majority. A government or a governing coalition will normally try to pass such a
law or amendment only if it is fairly certain that it can win the referendum.
However, in certain cases the governing majority can be obliged to call a refer-
endum without having ensured broad popular support for its proposal. Thus,
mandatory referendums, in contrast to ad hoc and optional referendums, are not
entirely controlled by the governing majority (Smith 1976). Basically, the intro-
duction of obligatory referendums creates additional possibilities for the use of a
veto — over and above those possibilities that are already available in the repre-
sentative system (Tsebelis 2002). These referendums generate pressure for coop-
eration and force the elites to search for a consensus solution. The wider support
base that is created in the process leads to a strengthening of legitimacy for the
actions of the state.

Facultative referendums (both rejective and abrogative) are to be seen as
‘anti-hegemonic’ instruments because they are triggered not by the governing
majority, but by minorities. The target of rejective and abrogative referendums is
the correction of decisions that have already been reached. These types of refer-
endums give ‘outsiders’, who occupy only marginal positions in the official
decision-making process, extra opportunities to influence policies (Papadopoulos
2001). It is also important to take into account their indirect effects, quite apart
from any direct effect they may achieve: the retroactive correction of parliament-
ary decisions. The use of the facultative referendum can delay, or even block,
the political decision-making process. Even the credible threat of a referendum
can prompt the governing majority to meet halfway those opponents who are
capable of mounting a referendum and thus avoid a possible stalling of the
decision-making process. For this reason, established elites and representatives
of special interest groups will try to limit the use of this oppositional instrument.

Popular initiatives have an even more anti-hegemonic character than abroga-
tive and rejective referendums. As an instrument of ‘popular lawmaking’, they
are a way of getting new ideas onto the political agenda. Proposals are fed into
the decision-making process ‘from outside’, circumventing the established
parliamentary channels. The primary aim of the popular initiative is to achieve
the direct implementation of a request or demand to the government and parlia-
ment. In this sense, it functions as a kind of safety valve in relation to the estab-
lished decision-making system. Its indirect effect is to bring to the attention of
the politicians and institutions issues that they have forgotten or ignored; it
serves on the one hand as a kind of pledge ensuring a response from the authori-
ties, and it is also a means of articulating issues and concerns that are not being
taken up within the formal political process.

The basic functional features of the direct-democratic instruments can be sup-
plemented by different procedural provisions to raise the validation threshold for
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popular votes, thus creating additional pressure on the proponents of the popular
vote to reach a broader consensus. Typically, such measures encompass turnout
or approval quorums.* There is also the possibility of making the validity of a
popular vote dependent on the consent of additional actors — that is, creating
additional veto players such as a certain number of member states of a federal
state or the head of state, etc.

Following Vatter (2000), the above-mentioned elements can be combined
into a classification of direct-democratic instruments that differentiates citizens’
rights according to who possesses the right to trigger the instrument and whether
the effect of each instrument is pro- or anti-hegemonic. Instruments that are trig-
gered by a majority and are decided by a simple majority of the votes tend to
reveal a majoritarian character, whereas instruments that are triggered by a
minority and that can be decided only by a qualified majority (minority veto or
quorum) tend to show a consensual character. There are also instruments with a
mixed character, such as facultative referendums and popular initiatives without
a quorum, that are triggered by a minority but nonetheless decided by a simple
majority.’

Using Vatter’s classification, it now becomes possible to answer the question
as to whether individual procedures are compatible with the basic design princi-
ples of a particular type of democracy. This means that the direct-democratic
instruments have to conform to the exigencies of the concept of sovereignty and
the regulatory system at the same time. Table 3.2 summarizes what has been
presented above and provides an overview of the compatibilities of the direct-
democratic instruments that are to be found in California, Italy, Liechtenstein
and Switzerland with the various types of democracy.

If one assumes that in a fully conscious constitutive process only those instru-
ments will be introduced which are compatible with the way the system is
intended to function (design principles), then one would expect that California
and Italy should have only direct-democratic instruments that are compatible

Table 3.2 Compeatibilities of direct-democratic instruments

Populist principle Constitutional principle
Majority principle Populist-majoritarian: Constitutional-majoritarian:
» mandatory referendum » mandatory referendum
(without quorum) (without quorum)
* ad hoc/optional referendum < ad hoc/optional referendum
(without quorum) (without quorum)
Consensus principle Populist-consensual: Constitutional-consensual:
* popular initiative « facultative referendum
(with or without quorum) (without quorum)
+ mandatory referendum * popular initiative
(with quorum) (without quorum)

« facultative referendum
(without quorum)
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with the constitutional-majoritarian principle, whereas in Switzerland instru-
ments should conform to the populist-consensual principle and in Liechtenstein
to the constitutional-consensual principle.

Direct democracy and the representative system

The adoption of direct-democratic instruments potentially affects all aspects of
political life. In recent times, there has been increased debate about introducing
direct-democratic instruments as a means of removing functional deficits in rep-
resentative democracy. Some recent approaches go even further, postulating that
direct democracy can actually improve the quality of representation itself by
increasing participation (and thus also responsiveness) in the context of repre-
sentative decision-making processes (Hager 2005). In general, direct democracy
has been justified by the argument that it expresses the will of citizens in a purer
way than representative democracy and that it provides greater opportunities for
participation. Direct-democratic decision making arguably promotes greater con-
tentment and identification with the political system, helps the active citizenry to
become better educated and informed, and strengthens social cohesion. This
positive view is opposed by some who point to problems that the insertion of
what Lijphart (1984) refers to as ‘foreign elements’ into a representative system
might cause.

From the very beginning of debate about direct democracy in ancient times,
fears have been voiced that this form of government leads to the tyranny of the
majority and to inconsistency and instability. In this reading, structural minori-
ties and disparate interests that are unable to organize themselves effectively run
the risk of being permanently dominated by the majority. It is argued, moreover,
that direct democracy undermines the representative institutions and parties, thus
promoting populism and strengthening special interest groups. Doubts are also
expressed about the role of the media in direct-democratic processes and about
the ability of citizens to make accurate and timely judgements on complex polit-
ical issues. Some see the often lengthy decision-making processes of direct
democracy as a further problem (Mockli 1993).

It would be wrong, however, to make sweeping judgements about the effect
of direct-democratic procedures. The effect of these instruments and institutions
on the political process is primarily an indirect one: they mark out the available
space for political action within the framework of the given preferences and pre-
dispositions of the players in the ‘game’ of politics (Abromeit and Stoiber 2006).
But this means that political institutions do not produce the same effects in every
case; the effects are dependent on the circumstances of each individual case
(Altman 2008).

The effectiveness of direct-democratic instruments depends not only on the
way they are defined by law, but also on the frequency of their use. First, there
are states where direct democracy is an exceptional procedure, where direct-
democratic instruments normally mean plebiscites (ad hoc referendums) that are
employed on a very infrequent basis, often with years between applications, and
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do not have an intrinsic impact on the political system. Second, in other states,
by contrast, direct-democratic instruments exist as a constitutionally guaranteed
option for decision making and are used regularly, but not necessarily frequently.
Direct-democratic instruments represent a complementary procedure to repre-
sentative democracy and tend to have only a modest influence on the develop-
ment of the political system. Third, there are countries in which direct democracy
is applied as a routine procedure, as popular rights are constitutionally pre-
scribed, have fully developed procedural mechanisms, and form an integral com-
ponent of the political system. Clearly, it is in such countries that direct
democracy has the most profound effect on the political system (Gebhardt
2000).

In reality, only Switzerland qualifies as a full representative of the third type.
However, a number of American states — among them especially California —
can be assigned to this category. Many other countries, including Italy and
Liechtenstein, belong to the second type. France is a classic example of the first
type (Gebhardt 2000). In accordance with this ranking, it can be broadly
assumed that Switzerland and California have the political systems in which
direct democracy has the most marked effect on the political system.

Despite the above-mentioned reservations, it is possible to identify some
general patterns of behaviour of the actors involved in direct democracy. Since
the political elite have only a limited control of the use of popular rights, they
run the risk of having their decisions overturned and changes being made to the
political agenda. It is extremely likely, therefore, that the actors involved will do
whatever they can to influence the outcome of citizen-initiated referendums in
their favour. They thus involve themselves actively in the opinion-forming
process: publicizing their own recommendations, running their own campaigns,
etc. On the basis of the Swiss example, Papadopoulos (2001) also identifies three
main strategies for minimizing the risks from the possible use of citizens’ rights:
(1) increasing the government majority, (2) preventive negotiations (before the
referendum) and (3) concessional negotiations (after the result is known). While
the aim of the first two strategies is to prevent the instrument from being used,
the third represents an attempt to retain control of the decision-making process
triggered by the direct-democratic instrument (ibid.).

In the next section, we examine whether the theoretical expectations pre-
sented above can be corroborated using the examples of California, Italy, Liech-
tenstein and Switzerland. To this end, we present a brief analysis of the usage
and impact of the range of direct-democratic instruments in these political
systems.

The practice of direct democracy

California

Belonging to the constitutional-majoritarian type, California should in theory
make use only of direct-democratic instruments that conform to the constitutional
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principle and the majoritarian mode of conflict resolution, such as the mandatory
referendum and the ad hoc or optional referendum.

The Californian constitution of 1879 introduced mandatory referendums both
for changes to the constitution (Legislative Constitutional Amendments) and for
state borrowing (Bond Acts). In addition, there was also the provision for an
optional referendum (Legislative Statute Amendment). Some three decades later,
the Progressive Movement left its mark on the 1911 constitutional revision with
the introduction of two forms of popular initiative — the Initiative Constitutional
Amendment and the Statutory Initiative for amendments to laws — as well as the
(facultative) rejective referendum for amendments to laws, simply known as the
‘Referendum’.® As California follows the constitutional principle, the courts can
be asked to rule on the admissibility or validity of popular initiatives both before
and after a referendum (Glaser 1997).” The so-called Legislative Initiative
Amendment that was introduced in 1946 remedied some ambiguity in the Cali-
fornian constitution by clearly defining the ways in which the Parliament could
take retrospective legislative action in an area that had been previously deter-
mined in a popular initiative (Center for Governmental Studies 2008).

Constitutional amendments and state borrowings are subject to a higher
approval threshold: they must first be agreed by a two-thirds majority in parlia-
ment before being put to referendum to be decided by simple majority. Califor-
nia’s voters had the opportunity to express their views through the ballot box on
362 separate proposals between 1980 and 2007 (Table 3.3). The most frequently
used instrument was the Initiative Constitutional Amendment, followed by the
mandatory Legislative Constitutional Amendment and the Bond Act. The Statu-
tory Initiative and the Legislative Initiative Amendment played a subordinate
role, while the facultative referendum and the voluntary referendum are of little
practical significance.

It is striking that, by comparison with Switzerland, the facultative (rejective)
referendum has not been widely used. This may be due to the relatively short
signature collection period of ninety days and to the fact that the same issues can

Table 3.3 Success rates of direct-democratic instruments in California, 1980-2007

Use Success rate (%)

Absolute number (%)

Legislative constitutional amendment 96 26.5 70.8
Bond act 87 24.0 80.5
Legislative initiative amendment 11 3.0 90.9
Initiative constitutional amendment 129 35.6 37.8
Statutory initiative 29 8.0 48.3
Legislative statute amendment 2 0.6 50.0
Referendum 8 2.2 12.5
Total 362 99.9 -

Source: www.sos.ca.gov/elections/elections_i.htm.
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be addressed through the popular initiative, which also enjoys a significantly
longer collection period of 150 days. The mandatory referendums (Legislative
Constitutional Amendment, Bond Act and Legislative Initiative Amendment) all
show a high approval rate, with three out of four of the parliamentary proposals
being ratified by the citizens. Since, as noted above, such proposals have already
had to surmount high parliamentary hurdles (a two-thirds majority),® it is clear
that they enjoy broad support. Such high demands on consensus are untypical of
a majoritarian system and suggest a conscious effort to limit conflict and foster
integration.

While the mandatory referendums can be classed with the majoritarian instru-
ments, the strongly anti-hegemonical nature of the popular initiative means that
they must be assigned to the repertoire of consensus democracies. In particular,
owing to its agenda-setting power the popular initiative is the most important
direct-democratic instrument in the federal states of the United States (Tolbert
and Smith 2006). At first glance, this instrument does not appear to be compati-
ble with the constitutional-majoritarian type of democracy. Indeed, parliament-
arians complain with great frequency that the direct-democratic process is out of
control, maintaining that it allows ‘ordinary citizens’ and special interests to
exercise an unwarranted level of influence on the legislative process, thus weak-
ening the position of the elected representatives (ibid.). In assessing the incom-
patibility empirically, one should also pay attention to the actual usage of
direct-democratic instruments. If one bears in mind that on average only just
over five initiatives per year make it to referendum, of which more than 60 per
cent are rejected, and if one compares this with the tally of around 1,100 bills
enacted each year,’ it seems that there are no grounds for arguing that initiatives
undermine the representative system.

In reality, the right of initiative complements representation. Beyond the
quantitative aspect, the effects of the initiatives on the political process must also
be considered. Initiatives are an integral part of the political process, being rou-
tinely used by various actors. Initiatives do not serve only as a means of pursu-
ing particular interests. They are also used to mobilize supporters, to influence
the political agenda, or to try to prevent other, undesired popular initiatives from
succeeding by launching competing initiatives. Being easy to use, popular initia-
tives are often denounced as instruments for fostering financially powerful
special interests (Verhulst and Nijeboer 2007). There are, however, empirical
data that support an opposite view. In the period from 1970 to 2000, direct
democracy resulted both in a lowering of overall public spending'® by state and
local governments, and in public expenditure being shifted significantly from the
state to the local level. There was also a shift in the way funds were raised: pro-
portionately more money was raised from charges for specific public services
and less from general taxation. What is striking is that these trends were in line
with the wishes of the electorate, as revealed in polls.

This observation supports the view that the initiative actually gives the major-
ity of the population the possibility of protecting itself against those interest
groups that tend to have a considerable influence on parliamentary procedure
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(Matsusaka 2004). Direct democracy establishes an additional veto point in the
political decision-making process, providing another check on those in power.
The interests of the citizens are taken more into account and the overall respon-
siveness of the political system is increased — which ultimately also enhances its
stability. In the Californian system of ‘checks and balances’, direct democracy
assumes the status of an effective ‘fourth branch of government’ (Center for
Governmental Studies 2008).

In assessing the degree of compatibility of direct-democratic instruments with
the representative system, it is also necessary to evaluate how they are integrated
both legally and politically into the system (i.e. the overall political culture). In
California — in line with the constitutional principle — the juridical review of ini-
tiatives is very significant: between 1964 and 1990, fourteen of the thirty-five
initiatives that had already been approved by referendum were struck down by
the courts. In addition, there is considerable room for manoeuvre within the
implementation process for adjusting ‘dysfunctional referendum decisions’ to
existing policies (Verhulst and Nijeboer 2007). California thus provides an
example of the way in which direct-democratic instruments can work in practice
even though they are, from a theoretical point of view, incompatible with a par-
ticular type of majoritarian representative system.

Italy

Like California, Italy falls into the category of a constitutional-majoritarian
system. Thus, its direct-democratic instruments should follow the functional
logic of the constitutional principle and the majoritarian mode of conflict resolu-
tion; hence, we would expect to find mandatory referendums and ad hoc or
optional referendums in Italy.

Although the abolition of the Italian monarchy in 1946 was decided by refer-
endum and the new republican constitution included a provision for referen-
dums, it was not until 1970 that the relevant implementing legislation was passed
and the opportunity arose for the direct-democratic instruments to be tried out in
practice. Italy has the popular initiative, which allows 50,000 voters (about 0.1
per cent of the electorate) to submit draft legislation to Parliament. The instru-
ment is thus an agenda initiative that Parliament can accept, amend or reject.
Italy also has the facultative, rejective constitutional referendum, which can be
initiated by 500,000 voters (about 1.0 per cent of the electorate), or by five
regional councils, or by 20 per cent of one of the chambers of Parliament when a
proposed constitutional amendment has failed to secure the required two-thirds
majority in both chambers of Parliament. There is no turnout quorum, and a
simple majority of the votes decides the outcome.

The main instrument of direct democracy in Italy, however, is the facultative,
abrogative referendum by which 500,000 voters (about 1.0 per cent of the elec-
torate), or five regional councils, can seek the partial or total repeal of a law or
laws. For this referendum, a 50 per cent turnout quorum requirement is added to
the simple majority rule before the demand for repeal can be implemented. It is
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important to note that the abrogative referendum applies not only to laws
recently passed, but to all existing laws. This means that they can be challenged
at any time. Therefore, policy changes may also be induced by the means of an
abrogative referendum. In this aspect, the abrogative referendum may substitute
to some extent for the weak popular initiative (Schiller 2002; Uleri 1996).
Finally, in 1989 there was also the only advisory ad hoc referendum to date on a
question concerning European integration. Because this kind of referendum was
not envisioned by the constitution, but held on an ad hoc basis, and its legal
character was also unclear, it was termed ‘atypical’ (referendum atipico) by
Italian political scientists (Barbera and Morrone 2003).

Between 1980 and 2007, there were sixty abrogative referendums in Italy.
The constitutional referendum has been used on two occasions so far and the ad
hoc (advisory) referendum on only one occasion; the vast majority of referen-
dums are thus aimed at the repeal of existing laws. However, the turnout quorum
means that around 60 per cent of referendums are declared void. The abrogative
referendums have a success rate of 20 per cent (Table 3.4).

The experience of fascism in Italy led to widespread distrust towards both
strong government and the people. As a result, strong emphasis was placed on
the principle of representation and on the strengthening of Parliament and of the
political parties. As a consequence, tight legislative boundaries were created for
the direct-democratic procedures. Most notably, the admissibility of a referen-
dum proposal must be checked and approved by the constitutional court before
signature collection for the referendum can begin. On average, almost half of the
referendum proposals are declared invalid (Capretti 2001). Besides this, the
political class seeks in general to restrict the use of the direct-democratic instru-
ments. The high turnout quorum means that it is relatively easy to derail a refer-
endum initiative simply by organizing a boycott campaign (Uleri 1996).

The frequency of use of the direct democratic instruments varies considera-
bly. There have been eight waves of referendums to date (Barbera and Morrone
2003), in the course of which a wide range of issue areas, such as institutions
and state organization, moral and social questions, environment and energy
questions, economic and financial questions, and the mass media, have been sub-
mitted to popular vote (Uleri 1996). The number of votes per year (between 0
and 12) can be seen as an indicator of the saliency of unresolved political

Table 3.4 Success rates of direct-democratic instruments in Italy, 1980-2007

Use (%) Success rate (%)

Absolute number (%)

Facultative constitution referendum 2 32 50.0
Advisory referendum 1 1.6 100.0
Abrogative referendum 60 95.2 20.0
Total 63 100.0 -

Source: Marxer and Péllinger (2007), updated by the authors.
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conflicts. However, since the beginning of the new century it has become — as a
result of the tactics of ‘abstentionism’ (astensionismo) — more difficult to reach
the participation threshold. This has led some observers to the conclusion that
direct democracy in Italy is in crisis (Barbera and Morrone 2003).

Although Italy lacks the initiative instrument in a proper sense, the abrogative
referendum has proved to be an effective tool for transformation, in opening up
the power structure and facilitating social reform. The abrogative referendum
performs not only a veto function, but also, to a limited extent, through interven-
ing indirectly in political agenda setting and by amending laws through cutting
off parts of an existing law, a decision-promoting function (Uleri 1996). In situ-
ations in which the political elite have been unable to resolve certain fundament-
ally contentious issues such as divorce, abortion, electoral reform, etc., allowing
the people to decide through referendum has freed the political log jam.
Although in theory the abrogative facultative referendum appears to be incom-
patible with the constitutional-majoritarian type of democracy, its restricted
applicability has helped to integrate it into the Italian political process, preserv-
ing to a large extent the de facto power of the representative organs to shape pol-
icies. As an exceptional means of defusing political-social conflicts, it works as
a safety valve and thus makes a contribution towards the stability of the overall
system.

Liechtenstein

As Liechtenstein falls into the category of constitutional-consensual political
systems, its direct-democratic instruments should conform to the constitutional
principle and the consensual mode of conflict resolution. Thus, we should expect
to find in Liechtenstein the facultative (rejective) referendum and the popular
initiative, both without quorum.

Various direct-democratic instruments — popular initiative (and counter-
proposal), rejective referendums and optional referendums — were introduced
with the new constitution of 1921."" The popular initiative is not limited to consti-
tutional issues, but also includes the legislative level. In contrast to what is found
in Switzerland, a rejective referendum against parliamentary finance decrees'
was also introduced, in addition to the rejective referendum on new legislation.'
In 1992, the rejective referendum on international treaties was introduced, and in
the same year a preliminary check on popular initiatives was also introduced to
ensure their compatibility both with the constitution and international treaties.
This is very much in line with the constitutional principle. In addition, there is a
retrospective legal check by the constitutional court, and the Prince can use the
right of veto to prevent constitutional and legislative changes from being imple-
mented. In 2003, new direct-democratic instruments were added: the popular
initiative for the abolition of the monarchy, the popular initiative for the appoint-
ment of judges' and the motion of no confidence in the Prince.

Between 1980 and 2007, Liechtenstein’s eligible voters voted on a total of
forty-one proposals. Since the introduction of the instruments of direct demo-



Stabilizing or destabilizing? 47

cracy, on average one national popular vote has been held each year. In other
words, only a vanishingly small proportion of all issues that could potentially be
subject to a referendum are in fact voted on. Liechtenstein can thus be classed
among those countries in which direct democracy — in line with the constitu-
tional principle — is used as a complementary procedure. In consequence, there-
fore, the effects on the overall system are less significant than in Switzerland or
in California. However, the success rates of the various direct-democratic instru-
ments vary considerably.

The popular initiative is the most frequently used form of direct democracy,
followed by the rejective referendum and the optional referendum (Table 3.5).
The counter-proposal plays a very minor role (Marxer and Pallinger 2007).

In Liechtenstein, the optional referendum has a high success rate. This instru-
ment is strongly oriented towards consensus. As a rule, only issues that have
secured broad support among the political elite and other involved actors after
preliminary in-depth consultation are submitted to a popular vote. Although the
mechanisms of consultation are just as extensive in Liechtenstein as in its neigh-
bour, the rejective referendum — with a roughly one-third chance of success —
tends to express distrust for the authorities’ proposals. On the other hand, the
chances of success for popular initiatives are much higher in Liechtenstein (31
per cent) than in Switzerland (8 per cent). These tendencies support the expecta-
tion that, as complementary procedures, the direct-democratic instruments in
Liechtenstein are designed as an emergency brake and as tools for the occasional
opposition.

The majority of instruments — that is, the popular initiative, nomination of
judges, motion of no confidence in the Prince, the initiative to abolish the mon-
archy and the facultative referendum without a quorum — are, as is to be
expected, compatible with the system of constitutional-consensual democracy.
However, there are also popular rights that represent foreign elements in the
system of democracy in Liechtenstein. The election of judges in the event of dis-
agreement between the constitutional bodies, as well as the second stage of the
process for the abolition of the monarchy, must be classed as populist-
majoritarian. In addition, the mandatory referendum without a quorum on tax
increases and the optional referendum without a quorum belong to the type of

Table 3.5 Success rates of direct-democratic instruments in Liechtenstein, 1980-2007

Use (%) Success rate (%)
Absolute number (%)

Popular initiative 17 41.4 31.2
Counter-proposal 2 4.9 50.0
Rejective referendum 12 29.3 333
Optional referendum 10 24.4 70.0
Total 41 100.0 -

Source: Marxer and Pallinger (2007), updated by the authors.
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constitutional-majoritarian popular rights. There is, finally, also the direct-
democratic instrument for the convening and dissolution of the Parliament,
which belongs in the populist-consensual category.

Do these incompatible instruments have a destabilising effect on the repre-
sentative or overall systems? A glance at the constitutional facts makes it pos-
sible to give a clear negative answer to this question. The first group of divergent
instruments were only introduced in the constitutional revision of 2003 and have
so far never been used. Nor has there so far been a direct-democratic request for
the convocation or dissolution of Parliament, or for the nomination of a judge.
The mandatory referendum on tax rises also has not been used to date. It seems
clear that these instruments represent an emergency brake for extreme cases.
These instruments’ exceptional character means that they have no impact on the
actual compatibility of the complete direct-democratic armoury, and no impact
on the stability of the system.

Switzerland

Contrary to common belief, the Swiss Confederation has not always been such a
champion of direct democracy as it seems to be today. The first constitution, of
1848, relied almost completely on the principles of representative democracy. It
contained only two direct-democratic rights: the mandatory constitutional refer-
endum and the popular initiative for a complete revision of the federal constitu-
tion. The other popular rights were introduced gradually in a process that took
many years. They have to be regarded as concessions that the political elite had
to make to opposition forces. Switzerland is nowadays a clear-cut example of a
populist-consensual political system that maximizes popular sovereignty and
that also has very strong incentives for the consensual resolution of conflicts.
According to our typology, Swiss popular rights should encompass the popular
initiative (with and without a quorum), the mandatory referendum (with quorum)
and the facultative referendum, either rejective or abrogative (without quorum).

Switzerland has an extensive portfolio of direct-democratic instruments. Any
change to the constitution, the decision as to whether there should be a total revi-
sion of the constitution when Parliament is undecided on the matter, accession to
organizations of collective security or to supranational bodies, and federal laws
that have been declared urgent but are not covered by the constitution and are to
be in force for longer than a year — all are subject to the mandatory referendum.
There is also the facultative (rejective and abrogative) referendum,'® which can
be used to challenge legislative decisions. Finally, the voters can seek changes to
the federal constitution through the popular initiative. There is no popular legis-
lative initiative at the national level in Switzerland, however. In line with the
populist principle, referendum outcomes are binding and cannot be checked or
challenged by the courts.

Between 1980 and 2007, 235 issues were voted on in referendums at the
national level (Marxer and Pallinger 2007 — updated by the authors). On average,
Swiss voters can potentially decide on just less than nine proposals a year. This
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places Switzerland at the top of the worldwide referendum league table (Initi-
ative and Referendum Institute 2005). Direct-democratic procedures form a
routine part of the political decision-making process. However, it is worth noting
that only around 7 per cent of the decisions potentially subject to the facultative
referendum (laws and federal rulings) are actually challenged by the citizens
(Linder 1998). This figure suggests that the instruments of direct democracy are
used within a fundamentally representative context.

There is considerable variation in the frequency of use of citizens’ referen-
dums. Overall, there was a general increase in the use of direct-democratic
instruments in the period 1980-2007. The popular initiative is the most fre-
quently used instrument. Facultative and mandatory referendums come next,
while the counter-proposal is relatively seldom used. Direct democracy opens up
low-threshold possibilities for participation. In Switzerland, it takes only 50,000
signatures (about 1 per cent of the eligible voters) to trigger a facultative
referendum, and 100,000 signatures (about 2 per cent) for an initiative referen-
dum. Thanks to what is in principle an open structure of participation, the polit-
ical process has a more diffuse profile (Neidhart 2002). Swiss popular rights are
consonant with the populist concept of sovereignty and rate as routine
procedures.

Direct democracy subjects the authorities to a permanent check by active cit-
izens. This reduces the importance of the representative organs and of elections,
and ensures that politicians take into account the interests of the general public —
or, to be more precise, of the interest groups that are capable of organizing them-
selves. This makes the political system more responsive. It is striking, however,
that there are large differences in the success rates of the various direct-
democratic instruments (see Table 3.6).

In Switzerland, the instruments of direct democracy produce consensus-
oriented effects and thus contribute to the better integration of the major social
groups. The double majority requirement of both the mandatory referendum and
the popular initiative — approval by a majority of the actual voters and by a
majority of the cantons — represents a strong element of protection for minori-
ties. The fact that four-fifths of mandatory referendums are approved despite the
high hurdles indicates that there is generally broad support for the proposals.

Table 3.6 Success rates of direct-democratic instruments in Switzerland, 1980-2007

Use (%) Success rate (%)

Absolute number (%)

Popular initiative 88 37.4 8.0
Counter-proposal 14 6.0 50.0
Rejective referendum 71 30.2 70.4
Mandatory referendum 62 26.4 79.0
Total 235 100.0 -

Source: Marxer and Pallinger (2007), updated by the authors.
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In order for this to be the case, all the relevant social groups have to be involved
in drafting the proposals and sufficient account has to be taken of their interests.

The facultative referendum is an instrument that is relatively easy to use,
which makes it an efficient instrument of oppositional forces. Facultative refer-
endums have made a major contribution to the emergence of the Swiss consen-
sus model of politics. The obstruction of political decision making by groups
capable of launching a facultative referendum has been prevented by bringing
these groups into the process — sometimes co-opted into government and some-
times otherwise taken into account in the parliamentary process (Linder 1998).
As the facultative referendum is often used by political outsiders, the pre-
parliamentary process has also been expanded. When important measures are
being worked on, the cantons, the political parties and all interested circles are
brought into the discussions at an early stage.

Although the signature threshold for launching a popular initiative is twice as
high as that for the facultative referendum, the former instrument is more fre-
quently used. However, of all the direct-democratic instruments it is the one with
the lowest chances of success. The popular initiative functions as a safety valve
within the strongly consensus-oriented decision-making system and largely rep-
resents an instrument of the opposition. It is also important not to ignore the
indirect effects of the popular initiative. It is sometimes used for putting ques-
tions on the political agenda, or mobilizing partisan supporters, or as a bargain-
ing chip in negotiations with the Parliament and executive, pressurizing them to
present a counter-proposal that includes at least some of the original demands. It
frequently happens that the public debate and mobilization of voters related to an
initiative lead to the adoption of some elements of the initiative proposal in law
even when the proposal as a whole has been rejected in the referendum. On the
other hand, the fact that the average annual number of popular initiatives has
doubled since the 1970s may suggest that the capacity of the political system to
integrate new, particularistic demands — arising from the growing diversity of
Swiss society — is actually diminishing (Papadopoulos 2001).

As the most important decisions have to be put to the people in any case,
neither elections nor government nor Parliament are as significant as in purely
representative systems. Moreover, the political parties are relatively weak,
because associations and other groups are not reliant on them as intermediaries
to defend and promote their interests, but can intervene directly thanks to the
popular rights (Ladner 2006). Getting the relevant interest groups involved at an
early stage in the political decision-making process means that politics becomes
more informal. Important preliminary agreements are reached in closed-door
negotiations rather than publicly in Parliament. It must be said that this creates
the risk that interests and groups which cannot easily be organized into effective
political forces may indeed be subjected to a kind of permanent tyranny of the
majority.
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Discussion

California, Italy, Liechtenstein and Switzerland have a long tradition of direct
democracy with established rules of play. These political systems possess a set
of direct-democratic instruments that are comparable in terms of both content
and design (see Table 3.1).

As one would expect, the functional fit of the direct-democratic procedures
into the overall political system of all these political systems is assured. They all
have pre-check procedures for deciding on the admissibility of initiatives. In
Switzerland, however, in accordance with the populist principle the grounds for
rejection are relatively narrowly defined, including only contraventions of the
international ius cogens, and of unity of subject matter. By contrast, and in
accordance with the constitutional principle, the powers of validation in Califor-
nia, Italy and Liechtenstein are much broader and extend in particular to con-
formity with the constitution and with existing international treaties. While in
Switzerland minorities are protected by the in-built consensus mechanisms (the
double majority and the facultative referendum), limitations on the power of the
majority in the other systems are provided for by constitutional arrangements
such as the constitutional court, the veto power of the Prince, etc.

It is important to point out that the practical application of the direct-
democratic instruments also occurs in conformity with the basic system logic of
each type of democracy. The examples of Italy and Liechtenstein are especially
illustrative here. In Italy, the abrogative referendum, being a populist- or
constitutional-consensual instrument, has been made to fit the (constitutional-
majoritarian) system through the extension of possibilities for judicial review
and through the strategies of the actors. In Liechtenstein, the special cases of
populist-majoritarian and populist-consensual instruments have never been used,
and the optional referendum, which is to be categorized as a constitutional-
majoritarian instrument, is used only exceptionally, thus having little effect on
the stability of the system. Because of the strong position and frequent use of the
initiative, California appears to represent a somewhat anomalous case in this
respect. In this connection, it may well be that the ‘mechanics of the political
process’ — in the sense of the model of the separation of powers — should be
given more weight in evaluating compatibility.

Direct-democratic instruments have been far more intensively used in Cali-
fornia and Switzerland than in Italy and Liechtenstein. The figures for the fre-
quency of popular votes indicate that in Switzerland the direct-democratic
instruments are clearly to be classed as routine procedures that reflect the prin-
ciple of popular sovereignty. In Italy and Liechtenstein, by contrast, they are
clearly complementary procedures that perform — far more than is the case in
Switzerland — the function of an emergency brake or a safety valve for the
general public in relation to the political elite.

In all these political systems, the direct-democratic procedures have broadly
similar effects: the general trend of politics is towards consensus. Also, the
members of the established elites try to minimize the risks presented by the
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direct-democratic processes. In all these political systems, potential veto players
are drawn into the legislative process, either in the context of preliminary con-
sultative mechanisms — with the aim of preventing a possible referendum — or
within the parliamentary process itself (e.g. the two-thirds majority requirement
for constitutional amendments and Bond Acts). Nonetheless, it is clear that in
California and Switzerland the use of direct-democratic procedures has a signi-
ficant effect on the political decision-making process — much more so than in
Italy and Liechtenstein

In Switzerland, facultative (rejective and abrogative) referendums in particu-
lar have led to an expansion of consensus-oriented mechanisms of consultation
and negotiation. This has, ironically, also led to a reduction in the transparency
of political procedures, as the handling of social conflicts and clashes of interest
has to some extent been removed from the public arena of Parliament and trans-
ferred to the semi-public arena of pre-parliamentary processes. This favours the
creation of elite cartels that can potentially steer politics in certain directions — a
process over which the public has virtually no control. The facultative referen-
dum can thus be used to protect special interests, favouring a case-by-case,
‘floating’ opposition in contrast to the systematic opposition of the minority
parties in Parliament. In this respect, the representative system and the innovat-
ive potential of the overall system are weakened.

The growing number of popular initiatives in Switzerland might be an indica-
tion that the system is having increasing difficulty in performing its integrative
function. In this regard, the effects of direct democracy are ambivalent. It is not
possible to determine with complete certainty whether the quite intentional
weakening of the representative system in Switzerland will continue to be bal-
anced by stabilizing effects at the overall system level. By contrast, the direct-
democratic practices in Italy and in Liechtenstein have not restricted the
representative processes of political decision-making, but have complemented
them by providing a safety valve. Therefore, they have made a positive contribu-
tion to the stability of the overall system. In California, on the one hand, the fre-
quent use of popular rights generates pressure towards consensus (mandatory
referendums), thus reducing the intensity of political conflict. On the other hand
— and this runs counter to our assumptions — the regular use of citizens’ initia-
tives does not serve to destabilize the Californian political system, because this
instrument has been integrated into the ‘majoritarian-pluralistic’ system of con-
flict resolution as an additional element of the panoply of political checks and
balances — as a kind of ‘fourth branch of government’, as noted above. This
implies that in our model the role of popular initiatives in constitutional-
majoritarian systems has to be stated more precisely, especially in relation to the
frequency of use of this instrument.

It remains finally to note that in all the political systems discussed in this
chapter, the instruments of direct democracy influence the strategic considera-
tions of the political elite. The elite react to the institutions by finding ways of
reconciling direct democracy with the representative process — either prior to a
referendum or during the subsequent stage of implementation. This strategic
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model of behaviour also makes a contribution to the stabilization of political
systems — at least in established democracies with consensually unified elites
(Burton and Higley 1987). This study has enabled us to settle a number of open
questions about the relationship between direct and representative democracy. It
also makes clear, however, the need for further research, especially in relation to
the Californian case. We believe that in terms of future research priorities, the
primary need is for further investigation into the determinants of the application
and frequency of use of direct democracy. It should be the goal of future research
to make it possible to evaluate the potential of direct democracy to reform repre-
sentative democracies.

Notes

1 Though California is not a sovereign state, but a member-state of the federal United
States, it is included in the comparison because it is the largest political system in the
world (in terms of population) to make routine use of the instruments of direct
democracy.

2 For definitions of the direct-democratic instruments, see Gallagher and Uleri (1996).

3 California and Liechtenstein have only rejective referendums, whereas Switzeland has
both rejective and abrogative referendums.

4 Participation quorums require in order for the popular vote to be valid that a minimum
number of voters participate at the poll. Approval quorums demand that more than a
simple majority of the participating voters have to approve the proposition.

5 Although the referendum without a quorum is decided by simple majority (majoritar-
ian character), it has (depending on how the qualification criteria — such as the number
of signatures required and the time periods allowed for the various stages of the process
— are designed) a fairly strong potential to slow down the legislative process. If this
instrument is widely used, it can severely impede the political process, causing delays
that the majority perceive as undesirable. For this reason, the majority will be con-
cerned to avoid such delays, whenever possible, by trying to meet the demands of the
particular minority in such a way as to persuade it not to make use of the facultative
referendum without quorum. If, as a result of the above-mentioned potential for delay,
one places a higher value on the agenda setting than on the outcome, the facultative
referendum without quorum becomes rather consensual in its effects. An analogous
argument can also be made for the popular initiative without quorum (Vatter 2000).

6 The signature threshold for launching the constitutional initiative is actually 694,354
signatures (8 per cent of the votes cast at the most recent elections for the state gover-
norship), while for the legislative initiative and the facultative referendum it is
433,971 (5 per cent) — representing roughly 3 per cent and 2 per cent respectively of
the total electorate.

7 Because California is a member-state of the American federal state, the possibilities
for judicial review are doubled: referendums can be challenged first at the state and
second at the federal level.

8 Exception: for a Legislative Initiative Amendment, only a simple parliamentary
majority (plus popular approval in the referendum) is required.

9 Average for 1998-2007 (source: www.leginfo.ca.gov/cgi-bin/statquery).

10 Between 1902 and 1942, however, referendums led to an increase in public expendi-
ture (Matsusaka 2004).

11 The signature threshold for launching an initiative or a rejective referendum at the
constitutional level is 1,500 voters (about 8 per cent of the elecorate), and for the stat-
utory level 1,000 (about 6 per cent).
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12 There is, however, a special case regarding taxes. If the tax rate is augumented by
more than 150 per cent from one year to another, a mandatory referendum has to be
held. This has never happened to date.

13 There are also some special instruments that aim at guaranteeing the balance of power
between the Prince and the people. To check the Prince’s right to convene or dissolve
the Parliament, the people possess the same competence (which can be exercised via
popular initiative).

14 If the Prince and the Parliament cannot agree on the election of judges, the candidates
will be elected by the people. In this case, the people also have the right to nominate —
by popular initiative — other candidates.

15 The distinction between rejective and abrogative referendums is not important in the
Swiss context. The main type of referendum is rejective. Abrogative referendums are
exceptional; they are applied only in cases of urgent legislation that exclude a referen-
dum at the time the bill is passed by Parliament. The bill is either suspended after one
year or there is a possibility for an abrogative referendum that substitutes for the —
original — rejective referendum.
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4 Ideological positions and the
referendum in the Netherlands

Ank Michels

Introduction

Referendums are promoted for various reasons. Parties support referendums for
strategic and institutional reasons and motivations (see Sitter and Rahat, this
book, Chapters 5 and 6 respectively), but ideological considerations may also
play a role in explaining the support for and the use of referendums. This chapter
focuses on the fundamental and ideological viewpoints on direct democracy. It
analyses the debate on referendums in the Netherlands. The question is, do ideo-
logical positions matter? Do the leftist parties differ from right-wing parties in
their outlook towards direct democracy? The chapter starts with an outline of the
history and the actual situation of the referendum in the Netherlands. In this
section, the focus is on two cases: the failure of the introduction of a binding ref-
erendum at the national level and the referendum on the EU constitution in
2005.

The chapter then analyses the ongoing referendum debate between the polit-
ical parties in the Netherlands. Attention is paid to the positions of parties in
party manifestos and to the differences in opinions within political parties. It is
shown that party ideology is an important factor in explaining the positions in
the debate on the referendum. The ideological debate on the referendum is also
reflected in the media among opinion makers. An analysis of newspaper articles
yields insight into ideological perspectives on direct democracy as well as the
main arguments that are used in the debate on referendums.

The referendum in the Netherlands

The referendum has been a political issue that comes up every now and then, but
the issue has been seriously discussed only since the 1990s. Until the late 1960s,
politics in the Netherlands was a matter for the political elites. At that time,
Dutch citizens’ political attitudes were characterized by passivity and a broad
acceptance of the authority of the elites (Lijphart 1968; Daalder 1966). In this
era, also known as the era of pillarization, political and social life took place
within the so-called pillars, tightly bound subcultures of minorities, which were
organized along a religious and socio-economic dimension. Pillarization
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structured political parties, but also trade unions, schools, the media and leisure
activities (Lijphart 1968).

The 1967 elections, in which the religious parties lost a substantial proportion
of their votes, represent a break in Dutch politics. From the late 1960s onwards,
the dividing lines between the pillars began to blur. The development of depil-
larization took place against the backdrop of a broader movement for democrat-
ization and resistance to authority that originated from the youth cultures of
West European cities. New social movements arose, as well as other forms of
participation, outside the official political arena, which also aroused a discussion
on democratic participation and citizens’ influence within political institutions.

But it was only in the 1980s and 1990s that politicians began to see a need for
changes to and adaptations of the democratic system and culture. For some, this
also included the introduction of the referendum. The need for changes was due
to a number of factors. Like many other West European countries, the Nether-
lands was facing an increasing volatility in elections, falling party membership
rates, the growth of right-wing parties and a growing indifference to conven-
tional politics (Gallagher ef al. 2006; Mair 2005; Dekker 2003; Mair and van
Biezen 2001). Since the second half of the 1980s, support has grown for political
parties with strongly negative opinions about ethnic minorities and asylum
seekers (the Centre Party, later the Centre Democrats, in the 1980s and 1990s,
and the List Pim Fortuyn since 2002). Also, large groups of the electorate have
demonstrated